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PENNSTLYAmA  ST7PBEHE  COUBT. 


Jobn  B.  rERGUBON,  Pig-  Brr„ 

Thomas  Levi  BAFFERTY. 

(....P».....) 

1.  Piwol  svldAafM  Is  adMlasUile  to 

aetmtemponuteotw  oral  ■grmi 

■Mat  wtUoh  Induced  the  ezeoution  of  a  written 


Written  contracts  as  evidence. 

Where  there  1b  an  efleotlve  written  oontmot, 
tbere  can  be  no  verbal  one.  Long  t.  Straua.  4 
West.  Bep.  28B,      Ind.  01. 

The  writing  ItaeU  la  evidence  of  its  truth,  wbteh 
cannot  be  repelled  \>j  any  extraneous  evidence  not 
okar  and  cogent  Wilee  v.  Barsbaw.  8  Ixed.  Bq.  80S. 

The  writing  Ita^  la  the  ezol  udve  evfdenoe  of  the 
relation  of  the  partlee  iHlller  v.  Flofathom,  81  Pa. 
2B^,  but  the  true  relation  of  parties  to  s  negotiable 
luBtrumwit,  aa  between  themaelvea,  maj  be  shown 
puroL  Ooldamlth  t.  Hohuea  (Or.)  86  Ted.  Bap. 
4M. 

At  law  the  written  Instrument  Is  better  evidence 
than  can  be  famished  by  parol  proof;  and  InToon- 
templatlon  of  law  It  oontataw  the  true  agreement 
of  the  partlea.  SohwisB  r.  Henberi  15  Weat  'Biap- 
Ue,  125  Ol.  66a. 

The  wrltlngbecomestbe  sole  exponent  of  the  con- 
tract, and  cannot  be  varied  by  parol  testimony. 
Perkins  v.  Young,  16  Gray.  889;  Cooke  v.  Bailey,  42 
MioB.  81;  Kirk  v.  Hartman,  88  Pa.  97. 

Parol  evidence  cannot  be  received  In  reference 
to  a  cx>ntraot  which  the  Statute  of  Frauds  requires 
to  be  In  writing.  Lecroy  v.  Wiggins,  81  Ala.  18 
lAckett  V.  Toby.  10  la.  Ann.  713;  Northrup  v. 
Jackson,  18  Wend.  86;  Uartln  v.  Duffey,  4  Phlla.  76. 

Bztrlnsto  evldeaoe  which  goes  beyond  the  pur- 
pose of  aiding  la  the  interpretation  of  an  Insurance 
poUcy,  and  to  show  a  subject  different  from  that 
deai^Ibed,  Is  Inadmissible.  Landers  v.  Cooper,  6  L. 
&.  A.  888,  note.  115  N.  Y.  279. 

A  written  agreement  la  not  to  be  varied  by  parol 
evidence  of  extrinsic  facts,  or  the  admission  of  par- 
ties or  their  agents  as  to  their  meaning  or  Inten- 
tions. Winona  v.  Thompson.  24  Minn,  188. 

n>e  rule  is  the  same  In  equity  as  at  law.  EHys- 
villo  Mfg.  C!o.  V.  OUsko  Co.  1  Md.  Ch.  8B2;  Cooper 
V.  Tappan,  4  Wis.  888. 

It  does  not  depend  upon  the  doctolne  of  estoppeL 
Wilkinson  v.  WlUdnscHi,  Z  Dev.  Bq.  878. 

Parol  ertdenee  of  lorMten  instrument. 
It  to  the  general  rule  that  extrinsic  or  oral  evl- 
denoe  is  not  admissible  to  oontradlcc,  vary,  add  to, 
subtract  from,  or  otberwtae  modify  the  terms  of  a 
wittten  instrument  .Alabama,— Beard  v.  White,  1 
Ala.  486;  Dnlf  r.  Ivy,  8  Stew.  140;  West  v.  KeUy,  19 
Ala.  858:  fiarrlnger  v.  Sneed,  8  Stew.  201;  Hafr  v.  La 
Brouse,  10  Ala.  US;  Kennedy  v.  Kennedy,  2  Ala.  571. 
.^rlcanMM,— Blcliardson  v.  COtnatock,  21  Ark.  69. 
6L.R.A. 


oontraot,  though  It  majr  vary,  change  or  reform 
the  instrument 

S.  Direct,  poaitlve  ud  uncontradicted 
Inallnimgr  of  two  witnesses  to  the  fact  ot  a 
oootempontneouB  verbal  agreement  as  an  In- 
ducement to  sign  a  wrttJug  Is  sufflolent  when  It 

Is  precise,  definite,  distinct  and  highly  probable 
and  reasonable. 
8>  Aa  oral  aflrreenaent  to  give  the  vendor  se- 


aiWiM-n<a.-Laihard  v.  Tlaoher,  2  OaL  87;  Kmts  v. 
Norton,  4  CkL  SBSl  Conneotteut.— Beckley  t.  Man. 
aon,  28  Conn.  280.  Ofomirta,— Bogen  r.  Atkinson,  1 
Ga.12:  Wynn  v.  Cox,  6  Oa.  87S;  Qrlswold  v.  Soott,  M 
Ga.  210.  nifnols,— Abrams  v.  Pomeroy,  IS  m.  188; 
Harlow  v.  Boswell,  15111. 68;  Bobtnaon  v.lbtgarity, 
88  DL  4S&  Indiana,— BuneU  ▼.  Brabam,  8  BhWkf . 
277;  OUer  v.  Bodliey.l7  Ind.  880;  Rukboner  v.  Fank- 
boner,  20  Ind.  8S;  Lenard  v.  Pattetson,  8  Blaokf.  8C8; 
Madison  etc.  B.  Co.  v.  Stevens,  8  Ind.  8T9;  Irwin  v. 
Ivera,  7  Ind.  808.  Jotoo,— Warren  v.  Crew,  22  Iowa, 
815;  Van  TeohteoT.  Smith,  SB  Iowa,  17&  JSmttMhif, 
— H  cC(»neU  r.  Donlap,  Hard.  U;  Hartln  t.  Lewis.  1 
A.E.  Harsh.  102:  Fowler  v.Lewls,  8  A.  K.  Haxsh.  448; 
Lemaster  v.  Burckhart  2  BIbb,2;  Orundyv.Bdwarda, 
7  J.J.Harab.887.  LouMajia,— Barthet  v.  BMabene. 
SIa.  Ann.  815;  Ttaeurerv.  Schmidt,  10  Ia.  Ann.  12B; 
Ferguson  v.  Olaie,  U  la.  Ann.  UK;  Lemep^  t.  Wloka, 
Id.  780.  Afotne,— Bveleth  v.  Wilson,  16  Me.  109;  Pe- 
terson V.  Grover,  SO  Me.  863.  MonAand,— Wesley  v. 
Thomas,  0  Har.  *  J.  24;  Watkins  v.  Stookett.  Id.  48^ 
Young  V.  FtaBt,  6  GUI,  287.  JfiuMClHwttB,— Colt  v. 
Cone.  107  Mass.  286.  iffeMgan,-Beck]er  v.  Fox,  SI 
Uloh.  as.  JflB8tedM)(,— Elliott  V.  Conrlell,  6  Smedes 
ft  M.  91;  SuUierland  v.  Crane,  1  Miss.  688.  Jtflmouri, 
—Fears  t.  Davis,  29  Mo.  184;  Singleton  v.  Fore.  7  Ho. 
6U^  LaDe  v.  Price,  6  Mo.  101;  Huse  v.  MoQuade,  68 
Mo.  888.  Nev>  Jersey,— Society  v.  Haigfat  1  N.  J. 
Eg.  808:  Woodruff  v.  Frost  2  N.  J.  L.  812;  Kern  v. 
Voorhlee,  8  N.  J.  L.  lOOB;  Perrlne  v.  Cheesemao,  11 
N.  J.  L.  174:  Huffman  v.  Hammer.  14  N.  J.  L.  280. 
Nttw  Yorft,— Douglais  v.  Peele,  1  Clarke,  668;  Bpm. 
oer  V.  Tilden,  S  Cow.  144;  Lowber  v.  LBBoy,2SaDdf. 
202:  Clark  r.  N.  Y.  L.  Ins.  Co.  7  lans.  803.  North 
CaroItna.-Ward  v.  Ledbetter,  1  Dev.  £  B.  Eq.  406; 
Chamness  v.  Crut<Afleld,  2  Ired.  Eq.  148;  Parker  v. 
Tick,  2  Dev.  ft  B.  Bq.  18^  Donaldson  v.  Benton,  4 
Dev.  ft  B.  L.  486;  Wade  v.  Odeneal.  8  Dev.  L.  428. 
Ore{wn.— Hoxle  v.  Hodges,  1  Or.  2H.  Pennsylranfa, 
— Herlmer  v.  Imbrle,  6  Serg.  &  R.  103;  Al  bert  v.  Zelg- 
ler,  29  Pa.  60;  Evans  v.  Evans,  Id.  277.  South  Oiro- 
Kno,— Gibson  v.  Watts,  l  HoCord,  490;  Smith  v. 
TuQDo,  Id.  4U;  McDowaU  v.  Beokley,  2  Mill  (Const) 
8KS:  Falconer  v.  GarrlBOn,  1  McCord,  209;  Smith  v. 
MoOiU,  1  HcOord.  220.  ZlEnnessee,— Phillips  v. 
Keener,  2  Ovwt  829;  Stewart  v.  Pbcenlx  Ins.  Co.  9 
Lea,  104.  Ifenis,— Boebl  v.  Wadgymar,  64  Tex.  667. 
Untted  Statu  enurts,— Shankland  v.  Washington, 
80  U.  8. 6  Pet  800  (8  L.  ed.  166);  Plndley  v.  U.  8.  Bank, 
2  McLean,  44;  Bandall  v.  PhllUps.  3  Mason,  878;  Van 
Ness  V.  Washington, 29  U.  8. 4  Petia8<7L.e^8tt>: 
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curity  on  the  Iorb  may  be  proved  to  show  an  In- 
duoeoient  to  blm  to  algii  a  release  to  parties  who 

had  purcbased  of  him  by  written  oontraotoertain 
timber,  and  the  substitution  In  their  place  of 
other  peraons,  although  the  written  agreement 
contained  no  stipuiation  foraucb  security. 

4.  A  notice  ofa  claim  agrainst  property 
about  to  be  aold  at  ■herUTs  sale  is  euffl- 
deot  to  render  tbe  property  liable  to  the  claim  In 
the  bands  of  an  IntendlnR  purchaser,  if  it  con- 
tains a  dlstlDOt  claim  of  title  to  the  property  and 
Is  sufficient  to  put  such  purchaser  upon  Inquiry, 
alUiouffh  It  Is  not  explicit  and  deOolte  as  to  tbe 
nature  and  obaracter  of  tbe  oMm. 

6.  Beptovln  max  ^  maintained  1^  one 
co-tenant  In  common  Id  his  own  name,  without 
Joining  hia  co-tenants,  to  recover  pofloesBlon  of  all 
the  logs  cut  upon  lands  held  In  cranmon, under  a 
contract  made  by  him  alone  -with  the  oonsent  of 
the  lUe  teaant  and  the  paastre  aoquleecenoe  of 


Dnlted  Statea  v.  Thompson,  1  GaU.  888;  O'Earra  v. 
HaU.  4  U.  S.  4  I>all.  8*0  (1  L.  ed.  868).  Vermont,— 
Jones  V.  Webber,  1 N.  Chip,  216;  Bradley  r.  Bentley, 
8  Vt.  2tt;  Brandon  ittg.  Co.  t.  Morse,  48  Tt.  m. 
ITtooonsfm-Beed  v.  Jones,  8  Wis.  8QB;  Hel  t.  Hriler 
88  Wis.  415. 

Porot  evfdenu  to  not  odrnMbfe  to  eimtnidlet  wrttten 
(fl«trum«nts. 

Parol  evidence  is  not  admlntblo  to  oontxadiot 
tbe  written  Instrument.   Best  v.  SInz,  73  Wis.  848. 

Evidence  of  former  negotiations  Is  Inadmissible 
to  ooniradlct  a  written  contract  or  lis  legal  effect. 
Hostetter  v.  Auman,  llB  Ind.  7. 

Verbal  testimony  is  InadmissiMe  to  contradict  a 
wi^tten  agreement  in  respect  to  tbe  terms  on  which 
artlclea  are  dipped  to  another  for  sale  (SImonds 
Mfg.  Co.  V.  Riddle  <Miob.)  41  N.  W.  Rep.  676;  White 
V.  MlMourl  Pac.  H.  Co.  8  West.  Rep.  165, 1«  Mo.  App. 
400),  or  to  contradict  a  (duuter-party.  The  Gazelle, 
U8  U.  S.  474  <3&  L.  ed.  ttS). 

Parol  evldenoe  Is  not  ndmlSBlUe  to  contradict  or 
vary  notes  and  mortgages  given  at  tbe  same  time 
and  as  a  part  of  the  same  transaction.  Martin  v. 
Hamlin,  18  Hlch.  906.  See  Jones  t.  Phelps,  6  Mich. 
fasti  Adair  y.Adalr.Id.  S04;  Btevens  v.Cooper,!  Johns. 
Ch.  489;  Cook  v.  Combe,  88  N.  H.  fiOB;  Oehicka  v. 
Ford.  U  D.  B.  SS  How.  48  a8  L.  ed.  my.  Austin  v. 
Sawyer,  ft  Cow.  88, 48;  Dlx  t.  Otis,  6  PIcb.  88;  PoweU 
r.  Edmunds,  12  East,  fl;  Noble  v.  Boswortb.  10  Pick. 
814;  Conner  v.  Colfln,  28  N.  H.  6*8-544;  Gregory  v. 
Hart,  7  Wis.  632;  Hoyt  v.  French,  24  N.  H.  199:  Lang 
V.  Johnson,  Id.  908:  Hoxie  v.  Hodges,  1  Or.  SSI; 
Underwood  v.  SImonds,  12  Met.  278;  Adams  v.  Wil- 
son, Id.  198;  Richardson  t.  Comstock,  21  Ark.  69; 
OskalooaaOoUegev.  Stafford,  14  Iowa,  162;  Bnmor 
T.  AshevlUe  ft  8.  R.  Co.  80  8.  C.  460. 

It  Is  not  admissible  to  show  that  a  note  was  not 
payable  in  money  as  expressed  tberelD.  Clark  t. 
Hart,     Ala.  86. 

Or,  on  the  part  of  the  drawer  as  against  the 
drawee,  that  be  was  not  to  be  liable  as  drawer. 
Bassenhorst  v.  Wllby.  U  West.  Rep.  270,  46  Ohio  St. 
883. 

It  is  Inadmissible  to  contradict  a  soldier's  dis- 
cbarge Issued  on  a  surgeon's  certificate  of  disabil- 
ity, in  the  absence  of  any  proof  of  conviction  as  a 
deserter.  Fitchburg  t.  Lunenburg.  102  Mass.  368. 

The  party  writing  tbe  letter  cannot  be  allowed  to 
contradict  or  vary  Its  meaning  by  parol  testimony. 
Bell^  V.  Frledlander,  Zt  la-  Ann.  881. 

But  a  letter,  which  is  the  basts  of  a  contract.  Is 
admissible  to  explain  the  contract.  Bennett  v. 
Frary,  66  Tex.  14fi. 

A  subscription  contract  to  pay  money  In  aid  of  a 
contemplated  manufitoturlng  business  cannot  be 
enlarged  or  oontradlcted  by  a  tetter  which  was 
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his  oo-tenants,  for  the  sale  of  such  loga  by  whlob 
he  losoi'ved  a  Ben  thereon  for  security  of  the  pur- 
chase money,  against  either  the  purchaser  or  his 
assignee  with  notice;  at  least  where  tbe  other  co- 
tenants  never  interfered  with  tbe  possession 
taken  under  tbe  contract. 

(October  7,  1889.1 

ERROR  to  the  Court  of  Common  Pleas  of 
Clearfield  County  to  review  a  judgment 
for  plaintiff  in  an  action  of  replevin  brought  to 
recover  possession  of  certain  loga,  A^rtned. 

Thomas  Rafferty  died  seised  of  a  certain 
tract  of  land  in  Pean  Township,  leaviog  but- 
Tiving  him  a  widow  and  sodb  and  dau^ters, 
among  whom  were  tbe  plaintiff  Thomas  Levi 
RaSerty  and  two  deaf  mutes.  He  devised  the 
land  to  his  son  James,  who  died  shortly  after 
his  father's  death,  unmarried  and  intestate. 


merely  one  of  tbe  preliminary  n^rotlatlonB  to  th« 
subecrlptlOQ.  Smith  v.  Burton,  4  Kew  "Sag.  Rap. 
•900,  69  Vt.  40& 

A  written  agreement  in  dWInot  Instruments  aas- 
not  bo  varied  or  oontradloted  br  paroL  Hull 
Adams,  I  Hill,  em. 

Amileofdmee  InodmteCble  to  eontfwHet  coRsfdera- 
tian  contract. 

In  the  absence  of  fraud  parol  testimony  is  Inad- 
missible to  prove  total  lack  of  oonslderatlon  for  a 
conveyance  purporting  to  have  been  made  for  a 
consideration.  Gardner  v.  Llgbtfoot,  71  Iowa,  6T7. 

A  deed  given  in  good  faith  for  a  valuable  consid- 
eration redted,  without  fraud,  accident  or  mistake, 
cannot  be  shown  by  parol  to  be  without  considera- 
tion.  Foeney  v.  Howard,  79  OaL  626. 

Parol  evidence  Is  not  admissible  to  show  that 
there  was  In  fact  no  consideration  for  a  quitclaim 
deed  expressing  a  consideration  In  money,  and  that 
tbe  grantee  agreed  by  parol  to  btdd  tbe  lands  for 
the  grantor.  SaUsburj  t.  Clark  (Vt.}  17  Atl.  Kep. 
135. 

Parol  evidence  is  inadmlsslblet  to  vary  a  written 
covenant  under  guise  of  showing  consideration. 
Simanovlch  v.  Wood,  6  New  Eng.  Rep.  190,  146 
Mass.  180. 

Tbe  obligations  under  a  written  lease  of  a  farm 
cannot  be  effected  by  evidence  of  a  contemporary 
parol  contract,  as  pert  of  the  [consideration  of  the 
lease.   Diven  v.  Johnson,  8  L.  R.  A.  806.  117  Ind.  612- 

Tet  a  lease  may  be  varied  by  a  subsequent  parol 
agreement.   Danforth  v.  Mclntyre,  11  111.  App.  417. 

Although  the  consideration  of  a  contract  oannot 
be  contradicted,  or  shown  to  be  different  from  that 
expressed  therein  (Metropolitan  Bank  v.  Hits,  1 
Mackey  |D.  C.)  Ill),  yet  tbe  true  consideration  may 
be  shown  by  paroL  StufSebeem  v.  Arnold,  57  Cbl.  11; 
Andenrted  v.  Walker,  11  Phlla.  188;  Hope  v.  Smith, 
36  fi.  Y.  Sup.  Ct.  458;  Holmes'  App.  78  Pa.  879:  Jack- 
son V.  Miller,  SS  Ia.  Ann.  482;  Dean  v.  Adams,  44 
Mich.  117;  Tutwiler  v.  Muoford,  68  Ala.  U4:  Brown 
V.  Summers.  91  Ind.  ISl. 

As  tbo  rule  of  exclusion  does  not  prevent  proof 
of  attendant  draumstanoes  to  exi^ln  (Simpson  v. 
KImberlin,  12  Ean.  679);  the  consideration  of  an  in- 
strument, and  the  circumstances  of  its  execution, 
are  open  to  explanation.  De  Savelette  v.  Wendt,  76 
N.  Y.  679.  See  Bragg  v.  Stanford,  88  Ind.  SSL 

Prior  lUiioUationB  rnerged  in  vfrilim  contract. 

As  a  general  rule  all  prdlmlnary  n^^itlations 
are  merged  In  the  written  oontract,  and  a  party  to 
It  is  estopped  to  deny  Its  terms;  and  hence  oral  evi- 
dence is  inadmissible  to  contradict  or  vary  a  writ- 
ten contract.  Diven  v.  Johnson,  8  L.  B.  A.  80B. 
note,  117  Ind.  612;  La  Fayette  County  Monument. 
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Plaintiff  thus  became  tenant  in  common  with 
bis  brothers  and  sisters  of  the  tract,  his  mother 
having  a  life  interest  therein.  Richard  Danver 
was  appointed  tnistee  for  the  deaf  mutes. 
Danver,  claiming  to  act  on  behalf  of  the  mutes, 
and,  as  plaintiff  claimed,  actinir  on  behalf  of 
the  other  heirs  of  James  Rafferty,  made  an 
agreemeot  to  sell  the  timber  on  the  tract  to 
Thomas  Levi  Raflerty. 

Subsequenlly  Thomas  Levi  entered  into  an 
agreement  to  sell  the  timber  to  £.  W.  Hepburn 
and  W.  C.  Hoover.  Thereafter,  with  the  as- 
sent of  Hepburn  and  Hoover,  Raflertyjentered 
into  the  following  agreement: 

And  now,  this  2d  day  of  I>ecember^882, 1, 
Levi  RaffCTty,  do  agree  to  release  E.  W.  Hep- 
burn and  WT  C  Hoover  on  the  within  article, 
and  to  transfer  the  same  to  D.  L.  Vetgveon, 


and  that  the  said  D.  L.  Ferguson  is  to  pay  the 
balance  due  on  the  within  sgrcement  as  soon 
as  the  logs  are  all  delivered  in  Curry  Bun. 
Said  are  to  be  scaled  straight  and  sound, 
and  instead  of  siz  and  one  half  cents  per  cubic 
foot,  to  be  six  and  SO-100  dollars  per  thousand 
feet 

Witness  our  bands  and  seals.  Done  this  Sd 
day  of  December,  1882. 

T.  L.  Rafferty,     II.  b.1 
D.  L.  Ferguson,   [l.  B.]i 

After  the  logs  were  cut  under  tfais  anee- 
ment,  a  judgment  was  recovered  against  Fer- 
guson, execution  levied  on  the  logs,  and  they 
were  sold  at  sheriff's  sale  and  purchased  by 
defendant^  Jotm  B.  Ferguson. 

Pl^tiff  claimed  dUe  to  the  as  security 
for  the  purdiase  money  due  him  by|D.  Jj.\Fw- 


Corp.  T.  HagooD,  S  L.  B.  A  701. 78  Wis.  627:  Cole  v. 
Spann.  18  Ala.  587:  Head  v.  Steger,  fi  Fort.  (Ala.)  4S8; 
Dean  v.  Mason,  4  Oodd.  428;  Logan  v.  Bond.  IS  Oa. 
US;  Vteaelk  v.  Turner,  16  Ind.  BB:  ObadwhA  v. 
PerUoB,  8  He.  SOB;  Saverootd  v.  Farwell.  IT  Hleh. 
aOS;  Hemdon  v.  Hendenon,  41  Hiss.  684;  Ooocli  v. 
CODoer,  8  Ho.  391;  Vaughn  t.  Lynn,  9  Mo.  7S1; 
Walker  v.  Bogler,  80  Ho.  180;  Cox  v.  Bemiet,  13  N. 
J.  16S;  State  v.  Stftes.  Id.  17:^  Farkhunt  v.  Van 
Coxtlandt,  1  Jtibns.  Ch.  04;  CKMler  v.  Aoer.  7  Falge. 
187;  Bnitth  V.  Hlgbee.U  Tt.  118. 

Gomenaaombetwen  the  parttcg. 
Previous  conversations  of  tlie  parties  are  not  ad- 
missible to  determine  ,thelr  intentiott.  BUmer  v. 
Branch  of  State  Bsak,  16  Iowa,  821;  FoUenv. 'Le 
Bor,  10  Bosw.  88;  Bayre  v.  Peek.  1  Baxb.  4M:  Bll- 
makar  r.  Franklin  F.  Ini.  Co.  6  Fa.  1S8;  Bedfi»d  v. 
Flowers,  11  Humph.  342;  Von  Busklrk  v.  Day,  82 
111.200. 

But  oonvenatlons  Just  before  the  making,  not 
adtntelhle  to  vary  the  terms,  but  as  hidependent 
proof  to  rebut  an  equity  set  up  by  complainant, 
may  be  proved.  King  v.  Buokmau,  21  N.  J,  Bq, 
GOB. 

So  of  conversations  to  show  the  extent  of  an 
agent's  anthorf^,  admissllile  to  explain  allusions 
thereto  In  the  letter.  Durham  v.  0111,48  HL  IBl. 

Parol  evidence  of  vhat  was  said  at  the  time  of 
BtgnlDg  the  oontxaot  Is  not  admissible  to  vary  it. 
Express  Pub.  Oo.  v.  Aldlne  Press,  12S  Pr.  847,  24  W. 
N.  C 165;  Uorsuch  r.  Butledge,  70  Hd. 

A  contract  Is  writing  cannot  be  varied  or  de- 
feated by  evidence  of  oontemporaneous  parol  rep- 
reaentatloDs.  Paddock  v.  Bartlett,  OB  Iowa,  10. 

Parol  evidence  as  to  what  the  parties  under- 
stood or  intended  a  vrltten  agreement  to  mean,  and 
as  to  subsequent  oonversatlonB  between  Uiem  as 
to  what  they  would  do  in  pursuance  of  the  agree, 
ment.  Is  not  admissible,  where  the  written  agree- 
ment Itself  ehowB  the  true  construction.  Miller  v. 
Butterflcld,  ncal.  OS. 

Testimony  of  a  conversation  between  the  tes- 
tator and  his  wife  is  not  admtsslblo.  Hlslntentions 
most  be  determined  from  the  will  ttaeU.  Fsttnson 
V.  WUsoD,  101  N.  a  584. 

Acta  and  dedaraOom  of  parUea. 

Acts  of  the  parties  cannot  be  received  to  prove 
conatructlon  where  the  language  Is  fixed  and  as- 
oeitained.  Qllesv.  Oomstook,  4N.T.2I0. 

But  the  acts  of  the  parties,  performed  under  a 
written  contract,  are  adrnMble  to  ascertain  the 
construction  to  be  placed  upon  the  contract,  with- 
out encroaching  upon  the  rule  that  cont«mporH- 
neons  pand  evidence  is  not  admissible  to  rary  a 
wrttteo  instmment.  Lylesv.  Lesober,7WeBt.Bepi, 
61, 108  lad.  882. 

6L.  RA. 


Proof  of  declarations  made  antecedent,  coinci- 
dent or  subsequent  is  not  competent  to  vary  the 
terms  of  a  sealed  Instrument,  and  may  be  rejected 
atany  time  before  retirement  of  the  Jury.  Mott  v. 
RlcAtmyer.  57  N.  Y.  40;  Price  v.  AUen,  9  Humph. 
703;  Hale  v.  Handy,  28  N.  H.  200. 

They  are  Inadmlasible  to  explain  subsequent  sots 
of  the  partrto  whom  the  deoUratlons  were  made 
touching  the  o(»tnu)t.    Bonley  v.  Bush,  44  Tex.  L 

As  to  the  deolnrations  of  a  sheriff,  at  a  sale  for 
partition,  it  Is  not  admissible  to  explain  his  deed. 
CaldweU  v.  Layton,  44  Mo.  220. 

A memoraudum made  byawltneasln  her  diary 
stands  on  the  same  footing  as  an  oral  deolaratltm. 
In  respect  to  pared  evldenee  of  her  meaning.  Sato's 
App.6rComi.10r. 

The  nils  not  to  inhOM  eeidenee  of  extHnatc  faett. 

The  rule  that  parol  oontemporaneous  evidence  is 
Inadmissible  to  contradict  or  vary  the  terms  of  a 
written  Insb'ument  does  not  exclude  evideooe  of 
extrinsic  facts  necessary  to  a  full  understanding  of 
the  meaning  of  the  parties.  Buford  v.  Lonerffan 
|Utah)22Pac.  Bep.  164. 

A  written  but  unsigned  agreement  is  admtaslble 
in  connection  with  the  testimony  of  the  attorney 
drawing  up  the  contract  to  show  bow  tbe  parties 
at  the  time  undorttood  the  arraogennent  as  to  a 
loan  and  share  of  proflta.  Boger  v.  Crawford.  78 
N.  Y.  97. 

So  parol  evidence  is  admlssttde  to  show  verbal  al- 
teratloos  for  the  purpose  of  giving  an  understand- 
ing of  the  circumstances  connected  with  the  affair 
(Keller  v.  Bley,  15  Or.428>;  or  to  show  that  a  written 
Instrument  was,  by  agreement  of  the  parties,  not 
to  take  effect  unless  it  should  be  pronounced  law- 
ful byoounselwho  were  to  be  consulted  (Ware  v 
Allen,  128  U.  8.  S90  (82  U  ed.  063};  or  that  a  written 
agreement  was  delivered  to  take  effect  only  upon 
certain  conditions  (Ottawa,  O.  ft  F.  R.  V.  B.  Co.  v. 
Hall,  1  UL  App.  taS);  as  that  the  order  to  pay  was 
conditional  on  there  being  a  certain  surplus  of  pro- 
ceeds rHymers  v.  Dnibe.  5  Mo.  App.  680);  or  to 
show  that  the  understanding  of  the  parties  to  a  con- 
tract for  the  sale  and  delivery  of  railroad  tlea  was 
that  they  should  be  Inspected  when  unloaded. 
Havana  R.  ft  E.  R.  Co.  v.  Walsh,  85  HI.  58. 

One  not  being  a  party  to  the  written  agreement 
Is  entitled  to  show  an  oral  agreement  between  him  - 
self  and  the  bank,  by  which  he  agreed  to  become 
surety  only  on  condition.  Fant  v.  Sprtgjr,  GO  Md; 
66L 

The  obieuflisbtnees  attendtng  the  fmiwaetton  mmi  be 
prored  ht/ parol. 

Where  a  contract  is  entirely  intelligible,  the  clr- 
onmstanosB  attending  the  negoUaUons  are  oompe- 


Digitized  by 


Google 


86  PmniBTLTABXA  B 

guson,  ia  pursuance  of  a  parol  effreement  en- 
tered into  contemporaneouslv  with  the  execu- 
tion of  the  agreement  wiui  Ferguson,  and 
caused  the  fouowing  notice  to  be  lead  at  the 
afaeiifl's  sale: 

To  R.  Newton  8bav,  High  Sheriff,  and  to  all 
bidders  and  execution  creditors: 
Sirs; — You  are  hereby  notified  that  the  two 
certain  lots  of  pine  saw  logs,  to  wit,  80,000 
feet,  more  or  less,  pine  saw  logs  in  the  woods 
on  Raffer^s  land  in  Peun  Township,  stamped 
W  4  T,  and  166,000  feet,  mote  or  less,  pine 
logs  in  Curry  Run,  stamped  W  4  T,  are  the 

Oerty  of  Thomas  L.  Rafferty,  and  not  of  D, 
erguson. 

The  conditions  of  the  contract  not  having 
been  complied  with,  and  the  purchase  money 
or  stumpage  paid  as  per  agreement,  the  said 


rFBBMB  CotiBT  Oct., 

Thomas  L.  Rafferty  ^ves  notice  that  he  will 
bold  said  logs  until  paid  for,  and  will  assert  his 
rights  as  against  the  purchase  of  the  same  un- 
der the  said  levy  and  sale. 
Clearfield,  Pa.,  Febmuy  27th,  1888. 

T.  Levi  Bafleny. 
By  hia  Attorney,  J.  F.  McEenrick. 

At  the  trial  in  the  court  below  defendant 
took  exception  to  the  admission  of  parol  evi- 
dence to  show  the  alleged  agreement  regarding 
the  lien  to  secure  the  payment  of  purchase 
mooOT. 

Defendant  requested  the  eooit  to  charge  in- 
ter alia  as  follows: 

"The  notice  purporting  to  have  been  read  at 
the  sheriff's  sale  of  the  logs  in  controversy,  by 
J.  F.  McEenrick,  the  attorney  of  the  plamtiff, 
was  not  sufficiently  explicit  and  definite  as  to  its 


tent.  Field  v.  Huason,  47  N.  Y.  221;  Centeoary  H. 
E.  Church  v.  Clime,  7  Cent.  Bep.  886, 116  Pa.  14fl. 

niey  may  lDe  proved  lo  explanation,  but  not  to 
vary  the  terms  of  tbe  contract.  Foster  v.  MoOraw, 
61  Pa.  4U:  Wood  v.  Clark,  10  West.  Bop.  U7. 121 IH. 
8S9;  Blgelow  v.  Capen.  5  New  Vug.  Bep.  2S7,  liS 
Mass.  070;  Chandler  v.  TbomimoD,  30  Fed.  Rep.  SP. 

Parol  evidence  Is  admissible  to  explain  the  dr- 
cumstanoes  under  which  tbe  lease  was  made,  or  of 
applying  it  to  Its  proper  subject  matter,  or  of  rais- 
ing and  explaining  a  latent  amblsuf^.  Kamp- 
house  V.  GaffDer,  T8IU.  409. 

So  in  a  contract  lor  the  sale  of  flax  the  relations 
of  the  parties,  and  tbe  usage  of  the  trade,  Is  ad- 
missible. Qoodrlob  v.  Stevens,  fi  Lans.  2S0. 

So  in  a  suit  on  a  building  contract  whiofa  does  nut 
praseritw  any  spetdflo  height  for  the  tniildlng,  evl- 
denoe  of  tbe  faote  exlating  at  the  time  of  Its  exe- 
outltm,  and  tbe  olroumstanoee  of  the  parties  and  of 
the  building  and  of  other  buildings  of  which  tbe 
one  erected  under  the  contract  constitutes  a  cont- 
ponent  part,  Is  admlnible  to  show  what  the  real 
contract  was  intended  to  be.  Doane  Oollege  v. 
Lanham  (Neb.)  42  N.  W.  Rep.  406. 

To  ascertain  tbe  intention  of  tbe  parties  to  a  con- 
tract, all  tiie  facts  and  olroumstanoeaatthetlme  of 
exeoirtlns  It  may  be  taken  Into  consideration. 
Brwin's  App.  (Fa.)  9 Cent. Bep. 078,  SO  w.  N.C.S78; 
Thayer's  App.  (Fa.)  8  Cent  Rep.  4T»;  Weller  v.  He- 
narie,  16  Or.  36. 

It  Is  enough  to  render  parol  evMenoe  competent 
to  explain  a  written  contract,  that  there  were  dr- 
cumstances  known  to  one  of  the  partiea,  but  un- 
known to  the  other,  wbfoh  might  have  Influenoed 
BU(di  party  in  making  tbe  contract.  Bn/ij  v.  Oss- 
sldy,  S  Cent.  Rep.  73. 104  N.  Y.  147. 

Tbit  party  who  made  an  Indorsement  upon  a  note 
may  testify  to  the  olrcumstanoes  attending  the 
same.  Lawrence  V.  Oravea,  7  New  Eng.  Bep.  74, 00 

vtom. 

BtUmt  or  eontmporatuouK  agnttnmt  cannot  he 
proved,  to  eontradtotorwrv  eontniet. 
In  the  abeenoe  <tf  fraud  or  mistake  a  contempo- 
raneous or  precedent  parol  agreement  cannot  be 
aetup  to  vary  or  oontmdict  the  terms  of  a  written 
agreemeoL  ScartHOagh  v.  Alown  (Tex.)  U  8.  W, 
Bep.TS;  Minneapolis  Threebing- Machine  Oa.vJDavia. 
8  L.  R.  A.  796.  note,  40  Minn.  110:  Avery' v.  MlUer,  86 
Ala.  406:  CaldweU  v.  May,  1  Stew.  (Ala.)  426;  Cincin- 
nati, TJ.  &  Ft.  W.  B.  Co.  V.  Pearce,  28  Ind.  SQ2;  QeU 
peoke  V.  Blake,  16  Iowa,  88T;  Jack  v.  Naber,  Id.  460: 
Stevens  v.  Cooper,  1  Johns.  Ch.  4S&;  Thorp  v.  Boas 
4  Abt).  App.  416;  Carlton  v.Vlneland  Wine  Co.  33  N. 
J.  Eg.  466;  Hubbard  v.  Marshall,  W  Wis.  822:  Belcher 
v.  Mulhall.  07  Tex.  17:  Boundtree  v.  Ullroy,'67  Tex. 
176;  Keegan  v.  Klnmire,  U  HI,  App.  484. 
6L.R.A. 


Froof  of  a  contemporaneous  oral  contract, 
wberoby  the  plaintiff  fraudulently  promised  to  pro- 
cure a  change  In  the  mall  schedule,  and  that  he  did 
not  thereafter  do  so,  is  inadmissible.  Knowlton  v. 
Keenan,  6  New  Bng.  Bep.  68B,  146  Mass.  86. 

Where  a  written  contract  has  t>een  made  with  a 
broker,  oral  proof  la  not  admlasible  to  show  an  an- 
terior agreement.  Bayre  v,  Wilson.  86  Ala.  ISI. 

When  a  written  warranty  Is  established  without 
oonfllot,  evidence  of  a  contemporaneous  parol 
warranty  Is  Inadmissible.  Barrett  v.  Wbeeter,  71 
Iowa,  062:  Nichols  v.  Wyman.  Id.  160. 

Oral  testimony  of  a  previous,  contemporaneoua 
or  subsequent  colloquium  ia  inadmissible,  because 
tending  to  substitute  a  new  contract  for  the  one 
previously  agreed  upon.  Kerr  v.  Kuykendall,  44 
Ulss.  187;  Randolph  v.  Perry.  8  Port  (Ala.)  STO: 
lAwrenco  v.  McGulre,  21  Kan.  562. 

Parol  evidence  is  not  admissible  of  aoontempo- 
raneous  agreement  postponing  the  time  of  pay- 
ment of  a  note.   Does  v.  Peterson,  82  Ala.  288. 

Or  to  exclude  from  a  contract.  Newman  v. 
Blum  (Tex.)  98.  W.  Bep.  178. 

Or  to  deduct  money  ^en  due  from  the  next 
amount  to  become  due.  Wrl^tv.  Smlth,180ray, 
480. 

Or  to  prove  the  mode  of  testing  the  machinery 
sold.  Exhaust  Ventilator  Co.  y,  Chicago.  It  ft  St. 
P.  R.  Co.  60  Wis.  464. 

Or  to  prove  that  grantors  should  hare  the  right 
to  materially  alter  tbe  grade  of  the  way.  Com.  v. 
WeUlngton,  t  New  Eng.  Bep.  »6, 146  Haas.  66S. 

Or  tiiat,  on  a  certificate  of  deposit  payable  one 
year  after  date,  money  might  be  withdrawn  at  any 
time.   Baer'BApp.4L.R.  A.009,127Pa.300. 

Or  that  the  pledgee  might  use  the  stock  pledged. 
Fay  V.  Gray,  1»  Mass.  80a 

Tbe  rule  of  exclusion  applies  to  a  written  aooept- 
ance  (Aultmao  v.  Brown,  30  Minn.  S23):  or  a  stipu- 
lation for  release' of  Interest  in  a  patent  machine. 
Munsell  v.  Flood.  18  Jones  &S.  400;  Melville  v.  Bal- 
timore &  P.  B.  Co.  2  Mackey  (B.  C.)  68. 

£xcept4i>n8  to  rule,*  coTitmtporaneoue  and  mbteguent 
agreementa. 

Parol  evidence  which  tends  to  confirm  a  written 
oontraot  Is  not  objectionable.  Southern  Mut  Ins. 
Co.  V.  Trear,  20  Qratt.  (Ta.)  266;  Weaver  v.  Fletcher. 
87  Ark.  SIO;  Basshor  v.  Forbes.  96  Md.  154;  Rearfch 
r.  Bwioehart.  U  Pa.  2S3. 

Parol  evidence  is  admissible  to  establish  a  con- 
temporaneous oral  agreement  which  Induced  thn 
execution  of  a  written  contract,  although  It  may 
vary,  change  or  reform  the  instrument  Thomas 
V.  Loose.  6  Cent  Rep.  100. 114  Pa.  30;  CuUmana  x, 
Lindsay,  4  Cent.  Bep.  747.  114  Pa.  106;  Walker  v. 
Tranoe,S  Cent  Bep.  781, 112  Fa.  SOS;  Ayer  v.  R.  W. 
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natore  and  ebaiacter.  as  vonld  render  the  logs 
BaUe  to  the  claim  of  the  plaintiff.  In  the  bands 

of  John  B.  Ferguson,  the  purchaser  of  the 
same,  at  the  said  sheriff's  sale." 
Bat  the  court  made  the  folIowlDs;  answer: 
"We  cannot  eive  an  unqualiflea  affirmance 
to  that  propositwD.  We  think  the  notice  was 
sufflcieot  to  have  put  an  ordinarily  prudent 
man  upon  inquiry  as  to  what  the  interest  was, 
if  it  was  read,  as  the  plaintiff  claims."  [Sev- 
enth assignment  of  error.] 

Defendant  also  requested  the  court  to  charge 
in  substance  that  plaintiff  bad  no  such  ioterest 
as  would  entitle  him  to  maintain  repleTin  in 
his  own  name.  The  court  reserved  tnis  point 
and  a  verdict  was  rendered  for  plaintiff.  Sub- 
aeqoently  Uie  conrt  decided  the  reserved  point 
in  favor  of  idalntifl  and  entered  lodgment  up- 
on the  verdict  [Seventeenth,  e^chteenOi  and 
nineteenth  aadgnmrats.] 


Defendant  thereupon  took  this  writ  asai^cning 
for  errra*  the  admission  of  the  parol  evidenoe, 
the  answer  to  defendant's  noint  and  the  decis- 
ion upon  the  point  reserved. 

The  other  facta  are  fully  stated  in  the  opin- 
ion. 

Mr.  Frank  Fielding,  with  Metgn.  S.  T. 
McCormick  and  R.  D.  Swoopet  for  plain- 
tiff in  error: 

The  written  contract,  being  dear,  explicit, 
nnequivocal  and  complete  in  u\  its  terms,  could 
not  be  varied  or  contradicted  by  parol  evidence, 
and  the  court  erred  in  admitting  plaintiff's  evi- 
dence of  such  alleged  verbal  condition. 

Juniata  Building  A  Loan  Asao.  v.  Hetzel, 
108  Pa.  512;  Dilhn  v.  Andenon,  48  N.  Y.  281; 
l^eneer  v.  Colt,  89  Pa.  814;  North  v.  Williams, 
12  Cent.  Bep.  869,  120  Pa.  116;  Murrav  v. 
JTm  Torib,  L.  A  W.  S.  a.  108  Fa.  42;  PAOtipB 
V.  Meilff.  106  Pa.  S88;  ^tviu$  v.  KmOi,  9  Cent. 


BeU  Utg.  Co.  6  Kew  Sag.  Rep.  Se»,  147  Mass.  40; 
Hasard  v.  Lorfiigr.  10  Cusb.  267;  BraUne  ▼.  Adeane, 
L.  a.  8  Ch.  App.  TSO;  Horvan  v.  GrUBtb.  L.  U.  8 
Bxoh.  VH  Undter  v.  Laoey.  17  C  B.  N.  8.  578; 
Blgliinte  V.  Taylor.  98  N.  Y.  288. 

It  must  be  aiJeared  that  the  contract  was  executed 
on  the  faith  of  the  parol  aineemenL  OaUaD  v. 
Lokena,  W  Fa.  lU. 

Evidence  that  a  oontraot  was  to  be  made,  without 
stating  Its  temu.  Is  not  obnoxloiu  to  the  rule  ex- 
cluding parol  evidence  vhlch  Tarlee  awrltten  con- 
tract. Davis  V.  Coohran,  71  Iowa,  aw. 

A  valid  parol coDtraotof  tlie  idalatltt,  madeat  the 
BBino  time  and  not  reduced  to  writing,  which  Is  not 
Ic  conflict  wlththeprovlstons  of  the  written  agree- 
ment, may  be  proved.  Bonney  v.  Morrill,  67  Me, 
808 ;  Colllngwood  v.  Herohaots  Bank,  U  Neb.  118; 
Carter  v.  Shiblee,74  Ue.  218;  Mclkriand  v.  BIkee 
(Conn.)  8  N&w  Bug.  Rep.  25Z. 

Hence,  in  a  suit  against  vendee  for  specftlo  per- 
formance, a  pcuvl  agreement  for  a  settlement  of 
certain  accounts  between  the  parties,  and  the 
crediting  of  a  balance  due  defendant  upon  the  pur- 
chaee  price  of  the  property  In  suit.  Is  admissible. 
Redfleld  t.  Gleaaon  (Vt)  17Ati.  Bep.  107S. 

Testimony  may  be  offered  to  prove  the  existence 
of  an  oral  agreement  made  oollateraUy  with  a 
deed,  and  relating  to  the  property  conveyed,  but 
an  entirely  Independent  and  distinct  contract. 
BuzzeU  V.  WUIard,  41  Vt.  44;  Weeks  v.  Medler,  20 
Kan.  67;  Hawkins  v.  Lee,  8  Laa,  42:  Oregonian  R. 
Co.  V.  Wright,  10  Or.  162;  Van  Brunt  t.  Day,  81 N. 
Y.  2&1,  8  Abb.  N.  C.  83S,  revening  17  Hun,  186;  Lan^ 
pUre  V.  Slaughter,  O.  How.  Fr.  8f^  PlanteiBlns.  Co. 
V.  Deford,  38  Md.  Stt;  Baboook  v.  Beford,  14  Kan. 
406;  Folk  V.  Anderson,  16  Kan.  MB;  Maloue  v.  Dough- 
erty, 7«  Fa.  46. 

It  is  admlBslblB  to  abow  how  and  by  wiiat  mode 
payment  was  to  be  nude,  that  being  an  independeu  t 
and  coUateral  fact.  Faul  v.  Owlngs,  Md.  402; 
Dudley  T.  Vose,  114  Uasa.  84;  Sexton  v.  Wlndell,  2S 
Gratt.  684. 

So  a  collateral  agreement  between  lessor  and 
leasee  and  his  assignee  Is  admissible  to  vary  the 
orlgliial  eontnust  of  lease.  Wbltner  v.  Sdppen, 
flBPa.& 

Bulmquent  agreement  may  beprovtd. 

After  an  agreement  has  been  reduced  to  writing. 
It  is  competent  to  the  parties,  at  any  time  before 
breach  of  It,  by  a  new  contract  not  In  writing, 
either  aUogetber  to  waive,  disBolve,  or  annul,*  add 
tDorsnbtzBCt  from,  or  qualify  Its  terms,  and  thus 
mateaneweonbactwUehhaato  be  proved  part- 
ly by  the  written  agreement  and  partly  by  the  sub- 
sequent oral  one  engrafted  upon  tt.  Veluiey  v. 
Uoder.2SMeb.«rA 
6L.R.  A. 


It  la  admissible  to  establisb  a  new  and  subse- 
quent agreement  Into  which  a  former  written  one 
entered  as  Inducement.  Hnbbell  v.  Beam,  81 
Iowa,  288;  Woods  V.  RuBsell  (Fa.)  1  Cent.  Bep.  880: 
Bharkey  v.  Miller,  69  lU.  080. 

The  rule  forbidding  parol  evidence  to  vary  a  writ- 
ten contract  does  not  exclude  evidence  of  a  subse* 
quent  Independent  agreement  for  an  extension  of 
the  time  of  payment  or  performance.  Kane  v. 
Cortesy,  1  Cent.  Rep.  246,  100  N.  Y.  182. 

Testimony  is  competent,  not  for  the  purpose  to 
vary  or  oontradlot  terms  of  the  note,  but  to  estab- 
lish a  separate  collateral  and  substantive  oontract 
between  the  parties  not  embraced  in  the  writing. 
Lytte  V.  Bass,  7  Coldw.  (Tenn.)808. 

A  subsequent  parol  agreement  that  the  pur- 
chaser should  pay  a  lower  rate  for  damaged  and 
down  timber  than  the  rate  stated  In  the  written 
eontract  la  admissible.  Harshv.  BeUew,4SWls.  86. 

Evidence  of  subsequent  n^rotlations  between  the 
parties,  touching  the  eubjeot  matter  of  a  written 
contract,  is  Inadmlsflible,  imless  It  Is  such  as  shows 
a  discharge  of  the  contract  or  a  waiver  of  rights 
thereunder.  Miller  v.  Duntap  (Mo.  App.)  6  West. 
Bep.  91. 

After  resdsston  of  a  sale,  parol  evldonoe  Is  Inad- 
mlselble  to  show  a  subsequent  agreement  to  retain 
the  mortgage  security  for  loans  and  advances- 
Lindsay  V.  Garvin  (8.  C.)  6  L.  B.  A.  219. 

But  tiie  rule  of  exclusion  has  no  application 
where  the  instrument  Is  executed  In  part  perform- 
ance only  of  a  verbal  contract.  Btrks  v.  Glllett,  18 
111.  App.  860. 

Farol  evidence  la  admissible  to  supplement  a 
writing  which  does  not  purport  to  contain  the 
whole  of  the  contract.  Barclay  v.  Hopkins,  88  Oa. 
062;  Kinney  v.  Whiton,  44  Conn.  263. 

Parol  evidence  not  to  add  to,  subtract /rom,  vary  of 
qualify  a  tortUen  eontract. 

Where  a  contract  has  been  reduced  to  writing, 
verbal  evidence  Is  not  allowed  to  be  given  of  what 
passed  between  tbe  parties,  either  before  the  writ- 
log  was  made  or  during  the  time  it  was  In  the  state 
of  preparation,  so. as  to  add  to  or  aubtract  from,  or 
In  any  manner  vary  or  qualify,  the  written  con- 
tract. Delaney  v.  Under,  St  Meb.  2T4:  Stoddard  v, 
HelBon,  17  Or.  417;  Farker  v.  Morrill,  88  N.  C.  882; 
Lowdermilk  V.  Bostwlcft,  n  N.  a  m 

It  Is  Inadmisslbie  to  oontradlot  or  vary  material 
recitals  In  an  Instrument  KIrby  v.  Lewis  (Ark.)  OB 
Fed.  Bep.  66;  Bomar  v.  AsbevlUe  ft  8.  B.  Go.  (S.  a> 
9aBLItep.51& 

Parol  evidenoe  Is  notadmlatfbletoaddast^nila- 
tlon  to  a  written  contract,  not  relating  to  a  snbjeot 
distinot  from  that  to  which  the  writing  rtiates. 
Thompson  v.  Llbbey.  84  Minn.  37i. 
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Rep.  748,  117  Pa.  «7;  Coen  v.  AdamMon  (Pa.) 
9  Cent.  Rep.  820;  Bowman  t.  Tagg  (Pa.)  6 
Cent.  Rep.  563;  Lart^M  App.  8  Cent.  R«>.  116. 
112  Pa.  499;  PenntgliBania  B.  Co.  y.SSap,  82 
Pa.  1B8. 

PlaiotiS  was  not  the  absolute  owoer  of  the 
whole  of  the  timber,  and  eDtitled  to  the  imme- 
diate and  excliuive  poasession  of  it;  therefore, 
be  could  not  malDtain  the  action  of  replevio. 

BeinAeimer  v.  Hemingway,  S5  Pa.  iS&;  Ma- 
thiat  T.  SellcTM,  86  Pa.  492. 

Mr,  4.  TP.  HcKenriek,  with  M^tn.  A. 
Col*  and  Cjmis  Gordon,  for  defendant  in 
error: 

Tbe  parol  erfdenoe  wu  rij^tly  admitted. 

Wflfifer  T.  P^nee,  2  Cent/Rep.  781.  112  Pa. 
208;  Tlumaa  T.  Loom,  0  Cent.  Rep.  ISO,  114 
Pa.  85. 

Tbe  evidence  was  aufflcleot  to  establish  a 


Hf^t  of  possession  in  the  plaintiff,  and  this  was 
sulfldeDt  to  entitle  him  to  recover. 

Mead  KUday.  2  Watts,  110;  BaHan  v. 
Harlan,  15  Pa.  507;  Toung  v.  KimbaU,  28  Pa. 
198;  MiUer  Warden,  1  Cent  Rep.  878,  111 
Pa.  800. 

Groen.  J.,  ddiveied  tbe  opiniMi  of  tbe 

court: 

The  ratber  numerous  assignments  of  error 
in  this  case  may  be  considered  under  a  few 
heads:  firai,  those  wbich  relate  to  the  admis- 
sion and  effect  of  parol  testimony  to  change 
tbe  written  contract.  These  embrace  the  as- 
signments numbered  4,  6.  8,9.  10,  11.  12.  18 
and  30.  The  learned  court  b^w,  both  in  ad- 
mitting tbe  parol  testimony  and  in  submitting  it 
to  the  Jury,  stated  tbe  law  with  great  care  and 
caution,  and  with  entire  correctness.    It  was 


Nothing  can  be  added  to  the  imbjectB  contracted 
for  wbtcb  extends  the  contract  bejoDd  tbe  subjects 
spedfled  In  It.   Hewlett     Hovlett,  B8  Barb.  4S7. 

Parol  evidence  cannot  add  to  an  Imperfect  con- 
tract a  material  part  In  order  to  sustain  It,  but  It 
can  apply  a  description  in  It  to  the  subject  Wat- 
son V.  Baker,  71  Tex.  780. 

Parol  evidence  as  to  what  was  Intended  by  s  liltl 
of  sale,  or  what  was  Included  lo  It,  is  inadmlssfble 
to  contradict  or  add  to  the  writing.  Bdiroeder  v. 
Bcbmtdt,  74  Cal.  49». 

Parol  testlmoDy  Is  not  admissible  to  add  an  addi- 
tional obllg:atlon  to  a  written  contract.  Kramerv. 
Bloke,  n>  Iowa,  fiSS, 

Where  tbe  oontrsot  of  sale  is  in  writing,  a  war- 
ranty ot  quality  canDot  be  ahown  by  parol.  Thomp- 
son V.  Llbbey,  St  Hinn.  874. 

Parol  evidence  is  inadmissible  to  add  to  a  written 
contract  of  sale  a  warranty  as  to  quantity  (Btber- 
Idtre  V.  PaUn,  72  N.  C.  718;  Hast  v.  Pearoe,  5S  Iowa, 
STB.  Compare  Hanger  v.  Ivlns,  88  Ark.  381);  or  to 
engraft  a  term  inoreaaing-  obligations  thereon. 
Couch  V.  Woodruff,  68  Ala.  466. 

It  is  not  admiosible  to  add  to  a  written  sale  of 
book-accounts  a  warranty  that  they  were  oolleat- 
Ible.  Kobinsoa  v.  McNeill,  SI  HI. 

Itianot  admissible  to  add  aoovenanttoa  deed. 
Sawyer  v.  Vorles,  44  Oa.  882. 

Parol  evidence  to  attach  a  condition  to  a  deed  is 
inadmissible  in  the  absence  of  proper  pleadings 
therefor.   Hawklna  v.  Bevel.  61  Oa. 

It  is  not  admlaaible  to  prove  a  verbal  agreement 
that  a  deed  of  land  should  pass  the  manure  then  on 
thememlses.  Proctor  v.  OUsod,  48  N.  H.  (U. 

Ho  of  a  reservation  of  rent  In  a  contract  of  sale, 
the  deed  showing  none.  Winn  v.  Uurehead,  62 
Iowa,  64. 

Parol  evidence  Is  not  admtsslble  to'lnaert  In  a  blU 
of  lodlnff  a  warranty  for  tba  delivery  of  a  earyo 
at  a  particular  port.  Petrle  v.  Hdier,  8ft  Fed.  Bep^ 
810. 

Where  aoontroot  provides  that  the  sellen  agree 
to  fumkib  end  put  In  operation  "machinery  for  a 
hnndred-banel  mOl."  parol  evldenoe  is  inaflmtsslbie 
to  prove  that  the  sellers  ayreed  to  furnish  machin- 
ery that  would  manufacture  three  deelgnated 
grades  of  flour,with  the  capacity  specified.  Conant 
T.  National  State  Buik  and.)  fli  N.  B.  Bep.  260. 

In  a  ooatraot  for  subscrlptlmi  to  stook.  It  Is  'not 
competent  to  show  by  parol  a  condition  attached 
(Corwith  V.  Culver.  60  111.  SOS;  HcGabe  v.  O'Con- 
nor, SB  Iowa,  184) ;  or  that  the  parties  had  agreed 
that  tiio  railroad  dtould  be  extended  to  anoUier 
point.  Lowv.Btudebaker.8We8t.Bep.8r.llOIndJt7. 

It  cannot  be  admitted  to  show  that  tbe  oontract 
was  really  different  from  that  subscribed.  Stew- 
ards of  Meth.  Ch.v.TOwtt.«Vta. 

8L.B.A. 


Itlsnotodmlssltdeto  extend  a  logging  ooatraot 
as  to  tbne.  Spenoe  t.  Bowen,  41  Xleh.  lA 

Agreemeats  additional  tu  the  wiltinv  cannot  bo 
proved  by  poroL  Bennett  v.  Johnson,  8  Pa.  386. 

Parol  evidence  cannot  vary  tanau  of  eontract. 
Parol  evidence  Is  not  admissible  to  vary  tbe  terms 
of  a  written  contract  (Stevens  v.  Haskell,  70  Me, 
SOSl;  Keller  v.  Webb,  128  Haas.  SOQi;  nor  to  explain  It. 
HcCulloch  V.  Olrard.  4  Wash.  C.  C.  289;  Huntv. 
Rousmanler,  21 U.  8. 8  Wbeac  174  (6 1*,  ed.  688):  ail- 
plns  V.  Consequo,  Pet.  C.  C.  86;  Smallwood  t.  Worth- 
ington,  2  Cranch,  C.  C.  481:  Kemble  v.  LuU,  8  Ho- 
Lean,  Bennett  v.  Hublwrd,  Minor  (Ala.)  270; 
Troy  Iron  ftNall  Factory  v.  Coming,  1  Blatchf.  487; 
Lett  V.  Homer,  6  Blackf.  286:  Lazare  v.  Peytavf n. 
12  Mart.  O.  8.  (La.)  684;  SewaU  v.  Xtoaob,  5  La.  Ann. 
688;  Stratton  v.  Kog^rs,  11  La.  Ann.  880;  Speer  v. 
Wbltfleld.  10  N.  J.  Eq.  107;  Uogers  v.  Colt,  21  N.  J.  L. 
704:  Norton  v.  Woodruff,  2  N.  T.  IfiS:  Carter  v.  Ho- 
Neeley,  I  Ired.  L.  448;  King  v.  Coldlng,  1  McHuU.  L. 
188. 

Oral  testimony  Is  not  received  to  oontrodiot,  en- 
large or  vary  a  written  Instrument,  except  in  oases 
of  fnud,  mistake  or  surprise.  Meads  v.  Lanalngh. 
Hopk.  Oh.  184;  Bunner  v.  Storm,  I  Sandf.  Ch.  862; 
Fitipatrlck  v.  Fitapetrlok,  86  Iowa.  674, 14  Am.Bep. 
642;  Avery  v.  Cbappel,  6  Conn.  215,  16  Am.  Doc  68; 
As  Estate  <a  Garraud,  86  Cel.  840;  Love  v.  Bnohauan, 
40  Miss.  760:  Dunham  v.  AverDI,  40  Conn.  70;  Myres 
V.  Myrcs,  28  How.  Pr.  411;  Bnders  v.  Bnders,  2  Barb. 
868;  Beynolds  v.  Bol>In9on,  82  N.  T.  106.  Proof 
aliunde  whl<di  creates  a  doutit  is  Inadmlestt^  Kurta 
T.  HItmer,  56  lU.  614, 8  Am.  Rep.  688. 

A  party's  admlsBlons  cannot  befwoved  to  vary  a 
written  contract.  FItts  v.  Brown,  80N.  H.  889. 

Nor  can  proof  of  custom  be  received  to  vary  the 
express  stipulations  of  a  contract.  Haas  v.  Hnd- 
mon.  88  Ala.  174:  Spears  T.  Ward,  48  lod.  HI. 

Tbo  plalntitt  cannot  give  evidenoe  of  a  state  of 
facts  at  varianoe  with  the  contract,  unless  the  de- 
fendant has  been  advlsedof  tbe  same.  Adama  v. 
Hleks,  41  Tex.  288. 

Wheretberels  no  Imperfeotfon  ae  onUilgnl^In 
tbe  language  do  evidence  of  extrlnslo  matters  or 
usages  wUl  be  received  to  vary  Its  terms  expressed. 
Qlendale  Wof>len  Go.  t.  Frotootion  Ins.  CO.O. 
Conn.  10. 

Evidence  cannot  be  Introduced  to  eontmdiotor 
vary  a  written  contract  In  North  Carolina,  except 
In  the  oasea  authorized  by  statute.  Terrell  v. 
Walker,  66  N.  G.  244. 

Tbe  rule  excluding  parol  evidence  to  vary  tbe 
terms  of  a  written  oontract  has  been  appHed  to  a 
emtract  to  accept  a  bond  In  Ueu  of  a  <Aeok.  La 
ftiyette  OHinty  Monument  Corp.  v.  Ifaffoon,  8  L. 
a  A.  TU.  78  Wis.  887. 
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stated  repeatedly  in  the  charge  that,  in  the  first 
iDstaoce.  the  written  contract  of  the  parties 
mmt  be  lemided  as  the  -whtHe  of  their  con- 
tract, and  that  it  cannot  be  altered  or  changed 
by  parol  testimony  of  what  occurred  at  the  ex- 
ecutioD  of  the  writing  except  by  proof,  which 
the  learned  judge  thus  defines:  "We  say  to 
yoti,  first,  that  the  written  agreement,  the  law 
says,  is  the  contract  between  the  parties,  and 
that,  when  any  person  seeks  to  change  a  con- 
tract in  writing,  be  must  do  it  by  clear,  precise 
and  indnbitabTe  woof.  And,  hy  that  kind  or 
measore  of  proof,  !■  meant  that  the  source 
from  which  the  testimony  comes  must  be  cred- 
ible; the  statements  of  the  witnesses  must  be 
clear  and  distinct  as  to  what  was  said  and  done, 
and,  altogether,  it  must  be  of  a  character  to 
convince  the  minds  of  the  jury  that  the  part 
claimed  waa  omitted  dther  by  mud,  accident 


An  order  antijeot  to  aooeptanoe.  Srpresa  Pub. 
Co.  T.  AMtna  Pren  (Fa.)     W.  H.  C  US. 

An  unambifTuoue  frelg'bt  contract,  or  bill  of  lad- 
lug  in  tbe  absenoe  of  fraud  or  mistake.  Bfartdn  v. 
UdIod  Pac  fi.  Co.  1  VTj.  Ter.  143:  LouiSTille.  B.  & 
8t  Ln.K.00.  T.  WJlKm.  4  L.  R.  A  2U.  US  Ind.n8: 
Hffl  Syraoine.  B.  ft  N.  7.  K.  Oo.  n  N.  T.  861,  over, 
ruling  8  Hun,  296. 

The  contract  of  a  broker.  Coddington  v.  God* 
dard,iaOnv,48B. 

A  ohuCeT^parlT.  Tbe  Angnstine  Kobbe,  87  Fed. 
Bep-flOS;  Tbe  Serapfs,  88  Fed.  Bep.  TOT. 

A  oonveynnce.  Miller  v.  Bdgerton,  8B  Kan.  85; 
Wood  V.  Moriarty,  4  New  Eng.  Bep.  289,  15  B.  I. 
SU;  Hen  r.  Cbener,  SB  Ala.  2SL 

A  contraot  of  empb^ment.  Mann  v.  Independ- 
ent BAoOI  DM.  68  Iowa,  180;  Smith  v.  Horolban,  44 
Cat.  88. 

Ad  agreement  that  exeoutor  shall  share  commls- 
ohHUL  GonrowT.  Ooarov<i>a.)2tW.  N.aa89. 

An  fnaunmoe  poUoj,  that  no  enlargement  can  tie 
made  wHboutoonBent  of  tlie  Inaurer.  Ftast^De- 
trolt  L.  ft  W.  W.  Works  v.  HiUeira  Sc  M.  MuL  Ins. Go. 
871Cinn.30a 

Atewe.  HartlnT.Berena.07Fa.4S8L 

nietenorttf  lettaxs  Importing autboritr to aet as 
agent.  XoFarland  v.  Boafani  ft  L.  B.  Corp.  115 
Mass.  88. 

A  written  otter  to  sell  lands.  Atlee  v.  Bartholo- 
mew, 09  Wis.  48. 

A  sale  br  one  partner  of  his  Intenet  to  another. 
WJggln  V.  Goodwin,  0  Me.  389. 

The  obligation  of  one  describing  himself  as  prin- 
cipal. MoMIUan  T.  FarkeU.  U  Ho.  886. 

A  promissory  note.  Boberta  v.  Snow  (Meb.)  48 
K.  W.  Bep.  241:  Baler  v.  Bvanr.  60  Ga.  U7. 

Tbeoontnotof  iDdonement  (Barnard  v.GasUn 
23  Minn.  198;  Third  Nat.  Bank  t.  Clark,  23  Hlnn.  283 
Bauer  v.  Patterson,  84  Pa.  274);  or  the  contract  cre- 
ated br  a  promlflsory  note.  Wight  v.  Sompter,  127 
I1L187. 

A  ratting  omtract  HeOktnav.  NewberTr,101  M. 

C.17. 

A  sealed  contract  unless  tenolnated.  Ijiudi  v. 
HoBeth,  7  How.  Pr.  118. 

A  towing  oontroot.  Hilton  v.  Hudson  Biver 
Steamboat  Co.  4  Lana.76. 

A  warehouse  receipt.  Leonard  v.  Dunton,  51  Dl. 
lie. 

A  whaling  vosmge  contract.  Stocum  v.  Swift,  £ 
Low,  212. 

Parol  evidenct.  not  adminible  to  vary  Ugai  effect  of 
eontraet. 

A  written  contract  cannot  be  varied  by  parol  evi- 
Haaoe  of  what  one  of  the  parties  understood  It  to 
mean.  A  party  must  read  a  contraot  which  be 
«Ii.R.A. 


or  mistake  of  the  parties,  or,  if  not  Bo  kept  out 
of  tbe  contract,  that  tbe  party  who  complains 
of  the  omission  was  induced  to  sign  the  con- 
tract by  tbe  statement  or  the  contemporaneous 
agreement  made  at  the  time  tbe  contract  was 
signed.  We  are  not  to  look  for  testimony 
tl^t  is  beyond  all  doubt,  aa  that  would  be  re- 
qniring  a  measure  of  proof  that  the  law  does 
not  require." 

There  was  more  of  the  same  kind  of  direc- 
tion, and  it  was  accompanied  by  a  very  lucid 
and  perfectly  impartial  presentanent  of  the  tes- 
timony on  both  sides,  and  concludes  by  a  repe- 
tition of  the  caution  that  the  jury  must  be  con- 
vinced that  the  witnesses  stated  what  actually 
did  occur  at  ttie  time  of  the  execution  of  tbe 
contract,  that  they  were  not  mistaken  in  their 
testimony,  and  that  the  essential  part  of  the 
contract  thus  omitted  was  tbe  inducing  cause 


signs,  or,  U  unable  to  do  so,  must  use  diligence  In 
endeavoring  to  have  It  read  to  him;  and  he  is 
bound  to  know  the  legal  effect  of  an  instrument 
which  he  executes.  Keller  v.  Orr,  4  West.  Bep.  TUT, 
106  Ind.  406. 

Tbe  rule  applied  to  what  bis  "understanding" 
was  at  the  time  he  executed  the  agreement  (McCor- 
mlck  V.  Huse,  66  IlL  816);  as  that  tt  was  understood 
that  another  was  to  be  Interested  with  him.  Cham- 
bers V.  Brown,  09  Iowa.  218. 

A  writing  creating  or  extinguishing  a  right  can- 
not be  controlled  by  parol  tesUmonr-  Gwdon  v. 
Gordon.  1  Met  (B^y.)  286. 

The  legal  .effect  of  a  deed  cannot  be  varied  by 
showing  that  a  portion  of  land  conveyed  had  been 
reserved  by  a  oontempotaneous  parol  agreement. 
Campe  V.  Benandloe,  84  Mtos.  441. 

Evidence  which  would  change  the  l^al  effect  of 
a  note  Is  not  admissible  (Hasoa  v.  Mason,  72  Iowa, 
457);  or  of  a  blank  Indorsement.  Farr  v.  Bfokn',  46 
Ohio  St  886. 

Inasmuch  as  the  Arkansas  statute  prescribes  tbe 
legal  effect  of  a  promissory  note  payable  In  "doU 
hira,"  and  makes  a  debt  due  to  a  county  payable  In 
county  warrants,  parol  evidence  Is  Incompetent  to 
prove  an  agreement  that  a  note  due  to  a  county 
shall  be  paid  In  lawful  money.  Richie  v.  Fraser, 

50  Ark.  sea 

A  question  to  a  wltneea  as  to  his  understanding 
when  he  signed  a  note  Is  not  admissible.  Foedlck 
V.  Vanarsdale  tUtah.)  41 K.  W.  Bep.  SBL 

Evldenoe  to  attaoh  a  parol  condition  to  the  giant 
repugnant  to  Its  legal  effect,  cannot  be  received 
without  first  proving  fraud.  Beers  v.  Beers,  88 
Hlflh.42. 

In  the  entire  absenoe  of  any  ground  laid  1^ 
fraud,  aeddont  or  mistake  In  the  making  of  either 
of  two  agreements  which  are  claimed  to  relate  In 
fact  to  the  same  transaction,  parol  evldenoe  Is  not 
admissible  at  all  to  affect  their  legal  construction. 
Hennwshots  v.  Gallaghn,  124  Fa.  1, 28  W.  N.  C.  280; 

Parol  evldenoe  of  what  the  parties  understood, 
and  as  to  what  they  would  do  In  pursuance  of  the 
agreement,  is  not  admissible  where  the  agreement 
shows  the  true  construotlmi.  Miller  v.  Butterfleld, 
79  OaL  88;  Bryan  v.  Idaho  Quarti  Hln.  Co.  78  Cai. 
240. 

The  rule  excluding  parol  evidence  where  the  con- 
tract Is  not  ambiguous  applied  to  a  condition  not 
stated  in  the  writing  (Marqulav.  Lauretson,  78  Iowa, 
28);  to  an  understanding  that  the  contract  shall 
not  be  operative  according  to  Its  terms  (HcCor- 
mlck  Harvestiog-Machine  Co.  v.  Wilson,  89  Hlnn. 
467);  to  show  that  tbe  assignment  of  a  bond  and 
mortgage  was  made  on  a  condition  (Yan  Brunt 
V.  Day,  17  Hun,|166K  or  that  a  written  Instrument 
transferring  personal  property,  to  be  retrans- 
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thai  led  the  plaintiff  to  aign  the  writleo  con- 
tract. 

It  Is  not  necessary  to  review  the  numerous 
cases  in  which  this  subject  has  been  discussed 
and  the  foregoiog  principles  annouuced.  They 
are  well  illustrat^l  to  the  cases  of  Walker  v. 
France,  112  Pa.  308,  2  Cent.  Rep.  781.  and 
TKtfnuu  T.  Look,  114  Fft.  85.  5  Cent  Sep.  190. 
In  the  latter  case  we  said:  "Paxo\  evidence  Is 
admissible  to  establish  a  contemporaaeoos  oral 
agreement  which  induced  the  execution  of  a 
written  contract,  though  it  may  vary,  change 
or  reform  the  instrument.  It  has  been  often 
said  tfaat  such  oral  agreement  must  be  shown 
by  evidence  that  is  clear,  precise  and  iodnbita- 
bie:  that  is,  it  shall  be  found  that  the  witnesses 
are  credible,  that  they  distinctly  remembet  the 
facts  to  which  they  testify,  that  they  narrate 
the  details  exactly,  and  that  tbeir  statements 


are  true.  Absolute  cert^ty  is  out  of  the 
question." 

The  law  having  been  defined  by  the  learned 
court  below  with  entire  accuracy,  the  only  re- 
maining question  is.  whether  there  was  evidence 
in  the  case  of  a  character  proper  to  be  submitted 
to  a  jury  for  their  action.  The  evidence  oon- 
dstedat  the  written  contract  andtheteaUmony 
of  one  witness,  D.  L.  Ferguson,  on  the  one  side, 
and  the  testimony  of  two  witnesses,  T.  L.  Raf- 
fer^  and  £.  W.  Hepburn,  on  the  other.  The 
written  contract  contains  no  reference  to  the 
verbal  stipulation  which,  it  is  alleged  by  the 
plaiatiS,  formed  part  of  the  real  contract  of  the 
parties,  and  induced  the  plaintiff  to  sign  it. 
Raffer^  had  made  an  agreement  with  Hepburn 
and  Hoover  for  the  sale  of  a  quantity  of  white 
jnne  timber  on  a  designated  tract  of  ninety 
acres.   The  contract  in  question  here  was,  in 


ferred  on  repajnuent  wtthln  a  specified  time,  was 
an  absolute  sale  (Prootor  t.  Cole,  66  Ind,  S7S>;  to 
dlsoharge  an  agent  from  liability  on  a  contract 
nude  in  bis  own  name  (Bryao  v.  Brazil,  fiS  Iow&. 
BGOr;  or  to  limit  tbe  effect  of  a  written  release 
(Drake  v.  Btarks,  4A  Cona.  96;;  or  to  reader  certain 
one's  subecrlptlOD  of  **twenty  acres  of  land,"  Go  the 
boUdlogof  aohuToh.  Palmer  v.Albee,  SO  Iowa,  429 

Intention  cannot  he  proved  by  parol. 

An  Intended  contract  not  made  cannot  be  set  up 
In  place  of  tbe  one  made.  Sanford  v.  Howard.  28 
Ala.  684. 

Parol  evld«M»li  not  adrntaaible  to  atfeot  a  writ- 
ten oontraot  In  wlilcli  tite  partlea  have  plainly  ex- 
prcBBod  ttaelr  Intention.  Ames  v.  Brooks,  8  New 
Eng.  Rep.  4S(,  148  Mass.  344. 

ItiseoTortoadmlt  oral  testimony  <tf  tbe  Inten- 
tion, with  wtiloha  writhig  is  ezeouted.  Morris  v. 
Bobtnscm,  80  Ala.  SBl;  Wataon  v.  Wataon,  M  tJ.  a 
£20. 

A  oontraot  made  In  the  name  of  the  principal, 
and  signed  in  his  name  1^  another  as  his  agent,  can- 
not be  shown  by  parol  to  have  been  signed  by 
tbe  agent  with  the  Intention  to  Mod  himself.  Hef- 
fron  V.  Pollard  (Tez.)  11 8.  W.  Rep.  16fi. 

It  Is  inadmissible  to  Show  that  a  written  oontraot 
wtth  aoertaln  person  who  is  named  a8"ageot*' 
was  intended  to  bea  oontraot  with  his  wife,  for 
whom  he  was  aoQng  as  agent,  and  not  with  Um 
penonally.  Reab  v.  Pool.  80  S.  C.  140. 

Parol  evidence  aa  to  what  was  Intended  by  a  bill 
of  sale,  or  what  was  included  in  it,  is  inadmiSBlble  to 
oontradlDt  or  add  to  tbe  writing.  Sofarueder 
Schmidt,  74  Cal.4B». 

Or  that  the  parties  Intended  a  sale  at  the  market 
price  at  the  time  payment  should  be  demanded. 
Harks  v.  Cass  County  UUl  ft  Elevator  Co.  48  Iowa, 
146. 

Or  to  show  ttut  the  partlea  faitended  their  IMer- 
ests  should  be  different  from  those  in  tbe  partner, 
ship  articles.  Taft  v.  Sobwamb,  SO  HL  288. 

Or  to  prove  that  an  ordinary  note  by  a  husband 
and  wUe  was  intended  to  be  a  dbaxt^  upon  her 
separate  estate.  BagBdai6v.ao8Mtt,SLea  (Tenn.) 

US. 

To  show  that  corporate  officers  who  are  bound  as 
maken  did  not  intend  to  make  themselves  person- 
ally llabte.  MoCandleMv.  Belle  Plalne  Canning  Co. 
aowa)4L.R.A.8B6. 

Parol  evidence  is  not  admissible  to  show  that  a 
reservation  plainly  expressed  In  a  deed  was  not 
Intended.  Lear  v.  Durgln,  e  Nhw  Bog.  Rep.  806,  64 
N.H.a8. 

Or  an  intention  to  postpone  the  operation  of  a 
deed.  Omaha  ft  G.  Smelting  ft  Bef .  Oow  v.  Tabcv, 
aPaa.Rep.9». 
«  L.  R.  A. 


Or  to  show  tbat  a  deed  delivered  to  a  grantee  was 
Intended  to  operate  as  an  escrow  and  not  as  a  deed. 
Hargrave  v.  Melbourne,  86  Ala.  270. 

Or  to  show  that  a  chattel  mortgage  was  Intend- 
ed to  embrace  property  not  spedflcally  Ineladed 
therein.   Van  Bverav.  Da  via,  51  Iowa,  637. 

Intention  cannot  be  proved  except  In  cases  of 
ambiguity.  McClelland  v.  Jamea,  88  Iowa,  B71. 

Parol  evidence  iaadmtnfMe  to  e«iAK»  a  wrCNng. 

Parol  evidence  Is  admissible,  not  to  contradict  or 
vary,  but  simply  to  explain,  a  written  Instrument. 
Willis  V.  Peniald,  88  N.  J.  L.  206;  Epperson  v. 
Toung,  8  Tax.  188;  Gnlllory*s  8uooessl<m,  28  La. 
Ann.  408;  Ham  man  v.  Kelgwln,  88  Tex.  84;  Orera  v. 
Bi.tson,  71  Wis.  54; Cooper  V.  Berry.ZlGa.  626;Qalg- 
ley  V.  Do  Haas,  88  Pa.  282. 

When  tbe  par^  Is  allowed  to  produce  evldenoe 
aliunde  to  aid  In  determining  the  meaning  of  an 
agreement  snsoeptlble  of  different  oonstruotlons, 
tbe  other  party  Is  entitled  to  a  like  prlvflege.  Mc 
Phee  V.  Toung  (Colo.)  2  Denver  Leg.  Newa,  £88,  SI 
Pac  Bep.  1014. 

It  Is  admissible  only  when  the  terms  are  amUgu- 
OUB  and  the  intention  of  the  parties  not  clear.  Lea- 
sing V.  GrlmJand  (Tez.)  11 B.  W.  Rep,  1006. 

Courts  wlU  then  endeavor  to  determine  the  In- 
tention of  the  parties.  Benjamin's  Suooeaslon,  88 
La.  Ann.  814:  Kooh  v.  Dnnkel,  80  Pa.  884. 

Pared  evldenoe  Is  admlsslbto  to  explain  a  doubt 
arising  on  the  face  of  a  negotiable  instrument  (Au- 
zerato  v.  Naglee,  74  CsL  60).  as  to  the  party  bound  or 
the  charaoter  In  which  ttw  signer  acted.  In  an  ac- 
tlon  between  the  original  parties  thereto.  Martin 
v.Smlth.a8HlsB.l. 

A  party  may  show  what  was  Its  date  (Penderson 
V.  Owen,  64  Me.  812),  explain  and  make  certain  Its 
indeflnlte  stipulations,  and  asoertaln  on  what  oon- 
sldeiatlon,  if  any.  It  was  baaed.  Perry  v.  Bmlth.'M 
Tex.  277. 

Parol  evldenoe  Is  admissible  to  apply  any  amUv- 
uouB  words  in  an  lostrument  to  the  proper  subject 
matter.  Howlett  v.  Hewlett,  b6  Barb.  497. 

It  is  admissible  to  show  a  doubt  as  to  the  subject 
taatterof  adeed.  Doe  v.  Jaokaon,  1  Smedes  ft  K. 
m. 

So  It  is  admissible  to  make  a  description  certain 
tSteadman  v.  l^lor,  77  N.  C.  184),  by  evldenoe  of 
construotlon  given  to  the  deed  1^  the  subsequent 
acta  of  the  portlee  (Lovejoy  v.  Lovett,  124  Ibss. 
270);  or  to  show  for  whose  Iwneflt  the  contract  was 
made  (Lancey  v,  Pbisnlx  F.  Ins.  Co.  K  Me.  568); 
or  to  explain  that  a  park's  name  on  a  negotiable 
Instrument  was  not  Intended  as  an  Indoxsemeat. 
Cole  V.  Smltii,  28  La.  Ann.  SO, 

Boeztrlnaio  evldenoe  may  be  received  to  ascer- 
tain the  meaning  and  mtent  of  the  partlea  in  an  In- 
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gubstance,  a  release  RaSerty  to  Hepburn  and 
Hoover  of  their  obligation  under  ttie  original 
written  agreement  by  him  with  tbem,  and  a 
traDsfer  ot  the  same  to  D.h.  Ferguson.  There 
was  an  added  modification  of  the  ori&;lnal  agree- 
ment cbaoging  the  price  to  be  paid  tor  the  logs 
which  were  to  be  cut.  There  was  no  stipu- 
lation for  security  to  Itaflerty,  the  Tendor,  in 
the  original  contract,  and  there  was  none  in  the 
written  agreement  with  D.  L.  FeisnaoD.  But 
the  plaintifl,  Rafferty,  alleges  that  he  vas  not 
willing  to  make  the  transfer  to  Fei^foson  un- 
leaa  be  had  Becnrity  for  the  payment  of  the 
purchase  money,  and  whether  there  was  en 
agreement  for  such  security,  made  verbally, 
but  omitted  from  the  writing,  was  the  question 
in  controversy.  The  oral  testimony  on  tbat 
subject  was  delivered  by  Rafferty  and  Hep- 
bum  for  the  ^atiif ,  and  by  D.  L.  Vecgaaan 
for  the  defeDOant 


Rafferty,  being  examined,  testified,  inter 
alia,  as  follows: 

Q.  Now  what  did  Hepbnm  and  Hoover  do 
with  this  timber  after  the  sale  of  it  by  yoa  to 

them? 

A.  They  came  to  me  and  wanted  to  sell  it  to 
D.  L.  Ferguson — they  wanted  to  know  if  I 
would  release  tbem  and  take  D.  L.  Ferguson. 
I  told  them  I  did  not  care  if  I  would  be  secured 
on  the  logs.  80  we  went  and  wrote  the  article 
out. 

Q.  Where  was  this  conversation  f 

A.  My  recollection  Is  that  It  was  made  at 
'Ras  Hepburn's  house. 

Q.  Who  was  there  at  the  time? 

A.  Bill  Hoover,  'Ras  Hepburn,  FerguBon 
and  I. 

Q.  What  did  you  do  when  you  met  there? 
A.  He  wrote  out  the  article. 
Q,  Who  wrote  it? 


8uraDoe  policy.  Weed  v.  tMaSau  L.  F.  Ins.  Co. 
as  N.  T.  S.  B.  4U. 

It  Is  not  necesary  to  the  validity  of  a  policy  that 
the  name  of  the  asaured  ebould  appear  In  the  con- 
tract, but  he  maybe  described  in  other  ways  than  by 
nam^  and  If  the  deeorlptlon  Is  imperfect  orambUr- 
QOoa,  extrinsic  evidence  may  be  received  to  ascer- 
tain the  meanlDff  and  intent  of  the  parties  in  its 
use.  Weed  t.  London  ft  L,  F,  Ins.  Co.  26  N.  T.  8. 
B.114. 

Where  an  Ineuraooe  company  became  oonsolldat- 
ed  wltb  another,  It  mlirht  be  Shown  by  extrinsic 
evidence  that  the  fruataoty  was  to  Indemnify  the 
latter  company  against  liability  for  the  former, 
^dgea  V.  Bowen,  88  HL  Ul. 

It  Is  adrntsritdeto  prove  that  the  insurers,  before 
IsButng  the  policy,  had  for  a  lonir  time  Insured  tiie 
steucture  for  the  iMneflt  of  Its  prior  tenants  for  the 
same  purposes.  Mayor  etc  of  New  York  v.  Ex- 
change Fixe  loa.  Co.  8  Abb.  (S.  T.)  App.  Deo.  ML 

Bxtrinalo  evidence  which  goes  beyond  the  pur- 
pose of  aiding  In  the  Interpretation  of  a  written  In- 
suranoe  policy  Is  Inadmissible.  Landera  v.  Cooper 
IN.  T.)  fi  L.  B.  A.  «88  and  not«. 

A  policy  of  life  fnauranoe  Is  not  more  open  to 
variation  bgr  paiolevldenDetlian  any  other  written 
Instmnuot.  Bnssdl  r.  Buasdl,  H  Ala.  500. 

Parol  tstSmot  to  exptatn  ftitentlOTi  <^  parties  to 
eontraet. 

Parol  evidenoe  Is  admlatfUe  to  explain  the  trae 
Intent  and  meaning  where  It  cannot  t>e  ascertained 
from  the  Instrument  Ite^.  Suffem  v.  Butler,  St 
N.J.Bq.410;  DeWolf  v.  CrandaU,  1  SwCMiy.  068; 
Fisher  T.Delbert,M  Fa.  400:  OolT  v.  Pope.  88  N.  a 
UB. 

The  rale  does  not  forbid  InQUtry  Into  tiie  ot^ect 
f>f  the  parties  in  executing  IL  Brick  v.  Brtek,  SB  U. 

llie  whole  written  oontnot  la  to  bo  considered  in 
aaeertalnlng  Its  true  intenL  Case  v.  Dexter,  9  Cent. 
Bep.  S0. 108  N.  T.  648. 

The  testimony  must  be  dear  and  convincing  to. 
overcome  the  presumption  tbat  the  ocmtract  cor- 
reotly  expressed  the  Intent  ItekwlnlEtf  v.BLPanl 
F.  Inn.  Co.  post. 

Parol  evidenoe  oonnecting  the  contract  with  Its 
■abject  matter  Is  admlslble  to  show  the  intent  of 
the  patties.  Hannah  v.  Shirley,  7  Or.  lUS. 

VlBOta  to  which  the  words  employed  point  may  t>e 
l^oved  as  a  key  to  the  meaning  of  tbe  writing. 
Btehards  v.  SchJegelmlch.  «S  N.  C.  ISO. 

The  rule  admitting  parol  evidenoe  to  asoertain 
the  intent  of  the  parties  to  an  ambiguous  convey- 
ance, applied  to  a  description  in  a  deed.  Cheater 
Kmery  Co.  v.  Lucas,  112  Mass.  iSi. 

6L.aA. 


It  Is  admissible  to  prove  that  a  depd  was  Intended 
at  the  time  of  its  execution  as  a  conveyance. 
Beeves  V.  Bass,  S9Tex.  018. 

And  upon  the  issue  whether  a  ooaveyanoe  to  a 
partner  was  absolute  or  for  the  use  of  the  partners. 
Black's  App.  8»  Pa.  an. 

So  It  Is  admissible  to  show  whether  tbe  assign- 
ment ot  a  mortgage  was  abaohite  or  not.  Bill  v. 
Goodrich,  80  Mich.  480. 

Or  that  money  was  aataaUy  ooUaoted  for  the 
benefit  of  the  asslgnorB  of  a  mortgage.  BUer's 
App.  80  Uloh.  474. 

Or  to  show  that  an  Instrument  was  Intended  as  a 
security;  but  ioadmiaaible  at  law,  if  the  Instrument 
la  bee  from  ambtgulty.  Anthony  v.  Atkinson,  t 
Sweeny,  as. 

It  la  admissible  to  show  tbe  Intent  of  the  parties 
to  an  tostrument  purporting  to  be  a  deCeasanoe. 
Walker  v.  McDonald.  48  Tex.  468. 

la  ease  of  an  inatrument  not  under  seal.  Itis  com* 
pet«it  to  show  by  parol  that,  notwithstanding  Its 
delivery.  It  was  intended  to  become  operative  as  a 
contract  only  upon  tbe  happening  of  a  future  con- 
tingent event,— sQcb  as,  that  it  should  be  first  exe- 
oated  by  some  other  pwson.  McKdianta  Exchange 
Bank  v.  Luokow,  87  Hbin.  54S. 

Or  to  diow  that  paper  on  Its  face  payable  gen- 
erally was  Intended  to  be  payable  at  a  chartered 
bank.  McLaren  v.  Marine  Bank.  1B»  Ga.  181. 

Or  to  show  that  tbe  parties  to  a  written  contract 
for  the  oumufaoture  and  delivery  ot  "bom  obalns," 
Intended. thereby  chains  made  of  hoof  and  horn. 
Swett  V.  Shumway,  lOS  Mass.  866. 

Or  to  exphdtt  that  a  thh^  party,  who  Indorsed  a 
note  before  delivery  to  the  payee,  Intended  to  as* 
same  the  liability  merely  of  a  Indoner.  and  not 
that  of  guarantor.  DeWltt  County  Nat.  Bank  v. 
Nixon,  128  lU.  616. 

Wh«re  a  note  was  given  for  a  sum  certain,  se- 
cured by  mortgage,  parol  evidenoe  Is  admissible  to 
show  what  the  agreement  was  and  irtiat  the  mort- 
gage was  Intended  to  secure.  MoAteer  v.  MoAteer 
(S.C.}eS.B.&ep.  008, 

Whether  money  was  loaned  by  one  as  principal 
or  as  a  broker,  evldeDOe  Is  admissible  to  show  tbat 
receipts  therefor,  which  were  prepared  by  him  In 
the  name  of  another,  were  not  intended  to  Indicate 
any  change  In  the  business.  OomptoirD'BBOompto 
de  Paris  v.  Dresbach,  78  Cal.  16. 

Parol  evidenoe  that  a  writing  on  a  draft,  which 
constitutes  a  valid  aoceptanoe,waB  intended  tor  tbat 
purpose,  is  not  Inconsistent  with  the  writing  ItaeU. 
CSort^you  v.  Mfcben,  a  Neb.  087. 

InadmiaUAe  to  exjAaln  a  patent  amblgutty. 
Parol  evidenoe  Is  inaflmiaslble  to  explain  a  patent 
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A,  D.  li,  Ferguson  wrote  Hbimself.  It  was 
written  on  the  bottom  of  the  old  article. 

Q.  You  have  testified  that  when  Hepburn 
spoke  to  you  about  making  this  change  you 
stated  that  you  would  if  you  had  security? 

A.  Yes.  sir. 

Q.  Who  was  present  then  at  Hepburn's  house 
at  that  time? 

A.  'Baa  Hepbuni,  Hoow  and  Fergu- 
son. 

Q.  State  what  was  said  tiiere  about  the  trans- 
fer of  this  agreement? 

A.  Why,  I  told  them  that  I  would  let  them 
have  the  logs  if  they  would  give  me  securi^; 
he  said  be  would  let  me  have  the  logs  as  se- 
curity. 

Q.  Did  you  then  proceed  to  make  a  written 
contract? 
A.  Yes,  sir. 


Q.  After  he  drew  it  did  you  dgn  it? 
A.  Yes,  sir. 

Q.  Was  there  anything  said  then? 

A.  I  asked  him  where  the  written  security 
was,  and  he  said  the  logs  was  securi^ — that 
Hepburn  and  Hoover  was  witnesses.  I  asked 
him  to  pat  it  in  the  article,  but  Ferguson  said 
witnesses  was  as  good  ai^  it  was  in  the  article. 
(Bepetitton  of  part  of  answer).  A.  Yes,  air, 
of  course  I  did  nt^  know  ft  then;  that  Is 
what  he  told  me.  that  the  witneflaes  was  just  as 
good  as  the  article. 

By  the  Court;  What  waa  the  reason  that  you 
signed  this  agreement? 

A,  Why  am  I  sdgo  it?  Because  they  wanted 
the  looslDg  of  it,  and  I  thought  if  I  would 
give  him  (Fe^uson)  the  agreement  and  have 
the  Io«i  for  security  it  would  be  all  right. 

Q.  When  you  found  that  this  security  that 


amblrultr.  HoNair  v.  Toler,  6  HInn.  486;  Wlleon 
T.  Home,  vr  Hiss. 47^  iMsarv.  Union  Baok,5SHil. 
78. 

While  alatent  ambigult;  ma^  be  explained  hy  ex- 
trlDSlo  parol  evidence.  Horubeck  v.  American 
Bible  Soc.  2  SaDdf.  Ch.  130:  MoAllsterT.  Butterfleld. 
at  Ind.  26;  Jackson  v.  Payne,  S  MeL  (K7.)  fiffiT:  Worth- 
Ington  T.  Hylrer.  4  Mass.  198. 

A  patent  amblirulty  In  the  terms  of  the  will  cannot 
bo  explained  by  extrinsic  evidence  dehors  the  will. 
Ofimes  v.  Harmon,  86  Ind.  SW,  9  Am.  Rep.  608. 

A  will  haviar  no  ambiguity  on  Its  face  oaunot  be 
explained  by  parol  evldenoe.  Clark  Clark,  2 
Lea  (Tenn.)  723;  Hiusey  v.  Curtis,  B  New  Kag.  Bep. 
646,  ao  Vt  871. 

A  referee  cannot  be  allowed  to  explain  orally  hie 
statement  of  an  aooonnt  which  sufflciontly  shows, 
for  itself,  what  is  proposed  to  be  shown.  GuUey 
Copeland,  m  N.  C.  328. 

An  ambiguity  arising  from  phraseology  cannot 
be  explained  by  parol.  Klohmond  T.  St  Hfg.  Co.  t. 
Farquar,  8  Dlackf .  89. 

There  can  be  no  resort  to  parol  evidence  to  asoer- 
taln  the  moaning  of  the  partiea  to  an  onambignoua 
oontraot.  Hunt  v.  Or^.  76  Iowa.  888;  HorrlU  v. 
BoUnson.  71  He.  H;  Davis  v.  Utiertr  ft  C.  O.  R  Co. 
84  Ind.  86;  Brady  v.  Bead,  84  N.  T.  681;  FIndley  v. 
Armstrong,  28  W.  Ya.  118. 

Where  there  Is  no  ambiguity  requiring  explana- 
tion In  the  language  of  a  written  contract,  and  tiie 
latent  Is  plain  and  complete,  no  evidence  will  be 
admitted  to  trivo  any  other  construction  to  It  than 
that  which  Is  so  plainly  expressed.  Weinberger 
V.  X«cbants  Mnt.  Ins.  Co.  (La.)  6  80.  Bep.  788; 
Ivlson  V.  Indianapolis  Sohool  Conm.  80  VeA.  Bep. 
785:  PleKwv.IldweU,81Ala.m 

Parol  evidence  admimOiU  to  erploto  latent  ambiaui- 
tie*  in  termB  nf  contraeL 

Latent  amt>ignltles  may  be  explained  by  parol 
evidenoe.  Paysant  v.  Ware,  1  Ala.  laO,  Piper  v. 
True.  86  Cal.  80S:  HotohUaa  v.  Barnes,  84  Conn.  27; 
Bowen  v.  Slaughter,  24  Oa.  838;  Crawford  v.  Brady, 
86€la.l8(;  Wllllamsv.Waters,a8  Oa.  464;  Doylev. 
Atomet,  18  Ia.  Ann.  818;  Patrick  v.  Grant,  14  He. 
288;  Shuetae  v.  Bailey,  40  Ho.  80;  Hall  v.  Davis.  86  N. 
H.  68^  Hartwell  v.  Camman.  10  N.  J.  Eq.  128;  Mas- 
ters V.  Freeman.  IT  Ohio  St.  SO;  Bank  of  U.  8.  v. 
Dwin,  81 U.  B.  6  Pet.  51  <8  L.  ed.  8U);  P^h  v.  Dick- 
son, 1  Mason,  S. 

But  a  patent  ambiguity  Is  not  remediable  by 
parol  evidence.  Norrta  v.  Hunt,  51Tex.  609;  Camp- 
V.  Johnson.  44  Ho.  247;  Jobosoo  v.  Ballew,  2 
Port.  (Ala.)  2V;  Pan  ton  v.  Ttofft,  22  111.  866;  HIthoO  v. 
Byrne,  20  La.  Ann.  988;  Morris  v.  Bdwards,  1  Ohio, 
188;  Betts  v.  DemumtnuDe,  1  Oooke  (Tenn.)  88: 
Bovyer  v.  Martin,  S  Band.  m. 
" .  R.  A. 


Where  ambiguity  oooura  It  is  admlselble  to  afford 
an  ezplanatloD  thereof  (Washington  Ins.  Go.  v.  St. 
Mary's  Seminary,  62  Ho.  480:  Bradstreet  v.  Rioh.  72 
He.  288;  Knick  v.  Knlok,  76  Ta.  1^  Nashville  L.  Iv. 
Co.  V.  Hathews.  8  Lea,  499;  Fabbrl  v.  Phoenix  Ins. 
Co.  66  N.  T.  129);  as  where  words  or  figures  are  un- 
intelligible. Walrath  V.  Whittekind,  26  Kan.  482. 

Where  the  language  is  doubtful,  parol  evidenoe 
Is  admiaslble  to  aid  In  Its  construction.  Jfiittbews 
V.  WeMborough.  184  Mass.  666. 

Where  tbe  note  was  upon  Its  face  ambiguous  It 
was  competent  for  either  party  to  show,  by  rele- 
vant, extzaneous  proof,  on  what  aooount  It  waa 
given.  Halle  v.  Peiroe,  88  Hd.  827. 

Ambiguities  In  a  writing  may  be  explained,  va- 
ried, added  to  or  contradicted,  by  parol,  when  It 
is  shown  that  but  for  the  oral  stlpulattoos  the 
writing  would  not  have  been  executed.  Oaley  v. 
Philadelphia  ft  C.  C.  B.  Co.  80  Pa.  888. 

Rule  aiviled  to  a  oertlflcate  of  deposit.  In  the 
same  manner  as  in  the  case  of  a  receipt.  Long  v. 
Straus,  4  West.  Rep.  288, 107  Ind.  94. 

To  entries  in  book  accounts  In  order  to  make 
them  precise  and  certain.  Rogers  v.  State,  M 
Tex.  App.  404. 

To  the  grant  of  a  right  of  way,  to  show  the  agree- 
ment. indlanapoUs  ft  V.  B.  Co.  r.  Beyntrids,  US 
Ind.  866. 

To  tbe  purchase  of  a  mill  seat,  to  show  what  land 

was  excluded  or  Included.  Towner  v.  Thompson 
(Ga.)  9  S.  B.  Bop.  672. 

To  a  partnec^ip  agreement  to  explain  the  nature 
of  the  business  and  indemnity  of  the  property  re- 
ferred to.  Greenwood  v.  Marvhi,  111  H.  T.  4S8, 18 
N.  Y.  B.  R  612. 

To  a  sale  of  land  as  to  improvements,  location  and 
value.   UcLeroy  v.  Duckworth,  18  La.  Ann.  410. 

The  ambiguity  In  a  subnilssion  to  arbitration  Is 
explalnaUe  by  parol.  Blley  v.  Hloka  (Ga.)  7  a  B. 
Bep.  178. 

But  an  award  In  writing  Is  not  open  to  modifica- 
tion as  to  what  was  the  "  understanding  of  tbe  ar- 
bitrators." SooU  V.Green.  80  N.C.  278. 

In  a  will  panri  evidenoe  Is  not  admissible,  exo^it 
to  explain  a  latent  ambiguity  arising  dehors  the 
will,  or  to  rebut  a  resultfog  trust.  OUilam  v. 
Drown,  48  Hiss.  668;  Hagee  v.  McNeil,  41  Hiss.  28; 
Ordway  V.  Dow,  66  N.  H.  17;  Love  v.  Buohaoan,  40 
Miss.  788;  Doe  t.  Boo,  1  Wend.  647;  Brainerd  v.  Oow- 
drey,lSOonn.  L 

Parol  evidence  U  odmtasfUe  to  shoio  the  meaning  <if 
VDordaand  p/iroses. 
Where  there  is  a  doubt  as  to  what  a  word,  letter 
or  figure  means,  extrinsic  'evidence  does  not  In- 
fringe upon  the  general  rule  that  parol  evidenoe  Is 
notadmtasibletooliange  or  ex|daln  awrttten  In- 
strument. Arthur  T.Boberta,  80  Barb.  SBOl 
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you  spoke  of  was  not  Id  the  coDtiBCt,  why  did 

you  sigD  it? 

A.  He  said  the  logs  would  be  good  for  secur- 
i^;  be  told  me  he  would  give  me  security  and 
I  Buned  it.  I  asked  him  what  the  security  was, 
aoa  he  said  the  logs  was  security;  he  told  me 
that  before,  and  then  afterwards  that  the  logs 
were  security. 

Under  this  testimony  it  can  hardly  be  said 
there  was  any  fraud,  accident  or  mistake,  ex- 
cept mistake  of  law,  in  omitting  the  verbal 
agreement  for  aecnri^  from  the  written  con- 
tract. 

It  was  omitted  in  fact,  and  the  plaintiff  knew 
h,  and  assented  to  the  verbal  agreement  for  se- 
curity. But  it  seems  quite  certain  that  Raf- 
ferty  was  induced  to  sign  tbe  written  contract 
by  means  of  the  verbal  Agreement,  and  there  is 
at  least  ample  testimony  to  justify  tbe  jury  in 


.  RUTBRtT.  4& 

finding  that  such  was  the  fact.  It  ts  still  neces- 
sary, however,  to  recur  to  the  other  evidence 
In  order  to  determine  whether,  upon  the  whole, 
It  confonna  to  tbe  legal  requirements  in  such 
cases. 

E.  W.  Hepbuni,  another  and  a  disbttereated 
witness,  was  examined  and  testified  as  follows: 
Q.  Did  you  go  and  see  Levi  Rafferty  and 
talk  to  him  before  yon  made  this  transfer  to  D. 

L.  Ferguson? 
A.  ^es,sir. 

Q.  Where  was  this  contractof  Deoemberl3, 
im.  made? 
A.  At  my  place. 

Q.  Who  was  present  at  your  place  at  that 

time? 

A.  Nobody  but  the  four  of  us.  W.  C.  Hoo- 
ver, D.  L.  Ferguson,  T.  L.  Rafferty  and  my- 
self. 


Svldenoeor  the  aeoae  In  wbl<di  equivocal  words 
were  used  Is  admisdUe  only  when  ther  are  amblg- 
aousor  equivocal  fn  meaalDg.  North  American 
F.  XtM.  Co.  V.  Throop,  22  Hloh.  146. 

A  special  sense,  whfob  vernacular  words  have  ao- 
qntred  in  a  partknilar  trade,  may  be  shown,  wupled 
with  proof  that  the  parties  were  oontractlnff  with 
reference  to  that  trade.    Eneas  v.  Hoops,  1(1  Jones 

4a  617. 

A  witness  In  possession  of  a  key  to  the  reports  of 
a  meroantile  asenojr  may  be  allowed  to  ezplalD 
wliat  was  Indicated  by  reporttnir  a  mendwnt^ 
standlniT  "  In  Uank."  Bradstreet  Oo.  v.  OIU,  72 
Tex.m 

It  Is  adrnMble  to  show  by  parol  tbe  meaning  of 
tbe  words  **  on  margin.'*  Hatch  v.  Dougfass,  4B 
Conn.  lid. 

But  It  Is  Inadmissible  to  prove  that  the  words 
"home  of"  an  obligor,  lo  whlofa  he  agrees  to  main- 
tain another,  mean  tba  bouse  on  the  place  mort- 
gaged by  bim  to  secure  the  btmd.  OattdieU  v. 
Horse,  81  Me.  a». 

In  an  action  on  an  account  stated  evidence  of  tbe 
writer  of  a  letter  calling  attentton  thereto  is  ad- 
nuB'tlble  to  explain  that  he  used  the  term  '*  unset- 
tled "  In  the  sense  of  '*  uapald,"  and  the  term  "  set- 
tled" Id  thesense  of  "paid."  AuzeraJs  v.  Naglee, 
74Oat.a0. 

In  tbe  oertUcate  Issued  by  a  college  It  is  admls- 
ritde  to  explain  the  meaning  of  tiie  words  "en- 
titled to  all  the  privileges  of  a  oourae  of  study." 
IrtHi  (3ty  CoDUQorctal  College  v.  Kerr,  8  Brewst. 
(Pa.)  im. 

In  a  oontnct  for  laying  brick,  evidence  of  tbe 
meaning  of  the  wonto  "wall  count,  solid  meas- 
ure "  Is  admissible.  Long  v.  Davidson,  101  N.  a 

170. 

InabUI  of  lading,  the  terra  "rasty'>may  beex- 
plalned,  and  It  being  a  mere  statement  of  fact  may 
beomitradtcted.  The  Nith,  M  Fed.  Bep.  88. 

In  a  jitoilcy  of  life  insurance  the  term  '*  reserve* 
dividend  fund  "  may  be  explained.  Fuller  v.  Het- 
ropt^tan  K  Ins.  Co.  37  Fed.  Hep.  U& 

Bvldeooe  is  admissible  that,  In  the  snbsoilpticm- 
book  buslnesi.  the  words  "  ordn*  obtained  "  mean 
an  order  under  which  a  certain  number  of  volumes 
or  parts  are  taken  and  paid  for  by  the  eubeurlbec 
Newhall  v.  Appleton,  3  L.  R.  A.  AM,  U4  N.  T.  140,  S 

R.T.aiLaia 

Vaxol  evidence  Is  admissible  to  show  whether  by 
"doUars"  federal  or  confederate  money  was  In- 
tended. Stewart  v.  Smltb,  8  Baxt.  (Tenn.)  2Z1; 
Chnnf^iael  v.  White,  U  Betak.  (Teaa.)  MB;  Atlantle 
et&  K.  Ool  V.  Carolina  Hat  iBank,  8B  (T.  S.  U  Wall, 
ae  (S  U  ed.  196). 

Ortosfaow  that  a  written  agreement  expressed  to 
be  payable  h:  dollars"  was  limited  to  tbe  actual 
8UR.  A. 


value  at  the  time  and  place  of  the  contract. 
Thorington  v.  Bmlth,  7S  U.  S.  8  WalL  1.  12  (IV  L.  ed. 
361, 864). 

It  Is  admleslbto  to  prove  the  quality  and  style  of 
the  chart  promised.  In  order  to  enable  the  Jury  to 
determine  tbe  meaning  of  "  published."  In  the  llgbt 
of  all  the  facts.  Btoups  v.  Smith.  lOO  Mass.  88. 

Parol  evidence  aamimHbU  tn  UienUfv  person  and 

pnipertu. 

Peraiin. 

Parol  evidence  Is  admtssiblo  to  Identify  the  con- 
tract. Wilson  V.  Tucker,  10  R.  I.  578;  Brlggs  v. 
Huncbon.  56  Ho.  407;  BIchards  v.  Hlllard.  1  Thomp. 
b  C.  247;  Wood  v.  ShurUeff.  48  Vt.  38(1. 

Where  a  Doto  signed  by  two  persons  as  makers  Is 
payable  "  to  tbe  order  of  myself,"  parol  evidence  Is 
admissible  to  show  which  one  ismoantasthe  payee. 
Jenkins  v.  Bass  iKy.)  10  Ky.  L.  Rep.  WT,  11 S.  W. 
Rep.  296. 

Parol  ovidenoe  Is  admissible  to  identify  an  as- 
signee of  public  lands  with  the  condrmee.  Lang- 
lols  V.  Crawford,  »  Ho.  4fi6. 

It  Is  admissible  to  show  tbst  tbe  plalntUf  Is  tbe 
same  person  as  tbe  one  named  In  a  memorandum  of 
a  given  sale.  Ansley  v.  Green  (Oa.)  7  S.  R  Rep.  SSI. 

It  was  competent  for  the  plaintiff  to  show  who  was 
tbe  party  for  whose  benefit  tbe  note  was  made. 
Oreen  v.  Skeel,  5  Thomp.  &  C.  28, 2  Bun,  486. 

Parol  evidence  Is  admissible  to  show  that  Helissa, 
the  ptaUntltr,  Is  the  person  referred  to  in  a  deed  to 
Hercy.  Andrews  v.  Dyer.  81  He.  104. 

It  may  be  shown  that  the  signer  of  a  petition.  "A. 
M.  Allen"  was  "Augustus  U.  Allen."  Carleton  v. 
Rugg,  14B  Mass.  SaO,  S  L.  K.  A.  IBS. 

Parol  evidenoe  is  admissible  to  identify  a  legatee 
named  in  the  will  (Leonard  v.  Davenport,  68  How. 
Pr.  884;  Jones  v.  Dove,  7  Or.  487):  or  to  show  who  is 
grantee  (Simpson  v.  Dix.  131  Mass.  179):  or  who  is  tbe 
beneflclary  a  fund.  Rartlett  v.  Remington,  ca  N. 
H.  864. 

It  la  admissible  to  Indicate  who  Is  tbe  Intended 
payee.  Barkley  v.TarTant,208.C.874,47Am.Bep. 
898. 

Parol  evidenoe  la  admissible  to  show  tiut  a  per- 
son Is  one  of  a  family  prohibited  from  marrying 
under  the  wlU.  Phillips  v.  Fergerson  (Va.)  1  L.  R. 
A.  887, 18  Va.  L.  J.  8i. 

But  parol  evidence  Is  Inadmissible  to  ^ow  that 
the  Csther  was  intended  as  the  patentee  In  tbe  pat- 
ent, wid  not  the  son,  where  there  was  noamblgulty 
InthepatenL  Babcockv.Plttlbone,12Blatahf.364. 

Property, 

Parol  evidence  Is  admissible  to  Identify  tbe  sub- 
ject matter  of  a  grant.  Cleverly  v.  Cleverly,  Ul 
Hass.  814:  Bcbelble  v.  Sbwle,  88  Ind.  ^ 
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Q.  Wbo  wrote  that  contract? 
A.  D.  L.  Ferguson. 

Q.  'Wbatjif an7thing,w8SSAldUieTebetveen 
FetguflOQ  and  RAerty  with  r^eroice  to  secnr- 
ity  for  the  logs  mentioned  in  tiiat  ccmtiact? 
State  what  occurred  there  and  wliat  was  nid 

by  the  parlies  in  that  room. 

A.  lliere  was  sot  a  great  deal  said  about  It. 
When  Bafferty  allowed  (ioslsted)  he  ought  to 
have  some  security  for  the  lofs — that  was  either 
b^ore  or  after  this  was  wntteu  out— I  dou't 
know  which,  but  X  rather  think  b^ore  it  was 
signed — Mr.  Ferguson  told  him  be  could  hold 
the  logs  until  he  got  the  mooey;  be  allowed  be 
ought  to  have  something  in  the  agreemeot,  and 
Ferguson  allowed  that  witnesses  were  as  good 
as  a  bargain.  .  .  . 

Q.  Was  your  attention  called  to  this  as  a 
witneasf 


A.  Yes,  sir;  he  said  Hr.  Hoover  and  Mr. 
Hepburn  could  witness  it.  I  was  sitting  be- 
tween FerfpuMi  and  Levi  Baflerty. 

This  testimony  Is  corroboratfTe  at  that  of  the 
plaintiff,  and  would  also  justify  an  inference 
that  tiie  signature  of  Rafferty  was  obtained  by 
means  of  the  verbal  agreement  In  regard  totfae 
security. 

The  testimony  of  Hoover  was  not  t^en,  and 
the  only  remaining  evidence  as  to  what  occur- 
red at  uie  time  of  the  execution  of  the  written 
contract  is  the  testimony  of  D.  L.  Ferguson, 
the  other  party  to  the  cratract.  He  says  be  was 
present  with  the  other  parties  named  when  the 
agreement  between  himself  and  Rafferty  was 
miade,  but  gives  no  testimony  whatever  as  to 
what  was  said  at  the  time.  There  is  but  a 
single  sentence  in  the  whole  of  his  testimony 
that  relates  in  tmy  manner  to  what  was  said  by 


When  the  debt  aeonred  Is  Inoorrectlr  dflaorlt>ed  tn 
the  mortgase.  paiol  evidence  ta  admisBlble  at  law, 
as  afralnst  a  straurer,  to  Identify  the  debt  Powell 
V.  Younr,  U  Ala.  SIB. 

In  a  contract  of  sale  It  is  admissible  to  identUr 
tbe  land.  Stout  v.  Weaver,  it  Wte.  148;  Amea  v. 
lAtwTT,  80  Minn.  S88;  Bauoum  v.  George,  66  Ala.  tSB. 

Parol  evldenco  leadmlsBlble  to  Identify  property 
desorlbed  Id  b  mortga^  only  when  oonslstent  with 
the  description  therein.  Button  v.  Amett.  61  lU. 
196. 

It  Is  admtaitde  to  Ideatlfr  tbe  demand  to  which  a 
mortgage  refers.   Kimball  v.  Myers.  21  MIob.  718. 

Parol  evidence  la  admissible  to  sboir  that  (roods 
sold  by  contract  and  those  offered  for  delivery  were 
IdmitlcaL  HabenKAt  v.  Llssak.  T7  CM.  !». 

It  Is  admissible  Co  Identify  lands  dew»lbed  In  a 
lease,  but  not  to  supply  a  description  (Dougherty 
V.  Cheanutt,  84  Tens.  1);  or  land  In  a  sherltf's  deed. 
HoPIke  V.  Allman.  69  Mo.  661;  Shewalter  v.  Pinter. 
66  Ho.  216.  Compare  Orr  v.  How.  Id.  8(8. 

It  is  admissible  to  fit  tbe  description  to  land. 
Wharton  v.  Ebom,  8S  N.  C.  3U. 

It  is  admlaslble  to  Ideotl^  a  note  designated  la 
an  award  as  "  the  note  of  Mclndoe"  (Bancroft  v. 
Gh?ovor,  £8  Wla.  188);  ot  a  note  desorfbed  la  a  mort- 
gage. Ckilbrv.DuarborD.BBN.H.aSt. 

Parol  evidence  Is  admissible  to  Identify  leased 
premlsea.  Bulkier  v.  DevlDe.  8  L.  B.  A.  880,  UR  111. 
406. 

Aub eveiiidlng  porotevtdenee  eoT^n«d to  porttet  to 

the  Instrument. 

The  role  against  contradicting  tbe  tenor  of  a 
written  Instrnmeot  by  parol  does  not  apply  to 
strangers.  Bums  v.  Thompson,  91  Tnd.  146:  Lowell 
Mfg.  Co.  V.  Safeguard  F.  Ins.  Co.  S8  N.  T.  601:  Has- 
terson  v.  Boyce,  SB  Hun.  466;  Hussnum  v.  WUke, 
60CaLI6(b8mithv.Hoynlluu,MOal.63i  HcHaster 
▼.  Inaunnce  Co.  of  N.  A.  66  N.  T.  Wfi  Brown  v. 
Thurbw,  77  N.  Y.  613,  68  How.  Pr.  96. 

The  rule  excluding  parol  evidence  of  written 
oontraets  la  oonflned  to  the  parties  to  tbe  contract, 
and  does  not  imdude  strangers  to  It  from  Intro- 
ducing such  evidence.  Talbot  v.  WOklns,  81  Ark. 
411;  Coleman  v.  Pike  Co.  88  Ala.  886. 

A  writing  made  by  a  grantor  after  the  execution 
of  his  deed  Is  not  admlaslble  against  a  grantee  wbo 
baa  never  signed  the  Instrument.  SchwaltMuAi  V. 
Cbloago,  BL  &  8t.P.  K.  Co.  78  Wis.  187. 

Tbe  rule  admitting  extraneous  evidenoe  does  not 
apply  to  a  contract  to  convey,  or  to  an  agreement 
to  give  'a  bond  to  convey  where  title  derived  Is 
from  a  stranger.  Tobey  v.  Leonard,  2  Cllfl,  40. 

Oontroet,  part  oral  and  port  trrUtctt. 
Oral  evidenoe  of  a  oonlract,  part  of  which  only 
is  In  writing,  may  be  admitted  when  offered  to 
9L.KA. 


prove  the  entire  contract  in  conformity  witii  the 
part  that  la  written,  and  not  to  altar  It.  Holt  v. 
Pie,  18  Cent.  Rep.  66,  UO  Pa.  426;  Blackerby  v.  Ood' 
ttnental  Ina.  Co.  88  Ky.  SOi  Miller  v.  Fichthom,  81 
Fb.  866-Sin;  Baltimore  ft  P.  Steamboat  Co.  v. 
BrowD,'&4  Pa.  81;  Brlgg  v.  Hilton,  1  Cent.  Bep.  807,  M 
K.  Y.  617;  Mobile  ft  M.  B.  Co.  v.  Jurey.  Ill  D.  8. 6ei 
(28  L.  ed.  GOT):  nnger  v.  Jacobs,  14  N.  T.  Sup.  Ct. 
220;  JuUtiard  v.  Chaffee,  flS  N.  Y.  8S9;  Smith  T. 
O'Dranell,  8  Lea,  468. 

As  to  the  admlBBlon  of  parol  evidenoe,  see  Far- 
mers ft  D.  Bank  v.  Foidyoe.  1  Pa.  464;  Bamhart  v. 
Middle,  29  Pa.  9e-W;  Barclay  v.  Weaver,  19  Pa.  896; 
Aldridjre  v.  Eshlemao.  46  Pa.  420;  Buckley's  App. 
48 486:  Baltimore  ft  P.  Steamboat  Co.  v.  Brown, 
supra,'  Ott  V.  Oyer,  108  Fa.  6;  Koom,  he^X 
Maxima,  878;  Harpw  t.  Keen.  11  Serg.  ft  S.  HO;  1 
Oreenl.  Bv.  •  288  a;  Cunningham  v.  Shaw,  ?  Pa.  401; 
Wolf  Creek  Diamond  Coal  Co.  v.  Scbults,  71  Pa.  180; 
Hoaooaoy  Bridge  Co.  v.  Amerlcaa  Iron  Bridge 
Mft.Oo.  88  Pa.  617,628, 8H. 

Parol  evldmce  la  adnUssIble  to  show  that  the 
original  oontraot  was  verbal,  and  only  partly  re- 
duced to  writing:  or  that  the  parol  portion  of  It 
was  an  Independent,  oontemporaneous,  coUateml 
agreement  relating  to  tbeaame  sutijeot  matter,  or 
that,  subsequent  to  tbe  execution  of  the  receipt  of 
the  note,  a  different  and  additional  contract  was 
entered  Into  between  tbe  parties  in  relation  to  the 
note  In  controveny  and  payment  out  of  Its  pro> 
oaeds.  Brown  v.  Bowen,  6  West  Bep.  8K,  90  Mo. 
184. 

Tbe  writing  not  Indioatlog  that  It  was  the  whole 
contract,  and  the  guaranty  not  being  Inconsistent 
therewith,  pand  evidence  Is  admlssftde.  Chapin  v. 
I>obson,7eN.Y.74. 

Parol  testimony  may  be  received  to  prove  an 
agreement  In  which  a  written  InatnimMit  origi- 
nated and  of  which  It  constituted  only  a  part.  Mo- 
Abeee  v.  MoAteer  (S.  C.)  8  8.  B.  B^.  968. 

It  Is  permi8Blt>le,  where  tlie  writing  does  not  porta 
port  to  set  out  the  entire  oontraot,  to  Aow  by 
parol  other  stipulations  not  InoonslBtent  wiUi  flioee 
expressed.  Powell  v.  nwmpaon,  80  Ala.  61;  ClalUn 
V.  Duncan,  74  Oa-  848. 

Iifmlt  and  tttoqitfoM  to  the  nde. 

Parol  evMraoe  Is  admitted  to  show  fraud,  aoel- 
dent  or  mistake  as  to  a  written  Instrument;  but 
the  evidence  should  be  of  what  occurred  at  the  ex- 
ecution, and  should  be  clear,  precise  and  Indntdt- 
able.  Martin  v.  Berens,  67  Pa.  468;  Fisher 
Delbert.  64  Pa.  460:  Hunt  v.  Bousmanler,  21  IT.  B.  8 
Wheat.  174  (6  L-  ed.  689):  McMahon  v.  Spangler,  4 
Band.  61;  Lemoster  v.  Burokhart,  2  Bibb  <Ky.)  2^. 

So  in  an  action  on  a  note,  even  thou^  tbe  effect 
of  such  evidenoe  is  to  contradict  or  vary  tbe  terms 
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fhe  parties  when  the  contract  was  signed,  and 
it  is  in  these  worda:  "  There  was  no  other  con- 
tract made  except  that  made  in  the  supple- 
mental agreemeDt."  Just  what  he  means  by 
this  is  not  explained.  The  question  to  which 
the  above  was  an  answer  is  not  printed,  and  it 
cannot  be  known  whether  his  attention  was 
called  to  the  testimony  of  Rafferty  and  Hep- 
Itram  as  to  the  verbal  agreement  about  security 
or  not.  Whether  he  meant  to  say  there  was 
BO  other  written  contract  than  the  supple- 
mental agreement  we  cannot  know,  but  certain 
it  is  that  liis  testimony  as  it  stands  means  at  the 
utmost  nothing  more  than  that  in  his  opinion 
there  was  no  other  contract  made  Ulan  the  snp- 

gsmental  agreement  He  contradicts  nothing 
at  was  testified  to  t>y  Raflerty  and  Hepburn, 
although,he  wrote  the  agreement,  was  himself 
s  party  to  it,  and  was  present  daring  the  whole 


of  the  time  of  its  preparation  and  ezecnt^on. 
Such  silence  in  the  face  of  the  opposing  testl- 
mony  is  much  more  than  mere  neeative  tes- 
timony. It  IS  highly  iMrsuasiTe  eTideace  that 
the  conversation  testified  to  by  the  other  wit- 
nesses actually  took  place  just  as  they  stated 
it.  The  case  then  stands  with  the  direct,  pos- 
itive and  uncontradicted  evidence  of  two  wit- 
nesses to  the  tact  of  the  contemporaneous  ver- 
bal agreement,  and  the  non-denial  of  it  by  the 
other  party. 

The  testimony  is  precise,  definite,  distinct, 
positive,  the  witnesses  are  not  impeached  or 
contradicted  in  any  manner,  and  the  sto^  they 
tell  is  highly  probable  and  reasonable.  If  their 
testimony  u  believed  It  is  of  an  Indubitable 
character  in  legal  eiTect,  and  fully  warrants  the 
inference  that  the  signature  of  Rafferty  was 
obtained  by  means  of  the  verbal  agreement. 


of  the  liwtrument  Itself,  parol  evidence  Is  admls- 
aibte.  Officer  v.  Howe,  S2  Iowa,  142. 

Bzoeptloaa  to  the  rule.  See  Bulkier  v.  Devln 
<I1L)  8 1..  B.  A.  saO;  FlolayBon  v.  FlnlayBon  (Or.)  Id. 
SOI.  note. 

Where  fraud  or  mistake  to  obarered,  pcuxil  evi- 
dence to  BdmtaBible  to  contradict  or  vary  the  con- 
traot.  Inenhoot  t.  Chamberlain,  GO  Ool.  680;  Hurray 
V.  Dake.  40  Cal.  ftU. 

But  the  fraud  charged  must  be  In  execution  of 
the  ooDtraoU  Mitchell  v.  Unlveis.  L.  Ins.  Co,  64 
Qa.saB.  BeeKuterT.LebanonMut.In8.Co.(Pa.)5 
X.  B.  A.  648,  not«. 

It  may  be  shown  that  the  writing  executed  and 
delivered  was  for  a  wholly  different  purpose  (Orier- 
flon  V.  Hasoa,  60  N.  Y.  891);  or  that  by  reason  of  the 
fraud  or  mtetake  the  contract  never  extoted.  Wil- 
son V.  Powers,  181  Mass.  S8&;  Cotton  States  XJfe  Ins. 
Co.  V.  Carter,  65  Ga.  288;  Thorn  v.  Warfflein,  100  Pa. 
£19;  Oamden  &  Atlantic  Land  Co.  v-  Llpplncott,  16 
K.  J.  L.  406;  Snyder  v.  Jennings,  15  Neb.  872;  ChUds 
V.  Dobbins,  SI  Iowa.  108;  State  v.'  Qonce,  79  Bfo.  600, 
dtsapprovlng  Caldwell  v.  Craig,  21  Qratt.  182;  Depue 
T.  Bewent,  2t  W.  Ta.  828:  Andenon  v.  Snyder,  Id. 
482;  Wrigbt  V.  HoPlke,  70  Ha  m. 

In  eases  of  fravA. 

When  a  writing  has  been  executed,  tiic  courts  al- 
low the  ftaud  or  nrirtake  by  which  an  omistfon  or 
defect  Id  the  iiutmment  Itas  been  occasioned  to 
defeat  the  concluelveuesB  of  the  writing,  and  open 
the  door  for  proof  of  the  real  agreement.  Glass  r. 
Hulbert,  102  Haas.  40, 8  Am.  Kep.  481;  Uoale  v.  Bu< 
ohaoan,  11  GUI*  J.  814;  Koop  v.  Handy,  41  Barb.  W. 

Tb6  rule  that  parol  evidence  to  not  admlssfble  to 
vary  a  written  contract  does  not  apply  where,  by 
thefraudof  oneorbothof  the  parties,  the  true  con- 
tnotlH  not  shown,  oud  not  f  atenOed  to  be  shown, 
"by  the  writing;  snoh  aa  In  the  ease  of  a  uaorlons 
contract  where  the  true  consideration  Is  not  sbown. 
Otayson  v.  Brooks.  U  Hiss.  410. 

A  court  of  equity  will  admit  parol  evidence,  to 
vary,  only  upon  tlie  dearest  evidence  of  fraud,  ac- 
oldent  or  nitotake.  Wry  v.  Cutler,  U  Helak.  (Tenn.) 
£8;  Wharton  v.  Douglaaa,  76  Pa.  278. 

So  where  a  deed  was  obtained  by  fraud,  evidence 
may  be  received  notwithstanding  It  contradicts 
declarations  of  the  defendant  embodied  Intheln- 
etrument  WIlUs  v.  Kem,21lA.  Ann.  749. 

"Hie  rule  of  exclusion  does  not  apply  to  proof  of 
a  fraudulent  or  unauthorized  alteration.  Buck  v. 
AppletoD.  14  He.  284. 

If  a  material  part  of  the  Instrument  has  been  In- 
■erbed  by  the  fiand  of  one  of  the  parties,  this  fur- 
ntobea  an  exception  to  the  rule,  and  parol  evidence 
ta  admissible  to  eatatdtofa  the  fact.  Bottomley  v. 
V.  S.  1  Scof7,  186:  Wadddl  v.  Ohwell,  18  AJa.  Oil: 
6  L.'R.  A. 


Townsend  v.  Cowles,  81  Ala.  428;  Pierce  v.  Wilson, 
31  Ala.  Oett;  Luoday  v.  Thomas,  S6  Ga.  68B;  Hamilton 
V.  Conyera,  28  Ga.  276;  Hunter  v.  BUyeu.  80  111,  228; 
GatUng  V.  Newell,  9  Ind.  57%  Stannard  v.  HcCarty, 
1  HorriB  (Iowa)  121;  Hunt  v.  Carr,  8  G.  Greene 
(Iowa)  6SI;  Akin  V.  Drummond,  2  La.  Ann.  92;  Hor- 
ris  V.  Terrenolre,  Id.  16H;  Williams  v.  Vance,  Id.  906; 
Rachal  v.  Bachal,  4  La.  Ann.  600;  Gayoso  v.  Delaro- 
derle,  9  La.  Ann.  278;  Davis  v.  Stem,  16  La.  Ann. 
177;  Garrett  v.  Crooks,  Id.  188;  Barbln  v.  Oaspard, 
Id.  S80;  Farrell  v.  Bean,  10  Hd.  217;  Holbrook  v. 
Burt,  22  Pick.  646;  Saodford  v.  Handy.  23  Wend. 
260;  Bartle  v.  Vosbury,  8  Grant,  Cas.  (Pa.)  277;  Bal- 
timore &  P.  Steamboat  Co.  v.  Brown.  61  pk.  77; 
Starke  v.  Llttlepage,  IBand.  868. 

Where  a  party  bas  by  fraud  prevented  the  reduc- 
tion of  a  part  uf  a  contract  to  writing,  the  whole 
contract  Is  open  to  parol  proof  In  favor  of  the 
other  contracting  party.  Kennedy  r.  Kennedy,  8 
Ala.  671;  Anderson  v.  Bacon,  I  A.  K.  Harsb.  48; 
MarUn  v.  Lewis,  Id.  1(K;  Blanchard  v.  Hoore,  4  J.  J. 
Harsh.  171;  Huston  v.  Noble,  Id.  IBO;  Wesley  v. 
Thomas,  6  Har.  &  J.  24;  Watklns  v.  Stookett,  Id.  186; 
Blllott  V.  Oonnell,  B  Smedes  *  Jf .  H;  Chetwood  v. 
Brlttan.  8  N.  J.  Eq.  488;  Phytb  v.  Wardell,  8  Bdw. 
Ch.47. 

Parol  evidence  of  the  fraudulent  representations 
of  ^e  VMidee  to  admtaslble.  Barnard  v.  Boane 
Iron  Co.  86  Tenn.  180. 

A  parol  airreement  respecting  land  may  be  proved 
to  show  fraud  (Buslck  v.  "Van  Ness,  10  Cent.  Rep. 
881, 41 N.  J.  Eg.  82i ;  as  that  vendor  mlsrenreaented 
the  number  of  acres.  Deaklns  v.  Alley.  0  Leo,  494. 

Parol  evidence  Is  admlsrfbte  to  prove  Antudutent 
representations  Inducing  a  written  contract  for 
the  sale  or  exchange  of  lands.  Wilson  v.  Haeoker, 
86IU.848. 

It  to  admlsBibto  to  prove  fraudulent  representa- 
tlons  by  a  leaaor,  whkA  Induoed  .the  leasee  to  exe- 
cute a  tease.  Horrta  v.  Shakespeare  (Pa.)  11  Cent. 
Bcp.  196. 

Evidence  to  prove  by  a  witness  that  a  widow  was 
Induced  to  execute  tbe  deed  by  fraudulent  repre- 
sentations and  ftlae  promtsea  it  admissible.  West- 
brooks  V.  Jeflers,  (B  Tex.  86. 

Parol  evidence  to  admissible  to  show  ciroumatan- 
oes,  to  prove  fraud  In  obtaining  an  Indorsement. 
Johnson  v.  Glovw,  10  WesL  Bep.  126, 121  IlL  Sffl. 

It  must  be  shown  that  the  par^  was  fnnduleot- 
ly  deceived  and  misled  as  to  the  contents  of  Oie  in- 
strument. Selden  v.  Uyeis,  81 TT.  S.  20  How.  606  (16 
L.  ed.  976}. 

It  to  admissible  to  sustain  the  allegations  of  fraud 
In  the  1)111  wboe  tb^  are  denied  In  the  answer. 
Harrell  v.  Hill.  19  Ark.  108. 

Other  allegatlonB  made  at  tlie  time  are  admlsBlble 
to  show  fraud.  Prentiss  v.  Bus,  18  Me.  80L  . 
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"nils  brings  the  cue  within  the  frequent  ruliiws 
of  this  court -on  this  subject,  and  juBtifles  the 
learned  court  below  in  Ite  action  in  admitting 
the  evidence  and  its  treatment  of  it  Id  thecharge 
and  answera  to  points.  These  several  assign- 
ments of  error  are  not 'sustained. 

There  is  no  merit  in  the  seventh  assignment. 
The  notice  waa  at  least  sufficient  to  pat  an  in- 
tending purchaser  upon  inquiry,  and  the  whole 
question  as  to  whether  It  was  read  at  the  sheriff's 
sale  and  the  defendant  had  opportunity  to  hear 
it,  was  very  fairly  treated  in  the  general  charge. 
The  notice  contained  a  distinct  claim  of  title  to 
the  logs  in  Raffcrtv,  and  a  prudent  man  in- 
quiring  of  him,  as  he  would  be  bound  to  do, 
would,  it  must  be  presumed,  have  been  in- 
formed of  the  particular  kind  of  title  daimed 
and  of  the  facta  upon  which  it  was  based. 

Beventeenlb  assigument,  which  covers  also 
the  eighteenth  and  nineteenth:  These  all  re- 
late to  the  right  of  the  plaintiff  to  maintaio  bis 
action  of  replevin  in  bis  own  name  without 
joining  others  who  appear  to  be  co-tenants  in 
common  with  him  of  the  land  from  which  the 
logB  were  cut.  The  action  was  not  brought  by 
the  plaintiff  as  one  of  several  tenants  in  com- 
mon to  recover  his  undivided  portion  of  the 
logs,  but  he  asserted  his  right  to  recover  and 
sought  to  recover  the  whole  of  the  logs.  The 


In  suob  ease  ooavenatJons  mar  be  proven  and 
ooDsldered  by  the  Jury.  Van  Buskirk  v.  Day,  St 
ni.2eOL 

It  ia  admissible  to  rebut  allegations  of  fraud  In 
appllcathm  for  Insnnnoe.  Hyers  v.  Council  Bluffs 
Ins.  Co.  T8  Iowa,  170. 

It  Is  admlSBible  under  the  alle^tkms  of  finud  to 
ahow  a  coDfldentlal  relation  between  the  parties, 
such  as  to  render  the  words  and  aota  of  one  of  them 
fnudulent.  Halloiy  v.  Leaoli,8KTt.UB, 

Where  the  defense  was  equitable,  and  H  would  be 
a  fraud  on  defendant  If  plalntUt  was  allowed  to  re- 
fuse performanoe  on  his  part,  parol  evldoioe  of  the 
agreement  la  admissible.  Hartlneaa  v.  Hay.  18 

In  eases  aveidetU. 

the  same  relief  win  be  gtvm  when  the  execution 
of  a  written  oon tract,  otherwise  fully  agreed  upon, 
k  prevented  by  an  inevitable  aooldent,  as  by  the 
death  of  a  party.  Whitrfdge  v.  Parkburst,  20  Md. 
m  8(Amldt  V.  Oatewood,  t  Blab.  Bq.  18B;  Collins  v. 
TDkm,  SB  OmD.  SB8;  Brown  v.  Lynch,  1  Paige,  U7; 
Sweet  V.  Jaeoeks,  e  Palfte,  8B5;  Pom.  Eg.  Jnr.  •  HO. 

ineasM  mMofts. 

Whether  the  contract  ia  eiecutory  or  executed, 
the  plalatiir  may  Introduce  parol  evidence  to  show 
mlHfabke  or  fraud  whereby  the  written  oontraict 
falls  to  expreaa  the  actual  agreement,  and  to  prove 
the  modiOcatlons  neceasary  to  be  made,  whether 
such  variation  cooslBts  In  llmttlnfr  the  soope  of  the 
contract,  or  In  enlarging  and  extending  It  so  as  to 
embrace  land  or  other  subject  oiatter  which  had 
been  omitted  tdurough  the  fraud  or  mistake.  Kels- 
selbrack  v.  LIvlnastoD,  1  Johns.  Ch.  U4;  Coles  v. 
Bowne.  10  Paige,  591;  Hendrlckson  v.  Ivins,  1 N.  J. 
Eq.  MS;  Workman  T.  Guthrie,  29  Pa.  406;  Raffens- 
berger  v.  OulUson,  28  Pa.  488;  Tyson  v.  Passmore,  2 
Pa.  122:  Oowor  v.  Sterner,  2  Whart.  Phllpott  v. 
EUtott.  4  Md.  Ch.  erS;  TUtoQ  v.  Tllton,  0  N.  H.  885; 
Murphy  v.  Booney,  45  Cal.  78;  Qiiinn  v.  Heath,  37 
Conn.16:  Monro  v.  Taylor.  8  Maon.  &  G.  713;  Leuty 
V.  Hillas,  2  OeO.  ft  J.  110;  Boardriey  v.  i>untley,  00 
N.  Y.  577;  Pom.  Bq.  Jur.  I  MO. 

But  imrol  evktecoe  Is  not  admissible  If  tiie  mls- 
6L.B.A. 


defendant  claimed  title  to  the  whole  of  the  logs 
under  a  aheriff's  sale  of  the  title  of  D,  L.  Fer- 
guson, and  D.  L.  Ferguson's  title  was  derived 
exclusively  from  the  sale  made  to  him  by  the 
plaintifT.  The  defendant,  being  a  purchaser 
with  notice  of  the  plaintiff's  claim  of  tiUe,  is  in 
no  better  pmitiou  than  D.  L.  Ferguson  would 
have  been  if  be  had  been  the  defendant.  He  at 
least  took  the  logs,  and  all  the  title  he  had  to 
them  came  directly  from  the  plaintiff.  The 
sale  was  at  least  sumcient  to  pass  over  the  logs 
to  D.  L.  Ferguson,  who  actually  took  possession 
of  the  whole  of  them  under  his  contract  of  sale 
with  the  plaintiff.  The  latter  certainly  had 
title  enough  to  enable  D.  L.  Ferguson,  and 
through  him  the  defendant,  to  set  possession  of 
the  logs.  In  point  of  fact,  nather  D.  L.  Fer- 
euson  nor  the  defendant  was  ever  miderted  or 
fnterfered  with  In  any  wav,  either  in  the  taking 
or  holding  possession  of  the  logs,  or  any  ot 
them,  by  any  of  the  alleged  co-tenants  In  com- 
mon of  the  plaintiff,  although  five  or  six  years 
had  elapsed  from  the  cutting  at  the  time  of  the 
trial.  Moreover,  although  Danver,  who  sold 
the  timber  to  the  plaintiff,  was  named  in  the 
contract  of  sale  as  guardian  of  two  of  the 
brothersof  James Rafferty,  who  wastheowner 
of  the  land  from  which  the  logs  were  cut  at  the 
time  of  bis  death,  he  assum^to  sell  the  whoie 


talrabeamlstateof  law.  Potter  v.  Sewall,  St  Me. 
1^  Wheaton  v.  Wheaton,  9  Conn.  98. 

Where  there  has  been  a  mistake  of  fact  parol 
evidence  Is  admlsBlble  to  rectify  It  (Plenon  v.  Mc- 
Cbhlll,  21  OkL  122, 28  OaL  24»,  Button  v.  Sutton,  25 
Oa.  888;  Ward  v.  Allen,  »  Ga.  74;  KeiSBelbrack  y. 
Livingston.  4  Johns.  Ch.  144;  FIsbeU  v.  Bell,  1 
Clarke,  87;  Buab  v.  Tllley,  40  Barb.  BOO;  Newsom  v. 
Bufferlow.  1  Dev.  Eq.  870;  Inskoe  v.  Proctor,  6  T. 
B.  Mon.  811:  Paige  v.  Sbmnnan,  S  Gray,  511);  as  a 
mistake  In  a  taaianoe  of  an  aooount  (McCurdy 
V.  Breathitt,  5  T.  B.  M<«.SSS>,  orin  aoontraotof 
aettlement.  Olll  v.  Claggett.  4  Md.  Ch.  470. 

The  burden  of  proof  of  mistake  Is  on  the  one  as- 
serting It.  Coles  V.  Bowne,  10  Paige,  506. 

Mistake  may  be  shown  to  relieve  a  party  from 
his  apparent  UaUlltir.  FarweU  v.'Bn^gn  (M1<A.> 
lowest.  Rep.  664. 

Plaintiff  suing  to  reform  a  written  Instrument 
on  the  ground  of  mutual  mistake  may  prove  suoh 
a  mistake  by  paroL  Fudge  v.  Payne,  18  Va.  Ia,  J. 
«W. 

If  the  mistake  Is  clearly  proved  or  admitted  oourta 
of  equity  will  give  relief.  Van  Ness  v.  Washing- 
ton, 20  IT.  S.  4  Pet  232  (7  L.  ed.  842);  Blanobard  v. 
Moore,  4  J.  J.  Marsh.  471;  Huston  v.  Noble.  Id.  OOi 
Peteraon  v.  Grover.  20  Me.  888;  Harrison  v.  Howard, 
1  Ired.  Bq.  407;  Gibson  v.  Watte.  1  MoCord,  Ch.  400; 
Perry  v.  Pearson,  I  Humph.  4S1.  Consult  Welsey  v. 
ThomaceHar.  &  J.24;  Watklns  v.Stookett,Id.  485; 
Sutherland  v.  Crane,  Walk.  Cb.  (Hloh.)  BOai  Harris 
V.  DInklDS,  4  DeaauB.  Bq.  00. 

It  is  admissible  to  show  that  the  contract  Is  not 
the  contract  actually  intended,  and  to  prove  the 
mistake.  Long  v.  Dooley.  4  Hay  v.  (l^n.)  128. 

In  case  of  fraud  or  mistake  Id  drawing  the  logtru- 
meot  parol  evidence  Is  admissible.  Christ  v.  Dlf- 
fcnbach,  1  Serg.  ft  R.  464;  Scott  v.  Burton,  2  Aehm. 
812. 

The  Code  may  provide  for  eorreotlon  of  Imper- 
fections and  mistakes  In  a  writing.  Lee  v.  Bum- 
mers, 2  Or.  260. 

Parol  evidence,  when  admissible  to  supply  an 
omission  in  a  written  contract,  mugt  be  dear  and 
satisfactory  (Pickett  v.  Ferguson,  88  Teaan,  643);  aa 
the  omleelon  of  a  clause  by  mistake  of  scrivener. 
Gower  v.  Sterner,  2  Whart,  75. 
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of  the  Umber,  dafmlngbe  had  a  ririit  to  do  ao. 
Mn.  Martha  Raflerty,  who  was  the  mother  of 
JaDWB,  wasteoaDt  for  life  of  the  land,  and  paid 
the  taxes  on  it,  testified  that  it  was  timber  land, 

Krt  of  which  bad  been  cut  off  before  her  bus- 
nd  bought  it,  and  that  she  conseated  to  the 
sale  of  the  timber  by  Daover  to  T.  L.  Rafferty, 
the  plaintiff.  Danver  took  a  judgment  note  as 
trustee  from  T.  L.  Rafferty  for  91.100,  the 
whole  of  the  purchase-moDey  of  tbe  timber, 
uid  entered  it  on  record  at  once.  None  of  the 
cotenants  ever  made  objection  to  the  sale  or  set 
up  any  title  to  the  timber  against  either  D.  L. 
Ferguson  or  the  defendant.  We  think  it  clear 
from  these  facts  that  the  plaintiff  must  be  re- 
garded as  seefcine  to  recover  upon  the  whole 
Btle  to  the  loss,  with  evidence  of  consent  of  the 
other  parUesln  lnteTest.especially  of  his  mother, 
who,  quite  possibly,  had  a  l^al  right  as  tenant 
for  life  to  cut  off  all  the  timber,  that  being  the 
main  profit  of  the  land.  WiUiardv.  WiUiard, 
56  Pa.  119. 

This  being  so,  his  right  to  recover  cannot  be 
disposed  of  upon  the  assumption  that  he  is 
simply  one  of  several  tenants  in  common  seek- 
ing to  recover  his  undivided  interest  only,  and 
authorities  to  the  effect  that  no  recovery  can  be 
had  upon  such  a  title  do  not  determine  the  case. 
It  seems  to  ns  quite  idain  that,  as  between  bim- 


It  la  admlflsfble  to  show  a  clerical  error  In  draw- 
ing the  witting.  MoNuIt7V.PreoUoe,%Barb.«>^ 
Lentett  v.  BuAhalt6r,8a  Htas.  4SL 

So  a  aeriveoer  may  show  a  mistake  that  wonld 
vitiate  a  wlU.  Dunlap'a  App.  S  Coot.  Bep.  US,  118 
Pa.N)a 

Parol  evidenoe  la  admlsBlble  to  prove  a  nilstake 
In  tbe  name  of  the  grantee  In  a  deed  (Louisville, 
N.  A.  *a  B.  Oo.v.  Power.  119  Ind.  SBB);  tbe  Identic 
of  a  leiTBtee  or  mlatake  In  hla  name.  Evans  v. 
Hays,  8  N.  J.  Eq.  SM. 

Parol  evideooe  oontradlothv  the  date  of  a  wrlt- 
tag  ia  admlMible.  Oately  v.  Irvine,  SL  OaL  US; 
Clmasv.  Burgess,  12  Ia.  Ann.  lA 

A  pnTChaser  may  show  by  parol  that  the  date  In 
the  power  of  attorney  was  a  eletloal  error.  Pin- 
na's App.  fiB  Fa.  8BB. 

Tbe  true  date  of  a  mMated  note  miq'be  shown 
byparoL  BIggsv.Plper,88Tenn.fiBlk 

A  mistake  In  tbe  date  of  a  letter  may  be  estab- 
lished and  oorrected  tty  paroL  Stockhui  v.  StoCk- 
bam,  82  Hd.  196. 

So  a  mistake  In  a  date  of  advertisement  of  exe- 
etiUon  sale.  Arberry  v.  NOIand.  2  J.  J.  Karsh.  4X1. 

In  eata  of  VUgal  contracts. 
PkkA  evidence  Is  admisBible  whenever  tbe  oon- 
tracttaln  fraudof  law.  lanre v.  Jacques,  ULa. 
AnikSBB. 

It  Is  BdmMble  to  prove  tbe  Instrument  void, 
or  Inefficacious,  or  that  tbe  ooDBideratioD  has 
failed  (Corbhi  v.  Slstruak,  19  Ala.  209);  or  to  show 
that  the  instrument  was  void,  or  that  It  never  had 
any  legal  exlstenoe  Or  Mndlog  force,  for  want  of 
doe  delivery  and  acoeptanoe  (I^ppoo  v.  National 
Unlm  Bank,  8B  Md.  ISB);  or  void  because  made  In 
fortheraooe  of  an  Illegal  ot^eot.  Martin  v.  Clarke, 
8R.L88B. 

It  Is  admissible  toshow  that  the  oontraot  never 
existed,  where  Its  extetence  Is  the  Immediate  Issue 
(Kalamazoo  Novelty  Hf jr.  Works  v.  Macaltater,  40 
MIcb.  84);  or  tbat  It  never  ejdsted  because  Induoed 
byf raodulent  lepreaentatlonftfJamlscm  v.  Ludlow, 
8  Id.  Ann.  48E):  or  to  show  that  a  signature  to  tbe 
writing  was  obtained  by  fraud.  Lull  v.  Cass,  48  N. 

H.«e. 

It  can  always  be  sbowo.  In  a  suit  at  law  or  in 
ftL.K  A. 


self  and  D.  L.  Ferguson,  or  the  defendant  wlA 
notice,  he  bad  tbe  right  to  tbe  possession  for  the 
security  of  the  purchase -money,  and  at  least  a 
qualified  title  to  the  logs.  In  such  circum- 
stances the  authorities  are  plain  that  there  may 
be  a  recovery. 

In  Harlan  v.  Harlan,  15  Pa.  507,  we  said: 
"It  is  well  settled,  as  a  general  principle,  that 
in  Pennsylvania  replevin  lies  wherever  one  man 
claims  goods  in  the  possession  of  another,  and 
this  whether  the  claimant  has  ever  had  posses- 
sion or  not,  and  whether  Ilis  property  In  the 
goods  be  absolute  or  qualified,  imvided  he  has 
tbe  right  of  possession." 

Tbe  same  doctrine  is  repeated  in  MiU&r  v. 
Warden,  111  Pa.  800, 1  Cent  Rep.  878,  and  in 
other  cases. 

The  case  of  Beinheimer  v.  Hmingway,  85  Fa. 
482,  is  not  In  point,  as  It  presents  a  different 
question  growing  out  of  entirely  different  facts. 
The  defendant  here  sets  up  no  adverse  title  to 
the  logs,  whether  derived  from  a  stranger  or 
from  any  of  the  co-tenants.  He  literally  claims 
upon  tbe  very  title  which  be  derived  from  the 
plaintiff,  and  seeks  to  impeach  it  for  the  mere 
purpose  of  avoiding  payment  of  Ae  purchase 
money,  which  he  certainly  cannot  do.  He 
never  has  been  evicted  from  his  msseaston 
which  the  plaintiff  gave  him,  nor  has  Us  title 


equity,  tbat  an  instrument  produced  in  evidence 
was  never  executed  by  tbe  person  whose  signature 
Itbean.  ICarah  v. Niohob,  128  U. &  005  (»  L. ed. 

m. 

It  may  be  shown  that  a  patent  for  an  invention 
was  never  signed  by  tbe  olDoerB  whose  names  are 
attAcbed  to  It.  iUd. 

It  is  admissible  to  vary  or  oontradiot  a  wrlttm 
document  introduced  to  support  a  usurious  oon- 
traot (Fenwlok'  v.  Ratllff,  8  T.  B.  Hon.  154);  or  to 
show  tbat  B  written  aotcontravenesttie  law  passed 
in  tbe  interest  of  public  morals.  Fletcber^s  Succes- 
sion, 11  La.  Ann.  S9. 

Testimony  to  oontradiot  a  deed  by  denying  that 
any  oonsldwatloD  was  paid  Is  admissible,  HcCamp- 
bell  V.  Durst  (Tei.)  U  8.  W.  Hep.  880. 

rule  wbicta  excludes  parol  evidence  Is  Inap- 
idloaUe  to  evidence  of  failure  of  oraridaration. 
Meyer  v.  Ossey.  67  Hiss.  OIK. 

Parol  evideuoe  Is  admtasible  to  show  want,  fail- 
ure or  illegality  of  conaideratloQ  of  a  contract 
( Wayoiack  v.  HeUman,  26  Ark.  448);  as  tbat  tbe  sel- 
ler agreed  to  take  confederate  monegr  in  p^rment, 
altbougb  nothing  appeared  upon  tbe  face  of  the 
contract   Donley  v.  IHndaU,     Tex.  48. 

Parol  evidmet  to  lihow  trutt. 

Oral  or  written  testimony  staowinir  the  clroum- 
stances  of  B  transaction  and  tbe  Intention  of  tbe  par- 
ties. Is  admissible  to  prove  or  disprove  an  Impllod 
trust.  Mooro  v.  Stlnson,  4  New  Eng.  Rep.  854, 144 
MBSS.6H. 

Or  resulting  trusts.  Ibid.;  Beck  v.  Beck.  8  Cent. 
Bep.  648,  43  N.  J.  Bq.  3B;  Jackson  v.  Jackson  (Pa.)  T 
Cent.  Rep.  860. 

Or  to  show  that  the  grantee  ^In  an  absolute  con- 
veyance agreed  to  hold  tbe  laud  in  trust  for  the 
grantor's  benefit.   Morrall  v.  Wateraon,  7  Kan.  199. 

Or  to  show  that  an  unwritten  declaration  of  trust 
was  made  contemporaneously  with  the  making  of 
tbe  title  under  which  It  is  declared.  HcVay  v.  Mo> 
Vay.  8  Cent.  Bep.  B08, 48  N.  J.  Vq.  47. 

It  Is  admissible  to  prove  that  a  note  executed  to 
one  as  fruardlan  was  merely  Intended  as  a  means  of 
securing  atrust  for  tbe  support  of  tbe  minor.  Col- 
lins V.  Gllson,  89  Iowa.  61. 
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even  been  threatened,  yet  be  proposes  to  keep 
both  the  Iocs  aod  tbeir  purcbase  moner.  upoo 
the  mere  alTegatioD  that  others  are  ioterestea  in 
the  logs  with  the  plaintiff,  although  there  is 
satisfactory  evidence  of  their  assent  to  the 
plafntifE's  action  and  claim  of  title. 

These  several  asBignmenls  of  error  are  not 
sustained.  The  remaioinK  assignments  are 
without  merit  and  are  dismissed.  The  case 
'Was  tried  with  much  care,  aod  an  extremely 
ladd  and  able  charge  wu  delivered  to  the  Juiy . 
It  bas  been  argued  iii  this  court  with  great  force 
and  aMli^  by  the  learned  counsel  on  both  sides. 
Itaeemsto  nsBubstaDtlal  Justice  has  been  done, 
and  we  are  not  convinced  tiist  any  error  oc- 
curred on  the  trial. 

Judgment  qfimud. 


Robert  L.  BROWJTFIEJJ),  Ptf.  in  Err., 
e. 

Lawrence  JOHNSON  et  al. 
(.—Pa..—) 

1.  Where  tlM  KPtlBia  is  nnUtorm  In  bulk 

and  the  act  of  separation  throws  do  additiotial 
burden  on  the  buyer,  a  tender  of  too  much,  from 
which  the  buyer  Is  to  take  the  proper  quantity, 
is  a  gxtod  deliver?;  at  least  where  the  article  la 
ordered  from  a  ooncspondent  who  It  asentfor 
twyf  Off  tt.  * 

S.  Ateaderof400heetoUtresof&ateio 
a  poreh—or,  to  be  taken  firom  m,  aUp'e 
llMd  ocmtaloiuff  688  beotoUtres  of  uniform  goal- 
Itft  where  the  nuts  are  shipped  as  ordered  except 
as  to  addltloDal  quantity,  whlob  Is  oonslffued  to 
the  seller  and  not  to  the  buyer  to  whom  the 
quantity  ordered  Is  conslffDed,  the  purchaser 
havtaff  agreed  to  fumlib  bags.  Is  a  good  delivery 
as  to  the  400  beotoUtree,  espeolallr  where  itwas 
common  to  ship  small  orders  of  *nuta  in  oommon 
bulk  In  this  manner. 

(October  T,1H«;) 

ERROR  to  tbe  Court  of  Comnum  Pleas,  Ko. 
8.  of  Fbiladelidiia  County  to  review  a  judg- 
ment in  favor  of  plaintiffs  in  an  action  to  re- 
rover  damages  for  an  alleged  breach  of  con- 
tract to  purchase  certain  nuts.  Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 
Mr.  M.  HjuBpton  Todd,  for  plaintiff  in 
error; 

When  it  is  sought  to  compel  a  party  to  pay 
for  goods  which  he  has  refused  to  accept,  there 
can  oe  no  recovenr  nnless  the  order  baa  been 
strictly  and  literallr  fulfilled. 

Clark  V.  Wright,  6  Phila.  489;  Norrijigton  v. 
Wnght,  115  U.  8.  188  (29  L.  ed.  866).  See 
Hare,  Cont.  569;  Bowies  v.  8hand,  L.  R  2  App. 
Cas.  455;  ^eUh  v.  OoaOer,  89  N.  Y.  fi40; 
mey  V.  Pepe,  116  U.  S.  218  (20  L.  ed.  872); 
Cath  T.  Binkle,  86  Iowa,  628. 

If  more  is  sent  than  the  purchaser  agreed  to 
buy,  be  may  decline  the  risk  and  trouble  of 
selecting  part  and  return  the  whole. 

Hare.  Cont.  670;  Lety  v.  Green,  1  El.  &  El. 
960;  Cvnliffe  v.  Harriton,  6  Excfa.  908;  Rom- 
tnel  V.  Wingate,  108  Mass.  827;  Ryland»  v. 
Kreitman,  19  0.  B.  N.  8.  851;  Oniss  v.  Eglin, 
2  Bam.  &  Ad.  106;  Boaioek  v.  Jardine,  8  Hurl. 
&  0.  700, 11  Jur.  H.  8.  586;  TamTaeo  v.  Imeat, 
1  El.  &  El.  581;  Benjamin,  Sales  (1888);  Ben- 
net's  Noles.  p.  584;  Beuter  v.  8ata,  48  L.  J.  N. 
8.  C.  P.  492;  Kaekbuin  Contract <rf  Bale,  150- 
162,  *2ie  et  uq. 
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"SCFKBHE  COUBT.  OCT., 

Before  any  property  In  goods  sold  can  pass, 
they  must  be  ascertained,  deaigoated  and  sepa- 
rated from  the  stock  or  quantity  with  wbich 
ther  are  mixed. 

Mailman  v.  Duncan,  61  Pa.  06;  AAiwrtev 
Dwyer,  68  Pa.  880. 

Mr.  iokm  O.  JohnsoB*  for  defendants  in 
error: 

Title  was  vested  in  defendants  after  vendors 
at  Para  had  sold  to  La  Rogue,  Da  Costa  & 
Company,  acting  for  defendants,  and  ^ler 
vendorahad  been  paid  for  tbem  and  bad  de- 
livered them. 

8ee  Hare,  Cont.  p.  426;  Jackton  v.  Andir- 
ton,  4  TaunU  28;  Qardntr  v.  Duteh,  9  Mass. 
480. 

Clark,  J,,  delivered  the  opinion  of  the 

court: 

A  complete  understanding  of  the  rules  of 
law  governing  this  case  involves  a  brief  state- 
ment of  the  material  facts.  On  the  second  day 
of  December,  1886,  Brownfleld  &  Co.,  the  de 
fendants,  gave  an  order  to  Lawrence  Johnson 
&  Co. ,  to  purchase  for  tbem,  in  Branl,  300 
bags  best  quality  of  new  Brazil  nuts  of  the  first 
receipts;  payment  to  be  made  in  cash  on  ar- 
rival, or  by  sixty-d^  note,  etc.,  at  the  defend- 
ants'  option,— the  plaintiffs  to  cable  price  at  the 
time  of  shipment.  On  the  same  day  the  plain- 
tiffs replied,  stating  that  Brazil  nuts  were  not 
bought  bv  the  bag,  but  by  hectolitres,  a  meas- 
ure which,  in  past  years,  averaged  from  100  to 
120  pounds;  that  the  nuts  came  in  bulk  in  the 
steamer  and  the  defendants  would  have  to  fur- 
nish the  bi^  on  arrival  in  New  Toi^;  and  as 
"the  out-turn  of  the  measore  is  uncertain"  tbey 
proposed  (o  order  450  hectolitres,  etc.  To  tbu 
the  defendants  replied  by  telephone,  "Order 
400  hectolitres,  and  buy  only  the  very  best  nuts 
obtainable. '\ 

The  plaintiffs  placed  the  order  in  the  bands 
of  their  correspondents.  La  Roqne,  Da  CostaA 
Co. ,  Para,  6razil,wbo  undertook  the  purchase, 
and  on  the  9th  of  February  following  advised 
the  plaintiffs  of  shipment  per  steamer  Por- 
tuense,  upon  board  of  wbich  were  nearly  6,000 
hectolitres  of  Brazil  nuta  for  other  parties.  Of 
this  shipment,  and  of  the  price,  notice  was  on 
the  same  day  given  to  the  defendants.  Upon 
the  arrival  of  the  Pottuense  in  New  York, 
Lawrence  Johnson  &  Co.  banded  to  the  defend- 
ants a  delivery  order  for  400  hectolitres  Brazil 
nuts,  in  bulk.  In  separate  hold,  on  board  the 
Portuenae,  with  copy  of  original  Invoice,  and 
the  platotiffs'  bill,  amounting  to  $3,441.18. 

The  invoice  was  for  S12  hectolitres  at  15,150 
reis  each,  and  88  hectolitres  at  14,000  reis  each ; 
showing  that  the  nuts  bad  been  OTiginally  pur- 
chased Id  two  separate  lots,  and  at  different 
prices.  The  defendants,  with  the  delivery 
order  in  tbeir  poraession,  proceeded  to  New 
York  and  went  on  board  the  Portuenae,  where 
they  found  one  consignment  of  nuts  in  the 
name  of  Brownfleld  &  Co..  but  the  plaintiffs' 
storekeeper  informed  them  that  the  hecto- 
litres in  question  were  embraced  in  a  conai^- 
ment  of  562  hectolitres  of  Brazil  nuts  in  sepa- 
rate hold,  in  the  name  of  the  plaintiffs.  The 
defendants  thereupon  refused  to  receive  any 
portion  of  these  nutn  aa  an  execution  of  their 
order.  The  plaintiffs  tendered  to  the  defend- 
ants the  whole  OSB  bectolltrea  w  400  becto- 
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litres  titieieof.  at  their  option,  at  the  invoiced 
prices,  which  tender  in  either  alternative  the 
defendaots  declined  to  accept.  The  plaiotifla 
afterwards  tendered  400  hectolitres  at  the  aver- 
age price,  which  the  defendants  also  declined; 
snbaequently  the  plaintiA  separated  the  400 
hectoutres  from  the  lot,  and  notified  the  defend- 
ants of  their  weight,  but  the  defeodsnts  abso- 
lutely declined  to  accept  the  nuts  on  any  of  the 
several  propositfons  made      the  plaintiffs. 

The  682  hectolitres  were  made  up  of  two 
lots,  one  of  312  hectolitres,  invoiced  at  15,150 
reis;  the  other  of  het^litres,  invoiced  at 
14,000  reis:  88  hectolitres  of  the  latter  were  In- 
vi^oed  to  the  defendants,  and  the  residue,  being 
183  hectolitres,  to  Lawrence  Johnson  &  Co., 
for  account  of  LaRoque,  Da  Costa  &  Co., who, 
it  is  said,  according  to  the  method  of  dealing 
in  Brazil,  in  order  to  get  68  hectolitres  to  fill 
the  order  were  obliged  to  buy  a  larger  lot. 
That  all  parUes  acted  in  good  faith  is  a  fact 
found  by  the  Jury,  and  the  case  turns  upon  the 
question  whether  the  defendants'  tnder  was 
properly  and  legally  executed. 

If  the  purchase  had  been  of  400  hectolitres 
only,  shipped  in  separate  bold,  there  could  be 
DO  question  as  to  the  defendants'  liability  for 
the  price.  What,  then,  was  the  effect  of  plac- 
ing the  183  hectolitres  in  the  same  hold  with 
the  ^  consigned  to  the  defendants?  It  may 
be  conceded  as  a  general  rule  that,  as  between 
vendor  and  vendee,  when  it  is  sought  to  compel 
a  party  to  pay  for  goods  which  he  has  refused 
to  accept,  there  can  be  no  recovery  unless  the 
order  has  been  strictly  and  literally  fulfilled. 
The  buyer  is  entitled  to  refuse  thewhole  of  the 
goods  tendered  if  they  exceed  the  quantity 
agreed,  and  the  vendor  has  no  right  to  insist 
upon  the  buyer's  acceptance  of  all,  or  upon  the 
buyer's  selecting  out  of  a  lai^r  quantity  de- 
livered. Benjamin,  Sales,  §  1080.  To  the  same 
effect  are  tbe  cases  cited  by  the  plaintiffs  in 
error.  With  reference  to  quantity,  however, 
the  role  b  less  rigid  where  goods  are  ordered 
from  a  oorreBponocait  who  is  agent  for  buying 
them  {Trdani  v.  Livingtion,  L.  R.  2  Q.  B.  99, 
36  L.  J.  N.  8.  Q.  B.  50,  L.  R  5  H.  L.  895); 
for  the  relation  of  vendor  and  vendee,  which 
finallv  results,  is  preceded  by  the  relation  of 
principal  and  agent,  and  the  agent  in  such  a 
transaction  is  necessarily  invested  with  some 
degree  of  discretion  in  making  the  purchase. 
See  also  Johnston  v.  Ser^aiD,  L.  R.  2  Exch. 
82.  88  L.  J.  K.  8.  £xeh.  44;  Jeff«rton  y.  Qutr- 
Mr.  80  L.  T.  N.  S.  887. 

It  must  be  conceded,  however,  that  the  pur- 
chase and  tender  of  582  hectolitres,  upon  an 
order  for  400,  would  involve  a  wider  discretion 
than  would  be  allowable  under  the  special  facts 
of  this  case,  even  as  between  principal  and 
agent. 

In  this  case,  however,  tbe  plaintiffs'  corres- 
pondent purchased  for  and  Invoiced  to  the  de- 
fendants 4/00  hectolitres  only,  and  that  quantity 
was  tendered;  the  remaining  183  hectolitres 
wen  not  hivoiced  to  tbe  defendants,  although 
the  plaintiffs  pnqxwed  that  the  defendants 
might  hacre  them  If  they  chose  to  take  them. 
Tbe  400  hectolitres  of  nuts  unquestionably  ke- 
eame  tbe  moperty  of  tbe  defendants  when  pur- 
diawd  In  Brazil,  for  they  were  purchased  upon 
their  <nder.  By  force  of  that  order  tbe  plain- 
tUts  became  Ibe  d^endants'  agent  with  author- 
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ity  to  constitute  an  agent  in  Para  for  lis  execu- 
tion; and  the  nuts  were  bought  in  virtue  of 
the  authority  thw  conferred.  Tbe  on^  ques- 
tion, therefore,  would  seem  to  be  upon  the  ef- 
fect of  tl)e  shipping  of  the  whole  lot  of  683 
hectolitres  in  one  hold,  although  upon  separate 
invoices  and  to  different  consignees.  It  was 
shown  that  this  was  the  usual  method  of  ship- 
ping, especially  when  the  orders  were  small. 
There  was  no  effort  to  establish  a  custom  of 
this  kind,  but  simply  to  show  that  this  was  tbe 
usual  and  ordinary  method  pursued  in  the 
shipping  trade.  The  defendant  had  a  right  to 
suppose  these  goods  would  be  shipped  in  Uie 
usual  manner,  unless  be  directed  otherwise,  and 
that,  although  intermingled  with  others  in  tbe 
forward  bold  of  the  vessel  for  transportation, 
they  would  be  separated  at  tbe  place  of  de- 
livery. The  nuts  Id  question  were  of  the  same 
quality;  they  were  bought  at  different  prices, 
but  the  evidence  is  clear  that  they  were  of  uni- 
form quality. 

Tbe  weight  of  American  authority  supports 
the  proposition  that  when  property  Is  sold  to 
be  taken  out  of  a  specific  mass  of  uniform 
quality,  title  will  pass  at  once  upon  the  making 
of  tbe  contract,  If  such  appears  to  be  the  intent. 
Oil  in  a  tank  and  grain  in  an  elevator  may 
serve  as  illustratloos  of  this  rule.  Where,  bow- 
ever,  the  property  sold  is  part  of  armass  made 
up  of  units  of  unequal  quality  or  value,  such 
as  cattle  in  a  herd,  selection  is  essential  to  the 
execution  of  the  contract,  and  of  course  tbe 
rule  cannot  applv.  Benjamin,  Sales,  477,  081, 
and  cases  there  cited. 

The  storage  of  oil  in  tanks  and  of  grain  in 
elevators,  although  not  universal,  la  the  usual 
and  ordinary  means  employed  by  large  dealers 
in  those  commodities;  and  whilst  no  custom  of 
that  kind,  technically  speaking,  could  be  estab- 
lished, the  usage  of  the  trade  and  general 
course  of  business  in  this  country  is  well  known. 
In  view  of  the  necessities  which  grow  out  of 
such  usage,  tbe  American  courts  have  departed 
from  the  rule  adhered  to  in  Eoghuid,  and  have 
recognized  a  rule  for  the  delivery  of  this  class 
of  property  more  in  conformity  with  the  com- 
mercial usages  of  the  country.  A  distinction 
is  made  between  those  cases  where  the  act  of 
separatiou  is  burdensome  and  expensive  or  in- 
volves selection,  and  those  where  the  article  is 
uniform  in  bulk  and  the  act  of  separation 
throws  no  additional  burden  on  tbe  buyer.  In 
the  hMer  class  of  cases  a  tender  of  too  much, 
from  which  the  buyer  is  to  take  tbe  proper 
quantity,  is  a  good  delivery.  Benjamin,  Sales, 
lOSO,  noU;.  See  also  Kimheriy  v.  Patchin,  10 
N.  Y.  880;  Hvtchiton  v.  Com.  88  Pa.  472, 
Wilkinaon  v.  Stevart,  85  Pa  255;  AvO  v.  Bida, 
117  Pa.  689,  10  Cent.  Rep.  781. 

Tbe  case  at  bar  bears  no  analof^  whatever 
to  Stevemon  v.  Burgin,  49  Pa.  44,  for  all  that 
is  decided  by  that  case  is  "that  in  a  contract 
for  a  fixed  quantity  of  merchandise  to  be  de- 
livered on  board  a  vessel,  the  purchaser  Is  not 
bound  to  accept  and  pay  for  a  larger  quantity. " 
Tbe  principle  has  no  application  to  the  evi- 
dence in  this  case. 

The  case  at  bar  bears  a  closer  analogy  to 
loekhart  v.  Bnuatt,  77  Pa.  68.  In  that  case 
a  tender  of  5,000  barrels  of  oil  was  made  by 
Loekhart  to  Bonaall  out  of  a  bulk  of  5,981 
banela  contained  in  116  bulk  cars.  Aa  It  was 
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the  duty  of  BoDBall  to  pump  the  oil  from  the 
cars  ioto  the  tanks  of  the  Anchor  Works,  which 
had  been  derignated  as  the  place  of  delirery, 
it  was  held  that  Lockhart  was  not  bound  to  set 
apart  the  precise  quantity  named  in  the  con- 
tract before  offering  to  deliver.  So  here,  the 
measuriag  of  the  nuts  and  their  removal  from 
the  vessel  was  the  work  of  the  defendants,  and 
as  the  article  was  uniform  in  bulk,  selectioD 
was  of  no  consequence,  nor  was  the  act  in  any 
Beaaa  burdeoBome  or  ezpensiTe;  for,  assamiog 


that  the  whole  bulk  was  to  be  measured,  yet 
the  expense  attached  to  the  whole,  and  each 
part  owner  was  liable  to  share  it 

We  are  of  opinion  that,  wbeu  the  nuts  were 
delivered  od  board  the  Portuease  at  Para  the 
title  to  igS  of  the  bulk  belonged  to  the  defend- 
aota  and  that  upon  the  arrival  of  the  vessel  at 
New  Tork  the  tender  of  the  583  hectolitres 
from  which  the  defendants  were  invited  to  take 
their  share  was  a  good  delivery. 

The  judgment  i*  afflmud. 


IOWA  SUPREME  COURT. 


William  RINTRAGER 

V. 

Cornelius  MAHONY  et  at. 
(  Iowa  ) 

1.  Aved«mptlonflroai»texB»lelieBiBet- 

ed  by  the  payment  by  the  person  entitled  to  re- 
deem of  tbe  amount  wblch  be  la  informed  by  the 
proper  officer  is  neoessary,  and  bis  receipt  of  a 
oertltloate  of  redemption  from  the  offloer,  al- 
tiioiiffbby  mistakfl  tO.  the  offloer  the  moount  paid 
is  too  small. 

2.  A  valid  redemptioo  will  not  be  avoid- 
ed by  the  negleot  of  the  redemptioner  to  pay  tbe 
amount  overlooked  by  the  officer  and  omitted 
from  tbe  payment,  even  when  notioe  of  tbe  mis- 
take Is  [glven^blm  by  the  offloer  audilts  payment 
demanded. 

8>  An  m;pjfiemX  will  not  lie  <rom  a  judgment 
which  has  been  performed. 

(October  10.1880 J 

CROSS  appeals  from  a  decree  of  the  Dis- 
trict Court  for  Dubuque  County  in  an  ac- 
tion to  quiet  title  to  certain  lands  which  plain- 
tiff claimed  under  a  tax  deed,  plaintiff  appeal- 
iuff  from  so  much  of  the  decree  as  permitted 
defendants  to  redeem  from  the  sale,  and  de- 
fendants appealing  from  so  much  as  required 
the  payment  of  a  certain  sum  to  entitle  them 
to  the  land.    D^endanM  appeal  dismitsed  and 

Tbe  facta  soffldently  appear  in  the  opinion. 


NoT«.— RnlempMon  from  tax  wife. 

It  is  tbe  duty  oftbe  proper  officers  to  fmpertloor- 
reot  Information  to  parties  seekingr  to  redeem  from 
tax  sales,  and  their  mistake,  error  or  aeffUgenoo 
wlU  support  the  rlffbt  of  redemption  after  tbe  exe- 
cution of  tbetaxdeed.  Coming  Town  Co.  v.  Davis, 
44  {ova.  eS8;  Buhb  v.  Tompkins,  47  Fa.  3S0;  Balrd  v. 
Gaboon,  S  Watts  &  S.  540;  Laird  v.  Hiester.  24  Pa. 
482;  Douffberty  v.  Dlokey,  4  Watts  &  S.  146;  Price  v. 
Hott,  5S  Fa.  815;  lAmb  v.  Irwln,  fl9  Pa.  488;  Dtetrlek 
V.  Hasnn,  87  Pa.  4(^  Van  Benthuysen  V.  Sawyer,  38 
N.  Y,  IBO;  Kinsworthy  y.  Austin,  38  Ark.  876;  2 
Deety,  Taxn.  877. 

Itis  tbe  duty  of  tbe  treasurer,  on  an  offer  to  re- 
deem, to  state  the  taxes  and  costs  to  be  paid;  and  If 
he  misstate  the  amoant  ft  wfll  Dot  affect  the  re- 
demption. Dietrich  V.  Hason,  87  Pa.  40;  Prloe  v. 
Hott,  52  Pa.  316:  Bul>b  v.  TompUna,  Pa.  809; 
Balrd  V.  Gaboon.  6  Watts  &  8. 640: 

If  redemption  Is  prevented  by  the  offloer  refusing 
to  give  a  statement  and  receive  the  amount,  tbe 
title  fs  not  out  off.  Tan  Benthuysen  t.  Sawyer,  38 
Iff.  Y.  180. 
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Mettn.  Powers  tt  Itaey,  for  plaintiff: 
Tbe  certificates  of  redemption  do  not  consti- 
tute the  redemption;  they  are  only  prima  fade 

evidence  of  redemption. 

Shawler  v.  Johiimn,  52  Iowa,  477. 

The  sale  is  not  discharged  until  the  proper 
amount  is  paid. 

Blackwell,  Tax  Titles,  4tfa  ed.  p.  500. 

There  is  no  such  thing  under  our  Statute  as 
a  partial  redem})tion;  there  must  be  a  complete 
redemption  or  it  is  no  redemption  at  all.  In 
this  case,  the  requisite  amount  not  having  been 
paid,  the  fault  as  to  its  nonpayment  before  tbe 
deed  issued  mustnot  in  any  manner  be  attribut- 
able to  the  fee  owner;  and  he  wilt  not  be 
allowed  to  set  aside  the  tax  deed  and  to  redeem, 
unless  he  te  free  from  negligence,  and  unless 
the  evidence  shows  strong  equities  entitling  him 
to  the  relief. 

Barriton  v.  Owen»,  67  Iowa,  814;  Botinger 
V.  Henderton,  28  Iowa,  167;  Flayter  v.  Codiran, 
87  Iowa,  260;  Moore  v.  Hamlin,  88  Iowa,  483. 

The  certificates  of  redemption  are  but  prima 
facie  evidence  of  redemption,  and  marking  tbe 
land  "redeemed"  on  the  tax  books  did  not  make 
a  redemption  when  it  was  a  mistake,  and  the 
land,  in  fact,  had  not  been  redeemed. 

Blackwell,  Tax  Titles,  4th  ed.  p.  501;  8taU 
V.  8ehoot  dis  U.  Land  Cornn.  18  Wis.  409; 
Shawler  v.  Johnaon,  62  Iowa,  477. 

Especially  is  this  true  when  tbe  fee  owner  is 
notified  of  tbe  mistake  and  is  asked  and  is 
offered  to  be  allowed  to  redeem  before  the  deed 
issued.  If  the  party  attemptug  to  redeem  has 
not  paid  all  that  was  requisite  to  complete  it, 


The  owner  cannot  be  damaged  by  negleot  of  the 

offloer.  Price  v.  Mott,  B£  Pa.  815. 

The  redemption  is  effectual,  though  by  mistake 
all  tbe  taxes  were  not  Included  which  should  have 
berai.  Bubb  V.  Tompkins,  47  Pa.  88Bi 

AlOiough  redemption  is  a  statutory  right,  yet  a 
party  attempting,  In  good  faith,  to  make  It.  may  be 
relieved  against  the  mistakes  or  frauds  of  the  offi- 
cers of  the  law  or  of  the  purtdiaeer.  Gage  v.  Soales. 
100  HI.  218. 

The  sale  will  be  discharged  even  tbongh.  In  con- 
sequence of  the  mistake,  he  has  paid  less  tiian  the 
proper  amount,  ff  he  will  ptf  tbe  defldeney. 

iWd. 

Where  the  owner  of  real  estate  sold  for  taxss  ap- 

plliid  to  Uio  county  clerk  to  redeem  tbe  same,  and 
paid  the  sum  required  of  htm  by  the  clerk,  and 
took  a  certificate  of  redemption,  but  the  clerk,  by 
mistake,  failed  to  require  the  payment  of  taxes 
subsequent  to  tbe  sale,  a  court  of  equity  may  re- 
lieve the  owner  as  against  such  mlatake,  and  pro- 
tect the  owner's  UUe.  Ibid. 
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be  should  make  a  clear  showing  that  no  le- 
vponsibilitT  for  not  pavin?  rests  upon  him. 

Cooley,  Taxn.  2d  ed.  541. 

When  defendants  performed  vihat  was  re- 
quired of  them  by  the  decree,  and  thus,  so  far 
as  they  were  concerned,  derived  the  benefits  to 
them  arising  from  it,  and  assented  to  it,  it  be- 
came Qxed  and  absolute  as  to  them,  and  they 
cannot  appeal  from  it. 

Borgalthoua  v.  Farmen  tfe  M,  Int.  Co.  86 
Iowa,  352;  Mississippi  <ft  M.  B.  Co.  v.  Bving- 
ton,  14  Iowa,  572;  Altoona  Ind.  IHst.  v.  JJela- 
ware  Ditt.  Twp.  44  Iowa,  201. 

Messrs.  Utt  Brother*,  for  defendants: 

If  a  party  in  good  faith  attempts  to  redeem, 
and  applies  to  the  proper  officer,  and  pays  the 
amount  demanded  by  him  for  redemption,  and 
this  amount  is  accepted  by  the  officer,  it  is  in 
fact  a  redemption,  and  a  deed  thereafter  issued 
upon  tbe  sale  is  void. 

Buhh  V.  TamjOeim,  47  Pa.  858;  Pri(x  y.  MoU, 
68  Pa.  816;  DiOriek  v.  Mason,  57  Pa.  40-48; 
Breinh  t.  Qok,  81  ^  886:  Bnrrougfas.  Taxn. 
860;  Cooley,  Taxn.  2d  ed.  640.  See  also  Van 
BentJtuysen  v.  Sawyer,  36  N.  T.  150:  Coming 
Tofon  Co.  V.  Davis.  44  Iowa,  ^2,  628;  JBart- 
man  v.  Anderson,  48  Iowa,  309. 

The  sale  book  does  not  sbow  that  Hintrager 
ever  paid  any  of  the  subsequent  taxes,  and 
therefore  tbe  party  applying  to  redeem  was  not 
compelled  to  pay  them. 

Shoemaker  t.  Laea.  46  Iowa,  432;  Bough  v. 
EaAey,  47  Iowa,  880;  Gardner  v.  Early,  69 
Iowa,  ^. 

Qifmskgtirt  J.,  delivered  tbe  opinion  of  the 
court: 

Hie  oontroveTCT^  involves  tbe  tl^  to  certain 
lots  in  the  City  of  Dubuque.  The  basis  of  the 
plaintiff's  title  is  a  tax  deed  signed  by  tbe  treas- 
urer of  said  city.  When  tbe  lots  were  sold  for 
taxes,  D.  A.  Mabony  and  others  were  tbe 
owners,  as  heirs  to  C.  Mahony,  deceased. 
Within  the  statutoiy  period  for  redemptioo,  D. 
A.  Mahony  paid  to  tbe  proper  officer  the 
amount  damned,  and  received  a  certificate  of 
redemption.  Some  years  thereafter  tbe  ci^ 
treasurer  issued  to  plaintiff  a  deed  in  pursuance 
of  tbe  sale  for  taxes.  Plaintiff  in  this  proceed- 
ing seeks  to  quiet  the  title  to  the  lots  by  virtue  of 
hisdeed,  ana  to  avoid  the  effect  of  defendant's 
certificate  of  redemption,  by  showing  that  at 
the  time  of  the  redemption  Mahony  did  not 
pay  the  amount  necessary  to  redeem,  and  after- 
wards  netriected  to  make  such  payment,  wben 
reqaested  by  the  city  treasurer  to  do  ao.  We 
Ifauik  it  must  be  conceded  that  tbe  requisite 
amount  was  not  paid.  Tbe  record,  in  this  re- 
spect, hardly  admits  of  a  question.  The  par- 
Iteular  facte  lo  brief  arc  that  Mabony  went  to 
the  treasurer  and  asked  the  amount  necessary 
to  redeem.  The  treasurer  examined  the  books 
uid  stated  the  amount,  which  was  paid  without 
questltHi.  Mahony  took  no  part  in  the  exami- 
nation of  }  books,  and  wholly  relied  on  the 
Informatio  given  him  by  the  treasurer  as  to  the 
amount  to  V  e  paid.  The  amount  necessary  for 
rcdemotioa  was  9^>70,  and  the  smouot  actu- 
ally paid  was  $47.29.  No  question  of  fraud  or 
deception  is  made  as  against  Mahony.  With- 
in a  month  after  redemption,  tbe  trrasurer  no- 
Ufled  M^ony  of  the  mistake,  and  requested 
him  to  make  the  additional  p^ment,  which  he 
6L.H.A. 


neglected  to  do.  No  effort  was  made  to  set 
aside  or  avoid  the  redemption;  but  the  treas- 
urer, because  of  tbe  deficiency  in  payment, 
treated  the  redemption  as  of  no  effect,andmade 
the  deed  to  the  plaintiff. 

Tbe  record  presents  the  question  if  a  treas- 
urer's deed,  under  sach  drcumstances.  is  valid 
to  convey  title.  The  specific  point  urged  in 
argument  is  that  there  was  a  "redemption,  or 
no  redemption,"  and,  as  we  understand,  if  a 
redemption,  nodeedcouldjissue;  if  no  redemp- 
tion, then  the  deed  could  issue.  If  tbe  expres- 
sion is  designed  for  acceptance  without  quali- 
fication, its  correctness  might  be  doubted;  that 
is,  if  counsel  claim  that  a  redemption  that 
would  save  the  issuing  of  a  deed  must  be  one 
that  could  not  be  set  aside  because  of  defects  in 
tbe  proceeding,  we  are  not  at  preseot  prepared 
to  accept  it  as  a  correct  expression  of  tbe  law. 

A  person  desiring  to  redeem  land  from  a  sale 
for  taxes  must  apply  to  tbe  officer  designated  by 
law;  the  amount  necessan  for  redempBon  must 
be  determined  from  calculations  based  upon 
data  from  books  or  records  of  the  office;  and, 
of  necessity,  the  question  of  amount  must  be 
determined  by  tbe  officer.  In  this  respect  he 
must  act  for  the  tax-sale  purchaser  aod  the  re- 
demptioner.  The  laws  prescribing  tbe  forms 
and  methods  for  redemption  are  enacted  in  the 
ligbt  of  the  existing  facts  that  many  persons 
applying  to  redeem  are  not  compete!  to  make 
the  calculations,  nor  to  ascertain  from  tbe 
records  the  data  necessary  therefor;  and  an  at- 
tempt so  to  do  would  result  in  confusioD  and 
failure.  Man^  who  are  competent  to  make  the 
calculations  with  the  proper  data  are  unfamiliar 
with  the  records  of  Uie  office;  and  an  attempt 
to  trace  the  records  would  be  Impracticable, 
and  often  a  serious  impediment  lo  tiie  business 
of  the  office.  Tbe  case  of  Corning  Town  Co. 
V.  Davis,  44  Iowa,  622,  may  be  profitably  con- 
sulted, on  this  branch  of  ttie  case,  as  to  duties 
of  officers,  and  reliance  thereon.  Now,  when 
a  party  entitled  to  redeem  applies  to  the  proper 
officer,  and  asks  for  the  proper  amount  to  re- 
deem, and,  upon  information,  pays  it,  and 
takes  his  certificate,  and  by  mistake  of  the  offi- 
cer the  amount  paid  ia  too  small,  is  it  a  redemp- 
tion? 

Barring  one  feature  of  tbe  case  to  be  hereaf- 
ter noticed,  the  Supreme  Court  of  Pennsyl- 
vania seems  to  have  bad  the  same  question  be- 
fore it. 

Intiiecaseof  AuA&v.  IWipJtin*.  47  Pa.  869,by 
mistake  of  the  officer,  subsequent  taxes  paid  by 
the  purchaser  were  not  included  in  the  redemp- 
tion. This  Is  tbe  mistake  that  the  appellant 
claims  tbat  tbe  officer  made  in  tbe  case  at  trar. 
Tbe  court  held  tbat  this  was  a  complete  re- 
demption, and  devested  the  lien,  and  that  tbe 
deed  which  afterwards  issued  was  void.  Tbe 
court  said:  "We  think  this  land  was  well  re- 
deemed. Tbe  owner  came  bi  the  proper  time 
to  the  proper  officer,  and  offered  to  pay  all 
charges  tbat  were  against  tbe  land;  audit  was 
by  mistake  of  tbe  officer  tbat  be  did  not  pay 
all.  His  redemption  is  not  invalidated  by  tbe 
mistake  of  tbe  public  officer.  It  was  very  nat- 
ural to  trust  him.  Most  people  do  so,  and  the 
law  cannot  declare  such  trust  wrong.  If  the 
purchasers  did  not  get  all  they  are  entitled  to  by 
the  redemption,  their  remedy  is  against  the 
treasarer."  The  same  quertlon  was  again  be- 
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fore  that  court  In  the  case  of  Price  v.  Mott,  Sd 
Pa.  316,  and  the  caw  at  Bulb  t.  Tompkin*  was 
cited  and  approved. 

The  caee  of  Diebriek  v.  Mason,  67  Pa.  40,  is 
also  directly  in  polnL   In  that  case  the  oflBcer 
also  accepted  a  tess  sum  than  was  necessaiy  to 
redeem,  and  a  deed  issned,  and  it  was  held  tbat 
tiie  deed  was  void.   The  court  said:   "But  it 
seems  that  Id  making  out  the  statemeat  the 
treasurer  by  miscalculation  made  it  |1. 58  less 
than  the  true  amount.   It  is  ar^ed  that  I>art 
and  Fitch  were  bound  to  render  the  full  amouot 
and  that  no  duty  lay  apon  the  treasurer  except 
to  receive  what  might  be  offered  him.   This  is 
not  the  law.   The  parties  acting  in  the  re- 
demption are  the  owner  and  the  officer.  The 
owner  must  apply  for  the  redemplion,  but  the 
treasurer  must  furnish  him  with  the  means  of 
making  hia  tender.   The  treasurer  is  the  legal 
custodian  of  the  books,  and  the  entries  of  the 
taxes  and  costs,  oontainiog  the  informatioD 
neoeasary  to  know  tiie  same,  to  be  tendered. 
This  information  it  is  his  duty  to  give,  and  be 
cannot  even  nmplr  lay  the  oooks  before  the 
owner,  and  (ximpel'himto  search  them  for  him- 
self.  The  knowledge  of  the  latter  may  not  be 
adequate  to  find  what  be  needs.   It  is  therefore 
the  duty  of  the  treasurer  to  state  the  taxes  and 
costs  to  be  paid,  and,  if  he  mistake  the  amount, 
his  miscalculation  or  omission  shall  not  defeat 
the  redemption.   The  owner,  having  called  for 
the  amount,  and  paid  alt  demanded  for  the  re- 
demption, cannot  be  involved  in  the  loss  of  bis 
land  by  the  mistake  of  the  officer;  but  the  treas- 
urer must  make  good  the  defldeocy  to  the  pur- 
chaser.  The  same  principlea  apply  to  taxes 
subsequent  to  the  sale." 
.-  The  criticism  by  appeUsnt  upon  these  cases 
as  authority  is  that  "there  was  no  negligence  or 
fault  of  the  fee  owner.   It  was  entirely  the 
fault  of  the  officer."   We  must  infer  that,  but 
for  the  fault  or  negligence  ui^ed  as  against  ap- 
pellees, tlie  cases  would  be  good  authority. 
Now,  the  fault  or  Diligence  on  the  part  of  ap- 
pellees is  the  failure  to  make  the  additional 
payment  when  notified  of  the  mistake  after  the 
redemption.   There  is  no  pretense  of  fault  or 
negliffence  on  the  part  of  Mahony  at  the  time 
of  redemption,  or  that  he  knew  of  a  mistake  In 
amount  till  notified  thereafter.   If,  then,  there 
had  been  no  notice  to  Mabony,  and  a  failure 
to  pav,  the  cases  cited  and  the  one  at  her 
would  be  parallels  on  principle,  and  the  re- 
demption yeiiA.   We  must  then  meet  the 
question  if  a  valid  redemption  will  be  avoided 
\]v  a  mere  notice  by  the  officers  to  the  redemp- 
tiooer  that  there  was  a  mistake  in  the  amount 
paid,  and  a  request  for  payment  refused.  The 
dangers  to  be  reasonably  anticipated  from  the 
establi^ment  of  such  a  rule  are  too  manifest  to 
require  reference.   If  a  certificate  may  be  thus 
avoided  within  one  month,  may  it  not  be  done 
within  a  year,  or  five  or  ten  years;  and,  in  the 
mean  time,  what  is  the  condition  of  the  land  as 
to  title?  If,  upon  such  notice,  for  any  reason, 
the  redemptioner  refused  payment,  the  deed 
may  issue,  and,  with  uncertainties  as  to  an  act- 
ual liability  for  payment,  his  land  la  lost,  orat 
best  the  title  Ibvolved. 

It  is  urged  with  much  earnestness  that  it  la 
the  payment  that  constitntes  the  redemption, 
and.  tnferentially.  that  It  mnat  be  the  full 
amonnt  required  nj  law,  and  that  wilhoat  such 
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payment  there  can  be  no  redemption.  We  can 
add  nothing  to  the  force  of  the  Pennsylvania 
cases  on  that  subject.  They  appear  to  be  di- 
rect in  point,  and  very  conclusive  in  argument. 
There  can  be  no  controversy  with  the  quotation 
from  Blackwell  on  Tax  Titles,  to  tiie  eOect 
that  it  Is  the  payment  that  makes  the  redemp- 
tion; but  when  the  party  applies  for  redemp- 
tion, and  makes  the  pavment  demanded,  he  has 
answered  [the  full  spfrit  of  the  law  as  cited. 
The  query  is  submitted,  Would  there  lie  a  re- 
demption if  the  treasurer  issued  a  certifirate 
without  any  payment?  The  facts  In  such  a 
case  would  be  so  widely  different  as  to  devest 
it  of  all  applicability  to  the  case  in  band.  As 
bearing  on  the  argumentative  force  of  the  query, 
it  may  be  said  lo  be  at  least  doubtful  If.  with 
the  certificate  issued,  and  the  record  disclosing 
a  redemption,  the  deed  could  issue  without 
some  proceeding  for  ils  correction.  It  seems 
to  us,  both  on  authority  and  reason,  that,  when 
the  certificate  issued,  there  was  aucharedemp- 
tion  as  would  prevent  Xbe  Iraulng  of  a  deed, 
and  that  the  refusal  to  pay  the  d^ciency  when 
notified  by  the  treasurer  did  not  avoid  the  re- 
demption. 

In  the  district  court  the  amount  necessary  to 
redeem  fully  at  that  time  was  ascertained,  and, 
as  a  condition  upon  which  the  decree  favor- 
able to  defendants  was  entered,  they  were  to 
tia^  the  ascertained  amount  into  court  for  plain- 
tiff within  a  specified  time.  From  that  part  of 
the  judgment  the  defendants  appealed.  How- 
ever, within  the  required  time,  the  amount 
was  paid.  The  payment  was  a  performance  of 
Lbe  judgment,  and  from  a  judgment  which  hud 
been  performed  an  appeal  will  not  lie;  and 
hence  the  defendants'  appeal  la  dismissed. 

On  plain  tiff"  a  appeal  ne  cam  it  affirmed. 


C.  HARDIN  &  Sons 
t. 

IOWA  RAILWAY  &  CONSTRUCTION 
CO.  etoL 

(....Iowa-..) 

up^noUce  InsuflleUnt  ttotfaTto"^? persons 
upon  whom  It  was  served  and  as  to  ttme  of  werv- 
ice;  and  affldavlts  of  couosel,  at  least  so  far  as 
tboy  are  In  oonfltct,  will  not  lie  read  on  appeal  for 
the  purpose  of  sbowlng  afirreemeots  between 
oounsel  as  to  the  taking  of  such  depositions. 
S.  It  will  be  preramed  tbat  directom  of 
a  oorporaticm  werejilgbtfull;  in  aesslon  where  the 
record  shows  ttiat  thoy  met  and  took  offlotal  ao- 
tlon. 

8.  Authority  gtwaa  a  board  of  dlreo 
t<n«  to  execute  a  note  foraoertatn  sum  of 
money  and  Interest  does  notautborlsethe  tnchin- 
ion  In  the  note  of  a  stlpulatkm  for  a  further  anno 
as  an  attorney^  fee.  If  oolleoted  br  an  attorney. 

4*  On  flwvtiloMve  <tf  deede      tnaat  on 

land  across  which  a  railroad  Is  oonstructod.  the 
decree  should  not  except  the  right  of  way  from 
ttte  sale,  where  the  deeds  moke  noexc^ittoD  there- 
of,  and  It  Is  not  shown  tbat  the  company  holds  lt« 
right  of  way  br  a  title  superior  to  the  tmit  deeds. 

{October  80, 1889.) 

CROSS  appeals  from  a  decree  of  the  District 
Court  of  Hardin  County  lo  an  action  upon 
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« I»omlflBonr  DOte,  snd  to  foreelote  certaio  se- 
rarideB  bda  u  collalenl  Umeto.  Affirmed  in 
part, 

Tbe  defoidaiit.  tbe  Chicago,  Iowa  &  Dakota 
Railway  Company,  employed  tbe  defeDdant, 
the  Iowa  Railway  &  CoDStruction  CompBDy, 
to  construct  its  road .  Tbe  latter  Company  bor- 
rowed money  fzom  [daintiffs  to  carry  on  the 
wnk  of  ooDBtmction,  and,  to  secure  its  repay- 
ment, executed  to  plaintiffs  its  promissory  note, 
and  also  gave,  or  caused  to  be  given,  to  tbem 
ss  collateral  security  for  such  note  certain  deeds 
of  trust  upon  real  estate,  a  chattel  mortgage 
upon  rolling  stock  to  be  used  oo  the  railroad, 
and  certain  DQDds  lamed  by  tbe  Railroad  Com- 

FlalDtifTa  brought  thla  antt  upon  the  noteand 
sM^t  to  realize  npoa  tbe  collateral  securitiefl. 
A  deciee  was  rendered  favorable  to  plaintiffs 
but  not  giving  tbem  all  the  relief  they  claimed, 
and  both  plaintiffs  and  defendants  appealed  to 
this  court. 

The  further  facts  ai^)ear  In  the  opinion. 

Mr.  H.  S.  Hafl;  for  C.  Hardin  &  Sons: 

Tbe  attorney's  fee  sho^ild  have  been  allowed 
bv  the  court  below  as  the  promisaoiy  note  pro- 
ndes  for  a  reaaonable  attorney's  fee,  and  tbe 
Statute  authorizes  it  See  Acta  18th  Gen.  As- 
sembly. 180,  181,  chap.  185. 

Whenever  a  corporation  aggregate  is  acting 
witUn  the  scope  of  the  legitimate  purpose  of 
its  institution,  all  parol  contracts  made  by  its 
authorized  agents  ate  expnaa  promiaea  of  the 
conioratioo;  and  all  duties  Imposed  on  tiiemby 
U«.  and  all  beneflts  confenea  at  tiidr  request, 
raise  im^died  piomisea  Un  the  enforcement  of 
which  an  action  lies. 

Index  Dig.  U.  8.  8.  Ct.  Rep.  vol.  1.  p.  485, 
§  270;  Bank  of  GUvmbia  v.  PtOterton,  11  U.  8. 
7  Crancb,  290  (3  L.  ed.  851). 

A  corporation  may,  by  parol,  authorize  its 
treasurer  to  e^cute  a  promissory  note  in  Its 
name. 

(m  JfOUmm  r.  Hint  Nat.  Bank,  43  Hlch. 
481;  Merrick  r.  BurUngton  A  W.  Pt.  Boad  Co. 
U  Iowa,  74. 

For  the  purpose  of  effecting  the  object  of  the 
corporation  its  powers  are  as  broad  and  com- 
prenenslve  as  those  of  an  IndlTidual,  unless  the 
eiercbe  of  the  aaaerted  power  Is  expressly  pro- 
tuMted. 

Thompam  r.  Lambert,  44  Iowa,  389. 
As  to  tbe  declarations  of  trust  all  the  parties 
concerned  acted  under  them,  the  plaintiffs  In 

C faith  loaning  the  money  to  the  defendant 
paoy,  and  the  defendant  receiving  the 
nwoey  with  full  knowledge  of  all  ibe  facts; 
tbcgr  were  tbe  weemmts  of  the  plaintiffs  and 
the  defendant  Company,  and  all  are  bound  and 
concluded  by  the  same. 

Price  V.  Alexander,  2  Oreene  (Iowa)  483;  At- 
tuv.PMan,5  Iowa,  886;  Dov>$  v.  Morte,  63 
Iowa,  231;  Wiee  t.  Ray,  8  Greene  (Iowa)  480. 

Erety  legal  presumption  should  be  enter- 
tained  that  an  ofBeer  faaa  done  his  duty,  and 
Qie  same  presumption  would  prevail  as  to  the 
official  acts  of  offlcers  of  this  class,  where  tbe 
contrary  is  not  ahown. 

CoU  V.  Porter,  4  Greene  ttowa)  510;  8piiler  v. 
SmfUld.  48  Iowa.  571 ;  Be  Batate  o/mviard*,  66 
Iowa,  m-,  1  Oraenl.  Et.  g§  88, 40. 

Memrt.  John  Port«r  and  O.  B.  Albiwok* 
for  defeodanta: 
•  L.B.A. 


This  [qneatiOD  whether  a  note  and  mnt- 
gage  executed  under  circumstances  sach  as  an 
discltwed  in  this  case  can  provide  forattomey's 
fees,  was  broadly  decided  in  the  negative. 

Paeifie  BoUing  MiU  v.  Dayton,  8.  A  G.  B.  B. 
Go.  5  Fed.  Rep.  858. 

The  creditor  holding  two  securities,  one  of 
which  unquali6edly  belonged  to  tbe  debtor, 
and  a  third  party  holding  a  claim  or  some  right 
in  the  other,  the  first,  or  that  In  which  there  is 
no  conflict  of  interest,  shall  be  first  exhausted 
and  the  interest  of  the  third  party  prejudiced 
no  further  than  is  absolutely  necessary. 

Milier  v.  Clarke,  87  Iowa,  326. 

Rotlirf>oli.  J.,  delivered  the  opinion  of  the 
court: 

1.  The  appeal  of  the  defendants  will  first  be 

considered.  They  complain  that  a  motion  for 
a  continuance  made  by  defendants  wasimprop- 
erly  and  erroneously  overruled  by  tbe  court. 
Tbis  objection,  it  appears  to  us,  cannot  be  sus- 
tained. The  contii^nce  was  asked  to  enable 
tlie  defendants  to  take  additional  evidence. 
The  record  shows  that  the  court  wasauthorized 
in  holding  that  ample  time  had  been  given  for 
that  purpose. 

3.  Next  it  is  claimed  that  the  court  erred  in 
suppressing  certain  depositions  of  witnesses 
taken  by  the  defendants.  These  depositions 
were  taken  upon  notice  that  was  both  insuffi- 
cient, as  having  been  served  upon  a  clerk  or 
employ^  of  philntiffs,  and  as  not  having  been 
servecf  a  sufficient  time  before  the  depositions 
were  ttiken.  On  this  objection,  as  well  as  upon 
tbe  question  as  to  tbe  continuance,  we  are  in- 
vited to  a  perusal  of  a  number  of  affidavits  of 
counsel  as  to  oral  agreements  and  understand- 
ings between  them  touching  the  taking  of  tbe 
evidence  and  the  management  of  the  case.  It 
is  scarcely  necessary  to  say  that  these  affidavits 
must  be  disregarded,  at  least  so  far  aa  th^  mie 
in  conflict.   Code,  g  218. 

8.  Both  of  the  defendants  are  corporations, 
and.  as  the  names  indicate.  Ihev  are  railroad 
companies.  As  is  usual  whien  the  building  of 
a  raUrofld  is  in  contemplation,  two  companies 
were  formed.  One  was  the  railroad  company 
proper;  that  is,  the  projector  of  the  enterprise. 
Tbe  otber  was  tbe  Railroad  Constructiim  Com- 
pany. The  Construction  Company  undertook 
to  build  the  railroad  for  a  certain  amount  of 
the  stock  and  bonds  of  the  Railroad  Company. 
But  stock  and  bonds  are  not  in  and  of  them- 
selves available  for  procuring  right  of  way 
and  iron,  and  making  roadbed,  and  building 
bridges,  and  furnishing  materials  necessary  to 
construct  a  railroad.  It  requires  money.  The 
plaintiffs  are  bankers,  and  they  advanced  mwiey 
to  tbe  Construction  Company,  and  it  gave  the 
note  in  suit  for  the  money,  and  also  gave,  or 
caused  to  be  given,  the  securities  now  sought 
to  be  foreclosed.  Among  other  objections 
raised  by  defendants  to  tbe  decree,  it  is  claimed 
that  the  president  and  secretary  were  not  au- 
thorized to  execute  tbe  note,  tliis  claim  is  not 
well  founded.  It  appears  that  the  ezecuticm 
of  the  note  was  expressly  authorized  at  a  meet- 
ing of  the  board  of  directors  of  the  corporation. 
It  Is  claimed  that  it  does  not  appear  that  there 
was  any  notice  to  the  directors  that  a  meeting 
would  be  held.  If  this  was  material,  it  was 
for  the  defenduits  to  show  that  there  was  no 
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notice.  The  record  abons  that  they  met  and 
took  ofBcial  actloo,  and  it  should  be  mourned 
that  they  were  rigbtlUly  in  seaaion.  The  chat- 
tel mortgage  given  as  aecuritj  for  the  debt  was 
i^n  certain  rolling  stock  or  cars.  It  is  claimed 
the  mortgage  is  Toid  because  the  rolling  stock 
was  not  the  property  of  the  Ck>nstniction  Com- 

Sany  when  the  mortgage  was  executed.  We 
0  not  think  this  claim  is  well  founded.  The 
contract  between  the  Companies  required  that 
the  road  should  he  finished,  and  turned  over  to 
the  Railroad  Company.  The  evidence  shows 
that  the  title  to  the  property  had  not  jMssed. 
The  Construction  Company  was  in  possession 
of  the  road,  and  operating  it,  when  the  mort- 
gage was  given.  We  discover  no  ground  for 
revendng  Uie  decree  upon  the  defendants'  ap- 
peal. 

4.  The  plaintiffs  complain  of  the  decree  be- 
cause the  court  refused  to  allow  an  attoraey's 
fee  for  tlie  collection  of  the  note.  It  contained 
a  stipulation  for  an  attorney's  fee  if  collected 
by  an  attorney,  by  suit  of  otherwise.  The 
learned  judge  who  presided  at  tbebearingmust 
have  been  of  opinion  that  the  president  and 
secretary  of  the  Company  who  execnted  the 
note  were  not  authorized  to  conlract  for  an  at- 
torney's fee.  The  autlKnity  given  by  the  board 
of  directors  to  execute  the  note  was  In  these 
words: 

Eldora,  Iowa,  December  80,  1884. 
Moved  by  Moorman  that  the  president  and 
secretary  of  the  Company  be.  and  they  are 
bereby,  auUiorized  to  execute  to  the  City  Bank, 
or  C.  Hardin  &  Sons,  of  EMora,  this  Compa- 
ny's note  for  $9,000,  and  a  chattel  mortgage 
upon  the  rolling  stock  of  this  Company,  to  se- 
cure payment  of  the  same  due  March  1,  1886, 
at  10  per  cent  interest,  being  for  advances  here- 
tofore made,  with  interest  as  well  as  for  a 
$1,000  additional  to  beadvanced.  Motion  car- 
ried. 


This  was  an  explicit  direction  to  execute  a 
note  for  $9,000  and  interest,  and  no  more. 
Tlie  Company  did  not,  hy  any  official  action, 
authorize  the  execuUon  en  a  note  m  any  amount 
exceeding  said  sum  in  any  event.  We  think 
the  court  correctly  held  that  the  measure  of  lia- 
bility was  $9,000  and  interest. 

6.  In  providing  for  the  sale  of  the  property 
under  the  decree,  the  court  made  the  following 
order,  and  entet^  it  as  part  of  the  decree: 
"The  sale  of  any  real  estate  under  this  decree 
sliall  be  made  subject  to  the  right  of  way  of 
the  Chicago,  Iowa  &  Dakota  Baflway  Compa- 
ny, 100  feet  in  widlb,  so  far  as  such  premises 
are  now  occupied  and  used  for  the  purpose  of 
such  right  of  way;  and  defendants  shall  have 
the  right,  IE  they  so  elect,  to  determine  the  or- 
der in  which  the  several  items  of  property  here- 
fnbefore  referred  to  shall  be  offered  for  sale." 
To  all  whidi  both  parties  except. 

It  is  urged  that  the  order,  in  so  far  as  it  pro- 
vided  for  a  sale  subject  to  the  right  of  way  of 
the  defendant  the  Chicago,  Iowa  &  Dakota 
Railroad  Company,  is  erroneous.  It  appears 
to  be  conceded  that  the  railroad  runs  across 
some  of  the  tracts  of  land  against  which  the  de- 
cree operates;  but  in  the  deeds  of  the  land,  and 
the  trust  created  therein,  no  exception  is  made, 
and  there  Is  nothing  in  the  record  from  wbieb 
it  can  be  ascertaiom  why  this  order  was  made. 
We  do  not  thmk  the  court  was  authorized,  from 
the  record  and  evidence,  to  make  the  order  com- 
plained of.  If  the  Railroad  Comf»iny  held  its 
right  of  way  by  a  title  sup»1or  to  the  trust 
deeds,  it  should  have  made  some  sbowing  of 
that  fiict.  Bo  far  as  appears  from  this  record, 
it  has  no  right  of  way  through  the  lands. 

That  part  of  the  above  order  which  gives  (he 
defendants  the  right  to  elect  as  to  the  order  of 
sale  of  the  property  will  be  affirmed,  and  at  to 
the  order  excepting  the  right  of  vayfrim  theforf' 
domire  tale  the  decree  will  be  reverted,  m  all 
other  ratpecU  the  eaute  will  be  ajirmed. 
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CITY  OF  PORT  HURON,  Appi., 

V. 

George  W.  JENKINSON. 
f....Hlob.....) 

1.  The  prior  p».—r*ge  of  an  ordinmmoe 

praaoribuiijr  the  Kind  oCsldewalk  to  be  built.  Its 
dbnenslons  and  materials  and  the  time  therefor, 
Is  necessary  In  order  to  make  one  liable  for  f aUure 
to  build  It,  under  a  cliarter  giving  the  commou 
oouDuIl  power  to  prescribe  by  ordlnanoe  the 
grade,  width  and  character  of  oldewalks,  their 
materials  and  the  time  for  construotlOD,  and  pro- 
viding for  the  punishment  of  those  who  tall  to 
comply  with  the  resolntion  or  ordinance. 

formance  of  which  by  Ibe  person  charged  there- 
with 1b  impossible,  cannot  t>c  made  a  crime,  by 
either  a  legislative  or  municipal  body,  for  which 
the  delinquent  may  be  punished  by  line  and  lm~ 
prfsonment. 

8.  A  statate  which  makes  crlmliuUly  li- 
able any  person  owning,  occupying  or 
having  any  interest  in  real  estate  in  a  dty,  for 

6L.aA. 


failure  to  oonstruot,  keep  and  maintain  good 
sidewalks.  Is  unoonstltuUonal,  asttapidieBeven^ 
tenants,  who  may  be  unable  to  perform  tbn  sets 

required. 

(November  8, 1880.) 

ERROR  to  the  St.  Clair  County  Circuit  Court 
to  review  a  judgment  reversing  the  judg- 
ment of  a  justice  of  the  peace  against  defendant 
in  a  prosecution  for  failure  to  maintain  a  good 
and  sufficient  sidewalk  along  the  street  in  front 
of  his  premises  as  required  by  theiKOvislonB  of 
the  charter  and  ordinances  or  tbe  City  of  Port 
Huron.  Affirmed. 
The  case  sufSciently  ^pears  in  the  opinicw. 
Mr.  P.  H.  PhUllpa  for  plaintiff,  appellant. 
No  appearance  for  defendant,  appellee. 

Sherwood,  Ch.  J. ,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  City  of  ^ort 
Huron  to  recover  of  the  defendant  a  penalty 
claimed  to  have  been  incurred  by  him  for  the 
violation  of  an  ordinance  of  said  City,  requiring 
him  to  keep  and  maintain  a  go«^  and  siuBcieDt 
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ddewalk  along  the  street  In  front  of  tbe  prem- 
ises owned  bynim,  and  whicb  it  was  bis  du^ 
to  construct  and  maintAin.  Tbe  ordinance  of 
tlie  City,  for  the  Tiolation  of  whicb  complaint 
was  made,  reads  as  follows: 

Section  1.  "  All  persons  owning,  or  occupy- 
ing, or  having  any  real  estate  within  the  City 
of  Port  Huron  shall  keep  and  maintain  good 
and  suflBdent  sldewalka  along  all  streets  and 
ftTenoes  tu  front  of  or  adjacent  to  such  real  es- 
tate. And  any  such  person  failios;  or  refusing 
to  build  or  repair  any  such  sidewalk  in  front  of 
or  adjacent  to  real  estate  owned  or  occupied  by 
bim,  or  in  which  be  is  interested,  for  ten  days 
after  notice  to  bim  to  build  or  repair  any  such 
sidewalk  hv  tbe  superintendent  of  jHiblic 
works,  shall  be  deemed  a  violator  of  this  ordi- 
nsDce." 

Section  14  provides  that  "  violators  of  tbis 
ordinance  sfaaU,  onctmviction  thereof,  be  pun- 
ished by  a  fine,  not  to  exceed  $100,  or  by  im- 
prisonment in  tbe  county  jail  not  to  exceed 
tbree  mootbs." 

The  ordinances  established  by  tbe  mayor  and 
common  council  of  said  City  further  provide 
that  whenever  the  accused  shall  be  tried  for 
the  violation  or  nonobservance  of  any  ordi- 
nance, or  any  provision  of  the  city  charter,  of 
the  City  of  Port  Huron,  and  found  guilty, 
either  by  tbe  court  or  by  a  jury,  or  shall  be 
convicted  of  the  charge  made  against  him, 
upon  a  plea  of  guilty,  tbe  court  shall  render 
judgment  thereupon,  and  inflict  such  punish- 
ment, either  by  fine,  penally,  forfdture  or  im- 
pnsonment.  tc^jetber  with  such  costs  of  pros- 
ecnlion,  as  may  be  authorized  by  law  and  the 
court  may  order.  But  sucb  punishment  shall 
in  no  case  exceed  the  limit  fixed  by  law  for  tbe 
offense  charged;  and,  in  rendering  such  judg- 
ment and  inflicting  such  punishment,  the  court 
may  award  uainst  snob  offender  a  conditional 
sentence,  andorder bim  to  pay  a  fine,  with  or 
without  costs  of  prosecution,  and,  in  default 
thereof,  to  suffer  sucb  imprisonment  as  is  pro- 
vided by  law  and  awarded  by  the  court  in  all 
cases  where  the  offender  shall  be  convicted  of 
an  offense  punishable,  at  the  discretion  of  tbe 
court,  either  by  fine  or  imprisooment.  or  both; 
provided,  that  when  any  person  is  convicted  of 
being  a  disorderly  person,  under  aoy  proviaon 
of  tbe  charter  or  ordinances  of  the  City  of  Port 
Huron,  the  court  may,  in  its  discretion,  require 
of  the  offender  a  recognizance,  with  sufflcieot 
sureties,  for  good  behavior  for  a  term  of  not  less 
than  sixty  days,  nor  more  than  one  year,  there- 
after; and,  when  such  security  for  good  beha- 
vior isrequired  to  be  given,  thecourtor  magis- 
trate may  require  and  furtber  order  that  the 
costs  of  prosecution,  or  any  part  thereof,  shall 
be  paid  by  such  person,  who  shall  stand  com- 
mitted until  sucb  costsare  paid,  or  be  is  other- 
wise legally  discharged.  But  such  imprison- 
ment sball  not  exceed  ninety  days." 

Tbe  power  of  tbe  council  of  the  City  of  Port 
Hunm  to  pass  the  ordinance  in  question  is 
claimed  under  §  1,  chap.  18,  of  the  City  Char- 
ts, and  is  as  follows:  "  Itshall  be  tbeduty  of 
each  and  every  person  owning,  occupying  or 
having  any  interest  in  any  real  estate  within  the 
Ci^  to  construct,  keep  and  maintain  good  and 
sofllcient  sidewalks  along  all  streets  and  ave- 
nues in  front  of  or  adjacent  to  such  real  estate; 
aod,  upon  failure  so  to  do,  such  person,  after 
<L.B.  A. 


due  notice,  shall  be  liable  to  prosecution  ac- 
cording to  such  ordinances  as  tbe  common 
council  of  said  city  may  adopt."  Local  Acts 
1885,  p.  538. 

It  is  claimed  the  testimony  showed  a  viola- 
tion of  tbe  ordinance;  and,  after  tbe  same  was 
given,  the  defendant,  by  his  counsel,  moved  the 
court  (the  justice  befine  whom  be  had  been 
brought  by  warrant)  that  the  complaint  and 
warrant  be  quashed,  and  the  defendant  be  dis- 
charged, for  the  reasons:  first,  that  the  charter 
of  tbe  City  did  not  authorize  criminal  punish- 
ment or  criminal  proceedings  in  tbe  case  for  tbe 
offense  charged,  nor  empower  said  City  to  pun- 
ish criminally  the  person  so  refusing  or  neg- 
lecting to  build  a  sidewalk;  aeeond,  if  the  char- 
ter was  intended  to  confer  such  authorilr,  the 
provision  purporting  to  confer  tbe  same  is  un- 
constitutional; third,  the  ordinances  referred, 
to,  providing  criminal  punishment  for  the 
offense  charged  against  tbe  defendant,  and 
under  whicb  tbe  proceedings  were  had  against 
him  wherein  he  was  convicted,  were  ill^^  and 
void.  The  justice  overruled  the  motion,  found 
the  defendant  guilty,  and  gave  judgment  that 
he  should  pay  a  fine  of  $35,  and  costs  of  pros- 
ecution, and,  in  default  of  sucb  payment,  be  be 
confined  in  the  county  jail  for  thirty  days. 
This  conviction  was  removed  to  the  Circuit 
Court  for  the  County  of  St.  Clair  by  certiorari, 
where  the  case  was  heard  before  Judge  Canfleld, 
who  reversed  the  judgment  of  the  justice,  and 
gave  judgment  against  the  City  for  the  costs  of 
tbe  suit  The  City  now  seeks  a  review  of  the 
questions  raised. 

But  two  questions  were  argued  in  this  court 
by  counsel  for  the  City :  The  first  relates  to  the 
constitutionality  of  tbe  Act  under  which  tbe 
ordinance  was  passed;  and  second.  Does  tbe  sec- 
tion of  tbe  Act  referred  to  authorize  tbe 
adoption  of  the  ordloaDce  under  which  tbe 
prosecution  was  bad?  The  ordinance  is  clearly 
within  the  provisions  of  thestatute;  but  that  is 
of  no  consequence  in  this  case,  as  will  hereafter 
appear.  In  the  affidavit  upon  which  the  writ 
of  certiorari  was  obtained,  tlie  defendant  made 
the  following  allegations  of  error,  and  which 
were  presented  for  the  consideration  of  the  cir- 
cuit court:  "Fint.  The  warrant  issued  in 
said  cause  did  not  authorize  the  apprehension 
or  arrest  of  tbe  deponent,  for,lbe  reasons  that 
it  was  not  directed  to  anybody  *  to  any  officer  or 
person  authorized  to  make  arrests;  that  no 
criminal  action  was  alleged  therein.  Seeond. 
That  the  provisions  of  the  ordinance  referred 
to,  authorizing  criminal  prosecutions  to  be  in- 
stituted against  persons  who  fail  to  build  or  re- 
pair a  sidewalk  in  the  City  of  Port  Huroii  is 
unconstitutional  and  void.  Third.  The  judg- 
ment of  tbe  justice  aforesaid  was  void,  as  tbe 
provisions  of  the  charter  aforesaid  do  not  au- 
thorize an  altemative  judgment." 

By  §  3,  chap.  18,  of  tbe  city  charter,  it  is 
provided  that  "  tbe  common  council  shall  have 
power  to  prescribe,  by  resolution  or  ordinance, 
the  grade,  width  and  character  of  all  sidewalks 
within  said  City,  and  the  materials  of  which, 
and  the  time  within  whicb,  tbe  same  shall  be 
constructed  or  repaired;  and  may  prov  ide  for 
tbe  punishment  by  fine  or  imprisonment,  or 
both,  of  any  and  every  person  who  fails,  neg- 
lects orrefuses  to  comply  with  the  provisions  and 
requirements  of  suchreaolutionorordinance." 
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It  will  be  Been,  from  an  examination  of  the 
two  aectioDs  of  the  Statute  herein  nven,  that, 
before  a  person  owning  land  in  the  City  can  be 
required  to  build  a  sidewalk  along  the  street 
upon  which  it  abtits,  the  council  must  have 
passed  an  ordioaDce  prescribing  the  kind  of 
walk  to  be  built,  its  dimensions,  and  the  mate- 
rial to  be  used  therein,  as  well  as  the  time 
within  which  it  must  be  made.  In  the  case  of 
that  required  of  this  defendant,  the  record  does 
not  show  that  this  was  ever  done.  The  com- 
plaint and  warrant  are  both  defective  in  this 
respect,  and  the  court  was  without  juriadiction 
in  the  case;  and  the  magistrate  should  have 
yielded  to  the  motion  to  dismiss  the  proceed- 
ings, when  it  waa  made  by  counsel  for  the  de- 
fendant. 

Ttala  defect  would  be  aufflcient  to  dispose  of 
the  case  if  no  other  infirmity  appeared;  but  a 
more  serious  difficulty  is  encountered  upon  an 
examination  of  these  two  sections  of  tiie  Stat- 
ute, and  the  provisions  of  the  by-law  enacted 
by  the  conned  thereunder  Neither  of  them 
are  of  any  validly  whatever.  No  legislative 
or  municipal  body  has  the  power  to  impose  the 
duW  of  perftvming  an  act  upon  any  person 
wfaicb  it  is  impoBsible  for  him  to  perform,  and 


then  make  his  nonperformanoe  of  each  a  duty  a 
crime,  for  which  he  may  be  punished  by  both 

fine  and  imprisonment.  It  needs  no  argument 
to  convince  any  court  or  citizen,  where  law 
prevails,  that  this  cannot  be  done;  and  yet  sach 
IS  the  effect  of  the  provisions  of  the  Statute  and 
by-law  under  considera^n.  It  will  readily  be 
seen  that  a  tenant  occupyinfc  a  house  and  lot  in 
the  Ci^  of  Port  Huron,  and  so  poor  and  Indi- 
gent as  to  receive  support  from  his  charitable 
neighbors,  if  required  by  the  city  authorities  to 
build  or  repair  a  sidewalk  along  the  street  in 
front  of  the  premises  he  occupies,  fails  to 
comply  with  such  request,  such  omission 
becomes  criminal;  and,  upon  conviction  of  the 
offense,  he  may  be  fined  and  imprisoned.  It  is 
hardly  necessary  tosay  tliese  two  sections  of  the 
Statute  are  unconstitutional  and  void,  and  that 
the  provisions  are  of  no  force  or  efl'ect.  They 
are  obnoxious  to  our  Constitution  and  laws;  and 
the  two  sections  of  the  Statute  are  a  disgrace  to 
the  legislation  of  the  State. 

judgment  of  the  Oircuii  Court  aiU  bg  af- 
firmed, iHtk  cMt*  to  be  paid  to  the  defendanth/ 
theOity, 
The  other  Justices  coDcaned. 


NEW  JERSEY 

TOWNSHIP  OF  LODI,  Vlff.  in  Err., 
«. 

STATE  OF  NEW  JERSEY. 
(  N.J.  L  ) 

A  atetate  ehanglinf  the  poller  of  the 

StKta  by  tnuuferrlng  the  Inirden  of  repairing 
iumplkesaoqulred  by  a  oounty,  from  the  board 
of  ohosea  freebolderB  of  the  oounty  to  the  sepa- 
rate townships,  but  excepting  therefrom  any 
county  having  a  oouaty  publlc-road  board,  is  In 
violation  of  the  GoDStitutlon,  art.  4,  B  7,  par.  11, 
pvohibttlng  private,  looal  or  special  laws  regu> 
laUnff  the  Internal  affairs  of  towns  or  oooattee. 

<November  ZT,  IBSB.) 

ERROR  to  the  Court  of  Quarter  8essi<»ia  of 
Bergen  County  to  review  a  judgment  con- 
victing defendant  of  maintaining  n  nuisance. 
Beteraed. 

The  facts  sufficiently  appear  in  the  opinion. 

Argued  before  Beasley,  CA.  J,,  and  Dqme, 
Van  Syckel  aad  Knapp,  JJ. 

Meaart.  Luther  Mi»ffer  and  Joseph  D. 
Bedle  for  plaintiff  in  error. 

Mr.  A.  D.  Campbell  for  the  State. 

Knapp,  J.,  delivered  the  opioloa  of  the 
court: 

The  plaintlfl  In  error  was  presented  1^  the 
grand  Jittv  of  the  County  of  Bergen  for  nui- 
sance arising  out  of  its  neglect  to  amend,  re- 
pair and  maintain  a  public  highway  which 
formed  a  boundary  line  between  Lodi  and 
Union  Townships.  The  highway  so  found  to 
be  out  of  repair  was  formerly  a  turnpike  road, 
the  title  to  which  had  been  acquired  by  the 
board  of  chosen  freeholdeta  of  the  County  of 
Bergen.   Theassignmentsof-eiTor,  basedupon 
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PREME  COURT. 

sealed  bills  of  exception,  present  the  qnestloa 
whether  there  Is  a  legal  obligation  on  this  Town- 
ship to  maintain  and  repair  this  former  turn- 
pike. If  so,  the  conviction  should  be  main- 
tained. If  otherwise,  then  this  Judgment  is 
wrong.  The  general  provisions  of^lhe  road  law 
put  all  public  highways  in  charge  of  the  several 
townships  through  which  they  ran,  for  the  pur- 
pose of  opening  and  keeping  in  repair,  vari- 
ous  provisions  of  law  have  been  enacted  by  the 
Legislature  in  r«ipect  to  the  maintenance  of 
turnpike  roads  abandoned  by,  or  taken  by  pur^ 
chase  or  condemnation  from,  private  corpora- 
tions. An  Act  entitled  "An  Act  Concerning 
Bridges  and  Turnpikes,"  approved  Marctt 
12,  one  thousand  eight  hundred  and  seven- 
ty-eight, provided  for  the  forfeiture  of  the  char- 
ters of  certain  turnpike  roads,  and  for  the  acqui- 
dtlon  of  title  by  the  boards  of  chosen  freehold- 
ers of  the  several  counties  In  certain  cases.  The 
second  section  of  that  Act  declared  that  the 
roods  thus  acquire  should  be  free,  and  op«i  to 
public  travel,  and  directed  that  such  toeds  *  'be 
m^nlained  and  worked  as  otber  .  .  .  public 
roads  are,  or  shall  be,  directed  to  be  maintained 
and  worked."  Rev.  Supp.  1098, 1090.  Under 
this  law,  and  the  seveial  supplements  passed 
thereto,  the  liability  to  repair  this  class  of  high- 
ways was  put  upon  the  Township,  in  virtue  of 
general  regulations  then  existing,  controlling 
that  subject.  But  by  an  Act  passed  March 
1883,  entitled  "An  Act  Concerning  Turnpikes'* 
(Id,  1096).  It  wasprovkled  "that  any  turnpike 
road,  or  any  psrt  thereof,  the  title  to  or  right  of 
possession  of  which  shall  be  acquired  by  or  has 
become  vested  In  any  board  of  chosen  free- 
holders of  any  county,  for  public  use,  shall  be 
graded,  regulated,  worked,  repaired,  main- 
tained and  kept  up  at  the  cost  and  expense  of 
•aid  county,  and  as  the  said  board  or  chosen 
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ftecJiolden  of  said  conn^  dull  <ader  and  di- 
rect." Tbe  costs  of  tbte  w«re  directed  to  be 
rained  bj  county  tax. 

Tbe  second  section  of  tbis  A^ct  repealed  by  ex- 
press tenos  the  several  supplements  passed  to 
this  Act  of  1878,  namely.  Supplement  March  14, 
1879;  March  4,  1880;  ^arch  35,  1881,— and,  bv 
neceMBiv  impUcatioD,  it  also  repealed  so  much 
of  the  Hdd  Act  of  Harch  IZ,  1878,  as  related  to 
the  maintenance  .and  repair  of  turnpike  roads 
acquired  by  the  county.  The  next  Act  of  leg- 
islation respecting  the  subject  was  passed 
March  80,  1887,  under  the  title  of  "A  Supple- 
ment to  an  Act  Entitled  'An  Act  Concerning 
Bridges  and  Turnpikes,'  Approved  March 
Twelfth.  One  Thousand  Eight  Hundred  and 
Seventy-Elgbt."  This  Act  of  March  80,  1687, 
is  made  the  basis  of  tbe  indictment  in  ques- 
tion, through  provisioas  contained  in  It  plac- 
ing Che  repairs  of  such  turnpikes  upon  the 
townships  in  which  they  lie.  The  first  section 
of  tbe  Act  so  provides,  and  relieves  the  board 
of  cbosen  freeholders  of  the  burden  of  repairs. 
The  flftb  section  of  the  Act  declares  that  "this 
Act  shall  not  apply,  or  be  in  force.  In  any  coun- 
ty havinga  county  public-toad  b(MU^." 

The  cause  was  tried  upon  the  theory  that  the 
liability  of  the  Township  under  tbe  indictment 
arises  solely  out  of  this  legislation;  and,  after 
an  examination  of  the  large  number  of  statutes 
enacted  within  the  past  twelve  years  touching 
this  subject.  I  cfmclude  ttwt  the  judgment  must 
be  tested  by  the  validity  of  that  Statnte.  Tbe 
constitutionality  of  this  law  ia  attacked  by  tbe 
plaintiff  in  error  on  the  ground  that  it  is  not  a 
general  law,  such  as  tbe  Legislature,  when  reg- 
ulating this  among  other  subjects,  is  require 
bf  the  Constitution  to  enact;  that  instrument 
disabling  tbe  Legislature  to  enact  private,  local 
m  special  laws  relating  the  internal  affairs  of 
towns  or  countioi.   Const,  art.  4,  %  1,  par.  1 1. 

Tlie  question  presented,  Uien,  is  whether  a 
daaalfication  of  the  localities  for  the  mainte- 
nanoe  of  this  species  of  highway,  which  ex- 
cludes counties  having  pubTic-n^  boards,  is 
the  baflb  of  a  general  law,  within  the  meaning 
of  the  Constitution.  The  rule  is  that  in  any 
claaalflcation  for  the  purpose  of  a  general  law  all 
must  lie  included,  and  made  subject  to  it,  and 
none  omitted  that  stand  upon  the  same  footing, 
regaidin^  the  subject  of  legislation.  To  omit 
one  BO  circumstanced  ia  m  fatal  a  defect  aa  to 
include  but  one  of  a  number.  The  cases  in  our 
own  State  in  illustration  of  this  rule  are  nu- 
uemus.  State,  Van  Siper,  v.  Pimons,  40  N. 
J.  L.  128;  State,  Bieharda,  t.  Sammer,  42  K 
J.  L.  485;  Stale.  Van  Qieam,  v.  Btoamfield,  47 
N.J.  L.  442. 

Since  tlie  enactment  of  the  Law  of  1882, 
above  mentioned,  and  up  to  Oie  passage  of  this 
Act  of  1887,  tbe  chosen  freeholders  throughout 
the  State  have  by  law  had  the  sole  management 
of  this  class  of  public  highways;  and  the  cost 
of  maintenance  in  each  county  has  been  a  coun- 
ty Imiden.  The  policy  of  the  Legislature  was 
on  this  subject  i  general  one,  as  the  subject 
iVaU  was  general  A  change  in  that  [)olicy, 
teHnaferring  this  class  of  roads  to  the  town- 
anips  of  the  State,  should  be  by  enactments 
equally  compretiensiTe.  To  leave  out  tbe 
towDsbipa  of  one  county,  or  of  half  tbe  coun- 
ties, in  the  State,  is  in  effect  to  make  the  law 
qiecia],  unlesa  tboae  omitted  are  so  conditioned 
6  L.  a  A. 


as  to  render  the  legislation  inappropriate  and 
unsuited  to  them,  because  of  such  conditions. 
Here  the  condition  which  excepts  localities 
from  the  operation  of  the  law  in  question  Is  the 
existence  of  a  county  road  board.  In  point  of 
fact?  but  one  county  in  the  State  is  so  situated. 
Wliat  is  there  in  the  presence  or  constitution 
of  such  a  body  that  stioald  make  the  law  leas 
appropriate  there  than  elsewhere?  Nothing  is 
suggested  by  counsel,  and  I  am  unable  to  per- 
ceive anything.  The  effect  of  the  law  would 
be  that  in  Essex  County  alone  tbe  Act  of  1882 
would  remain  in  operation.  In  my  judgment 
the  Act  is  special,  and  therefore  unconstitu- 
tional, and  cannot  be  distinguished  in  principle 
from  the  legislation  under  review  io  State,  Otoe- 
eon,  V.  Trenton,  48  N.  J.  L.  488,  and  State, 
Brmi,  V.  Hudeon  Oo.  SO  N.  J.  L.  82. 

TMe  mutt  muUto  a  revertal  efOte  judgment 
below. 


STATE  OF  NEW  JERSEY,  ex  ret..  John 
F.  STOCKTON.  Atty-Gen.. 
*. 

Mayor,  etc..  of  SOMBHS'  POrNT. 

(....N.J.  L  ) 

rrbeAetofMarchSO.  1878  <Pab.I«ws 
1878*  p*  888)>  aathorUns  tte  flBvaua- 
ftonofiMWoairl^  gorenaaMBta  In  seaside 

resorts,  Is  uooonstltuoonal,  and  borough  govern- 
ments formed  under  it  irill  be  dissolved  on  In- 
formation filed  by  tbe  Attorner-^ileneral  «x  opcio. 

(Vovembm  1%  188Q.) 

PIFORMATION  filed  by  the  Attorney-Gen- 
eral ex  outdo  to  oust  the  Borough  of  Somers' 
Point  from  the  exercise  of  cert&In  franchises. 
On  demurrer  to  plea.   Judgment  of  ouster. 
The  facts  sufficiently  appear  in  the  opinion. 
Argued  before  Beasley,  Ch.  J.,  and  Depue, 
Van  Syckel  and  Scudder,  JJ. 

Mt.  p.  L.  VoorhMB  for  relator,  in  sup- 
port of  the  demurrer. 

Mr.  D.  J.  PajuMMiBt  for  respondents,  con- 
tra. 

OapnBtJ.,  delivered  tbe  opinion  of  the 
court: 

The  Borough  of  Somers'  Point  was  iincorpo- 
rated  under  an  Act  of  tbe  Legislature  entitled 
"An  Act  for  tbe  Formation  of  Borough  Gov- 
ernments in  Seaside  Resorts,"  approved  March 
29,  1878  (Pub.  Laws  1878,  p.  282;  Supp.  Rev. 


'he  object  of  the  information  filed  by  the 
Attom^-General  ex  officio  is  to  test  the  consti- 
tutionality of  the  Act  under  which  this  munic- 
ipal coT3)Oration  was  organized.  The  conten- 
tion against  the  validity  of  this  corporation  Is 
founded  upon  theprohibitory  clauses  contained 
in  paragraph  11,  ^7,  art.  4,  Const.  The  first 
section  of  the  Act  provides  "that  tbe  inhabi- 
tants of  any  townahip  .  .  .  which  is  a  sea- 
side resort  for  sammer  visitors,  embracing  with- 
in an  area  not  to  exceed  two  sqnare  miles 
taxable  property  of  the  amount  of  flOO.OOO  or 
more,  may  become  a  body  corporate  and  politic 
in  fact  and  in  law,  under  the  title  of  the  Bor- 


*Head  note  by  Hmm,  J. 
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ough  of  ,  whenever,  at  a  freneral  or  spe- 

cial  election  called  for  that  purpose,  it  mav  be 
so  decided  hy  a  majority  of  tne  votes  oi  the 
electors  of  suut  township  or  part  of  a  township." 
Section  2  provides  that  sudi  election  shall  be 
called  by  one  of  the  choBeD  freeholders  of  the 
township  in  which  the  district  proposed  to  be 
incorporated  is  situate,  on  written  application 
bv  persons  reiiresentiDg  one  tenth  of  the  taxa- 
me  real  estate  in  such  district.  The  other  sec- 
tions of  the  Act  provide  for  the  election  of  a 
mayor  and  members  of  a  common  council,  and 
officers,  such  as  clerk,  officers  of  election,  as- 
sessors, collectors,  chosen  freeholders,  survey- 
ors of  the  hfghw^s,  etc.,  with  the  powos  and 
duties  of  such  officers  in  any  of  the  townsblpa 
of  this  State.  The  Act  also  provides  for  ordi- 
nances laving  out,  opening  and  improving 
streets  and  sidewalks,  erecting  public  buildings, 
water  and  gas  works,  and  ror  the  exercise  of 
all  those  governmental  functions  which  usually 
pertain  to  cities  and  towns.  The  powers  grant- 
ed to  municipalities  organized  under  thfe  Act 
are  found  in  *  series  of  Acts  contiUned  in  the 
Sunplement  to  the  Bevision,  from  pages  942  to 
950.  They  are  equal  to,  and  in  some  respects 
exceed,  the  powers  conferred  upon  the  laif;est 
cities  in  the  State. 

As  applied  to  legislation  of  this  ctiaracter,  a 
law  is  special  or  local,  as  contradistinguisbed 
from  general,  in  the  sense  of  the  prohibitoiy 
clauses  in  this  paragraph  of  the  ConstitutioD, 
which  embraces  less  than  the  entire  class  of  per- 
sons or  places  to  whose  condition  such  legisla- 
tion would  be  necessary  or  appropriate,  having 
regard  to  the  purpose  tor  which  the  legislation 
was  designed.  A  law  which  so  particularizes, 
and  by  such  means  is  restricted  in  its  operation 


to  persons  or  places  which  do  not  comprise  all 
the  objects  which  naturally  belong  to  the  class, 
is  special  or  local,  within  the  meaning  of  the 
constitutional  interdict.  The  Act  in  question 
is  limited  to  a  specified  location,— situatiim  on 
the  seaside;  Itisfurtherrestrictedtoplacesao 
situate  which  are  the  resort  for  summer  visit- 
ors, and  is  applicable  only  to  places  within 
these  limitations  in  which  taxable  property  to 
an  amount  of  9^-00,000  or  more  is  embraced 
within  an  area  not  to  exceed  two  square  miles. 
Municipal  powers  and  franchises  such  as  this 
Act  confers  are  as  appropriate  to  places  in  an 
inland  situation  as  to  those  located  on  the  sea- 
shore, 9nd  are  as  suitable  to  localities  Inhabited 
or  frequented  by  other  individuals  as  to  resorts 
for  summer  visitors.  The  Act  leaves  popula- 
tion entirely  out  of  view.  The  machinery  to 
oblaia  the  organization  of  a  borough  may  be 
set  in  motion  by  "persons  representing  one 
tenth  of  the  taxable  real  estate  in  such  district," 
without  regard  to  residence;  and,  if  there  be 
population  enough  to  furnish  a  cleric  and  two 
judges  of  election  who  shall  be  legal  voters  in 
the  district,  the  requirements  of  the  Act  are 
complied  with.  If  taxable  property,  irrespec- 
tive of  population,  be  a  proper  dassification  on 
which  to  base  a  grant  of  municipal  powers  of 
the  scope  of  those  granted  .by  this  Act,  such 
property  presents  uie  same  characteristics, 
wherever  situate,  as  It  possesses  when  located 
in  seaside  places  frequented  by  summer  visiton. 
This  law  is  so  plainly  a  special  and  local  law 
within  the  constitutional  interdict  thiU  argu- 
ment aud  citation  of  authorities  are  unneces- 
sary. 

Jttdgmmtof  outter  from  iht  franehim,  etc., 
AotUd  ie  entered. 


WISCONSIN  SX7FRBHE  COURT. 


HUBBABD,  Se^., 

HUBBABD,  Appt. 

(....Wta.....) 

Th»  adnlterjr  of  Dlaiiitlff  la  a  good  de* 
flMua  to  an  action  for  dlroroe  on  the  ground  of 
orud  and  inhuman  treatment. 

^November  8,  UBBJ 

APPEAL  by  defendant  from  an  order  of  the 
Circuit  Court  for  BVmd  du  Lac  Coanty 
striking  out  portions  of  the  answer  in  an  action 
for  a  mvorce  on  the  ground  of  cruel  and  inhu- 
man treatment  on  the  port  of  defendant.  Se- 
vereed. 

Statement  by  CaMmoda.y,  J.: 

This  is  an  action  for  a  divorce.  The  cause 
of  action  alleged  in  the  complaint  is  for  cruel 
and  inhuman  treatment  on  the  part  of  tiie  de- 
fendant. The  answer  is  lengthy,  and  consists 
of  admissions  and  denials;  and,  as  a  separate 
answer  and  counter-claim,  alleges  numerous 
acts  of  misconduct  on  the  part  of  the  plaintiff; 
and  among  other  things,  and  for  a  further 
answer,  alleges,  upon  information  and  belief, 
■eraal  acts  of  adultery  ocHiimitted  by  the 
1L.B.A. 


plaintiff  with  divers  persons,  and  at  divers 
times  and  places,  partlcnlarly  named  therein. 
On  motion  of  the  plaintiff,  the  court  struck  out 
of  the  answer,  as  irrelevant,  all  that'  portion 
thereof  relating  to  such  adultery.  From  that 
order  the  defoidant  brings  this  appeal. 

Mr.  WiUIam  D.  CoDklln.  with  Jfiswn- 
Oerpheide  ft  McKentuk,  for  appellant 
J/r.  A.  M.  Blair  for  respondent 

CMSodft^i  J.,  delivered  the  opinion  of  the 
court: 

In  support  of  the  order,  it  is  claimed  that 

adultery  is  not  pleadable  as  a  mere  defense  or 
bar  to  the  action,  as  it  Is  said  to  be  here  pleaded. 
It  has  recently  been  held  by  this  court  that, 
where  it  is  shown  that  each  party  has  been 
guilty  of  an  offense  which  tbe  statute  has  made 
a  ground  for  divorce  in  favor  of  the  other,  the 
court  will  not  grant  relief  to  either.  Pease  v. 
Peaee,  78  Wis.  186. 

In  that  case  the  wife  was  found  guilty  of 
adultety,  and  tbe  husband  was  found  guilty  of 
cruel  and  inhuman  treatment,  which  was  al- 
by  the  wife  in  her  answer  merely  as  a 
defense  and  bar  to  the  action.  The  same  prin- 
ciple has  been  aanctiooed  in  a  recent  Ensdlsh 
case.  0(ww  v.  Otwav,  L.  B.  18  Piob.  Oiv. 
141. 
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This  ifl  0D  the  theor;  that "  a  judicial  separa- 
tioD  can  only  be  granted  where  the  petittooer 
comes  to  the  court  with  a  pure  etaancter,  and 
is  free  from  all  nutrimonla)  misconduct." 

The  order  of  the  Circuit  Court  i*  retieraed, 
vithout  eottt,  and  tht  eaum  it  remanded  for 
farmer  proeeedingt  aeearding  to  tavs. 


Robert  W.  BOOIE,  Appt., 
e. 

TOWN  OF  WAUPUN,  Beept. 

(...^WiB..,..) 

The  UmbtHty  of  a  town  for  damagoa 
mltin^  from  the  Insnlllciency  or  want 
of  repnira  of  **  any  brldgfe*  eluloewar  or 
road  "  therein,  under  Rev.  Btat.  1 1889,  does  not 
extend  to  those  happening  upon  a  mere  tempo- 
nuT  puacewar  over  private  property  made 
neeeMOT  hr  a  SDOw-drlft  In  the  biffhway,  al- 
thou^h  the  overseer  baa  done  some  work  upon  It 
with  the  knowledge  and  approval  of  the  super- 
Tlsors:  as  he  bad  no  authoritr  under  the  statutes 
to  open  a  way  over  private  property. 

(November  8,  1889.) 

APPEAL  by  plaintifF  from  an  order  of  the 
Circuit  Court  of  Fond  du  Lac  County  sus- 
taining a  demurrer  to  the  complaint  in  an  ac- 
tion to  recover  damages  for  injuries  resulting 
from  a  defect  In  an  alleged  highway.  Af- 
firmed. 

Statement  by  Lyon,  J.: 

This  action  was  brought  to  recover  damages 
for  personal  injuries  simered  by  the  plaintiff, 
charged  to  have  been  caused  by  the  insuffi- 
ciency and  want  of  repair  of  what  is  termed  in 
the  complaint  "a  temporary  winter  road"  in 
the  defendant  town.  The  complaint  alleges 
that  on  March  15,  1888,  and  for  more  than  flVe 
weeks  immediately  prior  to  that  time,  a  certain 
highway  in  the  defendant  town  was  blockaded 
and  rendered  impassable  for  a  distance  of 
about  ninety-eigbt  rods  by  reason  of  snow, 
which  bad  aocnmnlated  therein,  and  which 
was  carelessly  and  negligently  left  therein,  dur- 
ing the  time  aforesaid.  The  complaint  then 
proceeds  as  follows:  "Upon  information  and 
belief,  the  plaintiff  alleges  that  iu  consequence 
of  the  said  insufficiency  and  want  of  repair  of 
said  highway,  and  in  consequence  of  the  care- 
lessness and  negligence  of  said  defendant,  and 
its  officers  and  agents,  in  leaving  said  highway 
so  filled  np  and  blockaded  \(f  snow,  and  un- 
opened, and  absolutely  impassable,  as  afore- 
said, some  person  or  persons  unknown  to  this 
plaintiff,  about  five  weeks  prior  to  said  16th 
day  of  March,  1888,  with  the  full  knowledge, 
consent  and  approbation  of  the  supervisors  of 
said  town,  ana  of  the  road  overseer  of  the  road 
dittrict  in  which  that  sectloo  of  the  highway  is 
located,  opened  for  public  travel  through  the 
fields  adjoining,  by  the  consent  of  the  owners 
thereof,  a  temporaty  winter  road  on  the  east 
side  of,  and  parallel  to,  tbe  section  of  said  high- 
way so  blockaded  and  unopened;  which  tem- 
poniy  road  was  thereafter,  and  before  the  said 
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16th  day  of  March,  1888,  with  the  knowledge 
and  approval  of  the  supervisors  of  the  defend- 
ant town,  repaired  and  worked  upcn  by  the 
road  overseer  of  the  road  district,  and  was 
traveled  continuously  by  the  public,  and  by 
the  sup^visoTS  of  said  town,  and  by  the  road 
overseer  of  said  road  district,  from  the  time  it 
was  so  opened  till  on  or  about  tbe  15th  day  of 
March,  1888,  aforesaid,  and  that  said  tempo- 
rary winter  road  was  opened  and  used  for  tbe 
pu  rpose  of  public  travel,  and  conducting  travel- 
ers out  of  me  passable  and  traveled  sections  of 
tbe  said  highway,  by  and  around  the  block- 
aded and  untraveled  section  thereof,  and  tbe 
said  temporary  road  did  in  fact  connect  the 
open  and  traveled  sections  of  the  said  highway 
with  each  other,  and  actually  and  necessarily 
formed  a  section  of  the  main  traveled  highway 
from  Waupnu  to  Oshkosb,  and  that  said  sec- 
tions were  not  connected  by  any  other  road  or 
way,  and  that  the  travel  of  tbe  said  blockaded 
section  thereof  was  wholly  suspended  during 
tbe  five  weeks  aforesaid,  and  until  after  tbe  in- 
Jury  of  the  plaintiff,  as  hereinafter  stated." 

tt  is  further  alleged  that  on  said  March  15, 
1888,  the  plaintiff  was  driving  along  said  high- 
way in  the  exercise  of  proper  care,  and  when 
be  reached  the  point  thus  blockaded  he  neces- 
sarily turned  off  tbe  highway,  and  drove  along 
such  temporary  road  until  he  reached  a  point 
where  there  was  a  dltcb  across  the  same,  which 
was  covered  with  snow,  and  its  existence  there 
was  unknown  to  him,  when  bis  horses  broke 
through  tbe  crust  of  snow  into  tbe  ditch, 
throwing  bim  from  his  cutter  with  greet  vio- 
lence, and  inflicting  upon  him  sevo^  personal 
injuries.  The  complaint  also  alleges  due  no- 
tice to  the  supervisors  of  such  Injury,  and  the 
filing  of  a  claim  for  damages  therefor  in  the 
office  of  the  town  clerk,  as  required  by  stat- 
ute, and  the  refusal  of  the  supervisors  or  town 
board  to  allow  said  claim,  or  any  pert  thereof. 
The  defendant  interposed  a  general  demurrer 
to  the  complaint,  which  was  sustained  by  the 
court.  The  plaintiff  appeals  from  the  order 
sustaining  the  demiurer. 

MeMTt.  J.  A.  A  J,  L  Eelley  and  Oeorg^e 
E.  Sutherland,  for  appellant: 

Towns  having  reasonable  notice  of  obstruc- 
tions in  their  mchways  are  bound  to  remove 
them  or  make  siutable  by-ways  to  pass  around 
them,  or  see  to  it  that  they  are  made  by  others, 
in  order  to  exonerate  themselves  from  liability 
to  travelers;  and  in  such  case  the  town  is  re- 
sponsible for  tbe  insufficiency  of  such  by-ways. 

SSbearm.  &  Redf.  Neg.  note  i,  p.  18.  and 
cases  cited;  Batty  v.  Dxtrbury,  24  Vt.  155; 
Mathetee  v.  Winootki  Tump.  Go.  Id.  480:  Wit- 
lard  V.  Newbury,  23  Vt.  458;  Barber  v.  Ettex, 
27  Vt.  88;  MffTM  v.  Riekmond.  41  Vt.  486; 
Dickinson  v.  Boekingham,  40  Vt.  99;  Bate»  v. 
Sharon,  Id.  474;  Coatee  v.  Canaan,  51  Vt.  181; 
Ang.  Highways,  3d  ed.  p.  886,  g  267;  Savam 
V.  Bangor,  40  Me.  176;  PhiUipe  v.  Yeazie,  Id. 
96;  Munton  v.  J)erbg,  87  Conn.  298;  Blrie  v. 
SeAwingU.  22  Fa.  884. 

The  by-way  was  the  respondent's  road  de 
facto;  it  was  respondent's  road  In  such  a  sense 
at  least  as  to  estop  it  now  from  denying  its  lia- 
bility to  the  plaintiff. 

Tbe  fact  of  work  being  done  upon  a  road 
under  an  authority  of  tbe  proper  oncers  of  Uie 
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town  is  atrong  evidence  of  a  daim  of  right  on 
tbe  part  of  the  public 

State  T.  Pretton,  84  Wis.  667,  688. 

Acquiescence  by  a  towo  in  the  use  of  a  way 
distinct  from  the  main  traveled  path  of  the  high- 
way is  evidence  of  its  adoptioa  for  public  use. 

Whitney  V.  Eaaex,  42  Vt.  580. 

Where  a  bridge  became  impassable  and  the 
officers  whose  duty  it  was  to  beep  the  highway 
in  repair  permitted  tbe  public  to  use  a  road 
which  leads  to  a  crossing  of  the  stream,  travel- 
ers cannot  be  charged  with  a  want  of  ordinary 
care  in  so  doing,  and  may  recover  for  injuries 
received  on  account  of  its  imperfect  condition. 

Thompson,  Neg.  p.  1209.  citing  Erie  v. 
BekwingU,  tupra.  Bee  also  Codtier  v.  Brad- 
ford. 9  Chanel.  (Wiso  291;  WiUianuv.  OutH' 
mington,  18  Pick.  813;  Stark  v.  Laneatter.  57 
N.  H.  88;  Treite  v.  8t.  Paul.  86  Minn.  526. 

If  the  traveled  portion  of  the  highway  Is  ob- 
stnictod  or  otherwise  unsafe  or  dangerous, 
thus  making  it  necessary  for  a  person  to  turn 
out  and  pass  along  on  one  ride  or  the  other  of 
it,  and  he  does  so,  using  ordinary  care,  and  an 
Boddent  tiappens  causing  damage  to  him  by 
reason  of  some  obstruction  or  defect  in  the  part 
of  the  hlffhway  over  which  he  la  so  ueoesaaiily 
passing,  he  wlU  be  entitled  to  recover  against 
the  town  for  the  injury  so  received. 

KeUev  v.  JToTtd  du  Lae,  81  Wis.  187,  and 
cases  therein  cited;  Barton  v.  Montpdier,  80 
Vt  650;  OoggtweU  v.  Lexington,  4  Cuah.  807; 
QenOd  r.  Boeton,  108  Mass.  560;  ffayden  v. 
AttUbotmigA,  7  Gray,  888;  Green  v.  Danby,  12 
yt.  888.  dee  also  Savage  v.  Bangor,  40  Me. 
176;  ^£o^fe  V.  Futtan,  84  Wi».  615,  616. 

As  to  matters  within  the  scope  of  their  pow- 
ers and  tbe  powers  of  tbeir  officers,  municipal 
corporations  may  be  estopped  upon  the  same 
principles  and  under  the  same  circamatances  aa 
natural  persons. 

Sneetand  t.  Oilman,  24  Wis.  89,  42. 

Appellant  was  not  guilty  of  negligence  in 
driving  into  and  along  this  hy-way,  there  being 
notliing  to  indicate  .that  this  was  not  the  way 
Intended  for  public  travel. 

Goggmdl  v.  Lexington,  4  Cush.  807;  Jone»  v. 
Waiiham,  4  Cush.  299;  Uajfden  v.  AtUAorovgh, 
7  Oray,  888;  KeOei/  t.  Fi>nd  du  Lae,  SI  Wis. 
179;  Wli£der  v.  Weatport,  80  Wis.  m. 

The  obstruction  in  the  highway  was  the 

[irozimate  cause  of  the  injury,  notwithatand- 
□g  the  defect  In  the  by-way  was  also  another 
proximate  cause  contnbutuig  directly  to  pro- 
duce the  injury. 

1  Shearm.  &  Redf.  Neg.  f&  25-40  and  notet; 
Wood,  NuiB.  note  J,  p.  887;  Hoiffe  v.  Fulton,  29 
Wla  296. 

Mr.  Manriee  MeKmim  for  respondent 

X^on*  J. ,  delivered  the  opinion  of  the  court: 
The  Statute  under  which  this  action  was 
brought  1889,  Rev.  Stat)  is  as  follows:  "If 
any  damage  shall  happen  to  any  person,  his 
team,  caniftge  or  oOier  properly,  reason  of 
the  InBuffldency  or  want  of  repain  of  any 
bridge,  sluiceway  or  road  in  any  town,  city  or 
village,  the  person  sustaining  such  damage 
shall  have  a  right  to  sue  for  and  recover  the 
same  against  any  such  town,  city  or  village." 

Unquestionably,  tbe  word  "road,"  as  here 
employed,  means  a  public  highway;  and  the 
insufficiency  or  want  of  repair  thereof,  which 
6L.R.  A. 


is  the  fonodadon  of  an  action  under  the  Stat- 
ute, roust  be  tbe  nvoximate  cause  of  tbe  injury 
complained  of.  These  propositions  will  not. 
we  think,  be  controverted.  The  insufficiency 
of  the  highway  in  question,  caused  by  the  ob- 
struction thereof  bv  reason  of  snowdrifts,  is 
not,  and  is  not  clatmed  to  be,  the  proximate 
cause  of  the  plaintiff's  injuries.  Such  cause 
was  tbe  presence  of  the  hidden  ditch  across 
the  track  on  which  he  was  traveling  In  the  ad- 
joining field,  and  so  it  is  alleged  in  the  com- 
plaint. If,  under  tbe  circumstances  stated  in 
the  complaint,  tbe  town  is  liable  for  the  dam- 
ages caused  by  such  insufficiency,  tbe  com- 
plaint states  a  cause  of  action,  and  the  de- 
murrer thereto  should  have  been  overruled. 
But  If,  on  the  other  hand,  the  town  is  not  ao 
liable,  ttie  demurrer  was  properly  sustained. 
Hence  the  questloa  of  sdch  liwiltty  is  the  coo- 
trolling  one  in  the  determltiation  of  this  ap- 
peal. 

It  is  argued  by  tbe  learned  counsel  for  the 
plaintiff,  with  much  force  and  ingenuity,  that 
this  temporary  road  or  by-way,  upon  which 
the  plaintiff  was  injured,  was,  at  the  time  of 
such  injury,  pro  hae  vice  a  public  highway, 
made  bo  the  acts  of  the  town  officers  and 
the  exigencies  of  tbe  occasion.  IF  the  super- 
visors of  the  town,  or  the  overseer  of  highways, 
had  authority  to  locate,  open  and  work  such 
road,  there  would  be  great  force  in  tbe  argu- 
ment; but,  for  reasons  which  will  now  be 
stated,  we  are  of  the  opinfcin  that  they  had  no 
such  authority. 

Section  12w,  Rev.  Stat ,  provides  that  *'every 
overseer  of  highways  shnll,  whenever  any  part 
of  tbe  publichigbwaysin  his  district  is  blocked 
up  by  snowdrifts  so  as  to  render  the  same  im- 
passable, call  out,  upon  one  day's  notice,  the 
taxpayers  of  his  district,  and  immediately  put 
sucQ  parts  of  said  highways  in  paa»ble  order." 
The  section  then  provides  for  ^ving  credit  for 
anch  work  upon  the  unpaid  highway  taxea  as- 
sessed against  the  persons  performing  the  same. 
The  section,  as  originally  enacted,  contained, 
also,  the  following  provision:  "But  whenever 
the  overseer  sbaH  deem  it  impracticable  to 
render  such  parts  of  such  highways  passable, 
and  keep  tbem  in  siich  oonmtton,  it  shall  be 
lawful  for  btm  to  open  a  track  throng  any 
field  orlnclosure  In  his  district  for  the  tem- 
porary accommodation  of  travel,  whenever  the 
same  may  be  done  without  material  damage  to 
the  owner  or  owners  of  such  inclosure;  and  no 
person  using  such  track  shall  be  liable  therefor 
in  any  civil  or  criminal  action." 

The  above  section  was  amended  by  chapter 
179,  Laws  1887,  by  adding  a  clause  thereto 
requiring  the  overseer  to  make  the  highway 
passable  for  a  certain  width  at  the  bottom  m 
the  track  of  said  road.  This  amendment  haa 
no  significance  In  this  action. 

By  chapter  454,  Laws  1887,  it  was  enacted 
that  "aecti<m  1249  of  the  Revised  Stauites  is 
herein  amended  w  as  to  read  as  follom." 
Then  follows  the  section  as  amended,  which  fa 
substantially  tbe  section  as  oontabied  in  the 
Revised  Statutes,  with  the  excepUon  that  the 
clause  which  authorized  the  overseer,  under 
the  conditions  therein  specified,  to  open  a  track 
through  any  field  or  inclosure  for  tbe  tempo- 
rary accommodation  of  travel,  la  omitted  from 
tbe  section.   Such  omission  necessarily  oper- 
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ates  aa  a  repeal  of  the  omitted  proTisioii,  This 
is  not  disputed. 

It  seems  veir  clear, to  our  minds  that  the 
legislation  of  1887  was  intended  to  take  from 
the  overseer  of  highways  the  rieht  to  open  a 
temporary  track  upon  private  utnds,  and  to 
compel  bun  at  once  to  open  highways  to  pub- 
lic tiBTel  which  have  become  obeUrncted  by 
Boow;  In  other  words,  that  the  Legislature 
thought  the  power  vested  tn  that  officer,  and 
the  duty  imposed  upon  him  to  open  highways 
so  obetfucted,  was  ample  without  vesting  bun 
witb  the  extraordinary  power  of  turning  the 
public  travel  upon  the' lands  of  private  owners 
without  their  consent,  especially  as  no  ade- 
quate means  seem  to  have  been  provided  for 
making  them  ccunpeasation  for  such  uae  of 
their  property. 

Much  stress  was  laid,  in  the  argument,  upon 
the  averments  in  the  complaint  that  the  over- 
seer performed  labor  upon  this  temporary  road 
witb  the  knowledge  and  approval  of  Ibe  su- 
perviflora.  and  that  the  same  was  traveled  con- 
tinuoosty  by  such  officers  and  the  public.  It 
Is  clsinned  that  these  facta  furnish  strong  evi- 
dence of  a  claim  of  right  on  the  part  of  the 
public  In  certain  cases,  and  under  certain 
circumstances,  this  may  be  true;  but  It  is  es- 
sential to  sach  claim  that  the  loctu  in  quo  is  a 
public  highway.  In  the  present  case  it  was 
not.  The  ovoseer  worked  the  road,  not  as  a 
public  highway,  but  as  a  mere  temporary  pas- 
sageway over  private  proper^,  made  neces- 
sary by  the  snowdrifts  in  the  highway.  This 
was  patent  to  the  plaintiff  and  all  others.  No- 
body could  be  deceived  or  misled  by  it,  and  no 
one  had  any  right  to  believe  that  by  doing  such 
work  the  overseer  was  asserting  a  right  of  way 
for  the  public  upon  the  locut  in  quo.  This 
fact  dlatingalsbefl  this  case  from  thoae  wUch 
S^ve  importance  to  the  acta  of  the  overseer  or 
other  officials  of  the  town  In  doing  work  or 
iTftveling  upon  the  temporary  track. 

Much  reliance  Is  placed  upon  the  case  of 
Houfe  V.  Fulton.  84  Wis.  608,  as  an  authority 
that  the  town  is  liable  in  this  case. 

There  the  bridge  on  which  the  plaintiff  was 
injured  was  erected  over  a  meandered  stream 
without  anthori^  of  law.  Public  highways 
extended  to  the  bridee  at  either  end  thereof, 
and  were  rannected  the  bridge.  It  had 
been  in  use  twenty  years  or  more  as  a  public 
highway.  The  annual  town-meeting  of  the 
town  in  which  it  was  situated,  nearly  or  quite 
twenty  years  before  the  accident,  had  by  reso- 
lution accepted  it  as  town  property,  and  ap- 
propriations to  be  expended  upon  It  were  made 
by  several  annoal  town-meetings.  The  proper 
town  officers  took  charge  of  the  bridge,  and 
expended  town  funds  in  its  repair  and  main- 
teoance.  In  short,  the  town  and  Its  officers 
constantly  treated  and  maintained  the  bridge 
for  a  aeries  of  years  as  though  it  bad  been  law- 
fully erected  across  the  stream,  and  was  part 
of  a  lawful  pnbUc  highway.  It  was  held  that 
the  town  was  estopped  to  deny  that  ft  was  a 
public  biriiway.  Manifestly  the  case  was 
properly  decided.  But  the  dlsllnctioos  be- 
tween the  facts  of  that  and  the  present  case  are 
ao  radical  and  Important  that  the  rule  there 
adopted  cannot  properly  be  held  applicable 

la  view  of  the  above  facts,  especially  of  the 
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legislation  on  the  subject,  the  labor  performed 
by  the  overseer  cn  the  temporary  track  is  of 
no  greater  significance  than  it  would  be  had  it 
been  performed  by  a  private  citizen,  and  couM 
not  have  decided  the  plaintiff  into  the  belief 
that  the  overseer  was  performing  it  officially  on 
a  public  highway:  for  the  plaintiff  is  charge- 
able with  knowledge  that  the  overseer  had  no 
authority  to  bind  the  town  by  such  act. 

We  find  here  no  element  or  fact  upon  which 
an  estoppel  against  the  town  can  be  predicated. 
The  learned  counsel  for  the  plaintiff  bas  cited 
several  cases  elsewhere  to  the  proposition  that 
the  town  is  liable  for  defects  in  such  temporary 
track.  Whatever  may  be  the  doctrine  of  those 
cases,  the  legislation  in  this  State  so  clearly  in- 
dicates thatit  was  not  intended  to  impose  any 
such  liabQity  upon  the  town  that  we  must  hold 
that  none  enats. 

The  ordar  tuiiainir^  ike  (Umurrer  rmut  he 
affrmed. 


Wtlliam  WILTON,  Bapt., 

V, 

WilHam  HATBERRY  et  al,  Appts. 

(....wis,....) 

A  pamm  wbo  louw  mom^  to  pay  » 
Buwtgmcs  under  affreemeat  Tor  a  new  mort- 
gage totiimsetf  may  be  subrogated  to  the  Tfffhta  of 
theformer  mortgagee,  where  the  mortgajrof.  In- 
stead of  executing  the  new  mortgHge,procure8  the 
discbarge  of  the  old  one,  and,  with  Intent  to  de- 
fraud the  lender,  oonve^s  the  property  to  a  third 
person  who  bas  full  kDowtedge  of  the  loan  and 
asreement. 

(December  8, 1889.) 

APPEAL  by  defendants  from  an  order  of  the 
Pierce  County  Circuit  Court  in  favor  of 
plaintiff  in  a  proceeding  by  one  who  had  loaned 
money  to  pay  a  certain  mortgage,  to  have  him- 
ulf  subrogated  to  the  rights  of  the  mortgagee. 

'^he^inion  soffidently  states  the  case. 


Non.-Ail)n>||u(ton  of  equUiM^aulotue  to  rlifiita 
ttf  mortgagee. 

In  general  aoy  person  havinff  a  subsequent  In- 
terest In  the  mortiniged  premises  and  entitled  to 
redeem  to  protect  his  Interest,  and  who,  not  being 
the  priDclpal  debtor,  pays  off  the  mortgaire,  be- 
oomes  an  equitable  aasiirnee  thereof,  and  Is  subro- 
gated to  the  rights  of  the  mortgagee  to  Ibe  extent 
neoessarjr  for  his  own  proteotlon.  This  dootrlneis 
extended  to  one  who  has  no  subsequent  Intereet  In 
the  premises,  Init  who,  at  the  instanoe  of  the  det>tor, 
pays  off  the  mortgage  for  his  benefit  or  advances 
money  for  Its  payment  under  agreement  with  the 
mortgagor.  Such  a  person  is  not  a  mere  stranger 
and  volunteer,  Cobb  v.  Dyer.  OB  He.  4M:  Barnes  v. 
Mott,  64  N.  T.  m-.  Twombly  v.  Caseldy.  82  N.  T.  1S6; 
Wheeler  v.  Wlllard,  U  Vt.  640;  Walker  v.  King,  45 
VtSES. 

Discharged  by  one  of  two  owners  In  oommon. 
See  Simpson  v.  Oardiner,  97  111.  XS7;  Dings  v.  Par- 
shaU,  7  Hun,  SO;  McGlven  v.  Wheetock,  T  Barb.  28; 
Klock  V.  Cronkhlte,  1  Hili,  107;  SnelUng  v.  Molntyre, 
8  Abb.  K.  C.  489;  Brainard  v.  Cooper,  10  N.  Y.  866; 
Fiacre  V.  Cbaptnan,  88  N.  J.  Bq.  468;  Bobinaon  v. 
Urquhnrt.13  N.J.  Eq.  616;  Hosier^  App.  66  Pa.  76: 
Roddy's  App.  79  Pa.  98;  Carter  v.  3k^or,8Head,aO; 
SPom.  Bq.  Jur.  80S,  397. 
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Mr.  F.  It.  Perrin^  for  appellants: 

A  mortgage  after  pigment  becomes  funetut 
officio,  and  netttm  the  mortgagee  nor  anyone 
«Be  haa,  as  a  general  rule,  any  power  to  trans- 
fer it  as  a  eulnlatlng  security,  or  to  revive  it  to 
secure  tbe  same  or  any  other  liability. 

3  Jonea,  Mort.  ^  943  and  cases  there  dted; 
Gammon  v.  Kenther,  55  Iowa,  506. 

Plaintiff  does  not  show  equities  which  entitle 
him  to  the  subrogation  asked. 

BSUworih  V.  Loekmwd,  42  K.  Y.  80;  Pattenon 
T.  Birdtall,  6  Hud,  632;  OoUreir»  App.  28  Pa. 
204;  Hc^  V.  Ward.  4  Johns.  Cb.  123;  Jenkim 
r.  OontineMaX  Im,  Go,  12  How.  Pr.  66. 

Il  is  only  in  cases  where  the  person  advancing 
money  to  pay  the  debt  of  a  third  party  stands 
io  the  situation  of  a  surety,  or  is  compelled  to 
pay  it  to  protect  his  own  rights,  that  a  court  of 
equity  suWitutes  him  io  the  place  of  the  cred- 
itor, as  a  matter  of  course,  without  aoy  agree- 
ment to  that  effect.  In  other  cases  tbe  demand 
of  a  creditor  which  is  paid  with  tbe  money  of 
a  third  person,  and  wtlbout  any  agreement 
that  the  security  shall  be  assigned  or  kept  on 
foot  for  the  benefit  of  such  third  person,  is 
absolutely  extinguished. 

Walton  V.  W^oj!,  80  Wis.  648;  Sanford  t. 
McLean,9F&igeAn;  Downer.  Miller,lSWi». 
612  ;  Warmer  v.  Wakrloo  Agr.  WorJa,  62  Iowa, 
699;  1  Jones,  Mort.  p.  780.  g  874;  Lmg  T.Martin, 
48  Wis.  198. 

Mettrt.  Ehnlth  ft  Vuiubttat  iot  respond- 
ent: 

The  doctrine  of  equitable  assignment  is  justly 
extended  by  analogy  to  one  who,  having  no 
previous  interest,  and  being  under  no  otdiga- 
tioo,  pays  off  the  mortage,  or  advances  money 
for  its  payment,  at  the  mstance  of  a  debtor  par^ 
and  for  his  benefit.  Such  a  person  is  In  no 
true  sense  a  mere  stranger  and  volunteer. 

8  Pom.  Eq.  Jur.  §  1213;  Gaiis  v.  Thieme.  93 
N.  T.  325:  Lemy  v.  Martin.  48  Wis.  196,  806. 

OrtoB*       delivered  the  opinion  of  the 

court: 

The  complaint  seta  out  subatantiallv  the  fol- 
lowing facts:  On  or  about  the  6tu  day  of 
November,  1881,  the  appellants,  William  May- 
berry  and  Martha,  his  wife,  executed  a  mort- 
gage on  certain  real  estate  in  Pierce  County, 
Wis.,  to  one  Ann  W.  Grant,  to  secure  to  her 
tbe  payment  of  $1,000  on  the  first  day  of  July, 
1887;  and  said  mortgage  was  duly  recorded. 
On  the  fifth  day  of  JulV.  1867.  said  mortgage 
being  due,  Hxe  respondent  loaned  to  said  ap- 
pellanta  tbe  sum  ot  $1,606,  on  the  agreement 
that  with  said  money  said  mortgage  should  be 
paid,  and  discharged  of  record,  and  that  said 
appdlaots  should  execute  to  Uie  respondent  a 
new  mortgage  on  said  land,  to  secure  said  loan. 
This  was  done,  on  the  part  of  the  respondent. 


in  mere  friendship  without  any  selfish  interest 
whatever.  The  money  was  used  to  pay  off 
said  mortgage,  and  it  was  duly  discharged  of 
record;  but,  instead  of  said  appellants  giving 
tbe  respondent  such  new  mortg^;e,  as  they 
agreed  to  do,  and  which  was  the  Inducement 
of  said  loan,  they  deeded  said  land  to  John  R. 
Mayberry,  one  of  the  appellants,  with  intent 
to  defraud  the  respondent  out  of  his  money. 
The  said  first  mentioned  appellants  had,  and 
have,  no  other  property.  The  said  John  R. 
Mayberry  had  full  knowledge  of  said  loan  and 
said  agreement.  The  respondent  prays  that 
be  ma^  be  subrogated  in  place  of  the  mortgagee 
of  said  first-mentioned  mortgage;  and  that 
its  satisfaction  of  record  be  canceled;  and  that 
it  may  be  declared  to  be  a  good  and  subsistiDg 
mortgage  to  him;  and  that  it  be  foreclosed^ 
The  appellants  demurred  to  said  complaint  on 
tbe  ground  that  it  did  not  state  a  cause  of  ac- 
tion, and  the  demurrer  was  overruled;  and  this 
appeal  is  from  such  order. 

The  learned  counsel  of  the  appellants  con- 
tend that  the  respondent  was  a  mere  volimteer. 
and  had  no  interest  in  the  land  to  protect,  and 
cannot  thwefore  be  subrogated  as  mortgagee 
to  tbe  mortgage  paid  and  discharged;  and  cites, 
besides  other  authorities,  Watttm-9.  Wileae,  S9 
Wis.  648,  and  Downer  v.  Miller,  15  Wis.  613. 
In  those  cases  it  was  a  mere  loan  of  money,  to  en- 
able the  borrower  to  pay  off  the  mortgage  debt, 
and  without  any  agreement  that  the  security 
should  be  assigned  or  kept  on  foot  for  the  benefit 
of  the  party  who  loaned  him  tbe  money.  But 
this  is  no  such  case.  Tbe  respondent,  by  the 
agreement,  was  to  have  equal  security  on  the 
land,  and,  to  protect  t^at  interest,  caused  tbe 
first  mortgage  to  be  discharged. 

This  case  is  ruled  in  principle  by  Leey  v. 
Martin,  48  Wis.  198.  It  was  there  a  part  of  the 
contract  that  tbe  executors  should  secure  the 
lender  by  another  mortgage,  as  here,  and  they 
did  so  as  they  BUppoeed;  but  the  mortgage  was 
void  for  want  of  authority.  On  the  same 
principle  are  Jonet  v.  Parker,  51  Wis.  218,  and 
Carei/  v.  Boj/le,  58  Wis.  674. 

This  was  a  most  outrageous  fraud  on  the 
part  of  the  appellants,  and  there  is  no  other 
[Kissible  remedy  to  the  respondent  but  sulmiga- 
tion.  No  one  is  injured  or  interested  except 
these  appellants  who  committed  the  wrong. 
When  they  deeded  tbe  land  to  tbe  other  Mxr- 
berry,  they  supposed  they  had  succeeded  m 
defrauding  the  respondent  out  of  his  security 
in  it;  but  the  grantee  bad  knowledge  of  the 
agreement,  and  is  therefore  bound.  It  is  really 
a  strong  case  for  equitable  subrogation. 

Tlte  order  of  the  Cireuit  Court  it  affirmed, 
and  the  cause  remanded  for  furiAar  proceeding* 
according  to  law. 


ILLINOIS  SUT 

John  H.  LESLIE,  Appt.. 
«. 

Charles  E.  BONTE  et  at. 

(  m.  ) 

A  Jodgment  in  teTor  of  theauikan  of  a 

note  upon  the  merits.  In  an  action  thereon 
6UR.A. 


ElEME  COURT. 

brought  against  them  by  an  indorsee,  Is  a  bar  to 
a  subiequent  suit  brouglitln  another  State  by  the- 
payee  against  tbe  makers  to  recover  on  the  note. 

(October  81, 1S8Q.) 

APPEAIi  by  plaintiff  from  a  judgment  of 
the  Appellate  Court  for  the  First  IMstrict 
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rereraing  a  judgment  of  the  Superior  Court  of  i 
Cook  County  Id  his  favor  in  an  action  upon  a 
promissory  note.  Affirmed. 

The  action  was  braught  by  George  and  John 
H.  Leslie.  After  the  action  was  bwin  the 
dMlb  of  George  Leslie  was  suggesteoand  an 
order  entered  that  the  suit  proceed  in  the  name 
of  the  surviving  plaintiff,  JohTi  H.  Leslie. 

The  case  sufflciently  appears  in  the  opinion. 

Meara.  Tenney.  DriffST*  ^  Hawley* 
for  appellant: 

Although  as  a  rule  a  man  is  not  bound  by  the 
result  of  litigation  to  which  be  was  not  a  party, 
or  in  privity  with  a  party,  yet  there  is  an  ap- 
parent exception  where  a  person  is  bound  to 
protect  another  from  liability. 

Commercial  Union  Aarur.  Co.  v.  Am.  Cent. 
Iiu.  Co.  68  Cal.  430,  and  cases  cited. 

In  such  cases,  however,  it  is  essential  to  the 
creation  of  the  estoppel  that  the  person  who  is 
liabte  over  to  the  party  to  the  suit  should  be 
notifled  and  have  an  opptxtuolty  to  defend. 
But  the  person  so  notifiea  does  not  thereby  be- 
come a  party  to  the  suit;  and  the  judgment  is 
not  an  adfudlcation  between  him  and  the 
opposite  party,  but  only  between  him  and  the 
person  whom  he  is  bound  to  protect. 

Seterin  v.  Eddy,  62  HI.  189;  VadicaUader  y. 
Harria,  76  HI.  370.  See  Rnox  v.  Sterling,  78 
IlL  314;  ZoCTwr  v.  Lf/ona,  88  Fed.  Rep.  437. 

The  defense  set  up  in  the  Ohio  case  was  that 
Leslie  bad  committed  a  fraud  on  appellees  by 
palming  off  on  them  a  \Qi  of  worthless  stock. 
He  knew  the  facts,  and  was  acquainted  with 
the  evidence  by  which  bis  honesty  in  tbe  trade 
could  be  established.  But,  having  no  control 
over  the  case,  he  could  not  produce  this  evi- 
dence. The  answer  of  the  defendantH  in  Uiat 
case  clearly  set  up  no  defense  to  tbe  note.  All 
that  it  alleges  is  that  tbe  consideratioa  for  the 
note  was  the  sale  of  some  stock  in  a  corpora- 
tion, that  tbe  stock  was  substantially  worthless 
unless  tbe  corporation  owned  certain  rights, 
that  it  did  not  own  these  rights,  and  the  plain- 
tiff knew  it,  and  knew  also  that  the  defendants 
did  not  know  it.  No  misrepresentation  is  al- 
leged; only  tbe  failure  to  dlBcloee  facts  which 
the  party  was  under  no  obUgation  to  disclose. 
It  does  not  even  ^ow  tiiat  the  defendants  did 
not  have  ftill  opportunity  to  ascertidn  the  facta 
This  was  DO  fraud  and  no  defense. 

OogH  r.  Kniadey,  89  HI.  598;  Morria  v. 
Tnomprnm,  86  ID.  16;  MiUhdi  v.  MeDougall,^ 
HI.  m-,  Benjamin.  Sales,  g  480. 

The  best  and  most  invariable  test  as  to 
whetiber  a  ftmner  judgment  is  a  bar,  is  to  in- 
quire whether  the  same  evidence  will  sustain 
both  the  present  and  tbe  former  action. 

Freeman,  Judgments,  g  259;  Steinhach  t.  Re- 
lief F.  Ina.  Co.  T!  N.  Y.  498. 

Admissions  of  the  indorsee  would  not  be  ad- 
missible against  the  indorser.  So  the  same 
evidence  would  not  support  both  actiou. 

See  J)rennan  t.  Sunn,  14  West.  Bep.  184. 
134  111.  175. 

There  is  no  such  privity  of  title  between 
Leslie  and  Grant  as  to  take  the  case  out  of  the 
rule  requiring  notice  in  order  to  make  tbe  judg- 
ment mnding. 

Bigdow.  I^ppel,  69,  70. 

Tito  note  was  not  rayment  of  the  debt  for 
which  h  was  given.  The  general  rule  is,  that 
the  taking  of  the  note  of  tbe  dehtor,  or  even 
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of  a  third  person,  for  a  debt,  does  not  pay  the 
debt  unless  expressly  so  agreed;  and,  upon  dis- 
honor of  tbe  note,  tbe  creditor  may  sue  and  re- 
cover either  on  tiie  note  or  the  original  con- 
sideration. 

ArehOaid  v.  Argaa,  68  HL  807;  Ohettenhata. 
Stone  ift  O.  Oo.  v.  Qatea  Iron  Worka,  14  West. 
Kea  S93,  134  HI.  638. 

When  tbe  note  is  dishonored,  the  original 
debt  revives,  and  the  note  becomes  merely  col- 
lateral security. 

3  Daniel,  Neg.  Inst.  §  1373. 

Leslie  therefore  bad  an  undoubted  right, 
upon  taking  up  tbe  note,  to  sue  on  Uie  ori^nal 
promise.  The  defendants'  liability  on  that 
promise  did  not  depend  on  their  liability  on  the 
note. 

See  Boatman  v.  Porter,  14  Wis.  89. 

Meaars.  Francis  A.  Riddle  and  John  S. 
Stevens,  for  appellees: 

The  CkmstitutioQ  of  the  United  States  says, 
in  S  1,  art.  4:  "Full  faith  and  ctedil  shall  be 
given  in  each  State  to  the  public  Acts,  records 
and  judicial  proceedings  of  every  other  State, 
and  tbe  Congress  may,  by  general  laws,  pre- 
scribe the  manner  la  which  such  Acts,  recorda 
and  proceedings  shall  be  proved,  and  the  effect 
thereof." 

See  also  Act  of  Congress  May  36,  1790. 

Tbe  maker  of  an  indorsed  note  has  a  right  to 
require  tbst  there  shall  be  such  a  ptalnUfl  as 
will  make  the  recovery  a  bar  to  any  other  ac- 
tion by  another  for  tbe  same  debt. 

Parka  v.  Brown,  16  HI.  464. 

If  a  party,  after  a  judgment  against  him,  as- 
signs bis  interest,  his  assignee  will  be  bound; 
as  it  is  conclusive  against  tbe  assizor  it  must 
be  against  tbe  assignee,  for  the  substitute  can 
be  in  no  better  poaiUon  than  tbe  princi[Hd. 

1  Herman,  Eetoppe),  ^  144. 

After  appellees'  obligations  on  the  note  bad 
been  discharged  under  proceedings  bailed  on 
that  very  contract,  no  arrangement  between 
Grant  and  tbe  payees,  made  after  the  rendition 
of  the  judgment,  could  impair  tbe  rights  of  ap- 
pellees thereunder  or  in  any  way  annul  the 
effect  of  their  judgment. 

Zimmerman  y.  Zimmerman,  16  III.  84;  J)rake 
V.  Perrj/.  58  HI.  133;  Levi  v.  MeOraney,  1 
Morris  (Iowa)  91;  Soward  y.  Coppam  (Kr.)  9 
8.  W.  Rep  889. 

The  purpose  of  giving  notice  to  one  liable  to 
indemnify  a  party  to  the  suit  is  not  in  order  to 
give  a  ground  of  action,  but  is  to  make  tbe 
judgment  conclusive  evidence  of  tbe  liability 
of  the  indemnifying  party. 

Buffield  V.  Seott,  3  T.  R.  374:  Drennan  v. 
Bunn,  14  West.  Rep.  134,  134  HI.  175. 

In  order  that  a  judgment  in  one  action  shall 
be  conclusive  in  another,  it  must  appear  with 
convenient  certainty  that  the  question  in  con- 
troversy in  tbe  second  suit  was  litigated  and 
decided  in  tbe  first  When  this  appears  on  the 
face  of  tbe  proceedings  Id  tbe  former  action, 
the  mere  production  of  the  record  will  be 
enotigb. 

Herman,  Estoppel,  §  379 ;  Wiliiama  v.  Hot- 
lingaworth,  6  Lea  (Tenn.)  860;  Bagot  Y.  TFtf- 
liama,  8  Bam.  &  C.  386. 

It  may  be  entirely  true  that  tbe  giving  of  a 
note  or  Dill  does  not  extinguish  tbe  debt  for 
wUch  they  were  given,  and  that  thedebtor,  on 
their  nonpi^ment,  may  bring  suit  for  the  debt; 
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but  that  right  ia  "subject  to  the  obligatioD  of 
BarrenderiDg  tip  the  bill  or  note  at  the  trial,  or 
accouDtiog  for  its  abseoce." 

SDaDief;  Nog.  Inst,  g  137S. 

Ereo  If  the  appellant  ooald  have  avoided  the 
bar  of  the  pri<«  judgment  by  surrendering  the 
note  at  tbe  trial,  that  was  something  he  did  not 
do,  but  on  the  contraiymodeit  tbe  oasis  of  his 
auit. 

Craig**  J.,  delivered  the  opinion  of  the 

court: 

This  was  an  action  of  assnmpeit  brought  by 
George  and  John  H.  Leslie,  in  the  Superior 
Court  of  Cook  County,  on  the  following  prom- 
issory note: 

$8,000.      Cincinnati.  Ohio,  August  34, 1883. 

Six  months  after  date  we  jointly  or  severally 
promise  to  pay  to  Coo.  and  Joo.  H.  L^ie  or 
order  three  thousand  OO-lOO  dollars,  value  re- 
ceived. Payment  at  Third  National  Bank  of 
Cincinnati,  Ohio.  Charles  E.  Bont«, 

J.  Weller, 
George  H.  Bmte. 

Indorsed  on  back: 

"Please  pay  to  WlUiam  Grant  or  order.  Geo. 
and  Jno.  H.  LesUe." 

Tbe  note  was  given  for  shares  of  stock  in  a 

mining  company  known  as  the  "Santos  Itfanu- 
facturing  &  Mining  Company."  The  note  was 
indorsed  and  transferred  in  Chicago  to  William 
Grant,  and  delivered  to  him.  After  Grant  had 
procured  tbe  note,  be  broufrht  suit  upon  it  in 
Hamilton  County,  Ohio,  where  tbe  makers  re- 
sided. Aii  of  the  makers  were  defendants  in 
that  suit,  and  on  February  85, 188S.  filed  an 
amended  answer  therein,  in  which  they  denied 
that  Grant  bad  received  tbe  note  before  matur- 
ity, and  set  up  as  a  defense  want  of  considera- 
tion, alleging,  among  other  things,  that  the 
stock  of  the  Santos  Manufacturing  &  Mining 
Company  which  they  received  from  tbe  payees 
of  the  note  was  fraudulently  represented  by 
them  to  be  of  value,  when,  in  fact,  it  was  worth- 
less. To  this  answer  Grant  filed  a  reply,  tra- 
versing the  averments  of  the  answer,  and  upon 
the  issues  thus  made  up  a  trial  was  had  before 
a  jury  upon  tbe  merits  of  tbe  case,  resulting  in 
a  verdict  and  judgment  in  favor  of  the  defend- 
ants to  the  action.  October  16,  1886,  a  year 
and  a  half  after  the  rendition  of  Uie  judgment 
in  Hamilton  County,  Ohio,  George  and  John 
H.  Leslie  brought  this  action  upon  the  same 
note,  the  indorsement  which  they  had  original- 
ly tnade  on  the  note  to  William  Grant  having 
lieen  erased.  To  the  declaration  the  defendants 
filed,  with  others,  a  special  plea  setting  up  the 
judgment  rendered  in  Ohio  In  bar  of  theaction, 
and  to  this  the  plaintiib  replied  niU  tid  record, 
Tbe  case  was  submitted  to  the  court  without  a 
jury  by  agreement,  and  upon  the  issue  pre- 
sented W  the  plea  setting  up  tbe  Ohio  judg- 
ment, after  the  evidence  was  all  in,  the  court 
held  the  following:  "And  tbe  court,  finding 
that  the  note  was  made  and  assi^^ed  in  the 
State  of  Illinois,  and  that  at  tbe  time  the  note 
became  due,  and  ever  since  bitberto,  the  mak- 
ers thereof  woe  residents  of  the  State  of  Ohio, 
and  not  of  the  State  of  Bllnois,  heM,  as  a  lent 
omclQBlon,  that  a  judgment  In  favor  of  uie 
defiuKlants  upon  the  merits  in  tbe  ault  tnoti|^ 
8L.B.A. 


in  the  State  of  Ohio  against  them  by  the  as- 
signee was  no  bar  to  the  action  by  tbe  payees, 
and  therefore  the  plaintiff  was  entitled  to  re- 
cover." 

On  appeal  to  the  appellate  court  the  judg- 
ment of  the  superior  court  was  reversed. 

There  is  but  one  question  presented  by  this 
.  record,  and  that  is  whether  the  judgment  ren- 
dered in  Hamilton  County,  Ohio,  is  a  bu*  to 
this  action.  The  appellate  court  held  that  it 
was.  If  Grant  bad  recovered  judgment  on  the 
note  in  the  action  in  Ohio,  tbe  note  would  have 
been  merged  in  the  judgment,  and  no  oUier  ac- 
tion couldbe  maintained  aealnst  the  defendants 
on  the  note.  This  principle  was  clearlv  estab- 
lished in  Wavman  v.  Ooehrane,  85  III.  162, 
where  It  is  satd:  "The  general  rule  is  that  by 
a  judgment  at  law  or  a  decree  In  chancery  the 
contract  or  instrument  upon  which  the  proceed- 
ing Is  based  beoonus  entirely  meq;ed  in  tbe 
judgment." 

In  Freeman  on  Judgments,  £^  316,  in  discuss- 
ing Ibiaquestlon,  tbe  autfaor  says:  "The  weight 
of  authority  in  tbe  United  Slates  shows  that 
whatever  may  lie  a  cause  of  action  will,  if  re- 
covered upon,  merge  into  the  judgment  or  de- 
cree." 

No  judgment  was  rendered  upon  the  note 
against  the  makers,  but  the  validity  of  the  note 
was  In  issue,  and  the  makers  baa  judgment 
against  the  owner  of  tbe  note  upon  the  merits. 
The  judgment  thus  rendered,  on  principle, 
ought  to  operate  as  a  satisfaction  of  tbe  note, 
and  a  complete  bar  to  any  subsequent  action 
brought  upon  it  by  any  person  in  whose  hands 
it  might  be  found.  Ztmtnerman  v.  Zimmer- 
Toan.  16  111.  84,  is  an  autbori^  In  point  There 
Jacob  Zimmerman  executed  his  note  pa^ble 
to  RunnlCT.  He  assigned  it  to  Peter  Zimmer- 
man, and  Peter  asMgii^  tbe  uote  to  Thomas 
Craft  Thomas  Craft  brought  suit  before  a  jus- 
tice of  the  peace  on  the  note,  and  on  a  trial 
judgment  was  rendered  again^  him  for  cosLi. 
Subsequentlv  Peter  Zimmerman  tmni^t  suit 
cm  tbe  note  nefore  a  justice,  and  this  oonrt  held 
that  the  first  action  brought  on  the  note  was  a 
bar  to  any  other  action  which  might  be  brought 
on  tbe  note  against  tbe  maker.  If  the  acwn 
brought  by  tbe  second  indorsee  on  the  note  was 
a  bar  to  a  recovery  on  tbe  instrument  In  a  sec- 
ond action  by  tbe  first  indorsee,  upon  tbe  same 
principle,  hod  the  payee  of  the  note  brought 
the  action,  he  would  have  been  barred. 

In  Draka  v.  Perrv,  06  HI.  liSB,  a  judgment  hi 
favOT  of  tbe  maker  in  an  action  on  a  note  in  tbe 
name  of  the  payee  for  Uie  use  of  the  bolder  was 
held  to  be  a  bar  to  a  second  action  on  the  same 
note  In  tbe  name  of  the  assignee. 

In  Iowa  tbe  Supreme  Court  of  that  State  In 
Lan  V.  MeCraney,  1  Morris(Iowa),91,  beldUiat 
a  judgment  in  favor  of  the  maker  of  a  note  on 
tbe  merits,  In  an  acUon  b^  the  assignee,  was  a 
bar  to  a  subsequent  action  brought  tbe 
payee.  The  same  doctrine  has  been  held  by 
tbe  Supreme  Court  of  Kentucky  in  tbe  late 
case  of  Boward  v.  Coppage  (Ey.)  9  S.  W.  Rep. 
889. 

No  reason  occurs  to  us  why  tbe  Leslies  should 
not  be  barred  and  concluded  by  tbe  judgment. 
They  indorsed  tbe  note,  and  dellvoealt,  In- 
doieed.  to  Grant,  thus  placing  tbe  abstdute  title 
and  ownerddpin  him.  Qy  this  act  th^  clothed 
him  with  anthority  to  sue  in  his  own  name  the 


Digitized  by 


Google 


1880.  IThitbd  States  Lm  Imoi 

makera  of  tbe  Dote.  He  brought  an  action  on 
the  note,  and  upon  a  trial  on  the  merits  he  was 
defeated.  After  judgment  was  rendered  Grant 
relumed  the  note  to  tbe  Leslies.  Under  what 
arraogemeDt  be  obtained  the  note  and  xetumed 
it  is  not  shown  the  evidence,  nor  is  It  mate- 
rial. They  can  only  be  regarded  as  purchasers 
from  Grant.  He  had  tbe  title  when  tbe  trial 
occurred  in  Ohio,  aod  when  the  judgment  was 
rendered  against  him.  Thistitlene  transferred 
to  tbe  Leabea.  They,  after  purchasing  the  note 
from  him,  stood  in  his  ahoei.  If  he  could  not 
maintain  a  second  suit  on  the  note,  neither 
■ooold  they.  Thev  acquired  Grant's  title  to  tbe 
note  subject  to  all  defenses  the  makers  might 
interpoBe  against  bim.  Among  these  defenses 
was  a  judgment  in  bar  of  tbe  note. 

We  (Ai'mfc  the  fudgment  qf  the  AppeUate  Court 
■enreet,  and  itmlt  oe  qgbrmed. 


UNITED  STATES  LDTE  INSURANCE 
CO.,  in  tbe  City  of  New  York.  Appt., 

V. 

EHzabeUi  EIELGAST,  Admix.,  etc. 
(....nL....) 

Jk  cnroB w'a  InqntfrttliTf ,  under  the  statute  by 
wUoh  ooronera  are  required  to  prooeed  substan- 
tlaUr  as  at  common  law,  and  ttie  Inquest  to  be 
sealed  up  aod  filed  with  tbe  cterk  of  tbe  drouit 
court,  may  be  used  as  evidence  to  show  the  cause 
of  the  person's  death.  In  an  action  to  recover  in- 
mranoe  oo  tiis  life. 

(Oata>l)er81,lS8Q;) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Court  for  the  First  District 
-affirming  a  judgment  of  tbe  Cook  County  Su- 
perior Court  in  faror  of  plaintiff  in  an  action 
upon  a  policy  of  life  insurance.  Reneraed. 
The  facts  are  fullr  stated  in  tbe  opinion. 
Meeare.  laham,  Uneola  &  Beaie,  for  ap- 
pellant: 

InquirftlfHu,  genoally,  are  admissible  in  evi- 
dence as  a  specws  of  judicial  record  somewhat 
analogous  to  judgments  in  rem. 

Starkie,  Er.  llHh  Am.  ed.  *4M,  406;  SPbOl. 
Et.  6tb  ed.  *262,  268;  2  Taylor.  Et.  6th  ed. 
§  1487;  1  Greenl.  Ev.  §  666. 

loquiaitlmis  of  lunacy  are  admlaslbte  in  evi- 
doice. 

1  Wharton,  Ev.  g  812;  3  Wharton,  Ev. 
^  12S4;  2  PhUl  Ev.  6th  ed.  *2M;  Banker  v. 
Banker,  68  N.  T.  409. 

loquesta  of  office  are  admisaible  in  evidence, 
and  a  coroner's  inquest  was  at  common  law 
simply  an  inquest  of  office. 

&okee  v.  Dawes,  4  Uastm.  268;  Starkie,  Ev. 
10th  Am.  ed.  *«M;  8  Jacob,  L.  Diet,  title  In- 
gue$te,  p.  464;  Sa  t,  JBrinoOl,  8  T.  R  m 

Tbe  conmer'a  inquisitlan  would  have  been 
prima  tmcSc  proof  that  the  Insnnd  committed 
suicide. 

Waither  v.  Mutual  L.  In*.  Co.  65  Cal.  417; 
Prince  <tf  WaSet  Oc.  Ajm.  Co.  v.  Palmer,  26 
Beav.  6({5:  Jervis,  Coroneia,  p.  818  ef  ;  2 
Stevens,  Nisi  Prius.  n643.  See  alao  Atrri^ 
r.  Eari  of  8vmex,  2  Ld.  Raym.  1292;  Bergen 
V.  Sealy,  2  Atk.  412:  Fmlder  t.  SiUe,  8  Camp. 
126;  BtaU  V.  Duiffif,  89  La.  Ann.  419. 
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The  presumption  of  law  that  a  death  entirelv 
unexplained  by  evidence  is  the  result  of  acci- 
dent IS  not  a  strong  presumption,  and  requires 
but  slight  evidence  to  be  overcome.  The  cor> 
oner's  Inquirition  would  have  been  auffltdent. 

Waither  v.  Mntaal  L.  Ine.  Co.  66  Cal.  417; 
Prince  of  Wake  etc.  Atao.  Co.  v.  Palmer,  26 
Beav.  606. 

Mr.  Georife  F.  Weato^er  for  appellee. 

Craig.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brourht  by  Elizabeth 
Kielgast,  administralrix  of  me  estate  of  Otto 
Wilbelm  Kielgast.  agunst  tbe  United  States 
Life  Insurance  Company,  in  the  Cily  of  New 
York,  to  recover  tbe  amount  of  a  policy  issued 
by  the  company  to  tbe  deceased  on  the  22d  dar 
o!  July.  1884.  To  the  declaration  the  defend- 
ant pleaded  tbe  general  issue,  and  also  filed  one 
spedal  plea,  in  which  it  set  up  that  the  policy 
of  insurance  contained  a  provision  that  if,  with- 
in three  veats  from  the  date  of  tbe  poli<^,  the 
insured  should  die  by  any  act  of  self-destruction 
wbatever,  tbe  policy  should  become  null  and 
void;  and  that  tbe  insured,  Otto  Willielm  Kiel- 
gast, did  die  by  an  act  of  self-deatnu^on,  to 
wit,  by  shooting  himaelf  with  a  pistol,  by 
means  whereof  the  policy  of  insurance  became 
void.  It  appears  tbat  a  coroner's  inquest  was 
held  over  tbe  body  of  the  deceased  by  tbe  cor- 
oner of  Cook  County  and  a  jury,  and  in  mak- 
ing proofs  of  death  a  certified  copy  of  the  rec- 
ord of  tbe  coroner's  inquest,  consuting  of  the 
inquisition  and  tbe  deposition  of  three  wit- 
nessea,  was  returned  to  the  insurance  compenv 
as  a  part  of  the  proofs  of  death.  The  inquira- 
tion  shows  on  its  face  that  Kielgast  came  to  hia 
death  on  tbe  17tb  day  of  January,  1885;  tbat 
tbe  death  was  caused  by  a  pistol  sbot  fired  by 
tbe  band  of  tbe  deceased  while  labortiig  under 
a  fit  of  temporary  insanity.  On  tbe  trial  the 
defendant  offered  in  evidence  tbe  cerUfled  copy 
of  the  inquisition  which  had  been  returned  to 
defendant  as  a  part  of  proofs  of  death.  The 
court  excluded  the  evidence.  The  defendant 
then  offered  in  evidence  the  original  papers 
which  those  previously  offered  were  copies,  of- 
fering the  entire  set  of  papers  together,  includ- 
ing the  verdict  and  testimony.  This  evidence 
was  alao  excluded.  The  defendant  excepted  to 
the  decision  of  the  court  in  excluding  the  evi- 
dence so  offered;  and  tbe  determination  of  the 
ruling  of  the  court  on  the  evidence  is  the  prin- 
cipal (question  presented  by  tbe  record.  The 
inquisition  was  as  follows: 
State  of  Illinois,  County  of  Cook— se.: 
An  inquisition  was  taken  for  the  people  of 
the  State  of  Illinois,  at  3S  Grant  Place,  in  tbe 
City  of  Chicago,  in  said  County  of  Cook,  on 
the  18th  day  of  January,  A.  D.  1886,  before 
me,  Henry  L.  Hertz,  coroner  in  and  for  said 
county,  upon  view  of  the  body  of  Otto  W. 
Kielgast.  then  and  there  lying  dead,  upon  the 
oattiB  of  six  good  and  lawful  men  of  tbe  said 
county,  who  being  duly  sworo  to  inquire  on 
the  part  of  tbe  people  of  tbe  State  of  Illinois 
into  all  tbe  circumstanoes  attending  tbe  death 
of  the  said  Otto  W.  Kielgast,  and  by  whom 
the  same  was  produced,  and  in  what  manner 
and  when  and  where  the  said  Otto  W.  Kielgast 
came  to  bis  death,  do  say,  upon  their  oaths  as 
aforesaid,  that  the  said  Otto  W.  Ki^ga«L  ncnr 
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lyiDg  dead  at  88  Grant  Place,  In  said  Citv  of 
Chicago,  Conn^  of  Cook,  State  of  niinois, 
catoe  to  bis  deatb  on  the  17th  day  of  Janu^, 
A.  D.  1885;  and  we,  the  jury,  find  that  O.  W. 
Klelgast  came  to  his  deatb  on  the  nieht  of 
January  17,  1885,  by  a  pistol  shot  fired  ty  big 
own  hand  while  laboring  under  a  fit  of  tem- 
porary insanity.  In  testimony  whereof  tbe 
said  a>roner  and  the  jury  of  this  inquest  have 
hereunto  set  their  hands  the  day  and  year 
aforesaid.  Douglas  Bantow,  Foreman. 

Louis  Gasselin, 
O.  W.  Haynie, 
H.  M.  Gillette, 
Angelo  Faiel, 
M.  J.  Sbute, 
Heniy  L.  Hertz,  Coroner, 
F.  Enoff,  Deputy. 

Among  tbe  depodtSms  was  one  given  by  ap- 
pellee, as  follows: 

The  deceased  is  my  husband.  He  was 
thirty-nine  years  of  age,  and  was  bom  in 
Germany.  Insurance  agent  by  occupallon. 
On  the  evening  of  Janunry  17tb,  about  9 
o'clock  P.  IIL,  Iheard  a  shot  fired  in  bis  room. 
We  hollered,  and  went  down  stairs,  and  sent 
my  hired  girl  for  the  police.  When  he  came, 
we  went  up  stairs,  where  we  found  the  deceased 
dead.  All  of  a  week  ago  he  said  he  would  kill 
himself.  That  was  every  day  for  the  last  six 
days.  On  tbe  evening  of  January  17th,  when 
be  arrived  home,  be  kissed  his  little  boy,  and 
said.  "Charlie,  tbisis  tbe  last  kiss  that  you  will 
give  your  father."  For  tbe  last  week  ho  was 
drinking  more  than  usual. 

ber 

Elizabeth   X  Eielgast. 
mark. 

We  shall  not  stop  to  inquire  whether  tbe 
court  erred  in  excluding  tbe  offered  evidence 
as  a  part  of  the  proofs  of  death,  but  we  will 
proceed  at  once  to  determine  tbe  question 
whethertbe  inquisition  was  competent  evidence 
for  the  defendant  under  its  special  plea  tending 
to  prove  that  Eielgast  came  to  bis  death  by  hu 
own  hand.  The  office  of  coroner,  at  tbe  com- 
mon law,  is  an  ancient  one;  so  much  so  that 
Jervis  on  Coroners  (page  3)  says  "that  the  office 
of  coroner  is  of  so  great  antiqaity  that  lis  com- 
mencement is  not  known." 

In2Bacon,  Abr.,  itissaid:  "Tbepowers 
and  duties  of  a  coroner  are,  by  tbe  common , 
law,  both  judicial  and  ministerial.  His  judi- 1 
cial  autboilty  relates  to  inquiries  into  tbe  cases  | 
of  sudden  deatb,  with  the  aid  of  a  jury,  super  \ 
vitum  eorporit,  when  tbe  death  has  happened." 

And  Blackstone  says  (1  Com.  848):  "The ! 
office  and  power  ot  a  coroner  are  also,  like 
those  of  the  eberiff.  either  judicial  or  ministe- 
rial, but  prfndpally  judicial.  This  is  In  great 
measure  ascertained  Dy  Statute  (4  Edw.  I.)  de 
officio  eoTonatorit;  and  consists,  first,  in  in- 
ouiring,  when  any  person  is  slain,  or  dies  siid- 
□enly,  or  in  prison,  concerning  tbe  manner 
of  his  deatb.  And  this  must  be  super  visum 
corporis;  for,  if  the  body  be  not  found,  the 
coroner  cannot  sit." 

In  Giles  V.  Brown,  1  Mill.  Const.  Rep.  (S. 
C.)  880,  it  is  said  -.  "Coroners  are  very  ancient 
officers  at  the  common  law.  ...  In  England 
they  are  chosen  the  freeholders  of  the 
county;  .  .  .  and  their  powers,  when  appoint- 
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ed,  are  either  judicial  or  ministerial,  Tbe 
judicial  power  of  a  coroner  is,  first,  to  inquire 
into  or  concerning  the  death  of  a  man,  when 
anyone  is  slain  or  dies  suddenly,  W  a  jury  of 
inquest  super  visum  corporis,  and  this  must  be 
done  at  the  place  where  the  death  happened; 
and  if  anyone  be  found  guilty,  by  this  inquest, 
of  murder  or  other  homicide,  he  Is  to  commit 
bim  to  prison  for  further  trial.  Tbey  are  also 
to  make  inquiry  ...  of  all  things  wfaidi  oc- 
casioned it;  after  whlcA  it  is  hledu^  to  certify 
tbe  whole  of  this  inqnisitioD,  under  his  seal  and 
tbe  seals  of  tbe  jurors,  together  with  tiie  evi- 
dence thereon,  to  tbe  court  of  Slog's  Bench  or 
the  next  assizes." 

The  earliest  English  statute  relating  to  cor- 
oners was  passed  in  the  tenth  year  of  Edward 
the  First,  and  it  is  said  by  Jervis  on  Coroners, 

S.  29,  that  it  was  merely  directory,  and  in  af- 
rmance  of  the  common  law.  The  first  Act 
of  the  Legislature  of  this  Stale  regulating  the 
duties  of  coroner  was  psssed  March  3,  1819. 
The  next  statute  was  passed  January  20,  1821 
(Laws  1821,  p.  22).  This  Act,  upon  an  exami- 
nation, will  be  found  to  be  eub»tanliaUy  like 
the  Statute  of  4  Edw.  I,  Our  present  Statute 
does  not  differ  materially  from  the  earlier  Acts; 
Indeed,  coroners  are  now  required  to  proceed 
substantiallv  as  at  common  law,  and  as  re- 
quired by  the  Statute  of  4  Edw,  I,  Under  sec- 
tion 9  01  our  present  Statute  relating  to  coro- 
ners, they  are  made  conservators  of  the  peace  in 
their  respective  counties.  Ejection  18  makes  it 
the  duty  of  the  coroner,  upon  information  tbat 
the  dead  body  of  any  person  is  found  or  lyinj^ 
within  the  county,  supposed  to  have  come  to 
his  death  by  violence  or  any  undue  means,  to 
repair  to  the  place  where  tbe  dead  body  is,  and 
take  charge  of  the  same,  and  summon  a  jury 
of  six  lawful  men  of  tbe  neighborhood  to  as- 
semble where  the  body  is,  and,  upon  a  view 
of  the  body,  to  inquire  into  the  cause  and  man- 
ner of  the  death. 

Section  17  makes  it  the  duty  of  tbe  jury,  af- 
ter being  sworn,  to  inquire  bow,  in  what  man- 
ner, and  by  whom  or  what  tbe  said  dead  body 
came  to  its  death,  and  of  all  other  facts  of  and 
concerning  tbe  same,  together  with  all  material 
circumstances  in  any  wise  related  to  or  connect- 
ed with  the  said  deatb,  and  make  up  and  sifm 
a  verdict,  and  deliver  tbe  same  to  the  coroner. 

Sections  19  and  20  are  as  follom:  "(19)  If 
tbe  evidence  of  any  witness  shall  implicate  any 
person  as  tbe  unlawful  slayer  of  the  person  over 
whom  the  said  inquisition  shall  bie  held,  the 
coroner  shall  recognize  such  witness,  in  such 
sum  as  be  may  think  proper,  to  be  and  appear 
at  tbe  next  term  of  the  circuit  court  for  the 
said  county,  there  to  give  evidence  of  tbe  mat- 
ter in  question,  and  not  depart  without  leave, 
except  tJiat  in  tbe  County  of  Cook  tbe  recogni- 
zance  shall  be  to  the  Criminal  Court  of  Cook 
County.  (20)  If  any  witness  shall  refuse  to 
enter  mto  such  recognizance,  it  shall  be  the 
duty  of  the  coroner  tn  commit  the  witness  so 
refusing  to  the  common  jail  of  the  county, 
there  to  remain  until  the  next  term  of  the  said 
court,  and  the  coroner  shall  carefnlly  seal  up 
and  return  to  the  clerfc  of  tbe  court  the  Terdict 
of  the  jury  and  the  recognizances,  and  ft  afaall 
be  the  duty  of  tbe  clerk  to  carefully  file  and 
preserve  the  same." 
Section  21  requires  the  coroner  to  redaoe  to 
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writlDg  tbe  testimoDj  of  each  witness  examined 
It  the  inquest,  whicb  tealimony  ahall  be  filed 
1^  the  coroner  in  bis  office  and  preserved. 

Section  22  provides  that  the  coroDcr  shall 
keep  a  record  of  each  inquest. 

Section  36  pTxivides  that,  if  a  person  impli- 
cated by  tbe  inquest  la  not  in  custody,  tbe  cor-^ 
oner  shall  apprehend  and  commit  such  person 
to  tbe  jail  of  the  county,  there  to  remain  until 
dscharfred  by  due  course  of  law. 

Tbib  foregoing  are  the  principal  sectioDS  <rf 
tbe  Statute  which  relate  to  the  Inquest  of  the 
oorooer;  and  from  the  nalnre  and  character  of 
the  proceeding,  as  It  has  been  recoffnized  by 
courts  and  law  writers,  we  must  determine 
whether  a  ctnoner's  inquisition  should  be  used 
aserldence  in  a  case  of  this  character.  It  will 
be  obeerred  that  the  evidence  of  all  witnesses 
eiamined  before  the  coroner  is  required  to  re- 
main in  his  office,  while  the  inquest  must  be 
sealed  up  and  returned  to  tbe  clerk  of  tbe  cir- 
cuit court  of  tbe  county,  where  it  Bball  be  filed. 
Thus  the  inquest  becomes,  by  force  of  the  Stat- 
ute, a  record  of  the  circuit  court, — a  public 
record  of  the  county  where  the  Inquest  is  held. 
It  is  n  record  containing  tbe  results  of  a  pub- 
lic inquiry,  made  by  a  public  officer  under 
authority  of  law,  relating  to  matters  in  which 
tbe  public  have  an  interest.  Shall  it  be  held 
that  a  public  record  of  this  character  shall  not 
be  evidence  in  a  judicial  proceeding  tending  to 
prove  the  facts  found  to  he  true  on  the  face  of 
such  record?  We  are  oot  prepared  to  adopt  a 
rale  of  that  kind.  Moreover,  we  believe  the 
weight  of  authority  to  be  in  favor  of  the  ad- 
mission of  such  evidence. 

1  Starkie,  Ev. ,  1809,seems  to  lay  down  tbe  rule 
that  an  inquisition  is  admissible  in  evidence. 
He  aays:  "In  8ergegon  v.  8ealy,  2  Atk.  412, 
Lord  Hardwicke  said  that  inquisitions  of 
lunacy,  inquisitions  wat  mortm,  and  others, 
were  always  admisrihle,  though  not  conclusive. 
In  the  case  of  Burridge  v.  EaHcf  Suuex,  3  Ld. 
Raym.  1292,  an  inqaUAtioa  po$tmi>rtem,  settiDg 
out  the  tenor  of  a  deed,  was  held  to  he  evidence 
of  the  deed. " 

1  Greeoleaf  on  Evidence,§556,  in  speaking  of 
inqnieitions,  says:  "These  are  the  result  oiio- 
qntriee  made  under  competent  public  authority 
to  ascertain  matters  of  public  Interest  and  con- 
cern. They  are  said  to  be  analogous  to  pro- 
ceedings in  rem,  being  made  on  whalf  of  the 
public:  and  that  therefore  no  one  can  strictly 
be  aaid  to  be  a  stran^r  to  them.  But  tbe  prin- 
ciple of  their  admissibility  in  evidence  between 
private  persons  seems  to  t>e  that  tbey  are  mat- 
ters of  public  and  general  Interest,  and  there- 
fore within  some  of  the  exceptions  to  the  gen- 
eral rule  in  i^;ard  to  hearsay  evidence.  .  .  . 
The  general  rule  In  regard  to  those  documents 
is  that  tbey  are  admissible  in  evidence,  hat  that 
they  are  not  conclusive,  except  against  tbe  par- 
ties immediately  concerned  and  their  privies." 
Bee  also,  2  Phitl.  £v.  5tb  Am.  ed.  36:i;  2  Taylor, 
£v.  4tb  ed.  §  1487,  where  the  same  doctrine  Is 
announced. 

In  People  v.  Seoine,  44  Cal.  4S2,  the  qaestion 
arose  whether  the  evidence  of  a  witness  taken 
before  tbe  coroner  could  be  used  to  contradict 
the  evidence  of  the  same  witness  subsequently 
given  on  a  trial  in  court.  In  considering  the 
question,  it  Is  said:  "The  testimonj^  had  been 
returned  into  court  as  part  of  certain  proceed- 
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ings  jodicial  in  their  character,  had  before  an 
ofncer  appointed  by  law.  and  expressly  charged 
with  the  duty  of  reducing  or  causing  it  to  he 
reduced  to  writing,  and  returning  It  Into  court. 
At  common  law,  as  well  as  under  the  Statute 
of  Edward  I.,  and  our  Statute  concerning  cor- 
oners, which  are  but  declaratory  of  the  com- 
mon law,  tbe  coroner  holding  an  inquest  mpo' 
neum  eorporU  is  in  tbe  performance  of  func- 
tions judicial  in  their  character  {B^.  v.  White, 

8  El.  &  El.  144;  &(%wv.  Brtmn,  1  Mill.  Const. 
Rep.  (8.  C.)  281;  Boitliniere v.  St.  Lonia  Co.  38 
Mo.  875);  so  distinctly  judicial  that  he  is  pro- 
tected under  the  principles  which  protect  judi- 
cial officers  from  responsibility  In  a  civil  action 
brought  by  a  private  person  "((3am««  v.  Fer- 
rand,  6  Bam.  &  C.  611).  Whether  his  pro- 
ceedings be  entered  upon  tbe  coroner's  roll  at 

;  common  taw  and  the  Statute  of  Edward,  or  re- 
turned into  court  under  our  own  Statute,  they 
amount  to  entries  concerning  matters  of  public 
interest,  made  under  the  sanction  of  an  official 
oath,  and  in  cotnpliaDce,  or  presumed  com- 
pliance, with  the  requirements  of  law.  In  our 
investigations  we  have  not  found  any  authority 
in  text  books  or  adjudicated  cases  which  dls- 
tlngidshes  between  these  and  any  other  official 
proceedings  taken  and  returned  in  the  discharge 
of  official  duty,  as  to  their  admissibility  in  evi- 
dence upon  the  principle  referred  to."  See  ahv> 
Faulder  v.  Silk,  8  Camp.  126;  &Us  v.  Bnmn, 

9  Car.  &  F.  801. 

'  The  citation  of  other  authorities  would  seem 
to  beunnecessaiy.  We  are  satisfied,  both  upon 
principle  and  autboritv,  that  the  coroner's  in- 
quisition was  admissible  in  evidence.  The  in- 
quisition was  made  by  a  public  officer,  actin;,' 
under  the  sanction  of  an  official  oath,  in  the 
discharge  of  a  public  duty  enjoined  upon  him 
by  ibe  law;  and  when  it  is  returned  into  court, 
and  la  filed,  we  see  no  reason  why  it  should 
not  be  competent  evidence  tending  to  prove 
any  matter  properly  before  tbe  coroner  whteir 
appears  upon  the  face  of  the  inquisition.  We 
do  not  hold  that  such  evidence  is  concludve, 
but  only  that  it  is  competent  evidence  to  be* 
considered. 

Reliance  is  placed  by  the  plaintiff  on  PiW- 
burgh,  C.  <ft  5(.  L.  It.  Co.  v.  MeQrath,  116  111. 
172.  1  West.  Rep.!648,  as  an  authority  sustain- 
ing the  ruling  of  tbe  circuit  court.  That  was 
an  action  brougbt  against  the  railway  company 
to  recover  damages  for  the  killing  of  plaintiff's 
intestate,  and  on  the  trial  tbe  court  excluded 
the  deposition  of  a  witness  taken  before  the 
coroner.  That  ruling  was  approved,  but 
whether  a  coroner's  inquisition  was  admissibia 
in  evidence  was  not  raised,  not  was  it  decided, 
and  hence  Uie  decision  cited  and  relied  upon 
has  no  bearing  whatever  on  the  question  pre- 
sented by  this  record. 

We  are  of  the  opinion  that  the  court  erred  in 
excluding  the  inquisiiion,  and  for  that  reaeon 
the  judgment  of  the  Appellate  and  Superior 
Court*  vdU  he  reverted,  and  the  cause  remand 
to  the  Superior  Court  for  another  iriat. 

BallcV*  </*..  having  heard  this  case  in  the 
Appellate  Court,  took  no  part  hi  Us  deddoD 
here. 

Baker,  J.,  concurring: 
I  concur  in  tbe  view  of  the  case  taken  In  the 
opinion  of  JunUee  Craig.   The  appellate  court 
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eiidently  mta^ipnhaicled  the  scope  and  effect 
&t  the  deddon  of  tbii  court  in  PitttburgA,  C.  <£ 
at.  L.  B.  Oo.  T.  McQrath,  115  HI.  173,  1  West. 
Rep.  64S.  That  case  is  authority  to  sustain  the 
action  of  the  superior  court  in  excluding  from 
the  jury  the  depositions  taken  at  the  coroner's 
inquest,  but  not  to  justify  the  ruling  against  the 
admisaion  in  evidence  of  the  inquisitTon  itself, 
thatifl,  the  verdict  of  the  jury,  as  independent 
eridenoe  of  suicide.  In  fact,  no  question  in  re- 
gud  to  the  inquisition  arose  in  that  case.  The 
eouita  helow  were  probably  misled  by  the  in- 
advertent uae  in  one  place  in  the  opinion  of 
the  word  "inquisitioa  instead  of  the  word 
"deposition"  or  "testimony."  It  is  apparent 
from  the  context  that  one  or  the  other  of  these 
latter  words  were  intended,  for  otherwise  Uie 
expression  is  inaccurate.  At  common  law,  and 
in  this  State  until  the  adoption  of  the  Constitu- 
tion of  164^,  a  coroner  and  bis  jury,  holding 
an  inquest  voiA  mariem,  constituted  a  court, 
with  judicial  power.  Our  present  Statute  in 
regard  to  coroners  !s  substantially  a  re-enact- 
ment of  the  Statute  of  4  Edw.  I.,  and  that  was 
held  to  be  merely  in  affirmance  of  the  common 
law.  In  early  days,  the  finding  of  the  coroner 
and  his  jury  was  regarded  as  a  Judfdat  deter- 
mination of  9  very  absolute  and  binding  char- 
acter; and  my  Lard  Coke  considered  an  inqui- 
slUon  otfelo  ae  m,  taken  by  the  coroner  tuper 
viaum  eorporia,  to  be  conclusive  evidence  of  the 
fact  against  the  executors  or  administrators  of 
the  deceased.  Through  the  inflnence  of  Lord 
Hale  the  doctrine  was  modified  to  the  extent 
that  it  was  settled  that  such  inquisition  might 
be  trav^nd,  he  conoeiTinjg  it  unreasonable 
that  the  execntors  or  administrators  should  be 
concluded  by  an  Inquisition  which  might  be 
taken  by  the  coroner  behind  their  backs,  with- 
out an  opportunity  afforded  them  to  make  an- 
swer, llie  rule  which  now  obtains,  as  appears 
from  the  text  books,  and  also,  almost  without 
exception,  from  Uie  decided  cases,  is  tint  inqul- 
dtfona  poat  mortem  are  admissible  in  evidence, 
but  are  not  conclusive.  The  general  doctrine, 
as  stated  in  1  Greenleaf  on  Endence,  §  556,  Is 
that  these  inquisitions  are  within  the  exceptions 
to  the  rule  in  regard  to  hearsay  evidence,  and 
are  distinguiahea  from  other  hearsay  evidence 
in  having  peculiar  guaranties  for  their  accura- 
cy, and  are  the  results  of  Inquiries  made  under 
competent  public  authority  to  ascertain  matters 
of  public  interest  and  concern,  and  that  no  one 
can  be  considered  a  stranger  to  them.  The 
only  difficulty  In  respect  to  the  admissibility  in 
evidence  of  the  Inquisition  Itself  is  found  in  the 
fact  that  section  1  of  article  6  of  the  Constitu- 
tion of  ISTOprovidesthat  "the  judicial  powers, 
except  as  in  Uils  article  is  otherwise  provided, 
shall  be  vested  in  one  supreme  court,  circuit 
courts,  county  courts,  justices  of  the  peace, 
police  magistrates  and  in  such  courts  as  may  be 
created  by  law  In  and  for  cities  and  incorpo- 
rated towns."  Said  article  6  disposes  of  all  the 
Judicial  power  of  the  State,  and  completely 
exhausts  the  subject,  and  a  coroner's  Inquest  u 
not  provided  for  therein.  So  It  Is  certain  that 
in  this  State,  and  under  its  present  Constitu- 
tion, the  coroner  and  his  jury  do  not  constitute 
a  court,  and  are  not  clothed  with  Judicial  pow- 
ers, as  was  the  case  at  common  law. 

The  Inquisition  not  being  the  result  of  a  ju- 
dicial proceeding,  is  the  old  commou'law  rule 
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of  evidence  that  It  Is  competent  testlnumj  tbere- 
by  abn^tedf  I  think  not.  and  am  of  o^nlm 
that  common-law  principles  and  the  analof^ 
of  the  law  and  the  decisions  of  this  court  justi- 
fy such  conclusions.  The  provision  found  in 
section  1  of  article  5  of  the  Constitution  of  1846 
was  substantially  that  contained  in  the  present 
Constitution.  An  Act  of  March  8,  1845,  made 
provision  for  an  inquiry  before  a  sheriff  and  a 
jury  into  the  right  of  parties  claiming  property 
on  which  the  snerifl  bad  levied  an  execution. 

In  Bmee  v.  Bovoen,  28  HI.  116,  the  point  was 
made  that  this  inquest  or  trial  of  the  right  of 
propertv  created  by  the  Statute  for  the  purpose 
of  enabling  the  sheriff  to  interpose  the  venllct 
of  a  jury  ashls  justificatton'foraellingtheprc^ 
erty,  or  restoring  it  to  the  ctafmant,  as  thever^ 
diet  might  direct,  had  been  abolished  by  tbe 
Constitntion  of  1846.  The  court  held  other- 
wise, and  that  said  law  was  in  no  respect  in 
derogation  of  the  Constitution.  It  was  held 
that  the  verdict  of  a  lory  under  this  Statute  af- 
forded a  complete  indemnity  to  the  sheriff,  and 
it  was  there  said:  "In  the  inquiry  or  inquest  the 
sheriff  decides  nothing;  nor  does  he,  nor  the 
jury,  pronounce  any  judgment  Tbe  Juzy 
sign  and  render  a  verdict  only,  and  totheafect 
that,  from  the  facts  before  them,  the  property, 
prima  facie,  belongs  to  the  claimant,  or  to  the 
defendant  In  the  execution,  as  the  case  may  be, 
so  far  as  the  writ  is  concerned."  Of  oouise, 
under  this  decision,  the  verdict  of  the  ju^. 
found  M  tbe  sheriff's  inquest,  would  have  beok 
admissible  as  testimony  in  favor  of  the  sheriff 
In  suit  brought  by  claimant  foraelling  the  prop- 
erty, or  in  suit  brought  by  the  execution  cred- 
itor for  abandoning  the  levy,  or  a^nst  the 
sheriff  in  suit  prosecuted  by  the  claimant  for 
selling  after  a  verdict  In  nis  (the  claimant's) 
favor. 

In  Anirma  v.  PeofU,  75  HI.  606.  it  was  held 
that  the  Act  of  1878.  making  the  collector's  re- 
turn in  writing,  and  under  oath,  to  the  sheriff 
or  county  treasurer,  of  the  taxes  levied  by  a 
town  or  city  due  and  unpaid,  prima  facie  evi- 
dence that  all  tbe  requirements  of  the  law  bad 
been  complied  with  In  the  assessing  and  levy- 
ing of  the  taxes  therein  returned  as  unpaid,  and 
that  said  taxes  were  dne  and  nnpau,  is  not 
liable  to  the  cmstitutlonal  ol>jectIon  that  it 
gives  tbe  collectoT  judicial  power  to  determine 
the  question  of  delinquency,  since  this  report  is 
only  made  prima  facie  evidence  of  that  fact. 

In  Spencer  v.  PeorpU,  68  111.  518;  Porter  v. 
Roekford,  R.  1.  A  St.  L.  R.  Oo.  76  III.  561; 
Eaat  St.  Louia  Connecting  R.  Go.  v.  PaopU.  S 
West  Rep.  842. 119  111.  162;  St.  Louia,  B.  A 
T.  R.  Oo.  T.  PeopU  (HI.)  SI  X.  £.  Rep.  848,  and 
in  numerous  <dner  cases,  this  coart  has  held 
that  the  valuation  for  taxation  of  certain  kinds 
of  property  is  by  the  Statute  committed  to  the 
state  board  of  equalization,  and  that  Its  decis- 
ion Is  Judicial  in  its  nature,  and  can  only  be 
assailed  for  fraud  or  want  of  jurisdiction.  So. 
also,  at  commtm  law,  inquisitions  of  lunainr 
and  Inquests  of  office  are  admlssIUe  in  evi- 
dence; and  It  is  not  understood  that  the  provis- 
ion of  our  State  Constitution  in  question  haa 
rendered  them  incompetent  as  testimony. 
Moreover,  under  our  Statutes,  the  flndinga, 
reports  or  schedules  of  various  commissioners, 
boards  and  officers  are  either  made  competent 
evidence  or  prima  facie  evidence  in  expreas 
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terms,  or  ue  glTen  the  legal  effect  of  evidence. 
SeeReT.  Stat  1874.  chap.  24,  %  145,  in  respect 
to  commissioners  appoioted  to  make  qiecial  as- 
sessments; section  8,  of  the  Extortion  and  Un- 
jnst  Discrimination  Act,  in  respect  to  schedules 
made  hy  the  railroad  and  warehouse  commla- 
flioaeis;  chapter  2,  g  11,  Id  regard  to  auditors  in 
actions  of  account;  the  provision  of  chapter  10 
with  reference  to  the  awards  of  arbitrations; 
the  provisions  of  chapter  41  In  regsrd  to  com- 
missioners to  assign  dower;  the  provisions  of 
chapter  106  in  regard  to  commissfoners  to  make 

Eirtition;  and  various  other  statutory  provis- 
ns  of  like  character,  too  numerous  to  specify. 
My  conclurion  is  that,  while  onder  iJie  Con- 


stitution the  coroner  andcMoner's  jury  no  lonm 
compose  a  court  wIUi  judicial  power,  yet  the 
inquisition  or  verdict  made  by  them,  and  which 
is  required  to  be  returned  to  and  filed  in  the 
office  of  the  clerk  of  the  circuit  court,  and  which 
thereby  becomes  a  record  of  that  court,  is  com- 
petent testimony,  and  that  the  ruling  of  the 
trial  court  in  the  case  at  bar,  refusing  to  admit 
in  evidence  the  v^ict  of  the  coroner's  jury 
which  inquired  into  the  matter  of  the  deaUi  at 
Otto  Wilhelm  Kielgast,  deceased,  was  erroneous; 
and  I  concur  In  the  conclusion  that  for  error 
the  judgment  should  be  reversed,  and  the  cause 
remanded  to  the  superior  court  for  another 
trlaL 
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LOUISyiLI^E  WATER  CO.,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY  et 
at. 

Ky  J 

A  rait  cannot  be  maintained  for  the  col- 
leetUm  Ot  taxes  in  the  ateence  of  tegtslatlve 
anthori^ ;  eapeclaUy  where  an  exprees  provlBfon 
to  made  auttiorlsliig  salt  for  that  purpose  against 
oertaln  oOrporationB,  among  which  the  one  from 
whioh  the  taxes  are  demanded  to  not  inoluded, 

(October  80, 1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Louisville  Law  and  Equity  Court  in 
favor  of  plaintiffs  in  a  proceeding  for  the  col- 
lection of  certain  taxes.  Reversed. 

The  facta  sufflcienthr  appear  in  the  opinion. 
Meurt.  WiUiMB  UndMy.  T.  L.  Bnx^ 
Mtt  and  IiMe  &  Burnett  for  appellant. 

Mesara.  Helm  A  Bracei  for  the  Common- 
wealth: 

This  proceeding  is  exclusively  in  mn  agslnst 
the  property  of  the  Water  Company.  It  is 
simply  a  judicial  proceeding  to  enforce  a  lien 
which  tbe  statute  enireasly  gives,  but  for  the 
enforceouDt  of  which  it  inovldes  no  mode  of 
iwocedare.  The  remedy  bysate  of  propniy  to 
enforce  the  Hen  is  not  applicable  to  a  case  like 
the  one  at  bar. 

Louiaeilte  Water  Co.  v.  Bamiltm,  81  Ky.  S23, 
528. 

The  Legislature  has  imposed  a  moneyed  obli- 
gation or  liability  upon  the  corporation  and  in 
express  terms  gives  a  lien  on  the  property  of  the 
person  liable  to  secure -tbe  payment  of  tiie 
money  thus  due.  But  it  provides  no  mode  of 
procedure  at  all  for  the  enforcement  of  this  lien , 
and  equity  can  enforce  eucfa  a  lien  by  proceed- 
inira  adapted  to  the  nature  of  the  property. 

See  Cooley,  Tazn.  3d  ed.  chap.  1,  p.  15,  chap. 
14,  p.  485;  2  Desty,  Taxn.  chap.  21,  g  126;  Bur- 
roughs, Taxn.  §  ia5;  Dillon,  Mun.  Corp.  8d  ed. 
chap.  19,  §  815;  Baltimore  v.  Howard,  6  Har. 
A  J.  304;  State  v.  Severance,  55  Mo.  389;  Ca- 
nmdelet  v.  Pioot,  38  Mo.  130;  Dudle;/  v.  May- 
hew,  8  N.  Y.  9;  Almp  v.  Bamg,  5  Johns.  175; 
Pgrrjf  Co.  V.  8elma,  M.  A  M.  R.  Go.  58  Ala.  568; 
Statev,  WiUiamt,  8Tex.  886;  Houston  &  T.  G. 
R.  Co.  V.  State,  89  Tex.  158;  StaU  v.  Vuwsan, 
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8  Lea,  .679;  Mclnemy  v.  Seed,  28  Iowa,  410; 
Merriam  v.  Moody,  25  Iowa,  173;  0.  8.  v. 
Lyman,  1  Mason,  482;  U.  8.  v.  Washington 
MiUe,  2  Cliff.  607;  Meredith  v.  U.  8. 88  U.  S.  18 
Pet.  486,  498(10  L.  ed.  268);  IhUar  Sat.  Bank 
T.  17.  &  86  U.  S.  19  Wall.  240  (S2  L  ed.  82). 

In  addition  to  tbe  foregoing  authorities  boldi^ 
log  that  judicial  proceedings  may  be  resorted  to 
when  no  other  remedy  is  given  by  statute  for 
the  collection  of  taxes,  there  is  another  line  of 
cases  which  hold  that  the  government  may  sue 
for  taxes  even  though  a  different  remedy  be 
pointed  out  by  statute. 

Boltar  8av.  Bank  v.  G.  8.  86  U.  8.  19  Wall, 
237(22  L.  ed.  80);  G.  8.  v.  Lyman,  ntpra;  U. 
S.  V.  Wathington  Mille,  2  Cliff.  601;  Meredith 
V.  U.  8.  eupra/  U.  8.  v.  Trvdt,  28  Fed,  Rep. 
846. 

Then  there  are  other  authorities  of  bigh 
standing  which  bold,  even  as  to  taxes  due  mu- 
□icipal  corporations,  that  the  glvinflr  by  statute 
of  a  special  remedy  for  collecang  taxes  will  not 
exclude  the  right  to  collect  by  sidt,  unless  such 
clearly  appears  to  bave  been  the  legidative 
intent. 

Dvhuque  V.  lU.  Gent.  B.Co.S»  Iowa,  56,  74; 
New  Haven  v.  Fair  Haven  dk  W.  B.  Co.  88 
Conn.  422,  9  Am.  Bep.  889;  Qenejw  v.  Cote,  61 
111.898;  Dunlapy.  Gallatin Co.X^VA.l;  Byan 
V.  Gallatin  Co.  14  III.  78;  Camden  v.  Allen,  26 
N.  J.  L.  898.  See  also  Board  of  Education  v. 
Old  Dominion,  I.  M.  &  Mfg.  Co.  18  W.  Vs.  441 ; 
Andaver  A  M.  Tump.  Oorp,  v.  Oovld,  0  Massi 
44. 

In  the  cases  holding  that  a  tsx  cannot  be  re- 
covered by  suit  it  will  be  seen  that  tbe  statute 
law  <^  the  State  provided  a  different  remedy 
which  was  deemed  exclusive. 

See  Packard  v.  Tisdale,  50  Me.  876;  Augutta 
V.  N<n-th,  57  Me.  892;  Hibhard  v.  Clark^  66  Ni 
H.  155;  Staleyv.  Golumbus,  36  Mich.  89;  Orapo 
V.  Stetson.  8  Met.  394;  Peirce  v.  Boston,  8  Meti 
520;  S/taw  V.  Beckett,  86  Vt.  482. 

In  England  informations  of  debt  (a  legal 
remedy)  and  exchequer  informations  (an  equi- 
table remedy)  to  recover  duties  on  importations, 
and  otherdues  of  the  Crown,  have  always  been 
common,  even  though  the  Acts  of  Parliament 
provided  a  different  mode  of  collection. 

DoOar  8av.  Bank  v.  U.  8.  86  U.  S.  19  Wall. 
240  (28  L.  ed.  83);  17.  8,  v.  Lyman,  1  Mason, 
482. 


Digitized  by 


Google 


70 


Kbntuckt  Coubt  of  Apfeals. 


Oct., 


The  cases  holding  a  contrary  doctrine  are 
mostly  cases  in  which  an  individual  sought  to 
compel  the  levy  of  a  tax  aft  a  means  of  collecting 
kifl  debt. 

Meriteether  r.  OarreU,  102  U.  8.  473  (26  L. 
ed.  107);  Thompson  v.  AOen  Oo.  115  U.  S.  550 
m  L.  ed.  472);  WalkUyv.  Muscatine,  78  U.  8. 
6  Wall.  481.(18  L.ed.  930);  Beta  v.  Wai^toutn, 
86  U.  8.  19  Wall.  107  (22  L.  ed.  72);  Heine  v. 
Lmee  Comra.  86  U.  B.  10  Wall.  606  (22  L.  ed. 
888). 

The  Kentucky  decidODS  are'notoatof  the  line 
of  authorities  which  bold  that  where  a  tax  is 
imposed  by  a  statute,  and  no  remedy  provided 
for  enforcing  its  payment,  or  a  lien  is  given  to 
secure  it,  and  no  means  provided  for  enforcing 
the  lien,  resort  may  be  had  to  judicial  proceed- 
in&s  to  enforce  the  obligation  or  the  lien. 

Bee  Portland  Dry  Dock  c6  Ina.  Go.  v.  Port- 
iand,  12  B.  Mon.  77;  InOone  v.  Frankfort 
Bridge  Oo.  2  Bibb,  678;  Tlumpaon  v.  Buekhan- 
non,  2  J.  J.  Marsh.  417;  Tull  v.  Qeohagm,  8  J. 
J.  Marsh.  877;  Prather  v.  Davia.  13  Bush,  877; 
Suaselt  V.  MiMravgh'a  Hill,  C.  A  C.  Tump. 
Boad  Co.  13  Bush,  810;  BrightvxU  v.  Com.  79 
Ky.  580;  Stephena  v.  MUler,  80  Kv.  49;  Johna- 
ion  T.  LouUviUe,  11  Bush,  588;  MerivieUier  v. 
OarreU.  102  U.  S.  514  (28  L.  ed.  205);  Eliza- 
MhtawnAP.  R  Go.  v.  ElitahetJiiousn,  13  Bush. 
288;  Lincoln  (h.  Ct.  v.  TAniiatiUe  <£  N.  B.  Co. 
8  Ey.  Law  Bep.  488;  LouiaviUe  Water  Oo.  v. 
Hamilton,  81  Ey.  617;  Jonet  t.  O^n,  82  Ey. 
661. 

Holt*  tA.,  delivered  the  opinion  of  the  court: 
Tlie  property  of  the  Loalsville  Water  Com- 
pany not  baviDg  been  assessed  for  state  taxes 
for  the  years  from  1882  to  1885,  inclusive,  the 
sheriff  of  the  county,  in  obedience  lo  statutory 
provision ,  returned  a  list  of  it  for  each  of  those 
years  to  the  county  court  clerk,  who  entered 
the  same  upon  the  assessor's  books,  and  certi- 
fled  it  to  Uie  state  auditor,  and  also  to  the 
sheriff  for  collection.  The  Company  refused 
payment,  claimiDji:  that  it  was  exempt  from 
taxation  under  an  Act  of  the  Legislature.  It 
1b  a  corporation,  and,  as  its  name  indicates, 
supplies  the  City  of  liouisvillc  with  water. 
The  property  assessed  was  that  in  use  for  this 
puniose.  It  could  not,  therefore,  be  seized  antl 
sold  by  a  collecting  officer,  as  this  would  de- 
prive the  city  of  water.  Its  safe^,  as  well  as 
the  health  and  comfort  of  its  citizens,  required 
the  exercise  of  the  corporate  franchise,  and  for- 
bade interference  with  it  by  asale  of  the  means 
necessary  to  operate  it.  The  sheriff  tliereupon 
brought  this  action  in  his  own  name,  but  sub- 
sequently, bj  an  amended  petition,  united  the 
Commonwealth  as  a  co-plaintifl.  asking  that  the 
Company  be  compelled  to  show  cause,  if  uiy 
existed,  why  it  should  not,  within  a  given  time, 
pay  the  taxes  into  court,  and,  in  the  event  it 
failed  to  do  so  upon  the  court's  order,  that  it 
be  placed  in  tbe  bands  of  n  receiver,  and  its  re- 
ceipts applied  to  their  payment. 

various  defenses  were  presented.  But  one 
question  requires  notice,  however,  as  it  is  de- 
cisive of  the  case.  The  lower  court,  upon  final 
,  hearing,  was  of  the  opinion  diat  the  Company 
was  liable  to  taxation,  and  ordered  it  to  pay 
the  taxes  inio  court  within  a  certain  number  of 
days.  This  it  declined  to  do,  and  thereupon 
a  receiver  was  appointed,  and  theCompany  nas 
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appealed.  It  was  held  by  this  court,  in  the 
case  of  Baldwin  v.  Hemtt  (Ky.)  11  8.  W.  llep. 
808,  that  taxes  could  not  be  recovered  by  suit 
in  the  absence  of  legislative  authority;  and, 
there  being  no  statute  lo  this  effect  In  tbis  State, 
save  as  to  railroad  companies,  an  action  for 
such  a  purpose  could  not  be  maintained,  even 
in  the  absence  of  any  other  adequate  remedy. 
There  an  administrator  had  failed  for  several 
years  to  list  and  par  tbe  taxes  upon  the  assets 
In  his  hands,  consisting  altogether  of  choscs  in 
action.  When  the  suit  was  brought  seeking  a 
recovery  against  him  as  administrator,  he  had 
distributedthe  estate,  and  it  had  been  removed 
by  the  distributees  out  of  the  State.  It  is 
urged  that  this  case  differs  materially  from  that 
one;  that  here  the  statute  gives  a  lien  upon  the 
property  for  tbe  payment  of  the  taxes;  and  that 
tbe  proceeding  is  in  rem,  no  personal  Judgment 
being  sought.  If,  however,  no  right  exists  to 
use  the  courts  as  a  vehicle  for  tbe  collection  of 
tax  claims,  we  fall  to  see  any  difference  be- 
tween the  two  cases.  It  is  said,  however,  that 
in  the  case  cited  an  adequate  remedy  in  fact 
existed,  but  was  ineffectual,  while  here  there^s 
none  whatever;  and  that  in  such  acase  the  right 
to  sue  should  be  implied  as  a  matter  of  neces- 
sity. We  do  not  grant  that  such  a  difference 
exists  between  the  two  cases.  If  the  adminis- 
trator had  still  been  in  possession  of  the  assets, 
no  suit  could  have  been  maintained  against  him 
for  the  taxes,  although  the  estate  could  not 
have  been  seized  for  them,  as  it  consisted  of 
choses  in  action.  It  is  true,  they  might  have 
been  reached,  in  the  manner  provided  by  stat- 
ute, by  the  summary  mode  of  attachment  by 
notice  served  upon  those  owning  Ihem,  if  the 
debtors  could  Imve  been  found,  and  a  Judg- 
ment obtained  in  tbe  county  court,  but  this 
would  have  been  because  the  Legislature  bad 
expressly  provided  such  a  mode  of  collection. 
Granting,  however,  that  there  is  a  difference 
between  the  two  cases,  and  admitting  for  tbe 
sake  of  f  urtiier  discussion  that  the  one  cited  Is 
not  altogether  decisive  of  tbis  one,  yet  it  is  cer- 
tainly true  that  it  is  not  any  more  an  inherent 
power  of  a  court  to  collect  taxes  than  it  is  to 
lew  them. 

ft  has  been  held  by  this  court  that  a  tax  is  not 
a  debt  within  tbe  legal  meaning  of  the  terra, 
and  therefore  assumpsit  cannot  be  maintained 
upon  It,  as  is  done  in  some  States  where  ft  ie 
regarded  as  an  indebtedness.  It  comes  upon 
the  citizen  in  invitum,  and  its  payment  rests 
upon  tbe  duty  be  owes  to  the  State  in  return 
for  the  protection  extended  by  it  to  him.  The 
exercise  of  the  power  of  taxation  is  leidslative 
in  character,  while  the  oolleclion  of  taxes, 
when  ODce  authorized  by  the  law-making 
power,  is  ministerial.  The  one  is  legislative 
and  the  other  executive.  Neither  is  a  judicial 
act,  and  one  department  of  the  government 
should  be  careful  not  to  encroach  upon  thedo- 
main  of  another.  It  is  true,  the  judiciary  may 
be  called  upon  by  the  Legislature  to  enforce 
tbe  collection  of  taxes  in  a  judicial  way,  but  it 
has  not  done  so  in  tbis  State,  save  as  to  nil- 
roads,  where  suit  has  been  authorized  lo  »- 
cover  them;  and  this  exceptional  case  infe^ 
entially  says  that  this  remedy  cannot  be  resorted 
to  in  other  cases.  The  collection  of  taxes  de- 
pends, and  properly  so,  upon  the  remedies  af- 
forded by  statute.  Their  speedy  and  prompt 
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collecUon  is  necessary  to  the  life  of  the  State. 
Tbe  interest  of  the  citizen  demands  that  it 
should  be  done  with  as  little  expense  as  possi- 
ble. If  resort  can  be  had  to  the  courts,  in  the 
absence  of  statutory  provision,  then  delay, 
expense  and  abuse  will  certainly  foUow.  But 
it  may  be  said  it  is  only  in  cases  where  there  is 
DO  remedy,  or  it  is  Ineirectnal,  that  the  right  to 
soe  for  taxesshould  beimpUed.  Weareaware 
thai  it  has  tieen  held  by  some  courts,  and  said 
by  some  text-writers,  that  if  do  specific  remedy 
be  giveD  by  statute,  or  ooly  sd  imperfect  or  in- 
adequate one,  theD  it  is  but  reasonable  to  infer 
that  a  remedy  by  suit  was  intended  by  the 
Legislature.  Tbu  court  has,  however,  never 
assented  to  such  a  role.  Public  policy,  in  our 
opinion,  forbids  it.  Its  adoption  would  burden 
the  courts  with  litigation,  and  be  likely  to  lead 
to  abuse  of  such  a  character  as  not  only  to  un- 
justly harass  the  citizen,  but  injure  toe  State 
greatly  more  than  it  would  suffer  by  the  loss 
of  taxes  from  its  non-adoption.  It  would  tend 
to  confuse  the  powers  of  the  different  depart- 
ments of  the  gOTenuneut,  and  tbeie  would  be 
DO  limit  to  itsexerdae.  If  one  delinquent  could 
be  sued  because  he  had  made  a  fraudulent 
transfer  of  his  property,  or  another  for  some 
other  reason,  upon  the  ground  that  there  is  no 
remedy  or  adequate  one,  the  State,  in  the  end, 
wonld  be  the  sufferer.  Bendes,  it  would  violate 
a  policy  which  has  prevailed  in  this  State  from 
its  earliest  history.  It  is  true,  it  has  been  said 
by  this  court,*in  some  cases,  that  wherever  a 
legal  liability  exists  the  law  raises  a  promise, 
and  assumpsit  lies:  that,  if  a  right  be  created, 
and  DO  remedy  appointed,  the  usual  remedy 
for  that  class  of  cases  will  be  appropriate;  that, 
when  the  statute  creates  a  liability,  and  provides 
no  apecillc  remedy,  tbe  common  law  must  af- 
ford-it;  and  that  when  the  chancdlor  finds  a 
party  with  a  legal  right,  but  do  remedy,  be 
should  furnish  it.  This  is  all  true,  generally 
speaking,  and  a  review  of  the  cases  shows 
that  they  were  general  expressions,  used  in  tbe 
argument  contained  in  the  opinions,  and  where 
ijuestions  unlike  this  one  were  presented. 

In  the  cv>e  of  I^trUand  Dr^  Dock  4s  Int.  Co. 
T,  PmHand,  IS  B.  Mon.  17,  Uie  company  was 
re<)uired  by  its  charter  to  pay  annually  to  the 
Oi^  of  LouisTlUe  50  cents  on  each  $100  of  its 
capital  stock.  Subsequently  tbe  trustees  of 
the  Town  of  Portland  were  authorized  bv  the 
Legislature  to  collect  anniially  $200  of  tLe  as- 
sessment. It  was  urged  that  ihey  could  not 
sue  for  it,  but  must  collect  it,  as  they  did  their 
ordinary  taxes,  llie  difference  between  that 
case  and  this  one  is  manifest.  There  a  certain 
mm  was  fixed  by  statute,  and  the  foot  that  it 
was  called  a  tax  hy  the  statnie  seating  the  lia- 


bility did  not  preclude  an  action  of  debt  to  re- 
cover it. 

The  cases  of  Johnston  v.  LtmimiUe,  11  Bush, 
S37:  Elisabethtown  <£  P.  B.  Co.  v.  Blieabethtown, 
13  Bush,  283  and  LouigsiUe  Water  Co.  y.  Bdm^- 
itton,  81  Ey.  517,— are  not  in  conflict  with  the 
views  above  expressed.  Expressions  of  a  gen- 
eral character  may  be  found  in  the  argument 
in  the  opinions  in  those  cases  which  seem 
to  support  a  different  view;  but  the  question 
as  now  presented  was  not  then  l)efore  the 
court,  nor  was  it  decided.  In  the  last-named 
case  the  water  company  sued  out  an  injunc- 
tion to  prevent  the  sue  of  some  properU 
for  its  taxes.  It  was  not  sued  for  them.  It 
voluntarily  came  into  a  court  of  equity  a^ng 
relief,  and,  under  such  circumstances,  the 
court  said:  "The  chancellor,  having  been  ap- 
pealed to  by  the  appellant  [the  water  company] 
for  some  sort  of  relief,  should  have  taken 
cognizance  of  the  case,  and  required  the  appel- 
lant by  rule  to  pay  the  money  into  court,  and, 
if  not,  to  place  the  management  of  the  corpora- 
tion in  tbe  hands  of  a  receiver,  in  order  that  the 
burthen  might  be  discharged." 

It  is  apparent  that  case  is  not  this  one.  If, 
where  a  tax  has  been  imposed,  and  no  remedy 
or  any  adequate  one  furnished  for  its  collection 
by  the  statute,  it  were  in  our  opinion  a  correct 
rule  to  imply  the  right  to  sue  for  it  on  account 
of  the  silence  of  the  Leglslabire,  yet  we  would 
not  apply  it  In  view  of  the  fact  that  our  Leg- 
islature has  expressly  provided  that  a  railroad 
corporation  may  be  sued  for  its  taxes.  Gen. 
Stat.  A.pp.  chap.  92,  p.  1021,  S  6. 

This  was  equivalent  to  a  declaration  by  it 
that,  in  the  absence  of  such  a  statute,  no  such 
suit  could  be  maintained.  The  judiciary 
should  not,  in  our  opinion,  merely  because  of 
legislative  silence  as  to  the  collection  of  a  lax, 
imply  to  itself  a  power  not  inherent  in  itself, 
and  the  exercise  of  which  will  not  only  be  con- 
fusing as  to  the  powers  of  the  different  branches 
of  the  government,  but  likely  to  lead  to  great 
abuse.  Indeed,  in  view  of  tbe  legislation  as  to 
taxes  owing  by  railroads,  it  cannot  do  so.  We 
do  not  inldmate  whether,  in  this  instance,  the 
taxes  are  or  are  not  owing,  but  merely  decide 
that  for  the  lack  of  legislation  no  action  can  be 
maintained  looking  to  their  collection.  If,  in 
such  a  case,  the  State  is  likely  to  lose  any  of  its 
revenue,  the  Le^slature  can,  by  additional 
legislation  in  the  form  of  penalties  for  nonpay- 
ment, or  by  authorizing  suits  for  its  recovery, 
provide  against  it,  and  will,  no  doubt,  do  so 
where  in  its  wisdom  it  may  be  proper  and 
necessary. 

Judgment  reverted,  with  direetiont  to  ditmim 
the  petition. 
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urer,"  over  which  la  stamped  Into  tbe  paper  a 
larg«  round  seal  bearlnfjr  tbe  name  of  a  corpora- 
tion declaring  "We  promise  to  par,"  but  naimlnff 
□o  maker  la  the  body  of  It,  la  the  note  of  the  cor- 
poration, and  not  tbe  Individual  obligation  of 
the  treasurer. 

(November  87.  U8B.) 

OK^aintifTs  exceptions.  Overrvled. 
This  was  an  action  of  contract  upon  a 
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proniisaoiT  oote.  At  tbe  trial  in  the  Superior 
Court  before  Dunbar,  ,  the  court  rulra  that 
the  note  was  the  contract  of  the  New,  York 
Skating  Rink  Construction  Company,  and  not 
the  contnct^of  the  defendant,  and  g&n  ludg- 
n^t  for  the  defendant,  and  the  plalntm  ex- 
cited. 

The  facia  am>ear  in  tbe  opinion. 

Mr.  M.  E.  Coach,  for  plaintiff,  cited — 

Tucker  Mfg.  Co.  v.  Fai'Aaiikt,  98  Mass.  101, 
104;  BankofBriiuh  North  America  v.  Ho^er, 
5  Gny,  S67,  578;  Draper  t.  Ma$$.  Steam  Beat- 
ing Co.  6  Allen,  889;  Whitmore  t.  NiOxrtan, 
126  Mass.  496;  JfeUm  v.  Moore,  68  Me.  890; 
Dvtton  T.  Marth,  L.  R  8  Q.  B.  861. 

Mr.  C.  4,  Parkhnrstf  for  defendant, 
cited— 

Johnton  y.  Smith,  21  Conn.  637;  Carpenter 
T.  Famewarth,  106  Mass,  061;  Mann  y.Whand- 
lor,  9  Msaa.  88S;  Fuller  t.  Otoper,  8  Gray,  S84. 

KnowltoB.  delivered  the  <^inlon  of  the 
court: 

This  suit  is  brought  upon  a  promissory  note 
in  the  usual  form,  containing  tbe  words,  "We 
promise  to  pay,"  with  nothing  in  the  body  of 
the  note  to  tnaicate  who  is  meant  by  the  word 
"we."  On  that  part  of  the  note  where  the 
signature  is  usually  found  there  is  atsoiped  a 
lar^,  circular,  corporate  seal,  upon  the  face  of 
wbicb,  in  a  circle  near  its  outer  edge,  aopear 
in  print  the  words  "New  York  Skating  Rink 
Construction  Company,"  and  in  the  center  of 
it  the  words,  "Incorporated,-  1884."  A  little 
to  the  left,  and  below  the  center  of  the  seal,  in 
sucb  positions  that  the  circumference  passes 
through  the  last  letter  of  the  word  "Roach," 
and  also  through  the  word  "Treasuier,"  are 


written  the  words,  "John  Roach,  Treasurer," 
and  the  question  is  whether  this  is  the  note  of 
the  defendant  or  of  the  corporation.  The  an- 
swer to  this  question  depends  upon  whether  it 
fairly  appears  that  John  Roacb,  In  signing  it., 
acted  as  tbe  agent  of  the  corporation.  The 
case  is  peculiar  in  tbe  useof  the  corporal*  seal. 
If  the  words  which  appear  on  the  face  of  the 
seal  had  been  writteo  in  their  place  on  the  note, 
and  had  l>een  followed  by  the  words.  "John 
Roacb,  Treasurer,"  there  would  hare  been  no 
doubt  -  that  they  were  so  written  as  the  signa- 
ture of  the  corporation  appended  by  ita  treas- 
urer. Draper  v.  Mate.  oMim  Seating  Go.  5- 
AUen,  888. 

Tbat  mode  of  signing  Is  common  among  cor- 
porations,  and  if  tbe  words  had  been  affixed  in 
print  by  a  stamp  designed  to  be  used  in  sign- 
ing the  corporate  name,  and  a  blank  space  had 
been  left  in  which  Oie  treasurer's  name  was. 
afterwards  inserted  by  him  in  mutusoript,  the 
result  would  hare  been  tbe  same.  We  think 
It  makes  no  difFerence  that  the  name  of  the 
corporation  impressed  upon  tbe  paper  was  so 
impressed  by  tbe  corporate  seal,  which  is  ordi- 
narily used  only  in  connection  with  a  corpo- 
rate act  of  signing.  We  are  of  opinion  tbat  the 
paper  should  be  treated  as  a  promissory  note, 
sinied  with  the  signature  of  the  corpcwstionr 
affixed  by  its  treasurer,  wbo  for  convenience  In 
affixing  it  used  a  stamp,  except  in  tbat  part 
which  contained  for  verification  his  own  name 
and  officii  designation.  See'  Carpenter  v. 
Jfameioorth.  106  Mass.  561;  Mannv.  Chandier, 
9  Mass.  885;  Fuller  v.  Booper,  8  Oray,  884; 
Chwman  v.  Foster.  119  Mass.  189. 

Ere^tione  ovemUei. 


GEORGIA  SUPREME  COURT. 


W.  C.  GRAY,  Admr..  etc.,  of  Jobo  R 
Hamil,  Deceased,  Ftff.  in  Err., 

V. 

A.  J.  HAMIL. 

{....Gft.— .) 

*An  agreement  to  allow  partner  compen- 
sation ftv  aerrlceet  one  of  two  partners  hav- 
ing, by  tlie  excessive  use  of  Bt]niulaDtB.voluQtarllf 
dlsatded  himself  from  performing  service  in  the 
Ihrm  BfBdrs,  and  thus  oast  upon  his  copartner 
more  than  a  due  share  of  labor,  his  agreement 
after  dlseolutlon,  but  before  full  Battlement  and 
floal  division  of  tbeaflsets,to  allow  bis  coparoier, 
out  of  tbe  assets,  a  spcoiflu  sum  per  month  for  a 
definite  number  of  months  for  past  service,  so  as 
to  equallsse  to  that  extent  tbe  difference  resulting 
from  the  failure  of  one  to  do  bis  part,  and  the 
overlooking  hy  the  other  of  his  part.  Is  not  with- 
out consideration,  but  is  supported  by  a  strong 

*HfliwI  note  hj  BUCSLST,  Ch.  J. 


moml  obligation,  which,  under  the  Code,  is  snffi- 
dent  to  tender  the  agreement  obUgatoir  aa  a 
oontcaot. 

(July  a.  IBN.) 

ERROR  to  the  Sumter  County  Superior 
Court  to  review  a  judgment  in  favor  of  de- 
fendant in  a  suit  for  a  settlement  of  the  affairs 
of  a  partnership  concern  and  an  accounting. 

The  case  sufficiently  appears  in  the  opinion. 
Meawrs.  J.  A.  Ansl^  and  £.  A.  Hawkins^ 

for  plaintiff  In  error: 

One  partner  cannot  charge  the  other  or  the 
partnership  for  services  rendered  to  the  part- 
nership without  a  specified  contract. 

Marah's  App.  69  Pa.  80.  8  Am.  Rep.  306;  Fkn- 
er«>ftv.iJuranrf,64Wis.lH,64Am.  Rep.  598. 

Meesrt.  Onerry  ft  Son,  E.  O.  Simxnons- 
and  B.  P.  HoUU  for  defendant  in  error. 


Nora.— Fnrtner,  when  entUUd  Ui  eompensotton  for 
KTvleca  to  firm, 

A  Joint  partner  Is  not  entitled  to  compensation 
for  hfs  servicca  in  tbe  business  unless  by  special 
agreement.  BradfordT.KImberl7,8Johns.Ch.481. 
IN.  Y.  Cb.L.ed.n8!  Denver  v.  Boane,  9SU.&a65 
<25L.ed.478}. 
6  L.  R.  A. 


A  partner  Is  entitled  to  reward  fOr  bis  servloes,  if 
It  can  t>e  clearly  implied  from  the  course  of  deollnir 
which  the  partnership  adopts,  or  other  drcumrtan- 
ces  of  equivalent  force.  Cramer  v.  Ba^Amann,  68 
Mo.  Wk  Bmerson  v.  Duiand.  84  Wis.  Ill,  54  Am. 
Bep.fi08.  See  Lewis  v.  UoffeCt.ll  ni.  aU;  LevW. 
Karrick.  18  Iowa.  844:  Godfter  v.  White,  48  Wcib, 
171;  Sheridan  v.  Heatr.  U  Cfale.  Leg.  Hewa,  104. 
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Bleeklej.  CK.  J.,  delivered  the  opinloD  of 
the  court: 

As  to  mattera  of  practice,  taking  tbe  whole 
record  together,  with  the  explaoatioDB  giren 
therein  by  the  preeiding  judge,  we  are  unable 
to  discover  any  error;  ana,  as  to  the  merita.  we 
think  there  was  evidence  which  justifled  the 
joiy  Ib  UTivhig  at  a  coiiclaflioo  different  from 
that  which  the  auditor  reached.  This  leaves 
as  the  controlling  question  of  tbe  whole  case 
one  matter  of  law  only,  viz.,  wheUier,  under 
the  facts  proved,  an  agreement  was  obUgatory, 
made  by  one  of  the  partners,  .1.  B.  Hamil,  to 
allow  the  otiier,  A.  J.  Hamil,  a  fixed  compen- 
sadoD,  to  wi^  $80  per  moDth  for  seventeen 
mMitiis,  for  services  rendered  by  tbe  latter 
while  the  former  was  incapacitated  to  do  his 
part  as  a  member  of  tbe  firm;  his  incapacitv  (as 
might  well  be  inferred  from  the  evideace)  be- 
ing a  voluntaiy  one,  brought  on  by  him,  during 
the  existence  of  the  partnership,  through  the 
ezceasive  use  of  stimulants.  The  agreement 
was  made  after  the  dissolution,  but  before  the 
bnrinenwas  entirely  wound  up,  and  before  the 
assets  had  all  been  divided. 

Tbe  general  rule,  no  doubt,  is  that  a  partner 
is  entitled  to  nothing  extra  for  any  iD^uality 
of  service  rendered  by  him  as  compared  with 
that  rendered  his  copartner.  The  authori- 
ties to  this  effect  are  so  numerous  and  so  uoi- 
foim  that  ttiey  need  not  be  dted.  It  is  equally 
dear  that  an  express  agreement  made  the 
partners  with  each  other,  either  in  tbe  partner- 
ship articles  or  upon  a  valid  consideration  out- 
side of  them,  for  such  allowance,  can  be  en- 
forced. The  ultimate  question,  therefore,  is 
whether  there  was  such  consideration  for  tbe 
agreement  in  the  present  case.  That  the  clr- 
cumstances  proved  raised  a  strong  moral  obli- 

Stion  upon  the  disabled  partner,  his  disability 
ing  vcnontailly  contracted,  to  pay  for  serv- 
ices which  he  ought  to  have  rendered,  but  which 
his  copartner  rendered  for  him,  admits  of 
scarcely  any  doubt  According  to  the  common 
law,  as  now  generally  understood  and  admin- 
istered, such  an  obligation  would  not  suffice  as 
a  consideration  for  an  executory  promise. 
Chitty ,  Cont.  1 1th  Am.  ed.  ^2etaeq.;  Wharton, 
Cont.  512,  S14;  Bishop,  Cont.  44;  Hare, 
Cont.  202  et  aeg. ;  Lampteigh  v.  Brathtcait,  1 
Smith.  Lead.  Cas.  380,  notet;  S  Am.  &  Eng. 
Cyclop.  Law.  840. 

Our  Code,  however  (§  8741),  expressly  recog- 
Dizes  a  strong  moral  obligation  as  a  considera- 
tion for  a  contract;  and  we  see  no  reason  for 
confining  this  to  execated  contracts,  espedally 
in  a  case  of  such  Atodk  natural  equity  ss  the 
present.    Parrott  v.  t/o/inwn,  61  Ga.  475. 

Taking  the  evidence  on  this  subject  as  true, 
the  parties  must  have  had  their  attention  di- 
rected deliberately  and  minutely  to  tbe  ques- 
tions both  of  the  right  to,  and  the  exact  amount 
of,  the  compensation.  They  thus  settled  for 
themselves  the  precise  measure  of  inequality 
between  them  in  the  distribution  of  the  assets 
thereafter  to  be  completed;  and  we  think,  with 
the  court  below,  that  such  an  adjustment  of 
their  respective  equities,  made  by  themselves, 
should  be  left  to  stand.  Though  courts  will 
not  undertake  to  equalize  partners  with  refer- 
ence to  the  personal  services  rendered  by  them, 
respectively.  In  conducting  the  businesB, 
there  is  no  reaatm  why  the  parties  cannot  and 
6L.R.A. 
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should  not  do  it  by  their  own  voluntary  agree- 
ment, whether  made  before  or  after  tbe  services 
are  rendered.  If  delayed  till  afterwards,  the 
agreement  should  not  be  enforced,  unless  mani- 
festly just  and  e<)uitable;  but  if  manifest  jus- 
tice and  equity  will  not  generate  a  strong  moral 
oblintion,  such  as  the  Code  contemplates  whea 
treimng  of  a  good  crauideratfon  for  a  contractr 
:  we  know  not  what  would.  We  find  no  error 
for  which  there  ought  to  be  a  new  lilaL 
Judgment  agtrmed. 


W.  B,  LOWE,  PIff.  in  Brr.. 
«. 

J.  T.  RAWLINS,  Sheriff,  H  al. 
(...,Ga.....) 

Them^  property  b*  wdd  at  m,  JWHdal 
malm  under  m,  Junior  mortgwkgm,  and  pur- 
cbased  by  the  jumor  morttniffee,  tbe  proceeds  of 
tbe  sale  belong  to  tbe  debtor,  under  tbe  maxim 
caveat  mptor;  and  If  applied  by  tlie  oourt  to  llena 
superitv  to  botb  mort(rR«res.  and  tbe  property  be 
afterwards  sold  under  tbe  senior  mortgage,  there 
Is,  when  the  prooeeda  of  tbe  seoond  sale  oome  up 
for  distribution,  no  right  of  Bubrogatioii  in  the 
Junior  mortgagee,  as  purchaser  attheflnt  sale,  to 
the  position  originally  held  by  tbe  ownen  of  the 
superior  liens  discharged  out  of  the  proceeds  of 
that  sale. 

(July  8,  188S.) 

ERROR  to  the  Dodge  County  Superior  Court 
to  review  a  judgment  denying  plaintiff's 
petition  as  a  second  mortgagee  who  bad  fore- 
closed and  pmchased  the  mortgaged  property 
to  be  subrogated  to  the  r^hts  of  the  holders  of 
certain  laborers'  liens  whteh  had  been  satisfied 
out  of  the  money  paid  by  him,  and  permitted 
to  hold  the  same  as  against  tbe  first  mortgage. 
Affirmed. 

A.  F.  Whitman  &  Co.,  on  December  9, 1882. 
executed  a  mortgage  to  I.  C.  Plant  &  Son  to  se- 
cure paat-due  accepted  and  protested  drafts, 
who  foreclosed  said  mortgage  In  equity,  but 
before  trial  the  case  was  ma^ed  "settled"  OD 
the  docket  of  tbe  court,  the  evidence  after- 
wards disclosing  that  Plant  &  Son,  pending  the 
suit,  transferred  such  mortgage  to  the  First 
National  Bank  of  Nashville  without  recourse. 

•Head  note  by  Blbgklbt,  Ch.  j. 


NOTB.— Coveat  empUrr. 

Where  there  ts  neither  fraud  nor  warranty,  and 
the  buyer  receives  and  retains  the  goods  wiUioat 
objection,  under  tbe  maxim  caveat  emptor  (let  the 
buyer  beware),  he  waives  his  right  to  object  after- 
wards. Miller  V.  Tiffany.  68  IT.  8. 1  WaU.  SOS  m  L. 
ed.  510);  Barnard  v.  Kellogg,  77  V.  8. 10  Wall.8SS  09 
L.  ed.  067). 

Where  there  la  no  implied  warraaty.  In  the  al>- 
sence  of  ao  expresn  warranty  of  fltoess  for  the  pur- 
pose, tbe  rule  applies.  Homer  v.  Farkburst  (Hd.) 
17  Wash.  L.  K.  4S2;  HofTman  v.  Oates,  77  Oa.  701. 

So  where  the  goods  sold  are  In  the  poaseesion  of  a 
third  party,  and  there  Is  no  warranty,  express  or 
Implied,  the  buyer  puroha8e8  at  hia  peril,  Budd  v. 
Power,  8  Mont.  880;  HaU  v.  Aitkin,  25  Neb.  SOt^ 
Paulsen  r.  Hall,  88  Kan.  366. 

Where  It  la  shown  that  the  Intention  was  to  pass 
only  such  title  as  tbe  vendor  had,  no  warranty  la 
implied,  and  It  Is  immaterial  in  whose  bands  the 
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This  transfer  was  not  recorded,  but  tbe  mortr 
gage  itself  was  recorded  January  8,  1888. 

Wbilnian  &  Co.  and  W.  B.  howe  were  after- 
wards incorporated  under  tbe  name  of  the 
<3eoreia  Lumber  &  Turpentine  Company,  and 
in  this  corporate  name  executed  to  W .  6.  Lowe 
a  mortgage  upon  the  same  property  dated  De- 
cember  86,  1868,  to  secure  adTaocea  made  by 
Lowe  for  supi^ies,  etc.  Lowe  foreclosed  and 
brought  the  property  to  sale,  and  at  the  sale 
purchased  the  property,  and  paid  the  money  to 
the  sheriff,  Kawlins.  who  informed  him  that 
tbe  first  mortgafie  bad  beea  setUed,  and  was  BO 
marked  on  tbe  court  docket. 

Under  a  rule  against  the  sberlff  for  distribu- 
tion of  this  money  the  court  awarded  a  large 
portion  of  it  to  satisfy  certain  laborers'  liens 
aeainst  the  property  of  the  Georgia  Lumber  & 
Turpentine  Company,  which  were  superior  to 
t>otb  mortgages,  and  such  Hena  were  thus  satis- 
fied out  of  the  money  paid  into  the  couit  bv 
Lowe.  Subsequently  tbe  First  National  Bank 
of  Nashville  foreclosed  the  prior  mortgage 
which  had  been  transferred  to  it,  levied  upon 
the  property  which  Lowe  bad  pnrchased,  and 
had  tbe  same  resold. 

By  petition  and  rule  against  the  sheriff  and 
First  Nslional  Bank  of  hiashville,  Ix)we  asked 
to  be  reimbursed  out  of  the  proceeds  of  this 
second  sale  to  tbe  extent  of  the  superior  liens 
of  laborers  which  had  been  satisfieid  and  paid 
by  order  of  the  court  out  of  the  money  paid  by 
hjm  under  his  purchase  of  the  same  property  at 
the  first  foreclosure  sale,  and  asked  to  be  sub- 
rogated to  tberigbts  of  the  laborers  whose  liens 
bad  been  paid  out  of  his  money  by  the  court. 

The  court  refused  to  reimburse  or  subrogate 
bim.  and  he  excepted  and  took  this  writ. 

Mfstn.  DeLa^  &  Bishop  and  R.  F. 
X^OB,  for  plaintiff  in  error: 

Lowe,  second  mortgagee,  having  paid  tbe 
statutory  liens  of  1aix)rers,  they  being  superior 
and  prior  incumbrances,  is  entitled  to  be  sub- 
rogated to  all  tbe  rights  of  the  holders  of  such 

gnor  liens  until  reimbursed  the  amount  paid 
y  him  or  by  tbe  court  out  of  his  money.  Lowe, 
wiio  paid  those  liens  either  voluntaruy  or  by 
order  of  the  court  to  protect  his  own  interests, 
would  be  subrogated  to  Uieir  rights  and  priori- 
ties in  regard  to  the  fund  arising  from  tbe  sub- 
sequent sale  of  tbe  same  property  under  the 
bank  mortgage.  These  liens  being  of  higher 
dignity  than  the  bank's  mortgage  in  the  first 
instance,  the  payment  of  them  by  tbe  court 
out  of  the  money  paid  by  Lowe  for  tbe  prop- 


property  la  at  the  time  of  sale.  Oould  v.  Bourgreois. 
UN.  J.  L.847. 

The  mazlm  eaveot  emptor  does  not  apply  to  a  sale 
of  froods  where  tbe  buyer  had  no  opportunity  for 
hiqiectfon  iHoodv.Blouh,»W.  Va.<U);  nordoee 
It  apply  to  oases  of  fraud. 

Caveat  emptor,  rule  of. 

The  rule  of  caveat  emptor  applies  In  all  Itsrlfrorto 
Judicial  salee.  Worthtnirtoo  v.  HcHoberts,  8  Ala. 
SSfl;  Hason  v.  Walt,  6  III.  127;  Blnirham  v.  Maxcy, 
16  lU.  8W;  Walden  v.  Orldley,  BS  111.  523;  Anderson 
V.  Foulke,  1!  Har.  ft  0. 346:  Strouse  v.  Drennan,  41 
Mo.  289;  Fox  v.  Mensch,  3  Watts  ft  S.  iU;  Mellea  r. 
Boartnan,  13  Sinedes  &  M.  lO^  Vandever  v.  Baker, 
18  Pa.  121;  Blokley  v.  Diddle,  38  Pa.  276;  Lynob  v. 
Baxter,  4  Tex.  4X1;  Tbompaoa  v.  HuDfer,  U  Tex. 

«L.R.  A. 


erty  at  the  first  sale  does  not  affect  their  digni- 
ty or  destroy  their  priority  over  the  bank's 
mortgage.  See  2  HilUard,  Mortg.  16S,  168; 
Carter  v.  Jfeal,  94  Ga.  847:  S  Bouvter,  L.  Diet 

677. 

Tbe  right  of  subrogation  to  a  prior  incum- 
brance is  sometimes  enforced  by  a  court  of 
equity  by  compelling  tbe  holder  of  it  to  assign 
it  to  tbe  party  entilled  to  aulnvgation. 

Sheldon,  Subrogation,  ^  45;  2  Bouvier,  L. 
Diet.  879;  Ex  parte  Waring.  31  Cent.  L.  J.  460. 

Where  a  person  paying  the  debt  of  another 
is  compelled  to  pay  in  order  to  protect  his  own 
interests  a  court  of  equity  substitutes  him  in 
place  of  the  oicdltor  whose  debt  he  paid  as  a 
matter  of  course  without  any  agreement  to 
that  effect. 

Neelj/  V.  JoneM,  87  Am.  Bep.  797.  See  also 
Sheldon,  Subrogation,  8, 11,  12,  14,81,  S3, 
36,  38. 

Meatn.  E.  A.  SnUh  and  I*.  A.  Umil  for 

defendants  in  errmr. 

Bleckley.       J.,  delivered  Oia  opinioo  of 

the  oonrt: 

This  case  presents  but  a  single  question. 
Personal  property  was  mortgaged  twice  and 
sold  twice.  The  first  sale  was  under  tbe  junior 
mortgage,  and  the  mortgagee  was  himself  tbe 
purchaser.  He  paid  tbe  money  to  the  sheriff, 
sod  a  part  of  it  was  applied,  by  judgment  of 
the  court,  to  the  dischai^e  of  certain  Hens  which 
were  superior  to  both  mortgages.  Afterwards 
tbe  property  was  seized  and  sold  under  a^.  fa. 
founded  on  the  senior  mortgage,  and,  the  pro- 
ceeds of  this  sale  lielng  in  co'iirt  for  distribu- 
tion, the  junior  mortgagee  claimed  to  be  sub- 
rogated to  tbe  rights  of  tbe  holders  of  the  su- 
perior liens  which  bad  been  satisfied  out  of  tbe 
proceeds  of  tbe  first  sate.  The  denial  of  this 
claim  is  the  foundation  of  the  present  writ  of 
error. 

The  rule  of  eat>eat  emptor  as  to  all  purchasers 
at  judicial  sales  is  not  only  recognized  by 
many  decisions  of  this  court  (see  Me  Wkorter 
V.  Bearerh.  8  Qa.  800;  W&rthy  v.  Johnaon,  Id. 
S38;  Metkvin  v.  Bei^y,  18  Ga.  651;  CW4«"/  t. 
Moore,  64  Qa.  503),  but  is  expressly  declared  by 
statute.   Code,  g  3633. 

We  think  a  necessary  result  of  the  rule  is  that 
the  money  produced  by  a  sheriff's  sale  is  to  be 
regarded,  not  as  the  money  of  the  purchaser, 
but  as  that  of  tbe  defendant  in^. /a.  Conse- 
quently, wbeu  the  proceeds  of  the  first  sale 
were  applied  to  these  superior  liens,  the  money 


A  sale  under  an  order  or  decree  of  the  court 
transfers  only  the  rl^bta  and  Interests  vested  In  tbe 
parties  when  such  order  or  decree  was  made,  with 
such  as  arc  spepltloaUy  enumerated  and  directed  to 
be  sold.  Wells  v.  Chapman,  4  Saodf.  Cb.  818;  Shot- 
tenklri^  T.  Wheeler,  8  Johns.  Cb.  27S. 

A  purchaser  at  a  judicial  sale  acquires  such  title 
only  as  the  nwner  had.  If  the  property  was  then 
subject  to  a  prltn-  lien  he  acquires  It  with  that  im- 
purity, and  to  prc8er\-e  his  title  he  muat  clear  It 
from  the  Incumbrance.  Walden  v.  Orldley,  36  lu. 
538;  Crepa  v.  Baird,  8  Ohio  8t.  277;  Corwin  v.  Ben- 
ham,  2  Ohio  St,  86:  Miller  v.  Finn,  1  Neb.  2U;  Ham- 
ilton T.  Pleasants,  81  Tex.  638;  Aven  v.  Beckom,  11 
Qa.  1;  Ramsey  t.  Blalock,  82  Ga.  876;  Glenn  v.  Clapp. 
U  aUIJk  J.  1;  Baasett  v.  Lookard.  00  UU 164;  [rvlnr 
V.  lliamaB,  IS  Me.  418;  Otts  v.  AMetstHi,  10  Smedea 
*H.470L 
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of  the  mortgagor  was  used,  and  not  the  moner 
of  the  mortgagee.  The  purcbaeer  at  that  sale 
did  not  have  any  advantage  aa  purchaser 
reason  of  bis  being  the  junior  mortgagee.  His 
mon^.when  paid  in  on  the  purchase,  stood  Just 
an  the  mone^  of  any  other  purchaser  would  have 
stood,  and  it  makes  no  aifTerence  whether  he 
knew  or  did  not  know  that  the  older  mortgage 
was  unsatisfied,  and  might  be  used  to  sell  the 
property  away  from  bim.  That  risk  is  covered 
by  the  maxim  caveat  emptor.  He  was  bound 
to  beware,  not  only  of  the  state  of  the  title.but 
of  all  incumbrances  superior  to  bis  own  mort- 
.gage.   There  was  no  fraud,  concealment  or 


misrepTesentation  by  any  peraon  authorized  to 
speak  for  the  owner  of  that  mortgage.  Grant- 
ing that  the  sberiCT  said,  oa  making  the  first 
sale,  that  tbe  older  mortgage  was  paid  or  set- 
tled, that  could  not  affect  the  owner  of  the  in- 
cumbrauce.  There  is  no  complaint  that  the 
mortgage  was  not  duly  recorded.  It  is  said 
that  the  assignment  by  tbe  mortgagees  to  the 

{)re8eot  holder  was  not  recorded,  but  there  is  do 
aw  requiring  such  assignments  to  be  recorded. 
We  feel  constrained  to  agree  with  the  court  be- 
low, and  to  hold  that  there  is  no  case  for  subro* 
gation  made  out  ia  this  record. 
Judgment  affirmed. 


UNITED  STATES  CIRCUIT  COURT,  DISTRICT  OF  VERMONT. 


John  HOWARD,  Admr.,  etc., 
p. 

DELAWARE  &  HUDSON  CANAL  CO. 

<40  Fed.  Bep.  100.) 

1.  mraelcmen  on  »  luuad-esbr  have  a. 
rl^bt  to  suppose  that  an  approaching 
train  will  ^ow  np  In  obecUenoe  to  a  warainsr 
that  has  been  sent  by  a  flagman,  and  are  not  neff- 
llgent  In  remaining  at  tbelr  place  upon  tbe  band- 
oar  with  their  bosa  until  It  appears  that  the  train- 
men do  not  Intend  to  heed  the  siimal.  and  that  the 
hand -car  will  be  struck  by  the  train. 

S<  To  run  a  train  towards  a  hand-car 
after  warning",  without  keepinir  any  lookout 
ahead,  isan^leotof  duty  on  the  part  of  the  train- 
men for  which  the  raUroad  company  l8  liable.  In 
ewe  of  injury  from  a  oolite  Ion. 

S.  Trackmen  are  not  fellow  servants 
with  trainmen  on  the  same  road. 

-4.  A  right  to  support  from  the  person 
killed  is  not  necessary  to  give  a  ri^bt  of 
action  under  the  statute  providing  for  an  aotiou 
In  tbe  name  of  the  personal  representative  of  a 
peison  wrongfully  or  negligeotlj  fcllledl,  for  the 
benefit  of  bla  wife  or  next  of  Un. 

J(.  The  peeanluylqtnrjr  resulting  fivm  the 


NoTB.— TYwftmen  and  trainmen  not  fellow  teroants- 
A  laborer  in  the  employ  of  one  who  contracts 
with  a  railroad  company  to  do  certain  grading  Is 
not  a  fellow  servant  of  an  engineer  engaged  and 
ptUd  by  the  company,  and  who  la  under  Its  direction 
«Dd  control:  and  such  latHirer  may  recover  t^ainst 
the  company  for  an  injury  caused  by  the  negli- 
gence of  such  engineer.  Louisville,  N.  O.  *  T.  B. 
Co.  r.  Conroy,  SSMlBB.  SOE. 

jyutu  vi  moMttr  to  exercise  care  and  caution  to  pro- 
tect eeroant. 

It  was  tbe  duty  of  defendant  in-  prosecuting  ite 
businen,  and  In  tbe  construotlon  of  its  tracks,  to 
use  and  exercise  care,  skill  and  caution  to  protect 
the  lives  and  persons  of  Its  employ^  and  the  de- 
gree of  care  must  be  proportionate  to  the  danger- 
ous, nature  of  the  means,  ii^truments  and  machin- 
ery used.  Porter  v.  Hannitwl  &  St.  J.  B.  Co.  71  Mo. 
72;  Huirbead  v.  Hannibal  &  SL  J,  R.  Co.  2  West. 
Bep.  198. 19  Mo.  App.  634. 

Those  who  have  ^e  control  and  management  of 
trains  have  no  right  to  assume  that  persons  who 
are  required  to  be  attentively  engaged  upon  the 
track,  or  nnder  or  about  cars  upoQ  tracks,  will  look 
-out  for  moving  trains,  or  ap'-rebOnd  danger,  In  tbe 
absence  of  such  customary  signals  or  other  warn- 
«L.R  A. 


death  of  a  person  from  whom  the  beneflclarlee  of 
the  action  had  no  righttoclaim  support  is  tbe  loss 
of  what  deceased  would  probably  have  accumu- 
lated afterward  if  be  bad  lived. 
6.  A  declaration  which  sets  fbrth  ade- 
quately tbe  rig'ht  of  a  persoiuU  repreeenta- 
tlve  to  recover  for  causing  the  death  of  a  person 
Is  sufflcleut  without  alleging  spedfloally  the  rl^ts 
of  the  respective  distributees. 

(October  28. 188B.) 

ACTION  at  law  to  recover  damages  for  the 
alleged  wrongful  kiUingof  plaintiff's  intes- 
tate,   thidgmentfor  plaintiff. 
The  facts  are  lullr  stated  in  the  opinion. 
MetSTt.  David  Eu  Nicholson  and  Joel  C. 
Baker,  for  plaintiff: 

It  is  the  duty  of  the  master  to  fiimiah  the 
servant  a  reasonably  safe  place  to  work;  and  If 
the  master  delegates  that  duty  to  a  servant,  that 
servant  is  the  agent  of  the  master,  for  whose 
negligence  the  master  is  liable. 

a&VLgh  V.  Texae  AP.R.C0. 100  U.  B.  218  (35 
L.  ed.  618);  Kvd  v.  FUefiburg  R  Co.  110  Haas. 

m. 

Uen  In  charge  of  the  track  are  not  the  fellow 


ing  as  tbe  droumstanoes  require,  and  as  they  are 
led  to  rely  upon.  Ooodfellow  v.  Boston,  H.  ft  K 
H.  Co.  lOa  Mass.  461;  Clnolnnatt,  I.  St.  L.  ft  C.  R.  Co. 
V.  Loug,  11  West.  Rep.  SSB.  112  Ind.  166. 

Cnleos  those  controlling  the  train  have  reasona- 
ble assurance  that  a  person  who  Is  seen  at  work  on 
a  track  ia  aware  of  the  approach  of  tLe  train,  and 
that  he  is  in  a  condition  to  apprehend  and  avoid 
the  danger,  they  are  guilty  of  negligence  If  they 
foil  to  give  warning  and  stop  tbe  train.  Indianapo- 
lis. P.  ft  C.  B.  Co.  V.  Pitzer.  *  West.  Kep.  257,  109  Ind. 
17B;  ClnclnnaU,  I.  8t  L.  ft  0.  R.  Co.  v.  Long,  11  West. 
Bep.  827, 112  Ind.  166. 

Even  when  a  plalntill  is  guilty  of  contributory 
negligence,  tbe  company  Is  nevertheless  liable  If. 
by  the  exercise  of  ordinary  care,  after  discovery 
by  defendant  of  the  danger  In  which  the  plaintiff 
stood,  the  accident  could  have  been  prevented,  or 
If  tbe  company  faUed  to  discover  the  danger 
through  th«  reckieesness  or  carelessness  of  Its  em- 
ployee, when  the  exercise  of  ordinary  care  would 
bave  discovered  tbe  danger  and  averted  the  calam- 
ity or  injury.  Maher  v.  Atlantic  &  P.  R.  Co.  64  Mo, 
a(7;  Kelley  v.  Hannibal  ft  St.  J.  B.  Co.  75  Mo.  J88; 
Frick  V.  St.  Louis,  K.  C.  ft  N.  R.  Co.  Id.  686;  Harlan 
V.  St.  Louis,  K.  C.  ft  N.  R.  Co.  66  Mo.  28;  SoovUle  V. 
Hannibal  ft  St  J.  R.  Co.  SI  Mo.  434^*40;  Welsh  v. 
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fervants  of  the  employ^  of  the  same  company 
irho  run  the  trainB  od  the  same  track. 

Davit  V.  Central  Vt.  R.  Co.  56  Vt.  84. 

No  service  is  commoD  that  does  not  admit  a 
common  particip^ioo,  and  no  servauts  are  fel- 
low aerranta  when  one  is  placed  in  control  of 
the  other. 

Ckieago,  M.  *  St.  P.  B.  Co.  v.  Boss.  112  U.  8. 
877  (98  L.  ed.  787);  Northern  Pac.  R.  Co.  v.  Her- 
bert, 116U.  8.  642(29 L.  ed.  755);  Cunard 8team- 
Oiip  Co.  V.  Care^,  119  U.  B.  245  (80  L.  ed.  854). 

Although  plamtifl  did  not  bestow  his  eam- 
iogs  upon  his  brothers  and  sislcrs  while  he 
lited,  Uiey  were  his  next  of  kin  and  hein  at 
law,  and  would  be  entiUed  to  any  estate  he 
might  have  at  bis  death. 

lU.  Cent.  J?.  Co.  v.  Barr<m,  78  U.  B.  5  Wall 
90  (18  L.  ed.  591). 

Meatrt.  John  Front  and  Henry  Ballard, 
for  defendant: 

At  common  law,  when  an  heir  sues,  he  must 
set  out  in  Uie  declaration,  and  be  must  bv  eri- 
deooe  prove,  his  bdrsbip, — that  is  bis  pedigree 
or  relationship  and  how  and  when  he  became 
the  alleged  heir. 

2  Starkie,  Ev,  668;  Denham  t.  Stephenaon, 

1  Salk.  855,  6  Mod.  241;  J^reton  t.  Jforton. 

2  Wms.  Baund.  7,  note  4. 

This  rule  ought  to  appljr  to  this  case. 

Under  our  statute  relative  to  the  support  or 
relief  of  poor  relations,  the  Intestate  wasunder 
DO  Uabilitv  or  legal  obligatitni  and  never  conid 
be  compelled  to  contribute  anything  for  the 
support  or  relief  of  these  alleged  bein  or  next 
of  k^. 

Rev.  Laws,  §  2822;  Cooley.  Torta,  270,  271. 

The  purpose  of  2188,  2189,  Rev.  Laws, 
giving  a  right  of  action  for  injuries  to  family 
rights,  is  "to  make  a  provision  for  the  family  or 
surviving  family  of  the  deceased,  who  might 
naturally  have  calculated  on  receiTing  support 
or  assistance  from  tbe  deceased  had  he  sur- 
vived." 

Cooley,  Torts,  2f!9;  Good  v.  Towru,  S6  Vt. 
410;  Needham  v.  Grand  Trunk  R.  Oo.  88  Vt. 
805. 


Tbe  statute  does  not  mean  remote  TelatloD» 
that  have  no  recognized  legal  claim  upon  the 
intestate  for  support  or  assistance. 

R.  R.  Guidant  Law,  482. 

Tbe  intestate's  life  was  of  no  pecnniaiy  value 
totfiem. 

iHckinmm  v.  I/bra  BaHem  R.  Co,%  HurL 
&  C.  786;  MuM  v.  Mieh.  Southern  R.  Co.  10 
Ohio  8t.  278;!  (3ooley.  Torts.  269,  noteS,2f71. 

The  administrator  stands  upon  tbe  right  of 
tbe  next  of  kin. 

Diekint  v.  N.  Y.  Gent.  R.  Co.  28  N.  T.  168. 

The  statute  enacting  this  cause  of  action  does 
not  modify  or  alter  Uie  order  of  inxwf  of  the 
value  of  pleading  appllcaUe  to  a  case  for  neg- 
ligence. 

1  Sbeaim.  &  Redf.  Neg.  last  ed.  181, 184^ 
Tbe  neglect  of  tbe  engineer  and  train  hands 

was  not  tbe  negligence  of  the  company. 

1  Bhearm.  &  Redf.  Neg.  ^  189. 

It  is  not  sufficient  that  pMntiS  omld  prove 
that  be  was  in  the  exercise  of  due  care;  bat  the 
burden  was  on  him  to  produce  such  a  state  of 
tbe  evidence  as  would  enable  tbe  trier  of  tbe 
fact  to  say  tliat  the  defendant  was  negligent. 

Malaneyy.  Taft,  6  New  Eng.  Rep.  922,  60 
Vt.  671;  Houiton  v.  VickOvrg,  8.  &  P.  R.  Go. 
(La.)  84  Am.  &  Eng.  R.  R.  Cas.  80;  Selinas  v. 
Vermont  State  Agr.  Society,  6  New  Ene.  Rep. 
770.  60  Vt.  849;  Gomwell  v.  Metropolitan  Sewer 
Omn.  10  Excb.  771:  JTw  York,  P.AN.  R. 
Co.  V.  SeaatM  (Va.)  38  Am.  &  Eng.  R.  R.  Cas. 
114;  2  Bhearm.  &  Redf.  Neg.  %  4W. 

When  a  person  is  on  tbe  track  not  within 
view  of  tbe  engineer  it  is  not  negligence  if  he 
does  not  blow  the  whistle  or  ring  the  bell,  or 
stop. 

Bouston  d  T.  C.  R.  Co.  v.  Foteter,  56  Tex. 
462,  8  Am.  &  Eng.  R.  R.  Cas.  504;  1  Bbearni. 
&  Redf.  Neg.  ^§  179,  180,  189;  Bishop,  New 
Cont  Law,  687,  688;  Gadin  v.  Ben.  <£  R. 
R.  Co.  4  W.  N.  0.  51;  Rote  v.  Boston  di  A.  R. 
Co.  58  N.  Y.  817;  Wharton,  Ne^.  g  827. 

Tbe  intestate  entered  the  service  of  the  de- 
fendant with  reference  to  these  known  risks  of 
work  on  the  track.    If  the  Company  furnished 


Jaoksoo  Co.  Hoise  R.  Co.  Id.  40B;  Bergman  v.  St. 
Louis.  I.  U.  &  S.  R.  Co.  <  We«t.  Rep.  fiBl,  88  Ho.  676; 
DoDohue  V.  St.  Louts,  I.  H.  &  S.  R.  Co.  8  West  Rep. 
888.  Bl  Mo.  888;  Rlne  V.  Ctiica^  &  A.  R.  Co.  8  West^ 
Rep.  eOO,  68  Uo.  392;  Kelt  t  r.  Union  U.  k  Transit  Co. 
U  West.  Rep.  TSS.  B6  Ho.  279. 

Afa«t«r  UaiAe  to  eervant  tor  Mt  own  neifieet  of  duty- 
It  Is  a  well  established  general  proposltloD  Uiat, 
under  the  oommon  law  hi  America,  a  master  Is  lia- 
ble to  his  servant  for  any  neirleot  of  tbe  master^a 
duty,  whether  committed  by  the  master,  or  hy  one 
to  whom  he  has  delegated  his  authority.  Madden 
v.  Chesapeake  £  O.  B.  Co.  28  W.  Va.  6ia 

Riskt  of  emploi/ment  amttmed  hy  empUryi. 
Risks  of  emplojrment  assumed  are  tboee  which 
occur  aft«r  the  master  has  done  wtiat  the  law  en- 
JninB.   Benslnff  v.  Stelnway,  9  Gent.  Rep.  410.,  101 N. 
T.647. 

Tbe  aorvant  aasumes  those  risks  alone  whiob  can- 
not be  obviated  by  the  adoption  of  a  reasonable 
measure  of  precaution  by  the  master.  Pantzar  v. 
TlUy  Foster  Iron  Mln.  Co.  W  N.  Y.  868;  MeOee  v. 
llostoD  Cordage  Co.  189  Mass.  i4&;  Zelgler  v.  Dan- 
bury  &  N.  R.  Co.  1  New  Edk.  Rep.  277,  62  Conn.  548. 

A  servant  has  the  ii«ht  to  rely  on  the  superior 
knowledge  and  judgment  of  his  master,  and  to  as- 
6  L.R.  A. 


sumethat  the  latter  will  not  ezpoeehlm  to  evltabto- 
risk,  and  that  he  has  taken  prt^ier  preoautl(»u  to- 
guard  him  from  duger.  Ftaea  v.  Sellexs,  W  La. 
Ann.  1011. 

While  a  servant  assumes  the  risk,  more  or  lees  haz- 
ardous, of  the  service  In  which  he  engages,  he  baa 
a  right  to  assume  that  all  reasonable  attention  wlU 
be  given  by  his  employer  to  his  safety,  and  that  he 
shall  Dot  be  carelessly  and  needleasly  exposed  to 
risks  which  might  be  avoided  by  ordinary  care  and 
precaution  on  tbe  part  of  bis  employer.  Boyce  v. 
Fltzpatrick,  80  Ind-  5^~SS9;  Rogers  v.  Overton.  ST 
Ind.  410, 418;  Pitteburgh,  C.  &  St.  L.  R.  Co.  v.  Adams, 
3  West  Rep.  887.  106  lad.  151, 181;  LouisviUe,  N.  A.  & 
C  R.  Co.  v.  Wright,  13  West.  Rep.  804.  U6  Ind.  878« 

The  employ^  cannot  be  assumed  to  have  aocepted 
in  advance  a  peril  which  he  could  not  estimate,  and 
the  extent  of  which  be  could  not  have  known. 
Rummell  v.  DUworth,  1  Cent.  Rep.  0(B,  111  Pa.  343. 

The  employ^  had  a  right  to  suppose  that  his  em- 
ployer would  exercise  care  to  avoid  injuring  him 
by  sending  cars  along  the  track  at  an  awful  rate  of 
speed.  See  Qufrk  v.  Holt,  99  Mass.  Idi;  Ominger  v. 
New  York  Cent.  &  H.  R.  R.  Co.  4  Hun.  169;  Mark  v. 
St.  Paul.  M.  &  M.  R.  Co.  32  Minn.  208;  Cuicinnatl,  I. 
St.  L.  &  a  B.  Go.  V.  Long,  11  West.  Bep.a28,  U2  Ind. 
100. 
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him  and  the  emploT^s  proper  tools,  machioery, 
cars,  hand-car,  and  his  co-employfiB  were  known 
to  be  proper  men  when  employed,  the  Com- 
pai^  nae  peifonned  the  foil  meaBore  of  Its 
mt^,  and  u  not  liable. 

MmpeH  T.  Boiton  d>  W  H.  Oirrp.  4  Met  49; 
ffudum  V.  Ocean  BteamtMp  Go.  110  N.  T.  625; 
HatM  V.  Oeniral  Vt.  R.  Go.  65  Vt.  90;  Outaey 
T.  Goger.  8  L.  R.  A.  559, 112  N.  Y.  614;  Beach, 
CoDtrib.  Neg.  830,  g  102:  'Warner  v.  Erie  R.  Go. 
89  N.  Y.  466;  Ciark  v.  Boston  ds  A.  R.  Co.  128 
Uasa.  1, 1  Am.  &  Eng.  R  R.  Caa.  184;  Ptnn^ 
mnia  B.  Ob.  t.  TTixMer,  60  Md.  895,  IS  Am.  & 
Eng.  R  R  Caa.  187;  H<trd  t.  Yermont  S  G.  R. 
Co.  82  Vt.  478;  MeOrath  v.  New  York  A  N.  E. 
R.  Go.  1  New  Eng.  Rep.  124, 15  R.  I.  95,  5  Am. 
AEpg.  Corp.  Cas.  5;  Wright  v.  N.  T.  Cent.  R. 
Go.  Si  N.  T.  662;  Pierce,  Railroads,  880;  8 
Wood,  Railway  Law,  1452. 1454, 1466  and  note, 
1461,  1467.  1468.  1482;  JHoyes  v.  Smith,  28  Vt. 
62;  Bishop,  New  Cont  Law,  675;  Railway 
Accident  Law,  848,  860.  864;  Brick  v.  RoeA- 
tMter,  N,  T.  iSs  P.  R.  Co.  9%  N.  Y.  211;  1 
Shearm.  &  Redf.  Neg.  §  186;  Rev.  LawB. 
3436,  8439,  8867;  3  Wood,  Railway  Law, 
1174. 

If  be  was  a  co-employS  he  cannot  recover. 

Bisbop.  New  Oont  Law,  §  665.  666;  8  Wood, 
Roflway  Law,  149, 1468.  ^m.,  1495, 1499, 1501; 
StHngham  v.  Hilton.  Ill  N.  Y.  188;  McCoaker 
V.  Zona  JOand  R.  Go.  84  N.  Y.  77;  Cooley, 
Torts,  264, 541;  1  Shearm.  &  Redf.  Neg.  %%  185, 
224,  285.  289.  241;  Hard  v.  Vermont  d  G.  R. 
Go.  82  Vt.  478;  Sotdeny.  FiteJdmrg  R.  Co.  129 
Mass.  268.  2  Am.  &  Eng.  R  R.  Cas.  94  and 
noU;  Railway  Accident  Law,  856.  866,  867; 
BandaU  v.  Baltimore  A  0.  R.  Go.  109  U.  S.  478 
<27  L.  ed.  1003);  Woleott  v.  StudOtdker.  84  Fed. 
Rep.  8  and  tiote;  Byrne*  v.  New  York,  L.  B.  <fe 
W.  R.  Co.  118  N.  Y.  251;  BwMey  v.  Qutta 
Percha  <£  B.  Mfg.  Co.  Id.  540;  GviUen.  v.  Dda- 
mare  &H.  Canal  Co.  Id.  667;  Beach,  Contrib. 
§§  108,  109:  Wharton.  Neg.  gg  199,  214, 


Wheeler.  J.,  deUvered  ttie  fcdlowing  optn- 
ioa: 

Clary,  the  plaintiff's  intestate,  was  about 
thirty-seven  years  old,  had  three  brothers  and 
two  sisters,  do  wife,  children  or  ^rents.  and 
had  socomulated  no  property.  He  was  em- 
j^yvA  as  a  trackman  by  a  section  bofls  of  the 
defeodanf  B  rxiad;  and,  with  four  others,  imder 
directl<m  of  the  boss,  was  running  a  hand-car 
over  a  part  of  their  section  towards  a  train 
coining  from  the  other  way.  to  which  the  boss 
had  sent  their  signal  flag  by  one  of  the  track- 
men, to  warn  those  in  charge  of  the  train  of  the 
apimwch  of  the  hand-car.  Neither  the  enj^o- 
eer  nor  anyone  in  charge  of  or  on  the  tnUn 
was  keeping  any  lookout  ahead  as  it  approached 
the  hand-car,  and  no  one  on  the  train  saw  it  till 
within  two  or  three  rods  of  It.  The  trackmen 
flnpposed  the  train  would  slow  up  as  It  ap- 
proached them,  in  obedience  to  the  warning, 
and  came  so  near  it  before  stopping  to  take  the 
band-car  from  the  track  that  tbe  boss  saw  it 
vould  be  strnck  by  the  train  before  tbey  could 
get  it  off,  and  told  ttie  men  to  run  it  the  other 
way.  They  tried  to  do  so,  but  could  not 
move  it  fast  enough  to  get  away  from  the 
train,  and  he  directed  them  to  abandon  it. 
lo  jumping  from  it,  Oaiy  was  tiurown  un- 
<LR.A. 


der  it,  the  engine  struck  it,  and  he  was  In 
stantly  killed. 

Tin  rtatutes  of  the  State  jnovide  that  when  the 
death  of  a  person  is  caused  by  such  wrongful 
act,  neg^t  or  default  as  woidd,  if  deatb  bad 
not  ensued,  have  entitled  the  party  injured 
to  maintain  an  action  therefor,  tbe  person  or 
corporation  that  would  have  been  liable  if  deat^ 
had  not  ensued  shall  be  liable  to  an  action  in 
the  name  of  the  personal  representative  for  the 
benefit  of  tbe  wife  and  next  of  kin,  and  that 
ancb  damages  may  be  given  as  are  just,  wttb 
reference  to  the  pecuniazy  injury  resmting 
from  Bucb  death  to  them.  Rev.  Laws  Vt. 
§g  2188.  2189. 

This  action  is  bron^t  upon  this  Statute,  for 
the  benefit  of  the  brothers  and  sisters,  as  next 
of  kin,  and  has  been  tried  by  tbe  court  upon 
waiver  in  writing  of  a  trial  jury. 

The  defendant  claims  that  Clary  was  negli- 
gent in  remaining  so  long  upon  the  car,  ana  in 
Jumping  from  it,  and  tbereliy  fxmtributed  to 
the  mjury;  that  tbe  collision  was  caused  by  tbe 
negligence  of  tbe  flagman,  a  fellow  servant 
with  Clary,  In  giving  wrone  inrormatlon  totbe 
trainmen  about  where  tbe  nsnd-car  would  be 
met;  and  that,  if  it  was  caused  by  negligence 
of  the  trainmen,  all  were  so  fellow  workmoi 
with  Clary  that  the  def^dant  is  not  UaUe  to 
his  representative  for  it. 

Clary  could  see  the  train  coming,  and  conld 
have  got  out  of  its  way;  but  with  the  others 
he  relied  upon  due  respect  of  tbe  trainmen  to 
the  flag,  and  to  the  directions  of  the  boss,  for 
safe^;  and,  in  view  of  what  he  had  a  right  to 
relv  upon  in  those  respects,  he  does  not  appear 
to  have  been  negligent  of  duty  to  himself  or 
others  in  staying  at  his  place  on  the  car  as  be 
did.  He  was  moving  backwards  with  the  car, 
working  it,  with  the  others,  to  his  utmost 
strength,  when  directed  to  abandon  it;  and 
appears  to  have  been  thrown  before  it  by  a 
misstep,  caused  by  haste  in  turning  and  jump- 
ing, made  neceasaiy  the  nearness  of  the 
train,  and  ledges  of  rock  which  prevented 

iomping  off  from  the  side  of  the  car  on  which 
le  was.  Natural  instinct  would  impel  him  to 
do  what  he  could  to  save  himself,  and  noth- 
ing shovrs  that  he  did  not  obey  it. 

The  testimony  is  conflicting  as  to  what  tbe 
men  who  carried  tibe  flag  told  those  in  cha^ 
of  the  train  about  where  the  trsckmen  and 
hand-car  would  be.  Whatever  that  was,  the 
flag  of  the  section-men  Itself  was  a  warning 
that  they  were  on  the  track  somewhere  near, 
and  were  to  be  approached  with  caution;  and 
it  would  be  in  force  from  the  time  when  the 
flag  was  observed  until  tbey  should  be  passed. 
To  run  tbe  train  towards  them,  after  that  warn- 
ing, without  keeping  any  lookout  ahead  for 
them,  was  a  neglect  of  duty  required  for  their 
safet^  as  well  as  for  that  of  the  train.  This 
negugence  appears  to  havecaused  the  collision, 
and  tne  injury  to  Clary,  without  any  contrib- 
uting neglect  of  duty  on  his  part.  If  the  flag- 
man contributed  to  the  happening  of  the  col- 
lision by  giving  wrong  information,  it  would 
not  have  bappened  but  for  (he  negligence  of 
those  in  charge  of  the  train;  and  whoever  is 
chargeable  for,tbat  is  liable  for  its  consequences 
to  Clary.  lUinoia  Gent.  B,  Co.  v.  Barron,  72 
U.  S.  5  Wall.  90  [18  L.  ed.  5911. 
The  question  of  law  whether  the  defendant  Is 
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liable  to  its  tracbnien  for  io juries  dooe  to  tbem 
b7  oegligence  of  thrae  iu  charge  of  its  trains 
Ib  presented  by  these  facts.  If  this  question 
was  to  be  determined  by  the  decisions  of  the 
court  of  last  resort  of  the  State,  that  in  Datis  v. 
Central  Vermont  R.  Co.  appears  1o  be  the  latest 
and  moat  apt.  56  Vt.  B4.  It  appears  to  hold, 
In  effect,  that  a  railroad  company  in  the  State 
ia  liable  to  its  trainmen  for  the  negligence  of 
tlioae  it  has  placed  Id  chai^ge  of  its  tr^s.  It 
OTerrules,  in  view  of  interreaing  decisions  of 
other  courts.  Hard  v.  Vermont  A  C.  R.  Co.  88 
Vt.  47S,  which  classed  all  persons  employed  in 
maintaining  the  track  and  macbineir  of  rail- 
roads and  operating  their  trains  as  fellow  serv- 
ants, for  injuries  to  whom  by  negligence  of 
each  other  the  companies  were  not  liable.  If 
the  company  is  responsible  to  trainmen  for  the 
negligence  of  those  in  charm  of  the  track,  that 
it  should  be  held  responsible  to  trackmen  for 
the  negligence  of  those  in  charge  of  its  trains 
would  seem  to  directly  follow.  But  the  courts 
of  the  United  States  are  not  bound  by  the  de- 
cisions of  the  courts  of  the  States  upon  ques- 
tiODs  of  general  law  like  this,  although  they  are 
entitled  to  and  receive  the  highest  respect. 
Boyce  v.  Tabb,  85  U.  8.  18  Wall.  646  [21  L.  ed. 
757];  Chicago  v.  Robbina,  67  U.  S.  3  Black,  418 
[17  L.  ed.  288]. 

This  court  is,  however,  in  duty  bound  to  fol- 
low the  decisions  of  the  Supreme  Court  of  the 
United  States  upon  all  such  questions.  That 
court  has  held  that  a  railroad  company  isliable 
to  its  trainmen  of  one  train  for  the  negligence 
<^  tiKMe  whom  it  has  placed  in  charge  of  an- 
other train,  and  of  the  same  train.  Chicago, 
M.  <fe  St.  P.  R.  Co.  V.  ROM,  m  U.  S.  877  [28 
L.  ed.  787]. 

This  decision  appears  to  have  been  made  by  a 
bare  majority  of  the  court,  but  it  stands  unre- 
versed and  unshaken,  and  is  equally  binding 
here  with  those  that  are  nnanlmoua.  TTa<^- 
men  are  no  more  co-laborers  with  trainmen 
than  the  trainmen  of  one  train  are  with  those 
of  another  train  on  the  same  road,  and  not  so 
much  so  83  trainmen  of  the  same  train  are. 
Those  in  charge  of  this  train  were  placed  there, 
and  clothed  with  that  authority,  by  the  defend- 
ant. They  acted  for  the  defendant  in  the  exer- 
cise of  the  control  given  them  over  the  move- 
mentB  of  the  tnin;  and  their  negligence  in  that 
b^alf  appears,  according  to  this  decision  of 
the  Supreme  Court  of  the  United  States,  to  be 
the  negligence  of  the  defendant.  The  princi- 
ples of  this  decision  lead  to  the  same  coDclusion 
as  those  of  the  latest  decision  on  this  subject  of 
the  highest  court  of  the  Stale,  as  cited. 

In  RandaU  v.  Baltimore  A  0.  R.  Go.  100  U. 
8.  478  l37L.ed.  1008],  abrakeman  of  one  train 
spears  to  have  been  held  to  be  so  the  fellow 
savant  of  Ae  engineer  of  another  train  of  tbe 
same  company  as  not  to  be  entitled  to  recover 
of  the  company  for  injuries  occasioned  by  his 
negligence.  That  engineer  does  not  appear  to 
have  been  clothed  with  any  of  tbe  authority  of 
the  company  about  the  moving  of  the  engine 
or  train;  and  in  that  respect  It  differs  from  the 
later  case.  In  the  case  under  consideration  tbe 
flag  was  brought  to  the  notice  of  the  conduc- 
tor, who  had  control  of  tbe  train,  as  to  where  it 
should  undertake  to  pass  the  hand-car.  In  this 
respect  it  is  like  the  later  case,  rather  than  the 
former.   Upon  all  of  these  cases  Clary  would 


appear  to  have  been  entitled  to  recover  dam- 
ages of  the  defradant  if  he  had  not  been  killed, 
and  by  force  of  tbe  Statute  theplalnttff  appeals 
to  be  entitled  to  recover  now.  As  the  puiuitiff^ 
is  entitled  to  recover,  he  la  entitled  to  nominal 
damages  at  least,  and  to  such  further  sum  as  1b 
proved  within  tbe  meaning  of  the  Statute. 

No  case  has  been  cited  or  observed  from  tbe 
courts  of  the  State  in  which  the  right  of  recov- 
ery, or  measure  of  damages,  in  Mstiona  upon 
this  Statute  for  the  benefit  of  collateral  kindred, 
has  been  considered. 

In  lUinoit  Cent.  R.  Co.  v.  Barron,  72  U.  8.  5 
Wall.  96  [18  L.  ed.  S91],  the  action  was  upon 
a  statute  of  Illinois,  almost  like  this  in  words, 
and  precisely  in  meaning,  as  to  giving  a  right 
of  recovery  to  the  wife  and  next  of  kin,  and 
authorizing  such  damages  as  are  Just  with  ref- 
erence to  me  pecuniary  injury  reanlting  from 
such  death  to  them,  and  was  for  tbe  benefit  of 
brothers  and  sisters.  The  defendant  there,  as 
here,  asked  tbe  circuit  court  to  hold  that  no  re- 
covery could  be  had  for  the  benefit  of  any  but 
those  who  had  a  legal  right  to  support  from 
the  deceased.  The  court  ruled  that  tbe  action 
was  given  for  tbe  benefit  of  those  named  in 
the  Statute,  whether  they  had  such  right  to 
support  or  not;  and  instructed  the  jury  that 
they  could  not  take  into  consideration  tbe 
wounded  feelings  of  the  surviving  relatives, 
but  might  the  amount  of  property  of  the  de- 
ceased, the  character  of  his  business,  and  the 
prospective  increase  in  wealth  likely  to  accrue 
to  a  man  of  his  fu^,  with  the  business  and 
means  which  he  had. 

These  rulings  were  approved,  and  Mr.  Jta- 
tiee  Kelson,  In  the  opinion  of  the  supreme 
court,  said:  "If  the  deceased  had  lived  they 
may  not  have  been  benefited,  and,  if  not,  then 
no  pecuniaiT  injury  could  have  resulted  to 
them  from  his  death.  If  the  person  injured 
had  survived  and  recovered,  be  would  nave 
added  so  mncb  to  his  personal  estate,  which 
the  law  on  his  death,  if  intestate,  would  have 
passed  to  his  wife  and  ne'^^i  of  kin.  In  case  of 
his  death  by  the  injury,  the  equivalent  is  piv- 
en  by  a  suit  in  the  name  of  his  representative."' 

Tfiis  shows  that  the  pecuniary  injury  result- 
ing from  the  death  is  the  loss  of  what  the  de- 
ceased would  probably  have  accumulated  af- 
terwards if  be  had  lived.  In  this  case  the 
deceased  had  acctuiulated  nothing  for  anyone 
up  to  the  time  of  his  death  in  middle  life.  He 
was  no  more  likely  to  accumulate  property 
from  theo  forward  than  before.  The  depriva- 
tion of  his  society,  affection  or  rouosel  is  not  to 
be  considered.  The  actual  probable  pecuniary 
loss  is  all  that  the  statute  covers  and  can  be  al- 
lowed for.  Upon  the  evidence,  considering  all 
the  probabilities  of  his  future,  no  just  ground 
for  finding  that  he  would  ever  have  accumn- 
lated  any  property  for  bis  brothers  and  sisters 
is  apparent. 

Question  is  made  as  to  the  sufficiency  of  the 
allegations  of  the  declaration  for  supporting  a 
recovery  for  the  benefit  of  the  brothers  and 
sisters.  If  the  action  was  given  directly  to 
those  suffering  the  injury,  tbe  declaration 
would  need  to  set  forth  the  facts  constituting 
the  right  of  recovery  of  those  who  should  bring 
suit.  But  the  action  is  given  to  the  personal 
representative;  and  the  right  is  the  same  for 
whosever  benefit  the  suit  n^y  be  brought. 
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The  recovery  is  to  go  to  the  widow  aod  nest 
of  kin,  as  the  personal  estate  would,  exclusive 
of  crealton  am  lesalees.  lUimit  Cent.  R.  Co. 
T.  Barron,  78  U.  8.  R  Wall  96  [18  L.  ed. 

The  qnestioiiB  as  to  who  are  beneflciaries  are 
left  until  distribution.    A  declaration  which 
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sets  forth  adequately  the  right  of  the  personal 
representative  to  recover  would  seem  to  be 
sufficient  without  alleKinj^  spedficalty  the 
rights  of  the  respective  dbtnbutees. 

Let  judgment  be  entered  for  the  pkUnUfffor 
$1  tUmaga. 


LOUISIANA  SUPREBIE  COURT. 


STATE  OP  LOUISIANA 
e. 

Jud  BURT  «e  al.,  AppU. 
La.  Add  ) 

'1.  Newly  discovered  testimonx*  for  the 

purpose  of  Impeoofaior  a  wJtaeaa  who  had  testified 
on  the  trial.  Is  Insufficient  to  Justify  the  aUowanoe 
of  a  new  trial. 

8.  Much  more  importaace  Is  due  to  the 
testlmoiqr  of  e>  witneae  srlven  on  the  trial  in 
open  court  than  to  any  statements  which  be  may 
have  made  on  some  other  oooatlon,  either  before 
or  after  the  trial. 

8.  The  wjne  principles  of  law  are  ap- 
plicable to  the  contradictory  statemrats  of 
persoDB  in  extremis,  as  to  those  of  a  wltnees  ua- 
der  ezaminatloD  undw  oath. 

(October,  1880.) 

APPEAL  by  defendants  from  a  jodgment  of 
the  District  Court  for  the  Parish  of  Clai- 
borne denying  their  motion  for  a  new  trial  in 
an  action  in  which  they  had  been  convicted  of 
the  crime  of  manslaughter.  Affirmed. 
The  case  sufficiently  appears  in  the  opinion. 
Jfetart.  John  R.  Phipps  and  C.  W. 
SealOffor  appellants: 

The  witnesses  whose  evidence  we  are  seeking 
to  use,  and  whose  affidavits  are  attached  to  the 
bill  of  exceptions,  swear  that  Jim  Henderson 
told  them  the  next  morning  after  he  was  shot 
that  he  did  not  know  who  shot  him.  Now, 
this  evidence  goes  to  impeach  the  truth  of  the 
witness  Henderson,  also  to  contradict  him. 

^r.  Wharton  in  his  Criminal  Evidence,  8th 
ed.  g  898,  says:   "The  character  of  the  de- 
ceased for  truth  may  be  impeached." 
Id.  §  302. 

Mesmrt.  E.  H.  McClendon  and  J.  Henry 
Shepherd,  DUt.  Attyg.,  for  the  State; 

In  a  criminal  case  a  new  trial  will  not  be 
granted  on  newly  discovered  evidence  when  it 
appears  that  the  object  and  effect  of  the  new 
evrdeoce  is  to  impeach  the  credit  of  a  witness 
who  testified  for  the  State. 

State  V.  WHiiami,  88  La.  Ann.  861;  State  v. 
Fdhey,  85  La.  Ann.  9;  ^ate  v.  Young,  S4  La. 
Ann.  346;  Knobloch,  885,  886. 

In  matters  of  new  trial,  the  ruling  of  the  trial 
judge  will  not  be  disturbed  unless  glaringly  er- 
roneous. 

State  V.  Witliame,  88  La.  Ann.  881;  State  v. 
Johnton,  80  La.  Ann.  806. 

Before  a  witness  can  he  discredited  on  the 
groimd  of  having  made  a  contradictory  state- 
ment, he  must  first  be  put  on  his  guard  (1 
Greenl  Ev.  g  462);  and  if  he  he  dead  this  can- 
not be  done. 

State  V.  Johmon,  86  La.  Ann.  871. 

*Head  notes  by  Wasexhb,  J. 
6L.B.  A. 


Watkine*  J.,  delivered  the  opinion  of  the 

court: 

The  defendants  seek  relief  from  a  conviction 
of  manslaughter  and  a  sentence  to  imprison- 
ment at  bard  labor.  Their  appeal  depends  up- 
on their  complaint  of  the  refusal  of  the  trial 
judge  to  grant  them  a  new  trial,  on  the  ground 
of  newly  discovered  evidence  since  the  trial, 
the  purport  and  effect  of  which  was  to  impeach 
the  dying  declarations  of  the  deceased  by  con- 
tradicting them  in  an  important  particular,  and 
upon  which  dying  declarations  their  conviction 
solely  depended.  The  names  of  the  witnesses 
relied  upon  are  given,  and  their  affidavits  are 
appended  to  the  motion.  They  show  that  the 
deceased  made  a  statement  to  them  on  the  next 
day  after  he  was  shot  (and  of  the  wounds  in- 
flicted he  died  sereral  days  subsequently),  and 
in  the  course  of  which  he  said  "that  he  did  not 
know  who  shot  him;  that  he  did  not  see  the 
parties  who  shot  him,  nor  could  he  know  them 
by  their  voices;  and  .  .  .  the  reason  he  did  not 
make  an  i^davit  against  anyone  for  shooting 
him  was  that  he  dicTnot  know  who  shot  tdm. 

In  the  Judge's  reasons  for  refusing  the  new 
trial  he  does  not  state  that  there  was  other  tes- 
timony than  the  dying  declarations  of  the  de- 
ceased; and  hence  the  averment  of  the  defend- 
ants'motion  mustbeaccepted  as  true.  'Thestate- 
ment  in  the  motion  is  of  a  most  material  fact, 
and  the  trial  judge  didnotcertif^  that,  if  anew 
trial  were  granted,  its  introduclion  in  evidence 
would  not  exercise  an  important  bearing  on  the 
verdict  of  the  jury;  but  he  bases  his  ruling  on 
the  following  grounds,  viz  :  (1)  that  the  law 
and  evidence  Juslify  the  verdict;  (2)  that  de- 
fendants did  not  exercise  due  diligence  in  pro- 
curing the  evidence  which  was  newlv  discov- 
ered; (8)  that  the  new  evidence  could  only  be 
introduced  for  the  purpose  of  impeaching  the 
dying  declarations  of  the  deceased,  and,  under 
the  jurisprudence  of  this  court,  a  new  trial  will 
not  be  granted  for  the  purpose  of  admitting 
new  evidence,  the  effect  of  which  is  "to  im- 
peach the  credit  of  a  witness  for  the  State,  who 
has  testided  on  the  trial;  and  impeaching  dy- 
ing declarations  must  come  under  the  same 
rule;"  (.4)  thai  in  his  opinion  the  newly  discov- 
ered testimonycouldnotbe  admitted  under  any 
rule  of  law. 

We  need  not  consider  the  first  ground  as- 
signed, because  the  queslioa  is  not  what  was 
proved  oo  the  former  trial,  but  what  is  the 
value  of  the  proffered  newly  discovered  tee- 
dmony.  The  second  cannot  avail,  because  the 
motion  avers  that  due  dilleence  was  used,  and 
their  counsel  swear,  positively  and  circumstan- 
tially, that  they  exercised  all  possible  diligence 
in  searching  out  and  obtaining  evidence,  and 
that  the  accused  were  continuously  incarcerated 
in  Jail,  after  their  indictment,  on  the^charge  id 
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murder,  llita  Is  a  saffldeot  showtng  on  that 
score.  The  third  jiround  assigned  preBonts  the 
aeriouB  difficulty  for  our  consideration.  Ud- 
der  varying  circumstances  tbia  court  and  its 
predecessors  have  uniformly  held  that  newly  dis- 
<»vered  testimony,  for  the  purposeof  impeach- 
ing a  witness  who  has  testified  on  the  triu,  was 
insufficient  to  justify  the  allowance  of  a  new 
trial.  Statev.  JohMon,  80  La.  Ann.  806; 
T.  Tming,  84  La.  Ann.  846;  State  r.  Fahey,  86 
La.  Ann.  18;  State  v.  Ditkin,  89  La.  Ann.  48; 
State  V.  WiUiatM,  88  La.  Ann.  362;  State  T. 
Qauihreaux,  88  La.  Ann.  610. 

These  decisions  are  In  perfect  accord  with  tbe 
•common-law  authorities.  Wbarton,Cnm.  Law, 
%  8864:  Waterman,  Crim.  Dig.  468,  469;  1 
Archb.  Crim.  Pr.  649,  66& 

But  tbe  contenllon  of  the  defendants' counsel 
is  to  tbe  effect — conceding  the  correctness  of 
the  rule  announced  in  the  authorities  we  have 
<:ited — that  newly  discovered  evidence,  tending 
to  impeach  dying  declarations  of  a  deceased 
person,  come  under  the  operation  of  a  different 
role,  and  hence  those  authorities  do  not  apply 
to  the  question  raised  here.  Their  insistence  is 
tbat  while  dying  dedarattona  are,  und^  cer- 
tldn  drcamstancesand  restrictions,  recdved  aa 
■evidence,  the  deceased  does  not  become  <w  nom- 
ine a  wiln«8S,  in  the  ordinary  acceptation  of 
that  term.  The  statement  of  a  deceased  person 
made  in  artieulomortu  is  not  receivable  in  evi- 
dence as  that  of  a  witness ;  but,  as  we  said  in 
Slate  V.  Keenan,96ha^  Ann.  662.  "dying  dec- 
larations are  those  made  under  a  consciousness 
■of  impending  death.  ...  To  this  sense  of  ap- 
proacning  death  tbe  law  attaches  the  solemnity 
«f  an  oath,  and  impresses  upon  a  statement 
made  under  it  the  character  of  evidence." 

In  State  t.  Trivas,  83  La.  Ann.  1088,  we 
again  said  that  statements  made  "underasense 
-of  impending  dissolution,  .  .  .  concemiag  tbe 
ret  ge^,  .  .  .  are  to  be  accredited  under  tbe 
law  as  would  his  sworn  testimony  in  ordinary 
-cases." 

Thus  It  Is  that  the  law  gives  sanction  to  tbe 
declarations  of  a  deceased  person,  made  while 
be  is»n  extremie,  aa  equivalent  to  evidence;  but 
it  does  not  make  him  a  witness.  He  does  not 
testify  before  the  conrtand  Jury.  Tfaedefend- 
ant  has  no  opportunity  afforded  him  of  croas- 
•ezamination.  Ordinarily  these  declarations  are 
made  out  of  the  oresence  ol  tbe  accused,  or  of 
any  public  officer,  and  are  simply  detailed,  in 
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the  presence  of  the  Jury,  by  other  persons  who 
were  present. 

It  would  perhaps  seem  reasonable  that  tbe 
rule  announced  in  the  preceding  opinions 
should  not  apply  to  dying  declarations  of  a  de- 
ceased person;  out  It  appears  to  have  been  set- 
tled otherwise,  for  Wharton  says:  "Nothing 
can  be  evidence  In  a  declaration  in  artiealo 
mortia  that  would  not  be  so  if  the  paity  were 
Bwom."  Wharton,  Crim.  £v.  8th  ed.  g  884. 
He  says  further  tliat  "tbe  same  principles 
law  are  applicable  to  the  contratHctory  state- 
ments of  persons  in  extremit  as  are  to  those  of  a 
witness  under  examination  on  oath."  Id.  g  208. 

Tbe  same  learned  author  says,  in  tbe  same 
section,  that  "in  Ohio,  however,  it  has  been 
ruled,  though  with  doubtful  propriety,  (hat 
where  dying  declarations  are  {Hroved  In  a  case, 
a  statement  of  the  deceased  made  at  another 
time,  which  Is  neither  a  dying  declaration  nor 
a  part  of  the  rea  ge^,  ia  not  admissible  to  im- 
peach such  declarationa''  Wroe  t.  8UUe,  90 
Ohio  St.  460. 

In  furtherance  of  tbe  same  idea  of  this  au- 
thor he  says:  "It  has  been  held  that  evidence 
is  admissible,  on  part  of  the  defense,  to  im- 
peach tbe  character  of  tbe  deceased  for  truth, 
he  standing  on  the  same  foodng  as  a  witness 
called  into  court  and  then  examined.''  Id. 
§802. 

Bishop  simply  announces  the  principle  terse- 
ly that  "tbe  bad  character  of  the  dedarant  tor 
veradty  may  be  shown  to  Impeach  his  dying 
declarations,  the  same  as  of  a  witness.  8o,  state- 
ments by  the  declarant,  contradictory  of  his  dy- 
ing declarations,  and  contradictions  in  the  lat- 
ter, may  be  shown  to  detract  from  their  weight 
with  thejury."  1  Bishop,  Crim.  Proc.  §  1209. 
Again  he  says:  "Like  other  eTidence,tbey  are 
open  to  observation,  but  the  jury  alone  are 
to  decide  on  their  effect,  giving  tliem  such 
weight  aa  may  seem  to  Uiem,  under  all  tbe  dr- 
cnmstances,  to  be  Just"  Id.  g  1816. 

There  appears  to  be  no  material  difference 
between  the  views  entertained  these  dtatin- 
gulshed  writers  on  tbe  subject,  and  we  must 
conform  our  jurisprudence  to  tbe  principles 
they  have  announced.  In  this  view  of  tbe 
question  propounded  by  the  defendants*  appeal, 
we  think  the  mling  of  the  Judge  below  was 
correct,  and  that  he  properly  dedfned  to  grant 
a  new  trial  to  the  defendants. 

Jtidgnunt  a^lrmed. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Andrew  WREN 
e. 

George  A.  PARKER,  Appt. 
(....Conn  ) 

1.  Proof  of  the  payment  of  taxes  upon 
land  is  admMble  upon  an  losuo  as  to  a  claim  of 
ownenhlp  to  tt  by  advene  possession,  as  tending 
to  eetabUsh  such  olatm. 

8.  In  such  eajse,  where  the  asaesament 
Hat  does  not  describe  the  claimant's 
property  so  particularly  as  to  make  It  certain 
Sat  It  embraces  the  precise  atrip  In  question,  tbe 
uaeeaor  who  made  tbe  aasesemeat  from  an  actual 
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view  of  tbe  land  may  tegOfy  as  to  whether  or  not 
the  strip  waa  actually  asaeoaed  to  elalmani. 

8.  An  inatroetlon  as  to  the  effect  of  the  Inter- 
ruption of  poflsesBton  by  a  stranger,  even  Jf  erro- 
neous, ts  Immaterial  where  there  was  no  evidence 
of  any  interruption  by  a  stranger  or  anybody  etao. 

(8e^»tem1>erl8,188IU 

APPEAL  by  defendant  from  a  judgment  of 
the  Meriden  City  Court  In  favor  of  plain- 
tiff in  an  action  to  recover  damages  for  tres- 
pass upon  lands.  Affirmed. 
Tbe  case  sufflcientjy  appears  in  the  opiniw. 
Meurs.  Georga  W.  Smith  and  Gm«  4b 
Ely*  for  appellant: 
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Actual  possession  of  a  part  of  the  premises  in 
dispate  when  the  partj  in  i>oesession  claims 
possession  of  tbe  whole  does  not  draw  with  it 
possession  of  the  whole. 

Watroui  V.  SotOhvxnih,  5  Conn.  804;  Pro- 
prietort  of  JZenndee  PureJuue  v.  Springer,  4 
JfasB.  416;  Buti  t.  Bwfcm  UiU  Corporation,  6 
Pick.  158, 169;  P&ignard  v.  Smith,  8  Pick.  2r2. 

doctrine  seems  to  be  that  when  an  usurper 
enters  upon  land  he  acquires  possession  inch 
hy  iDch  of  the  part  which  he  occupies. 

Brittol  V.  CarroU  Go.  95  111.  84;  Humphries 
7.  Bvffman,  88  Ohio  St.  895;  Kennedy  v. 
Pnteitt,  24  Mo.  App.  414;  Bracken  v.  Jone»,  68 
Tez.  184;  Boynion  t.  Bododon,  69  K.  H.  247; 
BuUy.  <?ay,  68  0a.  443. 

Tbe  court  erred  in  charging  tbe  jnry  "  that 
iotemiption  by  a  stranger, — that  is,  one  hold- 
ing neither  by  title  nor  possession  at  the  time 
of  the  interruption, — is  not  sufficient  to  destroy 
or  interrupt  a  title  by  adverse  possession. " 

Burrom  v.  QaUup,  82  Conn.^)8-498;  Tkomp- 
ton  Sehoot  Dfit.  v.  Lynch,  88  Conn.  880-884; 
Connor  r.  BuUitan,  40  Conn.  36-80. 

Payment  of  taxes  is  DoteTidenoe  of  adverse 
possession. 

Raymond  v.  Morriaon,  59  Iowa,  871;  (7Aap- 
man  v.  Templeton,  58  Mo.  463;  MeDermott  v. 
Hoffman,  70  Pa.  81. 

Mestrt.  Oeorn  A.  Fay  and  WUbor  F. 
JDavis,  for  appellee: 

Payment  m  taxes  1b  admissible  to  show  a 
clsim  of  title  by  adverse  possession  although 
DOtof  itself  evidence  of  title. 

Paine  v.  Hutehine,  49  Vt.  814;  Comeliva  v. 
Giberaon,  26  N.  J.  L.  86,  37,  88;  Farrar  v. 
Fetaenden,  89  N.  H.  268;  Eieing  v.  Burnet,  86 
U.S.  llPet.  54(9L.ed.6S0);i<WpAyT.2?^2e, 
87  Minn.  113. 

The cbaive that  an  intermptionbyastranf^r 
is  not  suffiment  to  destroy  or  Interrupt  a  title 
acquired  by  adverse  possession  is  in  full  har- 
mony with  the  law. 

Clark  T.  Pottor,  83  Ohio  St.  49;  BeU  v.  Den- 
ton, 56  Ala.  444;  Qmnor  v.  SuUioan,  40  Conn. 
80. 

Tbe  diai^ges  oomplained  of,  that  actual  pos- 
session of  a  part  draws  to  it  a  possessdon  of 
the  whole,  when  clearly  defined  by  boundaries, 
and  the  occupant  claims  possession  of  the 
whole,  is  supported  by  numerous  authorities. 

Abbott,  Tr.  Ev.  685;  Allen  v.  Holton,  30 
Pick.  460;  Becker  v.  Van  Valkenbursh,  39  Barb. 
319;  Jackmn  v.  HaUtead,  5  Cow.  1^.  331; 
i*mith  V.  Isaaa,  1  Root,  161. 

One  who  enters  upon  land  intending  to  take 
possesaion  of  the  entire  tract,  do  part  of  which 
is  held  adversely  at  the  time  of  the  entry,  is 
in  p(»ses8ioD  to  Uie  extent  of  his  claim. 

Zajuneorthff  v.  Mjfer*,  4  Ohio,  18;  Clark  v. 
Ftater.  83  Ohio  St  62. 

Andrew*.  Ch,  J.,  ddlvered  tbe  opinion  of 
the  court: 

Tbe  complaint  in  this  action  alleged  certain 
acts  of  trespass  quare  claumm  /regit  upon  lands 
in  the  Town  of  Meriden  of  which  the  plaintiff 
claimed  to  t)e  the  owner  by  an  adverse  posses- 
sion for  more  than  fifteen  years,  with  a  claim 
also  for  damages  to  personal  property  on  tbe 
land.  Tbe  answer  asserted  title  in  the  defend- 
ant, and  admitted  tbe  acts  of  entry  and  ttie  xe- 
moval  of  ^  poTBonal  property.  The  case  was 
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tried  to  a  jury  in  the  City  Court  of  the  City  of 
Meriden  and  a  verdict  was  returned  for  tbe 
plaintiff.  The  defendant  has  appealed  to  this 
court. 

Upon  the  trial  the  judge  charged  tbe  Jury: 
' '  That  to  entitle  the  plaintiff  to  recover  be  must 
prove  an  actu^  exdusiTe  possession  under  a 
claim  of  right.  That  tbe  rfgbt  of  possession  is 
usually  the  only  question  involved  in  an  action 
of  trespass,  but  in  this  case,  as  tbe  defendant 
claims  title,  the  plaintiff  must  prove  actual 
exclusive  possession,  adverse  and  undera  claim 
of  right,  for  a  period  of  fifteen  years  last  past 
before  tbe  trespasses  complained  of." 

Tbe  verdict  finds  aU  these  things  to  be 
proved  and  true,  and  that  the  plaintiff  has  had 
tbe  actual  exclusive  possession  of  the  land  in 

?;ue8tion,  adverse  and  under  a  claim  of  right, 
or  a  period  of  fifteen  years  last  past  lierore 
the  acta  of  trespass  complained  of,  and  thereby 
establishes  the  plaintiff's  title  to  and  his  posses- 
sion of  tbe  land  upon  which  the  trespasses 
were  committed.  The  verdict  also  estab- 
lishes that  the  deed  under  which  tbe  defoidant 
claimed  the  title  to  tiie  land  was  void  because 
it  was  given  by  a  grantor  ousted  of  tbe  posses- 
sion, and  not  to  tbe  person  in  tbe  actual  pos- 
session of  the  land  attempted  to  be  conveyed. 
This  verdict  is  absolutely  conclusive  of  the 
case  unless  there  was  some  error  in  the  course 
of  the  trial.  Taken  In  their  order  tbe  errors 
assigned  are: 

Fust.  That  tbe  court  erred  in  overruling  tbe 
defendant's  objection  to  the  question  asked  of 
Mr.  Miles,  the  assessor.  Tbe  plaintiff  was 
seeking  to  prove  that  he  bad  been  in  tbe  pos- 
session of  the  land  claiming  it  as  his  own,  and 
among  other  evidence  for  this  purpose  be  de- 
sired to  show  that  he  had  paid  the  taxes  there- 
on. To  do  this  it  was  Decessary  to  prove  that 
It  had  been  assessed  to  him.  The  assessment 
list  did  not  describe  the  property  so  particu- 
larly as  to  make  it  certain  that  it  embraced  the 
precise  strip  here  in  question;  and  be  called  the 
assessor  of  the  town  who  tiad  made  tbe  assess- 
ment from  an  actual  view  of  the  land  and 
aslud  bim  the  question  whldi  was  objected  to. 
We  think  tiie  question  was  admissible.  It  is 
entirely  analogous  to  (he  parol  testimony 
which  a  deed  is  applied  to  its  subject  matter,  or 
by  which  the  iMunds  named  in  a  deed  are  ascer- 
tained. The  objection, however,  goes  a  little  fiu"- 
thertban  this — that  tbe  paymentof  taxes  on  land 
is  not  evidence  at  all  of  an  adverse  possession. 
Adverse  possession  consists  not  simply  of  pos- 
session, but  of  a  possession  by  the  occupier 
claiming  tbe  land  as  his  own  and  denying  tbe 
right  of  everybody  else.  As  tending  to  prove 
tbe  claim  of  ownership  tbe  payment  of  taxes 
seems  clearly  admissible.  The  payment  of 
taxes  is  "powerful  evidence"  of  a  claim  of 
right.  Eicing  v.  Burnet,  86  U.  S.  11  Pet.  41, 
54  <9  L.  ed.  A34,  680);  mirrar  v.  Fesaenden. 
89  IT.  H.  368;  Paine-v.  mite/iint,4»Yt.  814. 

The  second  asrigoment  was  abandoned  by 
the  defendant.  The  third,  fourth,  fifth  and 
sixth  were  all  contingent  upon  a  finding  by  tbe 
jury  that  the  defendant  was  the  owner  of  the 
land.  As  the  verdict  has  found  tbe  other  way 
these  assignments  require  no  further  notice. 

The  seventh  is:  "That  the  court  erred  In 
chafing  tbe  lory  that  interruption  \jiy  a  stran- 
ger,—that  is,  Dy  one  holding  neither  title  nor 


6 


Digitized  by 


Google 


ai  CoNnBonouT  Bufbbiie 

poueadoD  atitbe  time  of  theinterruplioo,— is 
not  sufficient  to  destroy  or  Interrupt  title  by 
adverse  poesessloD."  Admitting  that  this  & 
erroneous  as  a  proposition  of  law  (and  perhaps 
it  is),  still  the  jury  could  not  have  been  misled, 
for  the  reason  that  there  was  no  evidence  tend- 
ing to  show,  nor  was  there  any  claim,  that  the 
plaintiff's  possession  had  been  interrupted  by  a 
stranger  or  anybody  else. 

The  same  may  be  said  in  regard  to  the  eighth 
assignment.  I'nere  was  no  evidence  that  the 
plaintiff  had  not  been  in  the  possession  of  every 
part  of  the  premises  In  controversy  for  the 
whole  fifteen  years. 

l%er$  it  w  error  in  ths  Jw^pMHt  complained 

of. 

Ju  this  oi^nlon  the  other  Judges  oracarred. 


Rtebard  FI8HELL,  Appt., 

V. 

WflliUD  MORBIB. 


(SI  Oonn.  aa.) 

1.  A  Uem  la  the  vigrbt  ^Hiieh  »  csMdltor 
bajl  of  detaining  In  bts  poseesslon  tbe  goods  of 
blB  debtor  until  the  debt  Is  paid. 

8.  A  lien  At  eommon  law  can  exist  only 

when  tbe  creditor  has  the  actual  powesalon  of  the 
goods  over  which  the  Ueo  Is  claimed,  and  the  debt 
waa  InoorrA  In  reapeot  to  these  very  goods. 

8.  Farting  with  pouewlon  operates  as  a 
waiver  or  forfeiture  of  a  oommon-lavllat. 

4*  A  lien  tar  the  price  of  keeping  ant- 
nuUa  under  G«n.  Stat..  1 3017,  although  created 
by  statute,  is  the  same  In  kind  as  a  common-law 
lien,  and  can  exist  only  In  favor  of  a  person  in 
possession  of  the  animals. 

K.  Tbe  Hen  of  a  llTery-stable  keeper  on 
a  horse,  for  keeping  It  underaspeolal  contract  by 
which  the  owner  had  the  right  to  nee  It,  If  any 
Ilea  exists  under  Gen.  Stat.,  S  S0f7,  la  devested 
wben  tbe  owner  rightfully  takes  the  horse  from 
title  stable  and  sells  It  while  away  to  an  innooent 
purchaser  lor  value. 

(September  13, 188B.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
New  Haven  Clly  Court  in  his  favor,  but  for 
less  than  he  claimed,  in  an  action  of  replevin  to 
recover  possession  of  a  horse  and  other  articles 
of  personal  property.   It^ierwed  in  part. 


Norm.— Lien  on  animaJtfor  eoBt  of  tAelr  tteeptng. 

A  Iten  is  defined  as  a  right  to  obtain  satisfaction 
of  a  debt  out  of  property  belonging  to  the  debtor. 
Prick  V.  HlUlard,  «>  N.  C.  117. 

Foesefision  of  the  chattel  on  irtiloh  a  lien  is 
■  claimed  for  work  done,  at  common  law,  is  abso- 
lutely nccesrary  for  the  existence  of  the  ll«i;  and 
by  the  surrender  of  the  poHBesBtoQ  tbe  Uen  is  lost. 
HcDougaU  V.  Crapon,  96  N.  C  290. 

But  consent  of  tbe  owner  is  not  infOrrcd  from  the 
fbct  that  the  mortftagee  leaves  property  with  tbe 
mortgagor,  where  the  property  Is  sucb  as  Is  usually 
cared  for  by  tbe  owner.  Bowes  v.  Newomnb,  ft 
New  Eng.  Kep.  668, 14S  Uass.  76. 
I  Hase.  Pub.  Stat.,ohap.  iBB,  |  as,  giving  a  Ben  upon 
6  L.  a  A. 


GonBT  or  Ekrobs.  Skpt., 

The  facts  are  fullr  stated  in  the  opinion. 

Mr.  Jaeob  P.  Goodhart.  for  appellant: 

A  lien  is  a  riKht  to  hold. 

3  Bouvier,  L.  Diet.  47;  1  Jones,  Liens,  8. 

The  previous  owner  of  the  horse  rightfully 
took  it  from  tbe  defendant's  custody  and  deliv- 
ered it  to  tbe  plaintiff,  and  it  was  not  obtained 
fnnn  tbe  defendant's  stable  by  fraud.  Such  a 
transaction  would  devest  a  oommon-law  lien, 
and  would  equally  devest  that  which  the  de- , 
feadant  had  previously  acquired  under  g  8047. 
Gen.  Stat. 

See  Vinal  v.  Spofford,  189  Mass.  130;  ArHns 
V.  Boardman,  14  Gray,  481;  1  Jones,  Liens,  697. 
See  also  Ooodridi  v.  Willard,  7  Gray,  188; 
JAomjMo/i  i>otfte^,  182  Mass.  108;  WaHcerY. 
StaplM,SAUen,  84;  iWnMU  v.  Weniwoitih,  186 

The  right  of  lien  has  never  been  carried 
further  than  while  the  goods  remained  In  the 
possession  of  the  parties  claiming  them. 

8v>eet  V.  P^,  1  East.  4. 

If  the  claimant  once  parts  with  tbe  possession 
after  tiie  lien  attaches  the  lien  is  gone. 

LiekbarroiB  v.  Mown,  6  East,  21,  25;  1  Jones. 
Liens,  20,  21;  Forth  v.  Simpaon,  18  Q.  B.  680. 
686;  13  Ad.  &  El.  K.  8. 680;  BtgeUno  v.  Heaion, 
4  Denio,  496;  Bailey  v.  §iMn(,  22  Vt.  474. 

The  livery-stable  keeper  who  holds  a  horse  at 
the  constant  disposal  of  the  owner  is  tbe  mere 
servant  of  tbe  latter,  and  has  nothing  more  than 
the  bare  custody  of  the  animal. 

Addison.  Coot.  *4ae,  428. 

It  is  certain  that  when  the  horse  was  sold  to 
an  innocent  purchaser  for  value  while  out  of  the 
possession  of  the  party  claiming  un<^  the  Uen 
the  lien  was  devested. 

1  Jones,  Liens,  22;  TheBoliver,  Olcott,  Adm. 
Rep.  474;  LoringM.  FU>ra,  24  Ark.  151;  Box  v. 
Gray.  40  Ga.  156;  McFarkmd  v.  WheeUr,  26 
Wend.  467, 4te;  MarteiUea  Mfg.  Co.  v.  Moryan. 
12  Neb.  66. 

Mr.  P.  W.  ChaM,  for  appellee: 

The  special  agreement  entered  into  by  tbe 
defendant  and  the  said  Patrick  F.  Bobao. 
wherein  the  defendant  was  to  receive  n  certain 
sum  per  week  for  the  keeping  of  said  Bohan's 
horse,  places  the  defendant  within  the  priv- 
ileges of  Gen.  Stat  ^  8047. 

The  plaintiff  claims  that  the  word  "  lien  "  \n 
said  statute  has  the  same  meaning  as  the  word 
at  common  law. 

A  stable-keeper  does  not  lose  his  lien  whoi  he 
permiu  a  horse  to  be  used  temporarily  1^  its 
owner. 

Caldwdt  V.  Tutt.  10  Lea,  888;  Young  v. 
Simbaa.  28  Pa.  198. 


domcstto  aninmls  for  tfaelr  keeping,  is  strictly  ooo- 
strued.  ibid. 

A  party  claimfng  a  lien  under  this  statute  for 
obargcs  for  their  keeping  must  prove  that  the  ani- 
mals were  brought  to  his  premism  with  tbeowner'a 
consent,  and  a  raortgngor  of  animals  Is  not  owner 
within  the  statute.  IMd. 

Tpx.  Rev.  Stat,  art.,  8188,  giving  a  Uen  to  livery- 
stable  keepers,  does  not  apply  when  an  animal  fs 
plaoed  In  a  li^ierT  stable  by  one  who  Is  not  the 
owner  or  bis  agent.  Stott  v.  Bcott,  88  Tex.  SOe. 

A  lien  upon  a  mare,  prescribed  for  the  bmeflt  of 
tbe  keeper  of  n  Jack,  by  Hansf.  (Ark.)  Dig.  I  UOS, 
does  not  take  precedence  of  a  prior  recorded  mort- 
gage, Bsster  v.  Ooyne,  ftl  Ark.  tag. 
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Andrews.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  brought  an  action  of  replevin 
against  the  defendant  for  a  borse,  a  wa&;on,  a 
harness,  awbipand  two  robes.  Thetrial  court 
rendered  judgment  that  he  retain  possession  of 
all  the  cbatte&  but  the  borse,  and  that  be  should 
return  the  horse  (o  the  possesBion  of  the  de- 
fendant From  that  judgment  the  plahitlff 
•  appeals. 

Tbe  defendant  is  a  livery-stable  keeper. 
One  Bohan,  of  whom  the  plaintiff  bouglit  all 
of  the  property,  on  or  about  the  17tb  day  of 
Movember,  1887,  he  then  being  the  owner, 
made  a  q>eclal  contract  with  the  d^endant  to 
keep  and  feed  the  horee  for  the  sum  of  eighteen 
dollars  a  month.  Boban  owned  the  horse  up 
to  December  1,  1888.  During  all  that  time  the 
defendant  continued  to  keep  and  feed  the  horse 
under  the  agreement,  Bohan  catling  for,  tak- 
ing, temporarily  using  and  returning  the  borse 
at  his  pleasure,  without  objection  on  the  part 
of  the  defendant  on  account  of  arrearages  usu- 
ally due  for  the  beeping  of  the  horse.  The 
plaintiff  bought  the  horse  and  the  other  prop- 
erty of  Boban  on  the  said  Ist  day  of  December, 
18^.  Previoufi  to  that  day  Boban  had  adver- 
tised the  property  for  sale  and  had  requested 
and  urged  the  plaintiff  to  buy  the  same.  The 
defendant  had  full  know  ledge  of  such  intended 
Bale  by  Bohan.  On  that  day  Bohan  was  Justly 
indebted  to  the  defendant  in  the  sum  of  $48  for 
the  keeping  and  feeding  of  the  horse.  On  the 
morning  of  that  day  Bohan  took  the  horse  and 
the  other  property  from  the  defendant's  stable, 
as  be  had  been  accustomed  to  do,  with  the 
knowledge  and  consent  of  the  defendant  (al- 
though it  did  not  appear  that  the  defendant 
had  knowledge  that  Bohan  intended  to  sell  the 
property  on  that  day),  and  while  away  from 
the  stame  again  appBed  to  the  plaintiff  to  pur- 
chase the  same,  which  the  plaintiff  did,  and 
took  all  the  chattels  into  his  possession  and  paid 
therefor  in  full.  The  plaintiff  used  the  borse 
and  wagon  in  his  own  business  for  a  short  time, 
and  then,  at  the  suggestion  of  and  in  company 
with  Boban,  drove  to  the  defendant's  stable  for 
the  purpose  of  engaging  further  keeping  for 
the  horse.  Bohan  iotrmuced  the  plaintiff  to 
the  defendant,  informed  him  that  be,  Boban, 
had  sold  the  horse  to  the  plaintiff,  and  said  he 
thought  the  plaintiff  would  like  to  board  the 
horse  there,  and  named  $20  per  month  as  the 
price  to  be  paid  therefor.  The  defendant  re- 
ceived and  stabled  the  borse.  After  he  h»l 
done  so  he  inquired  of  the  plaintiff  if  he  had 
nud  for  the  horse  and  the  other  property. 
The  plaintiff  replied  that  he  had  paid  in  full. 
The  defendant  then  said  to  the  plaintiff  that  he 
had  a  claim  of  $48  on  the  borse  for  its  keeping 
and  feeding,  and  that  the  plaintiff  must  govern 
himself  accordingly.  The  plaintiff  said  he 
should  want  to  take  the  hrase  ont  the  next  day 
to  use,  whereupon  thedefendant  said  the  horse 
oould  not  lie  taKen  from  his  possession  till  the 
claim  of  $48  was  paid.  Afterwards  on  the 
same  day  the  plaintiff  made  demand  on  the  de- 
fendant to  deliver  to  him  the  horse  and  the 
other  articles,  which  the  defendant  refused. 
lluB  suit  was  then  brought.  The  plaintiff  bad 
no  knowledge  at  the  time  he  bought  the  prop- 
erty that  Boban  was  indebted  to  the  defendant, 
6  L.  B.  A. 


and  there  was  no  claim  that  he  acted  otherwise 
than  in  good  faith. 

Thedefendant  claimed  the  right  to  detain  the 
horse  in  bis  possession  until  the  debt  of  $48  was 
paid,  by  virtue  of  bis  lien  thereon  for  its  keep- 
ing and  feeding.  The  plaintiff,  on  the  other 
band,  asked  thecourt  to  rule  that  the  lien  of  the 
defendant  on  the  horee  for  its  keeping  and  feed- 
ing was  devested  when  the  horse  was  taken 
from  his  immediate  p<»ses8ion,  without  objec- 
tion on  his  part,  by  the  owner  of  the  horse, 
and  by  such  owner  sold  and  delivered  to  the 
plaintiff,  an  innocent  purchaser  for  value;  and 
that  the  lieo  did  not  revive  when  the  horse  was 
returned  to  the  defendant's  stable  by  the  plain- 
tiff, liie  court  did  not  so  rule,  but  rendered 
judgment  for  the  return  of  the  horse  as  above 
stated. 

A  lien  is  the  right  which  a  creditor  has  of 
detaining  in  his  {wsseasion  the  goods  of  his 
debtor  until  the  debt  is  paid.  To  the  common- 
law  idea  of  a  lien  it  is  necessary  that  the  cred- 
itor should  have  the  actual  possession  of  the 
goods  over  which  the  lien  is  claimed,  and  that 
Uie  debt  should  have  been  incurred  in  respect 
to  the  very  ^oods  detained.  As  possession  is 
the  foundation  of  the  common-law  lien,  any 
parting  with  the  possession  operates  as  a  waiver 
or  forfeiture  of  it.  "A  lien  is  a  mere  right  to 
retain  possession  of  a  chattel,  which  right  is 
immediately  lost  on  the  possession  being  parted 
with."  Cockbum.  Ch.  J.,  in  Donald  t.  SuOc- 
tin^,  L.  R.  1  Q.  B.  612.  See  also  Stoiy  on  Bail- 
ments, §  811 ;  Case  of  an  Bottler,  Yelv.  67,  note; 
Pinney  v.  WelU.  10  Conn.  115. 

It  is  admitted  by  the  defendant's  counsel 
that  he  would  have  no  right  of  lien  except  for 
the  Statute.  Gen.  Stat.  ^8047.  This  Statute 
gives  a  lien  in  cases  where  the  common  law 
does  not  give  one.  MiUer  v.  Martfym,  86  Me. 
158;  Ooodrieh  v.  WiUard,  7  aray,  188;  Judaon 
V.  Etheridge,  1  Cromp.  A  H.  74A;  Jatkion  t. 
Chimmini,  5  Mees.  &  W.  842;  Panmu  v.  Oin- 
gell,  4  C.  B.  545. 

•=*But  there  is  no  intimation  in  the  Statute  that 
itiuses  the  word  "lien"  in  any  different  sense 
from  that  which  it  bas  in  the  common  law. 
On  the  contrary  the  Statute  seems  to  use  that 
word  in  its  precise  common-law  meaning.  It 
creates  a  lien  in  favor  of  the '  'keeper"—  that  is, 
the  one  in  possession — of  animals.  It  says  that 
the  animals,  naming  the  kind,  "shall  he  sub- 
ject to  a  lien  for  the  price  of  such  keeping  in 
favor  of  the  person  keephig  the  same  until 
such  debt  is  paid." 

This  is  the  exact  idea  of  the  common  law, 
the  right  of  a  creditor  to  detain  the  property  of 
bis  debtor  in  his  possession  till  the  debt  Is 
paid. 

In  all  cases  where  statutes  have  created  any 
right  of  security  on  the  property  of  a  debtor 
in  the  nature  of  a  lieo,  not  depending  on  pos- 
■esalon,  they  have  provided  carefully  for  a  reg- 
istration of  the  transaction. 

The  contract  between  Boban  aod  the  defend- 
ant, as  Interpreted  by  their  usage,  was  such  that 
Bohan  bad  the  right  to  take  the  noise  at  anytime 
from  the  stable  for  the  purpose  of  using  it.  The 
plaintiff  claims  that  a  livery-stable  keeper  who 
holds  a  horse  at  the  constant  disposal  of  the 
owner  is  the  mere  servant  of  the  owner  and 
does  not  have  any  such  possesion  as  would  in- 
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vest  bim  with  the  right  of  Hen.  We  do  not 
decide  the  point.  On  the  finding  we  must  as- 
sume that  Boban  rightfully  took  the  horse 
from  the  defendant's  stable  and  sold  it  to  the 
plaintiff.  This  Tvas  a  transaction  which  de- 
vested the  lien.  Whatever  ri^ht  the  defend- 
ant might  have  had  to  detain  the  hone  as 


against  Bohan,  we  are  of  opinion  be  had  none 
against  the  plaintiff. 

Ther^  is  error  in  the  judgment,  so  far  as  it 
directs  a  return  of  the  horse  to  the  defendant, 
and  for  the  defendant  to  recover  cost,  and  ^t> 
part  ta  reverted. 

Id  this  opinion  the  other  Judges  concurred. 


MISSOURI  SUPREME  COURT. 


STATE  OF  MISSOURI,  ex  rd.  Ashley  C. 
CLOVER,  Circuit  Atty..  Appt., 

V. 

LADIES  OF  THE  SACRED  HEART, 
Hegpt. 


(-...Mo. 


1.  The  twenty  years*  limitation  on  the 
eslBtence  of  a  corporation*  undor  Gen. 
Stat  1815,  obap.  31, 1 1,  providing  that  every  oor- 
poratton  may  have  suoogsbIod  for  the  "period 
limlUid  In  Its  charter,  and  when  nu  period  is 
limited  for  tveot^  yean."  even  if  It  applies  to 
any  purely  charitable  Inoorporatecl  aesootatloii,  as 
to  which  there  la  doubt,  does  not  apply  to  one 
whose  chfffter  reserves  the  rl^ht  In  the  Leglsia- 
ture  to  amend  or  repeal  it  "at  any  time  hereaf- 
ter," and  shows  a  deCennlnatloii  on  the  part  of 
the  XiSfElBlatUTO  to  make  It  perfect  and  complete 
without  reference  to  the  geoeial  law;  especially 
where  the  objects  and  purposes  of  Its  creation  are 
such  as  to  negative  the  presumption  that  the 
Legislature  Intended  to  limit  iln  duration  to 
twenty  years. 

8.  Altlunuji  tbe  Ckiaeral  Corporation 
lAW  of 1846 wMBrepealed  in  isas,  includ- 
Intr  the  twraty  years'  limitation  upon  the  cxis- 
tenoe  of  oorporattons,  and  the  repealing  law  toolc 
*  effect  only  from  its  passage,  yet,  as  the  limitation 
Is  re-enaoted  in  tbe  same  language  in  which  it  ap- 
peered  in  the  original  law,  and  the  provision  as 
Tei^Hiacted  applies  to  oorpozaUona  created  pre- 
vious to  Ite  paasage.  It  Icavea  anoh  oorporatlons 
in  the  same  oondltlon  they  were  In  before,  sub- 
ject to  the  same  timltatloo. 

(November  4,  1880.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of  de- 
fendant in  a  proceeding  by  quo  warranto  for 
defendant's  dissolution.  Afflrmed. 
The  facts  are  fully  stated  in  the  opinion. 
JUr.  Alexander  J.  P.  Gajresche.  for 
appellant: 

Since  no  term  was  declared  in  the  charter, 

its  duration  was  limited  to  twenty  years. 

Code  of  1845.  p.  122,  Corporations,  g  1 ,  par.  J . 

In  interpretation  of  a  charter,  tbe  provisions 
of  a  general  law  are  to  be  regarded  as  if  em- 
bodied in  the  charter  itself. 

Buc^  R.  H.  T.  Ren^w,  18  Mo.  HHiAUan- 
tie  d  G.  B.  Co.  T.  Cfeorgia,  98  U.  S.  865  (2S  L. 
ed.  185);  Itevere  t.  Boston  Comer  Co.  16  Pfck. 
361. 

In  interpretation  of  charters  every  presump- 
tion is  in  favor  of  the  State.  No  power  not 
expressly  granted  is  lo  be  inferred  by  con- 
struction. 

Bt.  Louis  V.  MitaouriR.  O.'lSMo.  App.  534; 
PertiliziTifi  (k>.  v.  Hyde  Park,  97  U.  S.  650  (24 
L.  ed.  1036);  Wait,  ItisoIt.  Corp.  p.  94;  1  Mora- 
wetz,  Priv.  Corp.  t-^  816,  817. 

No  extension  is  presumed,  even  by  a  fresh 
grant  of  franchises. 

8t.  Clair  Co.  Tarmp.  Go.  v.  ItUnoit.  06  U.  S. 
63  (24  L.  ed.  651). 

The  point  that  the  restriction  of  the  Code  of 
1845  to  twenty  years  is  by  §  20,  Code  of  18JS, 
vol.  3.  p>.  1036,  repealed,  is  futile,  because  this 
charier  is  expressly  excepted  from  thia  repeal 
by  section  13  of  the  same  Act. 

A  revision,  as  in  section  30  cited,  purparts  to 


None— Public  charfffes,  what  corx^itvle. 

A  charity  Is  a  gift  to  bo  applied  ooneistcntly  with 
existing  laws  for  the  benefit  of  an  IndeQnito  num- 
ber of  persons,  either  by  bringing  their  minds  and 
hearts  under  tbe  Influence  of  education  or  religion, 
by  rolloving  their  bodice  from  disease,  auflering  or 
constraint,  by  assisting  them  to  establish  tbem- 
aelvee  in  life,  or  by  erecting  public  works  or  other- 
wifle  lessening  the  burdens  of  government.  Jackson 
V.  Phillips,  U  Allen,  58B:  Statute  of  WElJz.:  Cottman 
V.  Oraoe,  S  L.  B.  A.  146,  lU!  N.  Y.  Z»;  Fire  Ins. 
Patrol  V.  Boyd,  1 L.  EL  A.  ilB,  note,  120  Pa.  824. 

Trusts  for  private  objects  do  not  fall  within  the 
denomination  of  charitable  trusts,  and  are  void  If 
tbey  create  perpetuities,  while  tbe  full  oonoeptlnn 
of  a  oharitable  trust  Includes  tbe  Idea  that  It  Is  or 
may  be  perpetual,  and  to  which  tbe  statute  against 
porpctuitlee  does  not  apply.  Fire  Ins.  Patrol  v. 
Boyd,  1 L.  H.  A.  419,  note,  120  Pa.  624;  Mifflin's  App. 
1  L.  K.  A.  4ra,  note,  121  Pa.  206;  Selskell  v.  Chioka- 
BBW Lodge,  ili-S.  A.ee9,not«,  87Tenn.6e8;  Oott- 
nuuiv.Oraoe,8L.  K.  A.146,  note,  112 N.  Y.m. 

The  eBsentlal  elements  of  a  charitable  purpose  are 
that  the  gift  must  bo  for  an  indefinite  olass,  and 
that  the  betKflt  conferred  upon  them  shall  be  In  its 
nature  public.  See  Helakell  v.  Chickasaw  Lodge 
and  Cottman  t,  Graoe,C»upra. 
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cniarltable  uses  m^v  be  for  religious  purposes, 
and  these  are  highly  fiivored  In  law.  Cottman  v. 
Grace,  3  L.  R.  A.  148.  note.  112  N.  T.  200. 

They  may  also  be  for  benevolent  and  educational 
purposes  (Fire  Ins.  Patrol  v.  Boyd,  1  L.  R.  A.  417, 
note.  120  Pa.  ffi!4.  See  Penny  v.  Croul  (Hloh.)  5  L.  B. 
A.  8B8);  and  for  public  purposes  not  In  tbe  ordinary 
sense  benevolent^  but  directed  to  tbe  benefit  of 
the  public  at  large,  or  of  some  particular  district, 
or  to  lighten  tbe  burden  for  defraying  the  expense 
of  local  administration  of  government  of  a  desig- 
nated district:— as.  for  the  benefit  of  the  oountry 
generally,  to  aid  in  payment  of  the  public  debt 
(Newland  v.  Atty-Gen.  8  Merlv.  884i;  for  improve- 
ment or  other  benefit  of  a  town  (Att^-Qen.  v.Bast- 
lake,  11  Hare,  SOS;  Atty-Oen.  v.  Brown,  1  Swanst. 
265 ;  Jones  V.  WlUlams,  Amb.  061 ;  Howse  v.  Cfaap- 
man,  4  Ves.  Jr.  542 ;  Atty-Gen.  v.  Lonsdale,  1  Slm> 
105 ;  Mittord  v.  Reynolds,  1  Phil.  186 ;  Atty-Gen.  v. 
Busbby,  24  Beav.  S8B) ;  for  a  parish  or  parishioners 
(Atty-Gen.  v.  Webster,  L.  B.  SO  Eg.  488);  and  In 
Pennsylvania  for  fire  oompanles.  Humane  "Five 
Go's  App.  88  Ph.  88B;  Betblehem  v.  Peisevetance 
Fire  Co.  ffl  Pb.  446 ;  Fire  las.  Patrol  T.  Boyd, 
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repeal,  but  in  effect  so  faras  h  la  Uie  repetition 
of  the  former  tew  it  is  only  a  re^uactment,  not 
repeaL 

81.  Louis  V.  Fotter,  53  Mo.  516;  Cape  Girar- 
deau T.  Bilejf,  Id.  428;  St.  Louis  v.  AlexaneUr, 
28  Mo.  500;  State  v.  lieidom,  74  Mo.  410. 

But  if  a  repeal,  a  private  Act  would  not  be 
affected  by  it,  unless  expresely  named. 

State  T.  Wedejfan  Cemetery  Auo.  11  Mo.  App. 
960;  StaU  t.  Fiala,  47  Mo.  81ft.  See  Krutt  v. 
PaOa  Town  Co.  20  Ean.  899. 

Mem-$.  Hiteheoek.  HftdlU  ft  Finkelii- 
Imrff  and  Peter  TaAffe*  for  respondent: 

D^endant  is  an  eleemosynary  corporation. 
Its  prescribed  work  is  a  charity. 

hartmoutk  CoOege  T.  Woodward,  17  U.  B.  4 
Wheat.  181  (4  L.  ed.  629);  State,  PiUman,  v. 
Adame,  44  Mo,  570;  Am.  Axylum  at  Hart- 
ford V.  Phctnix  Bank,  4  Conn.  172;  Vidal  v. 
Girard,  48  U.  8.  2  How.  127  (11  L.  ed.  205); 
Cliambera  v.  Sf.  Lmi»,  29  Mo.  586;  Wa»lting- 
ton  Univernty  v.  Boiue,  75  U.  8.  b  Wall.  439 
tl9  L.  ed.  498):  Pom.  Eq.  Jur.  1020-1024; 
Stat.  Eliz.  lOUl. 

A  charity  is,  in  its  essential  cbaracler  and 
qualities  and  in  the  estimation  of  the  law,  a  per- 
petuity. 

Gray,  Perp.  §  590.  p.  8S1;  1  Am.  Law  Beg. 
p.  140;  Philadelphia  v.  Qirard,  45  Pa.  18. 

A  charity  is  a  favorite  of  the  law.  The 
Statute  of  ISlizabetb  (1001)  is  in  force  in  this 
Slate. 

VhanOera  t.  8t.  Louie,  29  Mo.  586. 

Education,  with,  as  well  as  without,  charita- 
ble aspects,  has  always  been  encouzHged  and  its 
promotion  assigned  a  prominent  puce  in  the 
organic  law  of  the  State. 

Const.  1820,  ^  1,  art.  6,  in  force  in  Decem- 
ber, 1847;  1865,  g  1,  art.  9;  1875.  ^  1,  art.  11. 

Perpetual  succession  is  ooe  of  tbe  incidents 
annexed  by  the  law  to  all  corporations  aggre- 
gate. 

3  Morawetz,  Priv.  Corp.  %%  1008,  411. 

The  first  8ecii<Hi  of  the  Geueral  Corporation 
Statute  of  1845  has  no  application  to  the  char- 
ter of  respondent. 

Bev.  Stat.  1845,  p.  122. 

Even  if  tbe  first  section  of  the  General  Act 
of  1845  could  be  held  applicable  to  respondent's 
charter,  yet  tbnt  section  was  repealed  bv  the 
20th  section  of  the  Act,  found  at  p.  1026,  2 
Rev.  Stat.  1855. 

Fairehild  v.  Masonic  Hall  Aaeo.  71  Sfo.  581 
et  seg.;  (hffin  v.  Btck,  4S  Me.  512,  513;  1  Bedf. 
Railroads,  6th  ed.  p.  199;  Paeiflc  R.  It.  v.  Hen- 
ehaw,  18  Mo.  210;  Bailey  v.  Hollister.  26  N.  Y. 
112;  OreenuHHtd  v.  Union  Freight  R.  Co.  105  U. 
S.  18  (26  L.  ed.  961);  Tomlinaon  v.  Jetaup,  82 
U.  S.  454  (21  L.  ed.  204);  Sugar  Tree  (Jrote 
Aeademjf,  53  Mo.  833;  MeBabertt  v.  Wathbume, 
10  Minn.  38. 

BlMikf  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  upon  quo  warranto  in 
the  name  of  the  State  at  tbe  relation  of  the  Cir- 
cuit Attorney  of  the  Eighth  Judicial  Circuit 
against  the  Ladies  of  tbe  8acred  Heart,  a  coi^ 
poration  created  and  duly  organized  under  the 
special  Act  of  ttie  Legislature  of  tbe  7tl]  De- 
cember, 1848.  The  record  discloses  these  facts: 
On  the  12tb  of  March,  1827,  John  MuUanphy 
conveyed  about  twenty- four  arpents  of  land  to 
6L.R  A. 


Philipine  Duchesue,  Octavie  BerUioId  and  Lu- 
cilla  Matheron.  who  were  nuns  of  tbe  ordra"  of 
the  Sacred  Heart,  to  have  and  to  bold  for  999 
years,  upon  trust  "for  the  snle  use  of  said  anna 
and  their  successors,  being  nuns  of  tbe  same  or- 
der, for  tbe  establishment  and  maintenance  of 
tbe  charity  herein  specified,  which  trust  shall 
remain  so  long  as  tlie  said  charity  shall  be  kept 
up  and  dispensed  accoixUng  to  the  true  intent 
and  meaning  hereof;  that  U  to  say,  said  nuns 
shall  occupy  said  premises  as  a  twDveut,  and 
shall  thendn  boaid,  lodge,  clothe,  provide  for 
and  educate  all  such  indigent  female  children 
who  are  orphans,  or  wbose  parents  are  both  in- 
digent and  helpless,  not  exceeding  the  number 
of  twenty  at  any  one  time,  as  shall  be  desig- 
nated by  said  Mullaophy  during  bis  life,  or,  in 
case  of  his  death,  by  his  three  eldest  female  lin- 
eal desceodanta,"  or,  in  case  of  no  designated 
lineal  descendants,  "then  by  the  Roman  Cath- 
olic bishop  of  the  diocese  wherein  tlie  City  of 
St.  Louis  is  or  shall  be  situate." 

At  tbe  date  of  this  deed  the  premises  were, 
for  tbe  most  part,  outside  of  the  limits  of  tbe 
City  of  St.  Louis,  and  were  covered  with  brush 
and  tim  ber,  save  less  than  one  acre,  npcm  which 
tbere  was  a  small  bouse.  These  trustees,  their 
assodatcB,  and  the  respondent  corporation  have 
maintained  on  the  premises  a  convent,  an  or- 
phanage, a  boarding  school,  and  a  free  day 
school.  The  boarding  school  was  discontinued 
on  these  premises  in  1872,  but  continued  on 
what  is  called  the  "Withnel  Property,"  ac- 
quired by  respondent  By  reason  of  the  in- 
creased value  of  the  property,  tbe  income  ex- 
ceeds  tbe  cost  of  supporting  twenty  orphans. 

By  mesne  conveyances  the  title  to  the  Multan- 
pby  property  was  vested  in  Madame  Galloway, 
and  she  conveyed  it  to  respondent  on  the  12ih 
of  December,  i871,  some  twenty-flve  years  af- 
ter the  date  of  the  charter;  but  tbe  title  in  the 
mean  time  bad  been  in  persons  who  were 
members  of  the  order,  and  also  of  tbe  respond- 
ent, and  was  held  in  trust  for  respondent.  Tbe 
persons  named  in  the  special  Act  as  incorpora- 
tors were  members  of  the  order.  This  order  of 
the  Sacred  ileart,  as  distinguisbed  from  the  re- 
spondent, has  many  institutions  throughout  tbe 
country:  and  one  of  its  objects  has  been  and  ia 
the  education  of  youoe  ladies  as  boarders,  and 
in  exceptional  cases,  like  tbe  one  in  hand,  it 
supports  an  orphan  asylum.  The  petition  for 
the  writ  asks  tbe  court  to  adjudge  the  respond- 
ent guilty  of  unlawfully  using  corporate  fran- 
chises, and  to  that  end  it  is  alleged  that  its  char- 
ter expired  in  twenty  years  after  the  grant  there- 
of; all  of  which  is  denied.  Further  allegations 
are  made  to  the  effect  that  the  resjiondent  has 
and  does  appropriate  iwrttons  of  the  revenues 
of  tbe  trust  property  to  purposes  not  contem- 
'  plated  by  the  trust,  namely,  the  support  of  a 
j  seminary  of  learning  for  young  ladies  other 
,  than  oi-phans.  The  court  declined  to  go  into  a 
I  bearing  of  tbe  issues  on  this  branch  of  the  case 
,  until  the  question  as  to  tbe  expiration  of  the 
I  charter  was  determined,  and  on  that  issue 
found  for  respondent. 

As  the  case  stands  before  us,  tbe  only  ques- 
'  tion  is  whether  tbe  charter  granted  on  tbe  7th 
,  of  December,  1846,  expired  in  twenty  years. 
:  The  charter  is  as  follows: 
I  "Section  1.  That  Ellenor  J.  M.  Gray,  Mary 
;  Prudeom,  Josephine  Jaquet,  aud  their  aucces- 
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sore,  shall  be,  and  are  hereby,  constituted  a 
body  corporate.  In  fact  and  In  name,  by  the 
□amc  and  style  of  the  'Ladies  of  the  Sacred 
Heart,'  for  the  purpose  of  eooducUag  a  sem- 
inary of  learning  and  an  orphan  asylum  in  the 
CitT  of  St  Louis,  Qod  by  that  name  and  style 
shall  have  suoceBSion,  and  be  in  law  capable  of 
miag  and  being  sued,  defending  and  being  de- 
fended, in  all  courts  and  places,  and  In  all  man- 
ner of  actions  and  cases  whatsoever,  and  may 
have  a  common  seal,  and  change  it  at  pleasure, 
and  by  that  name  and  style  be  capable  id  law 
of  purchasing,  holding  and  enjoying,  to  them 
and  their  successors,  for  the  purposes  above 
mentioned,  any  real  estate,  in  fee  simple  or 
otherwise,  and  any  goods,  chattelsand  personal 
estate,  and  of  selliag  and  otbawise  duposiog 
of  the  said  real  estate,  or  any  part  thereof,  at 
their  will  and  pleasure;  but  the  operations  of 
said  corporation  shall  be  confined  to  the  pro- 
motioD  of  the  objects  above  mentioned. 

"Sec.  2.  Said  corporation  shall  have  power  to 
make  such  coostitution,  by-laws,  ordinances, 
rules  and  legulaLloDs  for  the  government  of 
the  same  as  they  deem  proper,  provided  the 
same  are  notrqiugnant  to,or  Inoonsfsteot  with, 
the  laws  and  Constitution  of  this  State,  or  of 
the  United  States. 

''Sec.  8.  That  nothing  In  this  Act  contained 
shall  be  BQ  construed  as  to  prevent  the  Legisla- 
ture from  altering,  amending  or  repealing  the 
same  at  any  time  hereafter" 

The  flrat  paragraph  of  tSiiB  first  section  of 
chapter  84  of  the  General  SUtutea  of  l84fi,  con- 
ceraing  corporations,  provides:  "Every  cor^ 
poratioD,  as  such,  has  power:  fint,  to  have  suc- 
cession by  its  corporate  name  for  the  period 
limited  in  its  charier,  and,  when  no  period  is 
limited,  for  twenty  years."  Page 

The  question  is  wnether  this  general  statute 
flzes  the  period  of  existence  of  ute  respondent 
at  twenty  years,  no  time  being  In  terms  stated 
in  the  charter.  In  conaldeTiDg  this  question, 
some  general  rules  must  be  kept  in  view. 
Where  special  privileges  in  derogation  of  com- 
mon right,  or  exemptious  from  the  General 
Law  governing  other  persons,  are  claimed  by  a 
corporation.  Its  charter  must  be  construed 
slr&tly  In  respect  of  anch  alleged  grants.  Noth- 
ing is  to  be  presumed  In  favor  of  the  grant  of 
such  privileges.  But  no  such  question  is  in- 
volved in  the  present  case,  and  the  rule  has  no 
application  here.  This  charter  is  to  be  con- 
striied  like  any  other  written  iustrument.  We 
must  look  for  the  intention  of  the  partlea  1 
Horawetz,  Priv.  Corp.  dd  ed.  ^  816,  828. 

A  corporation  whose  charter  does  not  limit 
its  existence  to  a  definite  period  of  time  con- 
tinues, in  legal  contemplatioo,  until  it  has  been 
dissolved  by  some  prescribed  method.  Id. 
§411. 

Aside  from  the  first  paragraph  of  section  1  of 
the  Oeneral  Law  of  184^,  this  corporation 
would  have  succession  without  limitation  as  to 
time. 

Again,  ft  is  conceded  on  both  sides  that  the 
respondent  is  a  charitable  institution,  and  noth- 
ing more.  It  la  therefore  In  many  respects 
unlike  an  ordinary  business  corporation  having 
shareholders.  Most  of  the  provisions  of  the 
Oeneral  Law  can  have  no  application  whatever 
to  charters  like  the  one  now  In  question.  The 
flnrt  section  Bsys:  "Every  corporation,  as  such, 
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has  power,"  among  other  tUngs,  to  make  laws 
"for  the  transfer  of  its  stock.*^  The  next  sec- 
tion says:  "The  powers  enumerated  in  the  pre- 
ceding section  shall  vest  in  every  corporation 
that  uiall  hereafter  be  created,  although  they 
may  not  be  specified  in  its  charter,"  etc. 

This  provision  in  relation  to  stock  has  no  ap- 
plication to  this  eorporalton;  for  It  has,  and 
under  Its  charter  can  have,  no  shareholders. 
The  same  Is  true  in  respect  of  many  other  of 
the  sutwequeot  sections.  It  is  therefore  clear 
that,  though  the  General  Statute  docs  say  that 
every  corporation  shall  have  the  designated 
powers,  we  must  look  to  the  objects  and  pur- 
poses of  the  particular  corporation  to  see 
whether  it  does  or  can  possess  all  of  them.  We 
see  no  reason  why  we  may  not  also  look  to  the 
objects  and  purposes  of  the  offporation  to  see 
whether  the  limitation  of  twenty  years  fairly 
applies  to  it. 

Now,  it  can  hardly  be  believed  that  the  Leg- 
islature, in  creating  this  corporation  for  the  pur- 
poses, in  part  at  least,  of  r»ringand  educating 
orphaus,  designed  to  limit  It  to  twenty  years. 
Such  an  institute,  witbsucta  a  limliatioo, would 
end  about  as  soon  as  fairly  established.  If  this 
charter  contained  the  words  "perpetual  succes- 
sion," instead  of  simplv  the  word  "succession," 
then  there  would  be  nolimitation  as  to  time,  not- 
withstanding the  General  Law.  It  was  so  held 
in  the  case  of  a  business  corporation  having  a 
competent  ftock.  FairefUld  v.  Matonie  IftUt 
Amo.  71  Mo.  687. 

The  purposes  of  this  corporation  considered, 
it  Is  believed  we  should  reach  the  same  result. 
If  the  charter  on  its  face  discl<wed  a  purpose  to 
administer  the  MuUanphy  trust,  there  could  be 
no  occasion  for  doubt,  for  the  trust  Is  practi- 
cally pterpetual.  The  charter,  however,  is  ipe- 
ciflc  in  the  grant  of  powen;  so  that  in  these  re- 
spects there  is  no  need  of  reference  to  the  Gen- 
eral Law.  The  Legislature  has,  by  the  third 
section,  reserved  the  right  to  amend  or  repeal 
it  "at  any  time  hereafter."  The  charter  beara 
evidence  on  Its  face  of  a  determination  on  the 
part  of  the  Legislature  to  make  it  perfect  and 
complete  in  and  of  itself  and  without  reference 
to  the  General  Law.  In  view  of  these  consid- 
erations, and  of  the  objects  and  purposes  for 
which  the  corporation  was  created,  we  conclude 
the  Legislature  intended  to  and  did  give  to  It 
perpetual  succession.  This  construction  car- 
ries out  what  seems  to  have  been  the  purpore 
of  the  Legislature;  and  it  is  eoough  to  over- 
come the  limitation  in  the  General  Law  that  It 
appears  from  the  special  charter,  taken  as  a 
whote,  and  read  like  any  other  written  instru- 
ment, that  the  I..egis]atnre  designed  to  give  It 
unlimited  succession.  Indeed,  it  Is  amatter  of 
ftome  doubt  whether  the  twenty-year  limitation 
in  the  Law  of  1845  applies  to  any  purely  char- 
itable incorporated  association. 

Though  what  has  been  said  disposes  of  this 
appeal,  another  point  pressed  by  respondent 
will  be  noticed.  Section  20.  2  Rev.  Stat.  1866, 
p.  1026,  provides:  "All  Acts  of  a  public,  gen- 
eral, or  permanent  nature,  revised  at  the  present 
sesuon  of  the  General  Assembly,  so  soon  as 
such  Acts  shall  take  effect,  shall  be  taken  and 
construed  as  repealing  the  Acts  in  force  at  the 
commencement  of  the  present  session  of  the 
General  Assembly  so  revised." 

According  to  the  ruling  in  FainAitd  v.  Jfa- 
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aonie  Ball  AMm>.,  71  Mo.  537.  tbla  section  re- 
pealed out  and  oat  the  General  ConioraUon 
Law  of  184S,  and  the  Oeneral  Corporation  Law 
of  1855  took  effect  ooly  from  the  time  wben 
that  reriBioD  went  into  operation.  Concede 
that  the  first  section  of  the  Corporation  Law  of 
1845  (the  one  which  contains  the  twenty-year 
limitation)  was  repealed  by  the  ReTiafon  of 
188S,  and  concede,  further,  that,  because  of  the 
peculiar  language  of  the  lepeallog  section,  the 
re-enacted  Statute  cannot  be  construed  as  a 
GOQtinuiog  law.  still  the  Statute  of  1855  says: 
'  'Every  corporation,  as  such,  has  power,"  etc. , 
following  the  exact  language  of  the  first  section 
of  tbe  Lav  of  1845.  This  language  applies  to 
corporations  created  previous  to  the  Revision 
of  1855,  and  leaves  the  respondent  where  it  was 
before  the  repeal.  The  sectHid  aeetioa  of  the 
Statute  of  1866,  like  that  at  1846,  says:  "The 
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powers  enumerated  in  the  preceding  section 
shall  vest  in  every  corporation  that  shall  hereaf- 
ter he  created,"  eta ;  but  this  does  not  destroy 
the  force  of  the  first  section.  The  specified 
powers  are  made  to  apply  to  corporations  then, 
before  and  thereafter  created. 

In  the  Fairchild  Case  the  court  had  under 
consideration  the  thirteenth  section  of  the  Gten- 
eral  Coiporadon  Law  of  1845  and  1865;  and 
that  section  only  professes  to  act  upon  corpo- 
rations thereafter  created.  There  was  no  sec- 
tion making  the  same  provisions  apply  to  ex- 
isting corporations. 

For  tlie  T&uont  h^ore  stated  the  judgment 
it  affirmed. 

R«.y,  Ch.  J.,  absent;  Sherwood*  J,,  not 
sitting.  Tbe  oOier  Judges  coocur. 

Motion  for  rehearing  overruled. 
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8T.  PAUL  FIRE  &  MARINE  INSURr 
ANCS  CO.,  Appt., 

V. 

T.  W.  COLEMAN,  Anpt. 
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1.  The  whole  premium,  and  not  merely  a 
pro  rata  part  of  It,  is  earned  although  the  insurer 
la  reUeved  from  liability  by  the  de&ult  of  the  as- 
sured la  payment  of  an  Installinent  due  on  a  poll- 
oy  of  insurance  provldiag  that  no  liability  of  the 
Insurer  shall  exist  after  default  to  the  pivmeat  of 
any  Installment  of  an  installment  note  ^veo  for 
the  premium,  or  a  part  thereof. 

S>  An  afrreement  that  the  premium  note 
of  the  ■erared  ahall  foiihIii  binding 

npoB  him  alttaouflrh  the  insurer  Is  relieved  from 
UablUtT  by  defiiult  In  payment  of  a  sum  due  la 
not  Illegal  or  contrary  to  public  policy. 
Si  An  aamred  Epervon  Is  not  entitled  to 
» reduction,  tmder  Civ.  Code,  U  1(M2-1&U,  pro- 
vidlniT  for  tbe  return  of  Insurance  premiums  In 
eertala  easco,  In  the  amount  of  hia  premium  not« 
whteh  be  haa  given  for  five  years'  insurance,  if 
be  forfeits  bis  insurance  by  filing  to  pay  an  In- 
stallment due  on  the  uota  after  the  ilab  has  at- 
tached and  been  In  operation  for  one  year. 

4.  Aetatnte  denying*  plaintiff eoete  in  a 

district  court  If  hh  recovery  is  tielow  9&0  does  not 
limit  the  Jurisdiction  of  tbe  court  to  cases  In 
which  that  sum  Is  Involved, 

(October  10, 188».j 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Stutsman  County  in 
bis  favor  but  for  a  less  amount  than  was  claimed 
in  an  action  to  recover  upon  an  insurance  pre- 
mium note.  Beoeraed. 

The  facta  are  sufficiently  stated  in  the  opin- 
ion. 

Mr.  C.  E.  Joelln,  for  appellant: 

The  reqxndimt  claims  that  his  own  default 
made  the  polity  absolutely  void;  but  such  is 
not  Uie  case,  as  a  careful  reading  of  the  condi- 
tions of  the  entire  contract  will  show. 

Vielev.  Qermanialna.  Co.  26Iowa,  48;  Jofi^^e 
v.  Madison  Mut.  Int.  Co.  89  Wis.  114,  115. 

The  policy  was  suspended  during  tbe  default, 
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and  Uie  Company  had  the  right  to  elect  to 
treat  it  as  suspended  in  case  a  loss  had  occurred 
daring  the  default,  or  to  waive  tbe  conditions. 
Tbe  provision  was  made  for  tbe  benefit  of  ttie 
Company  to  facilitate  the  collection  of  these 
notes  out  of  which  it  must  pay  its  losses,  and 
such  condition  was  reasonable,  and  the  Com- 
pany was  entitled  to  recover  the  full  amount  of 
the  note. 

AmeHean  Ins.  Co.  v.  Klink,  65  Mo.  78; 
American  Ins.  Go.  v.  EUiott,  63  Ind.  311;  Amer- 
ican Ins.  Co.  V.  Henleff,  60  Ind.  515;  American 
Ins.  Co.  V.  Charles,  62  Ind.  210;  Williams  v. 
Albany  City  Ins.  Go.  1»  Mich.  451;  Gauffieldv. 
Continental  Ins.  Go.  47  Mich.  447;  B&ekerig 
V.  Ccmtineniai  Ins.  Co.  88  Ey.  674. 

Where  the  note  is  not  paid  a  stipulatloti  that 
the  whole  amount  shall  be  deemed  earned  Is  a 
valid  stipulation. 

WaU  V.  Home  Ins.  Co.  86  N.  Y.  167;  Shultz 
V.  Hawkeye  Ins.  Go.  42  Iowa,  2S9;  Shakey 
V.  Hawkeye  Ins.  Go.  44  Iowa,  540. 

Messrs.  Nickene  ft  Baldwin,  McMillan 
ft  Frye  and  S.  li,  Olaspell  for  respondent. 

Crofoot,  J.,  delivered  the  opiuion  of  the 
court: 

Tbe  plaintiff  brings  this  action  to  recover  on 
an  installment  note,  given  by  the  defendant  for 
insurance  premium.  Tbe  note  is  dated  May  27, 
1884,  and  contains  the  promise  to  pay  plaintiff 
$8.40  on  the  first  day  of  July  of  each  of  the 
years  1886,  1886.  1887  and  1888,  and  also  con- 
tains the  following  clause:  '"Hiia  note  being 
given  as  consideraUoo  for  insumnce  under  the 
above-named  policy,  I  consent  that,  in  case  of 
default  in  tbe  payment  of  any  of  the  inBtall- 
ments  named  herein  the  whole  amount  remain- 
ing unpaid  on  this  note  shall  icamediately  be- 
come due  and  payable." 

Tbe  application  for  insurance  is  in  writing, 
signed  by  the  defendant,  and  is  headed:  "Ap- 
plication of  T.  ,W.  Coleman  .  .  for  insurance 
against  loss  by  fire  and  lightning  ...  for  tbe 
term  of  five  years  from  the  day  of  approval  of 
this  application  by  tbe  general  agent  of  tbe 
Company."  The  application  contains  an  expreas 
agreement  that  "if  any  payment  on  the  note 
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eiTen  for  premium  hereon  be  not  paid  wbec 
due.  the  policy  shall  be  void  until  the  same  it, 
made,  when  it  is  to  again  attach." 

The  policy  showa  tbat  it  is  issued  in  eonsid- 
eratioD  of  ^.40,  and  the  installment  note  sued 
on,  and  insures  defendant's  property  from  the 
29th  day  of  Hay,  1884,  at  12  o'clock  at  noon, 
to  the  28tb  day  of  May,  1880,  at  12  o'clock 
at  noon.  The  pwlicy  contains  this  proTlsion: 
"  II  is  expressly  agreed  tbat  this  Company  shall 
not  be  liable  under  this  policy  for  any  loss  or 
damage  if  any  default  sball  have  been  made  in 
the  payment  of  any  note,  or  installment  of  any 
note  in  full,  given  in  payment  or  part  payment 
of  premiums  under  this  policy:  provided,  bow- 
ever,  that  on  the  payment  by  the  assured,  or 
his  usigns,  of  all  sucn  notes,  or  installment  of 
any  such  note  in  full,  the  liability  of  the  Com- 
pany under  this  policy  shall  again  attach,  and 
the  policy  sball  thereafter  be  enforced,  unless 
the  same  shall  be  inoperative  or  void  from  some 
other  cause;  but  in  no  event  shall  this  Com- 
pany be  liable  for  any  loss  or  damage  happen- 
ing darins  the  ooDtiouance  of  such  default  of 
payment.''  It  also  provides:  "This  Company 
may  at  any^  time  cancel  this  policy,  returning 
the  unexpired  pKminm  pro  rata.  Theassured 
may  at  any  time  have  this  policy  canceled  by 
paying  all  premiums  due  therefor,  at  custo- 
mary abort  rates,  for  the  time  the  policy  has 
been  issued." 

The  defendant  contends  tbat,  by  the  terms 
of  the  policy,  the  plaintiff  was  under  no  liability 
after  July  I,  1885,  at  which  time,  without  fraud 
on  bia  part,  the  defendant  made  default  in  tbe 
payment  of  the  installment  due  at  tbat  time, 
and  that  the  whole  premium  has  not  been 
earned,  but  only  a  pro  rata  portion  of  it.  To 
support  tbia  position,  tbe  defendant  relies  upon 
the  following  authorities:  Yott  v.  Ataeriean 
In*.  Co.  89  Mich.  581 ;  American  Int.  Oa.  v. 
Stay,  41  Mich.  385;  Matthew$v.  American  Ina. 
Co.  40  Ohio  St.  185;  Jolife  v.  Madiaan  Mvt. 
Ina.  Co.  39  Wis.  Ill;  SmitJi  v.  St.  Paul  F.  & 
M.  Ins.  Go.  8  Dak.  80. 

Tbe  Ilrst  three  cases  cited  are  the  only  ones 
that  pass  directly  upon  tbe  right  of  tbe  insurer 
to  collect  a  premium  installment,  where,  by  tbe 
terms  of  the  contract,  the  policy  is  void  during 
the  continuance  of  default  in  tbe  payment  of 
any  installment.  Tbe  contracts  considered  in 
these  cases  were  all  made  with  tlie  same  Com- 
pany, and  are  identical.  There  was  no  provis- 
ion in  tbe  note,  policy  or  application  that,  if 
default  should  be  made  in  the  payment  of  any 
installment,  the  whole  note  aboufd  immediate- 
ly become  due,  or  the  whole  premium  should 
be  consideredaseamed.  The  policy,  however, 
contained  a  clause  thai  the  charter  of  the  Com- 
pany was  to  be  resorted  to  and  used  to  explain 
tbe  rights  and  obligations  of  the  partie»>  tliereto, 
in  all  cases  not  therein  otherwise  specially  pro- 
vided for;  and  the  charter  provided  that,  on 
ooDpaymeot  of  any  installment,  the  whole  note 
shoulcf  immediately  become  due. 

In  Yoat  V.  Anieriean  Ina.  Co.  mpra,  suit  was 
biought  to  recover  past-due  installmenta,  and 
a  stntement  of  facts  was  agreed  upon,  which 
containetl  only  tbe  note  and  the  pohcy,  butnot 
the  charter.  The  court,  in  construing  tbe  con- 
tract, held  it  to  be  an  absolute  insurance  for 
one  year  only,  which  might  be  continued  and 
kept  in  force  from  year  to  year  thereafter,  for 
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a  period  of  five  years,  by  paying  an  annual 
premium;  that  the  Company  bad  declared,  by 
its  policy,  what  the  effect  of  a  default  should 
be;  that  it  gave  tbe  insured  the  right  to  come 
in  and  have  tbe  policy  revived,  and  it  was 
optional  with  the  insured  to  pay  or  not.  In 
conclusion,  tbe  court  expressly  distinguishes 
it  from  tbe  case  of  WiUiama  v.  Albany  (Htjf 
Ina.  Co.  19  Mich.  462,  by  the  absence  of  an 
express  stipulation  that  "in  caae  the  notes  or 
obligation  given  for  the  premium,  or  any  part 
thereof,  be  not  paid  at  maturity,  the  full  amount 
of  premium  shall  be  considered  asearned,"  and 
the  policy  void  during  default. 

In  American  Ins,  Of.  v.  Stm,  aupra,  the  ques- 
tion again  came  before  the  Supreme  Court  of 
Hicbigan  upon  the  claim  that  new  and  import- 
ant facta  were  presented  by  tbe  record  which 
distinguished  it  from  Toatv.  American  Ina.  Co., 
av^a,  and  brought  it  within  tbe  decision  in 
'Hfilliamav.  Albany  Oitf/ Ina.  Co.,aupra.  Tbe 
new  and  important  facts  referred  to  were  the 
provision  of  the  charter  of  the  company  that, 
if  default  should  be  made  in  the  payment  of 
any  installment,  the  whole  note  should  imme- 
dialelv  become  due.  and  the  clause  in  tbe  pol- 
icy, atKive  cited,  referring  to  tbe  charter.  The 
court  held,  however,  tbat  the  charter  did  not 
form  a  part  of  tbe  contract;  that  tbe  rights  and 
obligations  of  both  parties,  s^  far  as  was  in  is- 
sue in  that  case,  were  fnlly  and  expressly  pro- 
vided for  in  their  agreement;  and  that  the  pro- 
vision of  the  charter  could  neither  enlarge, 
vary  nor  change  the  written  obligation;  and 
tbat  to  so  bold  would  be  to  permit  an  instru- 
ment, not  Been  and  inspected,  to  change,  in 
important  matters,  by  mere  reference  thereto, 
the  deliberate  agreement  which  the  parties  had 
entered  into.  In  an  elaborate  opinion  tbe  court 
adhered  to  its  former  construction  of  the  con- 
tract as  an  insurance  from  year  to  year;  and  af- 
ter citing  other  reasons  against  the  plaintiff, 
relative  to  its  right  to  do  business  in  the  State, 
affirmed  its  former  decision. 

In  Mattlieica  v.  American  Ina.  Co..  40  Ohio 
St.  135,  it  was  held,  principally  on  the  autbor- 
ity  of  the  Michigan  cases,  but  by  a  divided 
court,  that  tbe  charter  did  not  form  a  part  of 
tbe  contract:  and,  there  being  no  express  pro- 
vision to  the  rontrarv,  when  tbe  insurance 
ceased  the  premium  ceased  to  accrue. 

What  conclu<ion  these  couria  would  have 
reached  had  the  stipulation  in  the  charter  been 
embraced  in  the  note,  as  in  tbe  case  now  before 
us,  it  is  of  course  impossible  to  say.  That  they 
regarded  as  important  a  clause  giving  tbe  com- 
pany the  right  to  tbe  premium,  notwithstaod- 
mg  tbe  policy  was  void  during  defaujt,  is  evi- 
dent from  the  care  with  which  they  distinguish 
tbe  caae  of  Williama  v.  Alban;/  City  Ina.  Co.; 
and  when  the  question  again  came  before  the 
Supreme  Court  of  Michigan,  in  Cauffleld  v. 
Continental  Ina.  Oo,^  47 Mich.  447,  upon  anote 
providing  that,  in  case  of  nonpayment  of  any 
one  of  the  installments  at  maturitj^,  the  whole 
amount  oi  inatallments  remaining  unpaid 
should  be  considered  as  earned,  tbe  company 
was  allowed  to  recover.  That  they  would  have 
reached  a  diflEerent  conclusion  seems  probable, 
not  only  from  the  language  used,  but  also  from 
the  fact  that  in  Ainerican  Ina.  Co.  v.  Klink,  6!( 
Mo.  78,  and  American  Ina.  Co.  v.  Bentejf,  60 
lad.  51 S,  in  construing  tbe  same  contract,  the 
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provision  in  theclmrterabove  referred  to  being 
held  by  tbe  courts  of  Indiana  and  Missouri  to 
be  a  irart  of  tbe  agreement,  it  was  held  tbat  tbe 

filaintiff  was  entiUed  to  recover,  notwithstand- 
Dg  the  Company  had  been  released  from  lia- 
bility during  the  default. 

The  other  cases  cited  by  defendant's  counsel 
only  involve  the  question  of  waiver,  where  the 
Ckim^mny  had  accepted  payment  of  a  past-due 
note,  wiui  notice  of  a  loss. 

It  seems  to  ua  that  the  constmctioo  of  this 
Contract  ia  very  plain,  and  we  are  unable  to 
coDStrae  it  to  be  other  than  a  contract  of  in- 
surance for  five  years,  as  every  clause  seems  to 
indicate  such  intention,  Tbe  defendant  ap- 
plied for  insurance  for  five  years.  Tbe  defend- 
ant gave  an  installmeiit  note,  which  contained 
a  provision  that,  in  case  default  was  made  in 
the  payment  of  any  inslallment,  the  whole  note 
(which  presumably  represented  four  years' 
premium)  should  immediately  become  due. 
The  policy,  upon  its  face,  insures  the  property 
for  five  years,  from  a  day  certain  to  a  day  cer- 
tain, on  condition  that  tbe  Company  should  not 
be  liable  during  default  in  the  payment  of  any 
installment  of  tbe  premium.  The  insured  bad 
the  rieht  to  have  the  policy  canceled  upon  pay- 
ing the  premium  due  tbereon,  at  customary 
short  rates.  To  hold  it  to  be  a  policy  from 
year  to  year  would  not  only  be  doing  violence 
to  the  plain  language  in  which  the  parties  have 
expressed  their  intention,  but  it  would  also  lead 
to  the  absurd  conclusion  that,  while  tbe  insured 
had  the  optiou  to  renew  the  insurance  eacb 
vear  by  paying  an  annual  premium,  still,  if  he 
tailed- to  do  so,  the  premium  for  the  remaining 
years  would  immediately  become  due,  and, 
when  collected,  tbe  insurance  would  be  revived 
for  the  whole  term,  whether  be  desired  to  exer- 
cise his  option  or  not.  There  is  nothing  un- 
fair or  unreasonable  in  the  stipulation  that  tbe 
Company  shall  not  be  liable  for  loss  during  de- 
fault in  tbe  payment  of  tbe  premium;  and  Uiere 
is  nothing  contrary  to  public  policy,  or  pro- 
hibited by  statute,'  in  the  agreement  tbat,  al- 
though the  insurer  is  relieved  from  liability  by 
default,  tbe  premium  note  of  tbe  assured  re- 
mains binding  upon  him.  Neither  is  there 
anything  particularly  barsb  in  such  a  contract, 
since  the  insored,  if  he  finds  himself  unable  to 
amtinue  bis  payments,  can  at  any  time  have 
the  policy  canceled  by  paying  the  premium  due 
at  customary  short  rates.  The  parlies  have  the 
right  to  make  their  own  contract,  and  fix  its 
terms  and  conditions:  and  such  a  contract  has 
frequentiy  been  upheld  by  the  courts.  Wil- 
liamt  V.  Albany  City  Int.  Co.  19  Mich.  462; 
maekerby^.  Oontinrntai  Ina.  Go.  88  Ey.  574; 
WaU  V.  Borne  Tn».  Oo.  38  N.  T.  157;  Cauffield 
Chntimnt/it  Tn».  Co.  47  Mich.  447. 
But  the  defendant  further  claims  that  be  is 
entitled  to  a  reduction  of  tbe  amount  recover- 
able by  the  terms  of  the  note,  by  the  principles 
which  apply  to  the  return  of  premiums,  claim- 
ing tbat  "risk  and  premium  go  band  in  hand, 
and,  one  ceasing,  the  other  also  ceases."  This 
is  not  by  any  means  tme.  If  the  premium  had 
been  paid,  and  the  risk  Incurred,  for  any  pe 
riod,  no  matter  how  short,  no  breach  of  a  sub- 
sequent condition  for  which  tbe  assured  was 
responsible  would  entitle  him  to  a  return  of 
any  of  the  premium,  although  the  Company 
thereby  ceasied  to  be  liable 
6  L.  R.A. 


Tbe  law  relating  to  the  return  of  premiunu 
is  clearly  laid  down  in  our  Civil  Code,  g«i  1643- 
1544,  and  we  are  not  aware  that  It  differs  toa- 
I  teri^y  from  the  general  law  of  Insurance  else- 
where. 

"  Section  1642:  A  person  insured  is  entitled 
to  a  return  of  premium  as  follows:  (1)  to  the 
whole  premium,  if  no  part  of  his  interest  in  the 
tbing  insured  be  exposed  to  any  of  tbe  perils 
insured  against;  (2)  where  the  insurant  is 
made  for  a  definite  period  of  time,  and  the  in- 
sured surrenders  his  policy,  to  such  proportion 
of  the  premium  as  corresponds  to  the  unexpired 
time,  after  deducting  from  tbewhole  premium 
any  claim  for  loss  or  damajre  under  the  poUt^ 
which  has  previously  accrued. 

"Sec.  1648:  A  person  insured  is  entitled  to  a 
return  of  the  premium  when  the  contract  is 
voidable  on  account  of  the  fraud  or  misrepre- 
sentation of  the  insurer,  or  on  account  of  facts 
uf  tbe  existence  of  which  tbe  insured  was  ig- 
norant without  his  fault;  or  when,  by  anv  de- 
fault of  the  insured,  other  than  actiial  fraud,  the 
insurer  never  incumd  any  liability  under  the 
policy, 

"^ec.  1644:  If  a  peril  insured  against  has  ex- 
isted, and  the  insurer  has  been  liable  for  any 

period,  however  short,  the  insured  Is  not  en- 
titled to  return  of  premiums,  so  far  as  that 
particular  risk  is  concerned," 

We  cannot  see  how  section  1644,  which  is 
particularly  referred  to  by  defendant's  counsel, 
]D  any  way  sustains  his  position,  Tbe  words, 
"so  far  as  that  particular  risk  is  concerned." 
do  not  refer  to  the  time  in  which  tbe  subject  is 
exposed  to  tbe  peril;  hut  where  a  premium  is 
applicable  to  risks  on  two  or  more  distinct  sub- 
jects of  insurance,  and  no  risk  has  ever  been 
incurred  upon  one  subject,  the  proportionate 
premium  may  be  recovered.  This  is  evident, 
not  only  from  tbe  reading  of  the  previous  sec- 
tions, but  from  the  history  of  the  legislation 
which  led  to  the  adoption  in  the  Code  States 
of  section  1642.  This  section,  as  originally 
adopted  in  California,  read:  "A  person  insured 
is  entitled  to  a  return  of  premium  paid,  or  a 
ratable  proportion  thereof,  if  no  part  of  his  in- 
terest in  the  thing  insured  is  exposed  to  any  of 
the  perils  insured  against;  or  where  the  insur- 
aace  is  made  for  a  definite  period  of  time,  if  it 
is  not  exposed  to  such  peril  for  the  whole  of 
that  time." 

In  proposing  as  an  amendment  tbe  language 
of  section  1543,  tbe  Code  examiners  said:  "The 
present  section  does  not  conform  to  the  general 
rule  and  the  law  elsewhere,  and  is  manifestly 
unjust.  Under  it,  the  insured,  meeting  with  a 
loss  in  the  first  month  of  a  policy  for  a  year, 
could  recover  not  only  the  loss  but  eleven 
twelfths  of  the  premium,  thus  depriving  the 
infurer  of  tbat  proportion  of  the  consideration 
for  which  he  assumed  the  risk,"  If  the  defend* 
ant  had  sustained  a  loss  during  the  first  year, 
the  premium  for  which  had  been  paid  in  cash, 
he  would  have  been  liable  on  his  note,  because 
the  peril  had  existed,  the  insurer  had  been 
liable,  and  the  event  insnred  against,  in  con- 
sideradoQ  of  the  entire  premium,  had  hap- 
pened. This  being  an  insurance  for  flveyears, 
and  the  risk  having  at  tached ,  the  insured  Is  not 
entitled  to  any  reduction  on  bis  note. 

As  a  new  trial  must  be  granted,  the  question 
in  relation  to  costs,  presented  on  the  hearing. 
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vill  Bfilii  cone  befine  the  trial  cooit,  and  it  is 
deemed  advisable  to  indicate  oar  views  there- 
on. The  Organic  I^aw  gives  to  the  district 
courts  chancery,  as  well  as  common-law,  ju- 
risdiction, and  limits  the  jurisdiction  of  jus- 
tices of  the  peace  to  matters  in  controversy 
where  the  debt  or  sum  claimed  does  not  ex- 
ceed 9100.  It  also  provides  that  the  jurisdic- 
tion oif  these  courts  shall  be  limited  by  law. 

This  court  in  St.  Paul  F.  db  M.  Ins.  Go.  v. 
^jiton  (Dak.).  28  N.  W.  Rep.  193,  held  that, 
under  the  Organic  Law  and  the  Acts  of  the  Ter- 
ritorial Legislature,  in  all  actions  arising  on 
contracts  for  the  recovery  of  money  only, 
where  the  amount  claimed  does  not  exceed 
$100,  the  district  courts  and  justices  of  the 
peace  have  concmrent  original  jurisdiction. 

SectioD  5101,  Comp.  Laws  Dak.,  allom  costs 
of  course  to  the  plaiatiff,  in  an  action  for  the 
recovery  of  money,  where  be  recovers  fSO,  and 
allows  costs  of  course  to  the  defendant,  in  such 
an  action,  unless  the  plaintiff  is  entitled  to 
costs.  It  is  claimed  that  the  effect  of  this  sec- 
tion Is  to  indirectly  limit  the  jurisdiction  of  the 
district  courts  to  9SO  Xny  denying  the  plaintiff 
costs,  and  allowing  the  defendant  costs,  where 
tlie  amount  lecovered  is  below  that  sum. 


We  cannot  concur  in  this  podtkm.  Hut 
the  Lwislature  had  the  power  to  limit  the  ju- 
risdiction of  the  district  court,  if  they  had  so 
desired,  we  cannot  doubt,  in  the  face  of 
§  1866,  Rev.  Slat.  U.  8.,  expressly  conferring 
that  power.  They  have  not  done  so  directly, 
nor,  in  our  ofrinion,  does  this  section  Iiave  any 
such  effect  upon  the  Jurisdiction  of  the  court 
Indirectly.  At  the  common  law,  costs  were 
unknown.  They  are  purely  the  creatures  of 
statute.  Sawtman  v.  Sherry,  87  Fed.  Rep.  844; 
Qib9on  V.  MemphU,&  G.  R.  Go.  81  Fed. Rep.  568. 

The  legislative  power  is  expressly  extended 
to  all  rightful  subjects  of  legislation;  and  that 
the  allowance  or  refusal  of  costs  in  judicial 

Proceedings  is  such  a  subject  we  cannot  doubt, 
'he  exerdse  of  that  power  in  no  wise  affects 
tbe  question  of  jurisdiction.  If  the  suitor  de- 
sires to  present  his  claim,  he  may  avail  bimseK 
of  either  court,  and  jurisdiction  could  not  be 
denied;  but  he  must  accept  such  costs  as  tbe 
Legislature  has  provided  for  that  court.  Bu»- 
bp  V.  Carpenter,  8  Pac.  Rep.  198. 

The  judgment  qft^  DMriet  Oomi  itherebg 
r&D&raed,  and  a  nw  trial  ordered. 

All  the  Justices  concur,  except  Bom*  J., 
not^tting. 


CALIFORNIA  SUPREME  COURT. 


Leo  B.  GARDNER,  Retpt, 

V. 

Fred  STROEVER,  Appt. 
i  cw.  >i 

1.  To  JourtUy  a  mandatory  preliminary 
Iqlnnetloa  a  clear  case  of  prospeutlve  Injury 
for  whhih  the  plalDtUt  will  have  no  adequate 
remedy  at  law  la  lodlspensable. 

8.  An  aUwaUon  that  plalntUT'wlU  be 
damagea  In  a  oertafa  sum  by  a  buUdln?  al- 
ready ereoted  whtoh  obatruots  his  use  of  a  road, 
wttbout  any  allegation  that  any  other  or  further 
act  to  bis  damage  1b  threatened,  or  that  defend- 
ant Is  not  responsible  for  tbat  sum,  or  that  there 
Mil  be  any  extraordinary  Impediment  in  the 
way  of  reooverlng  that  sum  by  an  aotlon  at  law. 
Is  not  sufflcfent  to  Justify  a  mandatcnry  prelimi- 
nary injunction. 

3.  Aprtfimlnavr  IqlnnetionwIIlBiot  be 
retamed  where  the  acts  Bought  to  be  lertralned 
had  been  performed  betfore  the  order  for  the  In- 
Junotloii  was  made  or  served. 


HOTK.— Injunction  to  rtetrain  a  threatened  wrong. 

Tbe  restralnlDg  power  of  equity  extends  through 
the  whole  range  of  rights  and  duties  which  are 
recognized  by  the  law.  This  Jurisdiction  Is.  how- 
ever, modified  and  restricted  by  considerations  of 
expediency  and  of  convenience.  New  York  Print- 
ing A  D.  Establishment  v.  Fitch,  1  Paige.  SB;  New 
York  V.  Uapes,  fl  Johns.  Ch.  16;  Ogden  v.  Kip.  id. 
IflO;  8Pom.  Eg.  Jur.868. 

Thus  It  will  not  interfere  to  restrain  the  breach 
of  a  contract,  or  the  oommlssioQ  of  a  tort,  or  the 
violation  ol^  any  right,  when  the  legal  remedy  of 
compensatory  damages  would  l>e  complete  and  ad- 
equate. The  Inoompleteness  and  Inadequacy  of 
tbe  legal  remedy  Is  the  criterion  which,  under  the 
settled  doctrine,  determines  the  right  to  the  equita- 
ble remedy  of  Injunction.  Jersey  City  v.  Gai^lnw, 
AL.  R  A. 


(October  ».  1888.) 

APPEAL  by  defendant  from  an  order  of 
the  Supenor  Court  of  Butte  County  deny- 
ing a  motion  to  dissolve  a  preliminary  injunc- 
tion restraining  him  from  obstructing  a  certain 
road.  Metiers^. 
Commissioner'a  opinioo. 
The  facts  are  fully  stated  in  tbe  opinion. 
Mewre.  Reardaa  ft  Freer.for appellant: 
If  tbe  injury  be  already  committed,  the  writ 
can  have  no  operatloo  to  correct  it;  and  equity 
will  not  interfere  for  the  purposes  of  punish- 
ment, or  to  compel  persons  to  do  ri^t,  but 
only  to  prevent  them  from  doing  wrong. 
1  Hieh,  iDj.  pp.  8,  6,  ed.  1880. . 
The  Injunction  will  not  be  retained,  where 
it  appears  that  the  acts,  the  performance  of 
which  is  sought  to  be  restrained,  had  been  per- 
formed before  the  order  for  the  injuncti(m  was 
made  or  served. 
soger  v.  JohnMn,  44  Cal.  186. 
In  reference  to  private  acticma  Ita  obBtnic- 


83  N.  J.  Eq.  822:  FoweU  v.  Foster,  S9  Oa.  790;  John- 
son v.  Conaeotlout  Bank,  Zl  Conn,  ua,  157;  Watson 
V.  Sutherland,  72  U.  S.  ft  Wall.  74  (18  L.  ed.  SSO);  3 
Pom.  Eq.  Jur.  868. 

A  preliminary  or  interlocutory  Injunction  can 
only  be  used  for  prevention  or  proteotlOD.  It  can- 
not be  used  for  the  purpose  of  oommandinv  de- 
fendant to  undo  anything  already  performed  or 
proAiously  dona  See  Chicago  AN.  W.  R.  Go.  T. 
Dey,  1  L.  K.  &.  744,  and  note,  86  Fed.  Sep.  BtMt. 

An  injunction  to  restrain  a  threatened  wrtntgcan 
Issue  only  In  an  extreme  case  wbete  the  Injury 
threatened  will  be  Irreparable.  CUoego  *  K.  W. 
B.  Co.  V.  Dey,  svpFa. 

The  legal  remedy  must  be  Inadequate.  iMd.; 
Haines  v.  Ball.  8I>.  B.  A.  618.  naU. 
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tions  of  pabtlc  blgbways.  Uie  injury  com- 
plained of  most  be  spedu  In  character,  and  not 
merely  greater  in  degree  than  that  of  the  gen- 
eral public. 

Btgley  t.  Nunan,  68  Cal.  404;  Payne  t.  Me- 
Kinley,  54  Cal.  533;  Crouiley  t.  Dana,  68  CaL 
461;  1  High,  Inj.  ^762,  ed.  1880. 

liie  complaint  is  insafScient  to  BU|q>ort  the 
InjonctioD  upon  the  theory  that  the  otntniction 
constitutes  a  private  nuisance  in,that  it  prevents 
plaintiff  from  carrying  on  his  business,  and  oc- 
casions loss  to  him. 

See  Tomltnscm  v.  Bubio,  16  Cat  204;  Meehan- 
iet  Faundrp-v.  RyaU,  62  Cal.  418;  Aram  v. 
BehaOenierger,  41  Cal.  449;  Leieiaton  Tump.  Co. 
T.  Shaeta  A  W.  Wagon  Boad  Co.  41  Cal.  562; 
JanitY.  Santa  (Sara  VaUey  R,  Co.  ti&  Cal.  488; 
Teio  Co.  r.  Saeramento,  86  Cal.  196;  Tibbetav. 
made,  60  Cal.  480;  Marini  v.  Oraham,  67  Cal. 
182;  aktrley  v.  Bithop,  67  Cal.  545. 

Meaart.  Gray  A  Sexton,  for  respondent: 

In  this  case  the  injury  to  plaintiff  had  just  be- 
gun; his  business  had  not  been  damaged  much. 
It  was  to  prevent  the  business  from  being  en- 
tirely destroyed,  not  because  that  it  had  already 
been  destroyed,  that  the  writ  was  called  for. 
The  work  of  destruction  had  hut  just  begun. 

Code  Civ.  Proc.  subd.  3,  %  626;  High,  Inj. 
Isi  ed.  ^  18. 

An  injunction  may  be  granted  "when  it  ap- 
pears by  the  complaint  or  affidavit  that  the 
commission  or  conunuance  of  some  act  during 
the  litigation  would  produce  waste  or  great  m 
irreparable  injury  to  the  plaintiff." 

Code  Civ.  Proc.  atipra. 

The  injury  to  us  is  as  irreparable  as  it  was  to 
the  plaintiff  in  the  case  of — 

SteAarda  v.  Dowr,  64  Gal.  6S.  Bee  High, 
Inj.  2ded.  §6U6. 

Van  CUei;  C,  delivered  the  following 
opinion: 

The  complaint  describes  a  public  road,  "ex- 
tending from  the  Oroville  and  Miner's  Ranch 
public  road  northeasterly  past  the  slaughter- 
bouse  of  defendant  and  the  slaughter-house  of 
plaintiff,  to  the  residence  of  Nancy  Cooper," 
about  seventy  rods  in  length,  situate  in  BuUe 
Cuunty,  and  alleges  that  puintifl  is  in  posses- 
don  of  a  alaugfatei^house  on  the  south  side  of 
the  road  described;  "and  that  the  only  means 
of  entrance  and  exit  to  and  from  said  slaughter- 
bouse  to  said  public  highway  leading  from 
Oroville  to  Miner's  Ranch,  or  any  other  public 
highway,  is  over  and  along  said  highway  lead- 
ins  to  the  residence  of  Nancy  Cooper  afore- 
said. That  the  defendant  on  the  20th  day  of 
February,  1889,  wrongfully,  unlawfully  and 
fraudulently,  and  for  the  purpose  of  vexing, 
annoying  and  preventing  this  plaintiff  from 
reaching  his  said  slaughter-house,  entered  upon 
said  public  hi^way  leading  from  the  Ororille 
and  Miner's  Ranch  road  to  the  residence  of 
Nancy  Cooper  aforesaid,  at  a  point  between 
idalntffl'a  daughterhouse  and  said  Oroville 
and  Miner's  Ranch  road,  and  caused  to  be  erect- 
ed across  said  public  highway  an  obstruction, 
to  wit,  a  building  which  completely  obstructed 
said  road  for  all  uses  of  a  road,  and  wholly 
prevented  this  plaintiff  from  reaching  his  said 
slaughter-bouse.  That  plaintiff  has  no  other 
way.  convenient  or  otherwise,  by  which  he  can 
reach  bis  said  slaughter-house.   That  plaintiff 
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is  engaged  in  the  butchering  business  in  the 
Town  of  Oroville,  and  is  compelled,  in  order 
to  supply  the  wants  of  his  customers,  to 
slaughter  a  number  of  animals  each  day. 
That  he  has  no  other  place  for  slaughtering 
said  animals  than  the  place  heretofore  de- 
scribed. That  if  defendant  is  permitted  to 
maintain  his  said  obstruction  across  the  public 
road,  as  aforesaid,  plaintiff's  business  will  be 
entirely  destroyed  and  broken  up,  to  his  damage 
in  the  sum  of  $5,000.  That,  bv  reason  of  the 
acts  heretofore  complained  of,  plaintiff  has 
been  damaged  in  the  sum  of  $800.  Wherefore 
plaintiff  prays  judgment  against  the  said  de- 
fendant for  the  sum  of  $80t)  and  costs  of  suit; 
that  defendant  be  enjoined  and  restrained  from 
maintaining  any  obstruction  in  and  across  said 
road  during  the  pendency  of  this  action:  and 
that  upon  the  trial  of  this  case  said  injunction 
be  made  perpetual;  and  for  such  other  and  fur- 
ther relief  as  may  be  equitable  and  just." 

Upon  this  complaint  alone  the  superior  judge 
granted  an  injunction  until  further  Mder,  com- 
manding the  defendant  and  his  agents  "to 
de^t  and  refrain  from  obstructing,  or  in  any 
way,  manner  or  form  interfering  with,  the 
road  leading  from  the  Oroville  and  Miner's 
Ranch  road  to  the  residence  of  Kancy  Cooper." 

The  defendant  moved,  on  the  complaint 
alone,  to  dissolve  the  injunction  upon  "the 
ground  that  the  complaint  does  not  state  facts 
sufficient  to  warrant  the  issuance  or  continu- 
ance of  an  injunction."  This  motion  was  de- 
nied, and  the  appeal  Is  from  the  order  denying 
it. 

I  think  the  motion  to  dissolve  the  injunction 
should  have  been  granted.  It  appears  by  the 
complaint  that  the  building  complained  of  as 
being  an  obstruction  to  plaintiff's  use  of  the 
road  had  been  erected  before  the  commence- 
ment of  the  action;  and  it  is  not  alleged  that 
defendant  has  threatened  to  do  any  other  or 
further  act  tending  to  obstruct  the  road,  or 
otherwise  to  injure  the  plaintiff.  There  was 
therefore  no  foundation  in  the  complaint  for  a 
merely  preventive  injunction;  and  mandatory 
preliminary  injunctions  are  seldom  granted, 
and  only  in  a  peculiar  class  of  extreme  cases,  of 
which  this  case  is  not  one.  High,  Inj.  gg  3, 4; 
MurdocJea  Caae,  2  Bland,  Ch.  461,20  Am.  Dec. 
881,  and  Twtea  citing  the  principal  English  and 
American  cases. 

To  say  the  least,  there  is  nothing  in  our  Code 
of  Civil  Procedure  more  favorable  to  manda- 
tory injunctions  than  is  to  be  found  in  the  gen- 
eral current  of  English  and  American  authority. 
Indeed,  our  Code  definition  of  an  injunction 
(Code  Civ.  Proc.  §  625)  entirely  omits  the 
mandatory  ingredient  found  in  nearly  all  the 
definitions  of  me  text  writers.  High,  Inj.  §  1, 
and  note. 

But,  without  regard  to  statutory  provisions, 
it  seems  to  be  well  settled  that  a  very  strong 
and  urgent  case  is  required  to  justify  a  manda- 
tory preliminary  injunction.  A  clear  case  of 
prospective  injury  for  which  the  plaintllf  will 
have  no  adequate  remedy  at  law  is  indispensa- 
ble. 

In  this  case  It  is  only  alleged  that  plaintiff 
will  be  damaged  in  the  sum  of  $6,000;  and  there 
is  no  allegatton  that  the  defendant  is  not  re- 
sponsible for  that  sum,  nor  ftbat  there  will  be 
any  extraordinary  impediment  in  the  way  of 
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recoming  that  lum  bj  an  action  at  law. 
Ihmlituon  v.  Subio,  16  Cal.  204;  Meehanit^s 
Foundry  v.  B^U.  62  Cal.  418. 

Beddea,  U  has  been  decided  \ij  tbis  court 
Uiat  a  preliminary  injuoctioD  "will  not  be  re- 
tained where  it  appears  [by  theaoswer,  udcod- 
tradicted  by  a£Bdavit]  that  the  acts,  the  per- 
formance of  which  is  sought  to  be  restrained, 
had  been  perfonned  before  the  order  for  the  in- 
juDctioD  was  made  or  seired."  IMger  t. 
Jt^nmn,  44  Cal.  182.   A  fortiori,  where  the 


fact  of  performance  appears  in  the  oomplalnt, 
as  io  this  case.   I  think  the  order  denying  the 
motion  to  dissolTe  the  hijunction  shonld  be  re- 
versed, wiUi  direction  to  grant  the  motion. 
We  concur:    Haynei  V.;  Oibaon,  C. 

Per  Cnriajn: 

For  the  reasoDs  given  in  the  foregoing  opin- 
ion the  order  denying  the  motion  to  diMolve  the 
ii^unetioit  it  reeened,  aith  direetion  to  grant 
Ihe  rnoHm. 


IOWA  SUPREME  COURT. 


FIRST   NATIONAL    BANK   of  Stuart, 
A^t., 

V. 

Milton  H0LLIN08W0RTH  and  Wife. 

(  Iowa  ) 

1.  ImproTtog  prwmlaca  with  >  AmiAtnx  to 
1IM  (bam  tur  »  Homitrtcad  Is  not  lumotoDt 
without  autaal  oocuponoy  to  give  the  home- 
stead cbaraoter. 

8.  No  part  of  a  debt  Is  Becared  wltbln  the 
meanlngr  of  tbp  law  with  reference  to  the  appli- 
cation of  payments,  because  of  the  fact  that  a 
part  of  the  debt  wus  created  before  the  home- 
stead OC  the  debtor  became  exempt. 

8.  The  »MiUe>tiiwi  of  paymenta  abomld 
be  made  toy  the  law  eo  as  to  preserve  a 
homortClMl  right  nf  the  debtor,  where  neither 
partf  has  directed  the  application  of  the  pay- 
ments, and  a  part  of  the  indebtedness,  which  Is  an 
entire  unsecured  claim,  was  created  t>cfore  the 
property  oonstltutln^  the  homestead  became  ex- 
empt. 

(October  21. 1888.) 

APPEAL  by  plaiotiil  from  a  decree  of  the 
District  Court  for  Guthrie  County  in  favor 
of  defendants  in  an  actioo  to  subject  certain 
premises  claimed  as  a  bomeslead  to  the  pay- 
meut  of  a  judgment.  Affirmed. 
The  facts  arc  fully  stated  in  the  opiaion. 
3fai»rg.  Tofgg  ft  Hinkson,  for  appellant: 
It  is  the  duty  of  the  court  iu  makiog  the  ap- 
plication to  make  it  upon  the  indebtedness 
where  the  plaintiff's  security  Is  the  most  pre- 
carious. As  to  the  loan  made  prior  to  the  oc- 
cnoancy  of  the  homestead,  plaintiff  has  the 
rignt,  io  the  absence  of  otiier  property  of  de- 
fendants, lo  have  said  homestead  property  sub- 
jected to  its  payment,  and  that  right  to  have 
said  homestead  subjected  is,  in  legal  contem- 
plation, security  for  that  part  of  the  indebted- 
ness. 

"A  security  is  something  which  makes  the 
enjoyment  or  enforcement  of  a  right  more  se- 
cure nr  certain.  .  .  .  A  security  on  property 
is  where  a  right  over  property  exists  by  virtue 
of  which  the  enforcement  of  a  liability  or 
promise  is  facilitated  or  made  more  certain. " 

Hapnlje  &  L.  Law  Diet. 

Where  neither  the  debtor  nor  creditor  has 
made  any  application  of  payments,  a  court  of 
equity  will  apply  them  lo  those  debts  for  which 
the  security  is  most  precarious. 

Field  V.  IloOand,  10  U.  S.  6  Cranch,  8  (8  L. 
ed.  186);  Gordon  v.  Jlobart,  2  Story,  248; 

L.  R.  A. 


Ghetter^v.  iVheelvtriglU,  15  Conn.  563;  BotUy 
Porter,  4  J.  J.  Marsh.  (Ky.)  621;  Burks  v. 
Albert,  Id.  97;  Hammer  v.  Rochester,  2  J.  J. 
Marsh.  144;  Taylor  v.  Talbot,  Id.  49;  Hillytrv. 
Vaughan,  1  J.  J.  Marsh.  688;  Sager  v.  Warley, 
Rice.  Eq.  (S.  C.)  26;  Heilbron  v.  BiaseU,  1 
Bailey,  Eq.  (S.  C.)  480;  Gregory  v.  Forrester,  1 
McCord,  Ch.  (S.  C.)  818;  Smith  v.  Wood,  1  N. 
J.  Eq.  74:  Patiimn  v.  Halt,  9  Cow.  747;  Jotut 
T.  KOgore.  2  Rich.  Eq.  (S.  C.)  68;  Baine  T. 
WiUiamt,  10  Smedes  &  M.  118. 

If  there  are  separate  demands,  part  of  which 
are  secured  aod  part  not  secured,  the  applica- 
tion will  be  made  on  those  not  secured. 

Langdon  v.  Bown,  46  Vt  512;  TruUinger  t. 
Kofoed,  7  Or.  238;  Camp  v.  dmith,  16  N.  Y.  B. 
R.983. 

The  law  secures  to  a  creditor  the  benefit  of 
all  the  securities  he  has,  and  will  so  appropri- 
ate the  sums  realized  as  lo  secure  the  payment 
of  both  debts. 

Simll  V.  Older  (Iowa),  10  N.  W.Rep.  784;  San- 
larnv.  Stark,SlFeA.  Rep.18;  Hajiaon  v.Manlfy 
(Iowa),  88  N.  W.  Rep.  857;  Mayor  of  Alexan- 
dria V.  Patten,  8  U.  S.  4  Cranch.  817  0S  L.  ed. 
683);  U.  8.  v.  January,  11  U.  S.  7  Cranch,  678 
(8  L.  ed.  443);  ShdUiharger  v.  fliflna,  18  Kan, 
346. 

1  Sutherland  on  Damages,  page  423,  nays; 
'  'If  one  debt  be  secured  and  another  not  secured, 
and  a  general  payment  is  made,  the  general 
rule  is  that  the  court  will  apply  it  to  the  debt 
which  is  not  secured — to  the  debt  where  the  se- 
curity is  most  precarious." 

See  MeDaniel  t.  liarrMt,  5  Bush.  188; 
Thomas  v.  Kelsey,  80  Barb.  268;  ISlanton  v. 
Hire.  5  T.  B.  Mon.  253;  Field  v.  Holland,  10 
L'.  S.  6  Cranch,  8  (3  L.  ed.  136);  Burks  v. 
Albert,  4  J.  J.  Marsh.  97;  Hammer  y.  Rochester 
4  J.  J.  Marsh.  144;  FoaUr  v.  MeOrato,  64  Pa 
464;  Pattison  v.  Hull,  9  Cow.  747;  Down  t. 
Morewood,  10  Barb.  168;  Johnaon'a  App.  37  Pa. 
268;  Langdon  v.  Boireu,  46  Vl.  618;  ^inkt» 
V.  Martin,  72  N.  C.  92. 

Messrs.  Applegate  ft  Brown»  for  ap- 
pellees: 

Appellant  acquired  no  lien  upon  the  property- 
prior  to  the  date  upon  which  its  judgment  vas 
rendered,  viz.;  Februarv  16, 1887. 

Iligl^  V.  Miilard,  45  Iowa,  566. 

There  had  been  paid  then  prior  to  the  rendi- 
tion of  Judgment  $1,540.50.  At  the  time  of  the 
payment  of  the  $1,540.50  appellant  had  no  liea 
upon  the  property  and  hence  no  security  for 
the  payment  of  any  part  of  the  $5,000  indebted- 
ness; and  the  rule  that  where  neither  the  debtor 
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nor  creditor  baa  made  application  of  paj- 
ments,  a  court  of  equity  will  apply  them  to 
those  debts  for  which  the  security  is  most  pre- 
«ariou8,  has  no  applicatioQ  to  the  case  at  bar. 

See  8maU  v.  Older  (Iowa),  10  N.  W.  Rep.  7  84. 

Payments  made  on  an  open  account  are  pre- 
anmably  to  be  applied  to  the  extinguishmeut  of 
the  items  thereof  in  the  order  of  thdr  date. 

Story,  Eq.  Jur.  g  469//  AUen  v.  Brown,  89 
Iowa,  ^0  and  cases  there  died;  2  Parsons, 
Notes  and  Bills,  p.  237  and  rutte  (A);  Maekey  v. 
Fuliertm.  7  Colo.  558;  IVvaeott  t.  King,  6  N. 
Y.  147;  MuDger,  Application  of  Payments,  p. 
102,  and  cases  cited. 

The  above  rule  as  to  the  application  of  pay- 
ments will  govern  without  reference  to  the 
fact  that  one  item  may  be  better  secured  than 
another  when  the  particular  parts  have  been 
blended  together  io  one  common  account,  and 
have  DO  longer  any  separate  existence  and  the 
iMlance  only  is  considered  sa  due. 

Mnnger,  Application  of  Payments,  p.  107; 
ffarriaon  v.  JMntton,  27  Ala,  445.  See  also 
WiUit  V.  Mclntire,  70  Tex.  84;  Crompton 
T.  Pratt,  105  Mass.  255;  Miller  v.  MUler,  10 
Shep.  22;  Cuihiw  t.  Wyman,  44  Me.  121;  Qaig- 
ley  V.  Dvffey,  03  Iowa,  610;  ffoUieter  T.  JJavu. 
54  Pa.  508. 

Mr.  Sutherland  in  his  work  on  Damages, 
vol.  1,  p.  4:^,  says:  "It  has  been  held  that  this 
rule  should  apply  without  reference  to  the  fact 
that  one  item  may  be  better  secured  than 
another,  since  the  particular  parts,  being 
blended  tocher  in  odb  common  account, 
have  no  se]uirate  existence;  the  balance  only  is 
considered  ns  due;  and  a  payment  made  on  such 
account,without  a  more  speciflc  appropriation, 
is  tivat«l  by  a  majority  of  the  cases  as  applied 
to  the  earliest  items,  although  for  some  of  these 
the  creditor  has  a  lien  or  other  security  and  has 
none  for  the  others." 

Worthl^  y.  Emermm,  116  Man.  874;  Tru$a)tt 
V.  JKnj7,  6  N.  T.  147;  Jfiww  v.  Oray,  32  La. 
Ann.  289;  Cvthing  v.  Wyman,  44  Me.  121.  See 
also  Crompton  v.  Pratt,  105  Mass.  255. 

Code,  §  2000,  authorizes  a  change  of  home- 
stead. 

Furman  t.  Deweli,  86  Iowa,  170. 

A  change  ran  be  made  hy  the  building  of  a 
new  bouse  and  improvements  upon  other  land 
of  the  owner  of  the  old  homestead,  and  his 
right  to  such  change  is  effectually  guarded  by 
the  law.  The  law  will  secure  to  him  a  reason- 
able time  in  which  to  make  the  change. 

CmcgeU  v.  Warrijigton,  66  Iowa,  666;  Bobb  v. 
MeBride,  28  Iowa,  886;  Benham  v.  Ohamier- 
lain,  89  Iowa,  858. 

Oranflfer.  J.,  delivered  the  opinion  of  the 
court: 

On  the  18th  of  February,  1887,  the  plaintiff 
obtained  a  judgment  against  the  defendant  for 
$8,542.88  on  an  unpaid  balance  of  a  promis- 
sory note  for  15,000,  dated  June  16,  1886. 
The  consideration  for  the  $5,000  note  was 
made  up  in  part  of  prior  loans,  the  earliest  of 
-which  was  $1,500,  loaned  May  5,  1888.  Prior 
to  the  entry  of  the  judgment,  there  had  been 
paid  on  the  $6,000  note  $1,888.96,  but  no  ap- 

{)lication  of  such  payments  had  been  made  hy 
ndoTsements.  The  defendant  for  years  prior 
to  May  5,  1888,  had  owned  and  occupted  a 
home^ead  in  Guthrie  County,  and  during  the 
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season  of  1882  and  1888  he  built  his  present 
homestead,  and  moved  into  itin  October  of  the 
latter  year,  from  the  old  homestead. 

1.  The  case  deals,  to  some  extent,  with  the 
question  as  to  when  the  homestead  character 
attached  to  the  new  house,  the  point  of  con- 
tention being  as  to  its  having  that  character  on 
May  6,  1888,  when  the  $1,500  was  loaned. 
Tlie  record  discloses  that  the  house  and  bam 
were  inclosed  In  1882,  that  some  stock  wbs 
kept  on  the  place,  and  other  facts  on  which  ap- 
pellee bases  the  homestead  character;  but  to 
our  minds  there  was  not,  prior  to  October, 
1888,  a  change  of  homesteads.  It  is  true,  the 
premises  were  being  improved  with  a  design 
to  use  them  for  a  homestead;  but  something 
more  than  the  improvement  of  property  with 
such  a  design  Is  necessary  to  give  it  the  home- 
stead character.  The  occupancy  disclosed  in 
the  record  is  entirely  consistent,  or  might  be, 
with  a  purpose  to  retain  the  old  homestead, 
and  merely  improve  the  premises  in  question. 
The  facts  do  not  bring  the  case  within  any  of 
the  cases  defining  actual  occupancy.  There 
must  be  actual  occupancy,  to  give  the  home- 
stead  character.  Oxvam  v.  Dewey,  4!t  Iowa, 
414;  Elaton  v.  Robineon,  38  Iowa,  208;  GharkB 
v.  Lambffrson.  1  Iowa,  485. 

2.  With  the  fact  established  as  to  when  the 
homestead  character  attached,  it  is  a  question 
of  the  liability  of  the  homestead  for  any  part  of 
the  judgment.  This  branch  of  the  case  In- 
cidentally involves  a  qnestion  of  the  applica- 
tion of  payments.  There  is  no  claim  that  any 
part  of  the  debt  represented  in  the  judgment 
was  contracted  prior  to  the  occupancy  of  the 
homestead,  except  the  $1,500  loaned  May  6, 
1883;  and,  conceding  that  without  any  pay- 
ments the  homestead  would  be  liable  for  as 
much  of  the  Judgment  as  represented  the  in- 
debtedness contracted  before  the  homestead 
character  attached,  the  question  is  presented 
as  to  how  the  payments,  aggregating  $1,888.96, 
made  before  judgment,  shall  be  applied.  If  it 
is  to  be  applied  to  the  part  of  the  note  repre- 
senting the  $1,500  of  May  5,  then  the  judg- 
ment represents  no  indebtedness  contracted  be- 
fore the  property  in  question  became  a  home- 
stead; but  if,  as  claimed,  it  should  be  applied 
to  the  other  part  of  the  Indebtedness  represent- 
ed by  the  note,  then  the  judgment  would  rep- 
resent an  Indebtedness  contracted  before  the 
property  was  a  homestead.  It  is  conceded  that 
no  special  application  of  payments  was  directed 
by  the  defendant,  nor  was  any  such  application 
made  by  the  plaintiff.  The  money  was  re- 
ceived and  passed  to  the  credit  of  the  defend- 
ant without  even  indorsement  on  the  note. 
The  case  presents  the  question  of  what  appli- 
cation the  law  will  make,  under  the  circum- 
stances of  the  case.  The  authorities  furnish 
different  rules  as  applicable  to  cases  controlled 
by  different  circumstances.  It  is  contended  by 
appellee  that  the  rule  governing  payments  on 
an  open.nmning  account  shouldapply, — which 
is  that  the  payments  are  to  be  applied  to  the 
extinguishment  of  the  items  io  the  order  of 
their  dates;  and  the  rule  is  fully  supported  by 
authority.  Fieidv.  HoUand,  10  U.  8.  OCranch. 
8  [8  L.  ed.  1361;  ScAuelenMirg  v.  Martin,  2 
Fed.  Rep,  747;  Pardee  v.  Markle  (Pa,)  6  Atl. 
Rep.  86;  Mack  v,  Adler,  22  Fed.  Rep,  670: 
Hereey  v.  Bennett  (Minn.)  9  N.  W.  Be^.  690; 
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Hannon  v.  Engelrnann  (Wta.)  0  N.  W.  Rep. 
791. 

In  fact  it  Is  doubtful  if  any  authority  can  be 
found  cODtraTeniDg  the  proposed  rule.  We 
think,  however,  that  the  rule  is  not  applicable 
to  the  case  at  bar,  as,  under  the  aulhorities 
tdted,  the  rule  is  applicable  only  to  open  ac- 
counts; and,  If  there  was  ever  a  strictly  open 
account  between  these  parties  to  which  the  rule 
would  apply,  it  had  been  settled  by  the  note 
in  question,  after  wbicb  the  payments  were 
made.  The  diiferent  transactions  between  the 
parties,  giving  rise  to  the  different  items  of  in- 
debtedness w&icb  finally  culminated  in  the  note 
iu  question,  were  loans  upon  notes  in  such 
manner  that  we  incline  to  the  view  that  tb^ 
were  "  distinct  debts,"  rather  tban  being  items 
of  an  open  account. 

.  8.  Viewing  the  items  of  indebtedness  which 
made  up  the  aggregate  of  the  $5,000  note,  as 
above  stated,  we  arc  led  to  the  rule  of  the  ap- 
plication of  payment  under  that  state  of  facts. 
If  the  items  of  indebtedness  had  continued  as 
aeimately  evidenced  before  the  fS.OOO  note 
was  given,  the  defendant,  in  making  the  pay- 
ments, had  a  riirht  to  elect  on  which  it  should 
apply.  If  be  failed  to  do  this,  the  plaintiff 
could  make  the  application.  If  neither  made 
the  application,  "then  the  law  applies  it  ac- 
cording to  its  own  notions  of  justice."  W?iit- 
ing  V.  Eichtiberger,  16  Iowa,  4^. 

This  rule  has  abundant  support  in  authori- 
ties before  cited,  as  well  as  maziy  others.  Nei- 
ther the  quite  elaborate  briefe  of  counsel  on 
this  branch  of  the  case,  nor  our  own  research, 
have  brought  to  our  notice  a  case  in  which, 
after  distinct  debts  are  so  united  as  to  be  evi- 
denced by  a  single  note,  an  application  of  pay- 
ments not  iodoraed  on  the  note  was  sought  as 
to  a  distinct  part  of  tlw  debt;  and  as  the  inter- 
ests of  both  parties  in  this  case  lead  to  the  dis- 
cttssion  of  the  question  of  snch  particular  ap- 
plication rather  than  to  an  application  general- 
ly, and  governed  somewhat  the  fact  that  on 
the  question  of  general  application,  without 
any  reference  to  particular  parts  of  the  debt, 
we  desire  to  be  lietter  informed  by  arguments 
and  briefs  directed  to  that  question,  we  dis- 
pose of  the  case  on  the  line  of^  arguments  pre- 
sented, and  in  so  doing  we  leave  undecided  the 
question  if  the  application  should  be  gen- 
eral. 

A  case  in  which  some  light  is  given,  where 
the  application  is  made  dv  indorsement,  is 
Shddtm  V.  Bennett  (Mich.),  7  N.  W.  Rep.  228. 
Appellant's  view  of  the  case  Is  that.  Inasmuch 
as  neither  party  has  directed  the  application,  it 
is  to  l)e  made  under  the  rules  of  law  applicable 
to  such  failure;  and,  as  fixing  the  duty  of  the 
court  under  that  rule,  it  claims  that  the  appli- 
cation should  be  BO  made  as  to  preserve  to 
plaintiff  its  security,  and  best  to  enable  it  to 
collect  its  entire  debt;  and  to  that  end,  if  any 
part  of  the  debt  is  unsecured,  the  payment 
should  be  applied  to  the  unsecured  part,  and, 
if  all  is  secured,  then  the  payment  should  be 
applied  to  the  part  where  the  security  is  moat 
precarious.  The  rule,  with  a  slight  modifica- 
tion, has  strong  support  on  authoritT.  Leeds 
V.  Gifford  (N.  J.)  5  Atl.  Rep.  795;  Hertey  v. 
Bennett  (Minn.)  9  N.  W.Rep.690;  Coont  v.  Tome, 
9Fed.Kep.  683:  SehuUnburg  v.  i/artin,  2  Fed. 
Rep.  747;  Sanborn  v.  8ti»rk.  81  Fed.  Rep.  IS; 
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Field  v.  miand,  10  U.  S.  6  Cranch,  8  [8  L. 
ed.  186]. 

Quite  an  extended  cnllection  of  authorities  is 
to  be  found  in  notes  to  Mehoit  v.  Enowlea,  17 
Fed.  Rep.  494,  many  of  which  support  the 
rule.  The  modification  of  the  rule  as  claimed 
is  that  it  is  not  arbUrary,  but  is  to  be  applied 
only  under  equitable  consideradoiu  appucable 
to  particular  cases.  It  may  be  conceoea  as  the 
law  that,  in  the  absence  of  facts  showing 
equitable  demands  otherwise,  the  application 
01  payments  under  the  law  should  be  with  a 
view  to  preserve  to  the  creditor  the  full  benefit 
of  bis  security:  but  the  rule  goes  no  further. 
Most  of  the  cases,  in  making  mention  (rf  the 
rule,  use  some  modifying  term;  as  "the  rule 
generally  is,"  or  "  ordinarily  is,"  or,  unless 
there  are  "controlling  equities,"  or  that  "  the 
question  'rests  largely  in  the  discretion  of  the 
chancellor." 

In  some  cases  the  rule  is  stated  without  the 
qualification,  but  it  is  believed  that  It  is  ho- 
cause  of  the  peculiar  facts  of  the  case  render- 
ing it  unnecessary.  We  Ibink  it  may  be  stated 
on  authority  that  the  rule  with  the  modifica- 
tion is  universal. 

The  particular  facts  upon  which  appellant 
relies  for  the  benefit  of  the  rule  in  his  behalf 
is  that,  if  the  $1,500  was  loaned  before  the  oc- 
cupancy of  the  homestead,  the  homestead  is 
not  exempt,  but  stands  as  a  security  for  its 
payment;  and  that,  as  to  the  jMiyments,  the 
law  will  apply  them  to  the  later  items  of  debt, 
with  a  view  to  preserve  the  homestead  as  se- 
curity for  the  balance.  The  only  security 
claimed  in  Uie  [case  is  the  alleged  liability  of 
the  homestead  on  the  ground  of  its  liability  for 
the  debt  because  of  occupancy  after  the  debt 
was  contracted. 

Cotmsel  have  given  oonsidenible  attention  to 
Uie  term  "security."  Appellant  urges  that 
the  homestead  stands  as  security  for  a  part  of 
the  debt,  because  the  law  authorizes  it  to  be 
sold  for  antecedent  debts.  Counsel  quote  from 
Rapalie  &  L.  Law  Diet . ;  "A  security  is 
something  which  makes  the  enjoyment  or  en- 
forcement of  a  right  more  secure  or  ceriun. 

.  .  A  security  on  property  is  where  a  right 
over  property  exists,  by  virtue  of  which  the 
enforcement  of  a  liability  or  promise  Is  facili- 
tated, or  made  more  certain." 

Then,  as  applying  the  definition,  the  argu- 
ment states:  "The  right  to  have  the  home- 
stead sold  for  antecedent  debts  is  expressly 
given  by  statute." 

The  statement  is  of  doubtful  accuracy.  If  the 
meaning  is  that  the  homestead,  merely  as  such, 
where  nable  for  debts  only  because  previously 
contracted,  bears  the  same  relation  to  the  debt  as 
morigaged  or  pledged  property  does  to  the  debt 
it  secures;  or,  in  other  words,  if  the  meaning  is 
that  the  law  makes  any  specific  pledge  of  the 
homestead  a  security.  The  law  exempting  the 
homestead  is  an  exception  to  the  general  law  as 
to  the  liability  of  property,  and  the  proTision 
making  it  liable  for  cotain  debte  is  but  a  limita- 
tion on  the  exception,  and  leaves  it,  in  such 
cases,  under  the  general  law;  and  hence  we  say 
that  a  homestead,  when  liable,  stands  no  more 
as  security  than  any  other  property  liable  to  ex- 
ecution, and  not  specifically  {Mcdged.  But  we 
think  the  definition  comes  short  <»  the  purpose 
Intended.  The  language  of  the  deflnitton  ia 
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that  it  makes  the  "enforcement"  or  "promise" 
more  certain.  More  certain  than  what  Y  We 
are  not  informed,  and  out  inference  is  that  the 
aecuri^  makes  tiie  enforoement  or  {nvmise 
more  certain  than  the  mere  personal  obligation 
of  the  debtor  or  promisor,  whatever  may  be 
bis  possessions  or  finaDcial  standing.  It  may 
be  a  pledge  of  property,  or  an  additional  per- 
sonal obligation;  but  it  means  more  than  a 
mere  promise  of  the  debtor  with  property  liable 
to  general  execution.  It  is  true  that  the 
greater  the  possessions  of  the  promisor  the 
more  certain  the  enforcement  of  bis  promise, 
and  In  a  sense  the  (»edit0T  Is  more  secure;  but 
such  is  not  the  security  known  and  expressed 
in  the  law.  "Security ,"  as  applied  to  commer- 
cial transactions,  is  less  comprehensive  than 
when  generally  used,  and  has  a  known  le^l 
aigniflcance.  We  are  clearly  of  the  opinion 
that  no  part  of  the  debt  was  secured  within  the 
meaning  of  the  law  with  reference  to  the  ap- 
plication of  payments. 

It  remains  to  be  determined  if  the  payments 
of  the  $1,838.96  shall  be  so  applied  as  to  cancel 
the  $1,500  indebtedness  that  might  otherwise 
be  a  lien  on  the  homestead  of  the  defendant. 
The  case  under  our  finding  is  one  where  there 
isan  entire  unsecured  claim,  for  a  part  of  whidi 
the  bomeatead  might  be  l^ble,  and  payments 
are  made  without  application  by  either  party; 
and  the  query  is,  Wni  the  law  so  apply  it  as  to 
subserve  the  interest  of  the  creditor,  and  ex- 
haust the  homestead  of  the  debtor  in  so  doing, 
or  will  it  Eo  make  the  application  that  the  part 
which  could  be  made  a  lien  on  the  homestead 
aboil  be  paid,  and  leave  the  debtor  bis  home- 
stead? Were  we  to  adopt  the  former,  we 
sfaould  go  beyond  the  spirit  or  reasoning  of  any 
case  which  has  come  to  our  notice,  and  to  onr 
minds  contravene  the  true  s^diit  and  policy  of 
the  laws  of  tbe  State  on  the  question  of  home- 
stead rights. 

This  court,  in  consonance  with  the  legisla- 
tive purpose,  has  at  all  times  adopted  a  liberal 
coDB^ction  of  the  law  for  tbe  preservation  of 
ihe  homeateadB  of  debtors,  both  from  consid- 
erations of  Individual  and  public  good.  Tbe 
si^t  of  our  Homestead  Law  goes  lurther  than 
to  subserve  tbe  design  or  purpose  of  the  debtor 
and  owner  of  the  homestead.  It  looks  to  the 
protection  of  the  family  of  which  tbe  debtor 


is  the  head,  and  will  not  allow  him,  except  by 
the  ooncurrence  of  his  wife,  to  make  a  valid 
pledge  or  disposition  of  it.  The  law  under- 
takes to  guard  it  for  tbe  family.  It  is  certain^ 
the  spirit  and  purpose  of  tbe  law  to  guard  it 
against  indebtedness,  except  for  debts  con- 
tracted before  its  purchase;  and  if  it  may  be 
said  that  both  tbe  creditor  and  the  debtor  have 
had  the  opportunity,  in  this  case,  to  make  the 
application,  and  each  has  failed,  will  not  the 
law.  in  applying  the  equitable  rule,  look  beyond 
the  act  of  the  debtor,  and  save  to  the  family  its 
home?  It  is  to  be  kept  in  mind  that  the  wife 
is  a  party  against  whom  this  relief  is  sought, 
and  has  in  no  manner  relinqul^ed  her  home- 
stead privily.  In  view  of  the  authorities 
cited,  and  of  our  own  laws  on  the  subject  of 
homestead  protection,  we  think  the  application 
of  tbe  payments  should  be  such  as  to  preserve 
the  bom^tead  rla^t. 

Under  the  bead  of  "Tbe  Justice  of  tbe  Case," 
appellant  calls  attention  to  the  character  of  the 
homestead  in  this  case;  it  being  stated  that  tt 
contains  about  forty  acres,  with  buildings  cost- 
ing about  $10,000,  with  terraces,  diives,  etc., 
and  that  the  homestead  was  built  in  part  with 
the  money  obtained  from  plaintiff.  It  baa 
seemed  to  be  tbe  policy  of  legislation  in  this 
State  not  to  place  restnctions  on  the  value  of 
homesteads.  We  have  no  greater  discretion 
*in  tbe  application  of  tbe  law  in  a  case  like  this 
than  in  a  case  where  tbe  homestead  as  to  value 
would  be  at  the  other  extreme.  In  either  esse 
the  rule  as  applicable  to  tbe  facta  is  the  same. 
Again,  while  the  statement  as  to  the  cost  may 
be  true,  it  is  doubtful,  in  view  of  tbe  record,  if, 
after  discharging  tbe  $4,000  incumbrance, 
there  remains  a  homestead  of  extravagant  ralue. 
Tbe  bouse  seems  to  have  been  built  when  tbe 
defendant  was  thought  to  be  solvent  and  pros- 
perous in  business.  There  is  no  evidence  of 
fraud  or  design  to  cheat  in  making  the  expen- 
ditures. The  former  homestead,  after  its 
abandonment,  was  exhausted  by  his  creditors. 
It  is  conceded  that  the  defendant  is  Insolvent, 
and  that  his  other  properly  has  been  applied  to 
tbe  payment  of  bis  debts.  To  us  tt  does  not 
seem  a  greater  hardsbip  to  the  pl^ntlff  than 
the  other  creditors. 


MICHIGAN  SUPREME  COURT. 


Walter  ROBINSON,  Appt., 

V. 

CONTINENTAL  INSURANCE  00. 
i  Mich.  ) 

1.  .  A  stlpnlAtioii  in  an  Insurance  polley 

that  tbe  Company  shall  not  be  llat>te  for  any 
loHB  or  dama^  which  may  be  Incurred  irhlle  any 
promiflBOry  note  fdven  for  tbe  premium  remains 
past  doe  Knd  unpaid  Is  not  Invalid. 

8>  Tho  effaet  of  a  omdltion  in  bd  insurance 
policy  that  no  llabilitf  shall  exist  while  any  part 
of  a  premium  note  Is  due  and  unpaid  oanuot  be 


Nova— flee  Fowler  v.  Hefvopcdftan  It.  Ins.  Oo. 
(H.  Y.)  51..  B.  A.  806.  naU. 
6L.R.A. 


avoided  by  an  oral  statement  of  the  agent  that 
tbe  insured  would  be  noUfled  when  to  pay.  and 
by  a  custom  of  ttie  Company  to  give  notice  when 
and  where  to  pay,  where,  by  the,  terms  of  the 
policy  itself,  tbe  note  was  payable  at  the  Com- 
pany's oOcee.  or  to  any  authorized  person  bav- 
ins It  In  hlB  possession  for  collection. 

(October  18,  1889.) 

ERROR  to  the  Circuit  Court  for  St.  Clair 
County  to  review  a  judgment  entered  upon 
a  verdict  directed  for  defendant  in  an  action 
to  recover  upon  a  policy  ofj  fire  insurance. 

Tbe  facts  are  fully  stated^in  the  opinion. 
Meura.  Atkiaaon,  Vanoa  *  woleott. 
for.'plaintiff, 'appellant : 
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The  absolate  paymeDt)  of  tbe  premium  for 
this  polic;r  WAS  proved  in  this  case  and  entitled 
the  plaintiff  to  recover.  The  note  was  agreed 
to  be  secured  as  payment. 

Mich.  Mm.  L.  Int.  Co,  y.  Boaet,  4S  Hich .  19; 
Oardner  t.  Qorkam,  1  Doug.  Mich.  S07: 
Breitung  t.  lAndatter,  87  Micb.  217;  Var^  v. 
SUM,  86  Ulcb.  888;  Batehin  t.  Seeor,  8  Micb. 
494;  BurOard  v.  Fraur,  38  Uiob.  234. 

An  ageut  may  take  a  note  in  payment  of  the 
premium,  and  tbe  failure  to  meet  such  note  at 
maturity  will  not  make  the  auapension  clause 
operative  in  the  policy. 

Berryman,  Dig.  Inmranee,  1023,  §  46;  &>uM- 
«r»  Mut.  £n».  Co.  t.  Beit,  8  Ey.  Law  Bep.  CSS. 

Under  the  custom  shown  in  this  case,  and 
there  beln^  no  place  of  pay  ment  definitely  tized, 
the  DlaintifF  was  not  in  default  by  not  paying 
until  he  received  notice  wherebis  noteswould  be. 

Berryman,  Dig.  Insurance,  1038,  S§  53,  54, 
1025,  8  66;  mackerbyv.  Continental  In*.  Co.  88 
Ky.  574;  Oontinmtal  F.  Int.  Co.  v.  Adama,  8 
Ky.  Law  Rep.  269;  Mich.  Mut.  L.  In*.  Go.  v. 
^we*,  42  Mich.  19;  Tabor  v.  Mich.  Mut.  L.  Ina. 
Co.  44Mich.  824;  Tutt  v.  CoveTiant  Mvt.  L.  Int. 
Co.  19 Mo.  App.  677.  See  Watem  H.  dt  C.  Int. 
Co.  V.  Scheidle.  18]Neb.  496;  Ptoniz  Int.  Oo.  v. 
Laming,  15  Neb.  494. 

Plaintiff  was  entitled  lo  show  defendant's 
custom,  and  the  represeulatioDS  made  by  Lutz 
as  to  when  and  bow  payment  would  be  de- 
manded. 

Berryman,  Dig.  Inauranes,  1031,  g§  46.  47, 
1084,  S  75;  Dean  v.  ^na  L.  Ina.  Go.  62  N.  T. 
643,  2 Hun,  858;  BodineY.  Exchange  F.  Ina.Co. 
61  N.  Y.  117;  Church  v.  La  Fayette  F.  In*.  Co. 
66  N.  Y.  222;  Mound  City  Mut.  L.  Int.  (h.  v. 
Twining.  19  Kan.  849;  Nat.  Mut.  Ben.  Aaao. 
V.  Jrnet.  84  Ky.  110;  Southern  Mvt.  Ina.  Co.  v. 
Beit,  8  Ky.  Law  Ben.  686. 

Mr.  P.  H.  Plillllpa,  for  defendant,  ap- 
pellee: 

By  the  terms  of  both  policy  and  note  there 
was  no  liability  on  the  part  of  the  companv. 
Mflntyre  v.  Mich.  State  Int.  Co.  52  Mich.  "188. 
The  contract  between  tbe  parties  was  com- 

?)leted  by  tbe  delivery  of  tbe  policy;  and  even 
f  tbe  af^nt  made  tne  statemraits  claimed  by 
(he  plamtifF,  the  insured  must  be  held  to  a 
knowledge  of  the  conditions  of  the  policy. 

Van  Buren  v.  St.  Joseph  CS>.  Village  F.  Ina.  Go. 
28  Mich.  898;  Clearerv.  Trader* Tna.  Co.  BWoit. 
Rep.  815.  65  Mich.  527. 

The  bolder  of  the  policy  is  estopped  by  ac- 
cepting the  policy  from  setting  up  or  relying 
upon  powers  in  tbe  agent  in  opposition  to  limita- 
tions and  restrictions  in  the  policy. 

Hartford  F.  Int.  Co.  v.  Davenport,  87  Mich. 
609;  Ckaverv.  Traders  Ina.  Co.  supra;  Meraerau 
v.  Phomix  Mut.  L.  Int.  Cb.  86  K  Y.  274. 

The  plaintiff  made  an  express  contract  and 
he  is  bound  by  its  conditions.  Custom  oo  tbe 
part  of  tbe  defendant  to  notify  Its  patrons  when 
and  where  to  pay  their  notes  and  the  reliance 
of  the  assurea  upon  having  such  notice  is  no 
excuse  for  nonpayment, 

Thojnpaon  v.  Knickerbocker  L.  In*.  Co.  104 
U.  S. 252(28  L.  ed.  765);  Union  Mvt.  L.Ina.  Go. 
V  Mowrg,  96  U.  S.  544  (34  L.  ed.  674).  See -also 
WiUiamav.  AUmny  City  Int.  Co.  19  Mich.  451; 
Hartford  F.  Ina.  Co.  v.  Davenport,  87  Mich. 
609;  Ammean  Ina.  Co.  v.  Stoy,  41  Mich.  886; 
Melnttfre  v.  Mieh.  State  In*.  Co.  93  Micb.  188. 
6L.RA. 


Xtoni>»  J.,  delivered  the  opinion  of  the  court: 
This  action  is  brought  to  recover  for  a  loss 
by  fire  of  property  insured  under  a  policy  issued 
by  defendant  Company.  The  policy  was  issued 
on  the  3d  day  of  August,  1886,  ana  was  to  con- 
tinue in  force  until  July  37.  1888,  being  three 
years  from  the  date  of  the  approval  of  the 
written  application  therefor  (signed  by  tbe 
plaintifT)  by  the  officers  of  the  Company  at  tfacir 
office  in  Chicago.  Tbe  loss  occurred  on  Oc- 
tober 7,  1886.  The  court  below  directed  the 
verdict  for  the  defendant.  Plaintiff  brings 
error.  The  following  condition  appears  upon 
tbe  face  of  the  policy  of  insurance:  "But  it  is 
expressly  agreed  that  this  Company  shall  not  be 
liaule  for  any  loss  or  damage  Uiat  may  occur 
to  tbe  property  herein  mentioned  while  any 
promissory  note  or  obligation,  or  part  thereof, 
given  for  the  premium,  remains  past  due  and 
unpaid." 

It  appeared  upon  the  trial  in  tbe  court  below 
that  tbe  application  for  insurance  was  made  to 
a  solicitor  of  tbe  Company,  and  at  tbe  time  of 
tbe  application  a  note  for  Uie  sum  of  $8.60  was 
executed  by  the  plaintiff,  payable  on  February 
1,  1886,  in  part  payment  of  tbe  premium.  In 
case  the  risk  was  accepted.  The  policy  was 
afterwards  made  and  delivered  to  tbe  plaintiff, 
and  at  the  time  the  fire  occurred  tbe  note  bad 
not  been  paid.  It  was  past  due  from  Febniary 
1,  1886.  On  March  80,  1886.  this  note  had 
been  sent  by  tbe  defendant  company  to  the  First 
National  Bank  of  Port  Huron,  Mich.,  for  col- 
lection. Oo  October  9, 1886,  two  days  after  tbe 
fire,  the  plaintiff  call^  at  Uie  bank,  paid  and 
took  up  the  note,  and  the  proceeds  of  the  note 
were  sent  by  the  bank  to  tbe  defendant  at 
Chicago.  Immediately  after  tbe  defendant  be- 
came advised  of  the  nict  that  the  note  had  re- 
mained unpaid  until  after  the  fire  occurred,  ii 
returned  tbe  money  to  the  plaintiff,  who  admits 
having  received  it.  Defendant  Company  denies 
all  liability. 

The  court  below,  we  think,  was  correct  in 
holding  that  no  recovery  could  be  had.  The 
case  falls  within  the  ruling  of  this  court  in  Me- 
Intyre  v.  MieA.  State  Ina.  Co.,  SS  Micb.  18a 
Thestipulatlon  was  one  which  the  Company  bad 
a  right  to  make.  It  wf»  inserted  in  the  policy, 
and  the  la^uage  of  it  was  also  embooled  u 
the  note.  It  is  not  claimed  that  there  was  any 
fraud,  misrepresentation  or  concealment  in  pro- 
curing tbe  policy  to  be  taken  with  this  clause 
inserted  in  the  policy.  Tbe  plaintiff  was  aware 
that  the  policy  and  note  contained  this  dauae: 
It  is  contended,  however,  that  the  terms  <rf  tbe 
contisct  were  changed  by  tbe  oral  statement 
of  Mr.  Lutz,  defendant's  agent,  that  plaintiff 
would  be  notified  when  to  pay  the  note,  and  by 
the  custom  of  defendant  to  notify  its  patrons 
when  and  where  to  pay  their  notes,  and  that 
the  note  itself  was  a  payment  of  the  premium. 
By  the  terms  of  the  policy,  it  la  evident  that  tbe 
note  was  not  given  or  received  as  payment  of 
the  premium.  The  policy  was  to  remain  valid 
and  in  force  up  to  the  time  tbe  note  became 
due,  and  if  tbe  note  was  not  then  paid  the 
policy  was  to  lapse.  This  la  the  plzdn  meaning 
of  the  terras  of  the  policy.  There  is  no  force  in 
the  other  suggestions.  By  the  terms  of  the 
policy,  the  note  was  payabte  at  the  office  of  tbe 
Company  In  Chicago,  or  at  its  offices  in  New 
York,  or  to  any  authorized  person  having  aticb 
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note  in  possessioD  for  collection.  The  plaintiff 
made  no  effort  to  pay  it  until  after  the  fire  oc- 
curred, though  it  had  been  in  the  bank  there 
from  the  March  prerious.  It  is  apparent  that, 
if  be  had  been  As  diligent  in  search  for  bis  note 
before  tbe  Are  as  afur,  be  would  bare  had  no 
difficulty  in  flndiog  it  and  making  payment 
in  time  to  have  kept  his  policy  alive.  As  it  is, 
he  is  bound  by  the  contract  which  he  has  made. 

The  judgment  of  tAe  court  Mow  mutt  be  ttf- 
Jirmed,  toith  eottt. 

The  other  Justices  concurred. 


DETROIT  HOME  AND  DAY  SCHOOL, 
Appt,. 

V. 

CITT  OF  DETROIT  et  al. 

(.-..Mich  ) 

^  corporation  oi^aaiwd  under  How. 
Stet*  ehJbp*  188*  providing  for  the  Incorpo- 
ration of  institutions  of  ieaminff,  the  only  cor- 
porate purpose  mentloDed  In  its  obartor  being 
**  to  establish,  maintain  and  ooifdnct  a  seminary 
of  learning,"  and  Its  only  actual  businem  bsTinn 
been  the  mBlntenanoe  of  such  a  seminary  with 
the  usual  studies  pursued  in  such  Inatltutlons,  is 
-a  "  sclentiflo  Institution  "  within  the  meaning  of 
Act  iSSK,  p.  176,  I S,  subd.  S,  ezemptinfl-  property 
of  **tibnrr,  bMievoient,  oluuritabte  and  scientific 
institutlonB  "  from  taxation,  although  the  cor- 
poration has  a  capital  stock,  tbe  holders  of 
wlileh  own  Its  property,  and  its  expenses  are 
met  by  tuition  idiarges;  and  the  fact  that  the 
corporation  has  unlawfully  declared  a  dividend 
among  Its  stockholders  will  not  remove  the  ex- 
emptton, 

{Mont,  J„  illsssnts.) 

(October  U,  UBOJ  * 

APPEAL  by  plaintiff  from  a  decree  of  tbe 
Circuit  Court  for  Wayne  County  in  favor 
of  defendants  in  a  salt  against  tbe  Giij  of  De- 
troit and  tiie  receiver  of  taxes  to  have  certain 
real  estate  in  said  City  declared  to  be  exempt 
from  taxation.  Bewrted. 

The  facts  are  full^  stated  in  tbe  opinion  and 
in  the  diBsenting  opinion. 

Mr.  Alfred  Rnssell,  for  complainant, 
appellant: 

Tbis  school  -  corporation,  incorporated  un- 
der the  Act  of  1855  (1  How.  Stat.  p.  1126, 
§  4878),  and  which  owns  its  lauds  and  buildings 
in  fee,  and  which  is  in  possession  and  use  of 
the  same  for  a  seminary  of  leaniing,  occupies 
the  same  for  the  purposes  for  which  it  is  incor- 
porated, *.  for  a  seminary  of  learning,  and  is 
■exempt  from  taxation. 

Ptave  V.  Ckmiiridgt,  2  Cudi.  611 ;  Wadevan 
Aeademy  v.  WiUtraham,  90  Mass.  099;  Cooley, 
Taxn.  p.  150;  Swten  of  Charity  t.  Detroit,  9 
Mich.  W;  Chegaray  v.  New  Tork,  18  N.  T.  225; 
De&oit  T.  M.  SocUty  v.  Detroit,  3  Mich.  172. 

The  court  will  take  judicial  notice  that  from 
188S  till  now  such  schools  have  not  been  taxed 
in  this  State. 

Brmen  v.  Piper,  91  U.  S.  87,  42  (38  L.  ed. 
200,201). 

KeitheT  tuition  fees  nor  surplus  income  de- 
fltror  Uie  educational  character  and  purposes 
-of  tne  complainant  School. 

See  BiUertef  Charity  v.  Detroit,  mpra 


Mt.  John  W.  nCcGraith,  diy  OouneU,  for 
defendants,  appellees: 

Prima  facie  the  tax  is  legal,  and  the  burden 
is  on  complainant  to  show  that  it  comes  within 
the  exemption. 

M.  Gent.  B,  Co.  t.  Aopfe,  6  West.  Rep.  720, 
119  m.  187. 

All  exemptions  are  to  be  strictly  construed. 
They  embrace  only  what  is  within  their  terms. 

Cooley,  Taxn.  p.  148,  and  Tiote  1;  Lefesre  v. 
Detroit,  2  Hich.  586;  Detroit  T.  M.  Society  v. 
De^oU,  8  Mich.  172. 

'  No  property  is  beyond  tbe  reach  of  tbe  taxing 
power  of  tbe  State,  unless  designedly  pot  be- 
yond it  by  an  unequivocal  act  of  tbe  sovereign 
power. 

Bobertaon  v.  State  Land  Office  Comr.  44  Mich. 
274;  Vidaimrg,  8.  A  P.  B,  Go.  v.  Dennis,  116 
U.  S.  666  (29  L.  ed.  770);  Detroit  T.  M.  Society 
V.  Detroit,  tupra;  Oineinnati  College  T.  State, 
19  Ohio,  110. 

The  omission  of  the  taidag  officeis  to  assess 
in  previous  years  cannot  control  the  duty  im- 
posed by  law  upon  their  successors,  or  the  legal 
construction  of  the  Statute  under  which  Uie 
exemption  is  claimed. 

Videaburg,  8.  <6  P.  B.  Co.  v.  Dennie,  116 
U.  8.  665  (29  L  ed.  770).  See  8laU  v.  Bote, 
24  N.  J.  L.  497-S04;  Wyman  r.  St.  Louie,  17 
Mo.  886;  Ghegaray  v.  New  York,  18  N.  Y.  220. 

An  aotdemy  of  learning,  whose  chief  source 
of  maintenance  is  tuition  fees,  is  not  exempt. 

Philadelphia' e  App.  (Pa.)  16  Atl.  Rep.  683. 

A  building  owned  by  a  benevolent  societv 
and  leased  for  profit  is  taxable,  although  built 
wiUi  a  fund  which  was  exempt,  and  into  which 
the  rents  are  paid. 

l^i  Dee  Sioinee  Lodge,  1.  0.  O.  F.  v.  Poik 
Co,  56  Iowa,  34;  Maieendury  v.  Orand  Lodge 
F.  &  A.  M.  (Ga.)  7.  S.  E.  Rep.  686.  See  also 
Gonnec^eut  8.  G.  M.  Aeto.  v.  East  Lyme,  2 
New  Eng.  Rep.  91S,  64  Conn.  162. 

Cuspbell*  J.  ,  delivered  the  opinion  cd  the 
court; 

The  only  question  In  this  case  is  whether  tbe 
corporation  complainant  is  taxable  for  its  realty 
in  the  City  of  Detroit,  in  reference  to  the  lax 
law,  which  provides  for  exemption  from  taxa- 
tion of  the  personal  property  of  "library, 
benevolent,  cbiuitable  and  scientific  institutions 
incorporated  under  the  laws  of  this  State,  and 
such  real  estate  as  shall  be  occupied  by  them 
for  the  purposes  for  which  they  were  incor- 
porated."  Laws  1885,  p.  176,  §  8,  subd.  2. 

This  corporation  was  organircd  under  an  Act 
to  provide  for  tbe  incorporation  of  institutions 
of  learning,  approved  February  9,  1855  {How. 
Stat.  chap.  138),  and  subsequently  amended  In 
some  parnculars.  Tbe  only  corporate  purpose 
named  in  its  charter  is  "to  establish,  maintain 
and  conduct  a  seminary  of  learniog"  In  Detroit. 
Its  only  actual  business  has  been  the  mainte- 
nance of  such  a  semlnery,wltb  the  usual  studies 
pursued  in  such  institutions,  and  its  real  estate 
is  all  occupied  by  the  school  buildings.  Its  ex- 
penses are  met  by  tuition  charges,  aod  those 
have  been  exclusively  uaed  for  its  maintenance, 
except  that  one  year,  in  1886,  a  dividend'  of  8 
per  cent  was  paid  to  the  stockholders. 

Unless  the  term  "scientific  institutions"  in- 
cludes educational  corporations,  there  is  no 
statute  exempting  from  taxation,  any  scluwls, 
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unless  those  id  the  bands  of  the  public  authori- 
ties, and  those  are  only  exempt  by  implication; 
and,  if  it  does  not  include  the  seminaries  of 
learning,  there  is  practically  nothing  exempted , 
for  there  are  no  other  scieniiflc  institutions, 
properly  so  called.  But  it  is  a  matter  of  com- 
mon knowledge  that  all  general  educational  ea- 
tabllsbmenta  Have  uniTersally  been  known  as 
"scientific  institutions,"  and  tall  naturally  and 
directly  within  it.  A  "scientific  institution," 
under  the  lan^:ua^e  of  all  civilized  countries, 
means  an  institution  for  the  advancement  or 
promoUon  of  knowledge,  wblch  is  the  English 
rendering  of  "science. 

We  need  not,  in  our  history,  go  beyond  the 
Ordinance  of  1787,  which  declares  that  "re- 
ligion, morality  and  knowledge  being  necessary 
to  good  government  and  the  happiness  of  man- 
Und,  schools  and  the  means  of  education  ehaU 
forever  be  encouraged."  Exemption  from 
taxation  is  the  onlv  form  of  encouraf^ement 
that  our  laws  proviae, — that  they  have  always 
provided ;  and  they  have  not  required  tuition  to 
be  free,  even  in  our  public  institutions,  most, 
if  not  all,  of  which,  except  in  favored  circum- 
stances, derive  considerable  revenue  from  pu- 
pils. The  advantage  of  multiplying  the  facili- 
ties of  learning  has  been  rightly  regarded  as 
worth  to  any  decent  community  very  much 
more  than  can  be  counted  in  money.  The  only 
condition  Impmed  on  the  exemption  is  that  the 
Umd  exempted  shall  be  "occupied  for  the  pur- 
poses for  which  they  were  incorporated." 
That  condition  is  fulfilled  in  this  case,  and,  un- 
der repeated  decisions  of  this  court,  the  line  is 
very  easily  drawn.  D^vit  T.  M.  Soeietp  v. 
Detroit.  8  Mich.  173;  8i»ter»  C^aritg  v.  De- 
troit, 9  Mich.  94. 

It  is  worthy  of  remark  that,  after  the  court 
equally  divided  in  the  last  case  upon  the  ques- 
tion woetfaer  property  held  by  one  corporation 
under  lease  from  another  could  be  regarded  as 
belonglngto  the  lessee,  the  statute  was  amended 
to  its  present  form  by  making  an  exemption  of 
the  whole  estate  actually  occupied  for  the  pur- 
poeea  declared  in  the  law,  althcugb  the  owners 
of  tbe  fee  migbtoollect  rent.  The  taws  for  the 
lncori>oration  of  libraries,  all,  so  far  as  tbe  stat- 
ute TKK)ks  show,  contemplate  associations  for 
the  benefit  of  the  stockholders  alone;  and  while 
dividends  are  not  usually,  if  at  all,  allowed 
directly  on  the  stock,  the  funds  all  go  to  the 
augmentation  of  tbe  private  proper^  of  the 
sbaieholders.  Yet  there  la  no  exception  to 
libraiT  exemptions.  In  all  theee  caaea,  the 
Legicfoture,  by  confining  the  enmption  to  cor- 
porations, have,  by  the  incorporating  Acts, 
thrown  such  safeguards  as  they  deemed  neces- 
sary around  the  management  of  the  business, 
so  as  to  prevent  its  being  abused  into  a  mere 
scheme  for  money  getting.  If  any  corporation 
misuses  Its  funds,  tbe  remedy  Is  not  by  the  ac- 
tion of  assessing  officers,  whobavenoautbori^ 
to  punish  it  by  taking  away  its  exemption;  but 
by  (Urect  proceedings  to  restrain  and  punish 
any  corporate  abuses.  If  it  is  true  that  the 
dividend  made  was  not  lawfully  made,  the 
recipients  can  be  made  to  refund  it,  and  anyone 
legally  at  fault  can  be  made  responsible  accord- 
ing to  law.  But  the  assessment  of  taxes  on  ex- 
empt property  is  not  a  legal  remedy.  Where 
laniraege  IS  so  plain  as  to  convey  a  clear  and  in- 
telllgltue  meaning,  we  have  no  right  to  go  be- 
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J^ond  it,  and  Impose  anoUier  meaning.  Tbe 
anguage  of  the  Legislature  in  exempting  from 
taxation  is  as  much  entitled  to  obedience  as  that 
imposing  taxation.  This  law  has  been  in  force 
for  a  very  long  time,  and  has  never  been 
amended,  except  to  enlarge  the  scope  of  the 
exemption.  Its  purpose,  as  expressed,  does 
not  appear  ambiguous,  and  in  the  continued 
application  of  it  has  not  impressed  any  Legisla- 
ture as  too  liberal.  When  it  is  so  regardnl,  it 
will  have  to  be  changed  in  form  to  narrow  it. 

The  taxation  was  in  violation  of  the  exemp- 
tion in  the  Statute,  and  the  court  below  erred 
in  sustaining  it,  and  the  decree  gAoutd  be  re- 
eeraed,  and  r^i^  granted,  with  eMt$  of  teCft 
courts. 

Sberwood,  Ch.  J,,  and  Chjunplin  and 
liong,  J  J.,  concurred  with  OMtpbeU*  J. 

Bforae.  J,,  dissenting: 

The  complainant  files  its  bill  in  the  Circuit 
Court  for  the  County  of  Wayne,  in  chancery, 
praying  that  certain  real  estate  held  it  in  tbe 
City  of  Detroit  may  be  declared  exempt  from 
taxation,  and  that  tbe  defendants  may  be  en- 
joined by  preliminary,  and  also  perpetual,  in- 
junction from  advertising  or  selling  said  real 
estate  for  taxes  levied  upon  the  same  in  1888, 
or  from  attempting  In  any  way  to  collect  tbe 
same.  Tbe  bfll  aifeges  that  the  complainant  ia 
a  scientific  association  Incorporateti  under  an 
Act  of  the  Legislature  of  this  State,  entitled 
"An  Act  to  Provide  for  tbe  Incorporation  of 
Institutions  of  Learning."  approved  Februanr 
9,  1885,  and  being  section  4875  of  Howell's 
Statutes. 

The  course  of  studies  and  discipline  in  the 
complainant's  institution  is  such  aa  is  usual  in 
academies,  and  comprises  the  seven  sciences, 
grammar,  logic,  rhetoric,  arithmetic,  geometry, 
music  and  astronomy.  The  complainant  la 
aubject  to  the  visitation  and  examination  of  the 
superintendent  of  public  instruction,  and  of  a 
board  of  visitors  appointed  by  him.  The  com- 
plainant is  the  owner  In  fee  of  certain  real  es- 
tate in  the  City  of  Detroit,  with  school  buiM- 
ings  thereon,  and  occupies  tbe  same  for  tbe 
purposes  for  whicb  It  was  incorporated. 

It  is  further  averred  that,  "by  Act  No.  801 
of  the  Session  Laws  of  this  StAte  of  1H87,  said 
real  estate  Is  exempt  from  taxation.  Said  law 
is  a  re-enactment  of  the  Laws  of  1871,  1857. 
1846,  1885  and  1827  in  that  regard."  The  bill 
alleges  that  the  practical  construction  of  said 
laws  in  this  State,  during  its  entire  existence, 
has  been  that  it  includes  institutions  like  this 
of  complainant;  and  this  institution  has  been 
exempted  by  the  board  of  assessors,  and  by  the 
common  council  of  Detroit,  from  payment 
of  taxes  upon  said  real  estate  for  every  year 
since  the  complainant  owned  and  occupied  ^e 
same  up  to  tbe  year  188&  The  compUlnant 
shows,  upon  information  and  belief,  that  other 
like  institutions  in  the  State  have  always  uni- 
formly been  held  exempt  from  taxation,  as  re- 
spects their  real  and  personal  property,  to  wit: 
The  Sevenlb  Da^  Baptist  School  at  Battle 
Creek,  the  Michigan  Female  College  at  Kala- 
mazoo, the  German- American  Seminair  at  De- 
troit, tbe  Detroit  Female  Seminary.  Olivet  Col- 
lege, Albion  College  and  Kalamazoo  College. 
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avers  that  its  real  estate  has  been 
for  the  year  1888  as  tbe  p^q^^^anf  Ju  the 
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name  of  D.  Whitney,  Jr. ,  who  has  no  interest 
whatever  in  said  real  estate.  The  complainant 
duly  wotested  against  such  assessment,  and 
appealed  to  the  Common  ^ConncU  of  the  City 
Detroit,  stating  that  it  was  exempt  by  its 
ownership  and  occupancy  for  said  purpose  for 
which  complainant  was  incorporated.  The 
ooomion  council  confirmed  said  assessment,  and 
rejected  said  appeal.  Thereupon  said  real  es- 
tate has  been  rataUy  taxed,  upon  the  tax  rules, 
for  the  various  taxes,  in  tiie  sum  total  of 
(M6.07;  and  the  defendant  Karrer,  receiver  of 
texes,  has  duty  published  the  same  for  pay- 
ment. The  first  da^  of  August,  1888,  has 
passed,  and  &aid  receiver  is  now  charged  with 
the  collection  of  that  amount,  and  the  same  is 
a  Uen  and  a  cloud  upon  tbe  said  real  estate  of 
the  complainant;  and  further  alleges  that  the 
defendants  thiewten  to  sell  said  real  estate  for 
the  payment  erf  said  taxes,  Tbe  defendants 
answered.  They  deny:  Jlrti,  that  the  complain- 
«ai  is  a  scientific  institutiou  in  the  sense  in 
which  tbe  word  is  used  in  the  Statute  relating 
to  exemptions,  or  in  any  other  sensewhatever; 
meond,  that  the  course  of  study  and  discipline 
is  such  as  ia  usual  in  academies, — deny  that 
any  instruction  is  given  in  English  grammar 
or  logic;  third,  that  said  property  is  exempt 
from  taxation  under  Act  801  of  the  Session 
Laws  of  1887.  They  neither  admit  nor  deny 
lliat  the  Institutiun  has  heretofore  been  exempt- 
ed from  taxation.  They  admit  that  complain- 
ant has  filed  articles  of  association  in  the  form 
prescribed  by  the  Act  referred  to  in  complain- 
anVa  bill;  that  the  complainant  is  the  owner  in 
fee  of  the  real  estate  taxed,  but  deny  that  it  Is 
occupied  for  the  purposes  for  which  complain* 
ant  was  Incorporated.  They  adnrit  its  assess- 
ment, the  rejection  of  the  appeal,  and  con- 
firmation of  the  assessment  by  tbe  common 
council,  and  that  tbe  real  estate  is  taxed  as 
averred  in  the  bill,  and  for  tbe  amount  therein 
stirted,  and  that  tbey  propose  to  collect  It,  if 
possible. 

They  f urth^  aver  that  the  complainant's  In- 
stitution is  not  in  any  sense  a  free  school  or 
academy;  that  it  was  not  established  as  a  free 
school  or  amdemy,  or  as  a  benevolent  school  or 
academy,  nor  is  it  at  present  conducted  or  car- 
ried on  as  a  benevolent  school  oracademv;  that 
1^  School  or  academy  was  not  established, 
nor  is  it  sustained,  In  whole  or  in  part,  by  con- 
tributions or  donations  or  endowments;  that  it 
is  a  purely  commercial  enterprise,  conceived, 
established  and  operated  for  pecuniary  results 
and  gain  solely;  that  particular  attention  is 
eiven  in  said  School  to  French,  German,  masic, 
orawing,  painting  and  dancing;  that  the  fees 
are  luge  for  boaraand  tuItIon;that  tbey  cover, 
and  are  intended  to  cover,  the  entire  expense 
of  tbe  maintenance  of  the  School,  and  are  fixed 
■O  as,  in  addition,  to  afTord  a  profit  to  the  stoclc- 
Iwlders;  "that  the  persons  establishing  said 
School  are  its  stockholders;  that  the  articles  of 
association  filed  by  complainant  show  but 
$5,000  worth  of  stock  subscribed,  and  but  one 
half  of  that  sum  paid  in,  while  the  cost  of  said 
building,  and  the  real  estate  upon  which  it 
stands,  exceeded  $84,000;  that  the  trustees  of 
ocnnplainant  bear  the  same  relation  to  com- 
plainant corporation  that  a  board  of  directors 
of  an  ordinary  corporation  bear  to  such  cor- 
po^ion;  that  the  Act  under  which  oomplain- 
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ant  purports  to  be  incorporated  provides  that 
the  persona  who  have  subscribed  tbe  urticl» 
of  association,  'with  such  other  persons  as  may 
from  time  to  time  become  donors  to  such  Insu- 
tution,"  shall  be  a  body  corporate,  etc. ;  but  the 
articles  of  association  filed  by  complainant 
provide  tliat  trustees  to  succeed  those  named  in 
the  articles"  shall  be  chosen  by  tbe  subscribers 
heretofore  named,  or  by  such  persons  as  may 
become  owners  of  the  stock  thus  subKnribed, 
and  by  such  other  persons  as  may  become  cor- 
porators, hi  accordance  with  tbe  by-laws  here- 
after to  be  adopted,  either  by  subscription  to 
tbe  stock  of  said  institution,  or  by  donations  to 
the  same,  or  otherwise.  They  aver  that  the 
institutions  in  this  State  mentioned  in  the  bill 
of  complaint  as  being  exempted  from  taxation, 
such  as  Albion  College  and  Kalamazoo  College, 
are  each  and  every  of  them  institutions  estab- 
lished and  maintained  by  religious  denomina- 
tions, subscriptions,  endowments,  bequests  and 
contributions;  that  they  have  no  stockholders 
or  trustees  wbo  are  personally  interested, 
directly  or  indirectly,  in  tbeprofitsor  revenues 
of  tbe  institution  witii  which  he  or  she  is  con- 
nected; that  tbe  fees  charged  by  said  institu- 
tions, and  each  and  every  of  them,  are  tmt 
nominal,  and  do  not,  and  are  not  intended  to, 

Ky  the  expenses  of  instruction,  even;  that  said 
jtitutions  are,  each  and  every  of  them,  free 
institutions,  and  are  practically  benevolent  in- 
stitutions; that  said  institutions  are  tbe  prop- 
erty of  the  denominations  establishing  them, 
and  such  denominations  have  tbe  right  to  pre- 
vent ttieir  sale  vt  diversion,  but  tbe  8tockh<^- 
en  of  comidalnant  are  the  only  persons  in- 
terested therein.  Tbe  patrons  have  no  interest, 
except  that  which  grows  out  of  contract  rela- 
tions, and  the  stockholders  may  sell,  transfer 
or  divert  any  of  the  property  owned  by  com- 
plainant; in  other  words,  the  stockholders  are 
not  managers  merely,  but  are  sole  owners. 

These  defendants  submit  that  it  Is  not  the  in- 
tentioD  of  tbe  Statute  to  exempt  from  taxation 
institutions  which,  although  educational,  are 
purely  commercial  in  tb^  purpose;  that  tbe 
complainant  has  no  greater  rigbt  to  claim  an 
exemption  than  a  bunness  college,  or  school  of 
telegraphy,  or  school  of  stenography,  which  is 
establi^ed  as  a  purely  commercial  enterprise; 
that  complainant  is  not  such  an  insUtuttoaaaiB 
contemplated  by  provisions  of  the  Act  under 
which  It  is  claimed  that  complainant  is  Incor- 
porated, and  the  complainant  does  not  come 
within  tbe  intent  or  purview  of  said  Act,  and 
said  complainant  is  not  entitled  to  exercise  cor- 
porate rights  thereunder,  or  by  virtue  of  the 
filing  of  the  articles  of  association  aforeuid. 

It  was  stipulated  in  tbe  court  below  that  tbe 
cause  might  be  beard  on  bill,  answer  and  rep- 
lication and  the  following  statement  of  facts: 
(1)  The  articles  of  incorporation  annexed  (to 
tbe  bill  of  exceptions)  are  copies  of  tbe  origi- 
nal, duly  filed  in  tbe  office  of  tbe  Secretary  of 
State.  (2)  Tbe  complainant  possesses  certein 
propertv,  which  is  taxed  as  set  forth  in  the 
bill,  ana  bnilt  brick  buildings  on  said  land  at 
a  cost  of  over  $80,000,  and  uses  said  property 
for  a  seminary  of  learning.  (8)  The  said 
school  is  oi)erated  for  two  terms  in  each  year, 

to  wit,  tbe  September  term,  covering  

weeks;  and  the  February  term,  covering 
 weeks.   That  tbe  fees  for  tuitioa  are 
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as  foUowfi:  tuition  in  the  kindergarten  depart- 
ment $25  per  term;  tuition  in  the  primary  de- 
partment, $26  per  term;  tuition  m  the'  pre- 
paratory department,  $40  per  term;  tuition  in 
the  collegiate  dqurtment,  $fiO  per  term;  music, 
$50  per  term.  In  the  borne  department  the 
fees  for  board  and  tuition  are  $360  per 
term.  That  the  course  of  study  in  said 
school  is  as  follows:  in  the  primary  and  pre- 
paratory course,  arithmetic,  geography,  lan- 
guage lessons,  reading,  spelling,  penmanship, 
iM^ish  compoBitlOD.  history  of  the  United 
States;  in  the  other  courses,  algebra,  geom- 
etry, trigonometiy,  physiology,  botany,  phys- 
ics, astronomy,  chemistry,  French,  German, 
Latin,  Greek,  rhetoric,  English  literature, 
French,  Roman  and  Grecian  history,  music, 
dancing,  drawing,  painting  and  special  topics 
in  American  history.  (4)  The  amount  of  stock 
issued  by  said  corporatioa  is  $84,600,  which  is 
held  by  seventeen  stockholders,  one  of  whom 
owns  $200  vorth.  two  of  whom  hold  $600 
worth  each,  one  who  holds  $1,000  worth,  one 
who  holds  $1,800  worth,  four  who  own  $1,500 
worth  each,  three  who  hold  $3,S00  worth  each, 
two  who  own  $8,000  worth  each,  one  who 
holds  $4,000  worth,  and  one  who  owns  $7,500 
worth;  that  DO  other  persons  have  taken  stock 
or  donated  any  moneys  to  said  Institution,  or 
have  any  pecuniary  interest  in  the  same.  (6) 
That  for  the  academic  year  1886  and  1887  the 
receipts  of  complainant  from  fees  aggregated 
the  sum  of  $15,622.07,  and  the  expenses  of 
said  year  aggregated  the  sum  of  $14,238.09. 
(6)  That  said  school  is  not  a  free  or  benevolent 
school,  but  is  sustained  by  tuiti(Hi  and  board 
fees,  and  any  excess  over  cost  of  maintenance 
is  divided  among  the  stockholders.  (7)  That 
said  corporation  has  a  code  of  by-laws,  which 
provide:  first,  when  the  annual  meeting  shall 
be  held;  aeeond,  for  the  election  of  a  president, 
vice-president,  treasurer  and  secretary;  third, 
that  the  above  officers  shall  constitute  the  ex- 
ecutive committee,  who  shall  have  the  over- 
s^ht  (Mf  fdl  the  affairs  of  the  corporation,  call 
meetings,  etc.  That  said  corporation  has  no 
other  In'-laws.  Upon  such  hearing,  the  bill  of 
complaint  was  dismissed,  with  costs.  The 
oomplflinant  appeals  to  this  court. 

Subdivision  3,  §8,  Act  801,  Pub.  Acta  1887, 
provides  that  ' '  the  personal  properly  of  all 
posts  of  the  Grand  Army  of  the  Ifepubllc, 
libraty,  benevolent,  charitable  and  scientific 
Institutions  incorporated  under  the  laws  of  this 
State,  and  such  real  estate  as  shall  be  occupied 
by  them  for  the  purposes  for  which  they  were 
incorporated,"  shall  be  exempt  from  taxation. 
Pub.  Acts  1887,  p.  415. 

By  an  examination  of  this  Act,  which  is  an 
amendment  to  section  8,  Act  No.  158,  Sess. 
Laws  1886,  bein^  the  general  tax-law,  it  will 
be  found  that  private  educational  institutions 
or  sdiools,  whether  owned  and  managed  by 
corporations  or  individuals,  are  not  exempted 
from  taxation  by  the  laws  of  this  State  as 
such,  and  cannot  claim  exemption  unless  they 
can  properly  he  classed  as  "  library,  benev- 
olent, charitable  or  scientific  InstitutioDS."  See 
Pub.  Acts  1887,  pp.  414,  416;  Pub.  Acts  1886, 
Act  No.  163,  pp.  175,  aiO. 

The  complainant  cannot  claim  that  It  la 
either  a  library,  benevolent  or  charitable  insti- 
tution. There  is  no  benevolence  or  chari^ 
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about  it,  or  In  its  method  of  doing  buslneas. 
It  la  simply  an  enterprise  enterra  into  for 
gain,  as  a  private  person  would  open  a  school 
for  profit  or  a  livelihood.  That  the  persons  en- 
gaged therein — the  stockholders — may  lose 
money  in  some  years  on  their  venture  does  not 
alter  at  all  the  statm  and  character  of  the 
enterprise.  They  simply  take  the  chances  of 
profit  and  loss  as  other  business  men  and  cor- 
porations do. 

If  the  complainant  has  any  right  to  have  its 
real  estate,  under  the  law,  exempted  from  its 
share  in  the  burdens  of  taxation,  it  must  he  as 
a  scientific  institution,  and  on  no  other  ground. 
Outside  of  the  fact  that  it  purports  to  be  in- 
corporated, and  has  filed  its  articles  of  associ- 
ation under  chapter  188  of  Howell's  Statutes, 
which  relates  to  the  incorporation  of  educa- 
tional institutions  and  associations,  such  as 
colleges,  seminaries,  academies  and  other  in* 
Btitutions  of  learning,  it  has  ao  more  clgdm  to 
be  classed  as  a  sdentiflc  iostitntion  Oian  has 
any  private  school  established  and  taught  for 
profit;  and  unless  this  incorporation,  or  pre- 
tended incorporation,  makes  it  a  sdentific  asso- 
ciation in  the  sense  of  the  Exemption  Statute, 
it  has  no  more  claim  or  right  to  exemption 
from  taxation  ttian  such  private  school.  Tlw 
complainant  comes  into  a  court  of  equity  and 
asks  relief  upon  the  ground  that  it  is  so  situ- 
ated under  the.law  that  Its  property  Is  exempt. 
The  burden  Is  upon  it  to  show  that  it  Is  a  sci- 
entific institution  in  the  eye  of  the  Statute 
exempting  the  real  estate  of  such  institutions, 
and  it  must  also  show  that  sudi  real  estate  is 
occupied  for  the  purposes  of  a  scientific  Insti- 
tution. There  la  another  chapter  (How.  Stat, 
chap.  144)  which  provides  for  the  incorpora- 
tion of  associations  for  literary  and  sclentiflc 
purposes;  and  the  query  at  once  arises.  What  is 
meant  by  the  term  "scentific  institutions  "  as 
used  in  the  Exemption  Statute?  I>oe8  It  have 
reference  solely  to  institutions  incorpwated 
under  chapter  144,  Id.,  pp.  1180-1188,  or  does 
it  embrace  the  colleges,  seminarlee  and  other 
institutions  of  learning  organized  and  existing 
under  chapter  138,  Id.,  pp.  1126-1129? 

It  is  contended  by  the  counsel  for  the  com- 
plainant that  this  exemption  of  scientific  insti- 
tutions has  existed  in  this  State  since  1827, 
while  the  associations  ^literary  and  scientific) 
authorized  by  chapter  144  were  not  provided 
for  by  any  Statute  until  in  1886;  that  therefcm 
the  exemption  could  not  have  been  Intended  to 
apply  to  tbem,  but  to  incorporated  institution! 
of  learning,  which  are  in  fact  scientific  institu- 
tions where  the  sciences  are  taught.  And  it  is 
also  urged,  in  support  of  complainant's  claim 
to  exemption,  that  a  similar  exemption  clause 
in  Massachusetts  hasuniformlv  been  constraed 
by  the  courts  of  that  State  to  include  incorpor- 
ated schools.  If  it  be  granted  that  colleges 
and  schools  properly  incorporated  under  chap- 
ter 138,  and  existing  and  operating  under  said 
chapter,  are  exempt  from  taxation  as  scientific 
institutions,  still,  in  my  opinion,  the  complain- 
ant, on  its  showing,  is  not  entitled  to  such  ex- 
emption. Under  a  like  exemption  clause  In 
Sbasachusetts,  and  the  one  referred  to  by  the 
counsel  for  complainant,  It  was  held  by  the 
supreme  Judicial  court  of  that  State  that  If 
the  real  estate  sought  to  be  exempted,  in  the 
shape  of  a  farm,  was  carried^^n  for  profit,  it 
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would  Dot  come  within  the  Statute,  and  must 
bear  its  proper  share  of  the  burden  of  taxation, 
even  if  the  profits  of  the  farm  went  into  the 
funds  of  the  institution,  which  was  conceded 
to  be  one  having  a  benevolent  as  well  as  an 
edacational  object,  it  being  designed  and  car- 
ried on  for  the  benefit  of  poor  students.  Wes- 
leyan  Academy  v.  Wilbraham,  90  Mass.  599. 

In  Qo  case  that  I  can  find  has  an  institution, 
confessedly  run  for  gain  and  profit,  even  for 
educational  purposes,  beeu  held  exempt  from 
taxation  under  statutes  similar  to  ours;  nor  is 
it  riffht  that  it  should  be.  "Taxation  is  an 
act  St  sovereignty,  to  be  performed,  so  far  as 
it  convenient^  can  be,  with  justice  and  equity 
to  all.  Exemptiooa,  no  matter  how  merito- 
rious, are  of  grace,  and  must  be  strictly  con- 
strued."  Cooley,  Taxn,  p.  146,  note  1. 

It  will  be  noticed  that  the  complainant,  while 
pretending  to  organize  and  to  become  incor- 
porated under  chapter  188,  does  not,  in  its 
articles  of  association,  comply  with  the  terms 
of  such  chapter,  and  is  not  operating  or  using 
its  property  io  conformity  therewith.  The 
fact  that  it  nas  filed  its  articles  of  association 
under  this  chapter  does  not  preclude  the  City 
of  Detroit  or  the  tax  assessors  from  question- 
ing the  good  faith  or  the  l^^ty  of  such  in- 
corporarion.  But,  f  arUi^inore,  in  the  present 
suit  the  complainant  comes  into  a  court  of 
equity,  and  asserts  that  it  is  incorporated  under 
such  chapter  188,  and  that  it  is  using  its  real 
estate  for  the  purposes  of  such  incorporation. 
This  is  deniea  by  the  answer,  and  therefore 

Eut  in  issue.  Upon  the  affirmative  of  this 
sue  depends  the  right  of  exemption  which 
the  complainant  claims.  It  is  said  that  no 
one  but  the  people  of  the  State,  acting  through 
the  Attomey-Qeneral  by  quo  warranto,  can 
question  the  legality  of  complainant's  incor- 
poration; that  the  tax  gatherer  must  treat  it  as 
a  corporation  de  facto,  and  assess  it  accord- 
ingly. There  are  two  answers  to  this  claim: 
fir$t,  the  assessor  certainly  has  a  right,  even  if 
the  corporation  was  legally  and  properly  in- 
corporated under  chapter  188,  to  inquire 
whether  or  not  its  real  estate  is  being  used  for 
the  purposes  of  its  ina>rporatioD;  and,  tecond, 
when  the  complainant  comes  into  court  assert- 
ing its  due  and  proper  incorporation  as  the 
basis  of  its  rights  and  relief  asked,  it  must 
show  such  incorporation  before  it  can  demand 
such  rights  or  relief,  depending  entirely  upon 
such  incorporation. 

Corporations  cannot  exempt  themselves  or 
their  property  from  taxation,  or  from  any  other 
liability,  by  organizing  in  form  under  a  statute 
of  incorporation  which  so  exempts  them.when 
it  is  evident,  not  only  from  the  articles  of  asso- 
ciation, but  from  tlie  character  of  the  business 
actually  transacted,  that  the  primary  object  of 
the  organization  and  existence  is  the  carrying 
on  of  a  business  wholly  foreign  to  the  statute 
under  which  they  were  incorporated.  See 
Mohr  V.  Minnctota  Elevator  Co,  40  Minn.  848, 
and  State-  v.  Minnemita  J^reaher  Mfg.  Oo.  40 
Minn.  218. 

The  Statute  (chap.  188,  How.  Stat.)  under 
which  the  complainant  is  ostensibly  incorpo- 
rated evidently  was  intended  for  the  incorpo- 
ration of  those  institutions  of  learning  estab- 
lished mainly  by  donations,  legacies  and  be- 
quests, and  not  for  the  incorporation  of 
8L.B.  A. 


business  enterprises  for  gain.  And  It  will  be 
seen  by  the  first  section  4878,  Id.)  that  it  is 
not  designed  that ,  the  institutioo  thus  incor- 
porated shall  be  a  close  corporation,  whose 
stockholders  shall  be  composed  entirely  of  the 
original  corporators,  and  such  other  persons  as 
they  ma^  see  fit  to  sell,  give  or  bequeath  stock 
to;  but  It  expressly  provides  that  the  persons 
who  have  subscribed  to  said  articles,  with  such 
other  persons  as  may  from  time  to  time  become 
donors  to  such  institution,  or,  if  such  articles 
of  assochttion  so  declare,  the  trustees  elected  as 
herein  provided  b1»11  bea  body  corporate,  etc 
But  the  arUclesof  aasociatloD  filed  by  complain- 
ant provide  that  ^e  trustees  to  succeed  the 
trustees  incorporating  the  institution  shall  be 
chosen  by  tbe  original  subscribers  to  the  stock 
or  by  such  i^ersons  as  may  become  owners  of 
the  stock  thus  subscribed,  and  by  such  other 
persons  as  may  become  corporators  in  accord- 
ance with  the  by-laws  hereafter  to  be  adopted, 
either  by  subscription  to  tlie  stock  of  said  insti- 
tution, or  by  donations  to  tlie  same,  or  other- 
wise. And  no  by-laws  have  been  adopted 
specifyinghow  persons  can  become  corporators, 
though  the  incorporation  was  in  1882,  and  tbe 
stipulation  of  facts  shows  that  there  hare  been 
.no  donations,  bequests  or  legacies  to  the  insti- 
tution, but  stock  has  been  sold  or  takra,  and 
the  persons  buying  or  taking  the  same  are 
stockholders. 

Section  4879,  How.  Stat.  (§  7,  chap.  188), 
provides  that  the  trustees  shall,  under  tbe  pro- 
visions of  that  Act,  "apply  all  f\mds  and  prop- 
erty" belonging  to  the  mstitution,  "according 
to  their  best  judgment,  to  the  promotion  of  its 
objects  and  interesta." 

the  stipulation  of  facts  shows  that  the  com- 
plainant "is  not  a  free  or  beoevolent  school, 
but  is  sustained  by  tuition  and  board  fees,  ana 
any  excess  over  costs  of  maintenance  is  divided 
among  the  stockholders."  This  of  itself  pre- 
cludes donations,  bequests  or  legacies  by  chari- 
table persons;  and  it  is  also  stipulated  tliat  for 
the  academic  year  1886  and  18U7  there  was  an 
excess,  which  was  divided  among  the  stock- 
holders; and  it  cannot  be  successfully  main- 
tained that  the  division  of  tbe  profits  of  the  in- 
stitution among  its  stockholders  is  "applying 
the  funds  and  property"  belonging  to  the  insti- 
tution for  the  promotion  of  its  objects  and  in- 
terests. A  glance  at  the  board  and  tuition  fees 
will  at  once  show  ttiat  this  School  is  not  for  the 
benefitof  poor  people:  and  it  is  difficult  to  per- 
ceive why  a  school  that  must  be  patronized  by 
tbe  rich,  and  that  has  not  an  element  of  charity 
or  benevolence  about  it,  but  is  simply  nothing 
more  nor  less  than  a  business  enterpriBe  for  the 
purposes  of  gain  and  profit,  should  be  exempt- 
ed, with  its  real  and  personal  property,  from 
taxation,  the  burden  its  stockholdras  ought  to 
bear  being  thrown  upon  tbe  rest  of  tbe  com- 
munity, nch  and  poor  alike;  while  the  man  or 
woman  who  opens  a  school  that  is  accessible  to 
the  children  of  nearly  all  of  the  community,  for 
the  purposes  of  an  honest  livelihood,  must  pay 
his  or  her  share  of  taxation  upon  everything  used 
in  keeping  up  and  carrying  on  such  private 
school.  Therefore,  unless  the  complainant  can 
clearly  show,  not  only  that  it  is  organized,  but 
also  uiat  it  is  operaUng,  under  diapter  188, 
there  is  no  good  reason  why  its  property  should 
be  exemptM  from  taziUion. 
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Chapter  188  contemplates  that  the  trustees 
shall  be  a  body  corporate,  or  the  persous  sub- 
scribiDK  the  articles  in  the  first  place,  "ivith 
such  other  persons  as  may  from  time  to  time 
become  donors  to  such  lostitatioD."  This  cor- 
pontioD,  the  oomplainant,  la  composed  of  the 
Btockbolders,  who  became  such  in  exactly  the 
same  way,  and  upon  the  same  terms  and  con- 
ditlona,  u  if  the  corporation  bad  been  organ- 
ized for  selling  furs,  or  carrying  on  any  other 
business  for  profit.  A  person  becomes  a  stock- 
holder by  baying  stock.  There  is  no  provision 
hy  whicu  a  donor  can  become  a  stockholder, 
and  nowhere  in  the  articles  of  association  or 
by-laws  is  found  anything  which  invites  dona- 
tions, or  furnishes  a  motive  for  gifts  or  charity. 

Chapter  188  concludes  with  this  section 
<^  4884,  How.  Stat,  g  12):  "Nothing  in  this 
Act  shall  be  construed  as  granting  banking 
powers,  or  as  allowing  the  business  of  broker- 
age, or  any  other  powers  not  usually  granted 
to  or  exerciaed  by  institutions  tor  eciucational 
purposes." 

It  was  not  intended  that  schools  should  be 
organized  and  operated  under  this  chapter  for 
the  purposes  of  taking  money  to  be  divided 
among  the  stockholders  of  the  corporation. 
Thoie  is  another  chapter  for  incorporations  of 
this  kind.  Exemption  laws  of  this  character, 
though  beneflcial  in  tbeir  objects,  are  in  dero- 
gation of  equal  ri^ts,  and  must  be  construed 
strictly.  Detroit  T.  M.  Society  v.  Detroit,  8 
Mich.  182.  citing  Cincinnati  CoUege  v.  Me, 
19  Ohio,  110. 

"By  the  terms  of  the  law,  all  property  not 
expressly  exempted  therefrom  is  subject  to 
taxation;  and  any  exemption  claimed  must 
come  plainly  within  the  meaning  of  the  Stat- 
ute." Bee  opinion  of  Campbell,  J.,8iater»  of 
Charity  V.  Detroit,  9  Mich.  100. 

It  was  also  said  by  the  same  justice  in  that 
case  that  the  occupation  of  the  real  estate  to  be 
exempted  is  not  constructive,  but  actual,  and 
must  be  by  the  institution,  and  for  its  corpo- 
rate purposes,  and  those  purposes  must  be 
those  coming  within  the  Act  under  which  it 
was  incorporated. 

It  seems  to  me  that  the  Act  under  which  this 
complainant  claims  to  be  Incorporated  ex- 
pressly precludes  the  idea  that  the  institutions 
organized  under  it  shall  be  perpetually  con- 
trolled by  their  founders  and  their  assigns,  or 
that  there  shall  be  a  return  of  revenue  to  the 
founders.  But  this  institution,  the  complain- 
ant, is  builded,  by  Its  articles  of  association 
and  its  by-laws,  upon  the  idea  that  the  original 
incorporators  and  tbeir  assigns  shsll  forever 
dominate  it  and  control,  and  that  the  capital 
invested  in  it  shall  pay  dividends.  The  decree 
of  the  court  below,  dismissing  complainant's 
Irill,  is  right,  and  ought  to  be  affirmed. 


Charles  E.  EATON,  Appt., 

Charles  H.  WALKER  «f  at. 

(....Mich  ) 

1.  The  amendment  of  an  Act  entitled  "An 


Nora.— Constitutional  provtBloos  as  to  titleof  Aot. 
See  Tltuavllle  Iron  Works  v.  Eerstone  OH  Co.  1 L. 
B.  A.  aeS.  note,  US  Fa.  «E7. 

«L.RA. 


Oat., 

Aot  for  the  InoorporatloD  of  HMiiifhctaring- 
Companies,"  which  makes  It  Include  meroMrtlla 
oompanlea,  is  la  violation  of  the  oonstttuUoDal 
provision  that  the  objeot  of  an  Aet  shall  be  ex- 
pressed In  Its  UUe. 

B>  Thereemn1>enoeorpora.ttondefketo 

where  there  Is  no  law  authoiizlog'  aasoolated 
parties  to  file  tbeir  articles  of  Bnocladoa,  or  to 
become  Incorporated. 

8*  CarrTinf  on  bnslneM  In  a  corporate 
name  is  notevldenoe  of  user  which  can  be  oon- 
sldered  In  aid  of  legal  corporate  existenoe, 
where  there  la  no  law  anthorlilns  the  membeti 
to  file  their  articles  of  fnoorporatlon  or  to  become 
Incorporated. 

4.  On  the  question  whether  deflandante, 
thongh  claiming  to  be  incorporated, 
are  Uable  a«  a  partnerahip  or  not. 
where  their  Arm  never  had  any  corporate  ex- 
Irtenoe  even  as  a  de  /aeto  corpora tloo,  evidence 
of  the  oredltOT  that  he  did  not  deal  with  them  as  a 
corporation,  Init  was  lafbrmed  by  one  member 
that  tliejr  were  a  partnership,  is  admiosible. 

6.  One  dMling  with  peramie 
to  be  a  oorporatlon,  nut  whose  corporate 
existence  is  not  a  valid  one  because  not  authw- 
Ized  by  law,  is  not  estopped  from  denying  Buoh 
corporate  existenoe  in  a  suit  against  suoh  per- 
sons lodivlduaUy  tocoUeota  detit  arlstnR  outof 
such  dealings.  If  he  never  knew  of  their  claim  to 
be  a  cin*p(»ntton  and  always  Uumglit  lie  was  deal- 
ing with  a  partnmhlp. 

6.  Tbe  flust  that  persona  totdE  nonnani 
and  acted  In  good  Ikith  In  organlzlQg  tliem< 
selves  Into  a  corporation  under  what  they  wwe 
advised  was  a  valid  law  does  not  relieve  them 
from  individual  liability  for  obUgatloos  Incurred 
by  the  oonoem  if  the  law  proves  Invalid;  as 
obUgora  are  bound,  not  by  the  style  which  titey 
give  to  themselves,  but  by  tih)  oonseqneuoes  which 
they  incur  by  reason  of  their  acts. 

(OotoberimieSfc) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Wayne  County  in 
favor  of  defendants  in  an  action  against  them 
individually  to  recover  a  debt  which  they  al- 
leged to  be  the  debt  of  a  corporation.  Reverted. 
The  facts  are  fully  slatecl  in  tbe  opinion. 
Jtfr.  Henry  H,  Dnffleld.  for  plaintiff,  ap- 
pellant: 

The  mere  form  of  a  corporate  organization 
entered  into  fraudulently  and  with  intent  to 
obtain  commercial  credit  upon  the  faith  of  the 
public  in  statements  that  are  false  will  not  pro- 
tect the  participants  in  tbe  fraudulent  scheme 
from  joint  personal  liability. 

rounffv.  Erie  Iron  Co.  S  West.  Rep.  153.  66 
Mich  111,  See  also  PatermnY,  ArH<^,  45  Fa. 
410;  AlAott  V.  Oma/ia  fhndting  A  Srf.  Oo.  4 
Neb.  416;  OrovilUtt  V.  R.  Co.  v.  Pluniaa  Co.  87 
Cal.  354. 

The  law  under  which  defendants  claimed  to 
act  falls  plainly  within  the  constitutional  pro- 
hibition of  Pub.  Acts,  art  4,  ^  20,  art  15,  g  1. 
and  East  Saginaw  Mfg.  Co.  v.  Eagt  Saginaw, 
19  Slich.  295;  and  as  amended  it  plainly  covers 
incongruous  objects  having  no  necessary  con- 
nection, and  is  therefore  void. 

People  V.  SteUelns.  Co.  lU  Mich.  898;  People 
V. State  Treamrer,  81  Mich.  6,  \1;Peo^tY,Bra4- 
ley,  86  Mich.  4SS;  People  v.  ToungMen't  F.  M. 
T,  A.  Beneo,  Society,  41  Mich.  67. 

There  being  no  valid  law  of  this  State  nnder 
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which  the  defendants  could  legally  be  incorpo- 
rated, they  could  not  even  cotorably  become  a 
corporation,  and  could  not  have  any  existence 
ass  GorporatioD  dafiu^. 

awarheaut  v.  Mkh.  Air  Line  5.  €b.  24  Mich. 

m. 

Parties  cao  acquire  no  color  of  corporate  ex- 
istence by  slmpl;  professing  to  be  a  corporation 
unless  there  ts  a  valid  law  under  which  they 
mi^t  have  been  incorporated  by  complying 
"wlui  itB  provlaioDB. 

DoffU  v.  Mitner,  42  Mich.  832;  Taylor.  Priv. 
Corp.  ^145;  MeiJwdut  Fypis.  U.  Church  y. Pickett, 
19  N.  Y.  4S&.  485;  De  Witt  v.  Hattingt,  8  Jones 
&  8.  463;  HeeuUm  v.  B.  Co.  16  Ind.  375;  Har- 
riman  v.  Southam,  16  Ind.  190;  U.  8.  Bank  v. 
Btearm,\5  Wend.  814;  OhOdi  v.  athiih,  65  Barb 
45. 

There  being  no  law  under  which  defendants 
could  legally  incorporate  and  become  even  a 
d0  faeto  corporation,  they  were  liable  as  joint 
contractors. 

Paterton  v.  Arnold,  46  Pa.410:  FaUer  v.  Bowe, 
67  N.  Y.  28;  Wdli  v.  Oates,  18  Barb.  554; 
Ikmbleday  v.  Mutkett,  7  Biug.  110,  115;  Nat. 
Union  Bank  v.  London,  46  N.  Y.  410;  Moore  v. 
MandlOaum,  8  Mich.  488. 

Notice  to  plaintiff,  by  the  publication-  in  the 
Free  Press  and  News,  and  the  letter-heads, 
business  cards  and  circulars  do  not  constitute 
any  legal  evidence  of  corporate  exlBtence;  a 
mere  notice  by  a  party  cannot  relieve  him  from 
a  liability. 

Mieh.  Vent.  B.  Go.  v.  Bale,  6  Mich.  243;  Mich. 
Cent.  R.  Co.  v.  Ward,  2  Mich.  688;  Am.  TVantp. 
<h.  T.  Jfbm.  5  Mich.  868. 

The  declarations  of  a  par^  to  the  suit  as  to 
the  existence  of  a  partnership  are  unquestion- 
ably competent  to  prove  him  to  have  been  a 
member  of  the  alleged  firm  and  who  were  ad- 
mitted by  him  to  have  been  the  permns  com- 
posing it. 

Wharton,  Ev.  %  1104,  and  cases  cited  in  note 

e. 

Mettrt.  Dieklnaon,  Tlmrber  A  SteTem- 

•on  for  defendants,  appellees. 

Mr.  F.  H.  Canfleld,  for  defendant  Living- 
atone,  appellee: 

A  creditor  who  has  been  defrauded  by  the 
stockbulders  in  a  corporation  undoubtedly  has 
bis  remedy,  but  it  is  by  a  special  action  for  the 
t<nt,  and  not  in  a  general  action  ex  eonOToetu. 

SaniU  v.  Thayer,  105  U.  8.  151  (26  L.  ed. 
972). 

Tlie  plaintiff,  having  dealt  with  the  company 
as  a  corporation,  is  estopped  from  denying  the 
TBlidity  of  its  corporate  existence. 

Saartwovt  v,  Mieh.  Air  Line  B.  Co.  24  Mich. 
889;  Merehante  <f  M.  Bank  v.  Stone,  88  Mich. 
779;  Woreetter  Medical  Inet.  v.  Harding,  11 
Cnsh.  285;  C-ommereial  Bank  v.  Pfeiffer,  10 
Cent.  Rep.  731,  108  N.  Y.  242;  Central  City 
Sav.  Bankv.  Walker,  66  N.  Y.424;  first  Nat. 
Bank  v.  Almy,  117  Mass.  476;  Blanehard  v. 
EauU,  44  Oal.  460;  Oartaide  Coal  Co.  v.  Maz- 
vOl.  22  Fed  Sep.  197;  Irowbridge  y.  Beudder, 
11  CuBb.  88. 

While  it  is  tme.  asa  gfflieral  rule,  that  all  are 
presumed  to  know  the  law,  it  is  also  tme  that 
«vety  Act  of  the  Legislature  is  presumed  to  be 
constitutional. 

Sear*  v.  Oottrea,  5  Mich.  366.  See  Cooley, 
Const.  Lim.  chap.  7. 
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The  rule  which  declares  that  the  validity  of 
a  corporation  can  only  be  questioned  by  a  di- 
rect proceedioK  on  the  part  of  the  State,  and 
which  estops  uose  who  have  dealt  with  it  aa  a 
corporation  firom  denying  the  validity  of  Its  in- 
corporation, applies  with  full  force  to  this  case. 

Ptantere  &  M.  Bank  v.  Padgett.  69  Ga.  169; 
Soei^y  Perun  v.  Cleveland,  I  West.  Rep.  506, 
48  Ohio  St.  481;  Bwa^tioout  v.  Mich.  Atr  Line 
R.  Co.  and  Mert^iantt  &  M.  Bank  v.  Stone, 
tupra;  Bstey  Jifff.  Co.  v.  Bunnela,  66  Mich.  183; 
Cochran  v.  Arnold,  68  Pa.  899;  Smith  v. 
Sheeley,  79  U.  8.  12  Wall.  858  (30  L.  ed.  480); 
Stout  V.  Zuliek,  6  Cent.  Rep.  883,  48  N.  J.  L. 
599;  Thompson,  Liability  of  Stockholders, 
g  416;  McGartlty  v.  Lavaeche,  89  111.  270;  2 
Morawetz,  Priv.  Corp.  §  760;  Bowland  v. 
Meader  J^miture  Co.  88  Ohio  St.  270;  Lajtin 
&  B.  PffiBder  Co.  v.  SinOuAmar,  46  Md.  815.  21 
Am.  Rep.  622. 

lK>nflf.  (71 ,  delivered  the  opinion  of  the  court; 

Plaintiff,  in  the  year  1883,  was  a  dealer  in 
grain  and  produce,  residing  at  Mason,  in  this 
State.  Defendants  were  the  sole  parties  inter- 
ested in  a  business  of  buying  and  selliog  grain 
and  provisions  for  immediate  and  future  deliv- 
ery  for  themselves  and  other  persons  on  com- 
mission at  Detnrft,  and  were  members  of  the 
Board  of  Trade  of  Detroit.  This  action  is 
brought  upon  an  account  stated  by  defendants 
to  plaintiff  in  the  sum  of  $8,662.68.  The  ac- 
count was  erroneously  made  out  in  the  name  of 
the  firm  of  Walker,  Summer  &  Co.,  with  whom 
plaintiff  had  formerly  done  business,  and  of 
whom  Mr.  Walker  was  at  that  time  a  membra. 
No  question  was  made  on  the  trial  as  to  the 
amountduetbeplKfntiff  from  Walker.  Ht^klns 
&  Co.,  but  the  defense  rested  on  the  single 
ground  that  Walker,  Hopkins  &  Co.  were  a 
corporatioD,  aod  not  liable  as  individuals.  The 
cause  was  tried  before  the  court  without  a  jury, 
and  the  court  made  the  following  findings  of 
facta  and  conclusions  of  law: 

"(l)On  the  8d  d^  of  May,  1882,  the  de- 
fendants organized  a  corporation  under  the 
name  of  Walker,  Hopkins  &  Co.  by  executing 
articles  of  association,  and  baving  the  same 
duly  died  in  the  ofiices  of  the  clerk  for  the 
County  of  Wayne  and  the  Secretary  of  State  for 
the  State  of  Michigan.  The  object  of  such 
corporation,  aa  described  in  such  urtides  of  as- 
sociation, was  '  to  carry  on  mercantile  business 
in  buying  and  selling  grain  for  immediate  or 
future  delivery.' 

"  (3)  This  corporation  assumed  to  organize 
under  Act  No.  187  of  the  Session  Laws  of  1876, 
as  amended  by  Act  No.  274  of  the  Session  Laws 
of  1881.  The  capital  stock  of  tbe  corporation 
was  filed  at  $60,000,  each  of  the  defendants 
subscribing  for  an  equal  portion  of  the  same. 

"(8)  Tbe  defendants  Livingstone  and  Hop- 
kins paid  for  their  stock.  The  defendant  Liv- 
ingstone, on  the  6th  of  May,  1882.  paid  |10,000 
on  account  of  his  stock;  on  tbe  39tb  day  of 
May,  |1,000;  Ist  day  of  June,  |1,000;  on  the 
12tb  day  of  Julv.  $825;  on  June  9,  1888, 
$1,000;  and  on  July  25  1888.  $1,676.  The 
defendant  Hopkins  paid  for  his  stock  in  cash  at 
or  about  the  time  of  the  organization  of  the 
corporation. 

"  (4)  Prior  to  the  organization  of  the  corpo- 
ration, a  copartnership,  of  which  the  defendant 
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Charles  H.  Walker  was  one  of  the  copartners, 
conducted  a  busiaess  in  buying  and  selling 
grain,  and  doing  a  general  commission  busi- 
nen,  under  the  name  of  Walker,  Summer  & 
Co.  Neither  the  defeodaot  Hopkins  nor  the 
defendant  UvingBtone  was  connected  with  this 
copartnership.  Prior  to  the  organization  of  the 
corporation  of  Walker,  Hopkins  &  Co. ,  the  de- 
fendant Walker  purchased  all  the  assets  of  the 
firm  of  Walker,  Summer  &  Co.,  and  trans- 
ferred Buch  assets  to  Walker,  Hopkins  &  Co. ; 
an  agreement  being  executed  between  the  de- 
fendant Walker  and  Walker.  Hopkins  &  Co. 
providing.  In  effect,  that  the  stock  of  the  de- 
fendant Walker  should  be  paid  for  out  of  col- 
lections to  be  made  out  of  the  assela  thus  trans- 
ferred  to  Walker,  Hopkins  &  Co. ;  but  it  does 
not  appear  that  collections  to  any  considerable 
amount  were  ever  made  upon  the  assets  thus 
transferred  to  Walker,  Hopkins  ft  Co.,  or  that 
the  stock  of  the  defendant  Walker  was  ever 
paid  for. 

"  (5)  Soon  after  the  organization  of  the  cor- 
poration of  Walker,  Hopkins  &  Co.,  as  above 
stated,  it  commenced  to  do  business  as  a  corpo- 
ration in  buying  and  selling  grain  and  provis- 
ions for  immediate  or  future  delivery;  the  de- 
fendant Mark  Hopkins,  Jr.,  having  been 
elected  president  of  the  corporation,  the  de- 
fendant Walker  secretary  and  treasurer,  and 
defendant  Livingstone  vice-president.  The 
three  defendants  herein  were  elected  a  board  of 
directors,  and  records  of  the  meetings  of  such 
corporation  were  duly  kept,  a  corporate  seal 
had  and  used,  and  regular  stock  certificates 
issued,  and  the  fact  of  its  incorporation  daly 
announced  through  the  public  press  and  by  cir- 
cular. Such  business  was  continued  by  said 
Walker,  Hopkins  &  Co.,  as  such  corporation, 
till  the  37th  day  of  July.  1 888,  when  it  made  an 
assignment  for  the  benefit  of  its  creditors  to 
Charles  M.  Swift  as  assignee,  who  qualified  as 
such  assignee,  and  executed  the  trust  under 
such  assignment  so  made  by  such  corporation. 

"<6)  The  business  of  saidcorporation  dturing 
Uie  time  It  so  conducted  said  business  was 
managed  by  the  defendants  Hopkins  and 
Walker  as  president  and  secretary  and  treasurer 
of  said  corporation.  The  defendant  Living- 
stone took  no  part  in  the  transaction  of  the  or- 
dinanr  business  of  the  corporation. 

"  (7)  The  plaintiff,  who  had  been  a  customer 
of  the  finn*of  Walker,  Snmmer  &  Co.,  upon 
the  organization  of  the  corporation  of  Walker, 
Hopkms  &  Co.  (x>ntinued  to  do  business  with  it 
as  he  had  done  business  with  Walker,  Summer 
&  Co.  prior  to  the  organisation  of  Walker, 
Hopkins  &  Co. 

"(8)  At  the  date  of  the  execution  of  the  as- 
signment aforesaid.  Walker,  Hopkins  &  Co. 
was  indebted  to.  the  plaintiff  in  the  sum  of 
$8,662.68. 

"(fl)At  the  time  Walker,  Hopkins  &  Co. 
commenced  business  as  aforesaid,  and  during 
the  time  it  continued  to  do  business,  the  plain- 
tiff had  full  notice  that  Walker,  Hopkins  &  Co, 
was  a  corporation  and  uot  a  copartnership,  and 
he  continued  to  do  business  with  said  Walker, 
Hopkins  &  Co.  as  such  corporation. 

"<10)  Tiiat  the  plaintiff  transacted  his  busi- 
ness with  Walker,  Hopkins  &  Co.  as  a  corpo- 
ration, and  the  indebtedness  sued  for  herein 
was  contracted  while  said  plaintiff  was  dealing 
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with  said  Walker,  Hopkins  &  Co.  as  such  cor- 
poration. 

"(11)  The  defendant  Livingstone  becamea- 
party  to  the  organization  of  saSd  oorporation  of 
Walker,  Hopkms  &  Co.,  and  a  subscriber  to  its- 
stock,  in  entire  good  faith,  and  all  his  dealings 
had  with  said  corporation  were  had  in  good 
faith,  and  he  never  after  the  organization  of 
said  corporation  received,  directly  or  indi- 
rectly, any  benefit  therefrom  by  way  of  return 
of  stock  subscribed  and  paid  for,  or  dividends 
thereon,  and  never  at  any  time  while  said  cor- 
poration continued  to  do  bushieaB  had  any  sus- 
picion that  the  organization  of  said  corporation, 
was  in  any  wise  defective. 

"  COnCLVBIONB  OF  LAW. 

"  Whether  Act  No.  274  of  the  Session  Laws- 
of  1861,  under  which  the  corporation  of 
Walkw,  Hopkins  &  Co.  assomed  to  organize,, 
was  a  valid  law  or  not,  by  reason  of  the  alleged 
defect  or  imperfection  in  its  title,  the  plaintiff 
is  not  entitled  to  recover  in  this  cause.  The 
defendant  Livingstone  having  acted  in  good 
faith  with  reference  to  the  organization  of  said 
corporation  and  the  transaction  of  its  business,, 
and  the  plaintiff  having  dealt  with  it  as  a  cor- 
poration, he  is  DOW  estopped  to  question  the 
validity  of  its  locotporation.  The  defendants 
are  entitled  to  Judgment" 

The  court  subsequently  filed  the  following- 
conclusions: 

"From  these  facts  found,  I  am  clearly  of 
opinion  that  Walker,  Hopkins  &  Co.,  with 
whom  the  plaintiff  d^h,  and  by  whom  the  ac- 
count was  rendered,  wasacorporatlonde/aeto,. 
If  not  de  jure,  and  that  the  plaintiff  knew  that 
Walker,  Hopkins  &  Co.  was  a  corporation- 
He  never  dealt  with  them  as  partners,  and 
nnder  the  weight  of  authority  I  think  the 
plaintiff  is  estopped  to  deny  that  Walker,  Hop- 
kins &  Co.  was  a  corporation,  or  to  claim  that 
the  defendants,  who  were  stockholders  tho^n,. 
are  liable  as  partners." 

Judi^mt  wasentered  upon  these  findings  ii» 
favor  of  defendants.  Plaintiff  brings  the  ease 
to  this  court. 

The  defendants  claim  to  be  incorporated 
under  Act  No.  187  of  the  Public  Acts  of  Mich- 
igan of  1875.  The  title  of  this  Act  is  "  An  Act 
for  the  Incorporation  of  Manufacturing  Com- 
panles."  The  first  section  anthoilzea  a  number 
of  persons,  not  less  than  three,  to  associate,  ac- 
cording to  the  provisions  of  the  Act,  "  for  the 
purpose  of  engaging  in  and  carrying  on  any 
kind  of  manufacturing  business,  and  who  sbafL 
comply  with  all  the  provisions  of  this  Act, 
shall,  with  their  successors  and  assigns,  consti- 
tute a  body  politic  and  corporate  under  the-, 
name  assumed  by  them  in  their  articles  of  asso- 
ciation."  Act  No.  187,  Pub.  Acts  1875. 

This  section  was  amended  by  Act  No.  874, 
Pub.  Acts  1861,  aoas  to  read,  "forthe  purpose- 
of  engaging  in  and  carrying  on  any  kind  of 
manufacturing  or  mercantile  business,  or  any 
union  of  the  two,"  the  Act  in  other  respects 
being  unchanged.  The  title  of  the  amendfnf^ 
Act  is  "  An  Act  to  Amend  Section  One  of  An 
Act  Kntitled  '  An  Act  for  the  Incorporatimi  of 
Manufacturing  Companies.'  Approved  Hay 
1675,  Being  Act  No.  187  of  the  Laws  of  1875,. 
so  as  to  Include  Mercantile  Business." 

The  title  of  the  Act  of  1876  remains  uu- 
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changed,  and  only  provides  for  the  incorpora- 
tion of  manufacturing  companies.  The  Act  of 
1881  provides  for  the  incorporation  of  compa- 
nies to  carry  on  a  mercantile  business, — a  busi- 
ness entirely  foreign  to  the  Act  of  1875,  which 
it  purports  to  amend,— and  therefore  fntroduc- 
ing  matters  not  emlwaced  in  the  purpos&a  iodi' 
cated  in  the  title  to  the  Act  amended.  Section 
90,  art  4.  of  tbe  Constitution  provides  that 
"  no  law  shall  embrace  more  than  one  object, 
which  shall  be  expressed  in  its  title." 

This  attempt  to  incorporate  a  new  business 
Into  the  Act  of  1876  by  the  Amendment  of  1881 
falls  plainly  within  the  probtbition  of  this  sec- 
tion of  article  4  of  the  ConstituHon.  Tbe 
Amendment  is,  in  e£fect,  an  independent  Stat- 
ute, and  provides  for  the  iDCorporation  of  com- 
panies that  are  not  mentioned  or  provided  for 
by  the  Act  of  1875. 

As  was  said  by  this  court  in  People  v.  Young 
Men'$  K  M.  T.  A.  Benet.  Society,  41  Mich.  fi7, 
"No  one  can  hesitate  to  see  that  tbe  purpose  of 
the  Statute  of  1807  was  to  intrctduce  an  entirely 
new  object  of  legislation,  foreign  to  the  exist- 
ing Statute,  and  incapable  by  the  most  liberal 
construction  of  fatliug  within  its  terms.  The 
constitutional  provision  ttiat  'no  law  shall  em- 
Inrace  more  than  one  object,  which  shall  be 
ezpresaed  in  its  title,'  is  violated  if  an  Act  is 
amended  bo  as  to  embrace  a  purpose  outside  of 
its  title,  and  inconsistent  with  provisions  re- 
maining unrepealed.  As  amendra,  this  Statute 
plainly  covers  objects  haviog  no  necessary  con- 
nection, and  therefore  void.**  Therefore  there 
was  no  statute  under  which  defendants  could 
lawfully  incorporate  as  a  mercantile  company, 
uid  their  acts  as  such  are  wholly  void. 

Defendants'  counsel,  however,  inrists  that 
Walker,  Hopkins  &  Co.  were  a  corporation  de 
facto  if  not  dejure.  But  there  being  no  valid 
law  of  this  State  under  which  the  defendants 
could  legally  be  incorporated,  could  tbey.  even 
colorably,  become  a  corporation,  or  have  any 
existence  as  a  corporation  de  facto,  or  would  the 
I^aintiff  be  estopped  from  Inquiry  into  their 
corporate  existence  under  such  circumstances? 
Two  things  are  necessary  to  be  shown  in  order 
to  establish  a  corporation  de  facto,  viz. :  (1 )  the 
existence  of  a  charter  or  some  law  under  which 
a  corporation,  with  the  powers  assumed,  might 
lawfully  be  created;  and  (2)  a  user  by  the  party 
to  the  suit  of  the  rights  claimed  to  be  conferred 
by  such  charter  or  law.  U.  8.  Hank  v,  Stearna, 
IS  Wend.  814. 

If  tbe  law  exists,  and  tbe  record  exhitnta  a 
bona  fide  attempt  to  organize  under  It,  very 
slight  evidence  of  user  beyond  this  ia  all  that 
can  be  required.  Methoditt  Epit.  Union  Church 

FiekOt,  19  N.  Y.  487. 

Id  HeatUm  v.  Cineinnati  <&  Ft.  W.  R.  Co.  K 
Ind.  S7S,  the  court  says:  "Hie  estoppel  goes  to 
the  mere  de/aeto  organization;  nottotbeques- 
tion  of  legal  autbority  to  make  an  organization. 
A  de  facto  corporation  that  by  regularity  of 
organization  might  be  one  de  jure  can  sue 
and  be  sued.  And  a  person  who  contracts  with 
soch  corporation  while  it  is  acting  under  its  de 
faeU)  organization — who  contracts  with  it  as  an 
organized  corporation — is  estopped,  in  a  suit  on 
such  contract,  to  deny  Its  defa^  organization 
at  the  date  of  the  contract:  but  this  does  not 
extend  to  the  qaeatifm  of  legal  power  to  or^ 
ganize.   Hence,  if  an  orguuzauon  is  oom- 
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pleted  where  there  is  no  law,  or  an  uncon- 
stitutional law,  authorizing  an  organization 
as  a  corporation,  the  doctrine  of  estoppel  does 
not  apply." 

Tbe  same  rule  was  laid  down  by  implication 
by  this  court  in  Bwartwout  t.  Jn<A.  Air  lAm 
R.  Oo.  S4  Mich.  898,  as  follows:  "  Where  there 
is  thus  a  corporation  de  facto,  with  no  want 
of  legislative  power  to  its  due  and  legal  ex- 
istence; where  it  is  proceeding  in  the  perform- 
ance of  corporate  functions,  and  the  public 
are  dealing  with  it  on  the  suppraition  that  it 
is  what  it  professes  to  be;  and  tbe  questlona 
suggested  are  only  whether  there  has  been  exact 
regularity  and  strict  compliance  with  the  pro- 
visions of  the  law  relating  to  incorjjoration, — 
it  is  plainly  a  dictate,  alike  of  justice  and  of 
public  policy,  that  in  controversies  between  the 
de  facto  corporation  and  those  who  have  entered 
into  contract  relations  with  it,  as  corporators  or 
otherwise,  that  such  quesUons  should  not  be 
suffered  to  be  raised."  And  again  It  was  said: 
"But  both  in  reason  and  on  authority  the  ruling- 
should  be  tbe  same  where  an  attempt  has  been 
been  made  to  organize  a  corporation  under  a 
general  law  permitting  it.  If  due  autbority 
existed  for  the  organization,  and  tbe  question 
is  one  of  regularity  merely,  the  rule  estab- 
lished by  law,  as  well  as  reason,  Is  that  parties 
recognizing  tbe  existence  of  corporations  by 
dealing  with  them  have  no  right  to  object  to 
any  •irregularity  in  their  organmtion.' 

In  the  present  case,  however,  there  was  no 
law  authorizing  tbe  parties  to  Qle  their  articles 
of  association,  or  to  become  incorporated;  and 
there  could,  under  such  circumstances,  be  no 
corporation  de  facto.  It  cannot  therefore,  in 
any  proper  legal  sense,  be  said  that  the  carry- 
ing on  of  the  business  in  the  corporate  name  is 
evidence  of  user  which  can  be  considered  io  aid 
of  their  legal  corporate  existence. 

Counsel  for  the  defendants  contends  that  the 
case  of  Merchants  dt  M.  Bank  v.  Stone,  38  Micb. 
779,  is  decisive  of  this  case.  In  that  case  tbe 
defendants  claimed  to  be  incorporated  as  the 
Charles  Stone  Timber  Company.  It  appeared 
that  the  plaintiff  transacted  a  large  amount  of 
business  with  tbe  defendants,  upon  the  spedflc 
understanding  that  the  concern  was  contract- 
ing as  a  corporation,  and  not  otherwise;  and 
this  court  said:  "  Now,  tbe  proof  that,  as  mat- 
ter of  fact,  the  company  carried  on  business  as 
a  corporation  in  tbe  name  of  the  Charles  Stone 
Timber  Company  when  the  bank  dealt  with  it, 
established,  prima  facie,  that  it  was  a  corpora- 
tion pursuant  to  law;  and  certainly  tbe  evidence 
tbe  bank  adduced  in  regard  to  the  operations  of 
the  company,  the  attitude  it  maintained,  and  the 
character  in  which  the  two  concerns  dealt  to- 
gether, showed  that  the  company  was  a  cor- 
poration dtfaeto,  and  so  acknowledged  by  tbe 
bank." 

In  the  present  case  tbe  plaintiff  offered  evi- 
dence to  show  that  he  never  knew,  or  had  any 
information,  that  the  defendaots  claimed  that 
Walker,  Hopkins  &  Co.  was  a  corporation,  but, 
on  the  contrary,  that  Mr.  Walker  of  that  firm 
askc^  bim  to  continue  his  business  with  the 
firm  as  he  bad  carried  it  on  formerly  with 
Walker,  Summer  &  Co.,  and  that  tbe  firm  was 
composed  of  himself,  William  Livingstone,  Jr , 
and  Mark  Hopkins,  Jr. ,  and  that  he  always  be- 
lieved and  understood  that  Walker,  Hopkins 
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&  Co.  was  a  firm.  This  testimODr  the  court 
below  excluded.  In  addition  to  this,  and  upon 
this  pc^t,  tliif  case  differs  radically  Crom  the 
can  of  Mer^antB  ife  M.  Bank  v.  Stone.  Tbe 
wbole  facts  sbow  that  tbe  Ann  never  bad  any 
corporate  existence,  and  Dever  was  a  corpora- 
tion, even  de  facte.  It  is  very  evident  to  us 
tbat  tbe  facts  here  presented  ao  not  bring  this 
case  within  the  ruhnf  of  tbe  former  case.  In 
the  present  case,  aa  To  that,  tbe  name  would 
not  indicate  tbat  tbe  firm  was  a  corporation. 
It  gave  DO  clue  to  tbe  nature  of  tbe  company 
as  being  corpora  ted  or  incorporated,  and  there 
is  no  pretense  of  proof  that  tbe  plaintiff  dealt 
vitb  It  as  a  corporation,  except  tbe  fact  that  de- 
fendants were  doing  business  as  a  corporation, 
and  bad  published  such  fact  in  two  of  tbe 
Detroit  papers,  and  mailed  circulars  to  Its 
customers  announcing  that  they  had  organ- 
ized as  a  corporation  under  the  laws  of  the 
State  of  Michigan,  and  tbat  also  their  letter- 
beads  showed  this  fact,  some  of  the  circu- 
lars bein^  mailed  to  plaintiff,  and  the  corpora- 
lion  having  also  sent  bv  mail  statements  of 
its  accounts  to  plaintiff  written  upon  such 
letter-beads.  Tbe  plaintiff  testified  that  he  hwi 
DO  recollection  of  receiving  such  drculara,  or 
of  ever  having  seen  such  announcements  in 
the  public  press.  Plaintiff  also  testified  tbat  be 
had  no  recollectira  of  ever  having  received  any 
letter-heads  containing  the  information  that 
defendants  were  a  corporation ;  and  it  appears 
that  when  tbe  acxiount  was  made  up  by  deiend- 
aots  showing  their  indebtedness  to  plaintiff, 
and  transmitted  to  him.  it  was  upon  the  letter- 
bead  of  Walker,  Summer  &  Co.iWbich  did  not 
<!ontaln  any  showing  that  Walker,  Hopkins  ft 
Oo.  was  a  corporation. 

PlaintifTs  counsel  also  offered  to  show  by 
the  testimony  of  the  plaintiff  that  Mr.  Walker 
solicited  plaintiff  to  do  business  with  Walker, 
H6pkiDs  &  Co.,  stating  to  him  tbat  it  was  a 
partnership  composed  of  Walker,  Livingstone 
and  Hark  Hopkins,  Jr. ,  and  that  in  tbe  faith  of 
that  statement  the  plaintiff  commenced  business 
with  them.  This  testimony  the  court  excluded. 
Defendants'  counsel,  however,  contend  that  io- 
aiimucb  as  the  trial  court  found  as  a  fact  that 
Walker,  Hopkins  &  Co.  was  a  corporation, 
and  tbat  during  the  time  it  continued  to  do 
business  plaintiir  had  full  knowledge  that  they 
were  a  corporaUon,  and  not  a  copartnership, 
and  continued  to  do  businw  with  them  as  a 
corporation,  such  flndinir  is  conclusive,  and 
will  not  be  disturbed  by  this  court.  It  would 
be  true  that,  if  there  was  any  proof  to  support 
the  finding,  this  court  woula  be  bound  by  it, 
though,  upon  (be  facts,  it  might  not  be  able  to 
agree  wlih  the  circuit  court  in  its  concliisioQS. 
But  the  fact  is  made  to  appear,  by  the  evidence 
returned,  that  the  court  excluded  the  evidence 
of  tbe  plaintiff  that  he  did  not  know  they  were 
a  corporation,  and  did  not  deal  with  tbera  as 
such,  but  was  informed  by  Walker  that  they 
were  a  partnership,  and  dealt  with  tbem  in 
the  belief  that  they  were  a  partnership;  and 
yet  tbe  court  below  finds,  under  the  evidence 
which  defendants  were  permitted  to  offer,  that 
^aintlff  did  deal  with  them  as  a  corporation, 
and  had  full  knowledge  that  they  were  such, 
«  L.  B.  A. 


and  bases  such  finding  and  conclusion  upon  tbe 
fact  that  defendants  published  the  statements 
in  the  public  press,  and  mailed  circulars  and 
letter-beads  to  plaintiff  which  it  is  not  shown 
be  ever  received.  Under  such  circumstances, 
the  court  was  in  error  in  excluding  the  testi- 
mony, and  we  think  there  Is  no  proof  to  sustain 
tbe  findiug. 

It  is  undoubtedly  well  settled  tbat  a  poson 
who  has  entered  into  contract  relations  with  a 
de  facto  corporation  cannot,  in  an  action  there- 
on, deny  its  corporate  character,  or  set  up  any 
informaliW^  in  its  organization,  to  defeat  tbe 
action.  The  distinction  between  such  cases 
and  the  present  one  is  to  my  mind  clear.  If 
there  had  been  any  law  under  which  defend- 
ants had  a  right  to  incorporate,  and  the  offer 
had  been  to  show  a  mere  abuse  or  excess  of  its 
corporate  powers,  or  had  it  appeared  that  it  was 
a  de  facto  corporation,  and  the  question  related 
to  the  refrularity  of  its  organizaUon  merely, 
there  could  be  no  doubt  that  the  plaintiff  would 
be  estopped  from  questioning  its  corporate  ex- 
istence. But  tbe  two  things  necessa^  to  sbow 
a  corporation,  even  dt  facto,  do  not  exist. 
There  is  no  law  under  which  the  powers  they 
assumed  might  lawfully  be  created;  and  the 
mere  fact  that  tbey  assumed  to  act  as  such,  even 
in  the  full  belief  tbat  they  were  l^ally  incorpo- 
rated, would  not  crautitute  tbem  a  oorpotatum 
defacto.  ' 

It  is  submitted  upon  this  record  that  an  In- 
debtedncss  was  due  to  the  plaintiff  in  the  sum 
of  $8,563.68  at  the  date  of  ihe  trial,  Julv  10. 
1888,  and  plaintiff  seeks  to  bold  defendants 
li&ble  ther^or  as  partners,  and  in  this  conten- 
tion we  think  be  is  right.  Tbe  defendants  were 
not  a  corporation.  They  had  associated  to- 
gether, each  sharing  the  profits  and  losses  of 
the  business  equally,  according  to  the  money 
each  put  in  as  capital  stock,  each  holding  and 
owning  one  third  part  of  tbe  shares.  The  fact 
that  they  took  counael  and  acted  in  good  faith 
in  organizing  under  what  tbey  were  advised 
was  a  valid  Uw  does  not  relieve  them  of  tbeir 
liability. 

It  is  well  settled  that  obli^rs  are  bound,  not 
by  the  style  which  they  give  to  themselves, 
but  by  the  consequences  which  tbey  incur  by 
reason  of  their  acts.  They  have  had  the  bene- 
fit of  the  plaintiff's  means;  they  are  indebted 
to  bim,  as  is  fmnoeded;  but  have  sought  to 
shift  Individual  liability  to  a  corporate  one. 
There  is  no  such  corporatiou,  and  ihe  mere 
fact  tbat  defendants  assumed  to  act  as  such 
does  not  relieve  them  from  personal  liability. 
Under  the  circumstances  of  this  case  the  (de- 
fendants must  be  held  liable  as  partners. 

7V)«  jw^/ment  of  the  court  below  rnvft  be  aet 
aeide  and  vacated,  and  judgment  entered  here 
in  favor  of  plaintiff  for  the  sum  of  |;3,662.68. 
with  interest  from  July  37, 1888,  being  tbe  date 
when  the  parties,  claiming  to  be  a  corporation, 
made  an  assignment  for  the  t)eneflt  of  their 
creditors,  together  with  costs  of  both  this  and 
the  circuit  court. 

Sherwood,  Gh.  J.,  and  Horse,  J,,  dtd 
not  sit.  Cwapbell  and  duunplin,  jJJ,, 
concurred  with  Xtonf ,  J. 
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ARKANSAS  SCPBEME  COUBT. 


K  O.  OOLUEB,  Appt.. 
X.  H.  OOWaEB,  Guardian,  a  al. 

(....Ark.....) 

1.  AJndgmeatmfifainata  oorenuitoeln 
po— oaaion  upon  fk»«olosiire  of  a  Hen 
eraatod  pnor  to  tbe  ooTeoant  rendwed  after  no- 
ttoetotbe  warrantor  to  appear  and  defend  U  a 
oonatmetlTe  eviction  giving  a  right  of  action  up- 
on tlie  covenant. 

It.  Inter— t  on  the  pwrchaae  price  ofl—d 
bouffht  with  mumnty. where  .the  cov- 
enantee has  again  purchwed  the  land  on  a 
foreolomre  sale,  which  constituted  a  constructive 
evlodOD,  maybe  recovered  trom  the  time  of  thua 
exUngoUilng  tbe  Incumbrance,  but  not  from 
the  date  of  ^e  original  purohaae. 

(December  21, 188e.) 

A FILIAL  from  a  judgmeot  of  the  CHrcuIt 
Coort  of  Yell  County  la  favor  of  plaintiffs 
in  an  action  for  breach  of  covenant  of  war- 
ran^.   Affirmed  in  part. 

The  land  was  bid  off  for'plaiotlffa  on  fote- 
■closure  of  a  mortgage  in  a  suit  which  the  war- 
rantor was  notified  to  defend.  He  was  also  no- 
tified to  pay  off  the  incumbrance  before  sale 
after  tbe  foreclosure  decree  was  rendered.  The 
court  decreed  in  favor  of  plaintiffs  for  $274.00, 
bdng  tile  pardiaae  money  paid  for  land 
with  6  per  cent  interest  thereon  from  the  date 
■of  payment. 

Mmrg.  S.  W.  Wllllanw  and  W.  V.  Maj-. 
iOT  appellant: 


Non. — CooenamU  deHned  and  construed. 

A  covenant  is  an  agreement  reduced  to  writing! 
-and  executed  by  a  sealing  and  deliverr.  whereby 
amne  of  the  parties  named,  or  one  of  them,  engages 
that  'laome  act  Is  alreadj'  done,  or  to  be  done  or  Is 
not  to  be  done.  De  BoUi  v.  Pennsylvuila  Ins.  Co. 
4  Whart.  88;  McVoy  v.  Wheeler.  6  Pgrt.  201;  Vloary 
V.  Moore,  S  Watts,  451;  Randel  v.  Chesapeake  ft  D. 
Canal  Co.  1  Har.  (Del.)  233;  Tribble  v.  Oldham.  6 
J.  J.  Marsh.  13T;  Ludlum  v.  Wood,  2  N.  J.  L.  Nl;  1 
BuzTill,  Law  Diet  8B7;  Andetaon,  Iaw  Diet.  287. 

It  to  a  clause  of  agreement  In  a  deed  whereby 
eltber  party  may  stipulate  for  the  truth  of  certain 
facts,  or  bind  himself  to  perform  or  give  something 
to  or  for  the  other  &  Bl.  Cum.  8(H);  a  promise  un- 
4)er  seal.   Greenleaf  v.  Alien,  127  Mass.  218. 

It  may  be  and  often  Is  used,  not  in  Its  technical 
sense,  but  in  the  widor  sense  of  a  contract  in  gen- 
eral. Riddle  V.  McKlnney,67Tez.  81;  Hale  v.  Finch, 
lOi  U.  8.  286  (2B  L.  ed.  780;  Johnson  r.  Gurley,  fSSt 
lex.  228. 

It  msy  be  eltber  express  or  implied.  Taylor  v. 
Hopper,  82  N.  T.  8U;  Parker  v.  Smith,  17  Mass.  118, 
"9  Am.  Dec  1G7;  Emerson  v.  Wfley,  10  Pick.  810; 
Twtj  y.  Johofcon,  22  How.  Pr.  828. 

An  express  covenant  Is  one  explicitly  stated;  an 
Implied  covenant  Is  one  Inferred  or  Imputed  In  law 
ftom  tiie  words  used.  Conrad  v.  Morehead,  89  N. 
€.  81c  4  Kent.  Com.  488,  478,  note. 

Ho  particular  form  Is  required;  It  may  be  created 
by  any  language  showing  the  Intention  of  the  par- 
tiee  to  bind  themselves  (Marshall  v.  Craig,  1  Bibb. 
STB,  i  Am.  Dec.  817;  Sampeon  v.  Esaterby,  0  Bam.  k 
CVat  BIglv  T.  Groat  Wcetem^  Oo.  U  Hees.  ft 
W.Bll;  Jaokson  V.  Swart,  SO  Jfdin.  SB);  and  Is  to  be 

«uaA. 


There  must  be  an  actual  or  constructive 
eviction  of  tbe  whole  or  part  of  the  premises  to 

constitute  a  breach  of  this  covenant. 

Tiedeman,  Beal  Prop.  S  85S. 

While  posaassion  is  andistorbed,  there  is  no 
breach  of  the  covenant  of  warranty. 

Rawle,  Cov.  pp.  213,  218;  Teatee  v.  Prjfor, 
11  Ark.  SO;  Lewie  v.  Davie.  31  Ark.  S8S;  Me- 
DermoU  t.  OiUtf,  28  Ark.  300. 

^bere  a  purchaser  has  been  let  into  possea- 
sion'  in  the  absence  of  fraud,  he  Is  entitled  to 
no  relief  in  equity,  etc.,  his  remedy  being  at 
law  on  the  covenants  of  his  deed;  and  if  there 
be  no  coveoants  which  cover  the  defect,  he  is 
without  remedv  at  law  or  in  equity. 

Hoppee  V.  <Meek,  21  Ark.  685;  Worikijuiton 
T.  Cbnf.22Ark.984. 

The  mere  existence  of  a  paramonnt  title  la 
not  enough;  It  must  be  asserted;  and  where 
one  koowBOf  an  incumbrance,  as  Mrs.  Cow^r 
should  have  known,  he  must  be  held  in  equity 
to  waive  any  right  arising  in  consequence  of  it. 

WoTthington  v.   Curd,  eupra;  Walker  v. 
Taume,  28  Ark.  147. 

In  2  Wait,  Act.  and  Def..  p.  88S,is  a  full  pre- 
sentation of  the  authorities  upon  this  point, 
which  shows  clearly  that  all  the  courts  bold, 
except  in  South  Carolina,  that  there  must  be  a 
paramount  title,  asserted  adversely,  and  an  ac- 
tual or  constructive  eviction  under  It,  to  con- 
stitute a  breach  of  tbe  coveoant  of  warranty. 

In  case  of  breach  of  covenants  which  run  * 
with  the  land,  in  order  to  recover,  the  plaintiff 
must  aver  and  prove  eviction. 

Day  V.  Chiem,  2S  U.  S.  10  Wheat.  449  (6  L. 

ed.  my 

The  court  erred  in  assessing  damages  by  giv- 


oonstrued,  as  nearly  as  possible,  by  the  obvious  In- 
tentions of  the  parties,  which  must  be  gatbeied 
from  the  whole  Instrument.  Wadllngton  v.  HUl, 
10  Smedes  &  H.  G80,  662. 

Covenants  and  coDditions  distinguished.  Smith 
V.  Niagara  F.  Ins.  Co.  1  L.  R.  A.  218, 7  New  Eng. 
Rep.  S£,  80  Vt.  662. 

To  constitute  a  breach  of  covenant  of  warranty, 
there  must  be  a  union  of  acts  of  disturbance  and 
lawful  title.  Barry  v.  Qulld.  2  L.  R.  A.  884,  not«, 
1»  111.  489.  See  also  Huyok  v.  Andrews,  3  L.  B.  A. 
789,  note,  lia  N.  Y.  81. 

Covenants  of  seisin;  when  broken:  remedy  for 
breach.  Clement  v.  Rutland  NaL  Bk.  (Vt.)  4  L.  B. 
A.42S,note. 

RvieMon  under  eotwnant. 

When  tbe  covenantee  purchases  from  tbe  true 
owner,  It  wUI  be  considered  a  sufficient  evlotlon  to 
constitute  a  breach.  HcOary  v.  Hastings,  SSCaL 
880.  see,  2  Am.  Rep.  466.  citing  Sugd.  Vend.  746.  and 
nott;  Loomls  v.  Bedel,  11  N.  H.  74;  Hamilton  v. 
CuttB,  4Has8.  849, 8  Am.  Dec.  222;  Turner  v.  Good- 
rich. 88  Vt.  700;  Sprague  v.  Baker,  17  Mass.  688; 
Bawle,  Cov.  278;  Noonan  v.  Lee,  87  U.  8. 2  Black, 
607  (17  L.  ed.  280);  Funk  v.  Creswel),  6  Iowa,  88; 
Brady  v.  Spurck,  27  IlL  478:  Stewart  v.  Drato,  9  N. 
J.  L.  180;  2  Devlin,  Deeds,  288. 

Where  to.  prevent  a  suit  the  purobaser  paid  the 
amount  of  an  outatanding  mortgage,  for  his  own 
security.  It  is  a  breach  of  tbe  covenant  of  quiet 
enjoyment'  Bprague  v.  Baker,  17  Mass.  6B0.  See 
also  Harding  v.  LarUn,  41  111.  422;  MoConnell  v. 
Downs,  IB  m.  271.  But  see  Waldron  v.  McCarty,  S 
Johns.  171. 
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ing  interest  OD  the  purchase  money  from  the 
date  of  the  deed,  as  no  meane  profits  were  re- 
ooTered. 

Bennett -V.  Jenkim,  18  Johns.  50. 

Me»tr$.  Davis  ft  Bnlloek,  for  appellees: 

Becentdecidonsin  many  States  bold  an  evic- 
tion not  necessanr  when  conatructdye  disposses- 
sloD  has  taken  place, 

Kanmt  Pac.  R.  Co.  v.  Dunmeyer,  19  Bjin. 
589:  Wliitney  t.  Dinaman.  6  Cusb.  124;  Jonet 
V.  Wartier,  81  111.  846;  MeQary  v.  HatUngt, 
89  Cal.  860,  2  Am.  Rep.  456. 

A  judgment  in  ejectment  Is  saffldent  breach 
without  actual  evictioa. 

Drury  y.  Shumway,  1  D.  Chip.  110,  1  Am. 
Dec.  704;  Oummint  v.  Kennedy,  8  Litt.  118. 14 
Am.  Dec.  46;  Williama  v.  Wetfurbee,  1  Aikeos, 
«88;  Brodie  v.  Watkina,  81  Ark.  319. 

A  disturbance  of  tiile  and  dislurbance  of  the 
land  by  reason  of  a  suit  in  equity  is  a  breach 
of  the  covenant  for  quiet  enjoymeot. 

MaHin  v.  Martin,  1  Dev.  1.  418;  Calihorv 
T.  Heyton,  2  Hod.  04;  Rawle,  Cov.  4th  ed.  148. 

Appellant's  deed  containa  such  a  covenant. 

8  Wasfab.  p.  469,  par.  18. 

Per  Curiam: 

A  judgment  against  a  covenantee  in  posses- 
sion UF>on  foreclosure  of  a  Hen  created  prior  to 
the  covenant,  rendered  alter  notice  to  tiie  war- 
rantor to  appear  and  defend,  is  conclusive  of 
the  existence  of  an  outstanding  paramount  In- 


cumbrance. It  Is  a  constructive  eviction,  and 
he  is  entitled  to  bis  action  upon  the  covenant. 
Where  the  covenantee  buys  id  the  outstanding- 
incumbrance  to  protect  his  estate,  he  is  entitled 
to  recover  the  sum  expended  in  so  doing,  pro- 
vided such  sum  does  not  exceed  the  amount 
paid  to  the  warrantor  for  the  property,  with 
the  letral  interest  on  such  sum  from  the  date  of 
tbe  extinguishmeDt  of  such  incumbrance. 

Boyd  V.  WhitJUld,  19  Ark.  447;  Rawle,  Gov. 
§1  148-146. 

When  paramount  title  is  asserted,  and  main- 
tained by  judgment  in  ejectment,  the  recovery 
of  interest  prior  to  eviction,  upon  the  sum  paid 
the  warrantor,  will  depend  on  whether  or  not 
there  has  been  a  recovery  of  mesne  profits  by 
the  plaintiff  in  ejectmeot.  Interest  on  tbe 
money  aud  mesne  profila  are  regarded  aa  tbe 
equivalent  of  each  other.  Rawle,  Cov.  g  196  et 
acq.  and  cases  cited. 

In  this  cause  plaiotifFs,  through  their  moth^, 
puicbased  tbe  land  at  a  sale  under  L  C.  Jones, 
decreed  on  Januaiy  14, 1886.  and  are  entitled 
to  recover  tbe  $274.69  of  purchase  money  pud 
Collier  with  interest  at  6  percent  from  January 
14,  1886,  to  this  date,  amounting  to  $64.82. 

The  decree  of  the  circuit  court,  in  so  far  as 
as  it  awarded  interest  from  November  29, 1864, 
is  reversed.  In  all  other  things  it  is  attirmed„ 
and  judgment  will  be  entered  here  in  accord- 
ance with  this  opinion. 


MINNESOTA  SUPREME  COURT. 


Se  Joseph  DALPAY*,  Appt. 

(....HlDD  ) 

1.  Am  ceneral  rule  an  assigiunent  of 
peraonal  property*  valid  by  the  laws  of  tbe 
8tato  or  country  wh»«  made,  1b  valid  every- 
where. But  tbe  rule  Is  subject  to  exoeptlon^uid 

•Head  notes  by  Tahdsbbcrgb,  J. 


N(yim.— Insolvency  defined. 

**lD80lveDcy,"  ia  Xaws  1881,  chap.  ItS,  means  in- 
ability to  pay  one's  debts  In  the  ordinary  oomrse  of 
business.  Daniels  v.  Palmer,  SB  Hfnn.  MT;  Daniels 
V.  Zumbrota  Bank,  Id.  SU;  Levan's  App.  fPa.)  2 
Oent.  Rep.  671:  Anderson,  DlcL  KSh  Buchanan  v. 
Smith.  8S  TJ.  B.  16  Wall.  806  (31 L.  ed.  887);  Wa«rer  v. 
Hall.  88  O.  8.  le  Wall.  GW  (21 L.  ed.  AOS):  Dutoher  v. 
Wrlffht,  M  U.  8. 867  fiM  I*  ed.  181);  May  v.  LeQalre, 
18  Fed.  Rep.  106;  Re  BInlnsar,  7  Blatcfaf.  SH. 

With  reference  to  pctreons  not  engaged  In  trade 
and  oommerce.  the  tcrm^ay  have  a  lees  rcatrlctod 
meaning.  Tool  v.  Martin,  60  U.  S.  13  Wall.  47  (SO  L. 
ed.  asii  Clarion  Ilank  v.  Jones.  88  D.  a  SI  Wall.  888 
(28  L.  ed.  Stti;  Cunnlnffham  v,  Norton.  125  IT.  8.  90 
(31  L.  ed.  620). 

Law  of  place  governs  conatmctUm  and  wdtdtty  of 
contract. 

Xbe  nature,  the  obligation  and  tbe  Interpretation 
of  a  contract  are  to  be  governed  by  the  law  of  the 
place  where  it  is  made,  unleds  the  parties  at  the  time 
of  maklnfc  it  have  some  other  law  In  view.  Liver- 
pool ft  G.  W.  Bteam  Co.  v.  Phoenix  Ins.  Co.  US  U.  8. 
a07(8SL.ed.788>. 

So  the  assignment  of  a  policy  of  life  Insnrsnoe  Is 
Kovemed  by  the  law  of  the  i^aoe  where  tbe  policy 
0L.R.A. 


a  transfer,  givlngpreferenoee  to  certain  oredltora, 
made  in  another  State,  will  not  be  upheld  In  this 
State,  as  to  property  situated  therein,  tf  In  con- 
travention of  the  poUoy  and  laws  of  the  state. 
2.  In  pi  iMWinrtlinf  in  iiiM>lv«ner,  debts 
due  an  insolvent  who  has  his  domloU  in  this 
State  will  be  deemed  to  have  a  sttus  therein. 

(October  88, 1889.) 


'  was  Issued,  or  where  it  is  payable.  Prentice  v. 
Steele  (Super.  Ct)  4  Hont.  L.  Rep.  SIO. 

A  oontraot  of  affrdgfatment  made  In  one  country 
between  citizens  or  residents  thereof,  and  the  per- 
formance of  which  befrina  there,  must  be  governed 
by  tbe  law  of  that  country,  unless  the  parties, 
when  entering  Into  the  ooatrwit,  deariy  manifBsta 
mutual  IntenUon  that  It  shall  be  governed  by  the 
law  of  some  other  country.  Ibld.\  Liverpool  ft  O. 
W.  6.  Co.  V.  Phoenix  Ins.  Ca  129  U.  B.  887  (88  L.  ed. 
788). 

That  tbe  law  of  place  governs  the  oonetructlon 
and  validity  of  the  contract,  see,  further,  Baoon  v. 

Home,  2  L.  R.  A.  865,  note,  128  Pa.  48%  Dmoker  v. 
Wellhouse  (Ga.)  2  L.  R.  A.  328,  note;  Woodward  v. 
Brooks,  3  L.  R.  A.  7(e,  128  111.  223. 

Insolvent  atatutea  wnstrued. 

Under  the  Georgia  Act  of  1881,  an  Insolvent  cor- 
poration may  make  an  assignment  for  the  benefit 
of  its  creditors.  Albany  &  R.  Iron  ft  Steel  Ca  v. 
Southern  Agr.  Works,  76  Ga.  136. 

While  preferences  In  assignments  are  allowed  un- 
der the  OeoTgla  law.  they  are  tolerated  rather  than 
encouraged,  JMd.;  Tamlpeeed  v.  Bohaefer,  n  Oa. 

m. 

Tbelatterpattttf  Oa.  Code,  1  1008,  prohtbltlntr  a 
debtor  to  Tperter  one  creditor  over  otbeia  by  any 
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APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Marshall  Ck>untT  in 
favor  of  petitioners  in  a  proceeding  to  obtain 
the  appointment  of  a  receiver  of  property  be- 
longmg  to  a  penon  alleged  to  be  huoiTent  and 
to  bave  made  an  asstgDment  for  creditors  giving 
unlawful  pr^erences.  Affirmed. 

The  motion  for  the  appointment  of  the  re- 
ceiver  -was  considered  upon  the  facts  set  out  in 
the  following  stipulation: 

"it  is  hereby  stipulated  and  agreed  by  and 
betTveen  the  parties  to  the  above^ntitled  pro- 
ceeding that  the  motion  of  said  petitioners  for 
the  awointment  of  a  receiver  of  the  propoty 
of  sua  debtor  may  be  beard  and  Gonddereo 
upon  the  statement  of  the  facts  following, 
which  said  parties  do  hereby  stipalate  and 
agree  upon:  That  the  petitioners  Burbank, 
Bloomingdale  and  Campbell  were  and  are  co- 
partners, and  that  Kellogg,  Johnson  &  Com- 
pany was  and  is  a  ctnporatictn,  as  in  their  peti- 
tion alleged.  That  Joseph  Dalpay  has  been 
for  two  years  last  past,  and  now  is,  engaged  in 
doing  business  as  a  general  merchant  at  Ax- 
j^le,  io  the  State  of  Minnesota,  and  now  has 
and  has  had  there  his  place  of  residence.  That 
up  to  December  6, 1868,  Dalpay  was  a  member 
of  the  Arm  of  M.  t>.  Allard  &  Oompanv,  which 
Arm  was  then  composed  of  M.  D.  Allard  and 
aaid  Dalpay,  and  that  said  firm  was  ensaged  in 
businesa  as  general  merchants  at  Antnmi,  in 
the  TerritoTT  of  Dakota,  hut  not  elsewhere. 
That  on  or  about  December  5,  1888,  said  firm 
of  Allard  ft  Cranpany  was  disirolved.  and  that 
Dalpay  succeeded  to  the  business  of  the  firm. 


took  and  received  the  assets,  and  ss8umed|the 
liabilities  thereof.  That  said  M.  D.  Allard  & 
Company  became  indebted  to  the  petitioners  as 
in  their  petition  alleged,  and  that  Joseph  Dal- 
pay became  individually  indebted  to  the  several 
petitioners  as  in  their  petition  alleged,  and  that 
said  indebtedness  remains  unpaid,  except  as 
therein  stated.  That  said  indebtedness  of  M. 
D.  Allard  &  Company,  alleged  in  said  petition, 
is  for  merchandise  sold  and  delivered  to  said 
Arm  at  Auburn  aforesaid;  and  the  indebtedness 
by  Dalpay  indiyidually  incurred  is  for  mer- 
chandise sold  and  delivered  to  him  at  Argyle, 
in  the  State  of  Minnesota.  That  an  indebted- 
ness was  contracted  by  M.  D.  Allard  &  Com- 
pany to  Wyman,  MulSn  &  Company,  a  copart- 
nership, for  merchandise  sold  and  delivered  to 
said  Allard  &  Company,  at  Auburn  aforesaid, 
in  the  sum  of  about  f4,500,  and  that  an  in- 
debtedness was  contracted  by  J.  Dalpay  to 
A^man.  Mullin  &  Company  for  merchandise 
sold  and  delivered  to  him,  at  Argyle,  in  the 
sum  of  $3,700;  all  of  which  remains  unpaid, 
except  as  herein  stated.  That  Dalpay  is  now 
insolvent,  and  that  be  has  not  at  any  time  since 
the  a7th  day  of  December,  1888,  been  possessed 
of  assets  sufficient  to  pay  in  fuU  his  debts. 
That  on  or  about  the  S7th  day  of  December, 
1888,  a  Are  occurred  at  Auburn,  Dak.,  where- 
by the  stock  of  .goods  there  utuate  was  de- 
stroyed by  fire.  That  Dalpay  bdd  polldes  (Mf 
insurance  thereon  aggregating  |4, 750,-43,000 
of  which  was  in  the  Syndicate  Insurance  Co. 
of  Minneapolis,  Minn. ;  $2,000  in  the  Huron  of 
Huron,  Dak. ;  and  $760  In  the  UltcbeU  of  Mit- 


transfer  of  property.  Is  repealed  by  the  Act  of 
Febniary  23,  IMS.  PoweU  v.  EeUr  (Ga.)  S  L.  K.  A. 
ISO. 

The  Oeor^  Acta  of  1881  and  1886  provldlnsr  for  a 
complete  inveotorj  and  sotaednle,  by  an  usslgnor 
■lor  credltore,  of  all  his  assets,  which  shall  be  sworn 
to,  are  remedial  Statutes  and  should  be  construed 
fltriotly  OB  against  the  assignor  and  his  assignee,  aad 
liberally  In  tavor  of  his  creditors.  Turnipseed  v. 
fichaefer,  78  Qo.  KX^  Albany  te  R.  Iron  ft  Steel  Co. 
V.  Bon  them  Agr.  Works,  Id.  US. 

Aniffnment  for  benefit  of  ereditora,  validity. 

An  assignment  for  the  benefit  of  creditors,  if 
-vaUd  hr  the  law  of  place  of  domlcU  of  assignor, 
will  pass  all  his  penKuial  property  vherev«r  sftu- 
abed,  unless  restrained  by  some  local  law  or  state 
policy  of  the  Btate  where  the  property  Is  situated. 
X  Kent,  Com.  4£6:  Trasher  v.  Evertiart,  3  0111  ft  J. 
30^  Plokering  v.  FIsIe.  8  Vt.  108;  HanfOrd  v.Talne, 
as  TL  US;  Story,  Couf.  L.  an. 

But  when  declared  fraudulent  or  Invalid  at  the 
place  where  the  property  Is  situated  they  wlU  not 
be  sustained  even  If  valid  In  the  State  where  made 
<Zlpcey  V.  Tbompson,  1  Oray,  2^  Boyd  v.  Rookport 
MUls,  7  Gray,  40S;  Bryan  v.  Brlsbln,  SB  Uo.  4SB;  Tar- 
cum  V.  Camp.  18  N.  J.  L.  329);  or  where  a  different 
law  exists.  Bdgerley  v.  Bush,  81  N.  Y.  109;  Oreen 
V.  Van  BnaUrk,  74  U.  S.  7  WalL  IW  (19  L.  ed.  109). 
See  Howard  NaU  Bank  v.  Ktog,  10  Abb.  N.  Cas.  840; 
Adkerton  v.  Ives,  SO  Fed.  Rep.  890. 

The  Vitus  of  a  debt  follows  the  creditor;  and 
where  the  debtor  and  creditor  reside  in  different 
States,  the  law  of  the  domidl'of  the  creditor  pre- 
-vallB.  Blcdseyev.  Bater(Ga.)SL.R.A.99. 

A  note  dated  and  made  payable  at  Boston,  by  a 
resident  of  that  place  In  favor  of  a  resident  of  New 
Tork,  In  pursuance  of  an  agreement  made  by  the 
maker's  agent  In  New  York,  Is  to  be  governed  by 
«L.R  A. 


the  laws  of  New  York.  Holmes  v.  Manning  (MasaJ 

10  N.  E.  Rep.  25. 

Under  the  Georgia  Statutes,  the  omission,  by  an 
assignor  for  creditors  from  his  schedule  attached 
to  the  deed  of  assignment,  of  a  right  of  redemption 
which  he  has  In  the  pmnlsea  wUch  he  has  conv^ed 
as  security  for  a  debt.  Invalidates  the  assignment. 
McMillan  v.  Knapp,  76  Ga.  171. 

An  affidavit  under  theee  Statutes  verifying  an  as- 
signor's schedule  attached  to  bis  deed  of  assign- 
ment for  creditors.  Is  not  suffldent  where  it  does 
not  state  that  the  schedule  Is  a  full  and  comply 
Inventory  of  all  assets  of  every  kind  held,  claimed 
or  owned,  whether  In  his 'possession  or  not.  Ibid. 

Bo  in  Tennessee.  Schelbler  v.  Mendinger.  88 
Tbnn.  874. 

But  In  order  to  fix  the  criminal  liability  of  the 
affiant  in  such  case,  there  must  be  dfiker  a  willful 
violation  of  the  law,  or  criminal  negUgenoe.  Tur- 
nipseed V.  Sohaefer,  76  Qa.  100. 

The  diflerenoe  between  a  schedule  of  an  as- 
signor's assets  which  Is  not  full  and  complete,  and 
no  schedule  at  all.  Is  a  difference  In  degree  only, 
and  will  not  vary  the  application  of  the  rule  pre- 
scribed by  the  statutes  requiring  such  schedule  to 
be  attached  to  the  assignment  ItHd. 

Minnesota  Lawa  1B87,  chap.  206,  in  terms  declar- 
ing assignments  for  creditors  invalid  as  to  real  es- 
tate until  recorded  In  the  office  of  the  register  of 
deeds.  Is  a  mere  registry  law;  and  an  unrecorded 
assignment  is  valid  as  between  the  parties,  and  as 
to  otfiers  havingaotual  noUoe  thereof.  Paulson  v. 
dough,  40  Hlnn.  40t. 

The  provision  of  Uie  Tennessee  Act  of  1881,  re- 
quiring that  'Hhe  debtor  making  a  general  assign- 
ment shall  annex  thereto  a  full  and  oomplete  In- 
ventory or  schedule,  under  uath,  of  all  his  property 
of  every  description,"  must  be  strictly  compiled 
with,  or  the  as^gnment  will  be  Invalid.  Lookout 
Bank  v.  Noe,  SB^enn.  XL 
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cbell.  Dak. ; — the  borne  offices  of  which  com- 
panies were  of  the  places  named.  That  none 
of  said  policies  contained  any  provisions  as  to  a 
Mrticuiar  place  of  payment  in  case  of  loss. 
That  all  said  comp&oies  bad  local  agencies  at 
Orafion,  Dak.  'Hiat  on  or  about  the  29tb  day 
of  December,  1888,  at? Auburn,  Dak.,  Dalpay 
assigned  said  policies  of  insurance  to  Wyman, 
Mullin  &  Company,  and  then  and  there  deliv- 
ered to  them  possession  thereof,  and  that  Uiey 
now  have  the  same,  or  the  avails  thereof,  save 
the  sum  of  |1, 100,  collected  shortly  after  said 
assignment,  and  returned  to  Dalpay  at  his  in- 
stance  and  request,  and  pntauantto  agreement, 
to  enable  blm  to  repay  an  overdraft  of  town 
funds,  of  which  he  had  been  the  custodian. 
That  aaid  policies  were  so  assigned  to  secure 
said  Wyman,  MuUin  &  Company's  indebted- 
ness, as  aforesaid,  owing  them.  That  on  the 
S6th  day  of  January,  1^9,  pursuant  to  a  ver- 
bal agreement  theretofore  made  between  said 
Wyman,  Mullin  &  Company  and  Dalpay,  at 
Auburn,  Dak.,  the  said  Dalpay,  at  Mioneap- 
olis,  Minn.,  executed  an  instrument  wherein 
and  whereby  he  assigned,  transferred,  set  over 
and  delivered  at  Auburn,  Dak.,  to  said  Wy- 
man, Mullin  &  Co.,  as  collateral  to  and  to  se- 
cure the  i>aymeDt  of  their  said  indebtedness, 
certain  notes  and  accounts  then  In  his  posses- 
sion at  Auburn,  Dak.,  which  said  notes  and 
acconnts  aron  ont  of  transactions  as  follows, 
to  wit:  The  sale  of  goods  and  merchandise 
upon  credit,  and  in  the  usual  course  of  busi- 


Any  member  of  a  firm  may  verity  the  scbedule 
of  asieta  annexed  to  Its  general  asolgnmeat.  It  ts 
not  neooMnty  that  all  the  members  join  In  the  affi- 
davit thereto.  TMd. 

la  Tenneosee  regMratkm  of  ageiieral  asriffnmeDt 
to  eneotial  as  against  attaching  creditors  of  as- 
algnm.  Ibid. 

The  following  description  of  a  stock  of  goods  Is 
flofllaleilt  In  the  schedule  annexed  to  a  general  as- 
algnment,  vIk.:  "All  hardware  goods  In  ray  store, 
Ko.n6  Haln  Street,  Taxing  District  Shelby  County, 
and  fixtures;"  and  referring  for  'Itemized  deeorlp- 
tion  of  said  hardware  goods"  to  the  asBtgncn^ 
books  and  Invoices  In  said  store.  Included  In  theas- 
algnmeot.  Sohetbler  v,  Hendlnger,  80  Tenn.  671. 

An  Inaufflclent  deeorlptiou  of  the  property  In  the 
schedule  la  not  aided  by  the  provision  of  Tenn,  Act 
1881,  Chap.  ISL 

The  purpose  of  that  Act  is  to  prevent  the  more 
parUcular  deeorlptlon  of  the  stiiednle  from  re- 
stricting the  general  dosorlpUoa  contained  In  the 
body  of  the  deed.  ibfd. 

Under  the  Tennessee  Statute  property  of  the  ae- 
slgnor  held,  at  the  date  of  assignment,  under  levy 
of  execution,  should  t>e  described  in  the  sobeduie 
"by  a  direct  and  clear  reference  to  the  proceedmgs 
and  theoflBcer's  levy."  IMd. 

As  to  foreign  baakmpt  anit  insidvent  laws,  see, 
fur^er.  Cram  ton  v.  Valldo  Marble  Go.  1  L.  B.  A. 
ISO  note,  aO  Tt.  »1:  Blrdseye  v.  Baker  (Ga.i  2  L.  H. 
A.  m,  note. 

A  tdmple  oontract  creditor,  under  S.C.  Oeo.  Stat., 
•  2016,  can  malntaioan  action  to  set  aside  an  asBlgu- 
meot  for  creditors,  not  only  on  the  ground  of  .pief- 
erenoee,  bnt  on  any  ground  whatsoever.  K^en- 
stelD  V.  PearlBtetn,  30  S.  C.  19S. 

As  to  Bundenoy  of  schedule  and  affidavit,  see, 
further,  FoweU  v.  Kelly  (Oa.)  8  L.  R.  A.  UB. 
Conflict  (rf  laws. 

The  rule  that  contracts  mode  out  of  the  State, 
which  oontruvene  the  policy  of  the  State,  wlU  be 
8L.R.A. 


I  ness,  by  said  M.  D.  AUard  &  Company  to 
sons  then  and  now  residents  of  tbe  Territory 
of  Dakota.  That  the  notes  and  accounts  afore- 
said were  each  and  all  of  them  due  and  owing- 
from  citizens  of  the  Territory  of  Dakota,  re- 
siding in  and  about  Auburn,  Dak.  That  the 
same,  or  the  bulk  thereof,  had  been  given  to.  or 
charged  by,  the  firm  of  AUard  &  Company, 
to  said  persons,  in  the  usual  and  ordinary 
course  of  business,  and  upon  credit  sales.  That 
after  the  purchase  by  Dalpay  of  Allard's  inter- 
est, on  December  6,  the  notes  and  accounts,  ex- 
cepting those  in  Ihe  bank  hereinafter  referred 
to,  remained  in  the  possession  of  AJlard,  as  the 
agent  of  Dalpay,  who  continued  to  act  there  as 
the  agent  of  Dalpay  until  the  37th  day  of  De- 
cember, when  the  fire  occurred.  That  after 
the  Are  tbe^  were  turned  over  and  remained  in 
the  possession  of  one  Calvin  Horck,  who  was 
the  agent  of  Dalpay,  at  Auburn,  Dak.,  and 
continued  in  his  sole  possession  and  charge  un- 
til the  transfer  to  Wyman,  Mullin  &  Company, 
That  tbe  notes  were  all  made  payable  at  Au- 
burn, Dak.  That  Uie  books  were  the  sole  evi- 
dence of  the  accounts.  That  Dalpay  had  no 
knowledge  of  the  accounts,  except  as  shown  by 
tbe  books.  That  Dalpay  did  not  know  the 
names  of  the  persons  owing,  or  the  amounta 
owing,  only  that  tbe  books  showed  debits  to  a 
certain  amount  That  Dalpay  would  have  re- 
quired tbe  books  in  order  to  settle  or  adjust 
any  account.  That  nid  accounts  were  of  the 
eenmated  value  of  $1,100,  and  said  notes  of 


held  void,  does  not  make  void  an  assignment  for 
creditors  merely  ttecause  it  does  not  have  annexed 
to  It  ttke  schedule  required  la  euok  oases  by  the 
laws  of  the  State,  as  such  schedules  are  not  inrts  of 
the  contract.  Blrdseye  v.  Baker  (Ga.)  2L.  R.  A.SB. 
Bee  Bruoker  v.  WeUbonse  <Oa.)  2  L.  R.  A.  MB. 

T^elaw  of  oomtttf  to  enfi/reement  of  right*. 
Oomlty  will  enforce  rights  not  Id  their  natnre 

local,  and  not  contrary  to  tbe  policy  of  the  govern- 
ment of  tbe  tribunal,  no  matter  where  arising,  and 
without  regard  to  whether  they  are  of  oomm<Hi- 
law  or  statutory  origin.  Usher  v.  West  Jeney  B. 
Co.  4  L.  R.  A.  aSl,  128  Pa.  808, 84  W.  N.  C  87. 

A  voluntary  assignment  In  one  State,  where  It  ts 
valid,  wlU  be  upheld,  as  against  the  citizeDS  of  that 
State,  by  the  courts  of  another  State.  Woodward 
T.  Brooks,  8  L.  B.  A.  702, 126  lU.  m 

A  deed  of  tmst  mode  by  a  citisen  at  one  State,  of 
seourlttee  of  foreign  corporations,  for  the  benefit 
of  a  citizen  of  another  State,  if  valid  by  the  law  of 
the  State  where  it  was  made  and  of  the  State  where 
it  Is  enjoyed,  will  not  be  held  Invalid  because  of  the 
mere  fact  that  tiie  trustee  Is  a  corporation  of  a 
State  where  such  tmsta  are  iDvalld.  Fowler's  App. 
125  Pa.  388,  23  W.  N.  C.  BOO. 

A  deed  of  trust  executed  in  another  State  on 
property  in  Tioulstana,  to  secure  the  payment  of 
promissory  notes,  will  be  enforced  as  a  conven- 
tional mortgage.  Pickett  v.  Foster  (La.)  86  Fed. 
Rep.  SU. 

This*  rule  Is,  however,  never  adopted  when  It 
would  contravene  our  crlmtoal  laws,  or  would  sanc- 
tion vice  or  immorality,  or  la  against  a  positive  pro- 
hibition of  law.  Humtord  v.  Canty,  60  lU.  Sn). 

What  is  injurious  to  tbe  rights  of  dtisenB  should 
be  tbe  subject  of  positive  legislation.  Oulllander 
V.Howell.  86  N.  T.«7. 

For  force  and  effect  of  foreign  statutes,  see  Cram- 
ton  V.  Valldo Horble  Co. IL. B.  A. UD, note,  00  Tt. 

m. 
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tbe  estimated  Talue  of  $8,900,  but  bad  been 

pledged,  and  were,  and  slill  are,  in  possession 
of  the  iMok  at  Grafton,  Dak.,  as  security  for 
the  payment  by  Allard  &  Company  of  a  note 
for  about  $2,000  money  borrowed.  That  on 
the  26th  day  of  January,  pursuant  to  the  ver- 
bal agreement  heielnbaDre  recited  with  refer- 
ereoce  to  a  transfer  of  the  notes  and  accounts 
at  Minneapolis,  Minn.,  Dalpay  executed  deeds 
of  conveyance  to  Wyman,  Mullln  &  Company 
of  three  lots  in  Auburn,  Dak.,  of  the  estimated 
value  of  $800;  also  one  house  and  lot  in  Au- 
burn, Dak. ,  of  the  estimated  value  of  $300;  and 
a  parcel  in  Cavalier  County,  Dak. ,  of  the  es- 
timated value  of  $600, — which  said  parcels  of 
land  were  ao  deeded  to  Wyman,  Mullin  ft  Com- 

Sany  to  further  secure  the  payment  of  tiie  In- 
ebtedness  aforesaid  owin^  ttiem.  That  there 
was  no  present  consideration  for  said  several 
transfers  hereinbefore  mentioned,  but  the  same 
were  made  to  secure  the  pre-existing  Indebted- 
ness, as  aforesaid,  owing  to  Wyman,  Mullin  & 
Company  by  said  Allard  &  Company  and  Dal- 
pay. That,  excepting  as  aforesaid,  no  prop- 
erty has  been  transfeired  to  said  Wyman,  Mul- 
lin &  Company.  That  the  business  at  Auburn, 
Dak.,  was  entirely  distinct  from  the  business 
at  Argyle,  Minn.  That  after  the  transfer  by 
Allardthe  business  at  Auburn  was  conducted 
without  change,  and  was  kept  entirely  distinct 
from  the  basineas  at  Argvle.  That  Dalpay 
owns  personal  property  in  Minnesota  of  tbees- 
timated  value  of  at  least  $7,000.  That  there  Is 
no  insolvent  or  other  law  in  Dakota  whereby 
die  securing  or  giving  of  a  preference  by  an  in- 
solvent debtor  is  probibited,  or  can  be  annul- 
led. That  under  the  laws  of  Dakota  a  debtor 
may  pay  one  creditor  in  preference  to  another, 
or  may  give  to  one  creditor  security  for  the 
payment  of  bis  demand  in  preference  to  an- 
other. That  nothing  here  stipulated  shall  be 
used  or  offered  In  evidence  by  or  againat  the 
parties  hereto  as  an  admission  whereby  to  estop 
or  prejudice  tbem  In  any  other  proceeding, 
case  or  trial  growing  out  of  the  matters  and 
things  to  this  proceeding  pertaining.  Further 
tesSimonr  may  be  produced  by  either  party 
hereto  of  any  matter  of  ^ct  not  Inocmsutent 
with  tlioae  herdn  stipulated." 

The  court  below  appointed  a  receiver  of  the 
property  as  prayed  for,  and  defendant  ap- 
pealed to  this  court. 
Mr.  Fred  B.  Dod^e  for  appellant. 
Mem$.  AlC  E.  Boreaen  and  Rlehard- 
man,  Harkham  A  Magr  for  respondents. 

Vanderlmrclit  J.,  delivered  the  opinion 
ctf  the  ooort: 

The  facts  upon  which  the  court  made  the 
order  appealed  from  appear  in  the  stipulation 
of  the  parties  in  tbe  record.  The  appellant's 
contenUon  is  that  no  case  was  made  for  the  ap- 
pointment of  a  receiver  in  these  proceedings, 
on  the  ground  that  tbe  property  transferred  to 
certain  creditors  by  him,  and  securing  to  them 
a  preference,  was  situated  in  Dakota  Territory, 
wnere  the  assdgnment  thereof  was  made,  and 
that  by  the  laws  of  that  Territory  such  trans- 
fer is  recognized  as  lawful.  Among  the  as- 
signed property,  however,  was  a  policy  of  in- 
snrance  issued  to  the  appellant  by  the  Syndicate 
Inaiuance  Company  of  Minneapolis,  in  this 
St^  covering  pn^etty  owned  by  appellant  in . 
(IL.R.  A. 


Dakota,  which  had  previously  been  destroyed 
by  fire;  aothat  the  claim  due,  or  to  become  due, 
under  such  policy,  passed  to  tbe  creditors  so 
preferred,  bemg  the  firm  of  Wyman.  Mullen  & 
Co.  of  Minneapolis.  At  the  time  of  this  alleged 
transfer,  the  appellant  resided  and  hadms 
domicil  in  this  Btate.  Tbe  inslirance  company 
is  a  local  corporation,  doing  bunneas  in  the 
same  State;  and  the  debt  or  claim  In  question 
is  subject  to  be  reached  by  judicial  proceedings 
here.  The  petition  In  the  insolvency  proceed- 
ings is  made  by  and  on  behalf  of  other  cred- 
itors residing  in  and  doing  business  in  this 
State,  and  is  rested  upon  the  alle^d  preference 
so  given  to  Wyman.  Mullen  &  Co. ;  and  it  is 
claimed  that  the  transfer  was  fraudulent,  un- 
der tbe  InBotven<7  Act,  and  that  the  order  ap- 
pointing a  receiver  herein  was  therefore  justi- 
fied. As  between  the  parties  to  the  assignment, 
if  valid  by  the  lex  loci  eontractus,  it  would  be  up- 
held here.  It  would  also  be  sustained  against 
creditors.  If  valid  where  made,  and  not  in  con- 
travention of  our  laira,  both  as  to  property 
situated  in  the  foreign  jurisdiction  and  orop- 
erty  within  this  State.  But  the  courts  ot  this 
State  cannot  be  required  to  give  effect  to  an 
assignment  or  transfer  of  property  within  It, 
or  of  debts  due  to  its  citizens,  which  is  found 
to  be  contrary  to  the  policy  and  laws  of  the 
State.  To  uphold  the  opposite  doctrine  would 
be  to  encourage  fraudulent  contrivances  to  de- 
feat the  operation  of  our  insolvent  or  collec- 
tion laws.  Zipeeif  v.  Tltompaon,  1  Oray,  346; 
Foater  v.  QoiUding,  0  Gray,  62,  58. 

A  different  rule,  which  has  no  application  in 
this  ca!>e,  is  suggested  as  to  citizens  of  tbe  ju- 
risdiction where  the  assignment  is  made,  who 
are  seeking  a  remedy  against  property  In  an- 
other State.  May  v.  WannetaaeKer,  111  Mass. 
800. 

As  a  general  rule,  a  debt  or  chose  in  action, 
being  incorporeal.  Is  deemed  to  follow  the  per- 
son of  the  owner,  and  to  be  present  with  him, 
but  for  some  purposes  the  courts  treat  such 
property  or  interests  as  having  a  aitua  at  the 
place  of  the  owner's  domicil.  It  is  so  for  tbe 
purposes  of  taxation,  and,  for  reasons  already 
stated,  in  insolvenfiy  or  other  proceedings  by 
credltora.  8mi(h  v.  Okieago  A  N.W.B.Oo.2& 
Wis.  269;  Wharlon,  Confl.  L.  g  868. 

The  facta  in  the  caae  are  thertfore  aupdent  to 
auppart  the  order  appointing  a  reeeiver,  uJUM  it 
accordingly  affimud. 


KETTLE  RIVER  R.  CO.,  Bbi^, 

V. 

EASTERN  R.  CO.  of  Minnesota  et  al, 
Apptt. 

t-.-Mlnn  J 

*!•  An  agi'oeiiient  which  1^  Ita  temu 
glTestlieexclaalve  ri^ht  ofway  to  arallw&r 
oorporatlDQ  In  or  tfaroufih  a  certain  tract  of  land. 
Id  so  far  as  It  attempts  to  exclude  other  railway 
oorporatJons  from  aoqutrluff  a  rigbt  of  way  ovev 
the  same  tract  upon  land  not  appropriated  or  re- 
quired for  Its  ose  by  tbe  ooveoantee.  Is  against 
pubUo  polloy  and  void. 

8.  A  third  pMT^,  not  tiitenatedfai  lands  taken 
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tor  ft  ri^ht  of  way  by  a  raUwar  company,  cannot 
rntae  tbe  objeottoa  that  the  oorporaOon  hoe  do 
power  under  Ita  charter  to  acquire  tfae  specific 
lands  (Or  ratlwar  purposes. 

■8*  Where  iMd  Im  taken  for  its  nae  by  a 
railway  corporation  bavlnff  the  rtKht  to  ex- 
ercise the  power  of  eminent  domain,  the  question 
whether  the  use  ia  publlo  or  private  depends  up- 
on tbe  rlgrht  ol  the  public  to  use  tbe  road  and  to 
reqntre  oorponttfon,  as  a  oommon  carrier,  to 
tnosport  frefffbt  or  passengers  over  the  same, 
and  not  upon  the  amount  of  business. 

-4>  A  covenant  by  a  laud  owner,  hj  which  he 
affrees  that  the  products  of  a  stone  quarry  shall 
be  transported  to  mu-ket  exclusively  o«'er  one 
Une  of  railroad,  is  not  a  covenant  real,  and  does 
not  run  with  the  land. 

■5.  A  porehaser  im  bound  to  Inquire  Into 
the  title  of  his  vendor,  and  Is  affeoted  with  notice 
of  any  equities  which  appear  upon  the  same. 
And,  In  equity,  oovenanta  relatloir  to  land  or  Its 
mode  of  use  or  enjoyment  are  frequently  en- 
forced against  granteeewlth  notice,  though  there 
Is  no  privity  of  estate,  and  they  are  not  such  as, 
in  strict  legal  contemplation,  run  with  the  land. 
But  they  must  be  such  as  relate  to  or  concern 
the  land  or  Its  use.  It  la  not  enough  that  a  cove- 
nant affects  the  use  of  the  land  or  Its  mode  of  en- 
joyment in  a  collateral  way. 

•6>  A  elaaa  of  covenants,  falling  within  the 
equity  rule,  considered,  and,— Add,  not  to  include 
an  agreement  for  tbe  exclusive  transportntlon  of 
the  inrkluflta  of  land  Iqr  a  railway  oompwiy  ex- 
tended to  or  built  over  it. 

(October  i,  1899.) 

APPEAL  bvdefeDdanta  from  an  order  of  tbe 
District  CouK  of  PioeCountT  overrulinga 
motion  to  dissolve  a  temporary  injuDCtion  re- 
■straiaiDg  the  building  of  a  railroad  over  certain 
land.  S6veraed. 
Tfae  facta  are  fully  stated  in  tbe  opinion. 
Messn.  Lush  Bona  and  G^i^  Ik 
Bona,  for  appellanta: 

If  the  contract  be  coiutraed  so  as  to  confer 
on  Uie  plaintiff  Company  the  exclusive  right  to 
build  railway  tracks  upon  these  lands,  such 
.contract  is  void  as  a^inst  public  policy. 

Oreenhood,  Pub.  Pol.  p.  872;  PcTitacola  Teleg. 
Co.  v.  W.  U.  Teley.  Co.  96  U.  8.  1  (24  L.  ed. 
708);  W.  U.  TeUg.  Co.  v.  Am.  U.  Teleg.  Co.  18 
Am.  L.  Reg.  N.  8.  173;  W.  U.  Telen.  Co.  v. 
Am.  U.  Tetk.  Co.  65  Ga.  160;  W,  U.  Teleg.  Co. 
V.  Chicago  *  P.  R.  Co.  86  III.  246;  8hnrp  v. 
Whituide.  19  Fed.  Rep.  160. 178,  notf;We»mr- 
ginia  Tran*p.  Go.  v.  Ohio  Birfr  Pipe  Line  Go. 
22  W.  Va.  600. 

Tbe  Eastern  Railway  Company  having  pow- 
«r  to  locale  this  line  delegated  to  it  by  the 
Legislature,  and  also  tbe  power  in  the  first  in- 
stance to  detennlne  the  necessity  for  the  talcing, 
its  location  and  determination  Is  valid  and 
binding  in  this  ca% 

Weir  V.  St  Pavt,  8.  <6  T.  F.  R.  Co.  18  Minn. 
165,  167;  Cottoii  v.  SSiatimppi  A  B.  R.  Boom 
Co.  22  Minn.  872. 

A  public  use  means  simply  a  right  of  the 
public  to  tue  tbe  property. 

See  West  River  Bridge  Co.  v.Dix.  47  U.  8.  6 
How.  547  (12  L.  ed.  261);  Bloodqood  v.  Mohawk 
<fc  H.  R.  Co.  18  Wend.  18;  Re  Eureka  B.  W.{A 
Mfg.  G».  96  N.  Y  42;  Weir  v.  St.  Paul,  S.  <£ 
T.  F.  R.  Co.  18  Minn.  168;  Mittw  t.  Troo^,  14 
Minn.  865;  ^ate  v.  Amertean  A  B.  C.  Nem  Go. 
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43  N.  J.  L.  881;  Lumbard  v.  Steams,  4  Cusb. 
60:  ReDeanmiUe  Cemetery  Amo.  66  N.  Y.  569; 
SAo«  V.  Oerman  Coal  Co.  8  West  Rep.  94,  118 
111.  427;  Mem^  Freight  Co.  y.  Memphia,  4 
Coldw.  410;  LewU,  Em.  Dom.  gg  IM,  16»- 
166. 

If  a  public  use  means  use  or  the  right  of  use 
by  tbe  public,  theenterprise  will  still  he  a  public 
use  though  only  a  few  of  the  public  are  directly 
interested  or  benefited. 

Wood,  Railway  Law.  g  226;  Lewis,  Em. 
Dom.  161,  167;  Detiham  v.  Bristol  Co.  108 
Mass.  202;  Hays  v.  Riilur,  82  Pa.  169;  Bi^  y. 
Negtey,  40 1^.  377;  Bromn  t.  Omw.  48  Pa.  495; 
Jiew  Central  Coal  Co.  v.  Oeorge^s  Ore^  Coal  d 
Tron  Co.  87  Md.  687;  Dietrich  v.  Murdoek,  42 
Mo.  279;  Phillips  v.  Wat»on,  68  Iowa,  38;  De 
Camp  V.  Hibernia  R.  Co.  47  N.  J.  L.  43,  af- 
firmed, 47  N.  J.  L.  518. 

Tbe  covenant  purporting  to  give  the  plain- 
tiff Company  the  exclurive  right  to  transport 
all  the  stone  to  he  quarried  on  said  premises, 
over  its  railroad,  does  not  mn  with  the  land 
and  is  not  binding  upon  tfae  Northern  Lnnd 
Company  or  the  defendants. 

As  to  privity  of  estate,  no  covenant,  no  mat- 
ter faow  much  it  may  "touch  and  concern"  the 
land,  can  run  with  it,  unless  this  "privity"  of 
estate  existed  between  the  parties  to  tbe  cove- 
nant at  the  time  It  was  entered  into.  Privity 
of  estate  is  an  essential  feature  of  covenant 
running  with  the  land. 

1  Smith,  Lead.  Cas.  8th  ed.  168.  178,  179; 
Thurtity  v.  Plant,  1  Wms.  Saund.  240;  Wei)b  v. 
Buasel,  8  T.  R.  898;  2  Wasbb.  Real  Prop.  5tb 
ed.  297.  800;  4  Kent.  Com.  480,  note,  I2tb  ed.; 
Cole  V.  Hughes,  64  N.  Y.  444;  Hurd  v.  OutU; 
19  Pick.-469:  Keppell  v.  Baiiey,  2  Myl.  &  K. 
617. 

A  covenant  which  imposes  a  charge  upon  the 
land  of  tfae  covenantor  for  the  benefit  of  land 
held  by  tbe  covenantee  may  be  enforced  by 
those  claiming  under  the  latter,  but  will  not  be 
binding  upon  the  assignees  of  tbe  former  un  - 
less  the  relation  between  covenantor  and  cove- 
nantee is  that  of  landlord  and  tenaQt*  or  of 
lessee  for  life  and  reversioner. 

Van  Rensselaer  v.  Smith .  27  Barb.  l(H',Breu)er 
V.  Marshall,  16  N.  J.  Eq.  587;  Plymouth  v.  Car- 
ver, 16  Pick.  im;Wheeioek  v.  Thayer,  Id,  68; 
Taylor  v.  Otcen,  2  Blactf.  801.  See  bIsoITm* 
Virginia  Tranep.  Go.  v.  Ohio  Steer  Pipe  ZAne 
(h.  22  W.  Va.  000;  Lynn,  v.  Mount  SatOge  Iron 
Go.  84  Md.  608. 

However  clearly  and  strongly  may  be  ex- 
presRed  the  agreement  of  the  parties  that  a 
covenant,  shall  run  with  tbe  land,  yet  if  it  be  of 
such  a  character  that  the  law  does  not  permit 
it  to  be  attached  it  cannot  be  attached  bv  the 
agreement  of  the  parties,  and  the  assignee 
would  take  the  estate  clear  of  any  such  cove- 
nant. 

Masury  v.  Southwora,  9  Ohio  St  841.  848. 

An  unusual  burden  or  one  that  is  foreign  to 
the  land  cannot  be  charged  upon  it. 

See  Keppell  v.  Bailey,  2  Myl.  &  K.  617;  Aek- 
royd  v.  Smith,  10  C.  B.  164;  iynn  v.  Mt.  Sav- 
age Iron  Co.  84  Md.  608:  West  Virginia  Transp. 
Go.  V.  Ohio  River  Pipe  Line  Co.  supra;  Mount 
V.  Harvey,  6  Jones,  L.  186:  Normw  v.  James,  1 
New  Eng.  Rep.  827,  140  Mass.  188;  Bretner  v. 
Marahall.  19  N.  J.  Eq.  687;  Neu)burg Petrolevm 
Co.  T.  Weare,  7  Westltep.  788j>44  OhioiSL  604. 
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Not  bdng  a  contract  capable  of  nmning  with 
the  land,  and  because  of  the  peculiar  oature  of 
tbe  coTenant,  a  court  of  equl^  will  not  enforce 
it  as  against  a  purchaser  of  the  land,  even  al- 
though such  purchaser  took  with  notice  of  tbe 
coTeoant. 

Seegenerally  Tidk  v.  Moxhay,  2  Phill.  Cb. 
774;  HayKOod  v.  Brujitunek  P.  B.  Bldg.  Society, 
L.  R.  8  Q.  B.  Div.  408;  London  AS.  W.  B.  Go, 
V.  Qomm,  L.  R  20  Ch.  Dir.  MS. 

Mr.  JqUab  T.  Dftvia,  with  Mmn. 
SwtMBiMt  Smith,  Jr.,  and  W.  A.  Barr,  for 
respondeut : 

The  covenants  made  by  the  Kettle  River 
SaodstoQe  Company  ran  with  tbe  land,  and 
therefore  their  successors  in  title,  tbe  defend- 
ants Ring  &Tol)iD,  are  bound  by  them.  The 
law  corresponds  with  common  sense  and  an- 
nezea  a  covenant  to  land  when  It  la  made  with 
the  intentioD  of  benefiting  tbe  land,  and  tbe 
covenant  is  personal,  e.  ^.,when  it  la  for  the 
benefit  of  aparticular  person  who  now  happens 
to  be  owner  of  certain  lands,  and  will  not  bene- 
fit him  after  be  ceases  to  be  sucb  owner.  Tbe 
most  conspicuous  class  of  roveuants  that  run 
with  the  land  are  covenants  for  quiet  enjoy- 
ment. 

Noke  V.  AtDder,  Cro.  Elix.  488;  Bawle,  Cov- 
enants for  TiUe,  g§  208, 205. 218;  MidtOemffn  v. 
Qoodale,  Cro.  Car.  503. 

Other  covenants  that  concern  land  are:  cov- 
enants to  repair  (^M/K^r'f  Cote,  S  Coke,  16  (a); 
WiUiama  v.  ESaAe,  L.  R.  8  Q.  B.  780);  to  put  in 
repair  and  leave  possession  peaceably  and  not 
to  underlet  (Martyn  v.  Clue.  18  Q.  B.  661; 
yor^fleet  v.  Gromweli,  64  N.  C.  1);  to  reside  on 
tbe  premises  (Tatem  v.  Chaplin,  2  H.  Bl.  188); 
to  use  as  adwe11iog--house(  Wilkingonv.  Bogera, 
10  Jur.  N.  S.  5);  to  insure  where  the  insurance 
money  is  to  be  used  to  rebuild  or  repair  (Mamtry 
V.  Bouthworih,  9  Ohio  St.  840);  to  convey  dur- 
ing the  term  (Hagaar  v.  Buck,  44  Vt  386);  to 
pay  for  buildings  erected  {Hvnt  v.  Danforth,  2 
Curt.  602,  603;  Eetdtat  v.  Pmfdd,  4  E.  D. 
Smilb,  122};  to  pay  assessments  v.  Kear- 
ney, 2N,  T.  394);  covenants  between  co-tenants 
not  to  partition  tbe  land  for  a  reasonable  time 
{Hunt  V.  WHght,  47  N.  H.  896;  Coleman  v. 
Coleman,  19  Pa.  100);  to  lay  out  land  aa  a 
street  {Thomtu  v.  Poole,  7  Gray,  88);  to  keep 
land  uobuflt  upon  (Watertown  v.  Coven,  4 
FWge.  510;  Beott  v.  Burton,  3  Ashm.  312; 
Phanix  Int.  Go.  v.  Continental  Int.  Go.  87  N. 
Y.  400);  to  fence  {Baidett  v.  Sinclair,  76  Ind. 
488;  Burbank  v.  PiUOniry,  48  N.  H.  475;  Easter 
V.  Little  Miami  B.  Co.  14  Ohio  St.  48;  ffuaton 
V.  (Xneinnati  it  Z.  B.  Go.  21  Ohio  St.  335; 
Bnmaon  v.  Coffin,  108  Mass.  175;  Hp.  Cent. 
B.  Oo.  T.  Kenney,  82  Ey.  154);  to  build  a  mill. 
Sampton  t.  Baderity,  9  Bam.  &  0.  506;  Eatt- 
fn'bv  T.  Sampmm,  1  Cromp.  &  J.  105. 

All  these  cases  consider  important,  if  not  de- 
cisive, tbe  point  that  the  covenant  gives  value 
to  tbe  land  that  passes  from  the  grantor  to  the 
grantee. 

Vyvian  v.  Arthur,  1  Bam.  &  C.  410;  DunAar 
T.  Jumper,  3  Teatea,  74. 

If  the  covenant  is  merely  the  means  of  pro- 
curing payment  for  the  land  conveyed,  it  will 
run  witQ  the  land. 

Gaudy  v.  Ooudy.  Wright  (Ohio)  410.  See 
also  Parker  v.  WAyte,  1  Hem.  &  M.  167; 
Clement*  v.  Ife&f,  L.  R  1  Eq.  200;  ITat.  Union 
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Bank  v.  8eguT,  89  N.  J.  L.  178;  Hooper  v. 
mark,  L.  R.  2  Q.  B.  200;  Norman  v.  WeUt, 
17  Wend.  186;  GUmer  v.  Mobile  &  M.  B.  Co.19 
Ala.  569;  Borne,  W.  A  0.  B.  Go.  v.  Ontario 
8.  B.  Cb.iO  Hud,  445;  Hemingwayv.  Fimandea, 
13  Sim.  228. 

Tbe  present  covenant  is  not  a  personal  cov- 
enant merely. 

Gongleton  v.  I^timm^  10  Ea^,  180. 

There  is  amifBcientprivftf  of  estate  between 
the  plaintiff  and  the  asslcneesof  the  Suidstone 
Company  to  enable  tbe  former  to  take  advan- 
tage of  all  covenants  that  concern  tbe  realty. 

See  B^uTien  v.  Shoalt,  18  Pa.  9;  Hejiaugh  v. 
Zentmeyer,  3  Rawle,  169;  Boyerv.  Ake,  8  Penr. 

6  W.  461;  IngeraoU  v.  Sergeant,  1  Whart.  838; 

Van  Benaadaerv.  Bradley,  8  Denio,  186;  Van 
Beneselaer  v.  Smith,  37  Barb.  104:  Fan  Bena- 
aelaer  v.  Hay$,  19  N.  T.  68;  Van  Bensaelaer  v. 
Bead,  36  N.  T.  658;  Van  Bensaelaer  v.  Bar- 
ringer,  39  N.iT.  9iNicoll  v.  Neto  York  A  E.  K. 

Co.  12  Barb.  460;  Tyler  v.  Heidom,  46  Barb. 
489:  MeMurpky  v.  Minot,  4  N.  H.  261. 

Tbe  grant  of  an  easement  from  one  to  another 
constitutes  a  sufilcient  privity  of  estate  to  make 
the  covenant  bind  the  ass^nee  of  tbe  cov- 
enantor. 

Money.  Aldrieh,  19 Pick.  449;  Carry.  Lowry, 
87  Pa.  357. 

Tbe  relationship  between  the  i»irtieB  need 
not  be  that  of  landlord  and  tenant  to  establish 
that  privity  of  estate  which  tbe  law  requires 
in  order  tluit  the  covenants  may  run  with  the 
land. 

Oilmer  v.  Mobile  db,M.  R.  Co.  and  Van  Bent- 
adaerv.  Bead,  aupra. 

Covenants  will  run  with  incorporeal  heredit- 
aments as  well  as  with  corporeaL 

Bally  V.  Waia,  8  Wils.  35;  Hooper  v.  Clark, 
L.  R.  3  6.  B.  300;  Fiteh  y.  Jehnaon,  104  HI. 
111. 

Tbe  right  conveyed  by  this  covenant  granting 
to  tbe  plaintiff  the  exclusive  right  to  transport 
all  the  stone  quarried  on  the  &ndstone  Com- 
pany's land  constituted  an  easement  or  a  quasi 
easement,  which  is  in  reality  an  estate  carved  out 
of  the  perfect  dominion  over  said  land  possessed 
by  the  Sandstone  Company;  and  of  course  the 
a<isignee  always  takes  land  subject  to  existing 
easements.  The  right  to  take  seaweed  from  a 
mrUcular  beach  is  an  easement  (PA*Wjw  v. 
BJiodea.  7  Met  82S),  or  a  right  to  a  profit 
a'prendre. 

mi  V.  Lord,  48  Me.  88. 

Tbe  right  to  take  coals  from  another's  land 
is  an  easement. 

Huffy.  MCauley,  68  Pa.  309. 

Tbe  right  to  shoo^  kill  or  take  game  Is  an 
incorporeal  hereditament. 

Hooper  y.  Cltrk,  snpra;  Wiekham  v.  Hawker, 

7  Mees.  &  W.  63. 

So  is  taking  water  from  a  spring  or  well  on 
another  man's  land. 

Wasbb.  Easm.  4th  ed.  144,  145,  §30;  Man- 
ning y.  Waadale,  6  Ad.  &  El.  758;  Baee  y.  Ward, 
7  El.  &  Bl.  884 

Whether  this  covenant  will  run  with  the  land 
at  law  or  not,  a  court  of  equity  will  enforce  if 
against  the  assignees  of  the  covenantor  because 
ihey  have  taken  the  land  with  full  knowledge 
of  the  covenant. 

See  Phtznix  Int.  Go.  v.  Continental  Ina.  Co. 
87  N.  Y.  400;  Tulk  v.  Moxhay,  ll^Beav.  671; 
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CWm  v.  Sima,  5 De  Q.  M.  &  G.  I;  Figgott  v. 
Stratton,  1  De  G.  F.  &  J.  38;  Mann  v.  Stephens, 
15  Sim.  877:  W/iatman  v.  Qibton,  9  Sim.  196, 
206;  Wettem  r.  MaeDermoL  L.  R  1  £q.  499. 
L.  B.  2  Ch.  72:  Wilwn  v.  hart,  L.  R.  1  Ch. 
468;  ^isttm  v.  Wood,  1  Collyer,  Cb.  480;  RieA- 
ardi  v.  Seiiitt,  L.  R.  7  Ch.  Div.  224;  De  Mattoa 
V.  Qibton,  4  De  G.  &  J.  283;  Whitney  v.  Union 
B.  Go.  11  Gray,  859;  Clark  v.  Martin.  49  Pa, 
289;  Tallmadge  v.  KaH  River  Bank,  26  N.  T. 
105;  WiHjUld  V.  Henning,  21  N.  J.  Eq.  188; 
Qreene  v.  iJreu/htan,  7  R.  I.  1;  WiUovgJiby  v, 
Lavarenee,  8  West.  Rep.  472. 116  111.  11;  ^nea 
V.  Dorman,  26  Ohio  Bt.  680. 

Vanderbargb,       delivered  the  opioloD 

of  the  court: 

The  plaintiff  was  incorporated  under  the 
General  Laws  in  1886,  and,  as  is  alleged,  pos- 
sesses Ibe  usual  powers  and  franchises  of  rail- 
war  corporations,  and  fs  authorized  to  build 
ana  operate  a  railway,  with  one  or  more  tracks, 
from  a  point  on  the  line  of  tbe  St.  Paul  & 
Dulutb  Railroad  in  the  County  of  Pine,  in 
township  42,  north  of  range  20,  extending 
thence  to  a  point  on  the  right  bank  of  Kettle 
River,  in  tbe  same  township,  with  extensions 
to  reach  any  or  all  industries  that  are  or  may 
be  hereafter  established  in  said  township,  and 
localities  adjoining  the  same,  with  all  necessary 
and  convenient  tracks,  side  tracks  or  track  ex- 
tensions, grounds,  etc.,  and  with  the  ri^ht  to 
locate  a  branch  southerly  to  another  point  on 
Kettle  River,  and  another  to  tbe  east  line  of  the 
State,  with  all  necessary  side  tracks,  etc.,  it 
being  the  declared  purpose  of  the  Company  to 
operate  such  line  or  lines  in  connection  with 
the  St.  Paul  and  Dulutb  Rulroad.  Priortothe 
incorporation  of  tbe  plaintiff,  the  Kettle  River 
Sandstone  Company  had  been  incorporated, 
and  had  l)ecome  possessed  of  tbe  title  in  fee 
to  tbe  lands  in  township  42,  which  are  particu- 
larly described  in  the  complaint,  and  upon 
which  are  large  and  valuable  deposits  of  mer- 
chantable sandstone,  which,  it  is  alleged, 
coold  TuA  be  quarried  and  transported  to  mar- 
ket without  the  construction  of  a  railroad  to 
Teach  the  same;  and  thereupon  negotiations  for 
such  purpose  were  entered  into  between  the 

glaintiff  and  tbe  Sandstone  Company,  which 
nally  resulted  in  the  execution  by  tbera  of  the 
following  indenture,  with  mutual  covenants, 
and  which  forms  the  basis  of  this  action: 

"  This  indenture,  made  and  concluded  this 
first  day  of  November,  1887,  by  and  between 
the  Kettle  River  Sandstone  Company,  u  cor- 
poration existing  in  the  State  of  Minnesota, 
Mrty  of  tbe  first  part,  and  the  Kettle  River 
Railroad  Company,  also  a  corporation  existing 
in  said  State,  party  of  the  t^econd  part,  wit- 
nesseth:  That  whereas,  tbe  first  party  is  tbe 
owner  In  fee  simple  of  die  following  real 
estate  situate  in  the  County  of  Pine  and  Slate 
of  Minnesota,  described  as  follows,  to  wit: 
Tbe  southwest  quarter,  and  the  south  half  of 
tbe  northwest  quarter,  and  tbe  southwest  quar- 
ter of  the  northeast  quarter,  and  the  north- 
west quarter  of  the  southeast  quarter,  of 
section  tbrce(S);  also  the  east  half  of  the  north- 
west quarter,  and  tbe  east  half  of  tbe  south- 
west quarter,  and  Ibe  west  half  of  tbe  south- 
east quarter,  and  the  southeast  quarter  of  tbe 
northeast  quarter,  of  section  ten  (10);  and  the 
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northwest  quarter  of  the  northeast  quarter, 
and  the  northwest  quarter  of  the  southeast 
quarter,  and  tbe  west  half  of  the  southwest 
quarter,  and  the  northeast  quarter  of  tbe  south- 
west quarter,  and  so  much  of  the  east  half  of 
the  northwest  quarter  of  section  fifteen  (15)  as 
is  not  included  or  embraced  in  the  town  site  of 
Sandstone,  as  the  same  is  surveyed  and  platted, 
and  tbe  plat  thereof  recorded  in  the  office  of 
tbe  register  of  deeds  of  Pine  County, — all  in 
township  forty -two  (43)  north,  of  range  twenty 
(20;  west,  according  to  tbe  government  survey 
thereof;  upon  which  premises  the  said  second 
party  has,  for  tbe  purpose  of  affording  rail- 
roao  facilities  for  the  said  first  party,  con- 
structed Its  line  of  railroad,  extending  from  a 

g)int  of  junction  with  the  main  line  of  the  St. 
aul  &  Ouluth  Railroad  Comi^iny,  in  section 
eighteen  (18)  in  said  township  and  range,  in  said 
County  of  Pine,  to  a  point  on  or  near  the  right 
bank  of  Kettle  Biver,  in  said  section  ten  (10), 
town  and  range  aforesaid,  with  side  tracks  and 
other  railroad  structures  in  and  upon  tbe 
premises  of  the  said  first  party,  above  de- 
scribed, so  as  to  afford  facilities  for  tbe  trans- 
portation of  sandstone  from  tbe  quarries  of 
said  first  party  now  opened. 

"And  whereas,  the  principal  value  of  the  loads 
and  premises  of  the  said  first  party  hereto  con- 
sists of  large  and  valuable  deposits  of  market- 
able sandstone,  and  it  is  desirable  for  the  said 
first  party  to  secure  tbe  present  and  additional 
facilities  to  transport  its  marketable  stone  from 
said  quarries,  and  other  points  of  said  premises, 
by  having  the  second  party  extend  its  tracks 
and  other  connections  from  time  to  time,  as 
hereinafter  specifically  provided;  and  such 
quarries  may  be  opened  and  worked  uimn  said 
real  estate;  and  in  consideration  thereof,  and  to 
secure  the  said  second  party  the  right  of  way, 
and  tbe  right  of  transporting  all  of  the  said 
stone  over  its  said  line  of  railroad  and  exten- 
sions, upomthe  payment  to  said  second  party, 
its  lessees,  successors  and  assigns,  of  a  reason- 
able compensation  for  transporting  the  aame: 
Now,  therefore,  the  said  first  party,  in  consid- 
eration of  the  premises  aforesaid,  and  of  $1  to 
it  paid  by  tbe  said  second  party,  the  receipt 
whereof  is  hereby  acknowledged,  does,  by  these 
presents,  grant,  bargain,  sell  and  convey  to 
said  second  party,  its  successors.  lessees  and 
assigns,  forever,  so  much  of  said  real  estate 
and  premises  as  may  be  necessary  and  conven- 
ient tot  the  maintenance  and  operation  of  its 
line  of  railroad  as  tbe  same  Is  now  constructed, 
or  as  the  said  second  parly  may  hereafter,  from 
time  to  time,  desire  to  relocate  and  construct 
the  same,  with  all  the  necessary  or  convenient 
buildin^rs,  depots,  engine-houses,  water-tanks, 
turn-tablesaod  other  structures,  with  all  neces- 
sary and  convenient  turn-outs,  yards  and  side 
tracks;  and  also  to  construct  thereon,,  and  for- 
ever maintain  and  operate,  a  line  of  railroad 
from  some  conveoient  point  on  its  said  main 
line,  to  be  selected  by  said  second  party;  run- 
ning thence  to  a  point  on  the  west  Iwnk  of 
Kfttle  River,  in  said  section  ten  (10);  with  all 
such  portions  of  said  real  estate  as  said  second 
party,  or  its  successors  and  assigns,  may  re- 
quire for  additional  tracks,  side  tracks,  depots, 
and  standing  ground,  and  other  structures,  at 
such  point  and  localities  as  said  second  party 
or  Its  successors  may,  &om  time  to  time,  select 
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or  de^^nate.  And  also  grants  to  said  second 
party,  its  successors  or  assigoB,  tbe  exclusive 
right  of  way,  for  railroad  purposes,  of  such 
re^^nable  width  as  said  second  party,  from 
lime  to  time,  require  and  designate,  so  as  to 
extend,  operate  and  use  tbe  same,  so  as  to  reach 
all  stone  quarries  that  may  hereafter  be  opened 
or  worked  at  any  point,  place  or  locality  within 
tbe  limits  of  tbe  real  estate  hereinbefore  first 
described,  and  to  connect  such  track  or  tracks 
with  tbe  tracks  now  or  bereafter  to  be  con- 
structed by  said  first  party,  with  tbe  right  also 
to  bridge  Kettle  Rirer  at  such  points  or  places 
as  may  be  designated  by  said  second  party  from 
time  to  time,  in  order  to  reach  the  quarrfes  that 
may  be  opened  on  the  easterly  side  of  said 
river:  To  have  and  to  hold  the  above-granted 
premises,  rights  and  privileges  to  the  said  sec- 
ond partv,  its  successors  and  assigns,  forever, 
subject,  nowever,  to  the  right  of  the  said  first 
party,  its  successors,  its  lessees  and  assigns,  to 
<)naiiy  and  remore  the  stone  from  saiaprem- 
ises  for  transportation  as  aforesaid;  and  for 
that  purpose  the  tracks  of  .said  second  party  on 
said  premises,  other  than  that  of  its  main  line, 
shall,  from  time  to  time,  be  adjusted  and  ex- 
tended so  as  to  enable  said  first  party,  and  its 
lessees,  successors  and  aasigDs,  to  quarry  and 
remove  stone  from  any  of  said  (neraiaes  for 
traosportatioD  as  aforesaid. 

"And  tbe  said  second  party,  for  itself,  its  suc- 
ceaeon  and  asaigiis,  covenants  with  said  first 
party,  its  successors,  lessees  and  assigns,  Uiat  it 
wiU'from  time  to  time,  as  said  first  party,  or  its 
SDccessorB  or  lessees,  shall  open  any  quarry  or 
locality  upon  said  premises  hereinbefore  de- 
scribed, aod  to  which  said  first  party  shall 
inoperly  grade  aad  provide  a  auitable  roadbed 
for  soco  track,  or  its  extension,  the  said  second 
party  will,  upon  reasonable  notice  thereof,  tie, 
iron  and  operate  such  track  or  extension  in  con- 
nection with  its  main  or  its  other  tracks,  and 
30  from  time  to  time,  as  such  track  extension  is 
graded  and  required,  will  tie,  iron  and  operate 
ihesame  as  above  provided,  and  will  transport 
all  stone  so  reached  by  its  said  tracks,  when 
loaded  upon  its  cars  by  said  first  party,  its  les- 
sees or  axigna,  over  its  said  line  of  railway,  in 
connection  with  tbe  railroad  of  tbe  St.  Paul  & 
Dohith  Railroad  Company;  and  for  that  pur- 
pose it  will,  upon  request,  from  lime  to  time, 
aod  within  a  reasonable  time,  furnish  to  saiil 
first  party,  its  saccessors,  lessees  and  assigns, 
upon  its  »id  trucks,  convenient  for  loading,  all 
can  neceaaaiy  «for  tbe  transportation  of  such 
fitooe. 

"It  is  farther  agreed  that,  in  case  the  said 
first  party,  or  its  successors,  lessees  or  assigns, 
'^U  construct  suitable  railroad  track  or  tracks 
from  soy  of  its  quarries,  or  from  tbe  main  or 
Ruie  tracks  of  the  said  second  party,  to  its 
(lumping  grounds,  for  the  removal  of  offal  and 
unmarketable  stone  and  other  material,  tbe 
said  second  party  will,  on  reasonable  notice, 
furnish  cars  IbeFcfor,  and  transport  such  ma- 
terial, provided  tbe  same  is  loaded  and  unloaded 
by  said  first  party,  or  its  successors,  lesscen 
snd  assigns,  for  which  said  transportalion  said  | 
sectmd  party  shall  bepaidareasonablecompen- 
ntion.  And  the  said  first  party  covenants,  for 
ilself  and  Its  successors,  that  all  marketable 
Mooe  hereafter  to  be  qnarried,  removed  and 
tru^orted  tiy  rail,  from  tbe  lands  or  prendsea  I 
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hereinbefore  first  described,  shall  be  worked, 
quarried  or  transported  over,  and  in  connection 
with,  the  tracks  of  the  said  second  party,  and 
that  the  track  of  the  said  second  party  shall  be 
extended  to  the  same  as  aforesaid,  so  as  to  se- 
cure to  Uie  said  second  party,  and  its  success- 
ors and  amigns,  the  exclusive  right  to  transport 
the  same  upon  the  terms  and  conditions  afore- 
said. It  is  further  expresslv  and  mutually 
agreed  and  covenanted  that  all  and  singular  tbe 
grants  and  provisions  hereinbefore  ect  forth 
shall  be  and  continue  lo  be  binding  and  obliga- 
tory upon  the  respective  parties  hereto,  their 
respective  successors,  lessees  and  assigns." 

This  instrument,  duly  executed  and  acknowl- 
etlged  by  both  parties,  was  recorded  in  the 
office  of  the  register  of  deeds  of  Pine  County, 
where  all  the  lands  lie,  on  November  26, 1887. 
And  it  also  appears  that  the  plaintiff  has  con- 
structed its  line  of  road  from  a  point  on  the 
main  line  of  the  tit.  Paul  &  Duluth  Railroad, 
throogh  several  sections,  into  and  through 
several  subdfvldons  of  section  ten  (10)  in  town- 
ship 42.  with  an  extension  and  spur  track  in 
and  through  the  stone  quarries  referred  to,  and 
with  proper  side  tracks,  so  as  to  accommodate 
the  business  thereof,  aod  "transport  all  stone 
and  other  freights  requiring  transportation',over 
its  said  road  and  its  connections." 

The  plaintiff  also  alleges  that  ft  has  fully 
kept  the  agreement  on  its  part,  and  furnished 
all  neressary  cars  and  rolling  stock,  and  trans- 
ported tbe  stone  quarried  on  the  premises,  and 
has  procured,  "from  its  connection  with  the 
St.  Paul  &  Duluth  Railroad  Company,  the 
perpetual  right  to  transport,  or  have  transport- 
ed, all  stone  quarried  or  to  be  quarried  upon 
said  premises,  from  the  quarries  aforesaid,  to 
at  Paul,  Minneapolis,  Stinwater.  and  all  other 
points  and  connections  reached  by  said  lines  of 
railway  of  said  8t.  Paul  &  Dulutb  Railroad 
Company,  at  and  for  a  reasonable  compensar 
tion.  It  also  appears  that  tbe  right  of  way 
through  certain  portions  of  sections  10  and  15 
referred  to  in  the  deed  has  been  duly  designated 
and  appropriated.  The  main  line  of  the  de- 
fendant corporation.  Eastern  Railway  Compa- 
ny, passes  through  the  northeastern  quarter  of 
section  10.  Subsequent  to  the  record  of  the 
indenture  above  referred  to,  and  on  the  80th 
day  of  November.  1887,  the  Sandstone  Com- 
pany entered  into  an  agreement  for  a  lease  of 
certain  of  the  lands  in  question,  owned  by  them 
in  sections  lOand  lo,  with  the  defendants  Ring 
&  Tobin,  for  the  term  of  ten  years,  under  which 
they  were  to  work  the  quarries,  and  market 
stone  Quarried  from  the  same,  for  a  royalty  to 
be  paia  to  the  Sandstone  Company,  and  which 
lease  "was  made  subject  to  all  of  the  rights 
and  privileges;  and  the  said  second  parties 
(Ring  &  Tobin)  hereto  are  entitled  to  all  the 
ben^ts  which  may  atxme  to  cither  of  the  par- 
ties  hereto,  by  virtue  of  the  contract"  with  the 

{)Iaintiff,  being  tbe  indenture  referred  to.  The 
ease  was  recorded  April  17, 1888. 

In  the  month  of  July,  1888,  the  Kettle  River 
Sand.stone  Company  convoyed  the  lauds,  em- 
I  bracing  the  quarries  in  question,  by  deed  of 
bargain  and  sale  to  a  corporation  known  as  the 
"Northern  Land  Company."  And  on  the  8th 
day  of  September.  188S,  the  Eettle  River  Sand- 
stone Company,  by  an  instrument  under  seal, 
1  released  and  ai8chai:ged  the  lessees,  Ring  & 
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Tobia,  from  all  obUgatioDB  and  liabilities  under 
the  lease  to  them  previously  executed. 

A  tripartite  agreement  bearing  date  August 
80,  1888,  was  entered  into  between  the  North- 
em  Land  Company  of  the  first  part,  defendants 
Ring  &  Tobin  of  the  second  part,  and  the  de- 
fendant Eastern  Railway  Company  of  the  third 
part  Under  this  iwreement  the  Korthem 
Land  Company  leased  to  Ring  A  TobIn  lands 
in  sections  10  and  16  in  question,  thereby  giv- 
ing them  the  exclusive  right  to  occupy  the 
leased  premises,  and  to  quarry  and  transport 
stone  therefrom,  and  to  operate  necessary  ma- 
chinery thereon,  for  the  business  of  quarrying 
stone  and  loading  it  onto  cars.  And  the  lessees. 
Ring  &  Tobin,  on  their  part,  agree  that  they 
will  sfaip  all  stone  to  be  transported  from  the 
demised  premises  by  the  line  or  lines  of  railway 
of  the  party  of  tbe  third  part,  to  all  points 
reached  by  the  same,  and  beyond  said  lines 
will,  so  far  as  reasonable  and  practicable,  ship 
said  stone  over  the  line  of  the  8t.  Paul,  Minne- 
apolis &  Manitoba  Companv,  "provided  that 
the  foiwotDg  covenant  shall  not  be  binding 
until  said  tbird  party  shall  have  constructed  a 
suitable  line  of  railway  into  said  premises." 
The  agreement  also  contains  Draper  covenants 
for  the  grant  of  such  right  of  way  to  the  party 
of  the  Uiird  part,  for  Its  tracks,  as  may  be  nec- 
essary for  its  business  in  connection  with  such 
quarries.  And  tbe  Eastem.Railway  Company, 
party  of  the  third  part,  covenants  and  agrees 
to  coDStmct  a  branch  or  extension  of  its  road 
into  and  upon  the  premises  so  leased,  and  to 
transport  ail  the  stone  quarried  by  the  leasees 
to  pomta  reached  by  it.  Tbe  plaintiff  obtained 
a  temporary  injuoctioo  on  the  ground  that  the 
defendanla  were  threatening  to  grade  and  ex- 
tend tbe  line  of  the  Eastern  Railway  over  tbe 
tracks,  premises  and  property  of  the  plaintiff, 
and  to  desttpy  tbe  tracks,  and  divert  and  de- 
stroy its  business,  and  render  its  line  of  no  prac- 
tical nlue. 

The  facts  as  above  stated  are  substantially 
admitted  by  the  defendants  in  their  answer, 
and  th«v  admit  that,  at  the  commencement  of 
this  action,  the  Eastern  Railway  Company  was 
constructing  a  railroad  from  its  mailt  line  Into 
the  nld  stone  quarries,  upon  the  location  indi- 
cated by  the  map  annexed  to  the  answer,  for 
the  purpose  of  reaching  the  quarries  in  ques- 
tion, in  order  to  transport  over  its  road  the  pro- 
ducts thereof;  and  that  It  has  acquired  tbe  right 
of  wav  therefor,  by  deed,  from  the  Northern 
Land  Clompaoy;  and  they  deny  that  the  con- 
struction of  their  tracks  nas  or  will  injure  tbe 
tracks,  side  tracks  or  property  of  the  plaintiff, 
as  all^^  in  the  complaint;  or  that  the  con- 
struction of  the  said  road  will  in  any  manner 
hinder  or  interfere  with  the  said  road  of  the 
plaintiff,  except  that,  by  legitimate  competition, 
the  Eastern  Railroad  expects  to  secure  all  or  a 
portion  of  the  traffic  originating  in  the  quarry; 
and  they  deny  that  tbe  Eastern  R^lway  Com- 
pany has  frraaed  or  built  its  railroad  upon  or 
touching  any  property  of  the  plaintiff.  Th^ 
^ege  that  only  a  part  of  its  proposed  line  has 
as  yet  been  built,  and  that  If  built  as  proposed, 
it  will  touch  the  track  or  property  of  the  plain- 
tiff at  one  pointonly,  and  involve  but  one  croas- 
ing  thereof,  and  will  result  in  no  substantial 
injiiiy  or  Inconvenience  to  plaintiff's  fooperty 
exoe^  through  the  diveiBkm  oC  traffic. 
0L.B.A. 


1.  The  stipulation  in  the  lease  of  the  Sand- 
stone Company  to  Ring  &  Tobin,  which  makes 
the  lease  subject  to  the  contract  between  plain- 
tiff and  the  Sandstone  Company  first  above  re- 
ferred to,  was  blDdingonly  during  the  contin- 
uance of  tbe  lease.  The'plainlin  was  not  a 
party  to  it,  and  there  was  no  privity  between 
King  &  Tobin  and  the  plaintiff.  The  lease 
might  be  terminated  by  their  failure  to  comply 
with  certain  conditions  therein  specified,  or  by 
the  voluntary  act  of  the  parties  thereto,  as  was 
done.  Ring  &  Tobin  assumed  do  personal  ob- 
ligation or  liability,  and  are  not  bound  by  the 
covenants  in  that  contract,  unless  their  present 
lessors,  the  Nrathem  Land  Companv,  are  ao 
bound.  MeMOlan  y.  Seott,  78  N.  Y.  141-144. 
And  upon  this  point  counsel  do  not  appear  to 
disagree. 

3.  It  will  be  observed  that  tbe  indenture  or 
contract  with  the  plaintiff,  which  was  made, 
among  other  things,  "to  secure  a  right  of  way" 
for  Its  road,  assumes  to  gmnt  so  much  of  said 
real  estate  and  premises  as  may  be  necesaar}- 
and  convenient  for  tbe  maintenance  and  opera- 
tion of  its  line  of  railroad  as  is  now  cmistructed, 
or  as  the  said  second  party  may  hereafter,  from 
time  to  time,  desire  to  relocate  and  construct, 
with  all  necessary  buildings,  side  tracks,  etc. 
And  also  "  grants' to  said  second  party,  its  suc- 
cessors or  assigns,  the  exclusive  right  of  way 
for  railroad  purpcraea  of  such  reasonable  width 
OS  said  second  party  may,  from  time  to  time, 
require  and  designate,  so  as  to  reach  all  stone- 
quarries  that  may  hereafter  be  opened  or 
worked  at  any  point  or  place  within  the  limits 
of  the  real  estate  hereinbefore  described." 
This  grant,  bein^  in  derogation  of  common 
right,  should  receive  a  strict  construction:  but 
we  tbink,  taking  the  several  covenants  togf^er. 
it  was  maoifeauy  the  purpose  of  the  parties  to 
exclude  other  railways  from  access  to  the  quar- 
ries, and  from  any  share  in  the  transportation 
of  the  stone  quarried  therein.  But  the  plaintiff 
did  not,  and  could  not,  under  the  terms  of  its 
grant,  acquire  title  to  Its  right  of  wav,  or  oiher 
lands  necessary  for  its  business,  until  the  same 
was  actually  selected,  located  and  dee^ated. 
Prior  to  such  location,  its  grant  was  a  mere 
"  float,"  and  no  title  passed  to  any  definite  por- 
tion of  the  premises.  There  was  nothing,  then, 
to  prevent  any  other  railroad  company  from 
acquiring  by  condemnation  a  right  of  way  over 
any  portion  of  the  territory  in  qaestion  not 
already  actually  appropriated  by  the  plaintiff. 
The  plaintiff  has  no  ground,  tberefore.  npoo 
which  to  base  legal  proceeding  acunsi  the 
Eastern  Railway  Company,  except  for  an  in- 
juTT  or  Interference,  actual  or  threatened,  to  its 
right  of  way,  and  grounds  actually  selected  and 
designated  for  Its  use;  for  it  Is  not  apparent  thai 
It  would  ever  want  the  particular  IuhI  taken  or 
occupied  by  the  Eastern  Company.  And,  in 
respect  to  the  continuance  of  tJbe  injunction 
against  the  latter  Company,  this  presents  the 
only  practical  question  to  be  conafdered  here  va 
this  branch  of  the  case.  The  questioD  as  to  thai 
Company's  corporate  authority,  underits  char- 
ter, to  acquire  aright  of  wayover these  ptrtic- 
ular  lands  for  a  branch  or  extennon  cannot  be 
raised  by  a  third  party,  who  has  no  interest  in 
the  land  taken,  and  whose  legal  rights  are  not 
affected.  Should  it  attempt  to  take  or  eras  tbe 
l^intUTa  right  of  way  under  condemnatloo 
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pnoeedingi,  the  pbdntUf  win  tbeD  be  In  a  po- 
dtku  to  TBue  that  questioD.  But  neither  of 
these  corporations  can  enter  into  a  contract 
which  courts  will  recognize  as  valid  for  such 
exclosiTe  rights  in  the  territory  in  question  as 
tbe  plaintiff  daims.  Neither  could  altogether 
uxclade  the  other  from  tbe  premises,  or  prevent 
land  not  already  appnqiriated  or  shown  to  be 
required  for  Its  own  corporate  use  from  being 
taken  or  acquired  In  any  lawful  way  by  another 
corporation  for  a  use  which  U  recognized  as 
public.  Such  contracts  are  ^inst  public  pol- 
icy, and  void.  Oreenbood,  Pub.  Pol.  672,  and 
casescited;  WettVirginia  Trajup.  Co.  v.  Ohio 
Jtieer  Pipe  Line  Go.  22  W.  Va.  626. 

It  is  insisted,  however,  by  tbe  plaintiff,  that 
tbe  nn^Kwed  branch  lines  to  theee  quarries, 
which  are  tbe  property  of  private  owners,  are 
for  the  accommodation  of  private  interests 
only,  and  not  for  a  public  use,  and  hence  that 
tbe  power  of  eminent  domain  cannot  be  exer- 
daed;  and  that  tbe  contract  must  be  deemed  to 
relate  to  private  interests  onl^,  and  is  not, 
therefore,  subjecttothlsobligation.  But  these 
corporatioDS  are  each  quasi  public  corporations, 
and  are.  under  their  charters,  authorized  to  ex- 
ercise the  rf^ht  of  eminent  domain;  and  the 

3uestion  whether  the  uss  is  public  or  private 
oes  not  depend  upon  the  amount  of  bu^ess, 
or  tbe  number  of  persons  who  have  occasloo  to 
use eitlier  road,  but  upon  therightof  the  public 
10  require  the  corporations  to  carry  their 
Ae^t.   J)e  Oamp  T.  Bibernia  B.  Co.  47  N.  J. 

If  all  the  people  have  a  right  to  use  the  road, 
it  is  a  public  use  or  interest,  though  the  number 
who  have  business  requiring  Its  use  may  be 
small.  PhUUpsy.  Waiton,  68Iowa,  88;  Clarke 
y.  maekmar,  47  N.  T.  166;  Lewis,  Em.  Dom. 
§166. 

Tbe  cases  cited  fully  illustrate  and  support 
tbe  principle^  and  of  its  correctDess  there  can 
be  DO  doubt.  And  It  will  be  time  enough  to 
determine  tbe  full  extent  of  plaintiff's  rights  In 
the  tract  in  question  when  it  shall  attempt  to 
define  the  extent  and  limits  of  therightof  way 
u)d  grounds  claimed  to  be  reasonably  necessary 
for  its  use. 

%.  Bat  tbe  moet  important  Question  in  the 
case  is  whether  the  burden  of  tbe  covenant  in 
the  deed  of  tbe  Sandstone  Company,  whereby 
that  Company  undertakes  "  tbatall  marketable 
nodstone  hereafter  to  be  quarried,  removed  or 
iraiBported  from  the  lands  or  premises  de- 
scribed in  the  deed  shall  be  worked,  quarried 
or  transported  over  and  in  connection  with  tbe 
tracks  of  the  plaintiff,"  rests  upon  the  grantees 
of  the  Sandstone  Company.  The  puties  un- 
donbledly  Itave  very  clearly  expressed  their  in- 
testion  that  tfals  covenant  should  bind  the  as- 
^pKes  and  successors  in  interest  of  tbe  parties. 
No  mere  form  of  words,  however,  is  sufficient 
for  such  purpose;  but  the  nature  of  the  cov- 
eoot  and  its  relation  to  the  estate  must  be  such 
that  the  law  will  permit  intention  to  he  ef- 
fectnaL  MoMory  T.  AwMuwrfA.  9  Ohio  8t 

Strictly  speaking,  at  law  there  must  be  priv- 
ity of  estate  existing  between  the  parties  when 
tbe  covenant  is  made,  and  it  must  concern  the 
Und  or  estate.  "  The  covenant  must  respect 
tbe  tbiDg  granted  or  d«nlsed.  When  tbe  thing 
<ioM  «  omitted  to  be  done  concerned  the  lantu 
6LRA. 


or  estate,  that  Is  the  medium  which  creates  the 
privity  between  the  plaintiff  and  defendant." 

Bdtiy  V.  WdU,  8  Wils.  29. 

It  m\ist  lobere  in  or  be  attached  to  the  land, 
or  relate  to  its  mode  of  occupation  or  enjoy- 
ment. And  it  runs  with  the  land  when  either 
tbe  liability  to  perform  it  or  the  right  to  take 
advantage  of  it  passes  to  the  assignee  of  tbe 
land.  Savage  v.  Mason,  8  Cuab.  505;  Sfiaber  v. 
St.  Paul  Water  Co.  80  Minn.  189. 

Id  some  cases  covenants  In  respect  to  lands 
are  construeid  as  equivalent  to  the  gmnt  of  an 
easement  or  servitude,  and  as  such  held  to  at- 
tach to  the  land,  and  run  witb  it  regardless  of 
change  of  ownership.  Weyman  v.  Ringotd,  1 
Biadf.  64;  Bronaon  v.  Coffin,  108  Mass.  176. 

Thus  a  covenant  by  a  railway  company  to 
keep  its  right  of  way  fenced,  or  a  covenant  by 
an  adjoining  owner  for  himself,  and  his  heits 
and  assigns,  to  maintain  a  division  fence,  is 
construed  to  be  a  grant  creating  an  easement. 
Boyle  V.  Tamlyn,  6  Bam.  &  C.  829;  Blain  v. 
Taylor,  19  Abb.  Pr.  280;  Little  Miami 

R.  Co.  14  Ohio  St  61;  Satlett  t.  Binehir,  7« 
Ind.  492. 

in  Pitkin  v.  Long  Idand  B.  Co.  2  Barb.  Ch. 
221,  an  agreement  by  the  defendant  with  the 
owner  of  adjoining  land  to  maintain  a  side 
track  and  depot  at  a  particular  point,  and  in 
Oiita^  T.  Mobile  <t  St.  R.  Co.  79  Ala.  669,  a 
similar  agreement,  witb  the  grant  of  the  right 
to  cultivate  certain  portions  of  the  right  of  way, 
were  supported  on  similar  grounds;  the  chan- 
cellor saying,  in  bis  opinion  In  the  flrs^named 
case,  that  "It  was.  In  substance,  the  grant  of 
an  easement  or  servitude,  which  was  to  be 
binding  on  the  property  of  the  railroad  com- 
pany, as  the  servient  tenement  for  the  benefit 
of  the  complainant  and  those  who  should  suc- 
ceed him  inhisestate."  But  in  any  event  these 
were  covenants  that  could  have  been  upheld 
and  enforced  In  equity  agidnst  all  subsequent 
purchasers  or  owners  with  notice. 

But  the  covenant  under  condderation  Is,  in 
substance,  a  traffic  agreement,  giving  to  the 
plaintiff  the  exclusive  railway  transportation  of 
the  product  of  the  quarries.  The  track  had 
been  laid  to  the  quarry  when  the  agreement  was 
made,  and  it  contains  provisions  for  its  exten- 
sion to  other  parts  of  tbe  quarry  at  the  joint 
expense  of  tbe  parties.  To  secure  this  trans- 
portation was  the  consideration  which  induced 
the  plaintiff  to  construct  the  road  and  enter  into 
the  contract.  But  it  is  not  a  covenant  real,  and 
does  not  run  witb  the  land  as  such.  It  is  not 
of  such  a  nature  that  it  can  be  said  to  inbere  in 
tbe  hind,  nor  does  it  grant  any  right  or  ease- 
ment therein.  As  respects  the  land,  plidntlff's 
grant  is  limited  to  its  right  of  way,  and  the 
right  to  use  and  occupy  sucb  portions  of  the 
premises  as  It  may  require  for  its  business. 
But  it  has  no  easement  in  the  rest  of  the  prem- 
ises. It  is  to  fumlsb  track  and  cars  for  the 
transportation  of  stam,  as  it  might,  under  other 
drcumstaoces,  toa  lumber-yard  or  grain  eleva- 
tor, under  a  nmilar  contract.  It  has  no  right 
to  operate  the  quarrv,  and  has  no  other  interest 
in  it.  The  quarried  stone  is  personal  iHoperty 
which  tbe  Sandstone  Company  covenanted 
should  be  transported  as  freight  by  plaintiff's 
railway.  But  conceding  the  personal  liability 
of  that  company  for  the  violation  of  that  cov- 
enant, it  Is  not  binding  on  tbe  Morthem  Land 
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Companj,  or  its  lessees,  if  it  does  Dot  run  with 
tbe  land,  or  does  not  constitute  a  cbarge  upon 
It. 

The  case  of  Hcminmcay  v.  Fernandez,  18 
Sim.  228,  cited  and  rdfied  on  1^  the  pliUntiff,  \ 
Is  diasimllar  in  important  particulars.   Id  that 

case  there  was  a  lease,  and  a  tenure  was  created,  , 
and  the  stipulation,  agreeins  to  transport  all 
Uie  coal  mined  from  certain  knd,  and  to  pay  a  i 
certain  rate  per  ton  for  all  the  coal  soconveyed, 
was  in  the  nature  of  a  covenant  for  the  payment 
of  rent.   1  Smith,  Lead.  Cas.  8th  ed.  187. 

4.  The  Northern  Land  Com^nj  acquired  its  : 
interest  with  notice  of  plaintiff's  richla;  for  it 
ia  a  ircneral  rule  that  a  purchaser  is  b  ound  to 
inquire  into  the  title  of  liis  vendor,  and  is  af- 
fected with  notice  of  any  equities  Uiat  appear 
upon  the  title.  Leake,  Cont.  1336;  HazltU  v. 
Sinclair,  76  Ind.  488. 

And  here  the  deed  containing;  the  stipulation 
and  covenaols  in  question  had  been  duly  re- 
corded. It  is  therefore  very  eameally  con- 
tended by  the  plaintiff  that,  since  these  parties 
have  acquired  their  title  and  interest  with  no- 
tice, equity  will  not  permit  them  to  evade  the 
covenant  in  relation  to  the  transportation,  but 
will  enforce  it  by  injunction.  There  ts  a 
growing  tendency  to  incorporate  equitable  doc- 
trines with  common-law  rules,  and,  in  equity, 
covenants  relating  to  land,  or  its  mode  of  u'se 
or  enjoyment,  are  frequently  enforced  against 
subsequent  grantees  with  notice,  thou^  there 
is  no  privity  of  estate,  and  the  coTsnantsdonot 
strictly  run  with  the  land. 

Mr.  Pomeroy  (8  Eq.  Jur.  §  1295}  states  the 
rule  broadly  as  follows:  Where,  in  a  deed,  the 
grantor  covenants  cwceming  the  land  or  its 
use,  restricting  certain  specifled  uses,  subjecting 
It  to  easements,  servitudes  or  the  like,  and  the 
land  is  afterwards  conveyed,  or  passes  to  one 
who  has  actual  or  constructive  notice  of  the 
covenant,  the  grantee  or  purchaser  will  take 
the  premises  bound  by  the  covenant,  and  will 
be  compelled.  In  equity,  ellher  to  spedflrally 
execute  It,  or  will  be  restrained  from  violating 
it.  It  is  not  material  whether  the  covenant  is 
or  Is  not  one  which  runs  with  the  land.  And 
in  the  leading  cases  of  Tulk  v,  M&xkay,  2  Pbill. 
Ch.  774,  the  doctrine  is  stated  as  follows:  "  A 
covenant  between  vendor  and  purchaser,  on  the 
sale  of  land,  that  the  purchaser  and  bis  assigns 
shall  use  or  abstain  from  using  the  land  in  a 
particalar  way,  will  be  enforced  in  eouitv 
against  all  sulwequentpurchaserswith  notice.^' 
Under  this  rule,  covenants  are  sustained  and 
enforced  against  assignees  with  notice  stipulat- 
ing for  a  particular  mode  of  improvement,  oc- 
cupation or  use  of  lands;  and  it  is  especially 
applicable  to  restrictive  covenants,  thus:  cov- 
enants in  respect  to  the  mode  of  building  or 
occupying  parts  of  a  once  common  estate;  cer- 
tain stipulations  made  by  the  owners,  or  in 
deeds,  as  to  the  use  of  ways,  for  light  and  air, 
etc. :  reserving  premises  exclusively  for  dwell- 
ing-houses; prescribing  manner  of  improve- 
ment; not  to  carry  on  particular  trades  or  busi- 
ness,— as.  for  instance,  not  to  use  premises  for 
sale  of  intoxicating  liquors,  or  for  an  inn,  tan- 
nery, gas-house,  etc.  'i  Wasbb.  Real  Prop.  5th 
ed.  83it;  Parker  v.  Nightingale,  6  Alten,  841; 
Barrow  v.  IHeJiard,  8  Paige,  851;  Tnnteeit  of 
GoiuTnbia  Coliege  of  N.  7.  v.  Lynch,  70  N.  Y. 
447;  Hodge  v.  tHoan,  107  N.  Y.  244,  8  Cent. 
«L.  R.  A. 


Kep.  878;  Whitnen  v.  B.  Co.  11  Gray.  358; 
WtU<m  V.  HaH,  L.  R.  1  Ch.  468;  Luker  v. 
Dennit,  L.  R.  7  Ch.  Div.  227;  MiddteUm  v. 
Nevmffrt  Hoapitdl  (R  I.)  1  L.  R.  A.  101;  Kirk- 
palrtek  T.  FsAine,  24  N.  J.  Eq.  214;  Appeal  of 
St.  Andreft^e  OftureA,  87  Pa.  012;  TkiOt  v.  Mar- 
hay,  supra. 

Buch  privileges  or  restrictions,  which  are 
sometimes  (^fed  equitable  easements,  servi- 
tudes or  amenities,  are  enforced  by  injunction 
irrespective  of  the  question  of  privity  of  estate, 
or  the  nature  of  the  tenure;  but  they  must  be 
such  as  relate  to  or  concern  the  land  or  Its  use 
or  enjoyment.  It  is  not  enou^  that  a  cove- 
nant aflwcts  the  use  of  land,  or  the  enjoyment 
of  an  easement  therein,  or  the  value  or  prc^t- 
ahleness  of  tiie  use  thereof,  in  a  collateral  way. 
Congieton  v.  Pattison.  10  East,  180. 

That  the  plaintiff,  as  a  common  carrier, 
should  have  a  monopoly  of  the  transportaticHi 
of  the  frei^t  to  and  from  the  quarries  is  not  a 
privilege  Meeting  the  land  of  either  party  to 
the  covenant,  except  in  a  collateral  way,  though 
it  might  veiy  seriously  affect  the  amount  and 
value  of  its  freight  business,  and  have  been  the 
chief  inducement  for  constructing  the  road. 
In  other  words,  equity  follows  the  law  in  that 
it  will  not  enforce  a  covenant  as  against  the 
heir  or  assignee  unless  the  obligation  it  imposes 
is  one  which  attaches  to  or  concerns  the  land  or 
its  use  or  mode  of  enjoyment.  Norcroat  v. 
Jtmea,  140  Mass.  192,  1  New  Eng.  Rep.  827. 

In  KeppeU  v.  BaxUiy,  3  Myl.  &  R.  617,  the 
owners  of  the  Beaufort  Iron  Works  covenanted 
with  the  Trevil  Railroad  Company  that  they 
and  their  assigns  would  procure  all  the  lime- 
stone used  in  their  iron  works  from  the  Trevil 

?uarry,  and  carry  it  and  the  prodnct  of  their 
urnaces  over  the  Trevil  Railroad  to  their 
works,  paying  a  certain  toll  therefor.  The 
Trevil  Railroad  was  constructed  in  reliance 
upon  this  covenant.  The  iron  works  were  as- 
signed, and  the  assignees  undertook  the  con- 
Btmotlon  of  another  railroad  to  other  quarries. 
The  suit  was  brought  for  an  injunction  re- 
straining the  owners  of  the  iron  works  from 
using  the  new  road  to  transport  ilie  limestone. 
The  chancellor  refused  the  relief  asked,  hold- 
ing that  the  covenant,  which  assumed  to  bind 
assigns,  was  essentially  personal  in  its  char- 
acter. 

'  'There  can  be  no  harm  in  allowing  the  fullest 
latitude  to  men  in  binding  themselves  and  their 
representatives,  that  is,  their  assets  real  and 
personal,  to  answer  in  damages  for  breach  of 
their  obligations."  But,  in  respect  to  burdens 
or  servitudes  to  be  imposed  permanently  on  the 
land,  "there  are  certain  known  incidenta  to 
property  and  its  enjoyment,  certain  burdens 
wherewith  it  may  be  affected,  ...  in  favor  of 
persons  other  than  the  owner,  all  of  which  in- 
cidents are  recognized  by  the  law.  .  .  .  But, 
it  must  not  therefore  be  supposed  that  inci- 
dents of  a  novel  kind  can  be  devised  and  at- 
tached to  property  at  the  fancy  or  caprice  of 
any  owner." 

bo  in  West  Virginia  Trantp.  Co.  v.  Ohio  River 
Pipe  Line  Co.  22  W.  Va.  600,  an  agreement  by  a 
landowner  that  products  of  his  land  (in  that 
case  oil)  should  be  transported  excluiilvely  by 
'  one  company  was  not  a  real  covenant,  and 
would  not  be  enforced  against  subsequent  pur- 
chasers with  notice,  dlstineiiishing  (page  6)KS  et 
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seq. )  the  corenant  in  Ibat  case  from  those  which 
are  held  to  create  equitable  easements  or  servi- 
tudes or  ioterests  in  land  such  as  to  bring 
them  within  the  equitable  doctrine  of  notice. 

Keppell  V.  Bailey,  has,  io  several  instances, 
been  referred  to  in  the  books  as  havioj;  been 
overruled,  and  it  is  said  that  the  propositions 
of  the  chancellor  therein  laid  down  are  not  sus- 
tained by  the  courts  of  chancery.  Whether 
all  that  is  said  in  that  case  is  or  is  not  strictly- 
accurate  ve  need  not  now  consider,  but  we  are 
unable  to  find  that  any  court  baa  ever  under- 
taken to  that  it  was  not  correctly  deter- 
mined. Atid,  in  so  far  as  the  application  of 
the  equitable  doctrine  is  concerned,  we  think 
that  the  cases  of  Keppell  v.  Bailey  and  West 
Virginia  Tranap.  Co.  v.  Ohio  Miter  Pipe  Line 
Go.  are  not  disidnguisbable  from  the  case  at 
bar.  And,  referring  to  Keppdt  v.  Bailejf,  the 
learned  American  editor  of  Smith's  Leading 
Cases  (vol.  1,  p.  198)  says,  Justly,  we  think,  that 
"tlie  covenant  in  that  case  faued  to  run  with 
the  land  not  so  much  because  it  imposed  a  bur- 
den, or  from  the  want  of  privity  of  estate,  as 
because  the  rights  and  restrictions  which  are 
imposed  on  the  one  band  or  conferred  on  the 
other  went  beyond  the  limits  of  any  estate  or 
intesest  in  land  known  to  the  law,  or  which  it 
will  permit  to  be  invested  with  the  capacity  for 
assignment  or  transfer;  and  sound  policy  will 
not  allow  an  end  to  be  attained  by  a  covenant 
which  cannot  be  directly  effected  by  a  grant," 
And,  as  before  indicated,  though  a  covenant 
Is  made  by  one  for  himself  and  assigns,  vet,  if 
the  thing  to  be  done  is  merely  collateral,  and 
does  not  affect  the  land  itself,  though  its  use 
or  enjoyment  may  thereby  be  rendered  more 
valuable,  an  assignee'is  not  bound  at  law  or  in 
equity.  Blain  v.  Taylor,  19  Abb.  Pr.  230; 
Chj>!^ton  V.  Pattiwn,  10  East.  130. 

The  tendency  of  the  later  decisions,  both  in 
this  countiT  and  in  England,  is,  we  think,  to 
reetrict  rather  than  to  extend  the  equitable  doc- 
trine of  notice  we  have  referred  to.  Brewer  v. 
Mar^tUl,  19  N.  J.  Eq.  546;  J^ett  Virginia 
Tran^.  Co.  v.  Ohio  River  Pipe  Line  Co.  supra; 
Norerosa  v.  James,  140  Mass.  192,  1  New  Eng. 
Rep.  327;  Haywood  v.  Brunswick  P.  B.  BlS. 
Society,  L.  R.  8  Q.  B.Div.  408;  London  &  B. 
W.  B.  Co.  V.  Gtmm,  L.  R  30  Ch.  Div.  682; 
Autterberrv  v.  (Hdham,  L.  R  29  Ch.  Div,  750; 
Qr^  T.  LandU,  31  N.  J.  E51.  602. 

The  order  appealed  from  is  reversed,  and  the 
injunction  directed  to  be  dissolved  as  to  tbe  de- 
fedants  Ring  &  Tobin,  and  modified  and  lim- 
ited as  to  tbe  Eastern  Railway  Company  so  as 
to  restrain  any  interference  with  the  lands, 
right  of  way,  and  property  of  the  plaintifl. 

Motion  for  reargument  oenied. 


STATE  OF  MINNESOTA,  Betpt., 

V. 

Geert  A.  VAJmERBLUIS,  Appt. 

(....Mton  ) 

*Cliuter  19,  iMwm  1889*  eoUtled  "An  Aot 
to  Insulate  tbe  Praotloe  of  Denttstrr  In  tbe  State 
(tf  Minnesota,**  Is  constitutional. 

(November  80.  188B.) 

*Head  note  bjr  theOoVBl. 
0L.RA. 


APPEAL  by  defendant  from  a  judgment  of 
ttie  Municipal  Court  of  St.  Paul  convicting 
him  of  the  offense  of  practicing  dentistry  with- 
in tbe  State  without  a  license.  Affirmed. 
The  case  sufflcieotly  appears  in  the  opinion. 
Messrs.  Davis*  KellonT  ^  Beveranee* 
for  appellant: 

The  test  of  the  right  to  practice  a  profession 
which  aflecia  the  health  and  safety  of  the  peo- 
ple must  be  one  of  learning  and  qualification, 
and  the  Legislature  has  no  right  to  provide  for 
any  other. 

See  Dent  v.  Wett  Virginia.  129  U.  S.  114  (83 

L.  623). 

When  the  natural  and  reasonable  effect  of  a 
statute  is  to  violate  tbe  Federal  Constitution,  it 
will  be  held  void  in  whatever  language  It  may 
be  framed. 

See  Henderson  v.  New  York  City,  93  U.  S. 
259  (33  L.  ed.  543);  Chy  Lung  v.  F)reman,  93 
U.  S.  275  (23  L.  ed.  560);  Neal  T.  Delaiaare, 
108  U.  S.  870  (26  L.  ed.  567);  CooIot.  Const 
Lim.  5th  ed.  712,  *577. 

Tbe  Supreme  Court  of  the  United  States  in 
the  case  of  Tick  Wo  v.  Hopkim,  118  U.  8.  356 
(30  L.  ed.  220),  declared  void  certain  ordinances 
of  the  City  of  San  Francisco,  prohibiting  any 
person  from  carrying  on  the  laundry  business 
m  the  City  or  County  of  San  Francisco  without 
having  first  obtained  the  consent  of  the  board 
of  supervisors,  the  ordinance  having  been  so 
administered  by  the  board  that  no  Chinaman 
could  obtain  such  consent,  while  it  was  granted 
to  every  Caucasian. 

The  Supreme  Court  of  New  Hamrafalre,  In 
Stofe  V.  mntnan,  18  Atl.  Rep.  194.  held  uncon- 
stitutional the  Dental  Law  of  that  State  liecause 
of  an  arbitrary  discrimination. 

Messrs.  Mosea  E.  Clapp.  Attj/  Oen.,  J,  J. 
Egam,  County  Atty.,  ana  M .  D.  Knnn,  A»^. 
County Atty.,  for  respondent 

Oilflllant  Ch.  J.,  delivered  the  opinion  of 
the  couit: 

That  tbe  Legislature  may  prescribe  such  rea- 
sonable conditions  upou  tbe  ri^t  to  practice 
medicine  or  law  as  will  exclude  from  the  prac- 
tice those  who  are  unfitted  for  it,  is  so  well 
settled  by  decisions  of  the  courts  as  to  be  no 
longer  an  open  question.  Ttie  power  rests  on 
the  right  to  protect  the  public  against  the  inju- 
rious consequences  likely  to  resiut  from  allow- 
ing persons  to  practice  those  professions  who 
do  not  possess  the  special  qualifications  essen- 
tial to  enable  the  practitioner  to  practice  the  pro- 
fession with  safety  to  those  who  employ  him. 
The  same  reasons  apply  with  ec^ual  force  to  the 
profession  of  dentistry,  which  is  but  a  branch 
of  tbe  medical  profession.  That,  in  the  exer- 
cise of  that  power,  the  Leji^slature  may  require, 
as  a  conditmn  of  tbe  right  to  practice,  that  the 
person  shall  procure  a  license;  may  designate 
some  oflScer  or  board  to  Issue  the  liceuse,  and 
to  determine  whether  an  applicant  possesses 
the  qualifications  required  to  entitle  him  to  it; 
and  may  prescribe,  so  far  as  can  be  done  by  a 
general  law,  wtaat  qualifications  shall  be  re- 
quired, and  how  the  possession  of  them  by  the 
applicant  shall  be  ascertained, —  necesmrily 
follows  from  the  power  itself.  It  is  for  the 
Legislature,  and  not  for  the  courts,  to  deter- 
mine those  things. 

The  only  limit  to  the  legislative  powt^  in 
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prescribing  conditioos  to  the  right  to  practice 
ID  a  profession  is  that  thev  shalTbe  reaaooable. 
Whether  they  are  reasonable, — tiiat  is,  whether 
Uie  Legislature  has  gone  beyond  the  proper 
limits  ol  its  power, — the  courts  must  judge. 
By  the  term  "reasonable"  we  do  not  mean  ex- 
pedient, nor  do  we  mean  that  the  conditions 
must  be  such  as  the  court  would  impose  if  it 
were  called  on  io  prescribe  what  should  be  the 
conditions.  They  arc  to  be  deemed  reaaonable 
where,  althouf^  perhaps  not  the  wisest  and 
best  that  might  be  adopted,  they  are  fit  and 
appropriate  to  the  end  in  view,  to  wit,  the  pro- 
tection of  the  public,  and  are  manifestly  adopted 
in  good  faith  for  that  purpose.  If  a  condition 
should  be  clearly  arbitrary  and  capricious;  if 
no  reason  with  reference  to  the  end  in  view 
ooold  be  assigned  for  it;  and.  especially,  if  it 
ai^ieared  that  It  must  have  been  adopted  for 
some  other  purpose, — such  for  instance,  as  to 
favor  or  benefit  some  persons  or  class  of  per- 
sons,—it  certainlv  would  not  be  reasonable,  and 
would  be  beyond,  the  power  of  the  Legislature 
to  Impose. 

Id  188S  the  Legislature  passed  ao  Act  to 
regulate  the  practice  of  dentiiMry.  Chapter  199, 
Laws  1886.  This  Act  continued  in  force  until 
it  was  superseded  and  repealed  by  chapter  19, 
Laws  18w.  The  latter  Act  is  assailed  as  un- 
constitutional. Though  the  Act  of  1886  is  not 
called  in  question,  we  think  it  well  to  refer  to 
some  of  Its  proviaions.  Hection  1  made  It 
unlawful  for  any  perscm  not  at  the  passage  of 
the  Act  engaged  in  tiie  practice  of  dendstry  in 
the  State  to  commence  such  practice  without 
a  certificate  as  In  the  Act  provided.  Section 
6  provided  for  the  certificate,  which  was  to  be 
Issued  bv  the  board  of  examiners  provided  for 
in  the  Act,  upon  a  satisfactory  examination. 
Section  4  niade  it  the  duly  of  every  person  at 
the  time  engaged  in  the  practice  of  dentistry  in 
the  State  to,  within  tix  months  af  tOT  the  pas- 
sage of  the  Act,  cause  his  name  and  residence 
or  place  of  business  to  be  registered  with  the 
board,  in  a  book  to  be  kept  it  for  that  pur- 
pose, and  provided  that  every  person  ao  regis- 
tered as  a  practitioner  of  dentistry  might  con- 
tinue to  practice  as  such. 

Chapter  10,  Laws  1889,  g  1,  provides  that 
from  and  after  September!,  18w,  It  shall  be 
unlawful  for  any  person  to  practice  dentistry 
in  the  State,  unless  be  shall  first  have  obtained 
a  certificate  of  registration,  and  filed  the  same, 
or  a  certified  copy  thereof,  with  the  clerk  of 
the  district  court  of  the  county  of  his  residence, 
as  in  the  Act  afterwards  provided.  Sections  2 
and  8  provide  for  a  board  of  examiners.  Sec- 
tion 4  makes  it  the  duty  of  the  board  to  trans- 
fO'  to  a  register  to  be  kept  by  it  for  that  pur- 
pose, withhi  ten  days  after  the  second  Tuesday 
In  July,  1889,  the  name,  residence  and  place  of 
business  of  each  and  evety  person  who  on  the 
second  Wednesday  in  July,  1889,  pursuant  to 
the  Act  of  188S,  shall  be  qualified  to  practice 
dentistry  in  the  State,  and  who  shall  then  be 
duly  registered  on  the  books  of  the  board 
created  by  the  Act  of  1885,  and  makes  it  the 
duty  of  the  board  to  send  to  each  of  sndi  per- 
sons a  certificate  of  his  regtstralion. 

It  will  be  seen  from  these  various  provisions 
that  those  qualified  to  practice  dentistry  under 
the  Law  of  ItiSS  continued  to  be  so  qualified 
under  the  Act  of  1889,  including  both  those 
OL.R  A. 


who  were  in  practice  at  the  date  of  the  formet 
Act,  and  registered  as  it  required ,  and  those  wbo 
became  qualified  by  the  examination  and  cer- 
tificate provided  by  it. 

Section  5  of  the  Act  of  1889,  the  provirions 
of  which  furnish  one  of  the  grounds  on  which 
appellant  assails  the  Act  aa  uqconstitutional, 
provides  that  any  person  who  shall  desire  to 
begin  the  practice  of  dentlsinr  in  the  State  after 
September  1. 1889,  "hall  make  application  for 
examination  totbe  board  of  exammers,  paying 
a  fee  of  $10,  and  shall  undergo  an  examina- 
tion. The  section  furtherenacts:  "In  orderto 
be  eligible  for  such  examination,  such  person 
shall  present  to  said  board  his  diploma  from 
some  dental  college  in  good  standing,  and  shall 
give  satlafoctoty  evidence  of  his  right  to  the 
possession  of  the  same:  Provided,  also,  that  the 
board  may  in  Its  discretion  admit  to  examina- 
tion such  other  persons  as  shall  give  satisfac- 
tory evidence  of  having  been  engaged  in  the 
praclice  of  dentistry  ten  years  prior  to  the  date 
of  the  passage  of  this  Act.  ^id  board  shall 
have  the  power  to  determine  the  good  standing 
of  any  college  or  colleges  from  which  sucn 
diplomas  may  have  been  granted."  It  then 
goes  on  to  prescribe  the  manner,  extent  and 
subjects  of  the  examination.  What  the  par- 
ticular objections  of  a  constitutional  character 
the  appellant  makes  to  this  section  are.  It  is 
somewhat  difficult  to  tell  from  his  brief.  We 
infer,  however,  that  he  claims  the  section  to  be 
objecUonable  because,  no  matter  bow  well 
qualified  by  learning  and  skill  or  experience 
one  may  be,  he  has  no  absolute  right  to  be  ex- 
amined by  the  board  unless  he  has  a  diploma 
from  a  dental  college  in  good  standing,  such 
good  standing  to  be  determined  by  the  board; 
and  this  be  claims  to  be  discrimination  between 
the  rich  and  poor,  because  one  may  be  pecu- 
niarily able,  and  another  not  able,  to  attend  a 
dental  college. 

The  mere  fact  of  discrimination  in  such  a 
law  is  no  objection  to  it.  Requiring  a  certain 
degree  of  learning  and  skill  as  a  condition  of 
bemg  allowed  to  practice  is  discrimination  be- 
tween those  who  have  and  those  who  have  not 
that  degree  of  learning  and  skill, — between 
those  who  are  able  and  tbose  who  are  not  able 
to  acquire  It.  '  If  there  were  discrimination  be- 
tween persons  or  classes  upon  any  matter  not 
pertinent  to  the  legitimate  purpose  of  the  law,, 
to  wit,  to  secure  fitness  and  competency  in 
tbose  who  shall  be  permitted  to  practice,  it 
would  be  objectionable.  As,  for  mstence,  if 
it  were  as  to  place  of  birth,  color  or  religious 
belief.  The  requirement  of  a  diploma  from 
some  college  or  learned  sode^,  in  order  to 
practice  medidne,  baa  been  Inserted  in  the  laws 
of  many  States,  and  questioned  In  but  few.  la 
HassacDusetts  a  law  required  the  practitioner 
to  have  been  licensed  by  the  Medical  Society, 
or  been  graduated  a  doctor  in  medicine  at  Har- 
vard University.  This  was  held  constitutional 
in  Betoitt  v.  Charier,  16  Pick.  856. 

The  Statute  of  Nevada  f 1875)  required  a  med- 
ical education,  and  a  diploma  from  some  reg- 
ularly-chartered medical  school.  This  was 
held  constitutional  in  Ex  parts  SpinMjf,  10 
Nev.  824. 

As  the  fact  of  having  graduated  at  and  re- 
ceived a  diploma  from  a  school  or  college 
devoted  to  teaching  the  particular  science. 
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medicine,  surgery  or  dentUiry,  bears  directly 
upon  the  person's  qualifications  to  practice,  'we 
luire  DO  doubt  the  Lej^islature  might  have 
made  that  the  sole  test.  That  this  Statute  al- 
lows, in  the  discretion  of  the  board,  ten  years' 
practice  prior  to  the  passage  of  the  Act  as  a 
substitute  for  the  dijMOma  of  a  college,  fur- 
nishes no  objection,  on  constitutional  grounds, 
to  the  Act.  True,  it  is  asked  why  ten  years' 
practice  after  the  passage  of  tbc  Act  ought  not  to 
entitle  one  to  the  same  right  as  ten  years'  prac- 
tice before  its  passage.  A  sufficient  answer  to 
this  is  that  such  practice  after  the  Act,  if  in  this 
State,  would  be  in  violation  of  law.  and  the 
L^gistature  auraly  may  provide  against  invit- 
ing violations  of  the  law,  and  for  tnat  purpose 
wnhhold  all  benefit  from  its  violaters. 

It  is  objected  that  it  is  left  to  the  disctetion 
of  the  board  to  determine  whether  ten  gears' 
practice,  instead  of  a  diploma,  shall  admit  one 
to  examination.  On  the  score  of  expediency, 
some  question  might  be  made  upon  it.  But, 
as  the  Legislature  might  have  left  that  pro- 
vision out  altogether,  and  made  no  exception 
to  the  requirement  that  an  applicant  for  ex- 
amination should  have  a  diploma,  we  do  not 
see  that  any  question  can  be  made  of  the  pow- 
er to  fix  the  period  of  ten  years,  nor  of  the 
power  to  leave  it  for  the  board  to  determine  in 
each  particular  case  whether  the  extent  and 
chtaader  of  the  applicant's  practice  during  the 
period  baa  been  such  as  to  be  eqnal,  as  evi- 
dence of  his  qualifications,  to  the  possession  of 
a  diploma. 

Section  7  reads:  "All  persons  shall  be  said 
to  be  practicing  dentistry  within  the  meaning 
of  this  Act  who  shall,  for  a  fee  or  s&lary,  or 
other  reward,  paid  either  to  himself  or  to  an- 
other person  for  operations  or  parts  of  opera- 
tiona  of  any  kind,  treat  diseases  or  lesions  of 
the  human  teeth  or  Jaws,  or  correct  malposi- 
tions itbereof.  But  nothing  in  this  Act  con- 
tained shall  be  taken  to  apply  to  acts  of  bona 
fide  students  of  dentistry,  done  in  the  pursuit 
of  clinical  advantages,  under  the  direct  su- 
pervidon  of  a  preceptor  or  a  licensed  dentist  in 
this  State,  during  the  period  of  their  enroll- 
ment in  a  dental  college,  and  attendance  upon 
a  reKular,  uninterrupted  course  in  such  col- 
1^."  It  is  claimed  that  this  shows  the  law 
to  be  an  arbitrary  measure  for  the  benefit  of 
dentists,  by  giving  them  a  monopoly  to  practice 
a  branch  of  surgery  which  has  heretofore  been 
largely  carried  on  by  regular  physicians  and 
surgeons.  It  was  proper,  in  order  to  give  pre- 
cision to  tbe.law,  to  define  what  was  meant  by 


practicing  dentistry.  It  is  not,  however,  to  be 
supposed  the  Iiegislaturc  intended  to  enlarge 
the  sphere  of  the  profession.  There  may  be 
diseases  of,  hurts  to  and  operations  upon  the 
jaws  that  are  within  the  legitimate  profession 
Doth  of  the  general  surgeon  and  of  the  dentist. 
We  do  not  know  how  this  is.  But,  if  it  \»  so, 
Uie  licensed  surgeon  would  be  protected  by  his 
license  in  treating  such.  The  Act  Ixifore  us 
could  hardly  be  so  construed  as  to  limit  the 
right  of  the  surgeon  under  his  license.  It  is 
claimed,  also,  that  it  discriminates  between 
students  of  dentistry,  by  allowing  them  to  op- 
erate^upon  the  teeth  and  jaws  during  the  period 
of  tbeir  enrollment  in  a  dental  college  and  at- 
tendency  upon  a  regular,  uninterrupted  course 
in  such  colle^,  and  excluding  others.  The 
purpose  of  this  provision  of  the  law  is  appar- 
ent. It  is  to  permit  to  actual,  bona  fide  stu- 
dents the  beneiSts  of  practical  work  under  an 
instructor.  But,  to  prevent  evasions  of  the 
law  by  persons  practicing  the  profession  under 
the  pretense  of  being  students,  the  Act  very 
properly  defines  who  shall  be  regarded  as  stu- 
dents, within  the  dause  allowing  them  to  per- 
form operations,  or  parts  of  operations.  It  is 
open  to  every  stodent  to  bring  himself  within 
the  definition. 

The  interpretation  of  the  clause  under  con- 
sideration, upon  which  appellant  argues  that 
it  was  intended  to  prefer  schools  of  dentiatiy 
within  the  State,  as  agahist  those  out  of  It,  u 
too  narrow.  We  see  no  reason  why  a  student 
in  such  a  school  in  another  State  may  not,  dur- 
ing vacation,  pursue  hia  studies  here  under  a 
licensed  dentist,  and  be  within  the  meaning 
of  the  clause.  By  "regalar,  uninterruptra 
course,"  the  Act  does  not  mean  a  course  in 
which  there  are  no  vacations,  such  as  all  schools 
have.  To  hold  that  It  does  would  lead  to  this 
unreasonable  result,— that  the  student,  even  in 
a  school  in  this  State,  ml^ht  during  the  term 
have  the  benefit  of  practice  in  operations  under 
a  licensed  dentist,  but  would  have  to  suspend 
as  soon  as  the  term  should  close.  The  provis- 
ions and  requirements  of  the  law  are  undoubt- 
edlj^  rigorous.  They  ought  to  be,  in  any  lav 
aiming  to  protect  the  public  against  ignorance 
and  incompetency  in  so  important  a  profession 
as  the  medical  profession,  in  any  of  its 
branches.  We  see  nothing  in  the  provisions  of 
this  law  that  was  not  clearly  inserted  by  the 
Legislature,  in  good  faith,  to  effect  the  end  in 
view.   The  law  is  valid. 

Judgment  afflrmed. 


WISCONSIN  SUPREME  COURT. 


James  MoKINNON  et  al.,  Be^., 
t. 

F.  TOLLMAR  et  al.,  AppU. 

i  .Wis.  ) 

1.  An  aetton  tat  mtmuy  had  and  re- 
ceived win  Us  to  reoover  the  ocHudderatioD 
paid  for  land  wtiere  the  purobaser  ia  entitled  to 
rescind  the  oontraot  and  has  teoderad  a  lufllclent 

reconveyanoe. 

8*  If  the  wrtMu  land  la  pointed  out  to  a 
iHii  rhnjer  l>r  uie  vendor's  agent,  Indudng  Um 
•  UtA. 


to  purchase  a  tract  erroneously  believing  It  to  be 
that  shown  him,  he  is  entlUed  to  rescind  the  con- 
tract; but  the  case  Is  otherwise  it  the  penon 
pointing  it  out  Is  not  the  vendor  or  his  agent 

8.  Showing  land  to  a  iwospectlTe  puis 
cbaaer  is  a  mere  executive  or  ministerial  act 
which  an  agent  for  the  sale  thereof  toMj  employ 
another  to  perform. 

4.  Lackofknowledifeonthepartofone 
makinaf  atatemente  as  an  induoement  to 
a  contract,  tiiat  snoh  Btatements  are  false,  h  im- 
materiaL 
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APPEAL  by  defeodants  from  a  judgment  of 
the  Circuit  Court  for  Wood  County  in 
favor  of  plaiotilb  in  an  Action  to  reoover 
money  bBd  and  recetred  by  d^teidants  to  plaiD- 
tiflV  use.  AffrmeS. 

Statement  by  Lyon,  J.: 

The  action  is  for  money  had  and  received  by 
the  defendants  for  the  nse  of  the  plaintifFa  Mc- 
Einnon  and  Derfua,  and  of  James  Redmond, 
now  deceased,  tlie  intestate  of  tbe  plaintiff 
Helen  Redmond.  The  com]daint  to  in  tbe 
mail  form  of  complaints  in  actions  for  money 
bad  and  received.  No  particulars  of  the  claim 
are  stated  therein,  and  no  bill  of  particulars 
was  given  or  demanded.  Except  as  to  tbe  al- 
legations of  the  copartnership  of  the  defend- 
ants, tbe  death  of  James  Redmond,  and  tbe 
appointment  of  tbe  plaintiff  Helen  Redmond 
as  administratrix  of  nis  estate,  the  answer  is  a 
general  denial.  Tbe  cause  was  tried  before  a 
jury,  and  a  special  verdict  returned. 

The  transactions  out  of  wbich  tbe  alleged 
cause  of  action  arose,  as  tbe  same  were  dis- 
closed on  the  trial,  are  as  follows:  The  defend- 
ants were  the  owners  of  200  acres  of  land  in 
Asbland  County,  Wis.  They  purchased  tbe 
same  in  1881  on  the  f  altb  of  tbe  sworn  state- 
ment of  one  Oreeves  and  one  Goodwin  to  tbe 
effect  that  they  bad  personally  examined  the 
lands,  and  estimated  there  were  thereon  2,000, - 
000  feet  ot  pine,  and  that  such  estimates  were 
true  and  correct  to  tbe  best  of  their  knowledge 
and  belief.  Soon  after  the  purchase,  the  de- 
fendants authorized  one  Seibert,  who  resided 
at  Marshfleld,  Wis.  (where  tbe  defendants  also 
redded),  to  sell  the  uind  for  them,  and  agreed 
to  pay  him  a  commission  for  doing  so.  Sei- 
bert tiiereupon  opened  a  correspondence  on  the 
subject  with  the  plaiotifl  Derfus,  who,  together 
with  the  plaintiff  McEinnon  and  James  Red- 
mond, the  intestate  of  the  plaintiff  Helen  Red- 
mond, resided  at  Chippewa  Falls.  Several  let- 
ters passed  between  Seibert  and  Derfus  on  the 
subject  of  a  sale  of  the  property  i  to  the  latter, 
after  which  Derfus  visited  Marshfleld,  and  had 
interviews  on  the  subject  with  Seibert  and  the 
defendants.  The  latter  showed  him  the  es- 
timates of  the  amount  of  pine  on  their  land 
made  by  Greeves  and  Goodwin,  and,  as  he  and 
Seibert  testified,  assured  bim  that  there  were 
at  least  2,000,000  feet  of  pine  thereon.  Tbe 
defendants  denied  the  latter  statement.  Der- 
fus went  from  Maishfield,  in  company  with 
Greeves,  to  examine  the  land.  Tbe  defendants 
furnished  Derfus  a  correct  description  thereof. 
On  the  way  there,  Derfus  and  Greeves  were 
Joined  by  one  Klrwin,  whom  Greeves  hired  to 
accompany  them.  They  went  into  camp  be- 
fore reaching  the  land,  and  Greeves,  having  to 
examine  other  lands,  sent  Eirwln  to  show  Der- 
fus defendants'  land.  Greeves  instructed  Kir- 
win  to  diow  Derfus  a  jMirtieular  parcel  of  land. 
Eirwln  took  Derfus  upon  the  land  Greeves  di- 
rected bim  to  show,  and  showed  it  to  him  as 
the  land  of  tbe  defendants.  Tbe  land  thus 
showed  was  not  the  land  of  tbe  defendants,  but 
was  one  mile  distant  therefrom,  and  was 
heavily  timbered  with  pine.  Neither  Eirwln 
nor  Derfus  knew  they  wereupon  the  wrong  land, 
^rfus  thereupon  returned  to  Marshfleld.  and 
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contracted  with  defendants,  on  behalf  of  him- 
self, the  plaintiff  McEinnon,  and  James  Red- 
mond, to  purchase  tbe  land  for  |1,800,  and 
paid  tbe  derendants  $35  on  account  oC  tbe  pur- 
chase. Soon  thereafter,  pnrsaant  to  an  ar^ 
rangement  then  made,  one  of  the  defendants 
went  to  Chippewa  Falls,  and  delivered  to  tbe 
plaintiffs  a  conveyance,  duly  executed  by  the 
defendants,  of  the  land  so  purchased.  Such 
conveyance  was  made  to  the  plaintiff  McEin- 
non and  James  Hedmoud,  purauaot  to  an  ar- 
rangement between  the  purchasers.  There- 
un>a  tbe  purchasers  p^  such  defendant 
#1,775,  bdng  the  balance  of  the  pnrcbaae 
money.  Soon  afterwards  the  purebaaers  went 
upon  tbe  l^d  to  make  preparations  for  log^ng 
thereon,  and  then  ascertained  for  tbe  first  time 
that  there  was  little  or  no  merchantable  pine 
timber  on  il,  and  that  Eirwln  had  shown  Der- 
fus the  wrong  land.  Immediately  after  mak- 
ing this  discovery,  the  grantees  in  tbe  convey- 
ance above  mentioned,  McEinnon  and  Red- 
mond, and  their  respective  wives,  executed  a 
conveyance  of  tbe  land  in  due  form  to  the  de- 
fendants, tendered  the  same  to  them,  and  de- 
manded that  they  refund  the  |1.800  thus  paid 
for  the  land.  Defendants  refused  to  accept  tbe 
deed  or  refund  tbe  money.  On  the  trial,  tbe 
plaintiffs  brought  the  conveyance  thus  tend- 
ered Into  court,  and  droodted  it  wiUi  the  clerk 
for  the  defendants,  and  subject  to  their  order. 

The  special  verdict  and  proceedings  therem 
are  as  follows:  "(1)  Did  the  defendants  or 
George  Seibert  employ  Greeves  to  show  Der- 
fus the  lands?  Anwwer.  Yes.  (2)  If  you  an- 
swer the  first  question  'Tes,'  state  which  of 
them  so  employed  Greeves.  A.  Seibert. 
If  you  answer  the  first  miestion  'Yes,'  then  did 
Greeves  employ  Martin  Kirwin  to  show  Derfus 
tbe  land?  A.  Yes.  (4)  Did  Eirwln  show  Der- 
fus the  land  actually  sold  by  defendants  to 
plaintiffs,  or  other  lands?  A.  Otberlands.  (5) 
If  you  answer  the  fourth  question  that  Eirwin 
showed  Derfus  lands  not  purchased,— the 
wrong  lands,— then  did  Derfus,  on  the  faith  of 
information  received  at  that  time,  purchase  the 
landsf  A.  Yes.  (6)  If  Eirwln  showed  Der- 
fus tbe  wrong  lands,  did  be  do  so  intentionally 
or  by  mistake,  wbich?  A.  By  mistake.  (7) 
Did  Greeves  direct  or  induce  Klrwln  to  show 
Derfus  tbe  wrong  lands?  A.  Yes.  (8)  Did 
tbe  plaintiffs,  purchase  tbe  lands  Id  question  of 
defendants,  believing  that  they  wmb  the  aame 
lands  shown  to  Derfus  by  Kirwin?  A.  Yes. 
(9)  Did  plaintiffs  pav  defeudaotB  |1,7?5  for 
tbe  lauds,  under  a  mfstake  on  the  part  of  tbe 
plaintiffs  as  to  the  location  of  the  lands?  A. 
Yes.  (10)  Did  the  defendants  make  any  state- 
ment to  Derfus,  before  ttie  sale  was  made,  as 
to  how  much  pine  timber  there  was  on  the 
lands,  on  which  plaintiffs  relied  in  making 
the  purchase?  A.  Ifes.  (11)  If  you  answer 
the  last  question,  'Yes,'  then  were  such  state- 
ments true  or  false?  A.  False.  (12)  Did  de- 
fendants furnish  Derfus  with  a  correct  descrip- 
tion of  the  lands  before  he  went  to  Marshfleld 
to  examine  them?  A.  Yes.  (18)  How  much 
pine  timber  was  there  at  tbe  time  of  tbe  pur- 
chase on  tbe  lands  described  in  deed  from  de- 
fendante  to  plaintiffs,— Ex.  AT  A,  N<me. 
(14)  Was  tbe  sale  of  the  lands  in  question  made 
j  under  a  mistake  on  the  part  of  both  plaintiffs 
1  and  defendants  that  Derf lu^^  beea  shown 
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the  lands  conveyed  by  the  deed, — Ex,  AT  A, 
Mistake  of  both  parties." 

On  receipt  of  said  verdict,  defendants'  counsel 
moved  tbe  court  to  set  the  same  aside  as  being 
contrary  to  tbe  evidence,  which  motion  was  de- 
nied. DefeodaotB'counselthenmovedthecourt 
for  judnnent  for  the  defendants  upon  said  ver- 
dict, which  motion  was  denied,  and  an  exception 
then  and  there  taken  to  the  denial  of  each  of 
aaid  motions.  Counsel  for  plaintiffs  then 
moved  the  court  for  judgment  upon  said  ver- 
dict, which  motion  was  granted,  and  judgment 
Tendered  in  favor  of  the  plaintiffs,  and  against 
tiie  defeodatrtft,  accordingly,  to  wbicb  niliog 
defoidants  excepted.  Judgmeot  was  thereup- 
on entered  upon  said  verdict  in  favor  of  the 
plaintiffs,  from  which  thto  appeal  la  taken  by 
the  defendants. 

Me$»rt.  Gate*  Jones  A  Sanborn*  for  ap- 
pellsnta: 

It  has  never  been  the  practice  of  courts  of 
law  to  cancel  or  rescind  contracts  for  mistake 
only;  those  matters  have  been  left  solely  to  the 
jurisdiction  of  courts  of  euuity. 

mi  V.  Durand,  60  Wis.  8S4;  1  Pomeroy, 
Eq.  Jut.  g§  171,  188. 

An  agent  appointed  to  perform  a  specific  act 
cannot  delegate  his  authority  to  another,  and 
bind  his  principal  by  the  sub- agent's  act. 

Skd^  V.  Sheidan.  8  Wis.  609;  1  Am.  ft 
Bn^.  Encyc).  of  Law,  866,and  authorities  cited. 

The  mfe  that  if  a  man  makes  statements  of 
facts,  as  of  bis  own  knowledge,  which  are  false, 
he  is  liable  to  an  action  for  deceit,  though  be 
believed  them  to  be  true,  is  confined  to  cases 
where  a  man  states  as  of  bis  own  knowledge 
facts  which  are  susceptible  of  personal  knowl- 


Vueker  v.  White,  125  Mass.  844. 
Id  a  matter  of  opinion,  judgment  and  esti- 
mate, if  one  states  a  thing  of  his  own  knowl- 
edge, if  he  in  fact  believes  it  and  it  is  not  in- 
tended to  deceive,  it  is  not  a  fraud  although 
the  matter  there  staled  is  not  in  fact  true. 
Pnge  v.  Bmt,  S  Met.  371. 
Tbe  defendants  according  to  the  findings 
have  done  nothing  which  would  warrant  a  can- 
cellatioD  or  rescission  of  the  conveyance. 

Uunt  V.  ^;ifon,  89  Ind.  88;  Lawy.  Grant, 
87  Wis.  548. 

Mea»T«.  Jenkins  A  Jenklnst  for  respond- 
ents: 

An  action  for  money  had  and  received  is 
maintainable  whenever  tbe  defendant  retains 
money  which  In  equity  and  good  conscience  he 
ought  to  pay  tbe  plaintiff;  and  this  court  sus- 
tains the  position  that  it  makes  no  difference 
whether  the  evidence  shows  a  mistake  of  facts, 
fraud  or  failure  of  consideration. 

See  £Ia  V.  American  M.  U.  Exprea  Co.  39 
Wis.  617;  wau  v.  American  Express  Go.  49 
Wis.  SSO;  Oranni*  v.  Booker,  29  Wis.  66:  Poi- 
Ur  V.  Taggart,  54  Wis.  895;  Tiieker  v.  Orotfr, 
60  Wis.  341;  Wettem  Aatur.  Co.  v.  Towte,  65 
Wis.  248;  ToUenaen  v.  Qunderion.  1  Wis.  113, 
and  Vilas  Sc.  Bryant's  note;  Wdla  v.  Brigham, 
6  Cush.  6,  52  Am.  Dec.  751;  Kennedy  v.  Baiti- 
more  Int.  Co.  8  Har.  &  J.  867;  National  Me- 
chaniee  Bank  v.  National  Bank  of  Baltimore, 
86  Md.  36;  Btair  v.  AVur.  89  Md.  573;  McOrea 
T.  PurmoH,  16  Wend.  460;  (Tetfern  .4wttr.  Go, 
6L.R.A. 


V.  Towle,  65  Wis.  248;  CorT\foot  v.  fbtoto,  6 
Mees.  &  W.  359. 

* '  In  order  to  rescind  a  contract  by  a  purchaser 
when  a  ground  for  rescission  exists,  it  is  not 
necessary  to  make  any  formal  tender  of  the 
property  held  by  the  purchaser.  It  is  saffldent 
to  offer' to  make  return  of  the  same;  and  if  the 
vendor  refuses  to  accept  it  back,  and  retains 
tbe  purchase  money,  no  formal  tender  of  the 
proMrty  is  necessary.  The  right  to  a  formal 
tender  is  waived  by  a  refusal  to  accept  in  ad- 
vance." 

Potter  V.  TaggaH,  64  Wis.  895. 
"A  purchBser  nuiy,  after  conveyance,  bring 
an  aetiDD  on  the  case  for  a  frandutent  misrepre- 
sentation of  tbe  property  or  tiUe,  or  may  re- 
cover the  purchase  money,  if  tbe  circumstances 
of  tbe  case  entitle  him  to  rescind  tbe  contract." 

Eerr,  Fraud  and  Mistake,  pp.  836,  827;  Cm- 
cord  Bank  v.  Gregg,  UN.  U.  881. 

"When  an  agent  is  employed  to  perform 
ministerial  or  mechanical  and  not  judicial  act 
or  acts,  which  do  not  require  any  exercise  of 
discretion  or  judgment  in  respect  of  acts  other 
than  such  as  are  ministerial,  he  may  appoint  a 
deputy." 

Ewell's  Evans,  Aguncy,  p.  58,  *4S:  MaUory 
V.  Mariner,  10  Wis.  174;  X^n  v.  Jtrotne,  28 
Wend.  485. 

"The  principal  is  liable  for  the  fraud,  deceit 
or  other  wrongful  act  of  his  agent  in  tbe  course 
of  bis  employment." 

Locke  v.  Steams,  1  Met.  660;  Fitzsimmons  t. 
Joaiin,  21  Vt.  129. 

"A  party  cannot  avail  himself  of  an  advan- 
tage that  has  been  obtained  through  the  mis- 
representation of  a  third  person,  although  such 
person  is  not  bis  agent." 

Kerr,  Fraud  and  Mistake,  114,  note;  Pilmore 
V.  ffood.  6  Bing.  N.  C.  97. 

"Tbe  vendor  of  land  is  responsible  for  tbe 
material  misrepresentation  in  respect  to  Its 
location  and  quality,  made  by  his  agent  with- 
out express  authority,  and  in  the  absence  of  any 
actual  knowledge  by  either  the  agent  or  pnnd- 
^1,  whether  too  representations  were  true  or 

Bennett  v.  Judaon.  21  N.  Y,  288.  See  Bige- 
low.  Fraud,  862,  866,  367. 

If  one  nitbout  knowledge  of  its  truth  or 
falsity  makes  a  material  misrepresentation,  he 
is  as  much  guilty  of  fraud  as  if  he  knew  it  to 
be  untrue. 

Bennett  v.  Jitdeon,  31  N.  Y.  238;  Miner  v. 
Medburji,  6  Wis.  395;  Bieeh  v.  Von  Lillienlhai, 
84  Wis.  350;  FiUHmmont  v.Joatin,  21  Vt.  139; 
Spurr  V.  Bentdict,  99  Mass.  463;  Kple  v. 
Kavanagh,  108  Mass.  856. 

In  a  suit  to  recover  on  a  total  failure  of  con- 
sideratioD,  the  measureof  damage  is  the  money 
paid,  with  interest 

2Vterv.J5totf/(y,  71II186. 

Iiyon,*/.,  delivered  tbe  opinion  of  the  court: 
I.  At  the  close  of  plaintiffs'  testimony,  the 
defendants  nuived  for  a  nonsuit.  The  motion 
was  denied.  This  ruling  is  claimed  to  be  er- 
roneous for  the  alleged  reason  that  tbe  only 
remedy  of  tbe  plaintiffs  is  by  a  suit  in  equity, 
and  that,  under  tbe  facts  of  the  case,  an  action 
for  money  had  and  received,  to  recover  the 
consldenition  paid  for  the  land  canntrt  be 
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maintained.  The  reason  thus  aseigned  is  on- 
sonDd.  It  might  be  otherwise  were  this  an  ac- 
tion to  rescind  aconveyance  of  land,  or  to  com- 
pel the  execution  of  one.  But  this  is  not  such 
an  action.  The  only  coDTevance  involved  has 
already  been  rescin  ded.  so  far  as  the  plaintiffs 
could  reeciod  it,  by  the  tender  to  tlie  defend- 
ants of  a  sufficient  conveyance  of  the  land  in 
queatioD,  and  the  deposit  of  such  coDveyance 
in  court  for  the  defendants.  The  plaintiffs 
have  done  all  they  can  do  to  place  the  parties  in 
tttUu  quo;  and  all  the  defendants  have  to  do  to 
acoompllBb  that  result  Is  to  accept  such  con- 
veyance, and  refund  the  purchase  money. 
There  is  nothing  in  the  case  which  calls  for  toe 
exercise  of  the  peculiar  and  extraordinary  ju- 
risdiction of  a  court|&f  equity.  The  controlling 
question  in  the  case  is  whether  the  defendants 
oi^ht  to  refund  the  consideration  they  received 
for  the  land.  If  thev  ought,  such  considera- 
tion can  be  recoverea  in  an  action  for  money 
had  and  received.  Eta  v.  American  M.  U. 
ExprcM  Co.  29  Wis.  611.  We  conclude,  there- 
fore, that, '  if  the  plaintiffs  are  entitled  to  re- 
cover such  considerati«tD,  they  may  recover  the 
same  in  this  form  of  action. 

U.  We  DOW  proceed  to  consider  whether  the 
findings  of  the  luiy  are  supported  by  the  testi- 
mony. That  were  is  sumcient  testimony  to 
support  most  of  the  findings  Is  too  clear  for 
argument.  A  few  of  them  only  may  he  open 
to  some  doubt  as  to  whether  the  testimony  sus- 
tains them.  These  will  be  briefly  noticed. 
The  dzth  and  seventh  findings  are  to  the  effect 
that  Qreevea  directed  Rirwin  to  show  Derfus 
the  wrong  land,  and  that  bedid  so  by  mistake, 
— that  is  to  say,  in  the  l>elief  that  he  was  show- 
ing defendants*  land.  The  finding  is  not  that 
G reeves  was  mistaken  in  that  particuUr,  and 
it  Is  quite  evident  from  the  tesumony  that  he 
msDcrt.  In  this  view  of  the  findings,  they 
are  mpported  by  the  testimony.  The  thir- 
teenth flndlns  Is  that  there  is  no  pine  timber  on 
the  lands  sola  by  defendants  to  plaintiffs.  This 
manifestly  means  no  merchantable  pine  tim- 
ber. There  is  considerable  testimony  that 
such  is  the  fact.  The  fourteenth  finding  is 
that  the  purchase  and  sale  of  the  land  was 
made  under  a  mistake  on  the  part  of  all  the 
parties,  in  ttiat  they  supposed  I>erfus  had  been 
shown  the  land  conveyed  by  defendants  to  Jtc- 
Einnon  and  Redmond.  It  seems  to  us  that 
this  is  the  unavoidable  inference  from  all  the 
testimony.  It  cerlainly  was  a  mistake  on  the 
part  of  plaintiffs;  and,  if  not  so  on  the  part  of 
defendants,  it  was  something  worse.  It  is 
proper  to  say,  however,  in  this  connection,'  that 
the  evidence  casts  no  imputation  of  actual 
fraud  upon  the  defendants.  It  contains  no 
BuggeaUon  that  they  knew,  when  they  made 
the  conveyance  and  received  the  consideration, 
that  the  wrong  lands  bad  been  shown  Derfus; 
and  th^  are  not  to  be  censured  because  they  re- 
fuse to  refund  die  consideration  until  their  lia- 
bility to  do  so  shall  be  determined  judicially. 
Our  conclusion  on  Uiis  branch  of  the  case  is 
that  all  of  the  material  findings  are  supported 
by  the  testimony. 

III.  The  only  remaining  question  to  be  de- 
termined is,  do  the  facts  found  by  the  jury, 
and  the  undisputed  facts  not  so  found,  support 
the  judgments  We  understand  the  law  of  this 
case  to  be  that  If  the  wrong  land  was  pointed 
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out  to  Derfus,  whether  IntenUooally  or  not,  by 
an  agent  of  the  defendants,  and  the  plaintifta 
purchased,  believing  that  the  right  land  had 
been  shown  Derfus,  they  may  recover  back  the 
consideration  paid  therefor,  although  the  de- 
fendants did  not  know,  when  the  consideration 
was  paid,  that  Derfus  had  been  showu  the 
wron^  land,  and  although  they  made  no  repre- 
sentation to  tbe  purchasers  of  the  amount  of 
pine  on  Oie  land;  but  if  the  person  so  showing 
the  land  was  not  the  agent  of  the  defendants, 
all  other  circumstances  being  as  above  sup- 
posed, the  defendants  are  not  liable  in  this  ac- 
tion. This  is  the  doctrine  of  Law  v.  Orant,  87 
Wis.  648.  Hence  it  becomes  important  to  as- 
certain whether  the  person  who  showed  Derfus 
the  wrong  land  was  or  was  not  the  agent  of 
the  defendants  in  Uiat  behalf.  The  jury  did 
not  find  that  Seibert  was  the  agent  of  defend- 
ants to  sell  their  land,  but  the  undisputed  evi- 
dence establishes  tlie  fact  that  he  was.  The 
jury  found  that  Seibert  employed  Qreeves  to 
show  Derfus  the  land.  Was  Qreeves  the  agent 
of  the  defendants?  The  answer  depends  upon 
the  question  of  Seibert's  authority  to  employ  a 
sub-agent  for  that  purpose.  The  rule  is  that  an 
agent  In  whom  is  reposed  some  trust  or  confi- 
dence in  tbe  performance  of  his  agency,  or 
who  is  required  to  exercise  therein  discretion 
or  judgment,  has  no  authority  to  intrust  the 
performance  of  those  duties  to  another,  and 
thus  bind  the  principal  for  the  acts  of  the  lat- 
ter without  the  consent  of  bis  principal. 
Numerous  cases  illustrating  this  rule  will  be 
found  cited  in  1  Am.  <&  Eng.  Cyclop.  Iaw, 
868,  ru>te  4.  On  the  other  hand,  an  agent  may 
appoint  a  sub-agent  to  do  acts  in  the  course  of 
the  agency  which  do  not  call  for  the  exercise 
of  Jud^ent  or  discretion ,  but  which  are  purely 
executive  or  ministerial,  and  the  principal  u 
bound  by  the  acts  of  such  sub-agent.  Benwiek 
v.  Baaer^t,  56  Iowa,  627;  Lyaa  v.  Jerome,  86 
Wend.  486;  Ewell's  Evans,  Ag.  *48,  and  cases 
there  cited.  In  this  case  the  showing  of  tbo 
land  to  Derfus  was  a  mere  executive  or  minis- 
terial act,  requiring  no  exercise  of  judgment  or 
discretion,  and  it  was  therefore  entirely  com- 
petent for  Seibert  to  employ  Oreeves  to  per- 
form it  It  may  be  observed  here  that  the  de- 
fendants luicw  that  Oreeves  had  been  selected 
by  Seibert  to  show  Derfus  the  land,  and  made 
no  objection  thereto.  Indeed,  H  seemed  to  be 
a  very  proper  apDointment,  for  Qreeves  had 
been  upon  the  lanu,  and  estimated  the  timber 
thereon,  and  of  course  knew  the  locatjon  there- 
of, while  it  does  not  appear  that  Seibert  ever 
saw  tbe  land.  For  the  above  reasons  it  must 
he  held  that  Qreeves  was  the  agent  of  tbe  de- 
fendants for  the  purpose  of  showing  tbe  lands 
to  Derfus,  and  the  defendants  are  responsible 
for  tbe  manner  in  which  he  performed  the  du- 
ties of  such  agency.  Qreeves  did  not  in  per- 
son point  out  the  land  to  Derfus,  but  he  did  so 
just  as  effectTully  as  though  he  had  gone  upon 
the  land  in  person,  and  told  Derfus  that  it  was 
the  defendants'  land,  for  the  parcbase  of  which 
he  was  negotiating.  He  told  Eirwin  what 
particular  tntct  of  land  he  was  to  show  Derfus, 
and  Eirwin  showed  him  such  tract  as  he  was 
directed  to  do.  Thus  Eirwin  was  the  mere 
instrument  of  Qreeves,  and  his  act  in  thus 
pointing  out  the  land  was,  in  substance  and 
1^1  effect,  the  act  of  Oreevoi^  the  agent  of 
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tlie  defendants.  Hence  tbere  \s  no  question  in 
tfae  case  as  to  wbetber  Kirwin  was  or  was  not 
the  agent  of  the  defendants  in  what  he  did. 
Litendly  obeying  the  orders  of  Greeves.  as  he 
did,  bts  acts  were  the  acts  of  Oreeres.  An 
agent  who,  because  of  tbe  traatand  oonfldence 
reposed  in  him  by  bia  principal,  cannot  hind 
his  principal  by  tbe  acts  of  a  Bub-af;ent,  may 
still  employ  another  to  do  some  specific  act  in 
tbe  business  of  his  agency;  and,  if  such  other 
do  that  act  as  directed,  tbe  principal  is  liable, 
not  because  tbe  person  performing  the  act  is 
bis  agent,  but  because  the  act  is  tbe  act  of  his 
■gmt,  who  directed  it  to  be  done.  It  followa 
from  tbe  foregoing  views  that  tbe  defendants 
are  liable  for  tbe  act  of  their  agent  in  thus 
showing  Derfus  the  wrong  land,  although  be 
did  so  through  the  Instrumentality  of  Eir- 
win. 

IV.  But  the  Judgment  be  upheld  on  an- 
other groand.   Tfiie  jury  round  that  the  de- 


fendants made  a  statement  to  Derfus  before  the 
sale  as  to  how  much  pine  timber  there  was  on 
the  land,  that  the  plaintiffs  relied  upon  such 
statement  in  making  tbe  purchase,  and  that  the 
same  was  him.  'na  only  statement  on  that 
subject  mentioned  In  the  testimony  is  that  there 
were  at  least  2,000,000  feet  of  pine  timber  on 
the  land;  hence  it  must  be  inferred  that  this  is 
the  statement  which  the  jury  found  was  made 
by  the  defendants  to  Derfus.  Under  the  cir- 
cumstances of  tbe  case,  the  plaintiffs  are  ex- 
cusable for  not  verifying  tbe  accuracy  of  such 
statement  by  actual  inspection  of  the  land;  and 
under  tbe  above  finding,  without  xcgud  to  tiie 
question  of  agency,  tbe  plaintiffs  are  entitled 
to  recover.  And  It  is  quite  immaterial  that  the 
defendants  did  not  know  at  the  time  that  such 
statement  was  false.  Miner  v.  Medbury.  6 
Wis.  296. 

The  Judffmeni      the  Oreuit  Court  mast  be 


CONNEOTIGUT  SUPREME  COUBT  OF  ERRORS. 


STATE  07  CONNECTICUT 

Jacob  SCHWETI^R,  Affi. 

(....Gonn  ) 

1.  AproeaedlBS*flraiMt»vuuifbriMK^ 
leettaf  and  reftuliu  to  mai/ipvpi  his 
wUla*  under  Gen.  Stat,  •  uitt,  Is  a  ortminal  pros- 
ecuthm. 

fi.  A  eompUUnt  which  chai^ea  in  the 
words  of  the  Sta>tate  the  otTense  of  neglect- 
ing and  refusinsr  to  support  a  vlfe  under  Qen. 
8tat.,l8U8;  without  aUeirinff  a  DurrtaHe  to  tier,  is 
■ufflident. 

8.  P»rol  nddenoe  (tf  an  allegred  wlfto 

Is  admisBlbte  on  the  qoesUon  or  mania^. 

4>  A  eertifleate  pnrportlnif  to  be  an 
original  marrlase  eertifleate  to  adrntei- 
bie  in  ooDoectlon  wlu  the  testimooy  of  tbe  al- 
leged wife  to  prove  marriage. 

0.  Erldanoe  fi€  eohabitatlon  ia  admtelble 
■8  tending  to  prove  a  marriage. 

6.  The  flMt  of  eohabltatiOB  as  man  and 

wife  raiaes  a  presumptfon  of  legal  marriage. 

7.  A  vaaXBmkan  of  a  man  that  he  luui 
been  Married  to  a  certain  woman  Is  admlnl- 
ble  as  evidenoe  of  tiie  marriage^ 

S.  Thm  adnltary  of  a  wUbleaenfllelent 
dwlhiigffi  to  a  chaige  of  unlawtnllr  n^leotlng 
and  retnalng  to  support  hee,  under  Gen.  Stat., 

9.  Tbe  burden  of  proof  ae  to  a  dlstlnot 

defbnee  in  a  criminal  prooeouUon  Is  on  the  de- 
fendant. 

10.  Whenever  a  defonae  la  a  criminal 
proaeention  la  ao  proved  that  a  rea- 
aonable  doubt  la  oanaed  aa  to  any  part  of 
ttie  ease,  the  defendant  Is  entitled  to  the  benefit 
<tf  that  doubt  and  should  be  acquitted. 

It.  Thepreanmptionlathatfhenegleet 
or  refiiaal  of  a  huaband  to  aapport  hla 
wife  la  unlawflil*  and  the  burden  Is  on  bin, 
when  oharged  therewith,  to  prove  Its  lavrf  ulnees 
br  a  preponderance  of  evld^ioe.  In  order  to  have 
auoh  defense  consldwed  by  the  Jury  in  deter- 
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mlalDgwhetherorDOttbeproseouttonhaaiwoved 
its  oaae  beyond  a  reaswiable  doubt 


(September  9,  1860.) 

APPEAL  by  defendant  from  a  judginent  of 
the  Court  of  Common  Pleas  for  New  Haven 
County  entered  upon  a  verdict  of  gui]^  after 
trial  oi  a  prosecution  under  Glen.  Stat.,  %  8402, 
for  neglect  and  refusal  of  defendant  to  support 
his  wife,  which  had  been  appealed  from  a  Jus- 
tice of  tbe  peace.  Seteraed, 
Tbe  case  is  fully  stated  In  tbe  opiolon. 
Metart.  E.  P.  Arvine  and  O.  A.  Har- 
riaon,  for  appellant: 

The  complaint  does  not  allege  that  Schweitzer 
bad  any  wife.    In  criminal  pleading  nothing 
Bball  be  tahen  by  intendment. 
8tate  V.  Thuratin,  86  Me.  806. 
Tbe  complaint  should  have  ^eged  to  whom, 
when  and  where  he  was  married- 

2  Bishop,  Crim.  Proc.  881,  888;  Dat/ia  v 
Com.  la  Bush  (Ky.)  818;  State  v.  LaSore.  26 
Vt.  765;  Dinninger  v.  State.  52  Ind.  326;  Zook 
V.  State,  47  Ind.  463;  Jeater  v.  State.  14  Ark. 
662;  PeopUv.  HaU,  19Cal.425;  QroHer  v.  StaU. 
6  Fla.  89;  Lewetten  t.  State,  18  Tex.  588. 

It  ia  Insufficient  to  allege  the  offense  in  the 
words  of  tbe  statute,  where  tbe  statutory  de- 
scription does  not  complete  it. 
State  V.  Jaekaon,  89  Conn.  280. 
Tbe  certificate  of  marriage  should  not  have 
been  admitted  without  proof  of  the  signature 
of  the  person  by  whom  it  purported  to  be 
signed,  and  that  he  was  a  cler^man. 
State  V.  Doaria.  40  Conn.  146. 
The  admission  of  tbe  accused  that  he  was 
married,  and  proof  of  reputation  and  cohabita- 
tion, were  inadmissible. 

States.  Boancell,  6  Conn.  449;  Com.  v.  Littie- 
John,  16  Mass.  168. 

Tbe  court  erred  in  charing  the  jury  that  the 
accused  must  prove  his  duense  of  adulttny  be- 
yond a  reasonable  doubt. 
Jfiadv.  mated,  52  Conn.  B9:^^^^I^ 
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Mr.  WUllm  B.  Stoddard,  with  Mr. 
Georc*  K.  Gnnn,  Pnm.  Attn.,  for ihe  State: 

This  is  sahstaDtially  a  dvil  proceedfaig  to 
compel  the  accused  to  perform  his  duties  as 
hosmod. 

Fenn  v.  Bancroft,  49  Conn.  218. 

Therefore  Ihe  strict  rules  of  criminal  pro- 
cedure should  not  be  enforced  to  their  full  ex- 
tent as  in  indictments  for  bigamy  and  adultery. 

Hammiek  t.  Bnmton,  5  Day.  SOS;  SUtiev. 
SosiceU,  6  Conn.  448. 

The  evidence  offered  by  the  State  to  prove 
marriage  was  admissible. 

Bishop,  Mar.  and  Dlv.  136, 126;  2  Oreenl. 
Ev.  ^468;  Hayes  v.  People,  26  JH.Y.  890;  btaU 
V.  BanteU,  41  Conn.  440. 

The  charge  of  the  court  that  where  the  de- 
fendant excuses  himself  in  reusing  to  support 
his  wife,  upon  the  sTound  that  she  was  Aui^t'y 
of  the  crime  of  adulteiy,  even  if  we  admit  that 
the  charge  throws  the  burden  of  proving  the 
crime  beyond  a  reasonable  doubt  upon  the  de- 
fendant, was  correct. 

Brig  Struggle  v.  United  States,  18  U.  8.  9 
Cranch,  71  (8  L.  ed.  660);  MeConneU  v.  Dela- 
mre  Mut.  8.  Int.  Co.  18  111.  228;  I^ington 
y.  Jnt.  Go.  V.  Paner.  16  Ohio,  881;  Strader  v. 
Mullane.  17  Ohio  St.  626;  Biuelly.  Wert,  85 
Ind.  60;  Wonderly  v.  Nokeg,  8  Blackf.  689; 
BUit  V.  Lindley,  88  Iowa,  461;  Fountain  v. 
Wett,  23  Iowa,  9;  Pclnbm  v.  See.  54  Mo.  291; 
Clark  v.  I>iime,  16  Wend.  601;  Berckmant  v. 
Berckmant,  17  N.  J.  Eq.  464;  Taylor  v.  Morrit, 
SS  N.  3.  Eq.  607;  SlHnman  v.  MeWiUiame,  % \ 
Pa.  170;  Gorman  v.  Sutton,  82  Pa.  247;  Free- 
man V.  Freeman,  81  Wis.  235;  2  Greenl.  Ev. 
g  426;  Blaeser  v.  Milwaukee  Mut.  Int.  Co.  87 
Wis.  88;  Com.  v.  McKie,  1  Gray,  68. 

The  defendant  was  not  entitled  to  the  defense 
that  the  adulter;  of  his  wife  excused  his  non- 
support,  so  long  as  she  remained  bis  wife. 

Bidiop,  Mar.  and  Div.  §  S78;  Tyler,  InfaD(7 
and  Coverture,  2d  ed.  pp.  869,  870. 

The  complaint  is  sufficient.  The  offense  is 
charged  in  the  langua^  of  the  Statute. 

^te  V.  Cady,  47  Conn.  46;  l^ate  v.  IxKk- 
baum,  38  Conn.  400;  State  v.  Bieree,  27  Coon. 

819.  ,  ' 

Andrews,  Ch.  J.,  deUvered  the  opinion  of 
the  court: 

The  defendant  was  prosecuted  before  a  jus- 
tice of  the  peace  in  the  Town  of  Milford,  under 
section  8402  of  the  General  Statutes,  for  unlaw- 
fully neglecting  and  refusing  to  support  his 
wife,  and  was  convicted.  He  appealed  to  the 
criminal  ^e  of  the  Court  of  Common  Pleas  in 
New  Haven  County.  In  the  latter  court  he 
demurred  to  the  complaint,  on  the  ground  that 
it  merely  charged  the  defendant  with  necrlecting 
and  refusing  tu  support  bis  wife,  and  did  not 
allege  a  marriage  to  her.  The  demurrer  was 
overruled,  and  the  defendant  was  tried  to  the 
jury  upon  the  plea  of  not  guilty.  He  was  con- 
victed and  has  now  appealed  to  this  court. 

The  attorney  for  the  State  suggests  at  the 
opening  of  his  argument  that  this  is  in  sub- 
stance a  civil  proceeding,  although  criminal 
in  form,  analogons  to  proceedings  under  the 
BsBtardy  Act.  We  are  of  opinion  that  this  is 
a  criminal  prosecution.  The  reasons  given  in 
&ate  V.  Eeevan,  57  Conn.  286,  are  decisive. 
See  also  State  v.  Bamell,  41  Conn.  440. 
6L.a  A. 


There  are  twelve  reasons  of  appeal,  the  first 
nine  of  which  may  be  very  briefly  disposed 
of. 

The  demurrer  was  properly  overruled.  The 
offense  is  charged  in  the  words  of  the  Statute. 
Wliiting  v.  ^ate,  14  Conn.  487;  State  v.  Bieree, 
37  Conn.  819;  StaU  v.  Loekbaum,  36  Conn.  400; 
State  V.  Ctid^.  47  Conn.  46. 

The  evidence  of  Mary  Schweitzer,  the  al- 
leged wife,  that  she  was  married  to  the  defend- 
ant, was  admissible.  Marriage  is  a  fact  that 
may  be  proved  by  parol.  Wharton,  Ev.  S  84; 
Hayee  v.  People,  &  N.  Y.  800;  Fenton  v.  Seed, 
4  Johns.  52. 

Even  in  cases  where  an  actual  marriage  is 
required  to  be  proved  in  contradistinction  to  an 
implied  one,  as  in  criminal  conven<ation.  or 
bigamy,  or  incest,  the  marriage  may  be  proved 
by'  the  testimony  of  any  competent  witness  who 
was  present  at  its  celebration.  Morris  v.  Miller, 
4  Burr.  2057;  Eex  v.  BassaR,  S  Car.  &  P.  434, 
jwte;  State  v.  Roswetl,  6  Conn.  446. 

The  ceriificate  was  admissible.  Itwasoffered 
as  and  purported  to  be  the  original  marriage 
certificate.  It  was  clearly  admissible  in  con- 
ncction  with  the  testimony  of  Mrs.  Schweitzer. 
Northrop  v.  Knmeies,  62  Conn.  622;  Swift. 
Bv.  5. 

The  evidence  of  cohabitation  was  admissi- 
ble. The  fact  of  cohabitation  as  man  and 
wife  raises  a  presumption  of  a  l^al  marriage. 
Wharton,  Ev.      84.  1397. 

Cohabitation  does  not  make  a  marriage,  bat 
it  is  evidence  from  which  a  jury  have  a  right 
to  find  an  actual  marriage.  Camfb^v.Camp- 
beU,  L.  R.  1  H.  L.  Sc.  198. 

In  this  case  Lord  Cransworth  said:  "By  the 
law  of  England,  and  I  presume  of  all  other 
Christian  countries,  where  a  man  and  a  woman 
have  long  lived  together  as  man  and  wife,  and 
have  been  so  treated  bj  their  friends  and  ndch- 
bors,  there  is  a  prima  facie  presumption  that 
they  really  are  and  have  been  what  Uiey  profess 
to  be." 

We  see  no  reason  why  the  confession  of  the 
defendant  that  he  bad  been  married  to  Mary 
was  not  admissible  against  him.  It  was  a  fact 
peculiarly  within  his  knowledge. 

The  sixth,  seventh,  eighth  and  ninth  reasons 
of  appeal  are  but  repetitions  of  the  same  thought. 
The  court  could  not  properly  instruct  the  jury 
that  there  was  no  sufficient  evidence  of  a  mar- 
riage when  there  was  before  them  evidence 
tending  to  prove  a  marriage,  and  from  which 
they  had  the  right  to  find  a  marriage  in  fact. 
The  claim  presented  by  the  twelfth  reason  of 
appeal  was  not  made  on  the  trial. 

The  defendant,  for  the  purpose  of  showiDg 
that  he  was  not  liable  to  the  prosecution,  o^ 
fered  evidence  tending  to  show,  and  claimed 
that  he  had  proved, that  his  wife  had  committed 
adultery  previou!^  to  ihf  time  he  turned  her  out 
of  doors  and  refused  to  support  her.  Upon 
this  evidence  he  requested  the  court  to  charge 
the  jury  "that  if  tbey  believed  Mrs.  Schweitzer 
to  have  been  guilty  of  adultery  prior  (o  the 
separation,  their  verdict  should  be  for  the  ac- 
cused." The  court  charged  that  "he"  (the  de- 
fendant) "must  support  iTer  unless  there  Is  some 
legal  reason,  and  a  lawful  reason  assigned  by 
the  defense  is  adultery.  The  defense  claim 
that  this  woman  had  been  guilty  of  adulterv, 
and  they  have  introduced  evidence  to  sustain 
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tbkt  claim,  and  I  would  say  to  you  that  tbe 
harden  of  proof  is  as  absolute  and  as  landing 
Qpon  tbem  as  upon  tlie  State.  Their  evidence 
in  tiiat  case  most  not  be  eoouEb  simply  to  raise 
tbe  suspicion  of  aduUery.  Tbev  must  have 
more  than  simply  thrown  a  shadow  of  doubt 
over  the  virtue  and  chastity  of  the  woman ;  they 
miut  go  further  on  their  part  of  the  case  and 
show  you  beyond  a  reasonable  doubt  that  the 
woman  has  been  guilty  of  adultery.  If  they 
have  satisfied  you  that  tbe  woman  has  been 
guilty  of  adultery,  then  that  is  asufScientlegal 
excuse  and  your  verdict  should  be  not  guilty." 
Tbe  tenth  and  eleventh  reasons  of  appeal  are 
predicated  upon  the  request  and  the  charge. 

We  think  tbe  court  was  correct  in  charging 
that  adultery,  if  proved,  was  a  sufficient  de- 
fense. A  huaband  may  lawfully  refuse  to  sup- 
poTtan  adulterous  wife.  1  Selwyn,  Nisi  Prius, 
Wheat  &  Whan.  ed.  305-307;  Oill  v.  Bead,  5 
R.  I.  ma-  Hunter  v.  Boucher,  8  Pick.  288; 
Schooler,  Dom.  ReL  91;  1  Bianop,  Mar.  and 
Div.  §  573. 

In  criminal  cases  the  general  rule  is  that  be- 
fore a  conviction  can  be  bad  the  jurv  must  be 
SBiiafled  upon  all  the  evidence  beyond  a  reason- 
able doubt  of  the  affirmation  of  tbe  issue  pre- 
sented by  the  State;  to  wit,  that  the  accused  is 
polity  in  manner  and  form  as  charged  in  the 
iDformation.  In  criminal  jurisprudence  the 
law  itself  holds  an  uneven  mlance;  it  imposes 
upon  the  State  the  burden  of  proving  the  case 
set  forth  in  the  information,  in  all  its  parts,  be- 
yond a  reasonable  doubt,  and  commands  juries 
that  if  the  case  is  not  so  proved  to  acquit  tbe 
accused.  In  a  criminal  trial  upcm  the  plea  of 
Dot  raiity,  the  main  issue  is — and  there  is 
strictly  but  one — "Is  the  prisoner  guilty  or  not 
gailty  of  the  crime  cbargra  against  him?"  Up- 
OD  that  issue  the  burden  of  proof  is  on  the 
State  from  the  beginning  to  the  end  of  the  trial; 
it  never  ^ifts;  and  the  Juiy  ia  tbdr  ultimate 
analysis  of  tbe  entire  evidence  in  the  case  must 
find,  in  order  to  convict,  that  all  the  conditions 
of  guilt  against  the  prisoner  have  been  proved 
beyond  a  reasonable  doubt.  If  the  case  is  not 
so  proved  in  every  material  part,  then  it  is  the 
doty  of  the  jury  to  acquit.  If  the  defendant 
Klies  upon  acune  distinct  substantive  groimd  of 
defenaenot  necessarily  connected  with  tbe  trans- 
action on  which  the  information  is  founded,  as 
insanity,  or  self  defense,  or  an  alibi,  or,  as  in 
tbe  case  at  bar,  the  adultery  of  the  wife,  he 
must  prove  it  as  an  independent  fact.  As  to 
sDcli  fact  be  presents  a  subordinate  issue  upon 
which  be  goes  forward  with  his  evidence  and 
tbe  State  rebula.  And  as  the  purpose  of  such 
a  defense  is  to  subvert  or  to  render  doubtful 
ume  material  part  of  the  case  necessary  to  be 
proved  in  order  to  convict  him,  it  is  Incumbent 
up(m  the  cfefendant  to  establish  tbe  fact,  or 
facte,  which  constitute  his  defense,  by  such  a 
weight  of  evidence  as  will  be  suffldent  to  ac- 
complish that  purpose. 

The  cases  differ  as  to  what  that  weight  of 
evidence  is.  Some  of  them  hold  that  the  de- 
feiwe  must  be  proved  beyond  a  reasonable 
donbt;  others  that  tbe  jury  should  he  governed 
by  the  preponderance  of  the  evidence,  and  still 
others  seem  to  bold  that  the  prosecution  must 
substantially  di-sprove  tbe  defense.  Some  of 
tbe  difference  is  apparent  rather  than  real  and 
arises  from  using  the  term  "burden  of  proof," 
tUJLA. 


and  tbe  terra  "reasonable  donbt,"withontclear- 
ly  discrtrainating  whether  the  term  ia  applied 

to  the  defense  or  to  some  part  of  tbe  prosecu- 
tion. 

All  authorities  agree  that  tbe  burden  is  upon 
the  State  to  make  out  its  accusation  in  a  crim- 
inal case  beyond  all  reasonable  doubt.  It  seems 
to  be  agreed  with  substantially  the  same  una- 
nimity that  when  a  defendant  desires  to  set  up 
a  distinct  defense,  such  as  is  above  mentioned, 
he  must  brin?  it  to  the  attention  of  the  court; 
in  other  words,  he  must  prove  it.  A  fact  con- 
troverted before  any  tribunal  can  hardly  be 
said  to  be  proved  at  all  unless  there  is  more  evi- 
dence in  its  support  than  there  is  against  it.  If 
tbe  evidence  for  and  a^rainst  it  is  of  precisely 
equal  weight  the  fact  is  not  proved.  If  the  evi- 
dence in  support  is  of  greater  weight  than  the 
opposing  evidence,  then  the  fact  is  proved.  If 
the  excess  in  weight  is  slight,  then  the  fact  is 

g roved  only  by  a  preponderance  of  the  evidence, 
iut  if  tbe  excess  of  weight  is  so  great  as  to  ex- 
clude all  reasonable  doubt  &a  to  tiie  existence  of 
tbe  fact,  then  tbe  fact  is  proved  beyond  reason- 
able doubt.  Between  tbe  line  where  a  fact  is 
proved  by  only  a  preponderance  of  the  evidence 
and  the  nne  where  it  is  proved  beyond  all  rea- 
sonable doubt,  there  may  be  quite  a  wide  field. 

The  defendant  must  prove  his  defense, — that 
is,  he  must  produce  more  evidence  in  support 
of  it  than  there  is  against  it.  When  he  has 
done  this  bv  a  preponderance  of  the  evidence 
the  defense  [)ecomea  a  fact  in  the  case  of  which 
the  jury  must  take  notice  in  making  up  their 
verdict  and  dispose  of  it  according  to  the  rule 
before  stated,  that  the  burden  is  upon  the  State 
to  prove  every  part  of  the  case  against  the  pris- 
oner beyond  a  reasonable  doubt.  It  miebt  bap- 
pen  in  some  cases  that  tbe  defense  would  itself 
have  to  be  proved  to  a  moral  certainty  before 
it  would  create  a  reasonable  doubt  as  to  any  of 
the  conditions  of  guilt.  In  other  cases  it  might 
BO  happen  that  wnen  the  defense  was  proved 
by  DO  more  than  a  preponderance  of  ine  evi- 
dence it  would  cause  such  a  doubt  as  to  some 
material  fact  in  the  prosecution.  But  whether 
a  greater  or  a  less  weight  of  evidence  be  re- 
quired, whenever  the  defense  is  so  proved  that 
a  reasonable  doubt  is  caused  as  to  any  part  of 
tbe  case,  the  defendant  isentitled  to  the  benefit 
of  that  doubt  and  should  be  acquitted. 

This  we  think  is  the  true  rule  upon  principle, 
and  it  is  in  accordance  with  the  later  and  better 
considered  cases.  State  v.  Hf/yi,  46 Conn.  830; 
State  V.  Johnson,  40  Conn.  136;  State  y.  Laio- 
rence,  57  Me.  574;  State  v.  Jones,  50  N.  H.  368; 
Brotherton  v.  People,  75  N.  Y.  169;  (/Conneli 
V.  People,  87  N.  Y.  877;  Walker  v.  P^le,  88 
N,  T.  81;  Com.  v.  Eddy,  7  Gray,  588;  Com.  7. 
rort,  9Met.  93;  People  v.  Qarhuti,  17  Mich.  9; 
fl&ite  V.  Marler,  8  Ala.  43;  State  v.  Nixon,  3*3 
Kan.  305;  Boppa  v.  PeopU,  81  III.  3»5;  Darty 
V.  People,  116  111.  566;  Ortif>ein  r.  Com.  76  Pa. 
414. 

In  the  case  of  Brotherton  v.  People,  75  N.  Y 
159.  cited  above,  the  court,  speaking  by  Jud!;e 
Church,  used  the  following  languagfc:  "Crimes 
con  only  be  committed  by  human  beings  who 
are  in  a  condition  to  be  responsible  for  their 
acts,  and  upon  the  general  proposition  the  pros- 
ecutor holds  tbe  amrmative  and  the  burden  of 
proof  is  upon  him.  Sanity  being  the  normal 
and  usual  condition  of  mankind  the  law  pre- 
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Bumes  that  every  iodiTidual  is  in  that  state. 
Hence  a  prosecutor  may  rest  upon  that  pre- 
sumptioa  without  other  proof.  The  fact  is 
deemed  to  be  proved  prima  fade.  Whoever 
denies  this  or  iDterpOGes  a  defense  based  upon 
its  untruth,  must  prove  it;  the  hniden,  not  of 
the  general  issue  of  crime  by  a  competeot  per- 
son, but  the  burden  of  overthrowing  the  pre- 
sumption of  sanity  and  of  showiofr  insanity,  is 
upon  the  person  who  alleges  it;  and  if  evidence 
is  given  tending  to  establish  insanity,  then  the 
general  question  is  presented  to  the  court  and 
jury  whetitierthecrime.  if  committed,  was  com- 
mitted bya  person  responsible  for  hie  acts;  and 
upon  this  question  the  presumption  of  sanity 
and  the  evidence  are  all  to  be  considered,  ana 
the  prosecutor  holds  the  affirmative,  and  if  a 
reasonable  doubt  exists  as  to  whether  the  pris- 
oner is  sane  or  not,  he  ie  entitled  to  the  benefit 
of  the  doubt  and  to  an  acquittal." 

In  PeoptsY.  Sehryter,  42  N.  T.  1,  the  prison- 
er was  indicted  for  manslaughter.  On  the  trial 
be  claimed  that  he  acted  in  self  defense  and 
that  the  killing  was  justifiable.  It  was  held 
that  be  must  produce  the  same  degree  of  proof 
that  would  be  required  if  the  blow  inflicted  had 
not  produced  death  and  he  had  been  sued  for 
an  assault  and  battery  and  bad  set  up  a  JnsUfii- 
cation.  He  must  make  it  appear  to  the  jury 
that  he  was  justified.  It  is  not  sufficient  for 
him  to  ridse  a  reasonable  doubt,  neither  is  it 
necessary  for  him  to  establish  his  justification 
l>eyond  a  reasonable  doubt.  He  must  make 
bis  defense  appear  to  the  jury,  availing  himself 
of  all  the  evidence  in  the  case  on  either  side. 

In  Com.  V.  ChoaU,  105  Mass.  451,  the  de- 
fendant was  indicted  for  burning  a  barn.  The 
d^ecse  was  an  alibi.  On  the  tnal  the  defend- 
ant offered  evidence  tending  to  show  where  he 
was  before,  at  and  after  the  time  of  the  fire, 
and  that  be  was  so  situated  that  be  could  not 
have  committed  the  crime.   The  judge  In- 


structed the  jury  "that  when  the  defendant 
sought  to  establish  the  fact  that  be  was  at  a 
particular  place  at  any  ^ven  time,  and  wished 
them  to  take  it  as  an  affirmative  fact  proved, 
the  burden  of  proof  wad  upon  him,  and  if  he 
failed  In  maintaining  that  burden  the  jury 
could  not  consider  it  as  a  fact  proved  in  the  case; 
that  the  burden  was,  however,  upon  the  govern- 
ment to  show  that  the  defendant  was  present  at 
the  time  of  the  commission  of  the  crime,  and 
as  bearing  upon  that  question  the  jury  were  to 
consider  all  the  evidence  offered  bv  the  defend- 
ant tending  to  prove  an  alibi;  and  if  upon  all 
the  evidence  the  jury  entertained  a  reasonable 
doubt  as  to  the  presence  of  the  defendant  at  the 
fire  they  were  to  acquit."  The  charge  was  held 
to  be  correct.  8eea}ao8tate  v.  MrOracicen,  66 
Iowa,  569;  State  v.  Hamilton,  57  Iowa,  596. 

In  the  present  case  the  defendant  was  charged 
with  having  unlawfully  neglected  and  refused 
to  support  his  wife.  There  was  evidence  tend- 
ing to  prove  the  marriage,  and  the  refusal  to 
support  was  not  denied.  The  burden  of  proof 
to  show  the  unlawfulness  of  the  neglect  was 
upon  the  State  as  fully  as  to  show  tbe  neglect 
itself.  Ordinarily  the  conduct  of  married 
women  is  such  ttutwhen  any  husband  neglects 
or  refuses  to  support  h^  wife  tbe  law  itsel  t  pre- 
sumes such  neglect  to  be  unlawful.  Having 
shown  the  marriage  and  the  neglect,  the  attor- 
ney for  tbe  State  could  safely  rest  upon  that 
presumption.  The  unlawfulness  was  deemed 
to  be  proved  prima  facie.  And  when  tbe  de- 
fendant interposed  a  defense  based  upon  such 
misconduct  of  his  wife  as  made  it  lawful  for 
him  to  refuse  to  support  her,  it  was  incumbent 
upon  bim  to  prove  such  misconduct  as  be  set 
up,  that  is,  her  adultery,  and  toiffore  It,  as  be- 
fore stated,  by  a  preponderance  of  evidence. 

There  was  error  In  tbe  charge  of  tbe  court 
upon  this  point,  and  a  new  trial  mutt  be  granted. 

In  this  opinion  tbe  other  Judges  cancarred. 
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1.  AltluHi^ 'ezeloaive  Jnrisdictioii  im 
gtven  to  the  court  of  special  sesaioiui 

tqr  Code  Crim.  Proo.,  I  GO.  subd.  82,  as  amended  by 
obap.  879,  Idws  1881.  over  proeooutlons  for  viola- 
tions of  the  Kzdse  Law,  la  which  oomplalnts  are 


Nom—Soelal  etubs;  evasion  0/ Hguor  low  by. 
A  club  properly  orgBDlied  In  good  faith  under 
Act  No.  Si  of  tbe  Public  Acts  of  1888  cannot  pur- 
ohase  liquors  by  the  quantity  and  distribute  them 
among  Its  members,  recelvlns  pay  by  the  glass, 
without  bef  Off  liable,  under  tiie  Laws  of  Uictaliian, 
to  par  a  letaU  tax  for  Belling  such  Uquot8,fand  ex- 
hibit the  tax  receipt.  People  v.  Soule  (Hloh.)  8 
L.  B.  A.  4M. 

Where  the  steward  of  a  social  club  fumlBbed 
llqum  to  tbe  memtjers  at  a  flxed  price  sufllcieiit  to 
cover  tbe  oost,  but  not  fw  the  purpose  trf  profit.  It 
was  held  aaale.  and  In  violation  of  tbe  Loosl  Uptkm 
Act  Statev.Lookrear.KN.  aaaa. 

6  L.R.A. 


madetoa  oommttuns  magistrate, >'et,  If  dnriiiir 
tbe  preUminaiT  exsndnatlon  for  tbe  purpose  <tf 

determining  whether  a  wanant  shaU  Issue,  tbe 
case  is  withdrawn  from  the  magistrate  with  bis 
oonsont.  It  may  be  subsequently  presented  to  tbe 
grand  Jury  and  tried  in  the  court  of  sessions. 

8.  Wher«  &  niimber  of  persons  pnrchati 
and  store  liquor  and  appoint  an  agent  to 
manage  It,  and  he,  without  a  license,  upon  the 
application  of  one  of  the  number,  separatee  a 
small  qiiantlty  of  the  liquor  from  the  geueral 
mass,  fixes  its  value,  delivers  it  to  the  sppUosnt, 


Where  an  incorporated  association  purchases  beer 
outside  of  the  State  of  Kansas,  and  brings  it  into 
the  State,  and  then  sells  chips  to  its  members,  each 
chip  representing  a  drink  or  glass  of  beer,  the  mem- 
ber of  the  association  whosells  these  chips,  and  the 
member  of  the  assooiatlon  who  delivers  t  be  beer  on 
the  return  of  tbe  chips,  and  the  president  of  tbe  as- 
sociation, who  is  present  at  tbe  time,  and  knows  of 
these  tblngs,  may  be  prosecuted,  ooovloted  and 
punished  for  selling  tntoxiontlag  Uquor  In  violation 
of  law.  State  v.  Hoiaoek  (Kan.)  8  L.  R.  A.  887. 

TbeolBoeraof  s  social  tduh,  wboae  steward  fur- 
nishes tbe  members  with  food,  and  with  benrt^ 
tlteglsB,  Btaflxed  price,  to  btKOonsumad  at  the 
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andreeefTM  Ha  rahu  or  prfoe  in  mooey.  all  tbe 
penotiB  beliiK  dealt  with  on  aoaah  baatoand  re- 

oelvlng  DO  other  oonslderatlon  Uian  1b  aooorded 
to  readjr-moner  ougtomers  at  a  public  bar,  th« 
tvanaaotioD  Is  a  nle  and  Bubjecta  tbe  ageat  to  proB- 
eoutdon  for  violation  of  the  Kxolse  liw,  and  the 
fact  that  be  olalmB  to  he  acthv  u  steward  for  a 
Bodal  ohib  wbloh  owns  the  Uquor  la  Immaterial. 

{October  8,  188B.) 

CBOSS  AFFEALB  from  a  Judgment  of  the 
General  Term  of  tbe  Supreme  Court,  Fif  tb 
DepartmeDt.tbe  People  appMUog  from  so  much 
of  tbe  judgment  as  reversea  tbe  Jud^ent  of 
the  Cayoga  Court  of  SesstoDs  conTictiug  de- 
fendant for  Tiolating  tbe  Excise  Law,  and  de- 
fendant appealing  from  so  much  of  the  jadg- 
tnent  as  grants  a  new  trial.  Sevened. 

The  facts  suflBciently  appear  in  the  opinion  of 
the  court  and  in  that  <»  the  general  tenn,wbiGb 
is  as  follows: 

Haight,  J.: 

Information  was  first  filed  before  a  justice  of 
the  peace,  wbo  entered  upon  an  examination  of 
the  persons  designated  In  the  information. 
Pmding  sucb  examination,  and  before  a  war- 
rant was  issued,  tbe  attorneys  for  tbe  complain- 
ant notified  the  justice  that  tbey  bad  concluded 
to  proceed  no  furthnr  before  him,  but  had  de- 
cided to  take  tbe  matter  before  the  grand  jury 
of  the  counter.  The  justice  thereupon  did  noth- 
ing further  in  the  case,  but  thereupon  sent  tbe 
papera  to  the  district  attorney.  Subsequently 
the  defendant  was  Indicted  by  the  grand  jury 
of  the  county,  and,  upon  the  trial  of  the  Indict- 
ment, and  after  the  evidence  was  closed,  the 
defendant  asked  the  court  to  instruct  tbe  jury 
to  acquit  the  defendant,  or  that  bis  discbarge  he 
ordered  on  tbe  ground  that  it  appears  from  tbe 
evidence  that  neither  the  grand  jury  that  found 
the  indictment  nor  the  ttial  court  had  or  has 
any  jnrisdictlon  of  the  subject  matter,  the  com- 
plaint having  been  previously  made  to  tbe  court 
of  special  sessions  of  the  coun^  for  tbe  same 
offense  charged  in  tbe  indictment.  The  court 
denied  tbe  requests,  and  exception  was  taken 
by  the  defendant. 

Tbe  provision  upon  which  this  motion  is 
based  is  as  follows:  "Subject  to  tbe  powerof 
removal  provided  for  in  this  chapter,  courts  of 
special  sessions,  except  in  the  City  and  County 
of  New  York  and  the  City  of  Albany,  have,  in 
the  first  instance,  exclusive  jurisdiction  to 
hear  and  determine  charges  of  misdemeaDors 
committed  within  their  respective  counties,  as 
follows:  .  .  •  When  a  complaint  is  made  to 
or  a  warrant  is  issued  by  a  committing  magis- 
trate for  a  violation  of  the  law  relating  to  excise 
and  the  regulation  of  taverns,  inns  and  hotels; 


or  for  unlawfully  selling  or  giving  to  any  In- 
dian spirituous  liquors  or  intozicatmg  drinks." 
Code  Crim.  Proc.  §  66,  subd.  82,  as  amended 
by  chap.  879  of  1884. 

The  provision  is  so  clear  and  explicit  as  to  re- 
quire no  interpretation.  When  a  complaint  is 
made  to  a  committing  magistrate  for  a  viola- 
tion of  tbe  law  relating  to  excise,  tbe  magis- 
trate, subject  to  the  power  of  removallprovlded 
for,  obtains  exdusive  Jurisdiction  to  hear  and 
determine  the  charge. 

In  this  case  complaint  in  writing  was  filed 
with  tbe  magistrate,  and  under  tbe  provisions 
of  this  section  he  doubtless  acquired  exclusive 
jurisdiction  of  tbe  case;  but  it.appearsthat  dur- 
ing tbe  preliminary  examination  of  the  wit- 
nesses for  tbe  purpose  of  determining  whether  a 
warrant  should  issue,  tbe  attorney  for  the  com- 
plainant decided  to  take  tbe  matter  before  tbe 
grand  jnry,  and  so  notified  the  justice.  There 
was  no  oraerof  discontinuance  entered,  but  the 
jiistice  appears  to  have  acquiesced  in  the  prop- 
osition to  lay  tbe  matter  before  the  grand 
jury,  for  be  thereupon  sent  the  papers  to  the 
district  attorney  of  the  county.  We  are  conse- 
quently of  the  optttion  that  what  took  place 
amounted  to  the  withdrawal  and  discontinu- 
ance of  the  case  before  the  magistrate,  and  that 
be  acguiescedl  and  consented  to  such  with- 
drawal and  discontinuance,  thus  surrendering 
bis  jurisdiction  of  the  case,  and  that  the  grand 

fury  and  'court  of  sessions  were  subsequenUy 
Dvestedwitb  jurisdiction. 

Tbe  defense  was  that  the  defendant  was  a 
steward  of  a  social  dnb;  that  tiie  liquor  sold  by 
him  was  to  members  of  the  dub.  Tbe  court, 
in  its  charge  to  the  jury,  stated  that  itappeared 
from  tbe  evidence  tbat  friends  of  members 
of  tbe  association  sometimes  visited  tbe  club- 
bouse,  and  tbat  such  friends  had  been  delivered 
liquor,  upon  the  order  of  the  members,  which 
was  paid  for  hy  the  members ;  and  then  charged , 
in  substance,  that  a  delivery  of  liquors  upon 
the  order  of  a  member  to  a  party  not  a  mem- 
ber, and  tbe  payment  by  the  member  to  the 
steward,  constitutes  a  sale  of  intoxicating  liq- 
uors within  tbe  provisions  of  tbe  Statute  for- 
bidding such  sale  without  a  license.  Excep- 
tion was  taken  by  the  defendant  to  this  charge 
It  was  the  only  question  submitted  to  tbe  jury, 
and  tbe  convfctfon  most  be  deemed  to  nave 
been  made  upon  this  theory. 

Social  clubs,  for  legitimate  purposes,  are  au- 
thorized by  tbe  Statute,  and  when  approved  by 
a  iuBtice  of  the  supreme  court  of  the  district  in 
wnich  the  club  is  located,  a  certificate  may  be 
filed  and  the  club  Incorporated.  Under  such 
organizations  the  property  of  tbe  club  becomes 
tbe  |oint  property  of  Its  members,  and  the  fur- 
nishmg  of  liquors  or  wines  to  the  members  by 


club,  are  act  guilty  within  tbe  Excise  Law.  3efm 
V.  State,  56  Md.  m,  30  Am.  Rep.  419. 

The  rule  that  the  poUoe  will  be  prevented  from 
Invading  the  preclncta  of  a  social  club  or  Interfering 
wfUi  its  property  does  not  apply  to  a  ball  given  by 
ft,  tioketB  to  which  are  sold  to  all  persons,  and  at 
which  wlne«and  llquorB  are  sold  to  all  persona  ^11- 
inff  to  pay  therefor.  Cercle  Franoals  de  L'Har- 
tuonle  V.  French,  U  Hun,  123. 

A  club  property  organized  In  good  faith,  under 
Michigan  Pub.  Acts  1688.  No.  £2,  cannot  purchase 
IlqnorB  by  tbe  quantity  and  dfstrlbuto  them  among 
Its  mean  ben.  reoelrlng  pay  therefor  as  they  are 

6L.  KA.  9 


distributed  by  the  glan,  the  proceeds  to  go  into  the 
treasury  of  the  club,  to  be  used  in  p'lrohaslng  other 
liquors  or  in  paying  expenses, without  being  liable, 
under  the  laws  of  UioUgan*  to  pay  a  retail  tax  for 
selling  such  liquors,  and  exhibit  the  tax  receipt. 
People  V.  Soule  (Mich.)  2  L.  R.  A.  494. 

Where  liquor  la  sold  on  the  club  premises  by  the 
steward  of  the  club  to  peiBons  not  members  of  the 
otutK  without  a  proper  Ucense,  contrary  to  the  or- 
ders of  the  trusteei  or  managing  committee,  and 
without  their  knowledge  or  assent,  the  trustees  are 
not  responsible  for  the  unlawful  sale  by  the  stew- 
ard. Newman  v.  Jones,  L.  B.  17  Q.  &  Dlv.  18B- 
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the  iteward  is  not  a  violation  of  the  Statute, 
sod  we  do  not  understand  that  tbeeDtertaioiDg 
of  a  guest  or  friend  by  a  member  witb  wines  or 
liquor  at  the  club-house  would  be  any  more  a 
violation  of  the  Statute  than  it  would,  if  such 
eDtertainment  was  given  at  his  private  reai- 
dence.  Com.  v.  Ewig,  146  Maas.  110,  6  New 
Eng.  'Sep.  177. 

We  are,  consequently,  of  the  opinion  that  the 
enlarge  was  erroneous  and  that  the  exception 
ther^  was  well  takeo. 

It  is  contended,  on  the  part  of  the  district  at- 
torney, that  the  club  was  a  fraudulent  concern 
organized  for  the  purpose  of  evading  the  Ex- 
cise Law.  The  evidence  tends  to  snow  that 
the  defendant  bad  previously  been  a  saloon 
keeper  occupying  the  same  premises;  that  he 
was  refused  a  license,  and  thereupon  this  club 
was  organized,  and  a  portion  of  the  premises  in 
which  the  bar  was  located  was  leased  to  the 
club;  that  the  defendant  became  the  treasurer 
and  steward  of  the  club;  that  be  has  made  all 
the  purchases  of  liquors  in  the  name  of  the 
club  and  sold  them  to  members,  to  be  drank 
upon  the  premieea,  receiving  the  pay  therefor, 
as  such  steward.  Members  on  joining  the  club 
were  required  to  pay  |50  cents,  which  was  re- 
turned to  Ifaem  upon  their  withdrawal.  The 
club  was  not  incorporated.  A  constitution  and 
b^-laws  were  prepared  and  introduced  in  evi- 
dence for  the  purpose  of  showing  Ute  organi- 
zation of  the  club.  Whilst,  as  we  have  stated, 
the  Statute  authorizes  the  formation  of  clubs 
for  legitimate  purposes,  it  does  not  authorize 
the  formation  of  a  club  for  the  purposes  of 
evading  the  laws  of  the  State;  and  if,  as  is 
claimed,  this  club  was  organized  for  such  a  pur- 
pose. If  it  is  merely  a  scheme  and  a  device  to 
continue  the  sale  of  strong  and  spirituous  liq- 
uors without  a  license,  thereby  evading  the  laws 
relating  to  excise,  it  operates  as  no  defense  or 
shield  to  those  engaged  in  the  traffic,  and  it  is 
the  duty  of  the  court  and  jurors  to  disregard 
the  Bcfarme  or  device  and  faithfully  execute 
the  law  according  to  its  true  spirit  and  intent. 

The  difficulty  with  this  case  is,  that  the  trial 
court  did  not  submit  to  the  jury  the  ques- 
tton  as  to  whether  this  organization  was  a 
B<dieme  or  a  device  to  evade  the  Excise  Law. 
On  the  contrary,  the  court  in  its  char^  ap- 
pears to  have  assumed  that  it  was  a  valid  and 
legitimate  organization,  and  that  the  intoxicat- 
ing liquors  sold  \rj  the  defendaDt  were  the  prop- 
erty of  the  club.  The  question  as  to  whether 
the  organization  was  effected  for  an  illegal 
purpose  was  one  which  should  have  been  sub- 
mitted to  and  determined  by  the  jury. 

For  these  reasons  the  judgment  and  convic- 
tion should  be  reversed  and  a  new  trial  ordered, 
and  for  that  purpose  the  proceedings  are  re- 
mitted to  the  Cnnrt  of  Sessums  of  Cayuga 
County, 

Babker,  p.  J.,  BsASLBTand  Dwiokt.  JJ., 
concurred. 

Mr.  A.  P.  Rich,  Ditt-Atty,,  for  the  People: 
It  is  no  defense  to  an  indictment  for  retailing 
liquors  that  they  were  owned  by  other  persons. 

Laws  1857,  chap.  6S8,  S  13.  See  also  Mar- 
tin V.  State,  59  Ala.  84;  United  States  v.  Wtttifr, 
2  Ix)w.  466;  Slate  v.  Mercer,  82  Iowa.  405; 
mekart  v.  People,  79  HI.  8S;  Marmont  v.  8UUe, 
48  Ind.  21;  Cam.  t.  Bmith,  lOS  Haas.  144. 
eL.KA. 


These  Ifquora  were  not  the  property  of  a  le> 

fally  organized  club,  and  the  delivery  of  liqacm 
y  Andrews  to  third  persons,  and  which  were 
paid  for,  constituted  a  sale,  and  it  makes  no 
difference  who  paid  for  them. 

Code  Crim.  Froc.,  §  06,  subd.  83,  must  be 
construed  to  apply  to  cases  where  the  filing  of 
the  information  ia  followed  np     the  anaign- 
ment  and  trial. 
See  People  v.  Wevtbrook,  18  Hun.  646. 
Mr.  H.  GTeenfleld*  for  Andrews: 
The  complaiot  having  been  mitde  to  the  com- 
mitting magistrate,  the  oyer  and  terminer  bad 
no  jurisdicuon  to  indict,  or  the  sessions  to  try 
the  defendant;  and  upon  tbe  leveraal  of  the 
judgment  herein,  the  defendant  should  have 
been  discharged. 

Code  Crim.  Proc.  ^  56,  subd.  82;  People  v. 
Starke,  17  N.  Y.  S.  R.  284;  People  v.  Palmer, 
43  Hun.  897,  6  N.  Y.  8.  R.  341. 

Tbe  magistrate's  duty,  after  complaint  is 
made,  is  to  issue  a  warrant,  if  he  is  satisfied  that 
the  crime  coraplaiDed  of  has  been  committed. 
Code  Crim.  Proc.  ^  ISO. 
He  has  no  power  to  allow  the  oommittee,  or 
the  complainant,  to  withdraw  or  dfaoontinue 
tbe  proceedings.    That  can  only  be  done  in 
certain  specified  cases. 
Code  Crim.  Proc.  §  668. 
The  undisputed  evidence  showed  no  sale  of 
intoxicants  by  def^dant,  and  for  that  reason 
tbe  judgment  of  reversal  was  proper  and  the 
defendant  should  have  been  discharged. 

Com.  V.  Ewig,  5  New  Eng.  Rep,  177,  146 
Mass.  119;  8eim  v.  State,  55  Md.  666. 

Danforth,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  accused  of  violating  the 
Excise  Law  (Lawa  1857,  chap.  688).  The 
charge  is  that  on  the  10th  of  July.  1887,  at 
Moravia,  in  the  County  of  Cayuga,  he  sold  by 
retail  to  various  persona  strong  and  spirituous 
liquors  in  quantities  less  than  five  gallons,  with- 
out having  a  license  therefor.  He  was  con- 
victed. The  General  Term  of  tbe  Supreme 
Court  has  reversed  tbe  conviction  and  ordered 
a  new  trial.  The  plaintiff  appeals  from  the 
order  of  reversal,  and  the  defendant  appeals 
from  tbe  order  directing  a  new  trial. 

Two  questions  arc  presented:  (1)  as  to  the 
jurisdiction  of  the  court;  (2)  whether,  within 
the  meaning  of  the  Statute  (tnipra),  there  was 
anv  sale  of  liquor  by  tbe  defendant. 

Tbe  first  question  was  properly  disposed  of 
by  the  general  term.   60  Hun,  591. 

As  to  the  second  we  are  unable  to  agree  with 
that  court. 

Upon  the  trial  one  S. ,  describing  Andrews' 
place,  says:  "Before  tbe  Ist  of  May,  1887, 
Andrews  occupied  the  premises  as  a  saloon. 
The  front  room  ia  used  for  a  fruit,  confectiou- 
er^  and  tobacco  store.  Back  of  that  and  par 
titioned  off  is  a  room  with  a  bar,  table  and 
chairs."  He  also  says:  "  I  got  whisky  and  ale 
of  Andrews  in  the  liack  room  and  paid  him  for 
it.  Some  I  drank  there  and  some  I  took  home 
and  drank.  Paid  him  iO  cents  for  that  I  drank 
there  and  a  shilling  for  that  I  took  home." 

C,  a  minor  attending  school,  was  often  at 
this  place  and  drank  both  ale  and  whisky  and 
jiaid  for  It   Bought  it  for  othm  and  poul  for 
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J.,  had  ale  and  whisky  there,  and  on  one  oc- 
cftrioD  bought  half  a  pint  of  wfais^  for  which 
be  paid  26  ceDts  and  carried  It  away. 

Chase  drank  there  several  kinds  of  liquor — 
flin,  whisky  and  beer — and  paid  for  It,  10  cents 
for  gin  and  whisky,  and  5  cents  for  beer. 

Jones  says  the  place  was  a  saloon  soon  after 
it  was  built  and  Andrews  has  always  run  It. 
Jones  frequently  drank  there,  bought  whisky 
by  the  glass  and  paid  Andrews  or  ETeeler  for  it. 

Keeler  te^fled  that  he  was  employed  by 
the  defendant  at  this  place  and  paid  by  him. 
He  says:  "I  wait  oncostomeFstocigftrs,  fruits 
and  confeclionery,  and  also  wait  on  members 
of  the  club.  Since  July  10  last  I  have  deliTered 
both  ale  and  whisky  to  members  of  the  club 
there  br  the  drink  and  look  pay  therefor  in 
cash.  Have  done  this  a  good  many  times.  .  .  . 
The  sales  that  have  been  made  by  me  have  all 
been  made      Andrews'  dlrectfon." 

Upon  cross-examination  by  defendant  of 
these  witnesses,  they  described  themselTes  as 
members  of  the  "Valley  Social  Club,"  and  it 
appeared  that  when  penons  not  members  came 
in  with  a  member  and  called  for  liquor  it  was 
supplied,  but  payment  made  by  the  member. 
It  was  shown  Uiat  neither  Andrews  nor  the 
clnb  had  a  license.  It  was  refused  to  Andrews 
In  May.  1887.  and  on  the  1st  of  June,  1887,  the 
club  was  organized. 

At  the  close  of  the  plaintiff's  case  the  de- 
fendant asked  to  be  discharged  upon  the  ground 
that  there  was  no  proof  of  a  sale  of  intoxicat- 
ing liquors,  ale  or  wines  by  him,  and,  being 
refused,  went  into  evidence. 

Andrews,  the  defendant,  testified  that  the 
dfscHption  of  the  place  by  witness  S.  was  cor- 
rect: that  in  the  front  room  he  had  cigars, 
tobacco,  fruit  and  confectioneir,  and  that  was 
his  own  private  business:  that  the  room  back  of 
that  was  leased  to  the  "Valley  Social  Club"  by 
himself  and  wife  for  the  term*  of  one  year  from 
the  33d  of  Mnv,  1887.  He  was  steward  of  that 
club.  He  oud,  "I  have  heard  the  witnesses 
sworn  on  the  purt  of  the  People.  Heard  them 
testify  that  they  weremembers  of  the  club  and 
procured  drinks  at  that  placp.  That  I  do  not 
deny  in  any  way.  None  of  the  drinks  had  by 
any  of  the  witnesses  was  my  property,  nor  did 
I  receive  any  pay  of  my  own  therefor  what- 
<Bver.  The  uquors  did  not  belong  to  me,  they 
belonged  to  the  men  that  drank  them.  They 
were  not  bought  in  my  name  but  in  the  name 
of  the  Valley  Social  Club,  and  bills  were  ren- 
dered to  that  organization  for  them.  The  club 
was  organized  about  the  1st  of  June,  1887, 
with  William  D.  Harris  as  president,  and  six 
trustees." 

It  further  appeared  that  be  wks  treasurer, 
and  that  all  the  mon^  of  the  club  came  to  his 
hands  and  had  done  so  since  its  formation. 
The  club  was  not  incorporated.  Twenty  or 
twenty-five  men  met  together  and  made  the 
arrangements.  Others  subsequently  joined,  so 
that  the  present  number  is  500.  Andrews  took 
the  rent  and  paid  the  wages  of  himself  and 
Eeeler.  This  he  said  was  in  pursuance  of  a 
standing  order  of  the  officers  of  the  club.  The 
matterof  dividends  has  been  considered  by  the 
club,  and  it  was,  upon  motion,  decided  to  use 
the  money  oa  hand  to  defend  this  suit  and 
make  a  dividend  of  what  la  left  when  the 
stilt  is  ended. 
6L.R.  A. 


The  trial  judge,  in  submitting  the  case  to  the 
jury,  assumed  that  die  Uquors  belonged  to  the 
club,  and,  waiving  the  question  as  to  the  lia- 
bility of  the  defendant  for  Hquors  sold  or 
delivered  to  the  members  of  the  club,  said,  In 
substance,  "that  where  any  person,  acting  as 
agent  or  steward  of  such  an  association,  does, 
upon  request  of  a  member,  deliver  to  a  person 
not  a  member  liquors  belonging  to  that  associa* 
don,  and  takes  pay  for  it.  although  from  that 
member,  the  transaction  constitutes  a  sale 
within  the  meaning  of  the  Statute,  and  the 
offense  charged  in  the  indictment  is  complete." 
In  that  we  find  no  error.  The  liquor  belonged 
to  the  association,  not  a  legal  entity  as  a  cor- 
poration, but  as  joint  owners  or  tenants  in 
common.  I  do  not  say  that  circumstance  dis- 
tinguishes this  case  from  one  where  the  liquor 
is  owned  by  an  inctuporated  club;  that  need 
not  be  considered.  It  is  the  character  in  which 
they  act.  Five  hundred  men  buy  a  quantity 
of  liquor;  they  store  it  and  appoint  an  agent  to 
manage  it.  On  the  application  of  one  of  the 
6(K)  the  agent  separates  a  small  quantity  from 
the  mass  of  liquor,  fixes  its  value,  delivers  the 
quantity  so  separated,  as  directed,  and  receives 
its  value  or  pnce  in  money.  What  is  that  but 
a  sale?  It  is  not  an  evasion  of  the  Statute.  It 
is  a  violation  of  it  We  have  before  us  the 
scheme  of  the  lusodation  and  its  by-laws,  and 
can  see  that  the  transaction  was  not  in  con- 
formity to  either.  We  are  therefore  not  called 
upon  to  say  whether,  if  it  had  been,  it  would  or 
would  not  have  relieved  the  defendant.  The 
scheme  as  declared  in  the  eighth  by-law  is  that 
"the  expenses  of  this  clnbahal]  be  sustained  1^ 
voluntary  contributions  to  its  funds  by  the 
members,  and  the  refreshments  furnished  slull 
be  enjoyed  by  the  members  in  proportion  to 
tbe  amount  contributed  by  each.  Such  con- 
tribution shall  be  receipted  for  by  the  treas- 
urer by  certiflcatea,  and,  as  a  means  of  adjust- 
ing the  expenses  equitably  between  the  mem- 
bers, such  certificates  shall  be  surrendered  to 
the  employ^  of  the  club  as  such  refreshments 
are  consumed  by  such  members." 

In  the  case  before  us  no  certificates  were 
^ven  and  none  of  course  surrendered.  Kotb- 
mg  was  done  by  means  of  which  the  equities 
between  tbe  members  could  be  adjusted.  Noth- 
ing remained  to  be  done.  Tbe  transactions 
were  on  a  cash  basis;  the  purchasing  money 
went  into  the  bands  of  the  treasurer,  with  no 
other  ceremony  than  attended  a  similar  pur- 
chase, when,  instead  of  filling  that  character, 
he  stood  behind  the  same  bar  as  a  saloon 
keeper.  Liquor  was  purchased;  liquor  was 
paid  for  by  money.  The  occurrence  was  not 
exceptionid,  but  the  members  were  dealt  with 
on  a  cash  basis,  and,  whether  men  or  boys,  re- 
ceived no  other  consideration  than  Is  accorded 
to  ready-money  customers  at  a  public  bar. 
Whatever  may  be  the  merit  of  tbe  scheme  pre- 
scribed by  the  organization,  it  has  no  effect  here. 
It  did  not  control  or  govern  the  parties. 

We  are  referred  to  tbe  case  of  Com.  v.  Etoig, 
U5  Mass.  119,  5  New  Eng.  Rep.  177,  as  an 
authority  to  sustain  tbe  defendant's  appeal.  In 
that  case  the  defendant  was  convicted  because 
the  scheme  on  which  be  relied  was  deemed  an 
evasion  of  the  License  Law.  We  do  not  re- 
gard that  question  as  before  us;  and  if  there  are 
observations  in  the  course  of  the^a|;toion  oL  the 
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learned  court  belo^  at  variance  with  those  al- 
ready expressed,  we  cannot  yield  to  them.  We 
put  our  dedfllon  upon  the  sole  ground  that  the 
acta  of  the  defendant  were,  as  charged  in  the 
indictment,  in  vlolatiou  at  our  law,  and  that 
upon  the  evidence  be  was  rightfully  convicted. 


,T  OF  Affkalb.  Dbc., 

The  judffment  of  tht  General  Term  thmiid 
thtrefore  be  reverted,  the  dtfeudant't  ajqoeai  dis- 
mimed,  and  tht  Judgment  nf  tlie  Omrt  ef  Sn- 
8WM  ffglmud. 

All  cmcur. 


NEW  YORE  COURT  OF  APPEAIJ9  (Sd  Div.). 


Bainbridge  S.  CLARK,  as  Trustee  of  Jennie 
P.  Fosdick,  Hetpt, 

V. 

C.  Baldwin  FOSDICE  et  al.,  AppU. 
(  N.  r.  ) 

1.  A  proTtaloii  in  an  agrreemeitt  fbr  sep- 
arafion  of  hnstMUtd  and  wifto*  that  the 
husband  §taaU  pay  to  a  third  party  who  signs  the 
airreement  as  surety  for  the  wife,  a  certain  sum 
yearly  towards  ber  support,  which  sum  la  to  be 
In  full  satlHfactlon  of  any  claim  upon  the  hus- 
band for  support  or  alimony,  constltuteB  such 
third  party  a  trustee  of  an  express  trust,  and  re- 
quires an  action  to  enforce  or  execute  the  teust 
to  be  brought  f  n  hts  Dam& 

S.  A  -valid  agreement  flw  an  tiniae<Hate 
■eparatlon  Detween  husband  and  wUe,  and 
for  a  separate  allowance  for  her  support,  may 
be  made  through  the  medium  of  a  trustee. 

8*  ThaprorlalonftwaaaBaaalp^ment 
of  moa^'for  tbe  matntenaace  of  the 
wlfte.  In  an  agreement  for  separation.  Is  not  af- 
fected by  a  subsequent  decree  of  divorce  in  her 
favor,  which  makes  no  provision  for  alimony. 

(JiWIett,  Ch.  J„  dfawnte.) 

(December  10, 188B.) 

APPEAL  bv  the  defendants,  with  the  per- 
mission of  tbe  court,  frcnn  a  Judgment  of 


the  General  Term  of  tbe  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York, 
affirroiog  a  judgment  of  the  city  court  of  said 
city  in  favor  of  plaintiff  in  an  actios  to  recover 
money  alleged  to  be  due  by  the  terms  of  cer- 
tain articles  of  separation  between  husband  and 
wife.  Affirjned. 

The  articles  stated  that  they  were  made  be- 
tween C.  Baldwin  Fosdick  and  Jennie  P.  Fos- 
dick, his  wife,  as  principals,  and  Charles  B. 
Fosdick  and  Bainbridge  S.  Clark  as  sureties, 
and  were  ^gned  by  all  the  parties. 

Statement  by  Potter.  J.: 

Jennie  P.  Fosdick  intermarried  with  the  de- 
fendant C.  Baldwin  Fosdick  on  the  lltfa  day  of 
April,  1878,  and  they  thereafter  lived  logeUier 
as  husband  and  wife  until  tbe  14th  of  February, 
1868.  Then,  unhapt^  differences  having  arisen 
between  them,  it  was  agreed  between  tbem 
that  they  should  live  separately,  and  to  effectu- 
ate that  agreement  articles  of  separation  were 
entered  into,  bearing  date  tbe  14th  of  Febnianr, 
1888,  reciting  that  such  differences  had  arisen 
between  tbem,  and  that  for  that  reason  they 
agreed  to  live  separately,  and  immediately  upon 
the  execution  of  said  agreement  separated  in 
fact  and  continued  to  live  separately  ihereaftw. 
The  articles  of  separation  provided  that  C. 
Baldwin  Foidick,  the  husband,  and  Charles  B., 
the  husband's  father,  covenanted  that  they 


Nora.— fluabarui  and  w^fe;  agreement  <tf  nepara- 
tion,  when  valid. 

It  has  long  slnoa  become  the  settled  law  of  Bng^ 
land,  and  followed  In  this  country,  that  a  valid 
agreement  for  an  immediate  separation  between 
husband  and  wife,  and  for  a  separate  allowance  for 
her  BunKHTt,  may  be  made  through  the  medium  of 
a  trustee.  Loud  v.  Loud,  4  Bush,  167;  Calkins  v. 
Long,  ^  Barb.  108;  Sayles  v.  Saylee,  SI  N.  H.  312; 
Merceln  v.  People,  26  Wend.  77;  Rex  v.  Head,  1 
Burr.  U2;  Rodney  v.  Chambers,  2  Bast,  297;  Settle  v. 
Wilson,  14  Ohio.  257:  Nurse  v.  Craig,  2  Bos.  &  F.  N. 
B.  148;  Todd  v.  Stoakes,  1  Balk.  116;  fflndley  v. 
Weetmcath,  6  Bam.  &  C.  200;  Westmeath  v.  West- 
meath,  1  Dow  &  C.  519. 

A  husband  and  wife  may  contract  with  each 
other  when  the  oontraot  is  not  praolnded  by  pablfo 
policy.  Randall  v.  Randall.  8?  Hlch.  S72. 

In  articles  of  separation  between  husband  and 
wife,  through  the  intervention  of  a  trustee,  the 
covenant  on  the  part  of  the  husband  to  pay  a  stip- 
ulated sum  for  \ux  support,  and  that  Ot  her  trustee 
to  Indemnify  tbe  husband  from  UaUUty  fw  her 
debts,  are  not  lll^al  or  contrary  to  public  policy. 
Dupre  V.  Reio.  B6  How.  Pr.  aSO.  7  Abb.  N.  C.  258; 
Beyer  v.  Burger,  1  Hollm.  Ch,  8, 

When  a  separation  has  actually  taken  place  or 
been  f  ul^  (iecMiBA  on.  and  articles  containing  suit* 
aide  provlatons  for  the  wife  and  children  are  fair 
and  equal  and  not  the  result  of  fraud  or  coercion, 
no  prtndple  of  pubUo  policy  Is  disturbed,  and  such 
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agreement  may  bo  sustained.  Squires  v.  Squires, 
AS  Tt.  2U;  BandaU  v.  BandaU.  37  Hlch.  672;  Oomp- 
ton  V.  OoUlDBon,  2  Bro.  Ch.  S}7;  Worrall  v.  Jacob.  8 
Herlv.  256;  Jee  v.  Thnilow.  2  Bam.  ft  C.  647;  Jee  v. 
Thurlow,  4  Dow,  &  R.  11;  Blaker  v.  Cooper,  7  Serg. 
&  R.  900;  Button  v.  Button,  8  Pa.  100:  Dllllnger's 
App.  96  Pa.  367;  Nichols  v.  Palmer,  6  Day,  47;  Chap- 
man V.  Gtaay,  8  Oa.  811;  WeUs  v.  Stout,  9  CU.  4M; 
Gaines  v.  Poor,  8  Het.  <Ky.)  SOB;  Walker  v,  WaOEOr. 
76  U.  S.  fl  Wall.  748  a»  L.  ed.  8t4). 

Where  they  had  actually  separated,  and  were 
living  apart  at  the  time  such  agrenaeat  was  made, 
tiw  agreement  Is  valid.  Hogee  v.  Msgee,  V  Baib. 
400. 

But  where  the  Imstrument,  no  matter  what  the 
induoing  cause  may  have  been,  did  not  contem- 
plate an  Immediate  separation.  It  was  void  as 
against  the  policy  of  the  law.  Gould  v.  Oould,  28 
How.  Pr.  466;  H.  V.  W.  8  Kay  ft  J.  888;  Duront  v. 
TItley,  7Price,  677;  Florentine  v.  Wlbon.  HUl  ft  D. 
803;  Friedman  v.  Bierman,  48  Hun,  9B0;  Horgan  v. 
Potter,  17  Hun,  406;  Heroeln  v.  People,  25  Wend.  77: 
AUen  V.  Affleck.  10  Daly.  612, 84  How.  Pr.  881:  Nurse 
V.  Crdg.  2  Bos.  ft  P.  K.  B.  148. 

In  GalushB  v.  Oalusha,  S7  N.  T.  S.  R.  788,  hereaf- 
ter to  be  reported  In  this  series.  It  is  held  that  where 
there  to  a  valid  agreement  for  separation  between 
husband  and  wife,  making  provision  for  the  wlCe, 
no  additional  allowance  can  be  given  as  alimony 
In  a  suit  for  divorce;  and  further  that  smdi  an 
agreement  is  not  affected  by  the  divorce  salt  where 
It  is  not  mooessfully  impeached. 
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would  pa  J  to  the  plaintiff  Bain  bridge  S.  Clark 
for  the  support  and  maintenance  of  Jennie  P. 
Fosdick,  the  wife,  and  their  two  children, 
$S,500  per  aaoum,  payable  quarterly  during 
the  period  of  her  natural  life,  unless  she  sbonld 
remany,  in  which  case  the  allowance  was  to 
cease,  and  that  in  caae  of  the  death  of  both  of 
their  two  childrm  the  aUowaoce  dURild  be  re- 
duced to  $8,000. 

The  agreement  contained  tbe  further  pro- 
rision  that  the  trustee,  Bainbridge  8.  Clark, 
should  iodemnify  the  husband  against  the  sup- 
port of  his  wife  and  the  children;  that  he  would 
pay  the  same  over  to  her  for  her  support  and 
that  of  the  children.  The  articles  further  pro- 
vided that  the  husband,  C.  Baldwin  Fosdick, 
should  not  interfere  with  his  wife,  and  that  she 
should  bare  the  custody,  management  and 
control  and  education  of  the  cbildreo,  but  that 
the  husband  and  Charles  P.  Fosdick,  his  fath- 
er, aod  his  wife  were  to  have  access  to  the 
children  at  all  reasonable  times  and  places. 

After  the  execution  of  the  agreement,  and 
tbe  sepuBtkm  at  the  parties  in  puraoance  of 
the  provisionB  tn  the  same,  and  the  payment  of 
the  allowance,  made  a  number  of  times,  the 
wife  went  to  reside  in  the  State  of  Rhode  Isl- 
and, and  after  reading  there  for  the  period  of 
one  year  commenced  an  action  for  divorce 
against  her  husband,  C.  Baldwin  Foadick. 
He  appeared  tn  the  action  and  litieated  the 
same  to  a  decree,  which  decree  adjudged  that 
"the  prayer  of  the  said  petitiooer  be  and  the 
same  is  hereby  granted ;  that  the  bonds  of  mat- 
rimony existii^between  the  said  Jennie  P.  Fos- 
dick and  said  C.  Baldwin  Fosdick  be  and  tbe 
same  are  hereby  dissolved,  and  that  tbe  said 
Jennie  P.  Fosdick  have  the  exclusive  custody  of 
her  two  children,  Clark  Fosdick  and  Pauldine 
Fosdick,  until  tbe  farther  order  of  ibecourL" 

This  decree  or  so  much  of  It  as  above  recited, 
together  with  the  agreement  thereto  annexed, 
formed  part  of  tbe  complaint  in  this  action. 
This  action  was  brought  to  recover  an  install- 
ment of  said  allowance  due  on  the  fliat  day  of 
December,  1885. 

The  purpose  of  tbe  pleader  in  setting  out  tbe 
decree  obtained  in  the  courts  of  tbe  State  of 
Rhode  Island  was  to  present  the  whole  matter 
by  means  of  a  demurrer  on  the  part  of  the  de- 
fendant, and  thus  make  a  final  disposition  of 
all  the  questions  in  the  case. 

The  defendant  demurred  to  the  complaint, 
aarigning  as  grounds  of  demiurer: 

1.  That  tbe  plaintiff  has  not  the  legal  capac- 
itv  to  sue,  for  that  the  trust  has  ceased  and  the 
[wdntlff  has  no  longer  any  interest,  tbe  only 
party  In  interest  at  the  time  of  tbe  commence- 
ment of  the  action  being  Jennie  P.  Fosdick. 

S.  That  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

8.  That  there  is  a  defect  of  parties  plaintiffs, 
in  that  Jennie  P.  Fosdick  is  not  named  therein 
as  a  party  plaintiff  therein. 

Meun.  Ctoor^e  W.  X^yan  and  H.  H. 
WUtahead,  for  appellants: 

The  agreement  sued  upon  is  in  violation  of 
g  10,  article  1  of  the  Constitution  of  the  State 
of  New  York,  which  provides  that  "no  divorce 
shall  be  granted  otherwise  than  by  due  Judicial 
proceediBgs." 

Gardngr  t.  Attar,  8  Johns.  Ch.  54;  Ooaver- 
6  L.  R.  A. 


near  v.  Titut,  1  Edw,  Ch.  480;  fiSj/w*  t.  Burgn; 
1  Hoffm.  Ch.  1;  Jtogen  v.  Bogera,  4  Paige,  617; 
St.  John  V.  8t.  John,  11  Ves.  Jr.  626;  2  Story, 
Eq.  Jur.  Sg  1427,  1428. 

The  agreement  sued  upon  is  void  on  ttie 
ground  of  public  policy,  which  forbids  that 
parties  should  be  permitted  to  make  agreements 
for  themselves  to  live  separate. 

Watmeath  v.  SaHtbvry,  5  Bligb,  K.  R.  867, 
875,  881;  Morgan  v.  Thoma$,  2^  Dowl.  P.  C. 
882;  Seholey  v.  Goodman,  1  Car.  &  P.  86;  Bod- 
vey  V.  Chambers,  2  East,  288;  St.  John  r.  St. 
John,mtpTa;  GoiwrY.  Ctaaon,  Z3cAins.Cii.  621; 
Qouverneu,T  v.  Tiim  and  Roier  v.  Burger,  su- 
pra; Pidgin  v.  Gram,  8  N.  H.  850;  EliDorthy<i. 
Bird,  2  Sim.  &  Stn.  872;  ^tter  v.  Slatter,  1 
Toungc  &  0.  (Exch.)  28;  Bevera  v.  Bogera,  au- 
pra;  Oropteffv.  MeSmnetfidOBaib.  47;  Morgan 
V.  Pinter,  17  Hun,  408;  Beach  v.  Beach.  2  Hill, 
260;  Calkina  v.  Lor^,  22  Barb.  108;  €hiffbt  v. 
Bankt,  87  N.  T.  688. 

The  decree  of  divorce  estopa  the  plaintiff 
from  maintaining  this  action.  After  a  divorce 
the  parties  have  no  claim  upon  each  other 
growing  out  of  the  former  relations  of  husband 
and  yvife  except  such  as  may  be  given  to  them 
by  tbe  decree  of  divorce. 

Kamp  V.  Kamp,  59  N.  T.  313;  Orimmina  T. 
Orimmina,  28  Hun,  200. 

The  divorce  put  an  end  to  the  marriage  re- 
lation and  ended  the  obligations  of  the  husband 
to  support  the  wife,  other  than  as  the  judg- 
ment of  divorce  itself  may  have  provided. 

Kamp  V.  Kofop  and  Orimmina  v.  OrimminM, 
aupra;  MeOmen  v.  MeQuien,  61  How.  Pr.  280; 
Supreme  OouTieil  Am.  Legion  of  Botwr  v. 
Smith  (N.  J.)  17  Ati.  Rep.  770. 

The  contract  for  a  separation  must  be  deemed 
to  be  superseded  by  tbe  judgment  of  the  court 
in  an  action  for  divorce. 

Squirea  v.  Sguirea,  63  TL  208;  S^Othar  t. 
Qr^ory,  2  Wend.  422. 

Artides  of  separation  recognize  the  continued 
liability  of  the  husband  to  support  the  wife  and 
thus  provide  for  fulfilling  it  This  oUigation 
is  at  an  end  upon  a  divorce. 

Charruatid  v.  Chamtaud,  1  N.  T.  Legal 
Obs.  134.  See  WelU  v.  Stout,  9  Cal.  470;  AAr- 
Uy  T.  BehrUy,  »8  Ind.  266. 

In  Muekmburg  v.  Holler,  29  Ind.  189,  it  was 
■aid:  "All  questions  of  property  between  the 
iMurties,  like  that  in  controversy  here,  are  thus 
m  litigation  in  a  suit  for  divorce  aud  must 
tli6Fc  be  settled  " 

See  also  FittMi  v.  Fiaehli,  1  Blackf .  860;  Lang 
V.  BeoU,  1  Blackf.  406. 12  Am.  Dec.  267;  WO- 
liams  V.  Wffiiama,  18  Ind.  628;  SaUivan  t. 
Learned,  49  Ind.  262;  Moon  v.  Bavm,  68  Ind. 
194. 

And  a  i^ovision  under  an  antenuptial  con- 
tract, which  is  plainly  intended  as  a  substitute 
or  an  equivalent  for  dower  in  caae  the  wife  sur- 
vives tiie  husband,  is  barred  by  their  divorce. 
It  makes  no  difference  for  whose  fault  the  dt- 
TOToe  Is  granted. 

Oalame  v.  Oalame,  84  N.  J.  Eq.  440;  Qteaaon 
V.  Emeraon,  61  N.  H.  405;  Hunt  v.  Tkompmm, 
61  Mo.  148. 

A  trust  for  a  married  woman's  benefit  ceases 
upon  ber  discoverture  by  divorce  or  tbe  death 
of  her  husband. 

Koeni^t  App.  67  Pa.  862;  Bodaon  v.  BaU,  flO 
Pa.  498;  Woo^a  App.  (Pa.)  9  Cent.  Rep.  876. 
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If  tbe  agreement  ended  with  the  divorce,  her 
reliance  would  not  revive  it. 

Johnson,  v.  Joftnton,  65  How.  E^r.  S17. 
There  ia  a  defect  of  parties  plaintiff. 
Code  Civ.  Proc.  8  4^;  Dupre  v.  Bein,  7  Abb. 
N.  C.  256. 

Mea»n.  Ja.bish  Holmea,  Jr.»  and  Hor- 
Me  RnwMll.  for  Teapoodent; 

The  plaintiff  has  1^1  capacity  to  sue,  and 
Hrs.  Foedlefc  is  not  a  neceasary  party.  Bain- 
bridge  8.  Clark  is  the  trustee  of  an  express 
trust,  and  can  maintain  this  action  without 
jolniag  tfae  beneficiary. 

Code  Civ.  Proc  §  449;  Dupre  v.  Rein,  7 
Abb.  N.  C.  286. 

One  to  whom  money  is  payable  for  tbe  bene- 
fit of  another  is  tbe  "trustee  of  an  express 
trust,"  although  not  nanwd  as  such. 

QreenftOd  v.  JfoM.  Mut.  L.  Ina.  Co.  47  N. 
T.  480;  Sloeum  v.  Barry,  88  N.  Y.  48,  affirmed 
84  How.  Pr.  820;  Gummina  v.  Barkaiow,  4 
Keyea,  514;  Oontiderant  t.  Briabane,  S2  K.  Y. 


It  Is  not  necessary  for  tbe  "trustee  of  an  ex- 
press trust"  to  have  any  interest  in  tbe  perform- 
ance of  the  trust  to  enable  him  to  maintain  tbe 
action. 

Code  Civ.  Proc.  %  440;  Qreer^dd  y.  Mats. 
Mut.  L.  Im.  Co.  supra;  Hughes  v.  MtreantUe 
Mut.  Ins.  Co.  44  How.  Pr.  861. 

Articles  of  separation  executed  between  hus- 
band and  wife,  with  the  intervention  of  a  trus- 
tee for  the  wife,  are  valid,  and  will  beenfcvced 
BO  far  as  they  relate  to  the  pigment  of  the  al- 
lowances for  tbe  wife's  support,  when  the 
parties  have  actually  separated. 

Carson  v.  Murray,  8  Paige,  488;  Rogers  v. 
Rogers,  4  Paige,  516;  Allen  v.  Affitiek,  64  How. 
Pr.  880;  Dupre  v.  Rein,  supra;  Carpenter  v. 
Otbom,  8  Cent  Bep.  604,  102  K  Y.  m;Petm 
T.  Pettit,  107  N.  Y.  677,  10  Cent  Rep.  266. 

Articles  of  separation,  reciting  dmply: 
"Whereas  divers  unhappy  diflerraoea  have 
arisen,"  are  those  in  universal  use. 

Abbott,  Clerk's  and  Conv.  Asst.  Form  939,  p. 
465;  Dunlap,  Book  of  Forms  (1886),  182;  Cur- 
tis, Conveyancer,  pp.  285,  288;  Jenkins,  New 
Clerk  Assistant  (1684),  382;  McCall,  Clerk's  As- 
sistant (1885),  294;  Jones,  Forms  in  Convey- 
ancing, 707;  2  Humphrey,  Practical  Forms, 
1988. 

The  only  grounds  for  avoiding  tbe  payment 
of  an  allowance,  under  articles  of  separation, 
are  failure  of  consideration  (that  is,  no  separa- 
UoD,  or  a  recoocilation)  and  the  events  tbe  par- 
ties have  stated  in  the  contract;  and  divorce, 
even  for  the  wife's  adultery,  is  not  a  bar  to  an 
action  on  the  articles. 

Clark  y.  Fosdiek,  18  Daly.  600;  Fosdiek  v. 
Fosdiek,  1  New  Eng.  Rep.  38,  15  R.  L  180; 
Stewart,  Mar.  and  Div.  g  191;  Grant  v.  Budd, 
80  L.  T.  N.  S.  819;  Charlesuorth  v.  ^t,  48  L. 
J.  N.  B.  Exch.  25;  Ooslin  v.  Clark,  13  0.  B.  N. 
S.  681;  Jee  v.  Thvrloto,  2  Bam.  &  C.  647;.£>v- 
mdberg  v.  Kremelberg,  52  Hd.  BS8;  Blaker  v. 
Cooper.  7  Serg.  &  R.  sad-.MeQrafk  v.  Pennnl- 
tania  Ins.  Co.  8  Phila.  118;  Wri^  t.  MiUer,  1 
Sandf.  Ch.  ISO;  Carpenter  v.  Osbom  and  POUt 
V.  Pettit,  supra. 

As  tbe  agreement  estopped  Mrs.  Fosdiek 
from  demanding  alimony  on  a  divorce,  so  it 
aiapB  defendants  tnm  aetting  iip  the  divorce, 
6L.aA. 


granted  without  alimony  on  (he  faith  of  tbe 
articles,  as  a  bar  to  tbis  action. 
Wallace  v.  Bassett,  41  Barb.  97. 

Potter*  J.,  delivered  the  opinion  of  the 
court; 

The  questions  to  be  decided  upon  this  apiieal 
are  presented  by  demurrer  to  the  oompmint. 
The  complaint  alleges  the  facts  which  ordi- 
narily give  an  action  to  recover  the  money 
promis^  to  be  paid  tbe  plaintiff  as  trustee 
under  the  agreement;  but  it  also  alleges  a  decree 
of  divorcement  obtained  by  tbe  wile  after  the 
making  of  tfae  agreement  of  separation,  and 
which  tbe  defendant  contends  defeats  the  plain- 
tiff's actitm.  Tbe  purposeof  thus  pleading  was 
to  obtain  a  final  judgment  upon  ibe  rights  of 
these  parties  in  a  more  speedy  and  less  expen- 
sive war. 

It  will  be  more  orderly  to  consider  first  the 
ground  of  demurrer  strictly  applicable  to  the 
right  of  the  plaintiff  aa  tni&ee  to  bring  the  ac- 
tion. 

By  tbe  express  terms  of  tbe  agreanoit  of 
separation,  the  defendant  C.  Baldwin  Fosdiek 
agrees  to  pay  to  tbe  plaintiff  for  and  towards 
tbe  support  and  i^aintenance  of  his  wife, 
the  said  Jennie  P.  Fosdiek,  and  their  children, 
the  yearly  sum  of  $2,500  for  and  during  tbe 
period  of  her  natuml  life,  unless  she  remarries, 
etc, ,  and  the  plaintiff  and  said  Jennie  agree  tbat 
said  sum  so  paid  shall  be  in  full  satUfhction  of 
tfae  support  uul  maintenance  of  said  Jennie  P. 
FosdicK  and  children,  and  all  alimony  whatso- 
ever. This  clearly  constitutes  the  plaintiff  tbe 
trustee  of  an  express  trust,  and  requires  tbat 
an  action  to  enforce  or  to  execute  tbe  trust 
should  be  brouffht  in  bis  name.  Code  Civ. 
Proc.  S  449;  Calkins  v.  Long,  22  Barb.  97; 
QreenieldY.  Mast.  Mut.  L.  Ins.  Cto.  47N.  Y. 
480;  Sloeum  v.  Barry,  88  N.  Y.  46;  Hughes  v. 
Mercantile  Mvt.  Ins.  Co.  44  How.  Pr.  361. 

The  next  question  to  be  considered  is  tbe 
validity  of  tbe  agreement  itself.  I  think  it  is 
to  be  assumed  in  tbe  consideration  of  tbis  ap- 
peal that  at  the  time  of  executing  tbe  instru- 
ment which  forms  tfae  basis  of  this  action,  the 
defendant  C.  Baldwin  Fosdiek  and  Jennie  P. 
Fosdiek  were  fansbaiid  and  wife,  and  were  liv- 
ing together  as  sucb. 

The  first  inquiry  should  be  to  learn  whether 
tbe  courts  of  ibis  State  have  decisively  passed 
upon  that  question  (and  if  so  to  follow  such 
holding).  It  was  reluctantly  held  bythechan- 
cellor  in  Carson  v.  Murray,  8  Paige,  600,  and 
then  onlv  upon  the  principle  of  stare  decisis  as 
evinced  by  Baker  v.  Barney,  8  Johns.  78,  Shel- 
thar  v.  Qr^ory,  2  Wend.  422,  following  tbe 
English  decisions  prior  to  tfae  Revolution,  that 
"a  valid  agreement  for  an  Immediate  separa- 
tion between  husband  and  wife  and  for  a  sepa- 
rate allowance  for  her  support,  may  be  made 
through  the  medium  of  a  trustee." 

The  case  of  Carson  y,  Murray,  8  Paige,  488, 
was  upon  a  bill  in  equity  by  the  wife  against 
tfae  executors  of  het  ousband,  based  upon  an 
agreement  of  separation,  for  its  enforcement 
out  of  the  estate  of  tfae  deceased  husband. 

Tbe  case  of  Baker  v.  Barney,  8  Johns.  72, 
was  an  action  to  recover  of  the  husband  ttie 
price  of  suitable  goods  sold  to  Ifae  wife  after 
the  separation  of  liusband  and  wife  under  an 
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agreement  making  provtsion  for  tbe  suppKirt  of 
fbe  wife. 

And  the  case  of  Shetthar  v.  Gregory,  2  Wend, 
was  an  action  upon  the  bond  and  agree- 
ment to  separate,  and  tbe  defense  was  tbat 
after  the  bond  was  given  and  before  the  install- 
ment or  sum  fell  due  br  tbe  tenna  of  the  agree- 
ment, the  wife  returned  to  and  was  living  with 
tbe  husband,  and  was  iupported  by  him.  In 
these  cases,  the  husband  and  wife  were  living 
together  when  the  agreement  of  articles  of 
separation  were  executed,  and  separated  im- 
mediately thereafter.  The  ruling  of  tbe  court 
was  to  the  effect  that  such  articles  of  separa- 
tion, considered  under  these  varknu  aspects, 
were  valid.  These  holdings  were  baaed  upon 
decisions  made  in  the  English  courts,  and  I  am 
not  aware  that  the  English  or  our  own  courts 
have  departed  or  recraed  from  the  principle 
thus  laid  down.  While  the  husband  and  wife 
in  CaUdma  t.  Long,  ^  Barb.  98,  had  actually 
aeparated  before  the  agreement  of  separation 
was  executed,  the  court,  in  holding  that  the 
agreement  was  valid,  cites  numerous  decisions 
with  approval,  in  England  and  several  of  the 
States  of  the  Union,  to  the  effect  that  such 
agreements  are  valid  and  will  be  enforced 
where  tbe  separation  bad  taken  place  before, 
or  takes  place  immediately  after,  tbe  execution 
of  the  a^ireement  of  BejMuatiou;  and  this  case 
is  said  (m  a  note  upon  page  11(Q  to  have  been 
afflnnea  by  tlie  court  ofamwals. 

Judge  Davis,  in  delivering  the  opinion  of  the 
court  in  Walker  v.  Walk&r,  76  U.  8.  9  Wall. 
748  [19  L.  ed.  814],  while  regretting,  upon  the 
score  of  public  policy,  that  the  courts  of  Eng- 
land and  of  this  country  had  gone  so  far,  was, 
as  was  tbe  chancellor  in  Calkins  v.  Long,  supra, 
constrained  to  hold  that,  "a  covenant  by  the 
husband  for  the  maintenance  of  the  wife,  con- 
tained in  a  deed  of  separation  between  them, 
through  the  medium  of  trustees,  where  the 
consideratioD  is  apparent,  is  valid,  and  will  be 
enforced  in  equity,  if  it  appears  that  the  deed 
was  not  made  in  contemplation  of  a  future 
possible  separation,  but  in  respect  to  one 
which  was  to  occur  immediately,  or  for  tbe 
Gontlnnance  of  one  which  had  aiready  taken 
place." 

Tbe  validity  of  such  agreements  is  recog- 
nized and  enforced  in  numerous  cases  decid^ 
by  the  courts  of  tbis  and  other  Slates.  Car- 
penter V.  OOom,  102  N.  Y.  652,  8  Cent.  Rep. 
804:  Pettit  V.  Pettit,  107  N.  T.  677,  10  Cent 
Bep.  265;  Carton  v.  Murray,  8  Paige,  488; 
Bi^t  V.  Jtogert,  4  Paige,  fil6;  Aiten  v.  Affleck, 
64  How.  Pr.  880;  Dupra  t.  Bein,  7  Abb.  N. 
C.  256. 

We  come  now  to  consider  the  question 
whether  the  divorce  granted  upon  the  applica- 
tion of  the  wife  affected  tbe  agreement  of  sepa- 
ration. Ordinarily  that  question  would  be  pre- 
salted  an  answer  lo  the  complaint  by  way 
of  defense.  That  matter  is  now  presented 
upon  behalf  of  the  plaintiff  and  as  a  part  of  tbe 
complaint,  and  the  defendant  demurs  to  It. 
Of  course,  the  defendant  admits  tbe  truth  of 
the  allegations  of  tbe  complaint  and  just  as 
staled  in  tbe  complaint.  The  defendant  is  con- 
fined to  tbat  statement  and  is  not  at  liberty  to 
resort  to  any  doubtful  Inferences  of  fact  arising 
from  the  circumstances  or  motives  losing  to 
the  maUng  of  tlie  agreement  or  to  any  doubt- 
6L.B.A. 


f  ul  Intendments  from  the  language  or  construc- 
tion of  the  agreement  or  the  decree  of  divorce, 
uofavomble  to  the  plaintiff. 

Tbe  complaint,  after  setting  forth  the  agree- 
ment  of  separation,  dated  February  14, 18^,  al- 
leges that  on  the  23d  day  of  September,  1886,  the 
said  Jennie  P.  Fosdickobtained  a  decree  of  ab- 
solute divorce  from  a  court  of  the  State  of  Rhode 
l8land,having  power  to  grant  the  same,  and  hav- 
ing jurisdiction  of  the  parties,— of  tbe  plaintiff 
by  reason  of  a  bona  fdt  residence  in  that  State 
for  a  year,  and  of  the  defendant  by  reason  of  hts 
appearance  in  that  court,  and  the  interposition 
of  his  defense  to  the  action. 

The  decree,  or  a  portion  of  it.  la  set  forth  In 
the  complaint  In  this  action,  from  which  It 
appears  "that  the  bonds  of  matrimony  now 
existing  between  the  said  Jennie  P.  Fosdick 
and  the  said  C.  Baldwin  Foedick  be  and  the 
same  are  hereby  dissolved,  and  that  the  said 
Jennie  have  the  exclusive  custody  her 
two  children.  CUrk  Fosdick  and  Fauldine  Fos- 
dick, until  the  further  order  of  the  court." 

Tbe  complaint  alleges  that  no  alimony  was 
asked  or  granted  in  said  action,  and  that  the 
wife  rellra  upon  tbe  covenant  contained  In  tlie 
agreement  of  separation  in  tbat  regard. 

-  It  is  contended  upon  behalf  of  the  defendant 
that  tbis  decree  estops  tbe  plaintiff  from  main- 
taining this  action.  There  is  nothing  in  tbe 
complaint  in  this  action  or  in  the  decree  show- 
ing the  ground  upon  which  such  divorce  was 
granted,  or  when  the  ground  on  which  it  was 
granted  began,  or  ceased,  to  exist.  Andasthe 
estoppel  must  depend  upon  the  matters  set 
forth  in  tbe  complaint  and  thj  decree,  the 
estoppel  cannot  prevail  unless  such  decree, 
upon  whatsoever  grounds  it  may  have  been 
granted,  as  matter  of  law  nullifies  tbe  agree- 
ment of  separation.  I  say  as  matter  of  law, 
for  the  reason  that  there  is  nothing  in  express 
terms  that  conditions  tbe  payment  of  the  money 
upon  her  not  applying  for  or  obtaining  a 
divorce  from  her  husband.  Tbe  question  Is, 
therefore,  whether  Buch  decree  rendered  the 
artide  or  agreement  of  separation,  or  its  provis- 
ions for  the  myment  of  the  money  in  suit, 
DO  further  effect.  It  may  be  here  remarked 
that  the  agreement  in  question  Is  to  be  consid- 
ered and  adjudicated  in  view  of  Its  provisions 
and  the  rules  applicable  to  agreements  general- 
ly. It  is  to  be  assumed  in  the  construction  of 
this  agreement  that  it  contains  all  that  the  par- 
ties intended  to  agree^to,  and  that  their  mindi 
met  upon  it. 

By  the  terms  of  the  agreement  under  consid- 
eration the  defendant  agrees  to  pay  to  the 
plaintiff,  for  and  towards  the  support  and 
maintenance  of  bis  wife.  Jennie  P.  Fmdick,  and 
their  children,  the  yearly  sum  of  $2,500  for 
and  during  tbe  period  of  her  natural  life,  unless 
she  remarries;  and  tbat  in  case  of  the  death  of 
the  two  children  the  amount  to  be  paid  shall 
be  reduced  to  $2,000;  and  that  in  case  of  the 
death  of  either  said  husband  or  wife  the  agree- 
ment was  to  be  at  an  end  and  have  no  further 
force  or  effect. 

Thus  it  will  be  seen  tbat  an  application  for, 
or  the  obtaining  of.  a  divorce  by  the  wife  was 
not  by  the  agreement  made  a  condition  of  tbe 
payment  of  the  money,  or  In  any  manner  to 
affect  the  defendant's  obligation  to  pay  it. 

It  seems  to  me  very  deu,  boUi  upon  princi- 
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pie  and  authority,  that  the  defendaiit's  coDten- 
tkm  that  the  dirorce  granted  to  the  wife,  Jennie 
P.  Foedick,  is  not  a  bar  to  this  aclioD  to  re- 
cover  the  money  stipulated  in  the  agreement. 

As  we  have  seen,  the  law  saoctions  agree- 
ments in  certain  circumstances  between  hus- 
bands and  wives  for  separate  living  and  pro- 
viding the  means  for  the  support  and  main- 
tenance of  the  wife  and  children  through  the 
medium  of  a  trustee  to  receive  and  disburse  the 
same.  Such  agreements  take  the  place,  as  far 
as  they  extend,  of  the  duties  and  oblEga^ons  of 
the  law  in  zelation  to  husband  and  wife  and 
their  children.  But  they  do  not  supersede  or 
render  inoperative  other  duties  and  obligations 
imposed  by  law  upon  husband  and  wife  toward 
each  other  and  toward  their  children.  They 
are  still  husband  and  wife,  but  living  apart 
from  each  other  and  bound  to  observe  all  the 
other  domestic  duties  resting  upon  them  as 
husband  and  wfiFe  and  parents,  not  provided 
for  in  the  agreement  of  separation.  Neither  of 
them  can  marry  nor  commit  adultery  without 
incurring  the  consequences  and  the  penalty  pre- 
scribed oy  law  to  husbands  and  wives  who 
commit  those  offenses.  Hence  we  find  numer- 
ous decisions  of  the  courts  in  nearly  all  civilized 
countries  holding  that  either  husband  or  wife 
may,  ootwithstutdiug  the  existence  of  such 
amement  between  them,  maintain  against  the 
other  the  ordinary  action  for  divorce,  limited 
or  absolute,  accoiding  to  the  ground  and  the 
Jurisdiction,  and  whether  the  ground  Uierefor 
accrued  before  or  after  such  sgreemeDt  was 
entered  Into.   The  following  authorities  I  think 


sustain  the  proposition:  Stewart,  Mar.  and  Div. 
§  191;  Grant  v.  Budd,  80  L.  T.  N.  S.  819; 
VAartetworth  v.  IIoU,  48  L.  J.  (N.  8.)  Ezch. 
36;  Wright  v.  Miller,  1  Sandf.  Ch.  108;  Cbr 
penter  v.  OOorn,  103  N.  Y.  599,  8  Cent.  Bep. 
804;  Patit  v.  107  N.T.  667,10  Cent.  Bep. 

255;  Jee  v.  Thuriow,  Z  Bam.  &  C.  547;  Krm- 
elbmf  V.  Kremeiberg,  S2  Md.  558. 

With  these  views  and  authorities,  it  seems 
very  clear  to  me  that  the  agreement  of  separa- 
tion is  valid  and  hfts  not  been  in  any  wise  ren- 
dered ineffectual  the  decree  of  absolute  di- 
vorce granted  to  the  wife. 

This  case  is  free  from  the  question  often  in- 
volved In  this  class  of  cases  arising  from  the 
allowance  of  a  greater  or  less  amount  in  the  de- 
cree of  divorce  than  the  amount  provided  in 
the  article  of  separation.  The  decree  of  divorce 
made  no  provIaoD  for  alimonv.  Nor  did  the 
decree  change  the  provision  in  the  article  of 
separation  in  relation  to  the  custody  and  con- 
trol of  the  children,  as  I  do  not  apprehend 
that  the  omission  of  the  privilege  of  visiting' 
the  children  by  the  father  and  grandfather^ 
from  the  decree,  changes  at  tSi  that  ri^t  as 
provided  in  the  agreement. 

The  agreement  remains  unaffected  in  that 
and  other  respects,  capable  of  enforcement  by 
any  of  the  pexties  to  It  liy  all  proper  means. 

Judgment  abtolvte  thould  be  granted,  with 
eoett,  xnfaeor  <tf  the  rtepondent. 

All  concur,  except  FoUett.  Ch.  J.,  diaaeal- 
Ing,  and  H&ipfht*  J.,  not  sitting. 

For  dL<»eQtiDg  opinion  see  Qahuiha  v.  Qaiu- 
jw**,  P-  — - 


YIBOINIA  SUPREME 

John  E.  ROLLER,  Appt., 
e. 

D.  M,  BEAM,  Admr.  of  James  H.  Moore, 
Deceased,  «f  al. 

{  Ta.  ) 

1.  An  aMipimettt  of  a  Ufb  Inanruoe 
poUox  to  a  peison  who  has  no  Insurable  interest 
la  void. 


Nora.— /nturoAIe  interest  in  the  liU  of  another. 

Whether  a  policy  is  aasi^ed  during  the  life  of 
the  assured  or  not,  the  assignee  must  have  an  In- 
surable IntMest;  and  in  an  action  brought  by  him 
on  the  policy,  he  cannot  recover  without  proof  of 
suoh  insurable  Interest  Alabama  Gold  L.  Inn.  Co. 
V.  Mobile  Mut.  Ids.  Co.  81  Ala.  886;  Ho.  Taller 
Ins.  Co.  V.  HcCram,  as  Kan.  iw. 

To  create  an  insurable  interest  In  the  life  of  an- 
otlier,  there  must  be  a  reasonable  ground,  founded 
In  the  relations  of  the  parties,— either  peouniary,  or 
ofbloodorafflnltr,— toexpeotsome  benefit  or  ad- 
vantage  from  the  oontlnuanoe  of  bis  life.  tTnited 
Brethren  Mut.  Aid  Society  v.  McDonald,  m  Pa.  824. 

An  ioaurahle  interest  in  Uie  life  of  another  artoea 
from  the  relation  of  the  party  taldng  the  Insuzanoe 
to  the  insured,  so  that  from  the  relation  thus  estab- 
lished there  may  be  some  expectation  of  benoflt  or 
advantage  in  the  oontlnuanoe  of  tiie  assured  life. 
Keystone  Mut  Ben.  Aaso.  v.  Norris,  7  Cent  Bep.  SM, 
115  Fa.Ue. 

A  wife  and  oblldreD  have  an  Insurable  interest  in 
the  life  of  the  husband  and  father.  Waafalngtoa 
Cent  Bank  V. Huine,l»V.&196(aiI..ed.8nn. 
AL.R.A. 


COURT  OF  APPEALS. 

S.  A  er«ditor  who  takes  an  aastgnamit 
of  a  lifb  Insnrance  policy  as  security  for  a 
loau  can  hold  the  proceeds  of  the  policy  only  to 
the  extent  of  the  sums  actually  advanced  by  him. 

(Novonber  7.  IBA) 

APPEAL  by  defendant.  Roller,  from  a  d»- 
cree  ot  the  Circuit  Cmirt  of  RtxAiiiriiani 
County,  entered  in  a  ccedttors'  suit  hrou^fbr 


A  oontraot  with  a  beoeflolal  order,  by  a  member* 
to  furnish  support,  medical  attendance  and  burial 
to  another  member,  who  fs  a  charge  upon  the  or- 
der, is  an  Insurable  Interest  in  the  lite  of  the  latter. 
MoArthur  v.  Chase  (Fa.)  8  Cent  Bep.  (ML 

Who  ho*  insurable  interest  and  uho  has  not 

A  creditor  has  an  insurable  Interest  In  the  life  of 

hiB  debtor.  Am.  L.  St  H.  Ins.  Co.  v.  Rvbertahaw,  » 

Pa.  180;  Cunningham  v.  Smith.  7D  Pa.  <G0;  Oonon  v. 

Gamier.  4  Cent  Rep.  800, 118  Pa-iaS;  Blttler  v.  Smith, 

2L.  H.  A.  814,70  Md.  261. 
It  is  not  uecesMry  to  prove  a  oontlnuanoe  txt  the 

relation  of  debtor  and  creditor  notU  the  maturity 

of  the  policy.  Oorson  v.  Garnler,  4  Cent.  UT, 

118  Fa.  4S8. 

The  sum  insured  by  a  policy  of  insuranoa  on  the 
life  of  a  debtor  mustnot  be  disproportionate  to  ttaa 
Interest  the  holder  of  the  policy  has  in  the  111b  in- 
sured. Gmnt  T.  Kline,  7  Gent  Bep.  680, 115  Pa. 

A  creditor  for  $802  took  out  a  policy  for  $8,000  on 
the  life  of  his  debtor,  who  was  aixty>flve  years  old. 
He  bad  insured  the  debtM-*B  life  twice  before  and 
had  paid  the  premiums,  but  abandoned  tbe  poUdee 
on  account  of  the  iniolveooy  of  the  oompanles. 
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the  purpoee  of  sublectinf  the  real  and  persooal 
estate  of  a  deceased  debtor  to  the  payment  of 
debts,  in  which  said  defendant  was  compelled 
to  account  for  and  paj  over  the  proceeds  of  a 
oratain  policv'  of  life  insurance,  which  bad  been 
collected  and  were  retained  by  him.  Affirmed. 

The  facts  fully  appear  in  the  opinion. 

Mettrt.  Strayer  A  Llg^^tt  and  Oeorge 
M.  Coehraii  for  appellant. 

Mestn.  John  T.  Harris.  Jr..  and  WU- 
Uam  B.  Compton.  for  appellees: 

The  assignment  to  Gen.  Roller  is  unlawful, 
because  It  b  totally  lackingin  a  lawful  subject 
matter  of  contract.  Gen.  Roller  bad  no  insur- 
able intereat  whatever  in  tbe  life  of  James  H. 
Moon.  As  an  original  transaction,  he  could 
not  take  out  a  policy  upon  bis  life  for  his  own 
benefit.  The  existence  of  an  insurabie  interest 
is  an  absolute  prerequisite  to  support  a  policy 
of  insurance  upon  the  life  of  another.  This 
principle  Is  applicable,  not  only  to  parties  to  the 
transaction,  bat  to  assignees  as  well,  the  law 
■wtaely  prohibiting  the  acoompllsbment  by  in- 
direction of  that  which  It  forbids  to  be  done 
directly. 

May,  Ins.  %  806,  p.  599;  Cammack  v.  Letoit, 
88  U.  S.  16  Wall.  643  (21  L.  ed.  344);  Page  v. 
Burrutine,  102  U.  8.  669,  670  (36  L.  ed.  270); 
Oonn.  Mut.  L.  Ins.  (Jo.  v.  Lueht,  108  U.  S.  486 
(27  L.  ed.  800);  Gmn.  Mut.  L.  Im.  Co.  v. 
Sehtefer,  94  U.  8.  467  (84  L.  ed.  261);  Wanuxk 
V.  Davit,  104  U.  6.  77fi  (26  L.  ed.  924);  New 
York  Mut.  L.  Int.  Co.  v.  Armttrong,  117  U.  8. 
597  (29  L.  ed.  900);  Mo.  VaUeg  L.  Int.  Co.  v. 
MeOrum.  88  Kan.  146;  Cooper  v.  Shiuffer  (P&^ 
9  Cent.  Rep.  601;  Price  v.  Supreme  Lodge  K. 


ofH.  68  Tex.  861;  Burnnger  v.  Bank  of  Water- 
town,  67  Wis.  75:  Oilman  v.  Gvrtie,  66  Cal. 
116;  Stoner  v.  Line,  16  W.  N.  C.  187;  Wqpnan 
v.  Smitfi.  16  W.  N.  C.  186;  Meilp  v.  2fer«A. 
Stffyer.ie  W.  N.  C.  186;  Singleton  v.  St.  Louit 
Mut.  Int.  Co.  66  Mo.  68;  OuanUan  Mut.  L.  In*, 
(h.  T.  Mogan,  80  HI.  85;  FrankUn  L.  Int.  Oo. 
V.  ^fton,  58  lod.  881;  FranMin  L.  Int.  (h. 
V.  Hazzard,  41  Ind.  116. 

This  assignment  is  unlawful,  because  it  is 
agaiost  pubuc  policy,  coming  within  the  scope 
of  transactions  prohibited  by  law  for  sound 
reasons  of  public  policy. 

Cammaek  v.  Letoit,  82  U.  8.  15  Wall.  648 
(21  L.  ed.  S44);  Mar,  Ins.  886,  p.  599;  iViw 
V.  Supreme  Lodge  K.  of  S.  96  Tex.  861. 

I*aoy.  J. ,  delivered  the  opioion  of  the  court: 
This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  Rockingham  County,  Tendered 
on  tbe  first  day  of  August,  1887. 

The  case  is  as  follows:  James  H.  Moore  hav- 
ing died,  the  appellee,  Herod  Boman  filed  a 
creditor's  bill  agunst  the  appellee  D.  M.  Beam, 
his  administrator,  bis  widow  and  heirs,  to 
have  an  account  Of  the  debts,  and  to  subject 
the  real  and  perscHul  aasets  to  tbe  payment  of 
the  debts. 

The  administrator.  Beam,  answered,  and 
claimed  that  among  Uie  assets  of  the  decedent, 
Moore,  was  a  policy  of  insurance  for  $5,000  in 
the  Equitable  Life  Assurance  Society  of  the 
United  Slates,  which  bad  been  collected  by  the 
appellant,  John  E.  Roller,  under  an  alleged  as- 
si^meot,  asking  that  the  anawer  be  treated  as 
a  cross-bill,  and  that  said  Roller  be  made  a 


He  pajd  premlnini  on  the  laat  poUor  to  the  amount 
of  ^BB.  Tbe  Inmired  died  wft^la  a  year.  It  was 
beld  there  was  no  disproportion  of  which  tbe  del>t- 
or^  adminJatratora  could  take  advantage.  ItM, 

Tbe  fanoranoe  of  the  life  of  a  debtor  for  the  sum 
of  SSjOQO,  In  favor  of  a  oredltor,  where  the  amount 
of  lodebtediHaa  was  uuoertainwhen  Insunuioe  was 
effected,  but  afterwards  ascertalDed  to  be  between 
(800  and  $750,  was  held,  under  tbe  facts  of  tbe  case, 
to  be  no  evktenoe  of  bad  faith,  <«■  that  tbe  oontraot 
wasK wager.  Oononr.  Oiuniler,«iQ)ni. 

A  penoo  has  an  tauorable  Intereet  In  Us  own  Uf  e, 
and  has  a  right  toiprooure  a  poUor  tbereoo,  and 
make  It  payable,  in  case  of  hla  death,  to  any  person 
whom  be  may  deelre.  Bloomlngton  Mut.  L.  Ben. 
AsML  V.  Blue,  a  WflBLIBep.       IM  HI.  121. 

Act  1882,  ohap.  9,  amendatory  of  Code,  art.  45,  S  8, 
provided  that  a  husband  might  toeure  bis  life  for 
tbe  sole  use  of  his  wife,  and  assign  to  ber  anr  poller 
on  hla  life.  There  la  no  restriction,  g  aalifloatlon  or 
provWon  excepting  from  its  operation  the  ease  of 
a  hoaibaiKl  wko  Is  noable  to  par  his  debts.  EUtott 
V.  Bttbd.  1  Cent.  Bep.  481. 64  Hd.  8S8. 

A  roung  unmarried  woman  wltbout  property, 
who  for  several  yean  has  t>eMi  supported  and  edu- 
cated by  ber  brother,  who  stood  to  her  in  loco  pa- 
reiiHs,  was  held  to  have  an  innuable  Interest  In  bis 
life.  Corson  v.  Gamier,  aupra. 

A  stepson  hss  no  Insurable  Interest  In  tbe  life  of 
Us  stepfather.  United  Brettiren  Hut.  Aid  Society 
T.  JroDcnMOd,  inPa.  8H. 

A  ami-bi-law  has  no  insurable  interest  In  tbe  life 
of  his  mother-in-law,  wbo  has  do  vicrfble  means  of 
support  and  whom  be  keeps  and  maintains.  Btam- 
baugfa  V.  Blake  (Fa.)  S  W.  N.  C  407. 

A  grandobild  has  not  an  insurable  intarest  In  tbe 
UCeof  a  grandfather  merely  by  virtue  of  therehu 
tlonsblp.  Burton  t.  Ooon.  JIut.  K  Ins.  Oo.  US  Ind. 

tai. 

6UB.A. 


Waaertng  pdttelea  are  vtM. 

An  insurable  Interestts  not  neoessarlly  a  definite 
pecuniary  Interest,  suob  as  Is  recognized  and  pro- 
tected at  law;  It  may  be  contingent,  restricted  as  to 
time,  or  Indeterminate  in  amount,  but  It  mint  be 
actual,  and  not  nmely  to  put  a  wager  upon  human 
life.  Gorson  v.  Gamier,  4  Cent.  Bep.  307, 113  Fa.  48S; 
Amlck  V.  Butler,  9  West.  Rep.  843,  Ul  Ind.  678. 

Tbe  essential  point  is  that  the  transaction  be  bona 
fide,  and  not  a  derioe  to  evade  the  law.  Amlck  v. 
Butler,  supra. 

Where  one  procures  Insurance  on  the  life  of  an- 
other in  whom  he  has  no  Insurable  Interest,  the 
policy  is  void,  ibid.;  Lament  v.  Grand  Lodge  Iowa 
Legion  of  Uouot,  81  Fed.  Kep.  160. 

A  person  who  has  no  Insuratde  Interest  In  an- 
other's life  cannot  recover  upon  a  policy  on  snob 
life,  which  Is  purobBsed  during  the  lifetime  of  the 
Insured,  as  tbe  policy  so  obtained  is  a  mere  wager, 
and  void.  Xo.  Taltey  L.  Ins.  Oo.  v.  MeCrnm,  W 
Kan.  140. 

Follolea  held  by  one  not  a  relative  or  creditor  are 
speculative;  and  the  proceeds,  over  expenditure, 
cannot  be  held  by  such  persons  against  representa- 
tives of  the  Insored,  notwithstanding  aaslgnment 
by  heirs.  Bulb  v.  Katterman,  2  Cent.  Bep.  778,  113 
Fa.  m. 

A  policy  taken  upon  the  life  of  another  for  spec- 
ulative purposes  Is  r^rarded  as  nothing  more  than 
a  wager.  Amlok  v.  Butler,  supra. 

A  life  Insurance  policy  forSS<000  as  security  for  a 
tlOO  debt  is  a  wager.  Cooper  t.  Shaeffer  (Pa.)  9 
Cent  Bep.  an,  SO  W.  N.  C.  128. 

In  the  abseaoe  of  any.  Insurable  interest  of  the 
beneficiary,  the  law  will  presume  that  a  policy  was 
taken  out  for  the  purpose  of  a  wager  or  speculation. 
United  Iteethren  MuL  Aid  Society  v.  XoDcmatd,  US 
Fa.  814. 
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party  defendaDt  and  required  to  answer,  the 
oath  bein^  waived.  And  it  is  concerning  this 
policy  of  insurance  that  this  controversy  is  be- 
fore this  court. 

The  administrator  of  Moore  claims  that  the 
assi lament  of  Moore,  altbougfa  absolute  on  its 
face,  was  intended  to  be  only  conditional,  and 
that  tbe  interest  of  Holler  was  conflned  to  the 
four  premiums  which  he  had  paid  qtutrterly,  of 
$62.50  each,  and  fl  fee. 

Tbe  policy  was  taken  out  by  Moore  with 
Messrs.  Lupton  Bros.,  general  agents  of  the 
company  at  Harrisonburg,  the  county  seat  of 
Bockingham  County;  butuothaving  the  money 
to  pay  the  premium,  be  gave  his  note  to  Lup- 
ton Bros,  for  $68.50— the  premium,  $62.60, 
and  $1  fee.  This  note  Lupton  Bros,  carried  to 
Roller  and  sold  at  30  per  cent  discount,  and 
handed  the  policy,  made  out  in  the  name  of 
Moore,  to  Roller,  as  a  further  security  for  tbe 
debt  of  Moore  for  $68.50.  This  policy  and 
note  of  Moore  were  carried  to  Roller  because 
Luirton  knew  that  Roller  liad  business  trans- 
actions with  Moore.  Tfata  transaction,  in  its 
origin,  was  simply  tbe  purchase  by  Roller  of 
tbe  note  of  Moore  at  30  per  cent  discount  and 
tbe  holding  of  the  policy  as  collateral  security. 
Moore  falling  to  pay  the  note.  Roller  began  to 
press  him  for  the  money,  and  then  to  insist 
upon  an  assignment  of  tbe  policy,  drawing  up 
a  paper  to  that  effect  and  authondog  Roller  to 
collect  the  policy  with  the  proviso:  "'Provided 
that  in  the  mean  time  this  uslgnment  and  pow- 
er be  not  canceled  and  annulled."  Moore  held, 
but  did  not  execute,  this  paper,  this  paper  be- 
ing dated  March  81,  1884. 

On  tbe  10th  of  June  following  Roller  wrote 
to  Moore  a  letter  urging  the  matter  and  refer- 
ring.to  the  paper  of  March  SI,  1884,  thus:  "I 
sent  you  a  paper  showing  the  contract  under 
which  I  paid  the  first  premium  for  you— that 
Is,  as  long  as  I  paid  tbe  premiums  the  policy 
was  to  be  mine  and  you  were  to  assign  It  to 
me." 

Tbe  second  quarterly  premium  was  due  on 
the  lOth  of  June.  Lupton,  the  agent,  not  hear- 
ing from  Moore  about  it,  collected  it  of  Roller, 
ana  Moore,  not  noticing  the  agent,  paid  tbe 
premium  directly  to  the  company  in  New  Tork 
and  Lupton  received  the  ocHnpanv's  receipt  for 
it. 

In  the  mean  tlmn  Moore,  on  the  13th  of  May, 
had  applied  for  a  second  policy  of  $5,000  m 
the  same  company,  and  Lupton  applied  the  re- 
ceipt for  the  premium  paia  by  Moore  on  tbe 
first  policy  to  the  first  premium  on  this  second 
policy,  and  bad  it  issued,  he  having  received 
payment  of  Roller  of  the  second  premium  on 
the  first  policy  as  stated.  After  this  Roller 
wrote  the  letter  referred  to  of  that  date,  saying 
further  as  to  the  paper  of  March  SI:  "You  have 
never  returned  that  paper  to  me.  I  do  not  like 
that  way  of  doing  business,  and  write  now  to 
say  that  it  must  be  attended  to  at  once.  You 
must  not  fail  to  attend  to  this  at  once."  On 
tbe  37th  of  June  following  Roller  seot  an  absa 
lute  assignment  to  Moore,  without  any  proviso. 
This  not  being  replied  to  by  Moore,  Roller  wrote 
sfain  on  tbe  4th  of  August:  "You  have  never 
signed  that  assiimment  to  me  of  that  insurance 
policy.  It  must  be  done  without  dday.  You 
are  not  treating  me  right  in  this  matter."  On 
the  lOtb  of  September  Boiler  piOd  tbe  third 
AL.XLA. 


premium,  and  on  tbe  13tb  of  August  the  second 
policy  lapsed.  And  on  the  20th  of  September 
following  Rollerobtained  the  assignment  of  the 
policy,  which  is  absolute  In  its  terms.  Roller 

Kid  \he  fourth  premium,  and  on  the  12th  of 
ibruary  followtng  Moore  died.  And  on  tbe 
35th  of  May  Boiler  collected  the  policy  and 
claims  it  as  nis  own. 

Tbe  circuit  court  held  that  the  assignment 
was  not  a  new  contract  on  the  SOtfa  of  mptem- 
ber  between  the  parties  and  an  absolute  uslgn- 
ment,  but  that  it  bore  tbe  impress  of  the  onp- 
ual  transactions,  and  stood  merely  as  a  security 
for  tbe  advances  made  by  Roller;  and,  follow- 
ing the  case  of  Page  v.  BumtHne,  108  U.  B.  664 
[36  ed.  368],  required  Roller  to  account  to 
tbe  administrator  of  Moore  for  the  policy,  after 
deducting  the  premiums  paid  by  him.  And 
also,  as  this  policy  made  Moore's  estate  solvent. 
Roller  was  allowed  to  retain  another  debt  which 
Moore's  estate  owed  him,  all  the  debts  of  Moore 
being  amply  provided  for. 

From  this  decree  Roller  appealed.  He  in- 
sists that  under  the  assignment  the  policy  was 
bis,  and  that  It  vested  in  bim  the  absolute  own- 
ership; that  he  bad,  as  tbe  creditor  of  Moore, 
an  insurable  interest  in  bis  life,  and  that  the 
policy  was  not  therefore  a  wager  policy. 

The  case  of  Page  v.  BvmsttJia,  tupra,  relied 
on  by  the  circuit  court  and  followed  In  Us  de- 
daion,  is  veiy  similar  to  this  case. 

From  tbe  opinion  in  that  case  we  find  thai 
tbe  transactions  between  Page  and  Bumstlne 
had  their  origin  in  a  loan  of  money  by  Bums- 
line  to  Page.  To  secure  that  loan  an  assign- 
ment was  made  of  Page's  interest  in  tbe  policy 
to  the  extent  of  the  sum  borrowed.  Each  sub- 
sequent anigDment  showed  upon  its  facea  sim- 
ilar arrangement  until  that  of  January  7. 187S, 
was  executed.  The  latter  assignment  by  itself 
Imputed  an  absolute  transfer  to  Bumstlne  of 
all  the  right,  title  and  interest  of  the  assured  in 
Uie  policy,  and  to  tbe  payments  made  therefor, 
and  all  b^eflts  and  advantages  to  be  derived 
therefrom.  "But,"  says  the  opinion,  "the  cir- 
cumstances disclosed  ui  the  record  Indicated 
with  reasonablecertaintytbatthe  real  and  only 
object  of  the  execution  of  the  assignment  of 
January  7,  1878,  was  to  invest  Bumstlne  with 
the  eotire  control  of  the  policy,  to  the  end  that 
thereafter  the  company  might  deal  directlr 
with  him,  and,  upon  tbe  death  of  the  assured, 
that  he  might  be  invested  with  full  authority  to 
receive  the  proceeds  of  tbe  policy  and  apply 
them  in  repayment  of  such  sum  or  sums  as  be 
had  toaoea  to  Page  upon  the  aecnri^  of  tbe 
policy. 

"In  other  words,  the  last  assignment  may  be 
construed  as  simply  appointing  Bumstlne,  upon 
the  death  of  the  assured,  to  receive  from  the 
company  such  sum  as  would  then  be  due  on 
tbe  policy,  and,  after  reimbursing  himself  to 
the  extent  of  his  loan  to  Page,  to  pay  the  bal- 
ance to  the  persons  entitled  tneieto.  A  dlfler- 
eot  construction  of  that  instrument  would  place 
Bumstlne  in  the  position  of  being jpecnanirlly 
Interested  in  tbe  death  of  Page.  Unless  com- 
pelled to  do  80,  we  should  not  suppose  that  he 
had  any  desire  or  purpose  to  speculate  upon 
the  life  of  Page,  or  to  do  more  than  secure  the 
repayment  of  the  money  actually  loaned  by  bina 
to  tbe  asBuxed." 

It  is  certainly  true  In  this  case,  if  notomoed- 
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«d,  that  the  ori^nal  aBsigDment  prepared  by 
Boiler  fraa  an  absolute  aaaign  meat,  and  author- 
izes Roller  to  collect  the  policy  with  d  ue  proviso, 
"provided  tbat  in  the  mean  time  this  aBsign- 
ment  and  power  be  not  canceled  and  annulled." 
This  was  all  that  Boiler  asked  at  first. 

In  the  lOtb  of  June  note,  as  stated.  Boiler 
claimed  that  this  was  the  original  agreement, 
aa  he  beHeved,  saying:  "  I  sent  you  a  paper 
showing  the  contract  under  which  I  paid  the 
flrst  premium  for  you—that  is,  aa  long  as  I 
paid  the  premium  the  policy  was  to  be  mine, 
and  vou  were  to  assign  it  to  me."  Subse- 
quently Roller,  in  a  personal  interview,  pro- 
<mred  an  assignment  absolute  on  its  face. 

The  circuit  court  held  that  this  asdgnment 
bore  the  impress  of  the  original  transaction, 
and  stood  merdy  aa  a  security  for  the  ad- 
vances made  by  Boiler. 

If  the  assignment  was  absolute,  as  it  ap- 
peared upon  its  face  to  be,  and  was  so  intended 
to  operate  between  the  parties,  we  must  con- 
sider whether  Roller  held  such  an  insurable 
interest  in  the  life  of  Moore  as  would  render 
such  an  assignmeut  valid.  The  policy  as 
taken  out  by  Moore  was  a  valid  contract,  and 
as  such  was  assignable  by  the  assured  to 
Boiler  as  security  Tor  anv  sums  lent  to  him  or 
advanced  for  the  premium  and  assessments 
upon  it.  But  was  it  assignable  to  Roller  for 
any  other  purpose? 

As  was  said  by  Mr.  Jvttice  Field  in  a  sim- 
ilar case  (  Warnoch  v.  Davit,  104  U.  S.  779,  36 
L.  ed.  OaiS):  "The  association  bad  no  insura- 
ble interest  in  the  life  of  the  deceased,  and 
could  not  have  taken  out  a  policy  in  its  own 
name.  Such  a  policy  would  constitute  what 
is  termed  a  wagf»'  poUcy,  or  a  mere  specula- 
tion contract  upon  the  life  of  the  assured, 
with  a  direct  interest  io  its  early  termination. 
It  is  not  easy  to  d^ne  with  precision  what 
will,  in  all  cases,  constitute  an  insurable  inter- 
est. It  may  be  stated  generally,  however,  to 
be  soch  an  interest  aiifflng  from  the  relations 
of  the  party  obtaining  the  insurance,  either  as 
creditor  of  or  surety  for  the  assured,  or  from 
the  ties  of  blood  or  marriage  to  him,  as  will 
justify  a  reasonable  expectation  of  advantage 
or  beneBt  from  the  contmuance  of  his  life.  It 
Ifl  not  necessary  that  the  expectation  of  ad- 
vantage or  benefit  should  be  fdways  capable  of 
pecuniary  estimation,  for  a  parent  has  an  in- 
surable interest  in  the  life  of  his  child,  and  a 
child  io  the  life  of  bis  parent;  a  husband  in 
the  life  of  his  wife,  and  a  wife  in  the  life  of 
licr  husbaud.  The  natural  affection  in  cases 
of  this  kind  is  considered  as  more  powerful, 
as  operating  more  efficaciously,  to  protect  the 
life  of  the  Insured,  than  any  other  consldera- 
tiw.  But  in  all  cases  there  must  he  a  reason- 
able ground,  founded  upon  the  relations  of 
the  parties  to  each  other,  either  pecuniary,  or 
of  blood  or  affinity,  to  expect  some  benefit  or 
advantage  from  the  continuance  of  the  life  of 
the  assured," 

The  foregoing  was  approved  in  the  subse- 
quent case  of  Conn.  Mut.  L.  Int.  Co.  v.  Lwhs, 
108  U.  S.  SOS  [37  L.  ed.  801],  and  again  la 
N.  Y.  Mut.  L.  Ins.  Co.y.  ArmHrcmg.m  U.S.  597 

129  L.  ed.  999],  the  same  learow  Justice  say- 
DR  in  that  case,  as  to  an  assignment:  "A. 
policy  of  life  insurance,  without  restrictive 
words,  is  assignable  by  the  aasored  for  a  valu- 
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able  conalderalioa  equally  with  any  otlier 
chose  in  action  when  the  Rsatgnmeot  is  not 

made  to  cover  a  mere  speculative  risk,  and 
thus  eyade  the  law  against  wager  policies,  and 
payment  thereof  may  be  enforced  $or  the  ben- 
efit of  the  assignee." 

The  assignment  of  a  policy,  however,  to  a 
party  not  baving  an  insurable  interest.  Is  as 
objectionable  as  the  taking  out  of  a  policy  in 
his  name.  To  the  extent  in  which  the  assignee 
stipulates  for  the  proceeds  of  the  policy  be- 
yond the  sums  advanced  by  him,  be  stands  In 
the  position  of  one  holding  a  wager  policy. 
The  law  might  be  readily  evaded  if  the  jiolicy, 
or  an  interest  in  it,  could,  in  consideration  of 
payiug  the  premiums  and  assignments  upon 
it,  aoatheTOomise  to  pay  upon  the  death  of 
the  assured  a  portion  of  its  proceeds  to  his 
representatives,  be  transferred,  so  as  to  entitle 
the  assignee  to  retain  the  whole  insurance 
money.  Wamocky.  Davit,  tupra;  Prariklin 
L.  Int.  Go.  V.  Ecaaard,  41  lod.  116;  Stetent  v. 
Warren,  101  Mass.  664;  Cammaek  v.  Letoia, 
82  U.  8.  Ifl  Wall.  648  [21  L.  ed.  2441;  Cooper 
V.  8haeffer(P&.)  9  Cent.  Rep.  601;  Oormm  v. 
Qamier,  119  Pa.  488.  4  Cent.  Rep.  WtiLa- 
mont  V.  HoM-Men't  Mut.  Ben.  Atto.  80  Fed. 
Bep.  817;  Baidorffv.  Fehler  (Pa.)  8  Cent. 
Rep.  330;  Shugarv.  Garman  (Ps.)  8  Cent. 
Rep.  568;  Bttth  v.  KatUrman,  112  Pa.  251,  2 
Cent.  Rep.  776;  T^ee  v.  Supreme  Lodge  K.  of 
H.  68  Tex.  861;  Mo.  VaUey  L.  Int.  Co.  v. 
MeCrum,  86  Kan.  146,  and  cases  cited. 

While  the  foregoing  is  in  accordance  with 
the  weight  of  an£oclty,  the  decisions  are  not 
uniform,  and  we  ore  referred  to  numerous  de- 
cisions to  the  contrary  as  to  aedgued  policies. 
St.  John  V.  Am.  Mut.  L.  Int.  Co.  18  N.  Y.  31; 
Valton  V.  Nat.  Fund  L.  Aatur.  Co.  20  N.  Y. 
33;  Athley  v.  Athley,  8  Sim.  149. 

The  New  York  Court  of  Appeals  holds 
that  a  valid  poUcy  of  insurance  effected  by  a 
person  upon  his  own  life  is  asdgnable  like  an 
ordinary  chose  in  action,  and  tbat  the  aasiRoee 
is  entitled,  upon  the  death  of  the  assured,  to 
the  full  sum,  naynble  without  rtjgard  to  the 
consideration  given  by  him  for  the  assignment, 
or  to  bis  possession  of  any  Insurable  interest  In* 
the  life  of  the  assured.  But  we  are  of  opin- 
ion to  follow  the  decisions  on  this  subject  of 
the  Supreme  Court  of  the  United  Sutes.  and 
those  of  otiier  courts  in'accord  therewith.  And 
we  are  of  opinion  that  if  there  be  any  sound 
reason  for  holding  a  policy  invalid  when  taken 
out  by  a  party  who  has  no  interest  in  the  life 
of  the  assured  (which  will  not  be  denied),  it  is 
difficult  to  see  wh^  that  reason  is  notes  cogent 
and  operative  against  a  party  taking  an  assign- 
ment of  a  policy  upon  the  life  of  a  person  in 
which  he  has  no  interest.  The  same  ground 
which  should  invalidate  the  one  should  inval- 
idate the  other,  so  far,  at  least,  as  to  restrict  the 
right  of  the  assignee  to  the  sums  actually  ad- 
vanced by  him. 

In  the  conflict  of  decisions  on  this  subject 
we  are  free  to  follow  those  which  seem  more 
fully  in  ac(»rd  with  the  general  policy  of  the 
law  against  speculative  contracts  upon  human 
life.  Justice  Field,  in  Warnoch  v.  Davit, 
supra.  Of  the  dangerous  and  pernicious 
tendencies  of  such  policies,  where  one  person 
is  enabled  to  hold  a  money  interest  m  the 
death  of  another,  and,  for  giun.  to  desire  and 
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bring  about  the  death  of  another  by  felonious 
means,  is  forcibly  illustrated  by  Uie  case  of 
y.  T.  Mut.  L.  Int.  Co.  v.  AmiMro^,  »upra, 
where  Hunter  induced  his  frieod  ArmstroDg 
to  insure  his  life  In  his  own  name  and  assign 
the  policy  to  him,  and  within  rix  weeks  way- 
laid him  on  the  highway  at  night,  and  slew 
him  with  blows  infiicted  from  behind,  for 
which  lie  was  afterwards  bansed. 
The  decidon  of  the  drciut  court  te,  we 


think,  without  error.  The  transactions  be- 
tween the  parties  were  rightly  considered  as  a 
whole,  each  supporting  the  other;  but,  if  the 
assignment  is  absolute  in  the  first  t^ace,  the 
decree  is  still  right,  because  Roller  had  no 
greater  losurable  interest  in  the  life  of  theva- 
sured  tbao  Is  decreed  him. 

Hu  decree  of  the  Circuit  Court  of  Bxking- 
ham  appealed  from  here  miuf,  wr^cre,  be 
e^glrmed. 


ALABAMA  BUPKEHIi  COURT. 


Otto  STOELKER,  Appt., 
e. 

Claude  8.  THORNTON  et  at. 

(....Ala.....) 

1.  A  sale  tor  a  valvable  emuldanUlOB 
of  oertifleatea  of  a  mutual  benefit  soolety  lo- 
sorinffa  member's  life,  made  by  suoh  member 
during  his  life.  Is  void,  not  only  bj  tone  of  the 
aooleCr^  resnlationB,  where  they  prohlUt  such 
sales,  but  also  as  against  pnUlc  poUojr. 

8.  Th&  neact  of  kin  of  a  poracm  who  ham 
■old  hla  benefit  eertlfloatefl  by  a  oootract 
which  Is  void  as  against  public  poUo  oan  not  oom- 
apurohaser  to  aooount  to  tbem  for  the  pro- 
ceeds, where  the  aodety  reooamlxed  the  sale  and 
Issued  new  oerttfloatea  to  the  asslffDee,  and  paid 
overthe  money  to  him  on  Uie  death  of  tlie  ln> 
aured. 

8.  The  dispoMl  by  will  of  boneflt  oertl- 
fleatee  insuring  testator's  life  Is  not  Invalid  be- 
eanse  of  his  prevfous  attempt  to  transfer  them  to 
tbe  legatee  by  a  sale  wUoh  Is  Tidd  as  against  pubUo 
policy. 

4>  If  the  omission  to  enter  a  testamen- 
tary direction  dlspoelng  of  the  beneficial  In- 
terest In  benefit  oertlfloatee  Insuring  testator's 
life  "upon  the  record  of  the  supreme  master  of 
exchequer,"  as  required  by  die  oertifieates,  Is 
material,  no  one  but  the  ioclel7  oaa  object 
thereto. 

(November  7, 1880.) 

APPEAL  by  defendant  from  a  decree  of  the 
Montgomery  City  Court  in  favor  of  plain- 
tiffs  in  a  suit  to  bring  an  executor  to  a  eettle- 
ment  of  testator's  estate,  and  to  have  certain 
described  funds  distributed  among  his  next  of 
kin.  Reverted. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Meten.  Tompkins  A  Troy,  for  appeUant: 

The  unquesubned  right  of  a  party  to  be- 
queath the  proceeds  of  ms  benefit  certificates  to 
anyone  he  aees  fit  has  been  frequently  decided. 

wUliamt  T.  Gorton,  2  Tenn.  Ch.  360;  Weil 
V.  Trafford,  8  Tenn.  Ch.  108;  Bieon  v.  Wilher- 
ton,  8  Sneed,  666;  Tenneeaee  Lodge  r.  Ladd,  5 
Lea,  716;  Highland  v.  Highland,  18  Bradw. 
610,  109  111.  866. 

Very  clear  and  binding  provisions  must  be 
shown  to  deprive  a  person  of  the  right  given 
him  bv  the  laws  of  uie  land  to  dispose  of  such 
a  fund  by  wilL 

CaiheUc  Mut.  Ben.  Atea.  y  Priat,  46  Mkh. 
488;  WiUiamt  v.  0»rton.  S  Tenn.  Ch.  869. 

Where  a  member  of  a  benevolent  order  has  a 
benefit  entlAcate  issued  to  him,  and  oamea  at 
9L.R.A. 


the  time  the  person  who  is  to  receive  the  bene- 
fit thereof  at  his  death,  and  the  rules  of  the 
order  permit  him  to  change  the  beneficiary,  or 
dispose  of  the  fund  hj  will,  and  such  member 
in  the  exercise  of  this  right  disposes  of  the  same 
will  to  others  than  those  named  in  the  oer- 
cate,  the  first  designation  is  void  either  as 
rej^aids  the  order  or  the  first-named  benefi- 
ciaiy. 

Clark  V.  Durand,  12  Wis.  228;  ffami*  T. 
Conn.  Mut.  L.  Int.  Go.  50  Mo.  44;  Svift  t. 
RaUway  i^w.  Atto.  96  111.  800;  Union  Mut.  L. 
Int.  Co.  V.  Sterxnt,  19  Fed.  R^  671;  Btekerton 
V.  Jagvet,  38  Hun.  119.  See  Weil  v.  Trafford, 
8  Tenn.  Ch.  108. 

The  power  of  selection  Ls  unlimited  as  to  per- 
sons ana  is  limited  in  time  only  by  the  death  of 
the  member;  the  right  of  the  free  exercise  of 
the  power  of  appointment  given  to  the  member 
requires  its  continuance  until  death,  and  over 
that  power  no  other  person  has  any  control. 

Barton  v.  Providence  Mut.  BHitf  At»o.WS. 
H.  586. 1  New  Eng.  Rep.  856;  Bacon,  Benefit 
Societies.  ^  S06,  tiote  1;  Highland  v.  Highland 
and  Gatholie  Mut.  Ben.  Atto.  v.  Priett,  tupra; 
Gentry  v.  Supreme  Lodge  K.ofB.^  Fed.  Kep. 
718,  30  Cent.  L.  J.  898;  ^piawn  v.  Chew,  60 
Tex.  582;  Hollands.  Taylor,  111  Ind.  131,  • 
West.  Rep.  606. 

The  right  to  change  the  beneficiary  Is  not 
affected  by  the  fact  that  the  first  beneficiary 
paid  the  assessments  of  the  member  and  the 
change  was  made  without  bis  consent. 

Bacon,  Benefit  Societies,  806;  Mammic  Mut. 
Sen.  Aito.  v.  BurkhaH,  110  Ind.  189,  0  West. 
Rep.  92:  Fitk  v.  Equitable  Aid  Union  (Pa.)  9 
Cent.  Rep.  408;  Splaum  v.  Chew,  60  Tex.  684; 
Barton  v.  Protidenee  Mut.  Bel^Amo.  OS  N. 
H.  686, 1  New  Eng.  Rep.  856. 

At  the  time  of  WatBoi?s  death  the  oertiflcate 
in  that  order  provided  for  the  payment  of  the 
fund  to  Stoelker;  so  If  Stoelker  u  not  entitled 
to  the  excess  over  the  sum  due  him,  appellees 
are  entitled  to  no  part  of  It- 
Bee  Turner  v.  Stettt,  38  Ala.  480. 

The  substitution  by  Watson  of  the  appellant 
as  the  beneficiary  in  the  certificate  Issued  by  the 
United  Workmen,  instead  of  his  "estate,"  was 
a  legitimate  transaction,  and  not  intended  as  a 
cover  for  speculation  and  wager;  and  the  dis- 
proportion between  the  amount  due  at  the 
lime  of  the  transfer  and  the  amount  called  for 
by  the  certificate  will  not  render  It  invalid. 

Grant  V.  Kline,  116  Pa.  618,  7  Cent.  Rep. 
636;  BaidoTf  v.  Fehter  (Pa.)  8  Cent.  Rep.  880; 
Bacon.  Benefit  Societies,  %  8tf ,  and  authoiitlea 
cited. 

iUnrt.  Waits  *  Son.  forappelleesi 
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Stone*  Ch.  J„  ddirered  the  opinion  of  the 
ooart: 

The  present  bill  seeks  to  bring  Stoelker,  the 
executor,  to  a  settlement  of  the  estate  of  Charles 
J.  Watson,  deceased,  and  to  have  certain  des- 
cribed funds  dlBtribated  to  complalDanta,  who 
are  next  of  klntoWMstm.  Stoelker  redtts  the 
recovery,  and  insists  that  the  entire  fands  la 
controversy  are  his  propertv.  This  Is  tS.OOO; 
$3,000  of  It  being  a  benefit  secured  to  Watson 
in  a  benevolent  society  known  as  the  "Ancient 
Order  of  United  Workmen,"  and  the  other 
$8,000  being  the  sum  of  two  like  benefits  or 
p^cies  due  to  Watson  from  the  society  known 
as  the  "Knights  of  Frthias."  Each  of  these 
sums  was  payable  on  tnedeath  of  Watson,  with 
certain  provisos,  which  were  complied  with. 
After  the  death  of  Watson  and  the  probate  of 
the  will,  the  two  societies  severally  paid  to 
Stoelker  the  amounts  called  for  in  the  policies. 
Stoelker  was  the  only  creditor,  and  bis  claim, 
exclusive  of  the  funeral  and  administration  ex- 
penses, was  a  Uttle  less  than  $1,000. 

The  one  certificate  declared  that  Watson  was 
"entitled  to  all  the  rights  and  privilege  of 
membersbipin  'AncientOrderof  United  Work- 
men,' and  to  participate  in  the  beneficiary  fund 
of  the  order  to  the  amoantof  $2,000,"  payable 
to  his  estate  at  his  death.with  conditions  which , 
as  we  have  said,  we  need  not  state  here.  The 
other  two  certificates  or  pcAicies,  aggregating 
$3,000,  were  Issued  by  the  society  or  order 
known  as  the  "Knights  of  Pythiaa."  These, 
also,  had  condldone  not  necessary  to  be  noticed 
here.  They  severally  secured  the  sums  of 
$1,000  and  $2,000,  to  be  paid  "to  the  estate  of 
the  said  Charles  J.  Watson,  as  directed  bysaid 
brother  in  his  application,  or  to  such  other  per- 
son or  persons  as  he  may  subsequently  direct, 
hy  will  or  otbeni'tee.  and  entered  upon  the  rec- 
ords of  the  supreme  master  of  the  exchequer, 
upon  due  notice  and  proof  of  death  and  good 
standing  in  the  rank  at  the  time  of  the  death." 

These  several  certificates  or  policies  were  is- 
sued in  1880;  and  by  their  terms,  and  by  the 
rules  of  said  societies,  Uie  member  holding 
them  was  bound  to  make  certain  payments 
when  called  on,  as  a  condition  of  keeping  them 
alive.  It  is  neither  averred  nor  shown  that 
Watson,  when  he  made  his  application  for 
membership  in  the  society  known  as  "Knights 
of  Pythias,"  directed  or  designated  therein  any 
person  to  whom  the  benefit  money  was  to  be 
paid  at  his  death,  nor  is  it  averred  or  shown 
that  any  direction,  given  by  will  or  otherwise, 
was  ever  "entered  npon  the  records  of  the  su- 
preme master  of  the  excheqner." 

Until  1888,  Watson  paid  all  the  caUs  made 
upon  him,  and  ttept  each  of  said  policies  alive. 
At  that  time,  his  health  having  failed,  and  de- 
siring to  travel  as  a  means  of  restoring  it,  he 
entered  into  the  following  agreement  with 
Stoelker:  Heowed  Stoelker  over  $400,  and,  in 
payment  of  said  indebtedness,  and  in  consid- 
eration of  other  $500,  paid,  and  agreed  to  be 
paid,  by  Stoelker  to  him,  he  agreed  to  sell  said 
three  policies  or  benefit  certificates  to  Stoelker, 
he  (Stoelker)  assuming  to  pay  all  calls  that 
might  thereafter  be  made  on  said  policies  or 
benefit  certificates.  Pursuant  to  this  agree- 
ment, Watson  petitioned  the  two  societies  to 
bsve  Stoelker  substituted  as  the  benefldaiy  In 
each  of  the  polides, 

6  Ii.R  A. 


The  BOcielT  known  as  the  "  Ancient  Order  of 
United  Workmen  "  conformed  to  Watson's  di- 
rections, and  substituted  Stoelker  as  the  ben- 
eficiary in  the  policy  it  had  issued.  The 
Knights  of  Pythias  had  a  r^ulation  that  pol- 
icies issued  bv  that  aodety  couira  not  become  the 
subject  of  sale  fora  valuable  consideration,  but 
could  pass  to  a  beneficiary  for  love  and  affec- 
tion only.  It  refused  to  recognize  the  sale  and 
transfer  to  Stoelker,  and  refused  to  substitute 
hhn  as  the  beneQciary.  In  March,  1884,  Wat- 
son executed  his  last  will  and  testament,  and 
therein  bequeathed  to  Stoelkersaid  two  policies 
issued  by  the  Knights  of  I^thias,  describing 
him  as  a  friend  who  had  befriended  him,  and 
making  no  allurion  to  the  debt,  nor  to  the 
transfer.  Itai>pointed  Stoelker  executor;  and, 
Watson  dyingin  June  afterwards,  the  will  was 
proven  and  established.  There  is  no  avermenlf 
or  proof  that  Watson  was  not  mentally  capa- 
ble of  making  a  will,  nor  is  there  imputation  of 
fraud  or  undue  influence  in  Its  procurement. 
The  assault  made  upon  it  will  be  stated  further 
on.  It  is  not  charged  or  pretended  that  Stoelker 
did  not  perform  all  he  promised,  and  did  not 
pay  the  $500  to  Watson,  and  did  not  meet  all 
calls  that  were  made  a  condition  on  which  the 
vitality  of  said  policies  wdb  to  be  preserved. 
Each  society  paid  the  amount  of  the  policies  to 
Stoelker;  and,  as  we  have  said,  the  present  suit 
was  Instituted  to  obtain  the  distribution  of  the 
fund  among  Watson's  next  of  kin.  He  died 
without  lin^  descendants. 

The  right  of  recovery  in  this  case  is  based  on 
the  following  propositions:  That  the  benefit 
certificates  are,  in  substance,  life  insurance  pol- 
icies on  Watson's  life;  that  a  stranger, ^sucu  as 
Stoelker  was,  has  no  insurable  interest,  andean 
neither  sue  out,  nor  lawfully  acquire,  insurance 
on  his  life,  while  he  (Watson)  was  living;  that, 
as  a  consequence,  the  attempted  sale  of  the  pol- 
icies to  Stoelker  In  1888  was  against  public  pol- 
ity, and  was  void;  and  that  the  transaction 
shows  on  its  face  that  the  will  of  1884  was  exe- 
cuted simply  as  a  means  of  carrvinginto  effect 
the  illegal  agreement  of  sale  made  in  1888.  On 
these  groands  it  is  contended  that  Stoelker  can 
only  claim  to  tiie  extent  he  was  a  creditor  of 
Watson,  for  to  that  extent  only  bad  he  an  in- 
surable interest.  We  will  first  consider  this 
case  on  the  agreement  of  sale  made  in  1883,  and 
independently  of  the  will. 

It  is  very  clear  that  the  attempted  contract 
of  sale  of  the  benefit  certificate  issued  by  the 
socie^  of  the  Knights  of  Pythias  was  inopera- 
tive and  TokL  It  was  against  public  policy  for 
Stoelker  to  Insure  Watson's  life,  and  it  was 
.  equally  so  for  him  to  purchase  and  hold  such 
insurance  white  Watson  was  In  life.  An  addi- 
tional  reason  Is  found  in  that  society's  regula- 
tion,  that  its  benefit  certificates  cannot  be  sold 
for  a  valuable  consideration.  So,  if  this  con- 
troversy rested  alone  on  the  agreem«itof  1888, 
not  recofmized  as  valid  by  the  Knights  of 
Pythias,  Stoelker  bad  no  valid  claim  which  he 
could  have  asserted  against  that  society.  Rute 
V.  Mut.  Ben.  Jru.  Co.  23  N.  Y.  516;  Ht^en*  v. 
Warren,  101  Mass.  564;  Franklin  L.  Ins.  Co.  v. 
Hazzard.Al  Ind.  116;  Awjfov.  Q<MenRale,  114 
111.  84;  Mo.  Vallev  L.  Ina.  Co.  v.  Sturgea,  18 
Kan.  08:  Mo.  VaOey  L.  Jnt.  Co.  v.  MeOrum,  86 
Kan.  146;  WarnoekT,  Davi»,  104 U. S. 776 [36 
L.  ed.  884];  Bdmetag      MiUer,  76  Ala.  188; 
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Not., 


Alabama  Odd  Z.  Iru.  Co.  t.  Mobile  Mut.  Int. 
Co.  »1  Ala.  829. 

The  certiScate  issued  br  the  Andent  Order 
of  Uoited  Workmen  stands  on  a  different  foot- 
ing. Il  is  not  sbowD  that  that  society  has  acr 
reflation  forbiddins;  the  transfer  of  itsbenent 
certificates  for  a  valuable  coDslderation.  As 
matter  of  fnct,  It  did  recognize  the  Taliditv  of 
the  sale  and  conveyanoe  made  in  1888,  ana,  in 

gurauance  of  Watson's  request,  issued  a  new 
enefit  ceniflcate,  in  which  Stoelker  was  named 
as  the  beneflclary.  Now,  while  it  may  be  true 
that  it  was  against  public  policy  for  Stoelker  to 
own  a  benefit  certificate  or  life  policy  on  the  life 
of  Watson  while  the  latter  was  living,  that,  as 
a  mere  matter  of  contract  right,  was  a  question 
between  the  society  and  Stoelker.  The  society 
waived  the  objection,  if  under  Its  rales  it  could 
t>bject,  and,  having  paid  the  money,  no  other 
mere  stranger  or  volunteer  can  gainsay  its 
rightful  payment.  Not  was  there  anything 
unconscionable  or  unreasonable  on  the  face  of 
the  transaction.  Watson  was  combating  dis 
ease,  and  was  struggling  to  restore  bis  lualth 
and  prolong  his  life.  He  was  without  money, 
and  was  therefore  without  the  means  of  travel, 
which  he  hoped  might  give  him  relief.  Fail- 
ing to  meet  calls,  *as  without  money  he  miist 
have  failed,  the  certificates  and  insurance 
would  have  become  forfeited,  and  could  have 
benefited  no  one.  The  length  of  his  life  could 
not  have  been  foreknown;  and  hence  it  could 
not  be  reasonably  conjectured  to  wliat  extent 
Stoelker  would  be  taxed  to  meet  the  society's 
calls.  And  the  contract  was  not  of  Stoelker'a 
seeking,  but  was  brought  about  at  the  request 
and  solicitation  of  Watson.  There  la  no  merit 
in  this  feature  of  the  present  suit 

Wills  are  ambulatory,  and  have  no  binding 
effect  during  the  life  of  the  testator.  The  pub- 
lic policy  which  forbids  a  mere  stranger,  having 
no  insurable  interest,  to  take  out  or  otherwise 
acquire  insurance  on  the  life  of  another,  does 
not  prevent  one  holding  life  insurance  from 
disposing  of  the  benefit  by  will.  There  is  no 
wager  in  this,  any  more  than  there  is  in  testa- 
mentary disposition  of  any  other  species  of 
property.  Biaon  v.  Wiikeraon,  8  Sneed,  565; 
Wettv.  TraffoTd,  8  Teon.  Ch.  108;  WiltianuY. 
OoTttm,  3  TeoD.  Cb.  S69;  T^neme  Lodge  v. 
iMdd,  5  Lea,  718;  Highland  v.  Highland,  109 
111.  866,  18  111.  App.  510;  Catholic  Mvt.  Ben. 
Am.  V.  PHeit,  46  Mich.  429;  Clarkx.  Dvrand, 
12  Wis.  258;  Oamla  v.  Conn.  Mut.  L.  In».  Co. 
50  Mo.  44;  Sw^t  V.  Bailwaif  Pau.  Atto.  06  111. 
809;  Biekerton  t.  Jamut,  38  Hnn,  119;  ITnion 
Mut,  L.  ln».  Co.  T.  Btevene.  19  FM.  Rep.  671. 

No  authority  has  been  cited,  nor  can  we 
imagine  any  reason,  why  the  illegal  attempt 
made  by  Watson  to  sell  the  benefit  certificates 
to  Stoelker  sbouldi  per  se,  disable  him  from 
afterwards  making  a  will  securing  the  same 
benefit.  The  agreement  to  sell  was  void,  not 
because  its  effect  was  to  pay  a  debt,  but  because 
it  is  against  public  polu^  that  one  man  shall 
6  L.  R.  A. 


hold  insurance  on  the  life  of  another,  in  whose 
life  he  has  no  Insurable  Interest;  and  the  reg- 
ulations of  the  society  made  it  unlawful  to 
traffic  in  its  benefit  certificates.  Neither  of 
these  objections  can  be  urged  against  testamen- 
tary dispoaitioD.  None  of  the  ordinary 
grounds  of  contest  are  urged  against  the  valid- 
ity of  Mr.  Watson's  will,  such  as  want  of  men- 
tal capacity,  undue  influmoe,  fraud  Id  its  pro- 
curement, etc.  Stripped  to  its  nakedness,  the 
sole  objection  is  that  Watson  owed  Stoelker 
money;  felt  grateful  to  him  for  his  kindness 
and  indulgence;  and  bequeathed  his  property 
to  him,  a  stranger,  to  the  exclusion  of  his  blooii 
relations.  Have  we  authority  to  set  udde  a  will 
on  this  account? 

In  Sherrod  t.  Sherrod,  88  Ala.  587,  tUSS,  fa 
this  language:  "A  testator  may  give  no 
reasons,  or  very  foolish  reasons,  for  his  acts; 
yet,  if  he  have  testamentary  capacity,  his  will 
must  be  carried  into  effect."  And  in  Manigault 
V.  Deaa,  \  Bailey,  Eq.  802,  speaking  of  the  ca- 
pacity of  a  testator,  it  was  said;  "  If  be  will, 
he  may  indulge  his  partialities  and  prejudices, 
and  exercise  wbdom  or  folly,  in  the  disposiUoo 
of  his  estate." 

We  should  be  reluctant  to  hold  that  a  wUI 
prompted  by  no  known  motive  would  be  valid, 
while  if  it  was  the  result,  in  whole  or  in  part, 
of  a  sense  of  pecuniary  obligation,  that  alone 
would  require  us  to  set  it  aside.  The  void  at- 
tempt to  sell  the  benefit  certificates  did  not  dis- 
able Watson  to  execute  the  will.  He  nnques- 
tionably  had  capadty  to  bequeath  his  property 
to  any  other  stranger.  He  bad  equal  capacity 
to  bequeath  it  to  Stoelker. 

The  benefit  certificates  provide  that  their 
several  sums  be  paid  "  to  the  estate  of  the  said 
Charles  J.  Watson,  as  directed  by  said  brother 
Id  his  ^ipUcation,  or  to  such  other  person  or 
persons  as  he  may  subsequently  direct,  by  will 
or  otherwiFe.and  entered  upon  the  record  of  the 
supreme  master  of  the  exchequer."  It  is  con- 
tended that,  because  Watson's  testamentary  di- 
rection is  not  shown  to  have  been  "entered 
upon  the  record  of  the  supreme  master  of  the 
exchequer,"  Stoelker  can  claim  no  rijtht  under 
the  will.  It  is  difficult  to  see  how  this  require- 
ment can  be  complied  with,  if  intended  to  be 
applicable  to  testamentary  direction. 

As  wills  take  effect  only  at  the  death  of  the 
testator,  it  would  seem  that  no  time  is  allowed 
for  entering  the  direction  on  the  "record  of  the 
supreme  master  of  exchequer."  But  we  need 
not  decitle  this  question.  If  there  is  anything 
in  it, — and  we  think  there  is  not,— only  the  so- 
ciety could  object  to  its  omis8i<ni:  audit  basnet 
done  so.  It  has  acknowledged  its  liabill^  and 
paid  the  money.  The  complaiDants  show  uo 
right  to  the  money  sued  for. 

The  decree  of  the  chancellor  is  reversed,  and 
the  cause  remanded,  that  the  chancellor  may 
make  proper  orders  in  the  premises. 

Reeened  and  remanded. 

Chiton,  J.,  did  not  aft. 
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PENNSYLVANIA  SUPREME  COURT. 


Isaac  N.  DEAN,  Ftff.  in  Err., 
ff. 

PENNSYLVANIA  R  CO. 
(  Pa.  1 

1.  Thtt  necUgenee  of  the  diivar  of  a 
private  Teblcle  cannot  bo  imputed  to 
one  wbo  is  ridln^f  with  him  merely  by  In- 
Tltatdon.  BO  as  to  prevent  the  latter  from  recover- 
ing against  a  third  party  through  whose  oegll- 
genoe,  oonoiutliv  of  the  driver,  be 

reoelvea  lojozlea. 

IB.  One  who  mlipht  have  seen  the  danger 
of  a  reckleM  attempt  by  the  driver  of 
a  vehicle  whiob  he  was  ridlnji  to  cross  Tail- 
road  tracks,  and  who  knew  that  a  train  was  due 
about  that  time,  but  did  cot  himself  look  or  listen, 
or  warn  the  iMver,  or  ask  to  get  out.  Is  as  guUty 
of  negligence  aa  the  driver  Is,  andcannot  recover 
for  Injuxlee  received  in  a  coUlslon  with  the  engine 
at  the  lafLnnd  ercMBing. 

(October  7, 1889.) 

ERROR  to  the  Court  of  Commoii  Pleas, 
No.  1,  of  AUegbeny  County  to  review  a 
jadgment  of  Donsuit  in  an  action  to  recover 
dama^  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  ne^igence.  Af- 
firmed. 

The  facta  sufficiently  appear  in  the  opinion. 
M^MTt.  Edward  Campboll*  Thomaa 
Patterson  and  David  Q.  Ewlafl**  for 

plaintiff  in  error: 

The  defendant  Company  was  negligent  in 
not  givinjr  the  proper  warning. 

LouftvilU,  a  dt  L.  R.  Co.  v.  Qoetz,  79  Ky. 
443,  14  Am.  &  Eng.  R.  R.  Cas.  627;  Fumton 
V.  Chicago,  R.  I.  &  P.  R.  Go.  61  Iowa,  452, 
14  Am.  &  EDg.  R.  R.  Cas.  640;  Nehrbaa  v. 
Central  Rac.  R.  Co,  62  Cal.  820, 14  Am.  &  Eng. 
R.  R.  Cas.  670;  ikwolv  v.  Chicago,  M.  d  8t.  P. 
ROa.  Si  Minn.  6S6,  19  Am.  &  Eng.  R.  R. 
Cas.  BOS. 

Plaintiff  was  a  voluntai^  paaseneer  and  was 
injured  through  the  negligence  ot  his  driver, 
which  cannot  be  imputed  to  him. 

Carlide  v.  Brians,  4  Cent.  Rep.  S06,  118 
Pa.  544;  Beach,  Neg.  §  S6;  Danville,  L.  & 
N.  Tump.  Road  Co.  v.  Stewart,  2  Met.  (Ky.) 
119;  Bennett  t.  Nea  Jersey  R.  cfe  Transp.  Co. 
38  N.  J.  L.  225;  Covington  Transfer  Co.  v. 
Kaiy,  86  Ohio  St.  86;  AVnon  v.  Hetriek,  90 
Ind.  545;  Cnddy  v.  B<ym,  48  Mich.  596;  EtMn- 
ton  V.  N.  T.  Cent.  A  II.  R.  R.  Co.  66  N.  Y.  11; 
Dyer  v.  Erie  R.  Co.  71  N.  T.  228;  Matterson 
V.  N.  T.  Cent,  d  K  B.  B.  Co.BiN.  Y.  247. 


-  NoTX.— JVetf^Kfuse  of  one  penon  eamot  he  fmimtwl 

to  another. 

The  negligence  of  a  driver  of  a  wagon  is  not  im- 
putable to  a  pereoD  riding  with  btan  as  a  mere 
gneat,  and  who  men  ordinarr  oare  to  avoid  the  in- 
jur?. Galveston,  H.  *  S.  A,  B.  Go.  v.  Kutao,  72 
Tex.  048;  Ntobet  v.  Gamer,  1  L.  R.  A.  152,  T5  Iowa, 
314:  State  v.  Boston  &  H.  K.  Co.  6  New  Eng.  Rep. 
777. 80  He.  480;  Knightstown  v.  Husgrove,  US  Ind. 
121:  BheOleld  Gent  Union  Telepb.  Co.  86  Fed.  Bep. 
IM;  Noyea  v.  Boscawen,  5  NewfBng.  Bep.  70,  N  N. 

H.aaL 

A  passenger  on  a  steam  tug  Is  not  responsible  for 
the  negUgenoe  of  its  raanagera,  and  can  maintain  a 
6L.R.  A. 


Mr.  George  B.  Gordon,  with  Mesers. 
William  Scott  and  John  H,  Hampton* 

for  defendant  in  error: 

This  case  is  governed  by  that  of  Orescent 
Ttep.  t.  Andmor,  6  Cent  Rap.  616,  114  Pa. 
648. 

It  was  plaintiff's  imperative  duty  to  stop, 
look  and  listen. 

Carroll  V.  Penntylvania  R.  Co.  12  W.  N.  C. 
848;  Moore  v.  Pkila.  W.  d  B.  R.  (Jo.  108  Pa. 
358;  Lehigh  Valley  R.  Go.  v.  Brandtmaier,  5 
Cent.  Rep.  114.  118  Pa.  616. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  Isaac  N.  Dean,  whilst  crossing 
the  tracks  of  the  defendant  Company's  road  at 
Frost  Station,  Fayette  County,  in  a  wagon,  on 
the' morning  of  toe  25th  of  November,  18&3, 
was  struck  by  the  locomotive  of  a  passing 
train,  and  this  suit  was  brought  to  recover 
damages  for  the  injury  sustained  through  the 
alleged  negligence  of  me  defendant  on  that  oc- 
casion. Toe  negligent  act  complained  of  is 
that,  although  the  train  was  running  at  the 
rate  of  thirty  ot  forty  miles  an  hour,  no  suffi- 
cient warning  of  its  approach  to  the  crossing 
was  given,  either  by  blowing  the  whistle  or 
ringing  the  bell. 

On  tne  part  of  the  defendant  it  is  contended 
that,  assuming  this  to  be  so,  the  plaintiff,  not 
only  through"  the  negligence  of  the  driver  of 
the  wagon,  but  by  his  own  negligence,  con- 
tributed to  the  injury,  and  therefore  cannot 
recover.  William  Fields  was  the  owner  of  the 
horses  and  wagon,  and  was  the  driver.  That 
he  was  guilty  of  negligence  cannot  be  denied; 
it  was  his  duty  to  anticipate  the  probable  pas- 
sage of  trainB  on  the  railroad,  and,  before  at- 
tempting to  cross  the  tracks,  to  stop,  look  and 
listen  for  their  am>roach:  and  this  the  plaintiff 
frankly  admits  fields  failed  to  do.  When  he 
left  the  comer  of  the  Blackburn  House,  some 
three  hundred  feet  distant  from  the  crossing, 
he  trotted  his  horses  to  the  bmw  of  the  hill,  a 
little  more  than  half  way,  and  cheeking  them 
there  a  little,  he  started  down  the  bill  at  a  fast 
trot  to  the  railroad,  where  the  collision  oc- 
curred. 

Mr.  Gilmore,  an  engineer,  called  by  the 
plaintiff,  testifies  that  the  locomotive  and  cars 
on  the  track  were  plainly  visible  to  a  person 
riding  iu  a  wagon  on  the  public  road,  at  almost 
any  point,  for  a  distance  of  1,800  feet,  subject 
to  such  temporary  obstructions  as  might  exist 
from  intervening  buildings  and  trees;  and  it  is 
conceded  on  all  hands  that  at  a  point  ten  feet 


Joint  action  against  the  carrier  and  a  third  party 
by  proving  that  both  were  n^llgent.  Marktaam  v. 
Houston  Direct  Nav.  Co.  (Tex.)  11  8.  W.  Rep.  131. 
See  Nisbet  v.  Gamer,  1  L.  B.  A.  109$  and  note,  76 
Iowa,  S14. 

The  neglijrence  of  the  parent  cannot  be  Imputed 
to  the  child.  Cleveland  HoUlng-MlU  Co.  v.  Cor^ 
rigac,  3  L.  B.  A.  8SR.  46  Ohio  St.  883;  Chicago  City  B. 
Co.  V.  BoblDBon,  4  L.  R.  A  126, 127  111.  9. 

Iiiabffity  for  injury  In  case  of  oonourrent  negU- 
genoe.  Oaiterville  v.  Cook  (111.)  1 L.  B.  A.  7SL 

Proximate  oauae  of  lojuzy  at  laUroad  croastng. 
mil  V.  Fort  Boyal  *  W.  a  &  Oo.  (8.  C.)  6L.aA. 

Digitized  by  Google 


144 


FmonTLTAHIl.  BVFBBIOC  COUBT. 


Oct., 


from  the  railrond  the  track  itself  was  vistble 
for  a  quarter  of  a  mile  or  more. 

Hanng  failed  to  stop,  look  and  listen,  he  im- 
dertook  to  cross  the  r^road  tracks.  Fields 
failed  to  perform  a  duty  which  the  law  plainly 
imposed  upon  him,  and  he  was  therefore  guilty 
of  negligence,  which  contributed  to  the  injury. 

But  can  the  negligence  of  FieldB  be  Imputed 
to  Dean! 

In  Loekhart  t.  Liehtenthaler,  46  Pa.  151,  it 
was  held  that  where  a  passenger  in  a  carrier's 
Tdiide  is  injured  by  a  collision  resulting  from 
the  negligeoce  of  those  in  charge  of  it  and 
those  in  charge  of  another  vehicle,  the  carrier 
only  is  answerable  for  the  injury;  and  this  esse 
was  followed  by  Philadelphia  a  R.  E.  Co.  v. 
Boyer,  97  Pa.  91.  where  the  same  rule  was  ap- 
plied. The  decision  in  Loekhart  t.  lAehten- 
thater  wss  made  by  adopting  the  condasion  of 
the  English  courts  in  Bridge  r.  Grand  Junc- 
tion R.  Co.  9  Mees.  &  W.  247  (1838),  in  the 
Exchequer;  Thorogood  v.  Bryan.  8  C.  B.  115. 
and  Cattlin  v.  HilU,  Id.  123  (1849)  in  the  Com- 
mon Bench.  These  cases  were  followed  in  the 
Exchequer  in  Armstrong  t.  Laneathire  <ft  Y. 
S.  Go.  44  L.  J.  N.  8.  Bxch.  80  (l9tS),  U  R 
10  Exch.  47. 

The  principle  upon  which  all  these  English 
cases  appear  to  have  been  detennloed  is,  that 
the  panenger  is  so  far  Identified  with  the  car- 
riage in  which  he  is  traveling  that  want  of  care 
on  the  part  of  the  driver  will  be  a  defense  to 
the  owner  of  the  ottier  carriage  that  directly 
causes  the  injury. 

In  Thorogood  v.  Bryan,  which  is  the  leading 
case,  a  passenger  alighting  from  an  omnibus 
was  thrown  down  and  injured  by  the  negligent 
management  of  another  omnihus,  audit  was 
held  that  an  action  would  not  be  maintained 
against  the  owner  of  the  latter  if  the  driver  of 
the  omnibus  in  which  the  passenger  was  riding, 
by  the  exercise  of  proper  care  and  skill,  might 
have  avoided  the  accident  which  caused  the 
injury.  The  rule  asserted  is  one  of  general 
application,  no  matter  whether  the  conveyances 
are  public  or  private,  or  wh^ber  the  party  in- 
jured is  conveyed  at  his  own  request  or  at  the 
request  of  the  driver. 

Id  Loekhart  v.  LiektenthaUr,  however,  the 
raUontUe  of  the  rule  in  Thorogood  v.  Bryan 
was  not  considered  tenable;  indeed,  the  reasons 
assigned  for  it  in  the  English  cases  were  ex- 
prenly  rejected,  and  the  liability  of  the  carrier 
was  put  upon  different  grounds,  the  grounds 
of  public  policy.  "I  would  say,"  says  the 
learned  iuage  delivering  the  opinion  of  the 
court,  "the  reason  for  it  is  that  it  better  ac- 
cords with  the  policy  of  the  law  to  bold  the 
carrier  alone  responsible  in  such  instances,  as 
an  incentive  to  care  and  diligence.  The  law 
fixes  the  responsibility  upon  a  different  princi- 

?ile  in  the  case  of  a  carrier,  as  already  noticed, 
rom  that  of  a  party  that  does  not  stand  in  that 
relation  to  the  party  injured;  the  very  philoso- 
phy of  the  requirement  of  greater  care  is  that 
he  shall  be  answerable  for  omittinig  any  duty 
which  the  law  has  defined  as  hu'rufe  and 
guide,  and  will  not  permit  him  to  escape  by 
imputing  negligence  of  a  less  culpable  charac- 
ter to  others,  but  sufficient  to  render  them  lia- 
ble for  the  consequences  of  his  own." 

It  will  be  observed  that,  as  the  reasons  as- 
"^omed  for  the  rule  in  Loekhart  v.  Liehtenthaler 


extend  only  to  cases  in  which  the  party  is  in- 
jured by  the  joint  negligence  of  his  common 
carrier  and  another,  the  rule  has  no  applica- 
tion to  cases  where  the  injured  party's  convey- 
ance is  private;  and  this  was  the  ground  upon 
which  CJarliale  v.  Brisbane,  IIS  Pa.  544,  4 
Cent.  Bep.  508,  was  decided.  In  that  case  the 
conveyance  was  private,  the  i>arly  injured  be- 
ing carried  without  compensation,  and  both  of 
the  negligent  parties  held  to  the  same  degree  of 
caretfuid  diligence;  the  doctrine  of  Loekhart 
T.  LitMentkaler  was  therefore  not  applleablfc 
The  i»inclpleof  Thorogood  v.  Bryan  oas  been 
approved  in  some  of  the  States,  and  in  others 
it  has  been  rejected  as  altogether  indefensible. 
It  bas  been  recognized  and  sustained  in  Ver- 
mont {Carliale  v.  Sheldon,  88  Vt.  440);  in  Wis- 
consin {Hoitfe  V.  Fidton,  39  Wis.  296;  Prideaux 
V.  Mineral  Point,  48  Wis.  618;  Olia  v.  /anet- 
tilU,  47  Wis.  422):  and  in  Iowa  {J'ayns  v.  Chi- 
cago B.  1.  A  P.  R.  Co.  39  Iowa,  528).  On  the 
other  band,  the  doctrine  has  been  declared  un- 
sound and  untenable  by  the  Supreme  Court  of 
the  United  States  in  the  very  recent  case  of 
Little  T.  Hatkett,  116  U.  8.  366  [29  L.  ed.  652]. 
The  doctrine  haa  also  been  disapproved  and  re- 
jected in  New  York  {Bt^naon  v.  JV.  Y.  Gent. 
A  H.  R.  n.  Co.  66  N.  Y.  11;  i>wrv.  BrieR. 
Go.  71  N.  T.  228;  Matterton  v.  N.  T.  Cent.  S 
IT.  B.  R.  Go.  84  N.  Y.  247);  in  New  Jersey 
(Bennett  v.  Jersey R.  A  TVaJup.  Co.  86  N. 
J.  L.  225;  ir«B  York,  L.  E  A  W.  B.  Go.  v. 
Steinbrenner,  47  N.  J.  L.  161-171);  in  Maine 
{State  v.  Boston  AM.  B.  Co.  80  Me.  480,  6 New 
Eng.  Rep.  777,  88  Alb.  L.  J.  269);  in  Ohio 
(Cotdngton  Tranter  Go.  t.  Kelly,  86  Ohio  St. 
86-91);  in  Illinois  {Wabash.  St.  L.  A  P.  R.  Go. 
V.  ShaeJdet,  105  Bl.  864);  in  Kentucky  {Dan- 
ville, L.  A  N.  l\irnp.  Road  Co.  v.  &e«iart,  2 
Met.  (Ky.)  119;  LouisvUle,  C.  A  L.  B.  Co.  v. 
Case,  9  Bush.  728):  in  California  {Tompkins  v. 
Clay  St.  R.  Co.  66  Cal.  168);  in  New  n&mih 
ehin{Noye»T.  Boscatoen,  64  N.  H.  861,  6  New 
Eng.  Rep.  70);  hi  Minnesota  {Fotlman  t.  Man- 
ka^,  86  Minn.  623);  in  Michigan  {Oitddv  y. 
Horn,  46  Mich.  696);  and  to  Maryland  {Phila- 
delphia, W.  A  B.  R.  Co.  V.  Hogeiand.  66  Md. 
149,  5  Cent.  Rep.  587);  whilst  in  Pennsylvania, 
as  we  have  already  stated,  the  rule  has  been 
partially  adopted,  and  the  reasons  given  by  the 
Engliah'courts  have  been  expresdy  rejected. 
In  some  of  the  States,  as  in  Wisconsin,  Mich- 
igan and  Iowa,  a  dlstiodjon  would  appear  to 
have  been  taken  between  a  public  and  a  private 
conveyance;  and,  as  an  examination  of  the  cases 
cited  will  show,  it  bas  been  there  held  tiiat 
whea  the  injured  person  is  riding  in  a  private 
conveyance  by  invitation  of  the  driver  and 
without  compiensation,  the  driver  will  be  re- 
garded as  his  agent,  and  upon  tiiat  ground  the 
negligence  of  the  latter  is  Imputed  to  the  for- 
mer. 

In  Pennsylvania,  New  York,  Ohio,  Mtone- 
sota  and  other  States  this  doctrine  of  agency  is 
expressly  repudiated,  and  it  is  held  that  In  such 
cases  tbe  driver's  negligence  cannot  be  so  im- 
puted. 

Thus  it  will  be  seen  that  the  cases  are  con- 
flicting; the  rulings  in  England  and  in  this 
country  have  been  in  the  greatest  confusion, 
which  we  think  is  attributable  to  the  fact  that 
the  general  rule  of  Thorogood  v.  Bryan,  which 
for  tnirty-eightyearawasfolknrediiiBDglud, 
Digitized  by  VjOOg  IC 


Dun  t.  Fbhitbtltabia.  H.  Co. 


14B 


and  fn  parts  ot  tbis  ooontiT  was  rested  upon 
whollj  indef BDstble  groano.  The  vain  effort 
to  sofitaiD  a  rule  of  law,  which  was  at  Tariance 
with  reason  and  common  sense,  has  given  rise 
to  these  various  conflicting  views  and  de- 
<i8ions. 

The  English  Court  of  Appeal,  however,  in 
A  very  recent  case.  The  Bemtna  (Armttrong  v, 
MiiU,  L.  R.  13  Prob.  Div.  08),  decided  in  Jan- 
oar;,  1887,  expressly  overrules  the  case  ot 
Tkoroffood  T.  Bti/an,  and  holds  that  one  who  is 
«  passenger  in  a  public  conveyance  does  not 
identify  himself  with  the  conveyance,  or  the 
persons  in  charge  of  it,  and  that  their  negli- 
Kence,  direct  or  contributory,  can  in  no  respect 
be  imputed  to  him.  In  the  Judgment  of  the 
■<!fniTt,  Lord Eaher,  M.  R.,  after  an  extended  re- 
-view  of  the  English  and  American  cases,  said: 
"After  having  thus  laboriously  inquired  into 
the  matter,  and  having  considered  the  case  of 
Thorogood  v.  Bryan^  8  C.  B.  115,  we  cannot  see 
any  principle  on  which  it  can  be  supported; 
and  we  tbink  that,  with  the  exception  of  the 
weighty  observation  of  ZordBramwell,  though 
that  does  not  seem  to  be  a  floal  view,  the  pre- 

Emderance  of  judicial  and  pnrfeastonal  opin- 
□  in  England  u  against  it,  and  that  the  weight 
of  judicial  opinion  in  America  Is  also  against 
it.  We  are  of  opinion  that  the  proposition 
maintained  in  it  is  erroneously  unjust,  and  in- 
consistent with  other  recognized  propositions 
of  law.  As  to  the  propriety  of  dealing  with  it, 
at  this  time,  tn  a  court  of  appeals,  it  is  a  case 
which,  from  the  time  of  Its  publication,  has 
been  constantly  criticised,  and  no  one  can  have 
gone  into  or  have  abstained  from  going  into  an 
omoibii&,  railroad  or  ship  on  the  faith  of  the  de- 
cision. We  therefore  thiak  that  now  that  the 
question  is  for  the  first  time  before  an  English 
court  of  appeal,  the  case  of  Thorogood  v.  Bryan, 
8  C.  B.  115,  must  be  overruled."  See  Carlide 
V.  Brisbane,  113  Pa.  544,  4  Cent.  Rep.  608,  57 
Am.  Rep.  48S-S10. 

In  the  case  of  Utile  v.  BiteJcett,  tupra.  in  the 
Supreme  Court  of  the  United  States,  Mr.  Jug- 
iiee  Field,  delivering  the  opinion,  says:  "  The 
truth  is,  the  decision  in  Thorogood  v.  Bryan. 
rests  upon  indefensible  ground.  The  identifi- 
cation of  the  passenger  with  the  negligent 
■driver  or  owner,  without  his  co-operation  or 
encouragement,  is  a  gratuitous  assumption. 
There  is  no  such  identih'.  The  parties  are  not 
in  the  same  position.  The  owner  of  a  public 
■conveyance  is  a  carrier,  and  the  driver  or  the 
person  managing  it  is  bis  servant.  Neither  of 
them  is  the  servant  of  the  passenger,  and  bis 
asserted  identity  with  them  is  contradicted  by 
the  daily  experience  of  the  world." 

Quotations  might  be  given  from  many  cases 
in  the  different  States,  illustrating  the  ver^  firm 
and  emphatic  manner  in  which  the  doctrine  of 
this  celebrated  case  has  been  denied.  The  au- 
thorities in  England,  and  the  great  current  of 
authorities  in  this  country,  are  against  it.  Nor 
«L.a  A. 


can  I  see  why  upon  any  rule  of  J>ab1ic  pcdlcy 
a  party  Injured  by  the  concurrentand  contrib- 
utory negligence  of  two  persons,  one  of  them 
hia  common  carrier,  should  be  held  and  the 
other  released  from  liability;  as  to  tbis,  I  speak 
only  for  myself;  in  my  opinion  there  is  no 
principle  consonant  with  common  sense,  com- 
mon honesty,  or  public  policy,  which  should 
hold  one  not  guilty  of  any  negligence,  either 
of  omission  or  commission,  for  tw  negligence 
of  another,  imputed  to  him  under  such  cir- 
cumstances. Although  in  CarlMe  v.  Brisbane 
I  may  appear  to  have  accepted  that  doctriae, 
I  meant  to  merelv  state  that  the  ground  upon 
which  this  court  nad  rested  this  rule  was  better 
than  that  taken  by  the  English  courts. 

But  if  this  were  not  so,  Fidds  was  not  a 
common  carrier.  Dean  was  riding  in  the  wag- 
on merely  by  invitation  of  Fields,  who  hap- 

gened  to  be  going  in  the  direction  of  Dean's 
ome  with  a  load  of  provisions.  He  was  car- 
ried without  compensation,  merely  as  an  act  of 
kindness  on  the  part  of  Fields,  who  had  sole  con- 
trol of  the  team  and  of  the  wagon.  The  case 
is  similar  in  this  respect  to  Carlt^  v.  Bri^Tte, 
tupra,  and  to  the  case  of  FbUman  v.  JiankaUf, 
85  lAbin.  523. 

We  are  clearly  of  opinion  that  if  Dean  him- 
self was  guilty  of  no  negligence  the  negligence 
of  Fields  cannot  be  imputed  to  him;  but  it  is  in 
this  respect  this  case  differs  from  Carlisle  v. 
Brisbane.  In  the  case  just  cited  Brisbane  was 
a  stranger,  the  accident  occurred  after  night 
and  after  a  fresh  fall  of  snow.  It  was  caused 
from  a  defect  in  the  street.  There  was  no  evi- 
dence  whatever  that  Brisbane  knew  that  Corn- 
man  was  a  reckless  or  unskillful  driver,  or 
tbat  he  (Brisbane)  saw,  or  by  the  exercise  of 
reasonable  care  at  the  time  could  see,  or  ought 
to  have  seen,  the  dangerous  condition  of  the 
street;  indeed,  the  jury  found  that  he  was  not 
personally  aware  of  either,  and  no  question  was 
raised  Involving  that  view  of  the  case. 

Here,  however,  the  facts  are  of  a  different 
character.  Dean  knew  the  locality  well ;  he  had 
crossed  the  tracks  frequently  at  this  point;  he 
knew  tbat  a  train  was  due  about  that  time,  and 
tbat  he  was  approaching  the  railroad  track  at  a 
fast  trot;  yet  he  took  no  precantioDs.  He  was 
certainly  responsible  for  his  own  negligence;  be 
sat  with  his  back  to  the  driver,  and,  although 
he  might  have  seen  his  danger,  he  confesses 
tbat  he  did  not  look.  He  said  nothing  by  way 
of  warning  to  Fields,  nor  did  he  ask  bim  to 
stop,  to  look  and  listen,  or  to  permit  him  (Dean) 
to  get  out;  and  the  danger  was  as  obvious  to 
Dean  as  It  was  to  Fields.  The  testimony  is 
wholly  to  the  effect  that  the  plaintiff  committed 
himself  voluntarily  to  the  action  of  Fields; 
that  he  joined  him  In  testing  the  danger,  and 
he  is  responsible  for  bis  own  act.  The  case  is 
ruled  by  Orescent  Ticp.  v.  Anderson,  114  Pa. 
648.  6  Cent.  Rep.  616. 
The  judgment  is  qfflrm^ 
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9. 

Tlieophile  BEAUDRY. 

(....Ma«.....) 

The  appUcatioiif  with  a  minor'a  fsonsent. 
of  iHlft  of  bis  wayes  to  the  payment  of  a 
debt  due  from  bis  deceased  fatfaer^s  estate  to  hts 
employer,  will  not  be  bindfn?  on  him  in  a  aub- 
Bequent  adtlon  on  guantum  meruU,  although  the 
employer's  remedy  a^aicBt  the  estate  has  been 
lost  In  the  mean  time,  where  the  minor  had  do 
Itecunlary  interest  in  the  payment  of  the  debt 
because  he  was  not  entitled  to  anytUng  from  his 
fatiier'8  estate. 

(January  2.  ISBtU 

ON  report.   New  trial  ordered. 
Tbis  was  an  action  of  contract  tried  in  the 
Superior  Court,  Essex  County,  without  a  jury. 
The  court  found  for  defendant. 
The  facta  are  stated  in  the  opinion. 
Mr.  C.  Sewall.  for  plaintiff: 
Where  a  minor  sells  real  estate,  passes  bis 
deed,  takes  his  money,  and  the  grantee  enters 
into  possessioD,  he  can  avoid  that  sale  im- 
mediately upon  arriving  of  age  althouj^  the 
rontract  oaa  been  fully  executed. 
Chandler  v.  Simmona,  97  Mass.  614. 
This  case  cornea  within  the  purview  of  the 
law  as  determined  in — 

Oanlej/  v.  Looney,  100  Mass.  862;  Brookt  v. 
Preacott,  114  Mass.  803;  WiUiama  v.  NiekoU, 
121  Mass.  486. 

Upon  the  question  of  the  plainliif's  right  to 
avoid  such  a  contract,  the  decisions  in  Vent  v. 
Otgood,  19  Pick.  672;  Chandler  v.  Simmons,  97 
Mass.  508,  514;  Qaffney  t.  Hayden,  110  Mass. 
187;  and  Freeman  r.  NieheU,  188|MaaB.  818. 
are  decisive  of  the  matter. 

Even  in  a  case  of  an  entire  or  special  contract, 
a  minor  may  avoid  it  and  sue  on  a  quantum 
meruit,  and  lecoTer,  although  be  has  failed  to 
perform  the  same. 

Mote*  V.  Siexmi,  3  Kck.  882;  Oaffney  t. 
J7a/d»i,  110  Mass.  187. 
Mr.  John  HtRayaaoad. for  defendant: 
As  an  executed  tsontract  it  cannot  now  he  re- 
scinded. 

Stone-v.  JOenniton,  18  Pick.  1;  Breed  r.  Judd, 
1  Gray.  465. 

By  the  lapse  of  time  and  conveyance  of  the 
property  of  the  father,  the  defendant  cannot 
now  be  put  in  the  same  position  as  he  stood 
when  the  contract  was  made. 

Breed  v.  Judd,  1  Gray,  456. 

The  defendant  in  this  action  was  made  the 
agent  of  the  plaintiff,  to  apply  the  payments  to 
the  father's  debts,  and,  the  money  being  so  ap- 
plied, there  was  an  executed  aireocy. 

Welch  T.  Welch,  103  Mass.  562. 

Fieldt  X,  delivered  the  opinion  of  the  court: 
The  plaintiff,  a  minor,  with  the  assent  of  his 


mother,  agreed  with  the  defendant  to  work 
for  bim  for  98  a  week,  one  half  to  be  paid 
to  the  plaintiff  and  the  other  half  to  be  ap- 

Slied  by  the  defendant  to  the  pavment  of  a 
ebt  due  to  the  defendant  from  the  estate  of 
the  deceased  father  of  the  plaintiff.  The  court, 
trying  the  case  without  a  jury,  found  that  the 
plaintiff's  services  were  not  worth  $8  a  week, 
for  the  first  part  of  the  time  be  worked,  but 
"were  worth  $S  a  week  for  the  whole  time." 
The  plaintiff's  pay  was  raised  from  time  to  time, 
and  after  he  had  worked  for  the  defendant 
eight  weeks '  'his  pay  was  raised  to  $13"  a  week. 
The  defendant  paid  him  $4  a  week  for  the 
whole  time  he  worked,  and  applied  tbe  re> 
maiuder  of  his  wages  to  the  payment  of  the 
debt  agaiust  the  father's  estate.  At  tbe  end 
of  tweuty-slx  weeks,  when  tbe  debt  had  been 
paid,  the  defendant  discharged  tbe  plaintiff 
from  his  employment.  The  court  also  found 
that  "the  agreement  was  not  so  unreasonable  as 
to  raise  any  suspicion  of  fraud,"  "that  the  plain- 
tiff had  not  been  overreached;"  and  ruled,  "as. 
matter  of  law,  that  the  plaintiff  was  not  en- 
titled to  avoid  the  contract,  it  having  been 
fully  executed." 

It  is  clear  that  the  court  found  that  the  whole 
amount  of  the  wages  agreed  upon  from  time  to 
time  was  aa  much  as  or  more  than  the  plain- 
tiff's services  were  worth,  but  that  the  amount 
of  money  paid  to  tbe  plaintiff  was  less  than  hi» 
services  were  worth.  It  is  clear  also  that  the 
plaintiff  was  not  bound  to  pa^  his  father's  debts; 
that  the  contract  made  in  this  case  was  not  for 
necessaries,  and  was  not  necessarily  beneficial 
to  the  plaintiff;  and  that  hy  our  decisions,  in 
order  to  avoid  such  a  contract.  It  is  geoerally- 
not  necessary  that  the  minor  put  the  other 
part^  in  etatu  quo,  or  return  tbe  consideration 
received.  Chandler  v.  8immot,e,  97  Mass.  6(W, 
514;  Bartlett  v.  Drake,  100  Mass.  174;  TFa/aA  v. 
Young,  110  Mass.  896;  Oaffney  v.  Hayden,  110 
Mass.  187;  Bradford  v.  Frene?i,  110  Mass.  866; 
Baker  v.  Stone,  18S  Mass.  405;  MeOarthg  v. 
Henderean,  1^  Mass.  810. 

Qaffney  v.  Hayden,  mpra,  shows  that  if  the 
amount  of  the  wages  agreed  upon  had  not  been 
as  much  as  plaintiff's  services  were  worth,  tbe 
fact  that  the  plaintiff  had  received  his  pay 
while  a  minor  would  not  prevent  him  from 
avoiding  the  contract  and  suing  on  a  quantum 
meruit.  In  the  opinion,  tbe  cases  of  Stone  v, 
Denniaon,  18  Pick.  1,  and  Breed  r.  Jvdd,  X 
Gray,  466,  which  the  present  defendant  cltes^ 
are  considered  and  distiuguiafaed. 

It  is  suggested  that  the  plaintiff's  agreement, 
that  the  defendant  should  apply  a  part  of  the 
wages  to  the  extinguishment  of  the  father's  in- 
debtedness, makes  tbe  actaal  application  of 
the  wages  by  the  defendant  equivalent  to  a 
payment  in  pursuance  of  this  agreement,  and 
before  it  was  revoked,  of  money  by  the  plain- 
tiff to  the  defendant  for  tbe  purpose  of  ex- 
tinguishing this  debt.  It  is  argued  that  If  a 
minor  voluntarily  pays  money  under  a  contract 


Nora,— In/ant,  recmery  for  «errtc«. 

An  Infant  may  avoid  hla  oontract  for  servloe 
and  recover  tbe  value  at  tbe  servloes  ratdered. 
Whltmareb  v.  Hall,  8  Denlo,  815:  NaabvtUe  ft  C  B. 

1.  V.  EUlott,  1  Coldw.  6U;  Bay  v.  Haines,  tt  DL 


48B;  Dallaa  v.  Hollln^worth.  8  Ind,  537;  Van  Pelt  v. 
Gorwlne,  8  Ind.  863;  Oaffney  v.  Hayden,  110  Haas. 
137;  Vent  v.  Osgood,  IS  Pick.  Blt»;  Ntaksfson  v. 
Barton,  12  FlOk.  110;  Dnooher  r.  Continental  luils^ 
68  He.  £17;  Tyler,  Infimoy,  8S.  ^  t 
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be  cBnnot  recover  the  money  be  has  paid  when 
he  has  received  any  beoefll  from  the  contract 
'or  any  pait  of  the  consideratioD,  except  hy 
rescinding  the  contract;  and  that  a  contract 
cannot  be  rescinded  unless  the  other  party  is 
put  in  statu  quo,  and  that  in  the  present  case 
It  does  not  appear  that  the  defendant  can  be  put 
•»  statu  quo  because  he  may  have  lost  bis 
remedy  against  the  estate  of  tbe  father.  Bee 
S/iurtkf  V.  MiOard,  13  R.  I.  272;  Robinson  v. 
Weekt,  66  Me.  102;  Sparman  v.  Keim,  83  N. 
Y.  245;  Adanu  t.  Beall.  67  Md.  58,  7  Cent. 
430;  Ex  parte  Taylor,  ti  De.  O.  H.  A  0. 

It  does  not  appear  that  tbe  plaintiff  did  or 
could  receive  any  benetit  directly  or  indirectly 
from  paying  bis  father's  debts.  It  appears 
that  tbe  father  died  seised  of  real  estate  "which 
he  devised  to  his  widow,"and  which  tbe  widow 
conveyed  to  bis  eldest  son,  tbe  brother  of  the 
plaintiff;  but  it  does  not  appear  that  tbe  plain- 
tiff was  entitled  to  receive  any  property  from 
Uie  estate  of  his  father,  and  therefore  it  does 
not  appear  that  the  plaintiff  had  any  interest 
in  preventing  the  denndont  from  collecting  the 
debt  out  of  the  estate  of  the  father.  Tbe  action 
is  not  to  recover  money  paid.  The  contract, 
so  far  as  it  related  to  the  payment  of  the  father's 
debt,  would,  in  ancient  times,  have  been  held 
atwolutel^  void,  if  made  by  an  infant. 

We  think  that  tbe  principle  contended  for, 
whether  it  is  consistent  or  not  with  our  de- 
cisi<Ni8,  is  not  applicable  to  this  case.  It  is 
necessary  for  the  protection  of  an  infant  that 
he  should  not  be  hound  by  a  contract  to  pay 
out  of  bis  earnings  tbe  debt  of  another  person, 
and  Ae  defendant  bad  no  right  to  rely  upon 
such  a  contract  and  forego  any  remelies  he 
might  have  had  against  tbe  estate  of  the  father. 
The  defendant  cannot  be  said  to  have  acted  aa 
a^ent  of  the  plaintiff  in  paying  the  wages  to 
himself  within  tbe  principle  declared  in  Welch 
T.  Wekh,  103  Mass.  662,  because  he  still  re- 
tains the  benefit  It  is  not  contended  that  the 
mother  was  entitled  to  the  wages  of  the  plain- 
tiff. 

By  the  terms  of  the  report  there  must  be  a 
new  trial. 
8o  ordertd. 


Oalrin  H.  WEEKS  H  at. 
e. 

John  L.  HOBSON,  Atty-Oen.,  et  al. 
(....Hass.....) 

I«Bd  derlaed  M  tbe  Bite  of  »  eit]r  luwi^ 
tal  inagr  1m  Mdd  by  order  of  court  and  the 


Not*.— 3fotle  of  adminUUrtng  charity,  cy  prts. 
Under  tbe  Bngtlsh  docbine  of  ey  pr^  If  the  be- 
quest lie  for  a  obirlty,  It  matters  notCbow  unoertaln 
tiie  persons  or  Vbo  objects  may  be,  or  whether  the 
perBoDs  who  are  to  take  are  in  ewe  or  not;  or 
whether  the  legatee  be  a  corporation  capable  in 
law  of  taking  or  not,  or  whether  It  can  t>e  carried 
bito  execution  or  not,  the  court  will  ROGtaln  the 
Iwacy  and  srlve  It  effect  according  to  its  own  pilD- 
dples.  In  such  caseu  equity  wUt  substitute  another 
nu>de  of  devoting  the  property  to  charitable  pur< 
poaes.  although  the  formal  Intention  as  to  the  mode 
cannot  be  acoompUahed.  Hoggrldge  v.  Thaokwell, 
7  Tea.  Jr.  88. 
8L.R.A. 


proceeds  Invested  to  provide  for  the  current  ez- 
peoses  of  tbe  hospital,  by  the  application  of  the 
docrlneofCHpnb. where  the  wfll  which  givesaaum 
of  money  also  for  saota  hospital  does  not  Indicate 
any  Intent  to  make  the  gift  depend  on  the  occu- 
patlOQ  of  that  particular  site,  and  it,  by  reason  of 
Its  looatlon  and  other  oauEce,  Is  nota  suitable  site 
for  B  hospital,  and  the  hospital  has  In  the  mean 
time  received  by  gift  from  other  parties  all  the 
real  estate  needed. 

(January  1,  1800.) 

APPEAL  to  the  full  court  from  a  decision  of 
tbe  Supreme  Judicial  Court,  Essex  County, 
in  equity,  overruling  a  demurrer  to  a  supple- 
mental bill  asking  for  the  sale  of  (xrtain  land 
devised  for  a  city  hospital,  and  the  use  of  the 
proceeds  for  current  expenses.  Demurrer  oter- 
Tuled. 

Mr.  Wm.  H.  Moody,  for  plaintiffs: 

It  is  within  the  power  of  the  court,  in  the  ex- 
ercise of  its  equitable  jurisdiction  over  cbul- 
ties,  to  ^rant  the  relief  sought. 

Amencan  Academy  v.  Barnard  College,  12 
Qray,  582;  Jaekion  v.  Phiaipa,li  Allen,  639; 
AUy-Oen.  v.  F»n/,  SDeG.  &  Sm.  704;  Atty- 
Gen.  V.  Crawn,  21  Beav.  892;  Biteoe  v.  JaOt- 
ton,  L.  R.  85  Ch.  Div.  460. 

The  bill  does  not  ask  for  any  change'of  the 
ob^etrts  of  the  charity  or  of  the  agents  by  whom 
it  IS  administered,  and  is  therefore  to  be  distin- 
guished from  the  cases  of — 

Fellovst  V.  Miner.  119  Mass.  541;  Wxnthrop 
V.  Atty-Gm.  138  Mass.  268. 

Mr.  Henry  O.  Nlekola,  for  executors  and 
trustees  of  Hale,  testator: 

If  tbe  mode  of  application  is  such  an  essen- 
tial part  of  tbe  gift  that  you  cannot  distinguish 
any  general  purpose  oi  charity,  but  are  ob- 
lige to  say  that  that  mode  of  doing  a  charitable 
act  was  tbe  only  one  the  testator  intended  or  at 
all  contemplated, and  that  he  bad  no  general  in- 
tention of  giving  his  money  to  charity,  then 
the  court  cannot,  if  tbe  particular  mode  of  do- 
ing it  fails,  apply  the  money  eypris. 

Biseoe  v.  Jackson,  L.  R  85  Cb.  Div.  468; 
Atty-Qen.  v.  Bishop  of  Oxford,  1  Bro.  Cb.  444, 
note  (q). 

The  doctrine  that  if  tbe  donees  do  not  care  to 
use  the  thing  given  for  the  purpose  d^goated 
a  different  use  may  he  ordend,  even  with  rela- 
tion to  the  same  charity,  is  Incondstent  with 
both  EogUsh  and  Massachusetts  application  of 
cy  prit. 

Jackson  v.  Philips,  14  Allen,  539;  Corbyn  v. 
HVeneh,  4  Ves.  Jr.  424.  See  Atty-Gen.  v. 
Ironmongers  Co.  2  Myl.  &  K.  676;  Cherry  v. 
Mott,  1  Myl.  &  0.  188;  dark  r.  Taylon  1 
Drew.  642;  RusteU  t.  SeOett,  8  Smale  A  Q. 
S64;  Be  Whittfs  Trusts,  L.  R.  88  Ch.  Div.  449. 


Where  tbe  gift  is  to  trustees  with  general  objecta, 
or  with  particular  objecta  pointed  out,  chancery 
takes  upon  itaelf  the  admlnlstratton  of  the  charity 
and  executes  It  under  a  scheme  to  be  reported  by  a 
master.  Moggrldge  v.  Thaokwell,  7  Ves.  Jr.  88; 
Atty-Gen.  v.  Matthews.  2  Lev.  167;  Atty-Gen.  v. 
Wansny,  16  Vee.  Jr.  231;  Ommanney  v.  Butcher,  1 
Turn,  it  ft.  SBO;  Palce  v.  Arohbidiop  of  Oanterbury, 
14  Ves.  Jr.  378:  Waldo  v.  Caley,  16  Ves.  Jr.  206;  Atty- 
G<  n.  v.  Price,  17  Ves.  Jr.  871;  Atty-Gen.  v.  Paint- 
ers-utalner  Co.  2  Cox,  Ch.  66. 

Where  no  objeota  remain  and  the  Intention  of  tbe 
testator  cannot  tw  literally  executed,  the  court  will 
dispose  ot  ita  revenues  by  a  new  scheme  upon  the 
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See  also  2  Perry  on  Truate  (3(3  ed.).  S  1^9, 
wbere  the  difference  between  theapplicadon  of 
the  esprit  doctrine  In  England  and  America  is 
illustrated  by  Tarious  examples, — as.  for  exam- 
ple, wbere  a  gift  is  made  for  an  object  which 
"is  impossible  before  the  administration  of  the 
charity  begins;"  and  even  in  England  it  was 
long  dnce  said  that  the  oourt  is  no  longer  "in 
the  nabit  of  deciding  monstrous  prtqxuiuone  In 
favor  of  charity." 

Moggridge  v,  Tkadcadl,  7  Tea.  Jr.  44. 

A  diaritable  gift  must  be  accepted  upon  the 
same  terms  upon  which  it  is  given;  and  the 
trustees,  whether  individuals  or  corporations, 
cannot  convert  the  funds  to  other  uses  so  long 
as  the  uses  declared  by  the  donor  are  capable  of 
execution. 

aPerry,  Tr.  8d ed.  g  733. 

It  ia  not  contended  that  at  the  time  of  the 
transfer  of  the  land  to  the  trustees.  In  accord- 
ance with  the  will  of  the  testator,  it  was  impos- 
sible to  use  the  land  for  a  hospital,  or  that 
even  now  it  is  so;  the  only  allegation  is  of  Inex- 
pediency or  the  lack  of  DeceaBity  foi  so  using 
It   It  Is  submitted  that  this  Is  insufflcient. 

2  Perry,  Tr.  783,  786;  Atfy-Qen.  v.  EeU, 
3  Beav.  (S75;  AUy-Qm.  v.  Wilkinson,  iBeav. 
870;  ffarmrd  CoUegev.  SoeUtiffm^  Prom.  Theol. 
Education,  3  Gray,  S80;  Winthrop  v.  AUy- 
Oen.  128  Mass.  258. 

A  gift  in  trust  to  charity  is  not  altered  pria 
or  tbe  trustee  changed  because  the  orginal  lim- 
itations are  become  inexpedient,  even  though 
a  decided  benefit  would  arise  from  the  altera- 
tion. 

MeOrstb,  Cy  I^ia,  p.  80;  ffanard  College  v. 
Society  for  Prom.  Theol.  Bdueation,  supra; 
Fellows  V.  Miner,  119  Mass.  541;  WinthT(^  v. 
AUy-Qen.  supra. 

Expediency  or  greater  benefit  to  the  benefl- 
<darle8  have  never  been  considered  ffronnds  by 
any  tribunal  for  applving  the  cy  prSs  doctrine. 

Aity  Gsn..  t.  WMtkey,  11  Yes.  Jr.  261,  and 
cases  supra. 

Knowlton,  delivered  the  opinion  of  tbe 
court: 

Tbe  will  of  Ezekiel  J.  M.  Hale,  late  of  Haver- 
bill,  deceased,  contains  the  following  provision: 
"It  is  my  vrill,  and  I  hereby  direct,  that  my 


executrix  and  executors  and  trustees  shall  con- 
vey to  the  corporation  of  tbe  Haverhill  Cibf 
Hospital,  when  established,  thetot  of  land  wiu 
the  buildings  thereon,  situated  in  said  Haver- 
hill in  the  County  of  Essex  and  Common- 
wealth of  Massachusetts,  between  Kent  and 
Moore  Streets,  adjoining  tbe  lands  of  J.  B. 
Swett,  and  formerly  owned  by  J.  Howard 
Nichols,  together  with  the  sum  of  fiftv  tbon- 
sand  dollars  ($50,000)  in  money, — said  lot  of 
land  to  be  used  as  a  site  for  a  hospital,  and  such 
portion  of  said  $60,000  to  be  used  and  expended 
as  may  be  deemed  necessary  for  tbe  construc- 
tion of  such  hospital  buildings  as  the  wants  of 
the  city  may  require,  the  remaining  portion  of 
said  $50,000  to  be  held  in  trust,  and  the  income 
therefrom  to  be  applied  to  denaying  tbe  cur- 
rent  expenses  of  said  hospital. 

It  also  provides  for  the  creation  of  a  board 
of  trustees  to  manage  and  control  the  hospital 
property,  six  of  whom  are  to  be  chosen  by  the 
mayor  and  city  council  of  Haverhill,  each  to 
hold  office  for  life,  and  the  seventh  is  to  be  tbe 
aclinp  mayor  of  the  city  for  the  time  being, 
who  IB  to  be  chairman  exoffeio. 

The  trustees  have  been  cmosen  and  have  sioce 
l}een  incorporated  by  tbe  Statute  of  1888,  chap; 
856;  the  property  has  Ijeen  conveyed  to  them, 
and  they  now  hold  both  the  real  estate  and  the 
money,  according  to  tbe  directions  of  the  will. 
About  March  1,  1886,  they  filed  a  bill  in  this 
court,  representing  that  the  land,  by  reason  of 
its  location,  its  slofdng  surface,  and  from 
other  causes,  was  not  a  suitable  site  for  a  hos- 
pital building,  and  praving  for  leave  to  sell  and 
convey  it  fr^  from  all  trusts,  and  to  reinvest 
the  proceeds  in  such  manner  as  should  best  ef- 
fect tbe  objects  for  which  it  was  given  by  the 
will.  After  due  notice  and  a  Iiearing,  no  one 
objecting,  a  decree  was  entered  authoridnc  a 
safe  of  the  real  estate  and  an  investment  of  the 

Proceeds  of  tbe  sale  in  other  real  estate  in  the 
lily  of  Haverhill,  to  be  held  upon  the  same 
trusts  as  that  to  be  sold.  This  decree  remains 
in  force,  and  no  sale  has  been  made  under  it. 

The  plaintiffs  have  now,  by  leave  of  court, 
filed  a  supplemental  bill,  in  the  nature  of  a  bill  of 
review,  setting  forth  that  since  the  entry  of  this 
decree,  a  deed  of  conv^ance  Jias  been  made  to 
them  as  trustees  of  the  Haverhill  City  Hospl- 


prfnolple  of  the  original  charities  ay  prh.  See  Atty- 
Gen.  V.  Wbltohuroh.  S  Ves.  Jr.  141;  Atty-Gen.  v. 
Stepney,  10  Tea.  Jr.  22;  Atty-Oen.  v.  IroDmon^n 
Co.  S  Hylne  &  K.  578;  Atty-Oen.  v.  WUsod,  8  Mylne 

The  rule  of  equity  seems  to  be  clear,  that  when  a 
definite  charity  Is  created,  the  failure  of  the  partic- 
ular mode  In  which  It  ia  to  be  efTectuated  does  not 
destroy  the  charity;  for  equity  will  aubstltute  bd- 
other  mode,  so  that  the  aubataiitlal  Intention  shall 
not  depend  upon  the  formal  Intention.  And  thia  la 
the  doctrine  of  cypra,  aofar  aalthBabeenexpreeB- 
ly  adopted.  Philadelphia  v.  Glrard,  46  Pa.  27,  28; 
Atty-Oen.  v.  JoUy,  1  Bloh.  Bq.  W.  SStrobh.  Eg.  S95; 
Oilman  v.  Hamilton,  18  111.  SSL 

Equity  takettJnrlsdiotloD  to  prevent  abuBce  of  the 
traat,  but  not  to  direct  the  management  of  the 
eharity  or  tbe  conduct  of  the  truatees.  Pblladel- 
pbia  Baptist  Aeso.  v.  Bart,  17  U.  S.  4  Wheat.  1  (4  L. 
ed.  49n,  28  n.  S.  3  Pet.  498  {7  L.  ed.  740);  Atty-  Gen. 
T.  WddletOD,  2  Tea.  Sr.  888;  Cook  t.  Duckenfleld,  2 
Atk.  B67;  Atty-Gen.  v.  Foundling  Hnapltel,  4  Bro. 
Ch.  106,  2  Tee.  Jr.  42. 

The  court  >111,  In  aid  of  oharltles,^pply  all  de- 

«utaA. 


fecta  in  conveyances  where  the  donor  has  capacity 
and  a  dlaposablo  estate,  and  his  mode  of  donatiin. 
does  not  contravene  the  statute.  See  Cbrlst'a  Col- 
lege Case,  1  W.  Bl.  90;  Atty-Geo.  v.  Taucred,  AmbL 
351;  Damua'  f  Moore,  8^  Cotllson's  Case.  Hob. 
138;  Atty-Gen.  v.  Rye.  2Vem.  4fS;  Atty-Gen.  v. 
Burdet,  2  Vern.  TM;  Atty-Gen-  v.  Bowyer,  3  Ves.  Jr. 
714. 

It  will  go  beyond  thia  and  aeek  irroun<te  to  sus- 
tain charitable  bequesta;  ao  an  appolntmrat  to 
charitable  usea  under  a  will  utt^ly  void  was  held 
to  be  made  (rood  by  tbe  Statute  of  Ellzat>etfa  (Smith 
V.  Stowel,  1  Ch.  Caa.  196;  Colllson'e  Caae,  Hob.  ISB); 
and  oue  not  within  tbe  Statute  was  (decreed  a  char- 
ity and  was  admlnlatered  In  a  manner  dUferent 
from  that  contemplated  by  the  testator.  Atlsr- 
Gen.  T.  Combe,  2  Ch.  Caa.  18. 

Altbougrb  by  tbe  Statute  of  Wills  of  Henry  TUt, 
derlaea  of  lands  to  corporations  were  not  s^ood,  yet, 
when  made  for  charitable  purposes,  they  were 
held  good  as  appointments  under  the  Statute  of 
Elizabeth.  Floods  Case,  Hob.  136;  Attr-Oen.  v. 
Bains,  Free,  in  Gi.  271;  .Adllngton  v.  Csnn,  3  Atk. 
141. 
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tal,  coveriDg  certain  land  aad  the  buildingfl 
thereon,  situted  in  Haverhill,  to  be  held  fox 
the  use  of  the  HaTerhill  City  Hospital,  and 
upon  the  trust  that  the  buildings  thereon  shall 
be  used  and  occupied  as  the  hospital  buildings 
fw  said  city  hospital;  that  said  conveyance  was 
by  way  of  gift,  and  that  the  land  with  the 
tiuildings  thereon  are  adapted  to  the  purposes  of 
a  hospital,  and  the  buildings  are  now  being  used 
bv  them  as  hospital  buildings,  and  the  land  is 
ah  that  is  needed  as  a  site  for  a  hospital.  They 
ptay  that  Uie  suit  may  be  revived,  and  that  the 
decree  may  be  reviewed  and  modified,  and  that 
thev  may  have  leave  to  sell  the  land  devised  by 
saia  Hale,  and  to  invest  the  proceeds  of  the  sale 
in  proper  securities,  in  trust  to  use  them  and 
the  Income  of  them  for  the  general  purposes  of 
the  Haverhill  City  Ho^itaL 

The  case  comes  before  us  on  the  demurrer 
of  the  ddFendants,  and  the  only  question  argued 
is,  whether,  upon  these  facts,  the  court  can 
properly  grant  the  relief  prayed  for. 

The  will  bears  date  February  3,  1880.  The 
original  bill  alleges  that  the  land  devised  is  not  a 
suitable  site  for  a  hospital  building.  We  can 
think  of  causes  which  may  have  come  into  ez- 
istence  since  the  will  was  made,  or  even  since  the 
death  of  the  testator,  which,  combined  urith  oth- 
er causes  originally  inherent  In  the  land,  make 
it  now  an  unsuitable  place  for  a  hospital,  even 
though  the  testator  might  well  have  thougbt  it 
suitable  when  he  made  his  will.  We  must 
treat  this  aliegation,  and  the  decree  founded  on 
the  evidence  in  support  of  it,  as  establishing 
the  propodtioo  that  it  is  dow  impracticable  to 
carry  out  the  purpose  of  the  testator  In  the  pre- 
cise mode  which  he  contemplated. 

Since  the  trustees  caonot  properly  build  a 
hospital  on  the  land  devised,  the  question  pre- 
sented to  the  court  is,  whether  the  charity 
must  fail,  and  the  property  revert  to  the  resia- 
nary  legatees,  or  whether  the  court  can  apply 
the  doctrine  of  eypri*.  and  change.the  mode  of 
diqm^Dg  of  the  proper^  so  as  to  carry  out  the 
general  purpose  and  intent  of  the  testator. 
That  depends  upon  what  we  find  to  have  been 
his  intent  in  making  the  devise.  It  is  to  be 
noticed,  first,  that  he  makes  a  single  gift  of 
land  and  money  to  be  used  for  the  establish- 
ment and  maintenaufse  of  a  hospital.  The  land 
is  to  be  used  as  a  site,  and  the  money  is  to  be 


expended  in  the  erection  of  buildiocs  and  in  de- 
fraying the  current  expenses  of  the  hospital. 
His  obvious  Durpose  was  to  provide,  and,  to 
the  extent  of  his  gift,  to  maintain,  a  hospital  t<xt 
the  sick  and  maimed  of  the  city  of  his  r^dence. 
We  cannot  believe  that  he  intended  to  make 
his  gift  dependent  on  the  occupation  of  a  par- 
ticular lot  ss  a  site  for  the  btuldlngs,  so  that  if 
it  became  impracticable  or  impossible  to  use 
that  lot,  he  would  utterly  fail  to  accomplish 
his  purpose.  His  language  indicates  that  he 
had  ID  mind  a  charitable  scheme  of  great  im- 
portance to  the  people  of  the  neighborhood, 
which  involved  the  occupation  of  a  lot  by  hos- 
pital buildings,  but  to  which  the  location  of 
the  buildings  in  the  place  named  instead  of 
some  other  pn^>er  place  was  of  no  conse- 
quence. 

At  the  heuing  on  the  original  Idll,  the  court, 
having  found  that  the  use  of  the  land  devised. 
Id  the  manner  intended  the  testator,  was 
impracticable,  applied  the  doctrine  of  eyprit, 
so  far  as  to  hold  that  the  erection  of  the  hos- 
pital in  the  place  named  was  not  an  essential 
condition  of  the  gift,  and  that  the  land  might 
be  sold  and  the  proceeds  used  for  the  purchase 
of  a  suitable  lot  in  another  place.  We  think 
that  decree  was  well  warranted  by  the  terms 
of  die  will;  and  the  prlndplethen  applied  gov- 
erns the  case  In  Its  present  aspect.  If  the  use  of 
that  lot  was  only  a  mode  in  which  the  testator 
expected  that  his  general  purpose  would  be 
accomplished,  and  not  of  the  essence  of  the 
charity,  so  that  the  court  could  properly  allow 
a  sale  of  that  and  a  use  of  the  proceeds  in  pur- 
chasing land  elsewhere,  it  naturally  follows, 
when  the  land  becomes  no  longer  available  for 
the  use  for  which  it  was  intended,  that  the  pro- 
ceeds of  it,  if  not  needed  for  the  purchase 
of  another  lot,  may  be  saved  for  the  charity, 
without  being  kept  separate  from  the  money 
which  was  a  part  of  the  same  gift. 

We  are  of  opinion  that  the  land  may  properly 
he  sold,  and  the  proceeds  used  in  defraying  the 
current  expenses  of  the  hospital.  Jadcton  t. 
Phillips,  14  Allen,  680;  American  Aeademjf 
V.  Harvard  College,  12  Gray,  583;  LoKomie  v. 
Wintringham,  18  Beav.  87:  Aity-Qm.  v.  Gra- 
ven, 21  Beav.  892;  Bi»eoe  T.  Jadcaon,  L.  R  8S 
Ch.  Div.  460. 

Jitmurrer  owrrvlad. 


MINNESOTA  SUPREME  COURT. 


Logan  M.  BULLITT,  Appt., 

V. 

Frank  W.  FARRAR,  Be^t. 
(....Hlnn....) 

*1.  If  OM  ma  ontroa  rei»— wti^ 

*Head  notes     Ooxjjfs.  J. 


tlon  as  of  bis  own  knowledge,  not  knowing' 
whether  It  is  true  or  falae,  it  is  a  fraud.  An  un- 
qualified affirmation  amounts  to  an  affirmation 
as  of  one's  own  knowledge. 
S.  A  eharife  of  ftmndiileni  intent  In  an 
action  for  deceit  maybe  maintained  by  proof  of 
a  statement,  made  as  of  the  party^  own  knowl- 
edfie,  wbloh  is  false,  provided  the  thing  stated  Is 
not  merely  a  matter  of  opinion,  estimate  or 


NoTK— ^etfon  for  deceit ;  right  of. 
The  right  of  one  damaged  by  the  false  repre- 
sentations of  another,  made  with  intent  to  decei  ve, 
and  known  to  be  false,  to  hare  bis  action  Id  the 
case  for  deceit  notwithstanding  Che  offender  was 
not  l>eneflted  and  did  not  ooUude  with  the  person 
twDe&ted,  must  be  regarded  as  established.  Pasl^ 
V,  rreemao,  8  T.  B.  n,  3  Smith,  Lead.  Caa.  *1B7; 
6L.R.A. 


!  EndBley  v.  Johns,  9  West.  Bep.  717.  lao  111.  489;  Bos- 
temd  V.  Farrington,  38  Minn.  830.  See  neming  v. 
Darling,  2  L.  R.  A.  743,  note,  148  Maae.  604. 

A  person  not  a  vendor  of  Uie  thing,  with  refer- 
ence to  ttie  sale  of  which  he  makes  a  false  repre- 
sentation of  the  value,  is  responsible  for  suoh  rep- 
resentation,  Busterud  v.  Farrington,  aupm. 

Plaintiff  must  show:  (It  that  the  lyprtaectatton 
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Not., 


Judgment,  bnt  Is  nuoepUUe  of  aotual  knowl- 
edge; and  In  aueb  case  It  is  not  aeoeftarr  to 
make  prool  of  an  actual  intent  to  deceive. 

8>  It  ia  Immaterial  whether  anch  state- 
menta  are  made  innocently  or  knowloirly. 
It  is  as  fraudulent  to  afBrm  the  extotenoe  of  a 
fact  about  which  one  Is  in  entire  Ignorance  as  It 
la  to  afflrm  what  is  false,  knowing  It  to  be  w. 

(November  S,  ISW.) 

APPEA.L  by  plaintiff  trom  ao  order  of  the 
District  Court  of  RamBey  County  graot- 
ing  a  new  trial  in  ao  aclion  to  recover  dam- 
ages for  deceit  in  the  sale  of  a  certain  city  lot 
in  which  a  verdict  bad  been  rendered  in  bis 
favor.  ReKr$ed. 
Tbe  facta  sufflclentlr  appear  In  the  opinion. 
JfisMTf.  RoffMWt  Hauey  ft  Selaaes  for 
appellant. 

Mr.  Henry  C.  James  for  respondent 

Colllna,  J.,  delivered  the  opialon  of  the 
court: 

Action  to  recover  damages  for  deceit  in  tbe 
sale  of  a  city  lot.   As  claimed  by  plaintiff,  the 


TBS  untrue;  <S)  was  known      defendant  to  be 

untrue;  (?)  was  calculated  to  Induce  the  act  of 
plaintiff:  and  (4)  that  plalnCiiT,  believing  It,  was  In- 
duced to  act  aocnrdlngly.  Cox  v.  Higbler,  100  Pa. 

m 

False  representations  will  not  support  an  action 
in  the  absence  of  an  allegation  that  something  was 
done  In  consequence  of  them.  Converse  v.  Hood, 
149  Mass.  471, 4  L.  R  A.  621. 

Kepreeentation,  fidsftj,  sotenter.  deception  and 
Injury  must  all  be  found  to  exist,  and  the  absence 
of  any  of  them  Is  fatal  to  a  recovery.  Brackett  v. 
Grlswotd,  112  N.  T.  467;  Arthur  v.  Oriswold,  66  N. 
T.  400;  HoKlnnon  v.  Mclotoeh,  OB  N.  C.  SO. 

Yiibe  representations  on  which  to  base  an  action 
for  deceit  must  be  of  some  existing  fact,  and  not  a 
mere  promise;  must  be  made  In  reference  to  some 
subject  material  to  the  contract  Itself,  and  the 
Injury  from  It  must  be  direct.  Dawe  r.  Horrls,  4 
I- B.  A  168,  note.  Itt  Mass.  188. 

To  support  an  aotioo  for  deceit  plaintiff  must 
show  tlmt  tbe  representations  were  untrue,  were 
BO  known  to  defendant,  were  calculated  to  Induce 
plaintiff  to  act,  and  did  Induce  him  to  act.  Bln- 
ney's  App.  8  cent.  Rep.  121,  116  Pa.  160,  19  W.  K. 
C.  886;  Kerr's  App.  S  Cent.  Rep.  4S3,  20  W.  N.  C.  06. 

The  party  deceived  roust  have  acted  with  care  and 
prudence.  Demlng  v.  Darting,  8  L.  R.  A  748,  148 
Haas.  604. 

in  an  aoUon  on  the  case  for  fraud  and  deceit, 
evidence  is  admissible  tending  to  prove  tbe  de- 
fendant's knowledge  of  the  truth  of  the  alleged 
representations.  Bndsley  v.  Johns,  9  West.  Rep. 

747.  isoniM, 

The  Intent  to  deceive  Is  conclusively  presumed 
from  defendant's  knowledge  of  tbelr  falsity.  Hud- 
nut  V.  Gardner,  09  Mich.  346. 

A  person  Induced  bv  fraud  and  deceit  to  enter 
Into  an  executory  oontraot  for  tbe  punrhas^  or  per- 
sonal property,  accepting  the  property  and  using 
it  after  discovering  the  fraud,  waives  his  right  to 
maintain  an  action  for  damag«4  for  the  fraud,  or 
to  recoup  them  In  an  action  against  blm  for  the 
purchase  price.  Thompson  v.  Llbby,  8S  Minn.  287. 

MitreprtMtitatioM  made  tn  ignorance  <^  facta. 

There  can  be  no  constructive  doliu  maiuf.  A 
man  who  asserts  what  he  does  not  know  Is  guilty 
of  duplicity,  though  he  happen  to  assert  tbo  truth, 
and,  whatever  the  motive,  he  Is,  none  the  less,  dis- 
honest. Bokee  v.  Walker,  li  Pa.  ISO;  DUworth  v. 
0Ii.R  A. 


deceit  consiHted  In  false  and  frapdulent  state- 
ments and  representations  made  biy  tbe  defend- 
ant—who made  the  sale  as  tbe  agent  or  broker 
of  another  person— as  to  tbe  grade  of  tbe  lot. 
The  plaintiff  obtained  a  verdict,  and  his  ap^>eal 
is  from  an  order  granting  defendant'^  motion 
for  a  new  trial.  Tbere  is  nothing  in  tberecord 
tending  to  indicate  that  tbe  court  below  did 
not  consider  each  of  the  grounds  urged  in  de- 
fendant's motion,  viz. ,  that  the  verdict  was  not 
justified  by  the  evidence,  and  that  error  in  law 
occurred  upon  tbe  trial,  which  was  duly  ex- 
cepted to;  but.  it  seems  evident  that  a  new  trial 
was  granted  because  the  court  was  of  tbe  opin- 
ion that  it  bad  erred  in  refusing  to  charge  the 
jury,  upon  defendant's  request,  as  follows: 
"  Fint.  In  order  to  entitle  the  plaintiff  to 
recover  in  this  action  you  must  find  that  the 
defendant  made  to  tbe  plaintiff  the  representa- 
tions alleged  in  tbe  complaint,  and  that  at  the 
time  of  making  such  represenlaUons  tbe  de- 
fendant Icnew  tbey  were  false,  or,  having  no 
knowledge  of  their  truth  or  falsity,  he  did  not 
believe  them  to  be  true,  or  that,  having  no 
knowledge  of  their  truth  or  falsity,  be  yet  rep- 


Bradner,  8S  Fa.  SS8:  Duff  v.  WUliams,  86  Pa.  480; 

Graham  v.  Holllnger,  40  Pa.  6& 

If,  however,  a  person  take  upon  hlmaolf  to  stato 
as  true  that  of  which  he  la  wholly  ignorant,  be 
will,  if  It  be  false,  locur  the  same  legal  responsi- 
bility as  tf  he  had  made  tbe  statement  wltb  knowl- 
edire  of  Its  falsity.  Hezter  v.  Rast,  126  Pa.  8S.  28 
W.  N.  C.  466;  Chatham  Furnace  Co.  v.  Moffatt,  7 
New  Eng.  R^.  Ufi,  147  Mass.  403;  Wells  v.  MoQ«oclu 
71  Wis.  106;  Hlddleton  v.  Jerdee,  7S  Wis.  OB;  Mooner 
V.  Davis  (Miob.)  42  N.  W.  Rep.  802;  Swayne  v. 
Waldo,  T8  Iowa,  740, 6  Am.  St.  Rep.  712;  Mobler  v. 
Carder.  73  Iowa.  668. 

If  he  ought  to  have  known  tbe  truth.  It  to  a 
fraud  at  law.  Blnney^  App.  8  Cent.  Bep.  US,  IM 
Pa.  160,  19  W.  N.  a  886. 

Buta  recent  Bngltsh  case  holds  that  an  action  for 
deceit  will  not  lie  for  statements  honestly  believed 
to  be  true.  Derry  v.  Peek  |H.  L.  Cas.)  SB.  B.  * 
Corp.  L.  J.  428. 

Knouina  tUUement  to  tie  fatae. 

It  a  person  makes  an  untrue  statement  to 
another,  knowing  it  to  be  untrue,  and  the  person 
to  whom  It  was  made  had  no  knowledge  of  Its  un- 
truth, but  relied  upou  It  as  true  and  acted  upon  it, 
the  person  making  such  statement  Is  liable  for  the 
damages  accrued.  Endsley  v.  Johns,  S  West.  Rep. 
747, 1-iO  III.  460;  Busterud  v.  Farrington,  86  Minn.  300. 

Where  a  party  Intentionally  or  by  design  misrep- 
resents a  material  fact  or  produces  a  false  Im- 
prcesloa.  In  order  to  mfelead  another  or  to  obtain 
an  undue  advantave  of  him.  there  la  a  poelttve 
fraud  In  the  fullest  sense  of  the  term.  Barnard  v. 
Roane  Iron  Co.  8S  Tenn.  188. 

A  repretientutlon  nf  what  ts  known  to  be  taiae 
may  be  none  the  less  a  fraud  because  It  Is  made 
without  any  corrupt  motive  or  Intent  O'Donnell 
v.  Clinton.  6New  Eng.  Rep.  436.  146  Mass.  461. 

To  knowingly  conceal  a  material  fact  In  matters 
where  It  Is  a  legal  duty  to  make  it  known.would  be 
a  fraud.  Gee  v.  Moss,  6B  Iowa,  818. 

Right  to  rely  on  rrpresenfofionn 
Plaintiff  hasa  right  to  rely  upon  tberoproeentatlOD 
of  defendant  as  to  extent  and  Iwundary  of  prop- 
erty; and  whether  defendant's  repreeeotatloDs 
were  fraudulently  made  Is  a  question  for  the  Jury. 
Schwenk  v.  Naylor,  8  Cent.  liep.  666. 102  N.  T.  688. 

The  perpetrator  of  a  fraud  Is  liable  for  the  injury 
caused  by  his  falsehood  to  one  who  acted  on  the 
belief  that  tbe  representation  was  true,  aithougb 
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xeflented  them  to  be  true  of  hb  own  knowl- 
edge." 

It  win  be  seen,  upoD  an  examination  of 
MumjArey  t.  Merriam,  83  Minn.  187,  Uiat  the 

C'  icipal  portion  of  this  request  was  taken 
ily  from  the  opinion  in  tbat  case,  which,  on 
the  facia,  was  wholly  different  from  the  one  at 
bar.  There  the  deceit  consisted,  as  claimed 
plaintiff,  in  false  and  fraudulent  represen- 
tations made  by  defendant's  agent  making 
the  sale  of  mining  stock,  as  to  the  valae,  con- 
dition and  productiveness  of  a  mine,  and  as 
to  the  company's  indebtedness.  From  the 
plaintiff's  own  showing,  the  agent  had  never 
been  at  the  mine,  and  hence  bad  no  personal 
knowledge  of  its  character  or  condition,  but 
made  his  statements  from  reports  received  and 
information  derived  from  others;  all  of  which 
■was  known  by  the  plaintiff.  The  testimony, 
in  the  judgment  of  the  court,  entirely  failed  to 
«how  that  this  agent  knew  the  representations 
to  be  false,  or  that  he  did  not  honestly  believe 
them  to  be  true,  or  that  he  misstated  the  extent 
■or  sources  of  his  informatioD.    Under  such  a 


the  latter  ml^ ht  have  ascertained  the  faMty  of  the 
representation  by  proper  Inquiry.  Labbe  v.  Cor- 
bett,  OB  Tex.  fiOS. 

A  vendor  of  land  who  m&kee  an  absolute  and 
uoqualifled  repreeentation  as  to  Its  boundaries, 
whlob  repreaentatlon  to  tatae,  and  la  relied  on  by 
the  purobaser.  Is  answerable  in  damages,  althougb 
he  believed  the  representation  to  be  true,  and  had 
no  Intent  to  deceive.  Taylor,  J.,  dissents.  Davis 
T.  Nusum,  1  L.  R.  A.  774,  »  Wis.  480:  Bird  V. 
Kleiner,  41  Wis.  I8«  Litchfield  v.  Hutcbinsoo,  U7 
VEasB.  196;  Cotzhausen  v.  Simon,  47  Wis.  108. 

A  vendor  of  land  undertaking  to  point  out  to 
the  purchaser  the  boundaries  of  tiis  land  is  under 
<»bitgatlon  to  point  them  out  correctly  and  cannot 
make  a  mistake  except  ander  penalty  of  respond- 
ing In  damages.  Bennett  v.  Judson,  21 N.  Y.  238, 

InvetUnatton  by  purehoaer. 

Where  the  purchaser  undertakes  to  make  fnveetl- 
iiations  as  fully  as  be  cboosesi  which  the  vendor 
does  not  prevent  or  binder,  the  purcbaser  cannot 
AtterwardH  allege  that  the  vendor  made  mlsrepre- 
aentations.  Attvood  v.  Small,  6  Clark  *  F.  238; 
Jennings  v.  Bronghton,  GDet?.,  M.  ft  G.  128;  Tuck 
v.  Downing,  76  Ul.  71. 

A  purchaser  making  his  own  inveatlgatlons, 
which  the  vendor  does  not  prevent  from  being  as 
fnll  as  he  chooses  to  make,  cannot  afterwards 
allege  that  the  vendor  made  misrepresentatious. 
Southern  Development  Oo.  v.  Sllva,  18S  U.  B.  S47 
431  L.ed.e7S). 

A  vendee  of  land  who  has  refused  to  resort  to 
«onroes  of  infonnation  as  to  the  value  of  the  land 
to  which  vendor  refers  him.  oan  obtain  no  relief 
upon  floding  the  statements  of  vendee,  aa  to  value, 
to  be  false.  Herron  v.  Herron,  Tllowa,  428. 

susplciooa  of  fraudulent  Intent  on  the  part 
of  the  vendor  are  not  sufflolent  to  put  t^e  pur- 
cbaser on  Inquiry  or  vMate  his  purchase.  Tuteur 
V.  Chase  (Mlas.)  4  L.  B.  A.  882. 

StataamU,  men  optnknu  or  trade  talk,  wA  tutfon- 
able. 

Statements  whlob  are  mere  trade  talk  are  not 
fraudulent  In  law,  but  are  merely  matters  of  opin- 
ion, which  Is  allowable.  Gordon  v.  Butler,  10&  (J. 
8.  fiS8  (26  L.  ed.  lia»;  Moimey  v.  IfiUer,  1(S  Haas. 
217. 

A  promissory  statement,  though  false,  is  not  or- 
-dlnaiily  actionable.  Da  we  v.  Koirfs,  1  L.  B.  A. 
Un,  note,  liSUaas.  18S. 


lowing  it  was  held  that  the  plaintiff  could  not 
recover.  Here,  however,  according  to  the  alle- 
gations of  the  complaint,  the  deceit  consisted 
of  positive  and  unqualified  statements  made  by 
the  defendant,  amounting  almost  to  a  warranty, 
tbat  the  lot  in  question  was  no  more  than  seven 
feet  below  street  grade  in  front,  and  was  above 
said  grade  in  the  rear;  and  the  plaintiff's  proofs 
tended  to  support  the  unequivocal  allegation  of 
his  complaint  on  this  point.  So  far  as  the  rules 
of  law  laid  down  in  Humphrey  v.  Merriam 
were  pcotlnent  to  the  facts  then  in  hand,  they 
were  correctly  stated,  but  the  one  bearing  upon 
the  case  now  before  us  may  appear  somewhat 
narrow  and  misleading  when  applied  to  other 
and  different  circumstances.  was  said,  the 
intent  to  deceive  must  exist,  and  must  be 
proved,  in  every  case.  If  it  is  absent,  there 
can  be  no  fraud.  In  this  case  the  defendant 
claims  that  he  had  no  knowledge  of  the  facta, 
and  there  was  no  testimony  indicating  that  he 
had.  Therefore  he  did  not  know  his  state- 
ments, assuming  them  to  have  been  made  as 
contended  by  puuntifl,  to  he  false;  nor  was  it 


Here  expreestons  of  opinion  are  not  actionable. 
DemlDg  V.  Darling,  2  L.  H.  A.  743, 148  Hass.  504. 

Ordinarily,  stat^nenta  of  an  indefinite  oharaoter, 
made  by  either  party  pending  negotiations  for 
sale  ;of  property,  relating  to  Its  cost  or  value,  or 
offers  made  to  the  owner  for  the  property,  will 
not,  in  the  absence  of  special  clrcumstancee,  afford 
any  ground  for  avoiding  the  sale,  although  such 
statements  be  false,  and  are  made  with  a  fraud- 
ulent Intent  on  the  part  of  the  seller,  Dlllman  v. 
Nadlehoffer.  6  West.  Rep.  7ffl,  119  111.  667;  Noetling 
V.  Wright,  72  lU.  390;  Walker  v.  Carrlngton,  74  111. 
446;  Allen  v.  Hart,  72  111.  104;  Clement  v.  Boone.  6 
IlL  App.  109;  Fauntieroy  v.  Wilcox,  60  lU.  477; 
Eames  v.  Morgan,  87  111.  MH):  Miller  v.  Craig,  36  111. 
109;  Banta  v.  Palmer,  47  III.  99;  Kenner  v.  Harding. 
%  ILL  264;  Bond  v.  Ramsey,  60  lU.  29;  Cooper  v. 
LoverIng,  106  Mass.  77;  Uooney  v.  HUler.  102  Mass. 
817;  Hemmer  v.  Cooper,  8  Allen,  S34;  Holbrook  v. 
(%nnor.  60  He.  678;  Jenulngs  v.  Brougbton,  6  De 
G.  U.  *  0. 126. 

Bepreeentatlons  of  purchaser's  agent,  which  are 
not  absolutely  falsifications  of  fact,  ore  merely  ex- 
pressions of  opinion,  Carlton  v.  Rookport  loe  Co. 
1  New  Bug,  Rep,  474.  79  H&  49. 

Expressions  of  opinion  which  are  notatatements 
of  facta  In  reepect  to  the  value  of  property  sold 
are  not  fraudulent  in  law  to  the  extent  tbat  the 
sale  will  be  set  aside  If  they  are  untrue.  Southern 
Development  Co.  v.  Sllva.  125  V.  S.  247  (31  Ei.  ed. 
678);  State  v.  Paul.  69  He.  217. 

A  sale  of  land  will  not  be  set  aside,  at  the  lu- 
stanoe  of  the  vendee,  on  account  of  false  repre- 
sentations the  vendor  of  mere  matters  of  opin- 
ion as  to  Its  value  and  productlvenesi.  Rend  ell  r. 
Scott,  TO  CaL  614;  Allison  v.  Ward,  fi  West.  Bep.  780, 
63  Uich.  128. 

But  where  a  party,  in  making  a  contract  for  the 
sale  of  lands,  falsely  states  the  quantl^  of  land 

contained  in  the  tract  sold,  and  its  size  and  the 
character  of  the  improvements  situated  thereon, 
such  statements  are  more  than  the  expression  of 
mere  opinions.  Ladd  v.  Plggot^  1  West.  Bep.  847, 
114  lU.  647, 

One  falsely  representing  to  another  the  actual 
cost  of  property  which  he  puts  at  Its  falsely  alleged 
cost  into  a  corporation  they  are  forming  aa  a  part 
of  the  plant.  Is  not  relieved  from  UabDi^  for 
fraud  on  the  ground  tliat  it  la  a  mere  opinion. 
Teaobout  v.  Van  Hoesrai,  1 L.  B.  A.  064,  TB  Iowa, 
118. 
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sfaown  that  he  did  not  believe  them  to  be  true, 
save  as  this  might  be  inferred  from  the  fact 
that  be  seems  to  have  had  no  knowledge  upon 
the  subject  But,  under  the  circumstances  of 
this  case,  and  from  the  plaintiffs  testimony  as 
to  vhat  was  said  by  ddendant  when  plaintiff 
bought  the  lot,  which  is  considered  by  as  as  a 
positive  and  unequivocal  assertion  in  regard  to 
the  grade,  made  as  of  the  defendant's  own 
knowledge,  the  request  to  charge,  rejected  by 
the  court,  which  included  the  proposition  that, 
having  no  knowledge  of  the  truth  or  falsity  of 
the  alleged  statemeota,  a  recovery  conld  not 
be  had  unless  the  defendant  represented  the 
statements  to  be  true  of  bis  own  knowledge, 
might,  if  given,  have  misted  the  jury.  It  might, 
have  been  understood  as  prohibiting  a  recovery 
unlees  it  appeared  that  defendant  had  unquali- 
fiedly declared  himself  possessed  of  knowledge, 
— bad  asserted  in  so  many  words  that  he  knew 
bis  Btatements  to  be  the  truth. 

Positive  asaertioD  of  knowledge  Is  not  re- 
quired. If  a  man  makes  an  untrue  represen- 
tation of  a  material  fact  as  of  his  own  knowl- 
edge, not  knowing  whether  it  be  true  or  false, 
It  IS  a  fraud.  The  falsehood  is  intentional. 
And  an  unqualified  afiBrraation  amounts  to  an 
affirmation  as  of  one's  own  knowledge.  Stone 
V.  Denny,  4  Met.  151;  ^Uder  v.  JM  Cm,  IB 
Minn.  470  (Oil.  431). 

The  fraud  is  as  great  as  if  the  party  knew 
his  statement  to  be  untrue.  It  is,  in  law,  a 
willful  falsehood  for  a  man  to  assert,  as  of  bis 
own  knowled^,  a  matter  of  which  he  has  no 
knowledge.   Kerr,  Fraud  and  Mistake,  64. 

A  charge  of  fraudulent  intent  in  an  action 
for  deceit  may  be  maintained  by  proof  of  a 
statement,  made  aa  of  the  Darty's  own  knowl- 
edge, which  is  false,  provided  the  thing  stated 
Is  not  merely  a  maitn*  of  opinion,  estimate  or 
Jodgment,  but  is  susceptible  of  actual  knowl- 
edge; and  in  such  case  it  is  not  necessan'  to 
ma^e  proof  of  aa  actual  intent  to  deceive.  Chat- 
ham Fuvnaee  Co.  v.  Moffatt,  147  Mass.  408,  7 
New  Eng.  Bep,  180,  and  cases  cited. 


If  the  false  representations  are  made  as  cf 
one's  own  knowledge,  or  unqualifiedly,  being 
such  as  might  and  did  mialeaa,  tbey  are  unjus- 
tifiable aoa  fraudulent  Merriam  t.  Pine  vitu 
Lumber  Co.  28  Minn.  814. 

As  the  language  used  in  the  request  might 
have  been  construed  by  the  jury  as  confining 
them  to  a  coueideratiou  of  statements  whereby 
the  defendant  expressly  represented  that  he 
knew  the  grade  of  the  lot  (of  which  there -wbb 
no  testimony),  and  eliminated  all  consideration 
of  affirmations  wherein  the  defendant,  without 
asserting  actual  knowledge  Id  expeeas  termSr 
assumed  to  have  it  and  to  speak  from  it,  or  in- 
tended to  and  did  convey  the  impression  that  he- 
had  actual  knowledge  of  the  truth,  though  con- 
scious that  be  had  not,  the  court  was  right  ia 
declining  so  to  Instruct  the  jury. 

Although  the  general  charge  might  have  been 
more  explicit  and  exact,  it  fairly  covered  tbft 
law  applicable  to  the  testimony,  and  no  part  of 
it  was  erroneous.  Among  other  matters,  the 
court  said,  the  defendant  excepting,  that  If  the 
jury  found  from  the  evidence  that  the  state- 
ments and  represeotatious  complained  of  were 
made  as  claimed  by  plaintiff, — that  is,  if  they 
were  positive  and  unequivocal  assertions  as  to 
the  grade  of  the  lot, — it  made  no  difference 
whether  the  defendant  knew  the  real  facts  or 
not.  TbiB  was  correct  Whether  the  repre- 
sentations were  made  innocently  or  knowinriy 
itief  would  equally  operate  aa  a  fraud  upon  the 
plaintiff,  provided  they  were  made  iinqnaU- 
fiedly,  or  as  of  defendant's  own  knowledge. 
Merriam  v.  Pine  City  Lumber  Co.  supra. 

It  is  fraudulent  to  affirm  what  is  false,  know- 
ing it  to  be  false.  It  is  equally  as  fraudulent  to 
affirm  what  Is  false  knowing  that  the  afflrma- 
tion  is  of  the  existeDc»  of  a  fact  about  which 
one  is  in  entire  ignorance.  Wilder  v.  De  <hu, 
avpra. 

The  remaining  aasIgDmentB  of  error  need 

no  special  mention. 
Or^r  reverted. 


QEOROIA  SUPREME  COURT. 


Benjamin  F.  O'SHIELDS,  F^.  in  Err., 
o. 

GEORGIA  PACIFIC  R.  CO. 
(....Ga..— ) 

*1.  After  a  declaration  haa  bden 
amended*  b  motion  to  dlsmlBs  tlie  action  raises 
no  question  as  to  the  risrbt  to  amend,  but  only 

•Head  notes  Blbckibt,  CA.  J. 


touoblDjT  the  sufflolen07  of  the  deolatatton  as 

amended. 

8.  Hie  amendmento  made  a  good  dee- 
laratlon  under  tlie  Statute  of  Alabama. 

8.  Where  a  right  of  action  fkir  a  tort  is 
given  bjr  a  statute  of  another  State* 

and  no  period  of  limitation  Is  prcaorltied  other- 
wlae  than  by  the  ffeneraJ  law  of  Itmltatloa  pre- 
valllnarJn  that  State,  the  ler  fori,  not  the  lex  (uet 
apples  on  the  subject  of  limitation. 


NonL~.^ct<r>n«  /or  torts— Statute  of  frfmttatlon*.— 
lex  fori. 

The  defense  of  the  Statute  of  Limitations  Is  a  per- 
sonal prl^-Uetre  and  must  be  speolaUy  pleaded  In 
bar.  Bank  of  Hartford  Co.  v.  Watermaa,  S6  Conn. 
aU:  lie  Foung'B  Estate.  3  Md.  Ch.  461;  Bpeor  v. 
CtrUBn,S8  Ud.  418;  Fartridee  t.  Mitchell,  8  Edw. 
Cfa.UO. 

The  statu  te  of  the  forum  Is  alone  available.  Med- 
hory  v.  Hopkins,  8  Conn.  472;  Blackburn  v,  Morton, 
18  Ark.  384;  Tbompeon  v,  Tioga  R.  Co.  80  Barb.  70; 
ITrtOD  V.  Hunter,  t  W.  Va.  88;  SetMra  t.  Beokwlth. 
SOT.  Va.  Hi. 
6L.R.A. 


The  defense  may  bo  Bpeclolly  pleaded,  but  this  may 
t>e  done  br  special  ezoeptlon  when  the  bar  of  the 
Statute  Is  disclosed  by  the  petition.  Qathri«lit  v. 
Wheat,  70  Tex.  740. 

It  must  be  pleaded  either  by  alleging  tbe  facta, 
or  by  a  general  statement  referring  to  the  partlou- 
tar  section  of  the  Code  relied  on.  HannlngT.  Dsl- 
las,  13  Gal.  4an;  Stewart  V.  Budd.  7  Mont.  an. 

The  statute  of  the  forum  is  aiooe  available  unless 
otherwise  specially  provided  by  statute.  Worth  v. 
Wilson.  Wright  (Ohio)  162;  HortoD  v.  Horner,  14 
Ohio,  487:  Corgile  t.  Hairisoo,  8  a  Mon.  518;  Halsey- 
r.  McLean,  U  Allen,  48^  Bryan  v.  Bouton,  10  Tex. 
flS;  Tbompsoa  v.  Berry,  M  Tex.  Ml 
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ERROR  to  tbe  Fulton  County  SupeHor  Court 
to  review  a  judgment  dlsmissiDg  the  com- 
plaint in  an  action  to  recover  damages  for  per- 
soual  injuries  alleged  to  have  resulted  from 
defendant's  oegligence.  Bevened. 
The  facts  sufficiently  appear  in  tbe  opinion. 
Memra.  Cox  ft  Reed*  for  plaintiff  in  error: 
Tbe  Statute  of  Limitations  la  governed  by 
the  lex  fori. 

Rorer,  Interstate  Law,  171,  cf.;  Perkins  v. 
Quy,  55  Miss.  158;  Wharton,  ConL  §  587. 

The  defendant  did  not  except  to  the  amend- 
ment. If  he  had  cause  of  exception  he  could 
have  saved  it  only  by  urging  it  at  tbe  term  when 
the  amendment  was  made.  Life  Amt.  Amer- 
ica T.  FerriU,  60  Ga.  414. 

An  order  allowing  the  amendment  Is  unnec- 
easary. 

Strange  t.  Barrow,  6S  Ga.  35;  Saattt  v. 
^xnee,  08  6a.  600;  Carter  t.  Penn.,  70  Oa. 
747. 

This  amendment  not  being  objected  to  was 
properly  received,  and  tbe  consequence  Is  tiiat 
tbe  amencUneuta  rdate  back  to  the  filing  of  the 
original  declaration. 

Bovmr  v.  Tkomaa,  6»  Ga.  60:  Akin  v.  Barton 
Go.  54  Ga.  59;  Tift  v.  Toi(m€,  63  Ga.  237;  Buther- 
ford  T.  Hobbt,  68  Ga.  248;  Wattrn  d;A.B.Co. 
V.  Strong,  52  Ga.  461.  But  see  South  CareUna 
B.  Co.  V.  Nix,  68  Ga.  572. 

Our  action  is  g^ven  bv  the  common  law ;  that 
is,  so  far  as  our  right  h  founded  upon  tbe  de- 
fective draw-head  and  the  lack  of  tbe  choio. 

Wood,  Master  and  Servant,  Ist  ed.  §  29;  At- 
lanta d  O.  A.  L.  B.  Go.  T.  Box,  70  Ga.  674; 
Central  B.  Co.  v.  Basleit,  74  Oa.  09;  Central  B. 
Co.  v.  Wtteman,  75  Ga.  832. 

As  to  this  ground  of  the  action,— that  Is,  the 
use  tbe  railroad  of  defective  appliances, — 
the  Code  of  Alabama  is  but  the  common  law. 
And  as  tbe  same  rule  of  the  common  law  like- 
wise prevails  in  Georgia,  the  presamption,  al- 
ways made,  relieves  nom  alleging  the  law  of 
Alabama. 

89  Am.  Dec.  678. 

Tbe  courts  of  Georgia  will  therefore  presume 
that  the  law  of  Alabama  gives  tbe  same  right. 

Meatn.  Jaeksos  A  Jackson,  for  defeod- 
ant  in  error: 

Tbe  declaration,  as  it  originally  stood,  con- 
tained no  cause  of  action.  It  alleged  an  injury 
In  Alabama,  and  endeavored  to  support  the 
claim  for  damages  by  averments  which  show 
that  at  common  law  there  would  be  no  cause 
of  action.  If  the  right  to  recover  be  based 
upon  tbe  statute  of  a  foreign  State,  such  statute 
must  be  set  out,  in  order  ttiat  the  Georgia  court 
may  be  fully  informed. 

Holmet  V.  BroughUm.  10  Wend.  75;  BOma, 
BAD.B.  Co.  V.  Lacfi,  48  Ga.  461. 

The  statutes  of  Alabama  show  that  actions 
for  this  class  of  injuries  must  be  instituted 
within  one  year.  The  year  had  expired  before 
tbe  amendment  was  proposed.  Therefore,  the 
amendment  could  not  be  allowed. 

Ala.  Code,  %  2610,  par.  6;  Smith  t.  Ardie, 
49  Ga.  602;  Ayera  v.  Daly,  66  Ga.  124;  Kimbro 
T.  Virginia  <ft  T.  A.  I.  B.  Go.  56  Ga.  185;  Par- 
mdee  r.  SazannaJi,  F.  AW.  iS.  Cb.  78  Ga.  389; 
Bxpotition  Cotton  MiUa  v.  Vntern  AA.B.C0. 
lOS.  E.  Rep.  118. 
6URA. 


An  amendment  which  introduces  no  new  and 
distinct  cause  of  action,  but,  nevertheless, 
makes  an  action  good  in  law,  where  none  pre- 
viously existed.  Is  not  allowed. 

Martin  v.  Qaineaville,  J.  d  S.  B.  Co.  78  Ga. 
308;  V.  Central  B.  Co.  78  Ga.  620.  See 
also  Harris  v.  Central  B.  d  Bkg.  Co.  78  Ga. 
530. 

Exposition  Cotton  Mills  v.  Western  d  A.  B. 
Go.  10  (Qa.)  8.E.  Rep.  113,  is  conclusive  on  the 
question  of  amendment.  Actitm  under  com- 
mon law  cannot  be  amended  to  action  under 
statute. 

Bleckley*  GA.  J.,  delivered  the  opinion  of 

the  court: 

Tbe  plaintiff  was  an  employe  of  the  de- 
fendant as  a  car-coupler.  While  on  duty  in 
tbe  State  of  Alabama  he  received  a  personal 
injury,  in  consequence  partly  of  the  negligence 
of  tbe  eneineer  and  conductor,  bis  co-employfis, 
and  partly  in  consequence  of  the  defective  con- 
dition of  a  certain  part  of  one  of  tbe  cars,  called 
a  "draw-bead."  As  tbe  original  declaration 
stood,  it  would  seem  that  the  defective  draw- 
head  was  referred  to,  not  as  an  independent 
cause  of  action,  but  as  a  circumstance  relied 
upon  to  charge  the  en^neer  and  conductor 
with  a  higher  degree  of  diligeoce  on  their  [mrt 
than  would  otherwise  have  been  requisite. 
The  suit  was  commenced  on  February  14, 1888, 
returnable  to  the  following  March  Term  of  tho 
Superior  Court  During  tbe  corresponding 
term  of  1880  two  amendments  to  the  declara- 
tion were  filed,  and  service  of  the  same  was 
acknowledged  by  defendant's  attomejn.  At 
tbe  September  Term,  1889,  the  case  was  called 
for  trial,  when  tbe  defendant  moved  orally  to 
dismiss  the  same  upon  the  ground  that  the  dec- 
laration set  forth  no  cause  of  action  at  common 
law,  and  because  the  right  of  action  under  tbe 
Alabama  Statute  was  barred  by  limitation 
therein  as  to  time.  The  courf*  sustained  (he 
motion,  and  diemtssed  the  action;  and  the  plain- 
tiff excepted. 

1.  Tbe  motion  to  dismi&s  was  equivalent  to 
a  genera)  demurrer,  and,  as  the  declaration  had 
been  amended  and  the  amendments  served  at 
the  preceding  term,  the  demurrer  was  aimed, 
not  aloae  at  the  declaration,  as  it  stood  origi- 
nally, but  as  it  became  by  tbe  addition  of  ue 
two  amendmfflots.  In  tbe  argument  here  it  was 
contended  that  inasmuch  as  the  amendments, 
if  objected  to,  ought  to  bare  been  stricken  or  dis- 
allowed, tbe  fact  that  the;  were  made  should 
count  for  nothing;  but  we  think  otherwise. 
Had  the  defendant  desired  to  raise  tbe  ques- 
tion whether  sucb  amendments  could  be  in- 
grafted on  such  a  declaration,  a  motion  should 
have  been  made  to  strike  the  amendments,  or 
take  them  off  the  files.  By  not  making  that 
motion  the  defendant  acquiesced  in  the  amend- 
ments, and  such  acquiescence  at  the  time  tbe 
case  came  up  for  trial  was  equivalent  to  con- 
senting to  the  amendments  as  a  part  of  the 
pleadings  duly  before  tbe  court.  The  judg- 
ment rendered  on  the  motiou  actuallr  made, 
which,  as  we  have  siud,  was  equivalent  to  a 
general  demurrer,  was  rendered  upon  the 
plaintiff's  pleadings  as  a  whole,  and,  if  left  un- 
reversed, would  be  a  binding  adjudication 
upon  the  merits  of  the  declaration  as  made  by 
the  amendments,  and  would       any  future 
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action  brought  the  Dleintiff  as  effectadly  as 
would  a  judemeot  renaered  on  the  verdict  of  a 
jury.  Simiiro  v.  Virginia  A  T.  A.' L.  B.  Co. 
£6  Ga.  18S. 

It  would  be  quite  unfair  to  give  a  defendant 
tbe  benefit  of  a  judgment  on  demurrer  to  the 
declaration  as  amended,  and  then  allow  him  to 
uphold  the  judgment  by  insisting  that  the 
plaintiif  bad  no  right  to  amend.  Surely,  If  a 
waiver  of  any  objection  whatever  to  an  amend- 
ment  would  not  result  from  demurring  gener- 
ally to  all  the  plaintiff's  pleadings,  raising  no 
question  as  to  the  right  to  amend,  we  know  of 
nothing  from  which  such  a  waiver  would  re- 
sult. 

2.  Turning  now  to  the  amendments.  One 
of  these  attnbutea  the  jdaintifl's  injary  to  the 
negligence  of  the  defendant  in  not  having  a 
drawliead  safe  and  in  good  repair,  alleging 
that  the  chain  from  the  coupling-pin  was 
broken  off,  so  that  the  plaintiff  baa  to  lay  his 
hand  upon  the  pin  to  do  his  duty,  whereas,  if 
the  chain  bad  been  intact,  be  could  have  pulled 
out  the  pin  by  means  of  the  chain,  and  would 
not  have  been  injured.  It  proceeds  to  allege ' 
that  this,  together  with  the  negligence  of  the 
engineer  and  conductor,  caused  tbe  injury, 
without  any  fault  on  tbe  part  of  the  plaintiff. 
The  other  amendment  sets  forth  a  statute  of 
Alabama  embodied  in  the  Code  of  1886,  %  2590, 
which  renders  tbe  employer  liable  to  answerin 
damages  to  an  employe,  as  if  he  were  a  stranger, 
in  several  enumerated  ioatances;  among  them, 
when  the  injui^  is  caused  by  reason  of  any  de- 
fect in  tbe  condition  of  machinery,  or  by  reason 
of  the  negligence  of  any  person  In  the  service 
of  the  employer,  who  has  tbe  charge  or  control 
of  a  locomotive  engineer  train  upon  a  railway, 
etc.  If  the  declaration,  as  originally  framed, 
bad  contained  all  the  matter  of  these  two 
amendments,  there  is  no  dispute  but  that  a  cause 
of  action  would  have  been  set  forth.  From 
what  has  been  said  under  the  preceding  head, 
it  is  manifest  that  in  our  opinion  tbe  declara- 
tion should  be  treated,  on  a  motion  to  dismiss 
tbe  action,  as  though  it  bad  in  fact  contained 
tbe  matter  of  these  amendments  originally. 
Had  there  been  an  objection  in  due  time  to  in- 
corpo rating  the  amendments  with  die  declara- ' 
tloD,  or  a  motion  to  sever  Ibem  from  the  declara- 
tion, there  may  or  may  not  have  been  a  cause  of 
action  without  them.  Our  present  opinion  is 
that  tbe  original  declaration,  standing  alone, 
and  tried  bv  common  law,  was  fatally  defi- 
cient, but  aided  by  tbe  amendments  brought  in, 
and  suffered  by  tbe  defendant's  acquiescence 
to  remain  in,  it  is  not  now  to  be  tested  by  the 
common  law,  but  by  the  Alabama  Statute, 
And,  so  tested,  it  presents  a  cause  of  action 
which  tbe  defendant  must  meet  and  answer. 

S.  We  have  examined  the  Alabama  Statute, 
both  asset  out  in  the  Code  and  as  it  appears  in 
the  Acta  of  1885,  p.  115,  and  In  neither  is  there 
any  limitation  as  to  the  time  within  which  the 
action  based  upon  the  statutory  right  is  to  be 
brought.  The  limitation  prescribed  is  found 
alone  in  the  General  Limitation  Law  of  Ala- 
bama (Code  1886,  g  3619).  which  fixes  the  lim- 
itation at  one  year  for  various  actions,  sucb  as 
malicious  prosecution,  crim.  con.,  seduction, 
breach  of  marriage  promise,  libel,  slander, 
etc..  and  oonctuding  with  "actions  for  any 
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injury  to  the  person  or  rtehts  of  anothCT, 
not  uising  from  contnct  ana  not  herein  spe- 
cifically enumerated."  As  the  amendment 
pleading  tbe  Statute  was  filed  more  than  one 
vear  after  the  injury,  this  action,  bad  it  been 
brought  in  Alabama,  might  have  been  barred; 
but  the  Limitation  Law  ot  Georgia  af^licable 
to  such  actions  la  two  years,  and  the  amend- 
ment was  filed  within  tiiat  pwiod. 

It  follows  that,  without  having  recourse  to 
the  doctrine  of  relation,  tbe  amendment  was 
not  too  late,  provided  the  Limitation  Law  of 
the  forum,  and  not  that  of  tbe  place  of  the  in- 
jury, applies;  and  we  think  it  does  apply. 
Where  torts  are  committed  in  foreign  coun- 
tries, or  beyond  tbe  territorial  ^uriMUction  of 
the  sovereignty  in  which  tbe  action  is  brought, 
the  lee  fori  governs,  no  matter  whether  tbe 
right  of  action  depends  upon  the  common  law 
or  a  local  statute,  unless  tbe  statute  wUch 
createaor  confers  the  right  limits  tbe  duration 
of  such  right  to  a  prescribed  time.  This  will 
appear  from  an  examination  of  the  following 
authorities:  Pollock,  Torts.  188(Text-Book  8e- 
'  ries);  Wood,  Lim,  p.  28,  t$  9;  Nonee  v.  Riehmond 
dbD.  R.  Co,  (N.  C.)  88 Fed.  Rep.  429;  Ttu  Har- 
rmburg,  119  U.  8.  199  [SOL.  ed.  858];  Boydr. 
Clark  (Mich.)  8  Fed.  Rep.  849;  Eaafwood  v. 
Kenntdy,  44  Md.  668;  PittAurg.  C.  etc.  R.  Oa. 
V.  Uine,  25  Ohio  St.  829. 

The  holding  by  Chief  Jvstiee  Warner  in 
Seltna,  B.  A  R.  Co.  v.  Laey,  49  Ga.  107,  to  the 
effect  that  the  Alabama  Statute  giving  a  right 
of  actlrai  for  homicide,  and  prescribing  a  limit 
of  one  year  for  bringing  the  suit,  would  be  ap- 
plicable to  an  action  brought  in  G}eoi|riB  to 
enforce  tbe  statutory  right,  wsb  doubtless  cor- 
rect, for  the  reason  that  the  statute  then  in 
question  <see  Ala.  Rev.  Code  1887,  ^  2397), 
expressly  limited  tbe  right  to  one  year,  the  lan- 
guage being:  "  When  the  death  of  a  person 
IS  caused  by  tbe  wrongful  act  or  omission  of 
another,  tbe  penonal  representative  of  the 
former  may  maintain  an  action  against  the 
latter  at  any  time  within  one  year  thereafter, 
if  the  former  could  have  maintained  an  actim 
against  the  latter  for  ibe  same  act  or  omisdon 
had  it  failed  to  produce  death." 

According  to  all  the  authorities,  an  acUon 
under  such  a  statute  as  this  could  not  be  main- 
tained anywhere  after  the  bar  bad  attached  in 
the  local  jurisdiction,  for  the  reason  that  after 
that  time  tbe  right  would  be  extinct  as  well  as 
the  remedy;  but  tbe  Act  of  1885,  upon  which 
tbe  present  suit  is  founded,  contains  no  such 
terms,  and  there  is  no  more  reason  for  holding 
that  the  General  Limitation  Law  of  Alabama, 
which  we  have  cited  above,  extinguishes  the 
statutory  rights  of  action  to  which  it  applies, 
than  for  holding  that  it  extinguishes  the  com- 
mon-law riglits  of  action  to  which  it  is  appli- 
cable. If  the  lapse  of  one  year  would  not  bar 
an  action  formalicious  prosecution,  crim.  con., 
seduction,  breach  of  marriage  promise,  etc., 
brought  in  Georgia,  but  founded  upon  a  cause 
arising  in  Alat»ma,  tbe  lapse  of  one  year 
would  not  bar  the  present  action,  tbe  period 
for  a  like  action  brought  here  for  causes  arifdns 
in  Georgia  being  two  years.  The  court  erred 
in  sustaining  tbe  motion  and  dismissing  the  ac- 
.tion. 

Judgment  raierted. 
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CITY  OP  QDINCT. 
(....I1L....> 

1.  The  «K«mptlott  from  tazatloB  of  the 

property  of  a  kind  used  solely  for  public  pur- 
poses does  not  extend  to  a  apeolal  tax  for  public 
ImproTementa  Mich  aa  the  paving  of  a  street  on 
which  tbe  pramJHB  frODt. 

S.  The  l&vy  at  a  Xoeal  ■w—mmit  or 
special  tax  for  pubUo  ImproTflineDts  k)  not  a  tak- 
ing of  private  property  for  puUio  use  under  tbe 
TiEht  of  eminent  domain,  but  Is  an  exendse  of 
the  taxinir  power. 

■S.  An  ordinance  for  the  pavlnfl*  of  cer- 
tein  streets  to  not  Insuflaclent  because  It  does 
not  state  the  width  of  thestreets  to  be  paved. 

Am  The  smiwo  ordlaance  mxy  legally  pro- 
Tlde  for  tbe  pavlnc  of  several  streets,  altbough 
one  is  wider  ^au  the  oUten. 

(October  81, 1880.) 

APPEAL  hj  Adams  County  from  a  Judg- 
ment of  the  Adams  Oouuty  Court  ooofim- 
ing,  against  said  County's  objection,  tbe  report 
of  commisaioDers  appointed  to  levy  a  special 
tax  for  tbe  improvement  of  certain  streets  in 
tbe  City  of  Quincy.  Affirmed. 

The  facts  are  fully  stated  in  tbe  opinion. 
Mr.  Almwon  wheat  for  appellant. 
Mr.     Sibley,  for  appellee: 
The  objection  that  tbe  ordinance  passed  by 
the  City  Council  of  Quincy  June  6,  1867,  Is 
void  because  it  did  not  fix  the  coat  of  the  pro- 
pcaed  improTement,  or  furnish  any  suffldent 


data  from  which  the  commissioners  appointed 
by  the  county  court  to  assess  and  apportion 
the  special  tax  against  the  propoiy  contiguoos 
to  and  touching  on  the  fioe  of  the  contem- 
plated improvement,  is  not  well  taken. 

White  V.  People.  94  111.  604;  Craw  v.  Tolono, 
06  111.  265;  Eno9  v.  Springfield,  118  111.  65; 
Oaletbvrg  v.  Searlea,  114  III.  217;  Watttm  v. 
Cfticago,  1  West.  Rep.  659,  115  III.  T9;  Sterling 
V.  Oalt,  4  West.  Rep.  124,  117  111.  11;  Kanka- 
kee V.  Fitter.  7  West.  Rep.  448,  119  111.  824; 
Springfield  v.  Green,  9  West.  Rep.  144.  120  111. 
268;  Springfield  V.  Mathus.  18  West.  Rep.  855, 
124  111.  88;  Willntr  v.  Springfield,  12  West. 
Rep.  598,  12S  111.  890. 

The  ordinance  is  not  void  on  the  ground  that 
it  embraces  more  than  one  improvement,  nor 
because  Broadway  Street  is  a  few  feet  wider 
than  Hampshire  or  Sixth  Street.  Tbe  im- 
provement  contemplated,  altbongh  portions  of 
these  streets  are  included  in  the  ordinance, 
evidently  was  intended  as  but  one  single  Im- 
provement. 

Front  V.  People,  B8  111.  165;  PeojOe  v.  Sfier- 
man,  88  DL  167;  BickeUa  v.  Hyde  Park,  86  111. 
110;  Murphy  v.  Pema,  8  West.  Rep.  8«3,  119 
HI.  609;  Springfiddy.  Green,  Wi^rr.  Spring- 
Jtetdsni  apringfidd  t.  Mathus,  tupra. 

The  objection  that  the  report  of  the  commis- 
sioners was  never  approved  bv  the  city  coun- 
cil is  not  sustained  by  tbe  eviaence  in  tbe  case. 
It  was  shown  that  the  city  council  at  ita  meet- 
ing July  6,  1887,  did  approve  of  this  report, 
though  the  approval  was  not  at  the  time  en- 
tered upon  the  journal  of  tbe  proceedings.  If 
this  was  not  sufficient,  the  city  council  had  the 
right  to  order  its  journal  amended  acnordlDgto 
the  fact  even  after  the  trial  had  commenced. 


Non.— Ztuwt  and  astegemenU  for  local  jMrposea 

dUAinguitihed, 

Taxes  arc  distinguished  from  special  aaseeBments 
for  local  Improvementa,— the  formeijbelniir  burdens 
Imposed  upon  all  persons  and  property  alike,  and 
compensated  for  equal  protection  to  all,  while 
the  latter  are  not  burdens,  but  equivalents,  and 
are  laid  for  local  purposes  upon  local  objects,  and 
compensated  for  in  local  benefits  and  improve- 
menta, enhancing  the  value  of  the  property  as- 
aeasod  to  tbe  extent  of  tbe  aasMsment  levied.  1 
Deety.  Taxn.  6. 

An  assesBmeat  for  a  supposed  benefit  Is  not  a 
tax  within  the  meanbig  of  a  law  exempting  prop- 
erty from  taxation.  Dunlletti  Jfc  D.  Bridge  Oo.  v. 
Dubuque.  JBt  Iowa,  427;  Sbeehan  v.  Goed  Samaritan 
Boepitat.  SO  Ho.  ISS:  TU  New  Tork,  II  Johns.  77; 
Arlghtman  v.  Rimer,  22  Wis.  H. 

Tbe  tax  is  tanpoeed  on  tbe  person  of  tba  owner; 
-fOrtbongh  property  Is  tesmtod  to  for  the  purpose 
«f  asoertainlng  theamount  of  Ae  tax,  yet  tbe  in- 
dividual and  not  the  property  pays  tiie  tax;  and 
berela  Ilea  another  dtatlnotlon  l>etween  taxes  and 
local  aHMBBmcnta;  for  the  latter  proceeds  upon  the 
Idea  of  Increase  In  the  value  of  real  estate  by  a 
pnUlc  Improvement,  and  that  a  portion  of  the  ex- 
pense of  the  Improvement  should  be  borne  by  the 
property  benefited.  Bundell  v.  lAkey,  40  N.  T. 
JUT;  areen  v.  Craft,  S8  Miss.  70:  Creigbton  v.  Hanson, 
-27  CW. 618: Tajiorv. Palmer, 81 CU. 240;  Neenanv. 
«iiiitA,l»Mo.  025; 'St.  Louis  r.  Allen,  08  Ho.  4ft;  1 
Desty.Taxn.S. 

Tbe  liability  of  lands  to  asseesmenta  for  local  im- 
provements springs  from  the  ooDstruotlon  of  an 
«L.  R  A. 


authorized  public  work  wbioh  coofen  a  material 
special  benefit  upon  the  lands.  Re  Adjustment 
Comrs.  of  Elizabeth,  8  Gent.  Rep.  818.  M  N.  J.  L.  488. 

The  property  benefited  by  a  local  Improvement 
may  be  assessed  to  theextent  of  the  benefit,  and  the 
basis  upon  which  the  aseeesment  was  made  must  be 
shown.   WhiteT.Steven9(Ulch.)10West.  Kep.88t. 

tixemi^ion,  not  to        to  local  oasenments. 
Exemption  from  taxation  of  every  kind  does  not 
exempt  from  assessment  for  street  Improvement. 
Bee  IlUnols  Cent.  11.  Co.  v.  Decatur,  1  L.  B.  A.  818, 
126111.98. 

Government  agencies  are  only  exempt  from 
state  taxation  so  far  as  It  Interferes  with  their  ef- 
ficiency In  performing  functtons  by  which  they 
serve  the  government.  W.  U.  Teletf.  Co.  v.  Atty- 
Oen.  of  Mass.  125  n.  8.  530  (31 L.  ed.  790). 

Exemptions  from  taxation,  being  exceptions  to 
tbe  rule  of  taxation,  are  strictly  construed,  At- 
lantic ft  F.  K.  Oo.  T.  Lesueur  < AriS.J  1 L.  B.  A.  24ft,  88 
Alb.  L.  J.  828,  2  Inters.  Com.  Sep.  188:  Common- 
wealth's App.  (Pa.)  48  Phlla.  Leff.  Int.  848,  H  W.  H. 

cin. 

The  exempttons  contained  in  Texas  Const.,  art.  11, 
19.  are  to  be  oonstrued  as  embincmg  all  taxation. 

Including  special  as  well  as  generaL  Harris  Co.  v. 
Boyd.  70  Tex.  237. 

The  Virginia  constitutional  provision  requiring 
taxation  to  be  equal  and  uniform  does  not  apply  to 
special  assessments  by  municipal  corporations  tor 
local  Improvements.  lUohmond  ft  A.  B.  Co.  v. 
Lynobbiirg,81  Ta.  478. 
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Turley  v.  Loffan  Co.  17  111.  151;  Logan*- 
2'ort  T.  Crockett,  64  lod.  819;  MeCormiek  v. 
Bay  0%^,  28  Mich.  457;  Lownde*  Co.  Comrs. 
Ct.v.  Ifeame.  69  Ala.  871;;*07t  v.  Burlington, 
40  lows.  87;  Dillon,  Mud.  Corp.  g§  28t,  2S4, 
note  1. 

Tbe  objectioQ  that  the  appellant's  propertr 
li  exempt  from  the  n)edal  tax  in  this  proceed- 
ing rests  upon  no  soud  roondstion  in  priociple 
or  reason.  Tbe  exemption  claimed  appnes 
only  to  general  taxation  for  purposes  of  reve- 
nue, and  not  to  special  taxation  for  local  im- 
provements. 

Illinois  &  M.  Canal  v.  Chicago,  12  HI.  408; 
Higgintr.  Chieago,\%  III.  276;-Of&iwa  t.  f>w 
Chwck,  30  111.  428;  Chicago  v.  Colby,  20  111. 
fll4;  Peoria  v.  Kidder,  26  111.  852;  Seammon  v. 
Chicago,  42  111.  192;  WHght  v.  Chicago,  46  111. 
44;  Mix  V.  Btw».  57  111.  121 ;  Cook  Co.  v.  Chicago. 
108  111.  646;  McLean  Co.  t.  BUxmington,  106 
ni.  209;  ReNeie  York,  11  Johns.  77;  Buffalo 
City  Cemetery  v.  Buffalo,  46  N.  Y.  506;  Uooae- 
velt  Boapital  v.  N.  T.  84  N.  T.  108;  Botton 
Seanun't  Friend  Soeiety  y.  Barton,  116  Mass. 
IBl ;  J^eeban  V.  Good  Samaritan  Hospital,  50 
Mo.  166;  Fira  Prethy.  Church  v.  Fort  Wayne, 
86  Ind.<888:  Bridgeport  v.  JT.  Y.  dt  N.  H.  R.  Co. 
86  Conn.  265;  Bnghtman  v.  Kirner,  22  Wis. 
54:  Dvnlieth  dt  D.  Bridge  Co.  v.  Dubuque,  82 
Iowa,  427;  Sioux  City  v.  Sioux  City  Ind.  ScJiool 
JHtt.  55  Iowa,  160:  Hort/iern  Libertiet  v.  St. 
John's  Church,  18  Pa.  104;  Patermm  v.  Society 
for  Establiihing  Uatful  Manufacturee,  24  N. 
J.  L.  885;  State  v.  Newark,  85  N.  J.  L.  167; 
StaU  V.  Nevsark,  27  N.  J.  L.  185;  L^evre  v. 
Detroit,  2  Mich .  686;  Baltimore  v.  Q-reen  Mount 
Cemetery,  7  Md.  617;  Cooley,  Const.  Lim.  207, 
notes. 

Article  9  in  the  Statute  relating  to  the  in- 
corporation of  cities  and  villages.havinff  been 
adopted  by  the  city  council  of  the  City  of 
Qufncy,  the  ordinance  in  question  was  framed 
under  its  proTlsions,  and  tbe  special  tax  re- 
quired to  be  levied  to  pay  tbe  cost  of  the  im- 
provement differs  from  special  assessment  only 
in  tbe  mode  of  proceeding  to  accomplish  the 
purpose  of  the  law. 

White  V.  People,  94  III.  604;  Crau>  v.  Tolono. 
96  111.  ;256;  Enoi  v.  Springfield,  118  111.  65; 
OaJaburg  v.  Searles,  114  III.  217;  Watson  v. 
Chicago,  1  West.  Rep.  669,  115  111.  78. 

Skope*  Ch.  J.,  delivered  tbe  opinion  of  the 

court: 

Tbe  City  of  Qulncv  made  application  to  tbe 
County  Court  of  Adams  County  for  an  order 
confirming  the  report  of  commissioners  ap- 
pc^nted  to  levy  a  special  tax  upon  lots,  parts  of 
lots,  and  tracts  of  land  contiguous  to  and 
touching  upon  the  line  of  certain  streets  pro- 
posed to  be  paved,  in  accordance  with  an  ordi- 
nance of  the  City.  Tbe  County  of  Adams  owns 
a  block  in  the  City,  bounded  partly  by  the  street 
OTdered  to  be  improved,  upon  which  block  is 
situated  the  court-bouse  .of  the  County.  This 
Uock  was  assessed  its  moportionate  share  of 
the  cost  of  tbe  propcwen  improvement,  accord- 
ing to  its  frontage  upon  tbe  streets  to  be  im- 
proved. The  County  appeared,  and  filed  vari- 
ous objections  to  the  report,  all  of  which  were 
overruled,  and  judgment  of  confirmation  en- 
tered. TheCountybringstbecaseto  tbisoourt 
by  appeal,  and  assigns  for  error  tbe  oTerruUag 

«  L.  R  A. 


of  such  objections,  and  the  rendition  of  tbe 
judgment 

The  principal  point  urged  upon  our  attention 
is  that  the  property,  being  tbe  property  of  tbe 
County,  and  used  solely  for  public  purposes, 
is  exempt  from  taxation.  All  public  buildings 
belonging  to  any  coun^  are,  by  tbe  Statute,  m 
terms  exempted  from  taxation.  Ber.  Stat, 
chap.  120,  %  2. 

That  tbe  propertv  here  sought  to  be  charged 
with  the  cost  of  this  local  Improvement  is  ex- 
empted by  tbe  Statute  from  general  taxation 
there  can  be  no  question;  but  does  this  ex- 
emption extend  to  and  embrace  special  taxa- 
tion of  contiguous  property  to  defray  the  ex- 
penses of  such  local  improvementf  This  court 
has  repeatedly  held  tiiat  special  assessments  for 
local  improvements  are  not  taxes.  In  the  strict 
sense  of  that  term;  and  that  property  held  for 
a  public  use  is  not  exempt  from  such  assess- 
ment, although  exempt  from  taxation  for 
general  purposes  (see  Illinois  <£  M.  Canal  v. 
Chicago,  12  111.  408;  Higgins  v.  Chicago,  18  III. 
276;  Chicago  v.  Colby,  'id  DL  614;  Peoria  t. 
Kidder,  26  III.  Seammon  v.  Chicago,  ^m. 
192;  Wright  V.  Chicago,  46111.  44;  Mii  v.  Hem. 
57  111.  121);  and  that  other  property  exempted 
bv  statute  from  general  taxation,  such  as 
CDurcb  property,  etc.,  may  be  specially  assessed 
for  local  improvements.  Ottatea  v.  Fru 
Church.  20  ni.  438;  Cook  Co.  v.  Chicago.  108 
111.  646;  McLean  Co.  v.  Bloomington,  106  111. 
209;  and  also  BoUon  Seamen's  H^nd  Society  v. 
Boston,  116  Mass.  181. 

Section  6,  art  9,  of  the  Constitution  of  1848 
provided  that  "tbe  corporate  authorities  of 
counties,  townships,  school  districts,  cities, 
towns  and  villages  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  pur- 
poses; such  taxes  to  be  uniform  in  respect  to 
persons  and  properly  within  tbe  jurisdiction  of 
the  body  imposing  the  same." 

A  tax  for  the  opening  or  improvement  of  & 
public  street  or  other  local  improvement  may 
be  said  to  be  a  tax  for  a  corporate  purpose; 
and,  while  this  clause  of  the  Constitution  au- 
thorized tbe  Legislature  to  invest  municipal 
coiporate  uitboritiea  with  power  to  assess  and 
collect  taxes  for  corporate  purposes,  that  power 
was  limited  and  restricted  in  this:  that  such 
tHxes  must  be  uniform  inrespectof  person  and 
property.  This  prohibited  the  levy  of  special 
assessment  upon  property  to  be  beneSted  by 
the  proposed  improvement  when  it  should  have 
to  bear  more  than  its  proportionate  share  of  the 
burden.  It  Is  plain  that,  under  this  proTlslon, 
special  assessmenu  Imposing  unequal  burdens 
upon  property  could  not  be  sustained  under  the 

Sjwer  of  tanttlon  given  by  the  clause  of  the 
onstitution  quoted.  This  court,  however, 
sustained  tbe  power  of  cities  and  villages  U> 
make  local  improvements  by  special  assess- 
ment, referring  such  power  to  tbe  exercise  of 
tbe  right  of  eminent  domain.  Chicago  v. 
Larmd,  84  DL  276. 

In  Uiat  case  tbb  court  said:  "Entertaining 
no  doubt  that  this  grant  of  power  to  the  city 
council  is  against  tbe  fundamental  law  regulat- 
ing the  subject  'of  taxation,  we  are  compelled 
by  a  sense  of  our  own  duty  so  to  declare,  and 
to  hold  an  assessment  for  improvements  mi^e 
on  tbe  basis  of  tbe  frontage  of  the  lots  upon  tbe 
street  to  be  improved  invalid,  at  contelnlns 
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neitber  the  element  of  equality  nor  uniformity^, 
if  assessed  under  the  taxing  power;  and  if  in 
«xercise  of  the  right  of  eminent  domain,  equally 
invalid,  no  compensation  whateTOr  being  pro- 
vided, or  eron contemplated,  hy  the  charter." 
Id.  382. 

Charters  conferring  power  to  levy  special  as- 
MBsmeots  for  local  public  improvements  by 
cities  and  villages,  for  special  beoeflta  thereby 
conferred,  were  sustained  under  tbe  power  held 
to  be  properly  exercised  under  the  right  of 
eminent  doouun.  la  that  view  the  asaeBsment 
upon  a  lot  wu  not  regarded  as  a  burden  or  tax, 
in  the  strict  sense,  for  the  reason  that  the  owner 
would  receive  benefits  at  least  equal  to  the  sum 
levied  or  assessed  upon  bis  propertv.  Hence 
we  find,  in  many  cases  arising  under  the  old 
Constitution,  the  statement  that  special  assess- 
ments  are  not  taxes,  etc.  It  is  apparent  that  to 
bave  held  them  to  be  taxes  would  have  been 
to  deny  their  validity  entirely.  As  the  Consti- 
tution of  1848  did  not  require  that  the  compen- 
sation for  property  taken  for  public  use  should 
be  in  money,  the  power  to  levy  special  assess- 
ments on  contiguous  property  equal  to  the 
benefit  conferred  by  the  improvement  might 
-well  be  referred  to  the  power  of  eminent 
domain,  and  thereby  sustain  the  OHUlitntion&l- 
ity  of  lawB  authorizing  such  levies  and  assess- 
ments. Under  the  present  Constitution,  prop- 
erty taken  for  public  use  cannot  be  compensated 
for  in  benefits.  Benefits  are  only  allowed  as 
A  set-off  or  reduction  of  damages  to  such  parts 
of  the  property  as  are  not  taken.  In  cases 
-where  benefits  are  sought  to  be  charged,  the 
land  owner  must  appear  to  be  entitled  to  dam- 
ages; otherwise,  be  cannot  be  charged  with  bene- 
Uta.  Here  the  County  is  claiming  no  damage 
of  the  City,  and  therefore  It  cannot  bee  barged 
with  benmtfi.  Itfollows,  therefore,  that  since 
the  adoption  of  the  present  Constitution  tbe 
power  to  make  special  assessments  for  local  im- 
provements cannot  now  be  referred  to  and  sus- 
tained under  the  right  of  eminent  domain.  Un- 
dertbe  present  Constitution,  special  .assessments 
for  local  improvements  must  be  regarded  as  a 
species  of  taxation. 

In  2  Dillon,  Mun.  Corp.,  3(i  ed..  8785.  theau- 
thor  says:  "And  it  is,  as  we  shall  presently  see, 
by  virtue  of  a  branch  of  this  great  power  [of 
taxation!  that  local  assessments  upon  property 
benefited,  or  legislatively  declared  to  be  spec- 
ially benefited,  are  imposed,  in  order  to  pay  the 
expense  of  making  local  improvements  of  a 
public  nature  witbin  the  municipality,  adjoin- 
ingor  near  the  property  assessed." 

The  Constitution  of  1870.  art.  9,  §  9,  pro- 
vides that  "the  General  Assembly  may  vest  the 
corporate  authorities  of  cities,  towns  and  vil- 
lages with  power  to  make  local  improvements 
by  special  assessments,  or  by  special  taxations, 
of  contiguous  property,  or  otherwise.  For  all 
other  corporate  purposes,  all  municipal  cor- 
porations may  be  vested  with  authoritv  to  as- 
sess and  collect  taxes:  but  such  taxes  anall  be 
uniform  in  respect  to  persons  and  property 
witbin  the  Jurisdiction  of  the  body  imposing 
the  same." 

This  clause  of  the  Constitution  Is  radically 
different  from  the  clause  in  the  Constitution  of 
1348,  relating  to  the  same  subject  matter,  and 
hereinbefore  quoted,  and  under  which  tbe  for^ 
mer  rulings  referred  to  arose.   As  to  such 


special  taxation  of  contifruous  property  fo/ 
local  improvements,  there  is  in  tbe  present  Con- 
stitution no  limitation  as  to  equality  and  uni- 
formity; while  for  all  other  municipal  purposes 
taxation  is  required  to  be  uniform  In  respect  to 
persons  and  property,  as  was  provided  in  the 
prior  Constitution.  Taxation  for  general  cor- 
porate purposes  must  be  uniform,  therefore, 
while  for  local  improvements  it  may  he  by 
special  lax,  or  by  way  of  special  assessment, 
upon  the  contiguous  property.  Thus,  as  a 
mode  of  municiiMl  taxation,  anch  special  as- 
sessments are  clearly  recognized. 

In  the  case  of  MefAon  Co.  v.  ^oomington, 
wpra,  this  court  says;  "Tbe  distinction  between 
taxation  and  special  assessment  is  also  clearfy 
made  in  our  present  Constitution  (%%  1-6, 9,  art 
9);  and,  while  providing  that  tbe  Oeneral  As- 
sembly may  exempt  the  property  of  the  State, 
counties  and  other  municipal  corporations  from 
the  former  S,  mpra),  makes  no  such  fnnvis- 
ion  in  regard  to  tbe  latter,  but,  on  thecontrary, 
by  section  9,  svpra,  authorizes  Ibe  General  As- 
sembly to  'vest  the  corporate  authorities  of 
cities,  towns  and  villages  with  power  to  make 
local  improvements  by  special  assessments,' 
without  any  restriction  as  to  the  property  to  be 
asaeased."  What  is  there  said  Is  equally  ap- 
plicable in  respect  to  special  taxation  for  looil 
improvements.  See  White  v.  People,  94  III.  613; 
Rev.  Stat.  chap.  24,  art.  8,  S  5. 

So  in  lU.  Cent.  R.  Co.  v.  Decatur,  126  HI.  93, 
1  L.  R  A.  613,  it  was  expressly  ruled  that  the 
exemption  of  the  Dlinois  Central  Railroad  from 
taxation  had  no  application  to  special  assess- 
ments of  contiguous  property  imposed  by  the 
city  for  local  improvements.  Under  thlsgrant 
of  power  (g  9,  art.  9),  the  Legislature  may  au- 
thorize local  public  Improvements  to  be  made 
by  special  assea-sments  to  tbe  extent  the  prop- 
erty assessed  will  be  benefited,  or  by  special 
taxation  of  contiguous  property  according  to 
its  frontage  upon  the  proposed  improvement, 
or  according  to  its  value,  or  by  general  taxa- 
tion for  corporate  purpMes,  or  partly  by  gen- 
eral taxation  and  partly  by  special  assessment 
or  special  taxation.  Either  one  of  these  modes 
involves  taxation,  either  general  or  special. 
White  V.  iV(jpie,  94  III.  617.  618. 

The  levy  of  such  local  assessment  or  special 
tax  is  not  a  taking  of  private  jiroperty  for  pub- 
lic use  under  tbe  right  of  eminent  domain,  but 
is  an  exndse  of  the  taxing  power.  2  Dillon, 
Hnn.  Corp.  %  S06;  AlUn  v.  Drew,  44  Vt.  176. 

It  is  true  that  special  taxation  differs,  in  some 
respects,  from  special  sAsessmeots,  when  made 
for  the  purposes  of  local  improvement;  but  they 
are  placed  by  the  Conatitution  in  the  same 
category  and  class.  Tbey  are  both  treated  as 
a  species  of  taxation  for  corporate  purposes. 

The  question,  however,  remains,  whether  the 
Legislature,  In  the  exercise  of  the  power,  has 
exempted  the  property  held  for  county  pur- 
poses from  either  special  assessments  or  special 
taxation  for  local  improvements.  On  this  sub- 
ject, it  is  said  by  Dillon  (2  Mun.  Corp.  §g  776, 
777):  "As  the  burden  of  taxation  ought  to  fall 
equally  upon  all,  statutes  exempting  persons 
or  property  are  construed  with  strictness,  and 
the  exemption  should  be  denied,  unless  so 
clearly  granted  as  to  be  free  from  fair  doubt. 
Such  statutes  will  be  construed  most  strongly 
against  those  claiming  the  exemption.  .aI- 
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thoufh  an  'assessmeot'  is  in  the  nature  of  a 
tax.  and  is  authorized  by,  or  is  a  branch  of,  the 
tuiof  power,  yet  a  general  statate  exempting 
fxrtani  property — as,  for  example,  churches — 
from  'taxalioQ  by  any  law  of  the  State,'  does 
not  exempt  it  from  liability  for  a  street  assess- 
ment. So  the  exemption  of  property  of  a  ceme- 
tery company  from  'any  lax  or  public  imposi- 
tlOD  whatever*  does  not  exempt  it  from  a  paving 
tax  for  Improring  a  street  in  front  of  tbe  prop- 
erty; the  court  (in  an  opinion  elaborately  exam- 
ining the  subject)  holding  that  the  intent  of  the 
Leffulature  was  to  exempt  tbe  property  from 
all  taxes  or  impositions  for  the  purpose  of  rev- 
enue, but  not  to  exonerate  it  from  charges  in- 
separably incident  to  its  location  with  respect 
to  other  property."  See  also  Jacksontnlie  v, 
MeConnel,  12  111.  188;  Northwestern  Vnivertity 
V.  PwpU,  80  111.  888;  Pwpfe  V.  Brooklyn,  4  K. 
Y.  419-432;  Sharp  v.  Spnr,  4  Hill,  78;  Re  Sec- 
ond Avenue  M.  K  Church,  66  N.  Y.  395;  Bonton 
Seaman'a  Friend  Society  v.  Boaton,  118  Masa. 
181;  Buffalo  City  Cemetery  v.  Buffalo.  46  N.  Y. 
506;  Ottawa  v.  Spencer,  40  III.  211;  McLean  Co. 
v.  j^oomingion,  tvpra;  People  v.  Western  Sea- 
man's  Friend  Society,  67  HI  346. 

The  Statute  relied  on  as  creating  the  exemp- 
tion is  Dot  found  in  the  law  nuthorizing  special 
taxation,  but  in  the  Chapter  relating  to  the  gen- 
eral subjcctof  revenue;  and,  while  all  are  parts 
of  the  same  revision,  it  was,  we  have  no  doubt, 
intended  to  apply  to  taxation  for  general  rev- 
enue. The  tax  sought  to  be  collected  in  this 
case  ia  for  a  special  purpose,— the  improve- 
ment of  certain  parts  of  certain  streets  within 
the  City  upon  which  the  particular  property 
abuts.   If  collected,  it  will  form  no  part  of  the 

Seneral  revenue  of  the  City.  If  tbe  Legislature 
ad  intended  to  exempt  property  used  for  pub^ 
lie  purposes  from  special  taxation  or  assess- 
ment, very  different  language,  it  seems  to  us, 
would  have  been  employed,  so  as  to  exclude  all 
doubt  upon  the  subject.  The  city  authorities 
have  determined  that  the  property  of  tbe  Coun- 
ty will  be  benefited  by  tbe  special  tax  levy;  at 
least,  they  have  exercised  a  power  clearly*  dele- 
gated by  the  Legislature,  and  that  is  cooclu- 
nve,  in  the  absence  of  fraud  or  abuse  of  the 
power  thus  vested  in  it.  We  are  of  opinion 
that  the  property  of  tbe  County  is  liable  to  spe- 
cial taxation  as  other  property,  and  that  there 
is  no  warrant  for  the  exemption  claimed. 

This  disposes  of  the  principal  question,  but 
various  minor  objections  are  urged  to  the  pro- 
ceeding, and  to  the  legality  of  most  of  the  steps 
taken  to  make  and  confirm  this  assessment, 
some  of  which  will  be  noticed.  The  Legisla- 
ture, under  ample  constitutional  authority, 
have  section  1,  art.  9,  of  the  Cities  and  Vil- 
lages Act,  vested  the  corporate  authorities  of 
cities  and  Tillages  "with  power  to  make  local 
improvements  by  special  assessments,  or  by  spe- 
cial taxation,  or  both,  of  contiguous  property, 
or  general  taxation,  or  otherwise,  as  they  shall 
by  ordinance  prescribe."  This  power  must  be 
exercised  by  tbe  passage  of  an  ordiDancc  pre- 
scribing the  mode  to  be  pursued,  and  wbeQier 
the  improvement  "shall  be  made  by  special  as- 
sessment, or  by  special  taxation,  of  contiguous 
property,  or  general  taxation,  or  both."  Tbe 
word  "contiguous"  is  here  used  in  its  popular 
sense,  and  means  "in  actual  or  cloee  contact;" 
•'touching;"  "adjacent;"  or  "near."  If  the 
6L.RA. 


improvement  is  of  a  street  or  sidewalk,  contig- 
uous property  is  such  as  abuts  upon  tbe  street 
or  sidewalk,  or  is  bounded  by  the  street.  Wheo 
the  ordinance  provides  that  tbe  improvement 
shall  be  made  by  general  taxatioD,  the  cost 
thereof  is  added  to  the  general  appropriation 
bill  of  such  city  or  village,  and  is  to  be  levied 
and  collected  with,  and  as  apart  of,  the  general 
taxes  of  the  city  or  village.  When  tbe  local 
improvement  is  ordered  to  be  made  by  special 
taxation,  tbe  method  of  its  levy,  asaefismait 
and  collection  is  specially  pointed  out  in  the 
Act  as  being  the  same  as  prescribed  for  the 
making,  levying  and  collection  of  special  assess- 
ments.   Sections  18-51. 

The  provisions  relating  to  special  assessments, 
so  far  as  they  mav  be  applicable,  are  required 
to  be  observed  fn  cases  of  special  taxation. 
Section  19  of  the  Act  provides  that  whenever 
such  local  improvements  are  to  be  made,  wholly 
or  in  part,  by  special  asseasment,  an  ordinance 
shall  be  pas.sed  to  that  effect,  specifying  therein 
the  nature,  character,  locality  and  descriptloD 
of  such  improvements.  Provision  is  made  by 
the  20th  section  for  the  appointment  of  a  com- 
mittee of  the  council  or  board  of  trustees,  or 
three  tnmp^ent  persons,  to  make  an  estimate 
of  the  cost  of  the  improvement  contemplated 
tbe  ordinance,  including  labor,  material  and 
all  other  expenses  attending  tbe  same,  and  the 
cost  of  making  and  levying  the  assessment, 
who  shall  report  the  same  m  writing  to  tbe 
council  or  boanl  of  trustees.  Upon  approval 
of  such  report  by  tbe  council  or  board  oi  trus- 
tees, they  may  order  a  petition  to  be  flled  in 
the  county  court,  etc.  These  several  pro- 
visions are  alike  applicable  to  the  proceed- 
ing by  special  assessment  and  by  special 
taxation.  It  is  manifest  that  in  cases  of  special 
taxation  the  amount  to  be  assessed  against  each 
particular  tract  or  lot  can  be  known  only  upon 
repwt  of  the  cost  of  tbe  improvements,  etc., 
and  must  be  ascertained  and  reported  by  the 
committee  to  the  city  council  or  board  of  trus- 
tees. The  ordinance  passed  in  this  case  speci- 
fies the  nature,  character^  locality  and  descrip- 
tion of  the  work  fully  and  tn  sufficient  de- 
tail. 

As  said  in  Kankakee  v.  FotUr,  119  lU.  828,  7 
West.  Rep.  448:  "It  is  not  expected  that  an  or- 
dinance at  this  kind  should  set  forth  the  details 
and  all  the  particnlars  of  the  woi^.  Indeed, 
this  is  not  contemplated,  and  the  statute  re- 
quires nothing  of  the  kind.  A  substantial 
compliance  with  its  provlnons  is  all  that  is  re- 
quired." It  is  not  necessary  for  the  ordinance 
passed  bytheCity  to  state  the  widlhof  tbe  streets 
to  be  paved,  in  order  to  enable  the  committee 
to  estimate  tbe  cost  of  the  proposed  improve- 
ments. The  width  of  tbe  street  was  a  matter 
of  easy  ascertainment.  The  ordinance  required 
tbe  paving  of  the  street,  and  cannot,  we  think, 
be  construed  to  require  the  paving  of  the  then 
existing  sidewalks.  It  was  clearly  not  so  un- 
derstood by  any  of  tbe  citv  authorities,  or  by 
anyone  acting  tor  them.  'We  are  of  opinicm 
that  the  ordinance  was  in  this  particular  euffl- 
cleotly  definite  and  ceHain.  See  JaoktontiUe 
R.  Go.  V.  JaekfonviUe,  114  III.  562, 1  West.  Rep. 
876. 

It  is  said  by  the  appellant's  counsel  that,  as 
one  of  thestreels  is  ten  feet  wider  than  the  rest, 
improvements  to  he  paid  for  byspecial  taxation 
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cannot  legally  be  provided  for  in  one  and  the 
same  ordiDance. 

In  Bpringfietd  v.  Grten,  ISO  111.  368,  9  West. 
Bep.  144.  tt  was  beld  thatan  ordinance  provid- 
ing for  the  paving  of  several  streets  and  aIle|)rB, 
and  parts  of  streets,  with  the  same  material, 
and  m  the  same  wav,  is  not  obnoxioits  to  the 
objection  that  it  embraces  more  than  one  im- 
provement, alifaougb  there  may  be  a  difference 
in  the  width  of  the  streets  proposed  to  be  paved, 
and  the  cost  of  paving  certain  railway  tracks 
is  excluded  from  the  afsessment  in  respect  of 
some  of  the  said  streets.  We  regard  this,  and 
the  subsequent  ease  of  Wilbur  v.  Springfield, 
128  III.  396,  12  West.  Rep.  SOS,  aa  determining 
the  question  here  presented  adversely  to  the 
contention  of  counsel. 

It  is  also  said  that  the  api^icatioo  to  the 
county  court  was  made  before  the  city  council 
bad  approved  the  rnport  of  the  commissioners 
appointed  by  them  to  make  an  estimate  of  the 
cost  of  the  proposed  improvement.  The  peti- 
tion to  the  county  court  showed  that  the  city 


council  had  approved  of  the  report  of  its  com- 
mittee, and  there  was  evidence  before  that  court 
tending  to  support  this  contention.  This  ob- 
jection does  not  go  to  the  merits,  and  we  see 
qo  reason  why  the  action  of  the  city  council  in 
ordering  the  presentation  of  its  petition  to  the 
county  court  was  not  of  itself  an  approval  of 
the  action  of  the  comraisaioners.  However 
this  may  be,  it  was  shown  that  the  city  council, 
at  its  meeting  in  tluly,  1887,  approved  said  re- 
pwt.  The  n^bt  of  tbe  city  council  to  amend 
the  record  of  its  meetings  to  make  tbem  accord 
with  the  fact  Is  not  questioned,  and  it  is  shown 
that  the  record  was  amended  by  order  of  the 
city  council  so  as  to  show  a  formal  approval  of 
the  report  made  by  the  committee  appointed  by 
the  council  to  levy  said  special  tax  prior  to  tbe 
application  to  the  county  court. 

Upon  full  consideration  of  the  entire  record, 
and  of  the  points  made  by  counsel,  we  find  no 
substantial  objection  to  tbe  proceedings,  and 
no  error  for  which  the  judgment  should  be  i«- 
versed,  and  it  Kill  t/terefore  be  affirmed.- 


INDIANA  SUFRBUE  COUBT. 


Annie  £.  HOWLIN  et  al.,  Apptt., 
e. 

Luman  C.  WHIPPLE  and  Wife. 
(....Ind.....) 

1.  A  pvMeiiptlTe  rigixt  to  tue  a  drive- 
way la  not  eataUlshad  by  oontinuinff  tts 
me  for  more  than  thirty  years  under  an  offree- 
ment  for  a  perpetual  easement,  made  before  tbe 
previous  use  liad  oontlnued  long  enough  to  ripen 
Into  a  right  by  prescription. 

8.  An  IrrOTTOoMe  Ueen—  to  aae  a  drlve- 
way  ezista  wbere  expense  has  been  incurred  Id 
erecting  and  malntRlotDg  gates  upon  the  faith  of 
an  agreement  for  a  perpetual  easement  or  right 
of  way  over  the  land,  and  for  more  than  thirty 
years  tbe  use  has  been  aoquieeoed  in. 

(November  8, 1889.) 

APPEAL  bj  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Dearborn  County  in 
favor  of  defendants  in  an  action  to  enjoin  de- 
fendants from  using  an  alleged  private  way 
over  plaintiffs'  land.  Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 


'SOTM.Saatmmt  deHned. 

An  eaaement  Is  a  rl^t  which  one  peraon  has  tr) 
nae  tbe  land  of  another  for  a  specific  purpose. 
Jackson  v.  Tnilllnger,  9  Or.  897. 

It  is  a  liberty,  privilege  or  advantage,  distinct 
from  ownership  in  tbe  soil  (Jamaica  Pond  Aque- 
duct Corp.  V.  Chandler,  8  Allen.  166};  aaervloe  or 
con  ven  fence  which  a  neighbor  has  over  that  of  an- 
other, by  charter  or  prescription,  without  profit. 
Poet  V.  Fearaali,  22  Wend.  438;  Anderson,  Diet. 

It  is  not  a  tenancy  (Swift  y.  Qoodrlob,  70  Cal.  106); 
tmt  a  privilege  In  the  lands  of  another,  and  which 
tbe  servient  owner  upon  whom  the  burden  Is  Im- 
posed, Is  obliged  to  suffer  for  tbe  advantage  of  the 
dominant  owner  to  whom  the  privilege  belong?. 
8  Kent,  Com.  119;  Laumler  v.  Francis,  28  Uo.  181. 
0L.R.  A. 


Mes»ra.  Roberts  ft  Stapp  for  appellants. 
Mr.  Creighton  Dandy  for  appellees. 

Hlteltell,  </i,  delivered  the  opinion  of  tbe 
court: 

This  was  an  action  by  Annie  £.  Nowlin  and 
others  against  Lumau  C.  Whipple  and  his 
wife,  Nancy  Whipple,  the  purpose  of  the  suit 
being  to  obtain  a  decree  perpetually  enjoining 
the  defendaots  from  using  an  alleged  prival^ 
way  over  a  tract  of  land  which  tbe  plaintiffs 
own  as  tenants  in  common.  Nancy  Whipple 
is  the  owner  of  a  50-acre  tract  of  land,  and  she 
and  her  co-defendant  assert  a  right  to  a  drive- 
way twelve  feet  wide,  and  about  1.000  feet 
in  length,  across  the  plaintiffs'  land,  in  order 
to  gain  access  to  the  above-mentioned  tract, 
which  tbey  cultivate.  Tbe  facts  pleaded  and 
proved  are  subBtantially  as  follows:  Prior  to 
1886  both  tracts  of  land  involved  in  tbe  present 
suit  were  the  property  of  Ezekiel  Jackson,  who 
died  about  that  time.  The  tract  now  owned 
by  tbe  plaintiffs  was  inherited  by  and  set  off 
to  the  decedent's  son,  Jeremiah,  and  that  owned 
\yy  Mrs.  Whipple,  who  is  a  daughter  of  Ezekiel 
Jackson,  was  acquired  by  her  in  like  manner. 
While  the  laud  was  thus  owned  by  Mrs.  Whip- 


An  easement  Is  an  Incorporeal  right  imposed  up- 
on corporeal  property.  S  Kent,  Com.  419;  Fierce  T. 
Keator,  70  N.  Y.  421 ;  Parsons  v.  Johnson,  (18  N.  Y. 
62;  Tardf  v.  Creasy,  81  Va.  Ue. 

It  Is  a  right  appurtenant  to  the  land  and  paatea 
by  a  conveyance  of  that  land  with  appurtenances. 
HuntluRton  v.  Aaher,  96  N.  Y.  604;  Peck  v.  Con- 
way, 119  Mass.  548:  Kramer  v.  Knauff,  12  111.  App. 
115 ;  Louis^iUe  &  N.  B.  Co.  v.  Koelle,  101  IlL  4U; 
Spensley  v.  Valentine,  84  Wis.  164. 

That  equity  will  prote<»  easements  annexed  to 
private  estate,  see  UeBiyde  v.  tJayre,  8  L.  B.  A.  BU, 
note,  88  Ala.  468. 

Easement  and  license  tUettnipittlied. 
An  easement  implies  an  Interest  in  the  land  in  or 
over  which  it  Is  enjoyed  (Bowbotfaam  v.  WUsan,  8 
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pie  and  ber  broUier  the  Whipple*  used  the 
driveway  in  question.  In  1B58  the  firet-named 
tract  became  the  property  of  Jeremiah  NowHn. 
who  agreed  with  the  Whipples  that  if  they 
-would  erect  and  maintain  gated  at  each  end  of 
the  driveway,  and  look -after  the  diviaion  fence, 
they  might  continue  to  use  the  way  i>erpetu- 
ally  across  his  land  in  order  to  reach  their  tract. 
The  gates  were  erected  and  the  agreement  oth- 
■erwise  complied  with. 

There  was  some  evidence  tending  to  show 
that  Jeremiah  Nowlin  was  one  of  the  commis- 
sioners who  made  partition  of  the  land  between 
the  Jackson  heirs,  and  that  In  adjusting  their 
shares  a  right  of  way  had  been  given  in  favor 
-of  the  SU-acre  tract  over  that  owned  ihe 
{daintilb,  and  that  the  way  indlspnte  had  been 
used  coDtfnuously,  under  a  claim  of  right,  for 
forty  yean  or  more  prior  to  188S,  when  the 
plaintfffs,  the  descendants  of  Jeremiah  Nowlin, 
sought  to  prevent  the  funher  use  of  the  way. 

The  question  now  is  whether,  upon  tlie  fore- 
going facts,  the  judgment  of  the  court  denying 
the  injunction  can  be  maintained.  To  estab- 
lish an  easement  or  private  way  by  prescription 
over  the  land  of  another  it  muat  appear  that  the 
way  was  used  continuously  for  a  period  of 
twenty  years,  adversely  to  me  owner,  under  a 
claim  of  right,  ami  that  the  owner  acquiesced  in 
such  use.  MeCardls  v,  BarrieJdow,  68  Ind. 
866;  Pari^  ^.Katpare,  109  Ind.  586,  7  West. 
Rep.  368;  HiU  v.  Uagaman,  U  Ind.  3»7. 

Adverse  user  is  such  a  use  of  the  property  as 
the  owner  himself  would  exercise,  disregarding 
the  claims  of  others  entirely,  asking  permission 
from  no  one,  and  using  the  property  under  a 
claim  of  right.  Such  a  use  of  properly,  con- 
tinued without  interruption  for  a  period  of 
twentv  years  or  more,  ia  equivalent  to  a  grant. 
RooU'y.  Beck,  109  Ind.  473,  7  West.  Rep.  288; 
Blanckard  v.  Moulton,  68  Me.  484. 

Where  It  appears  that  one  has  enjoyed  a  right 
of  way  over  the  land  of  another  for  a  period  of 
twenty  years  or  more,  such  enjoyment,  without 
evidence  as  to  how  it  began,  is  presumed  to  have 
been  In  pursuance  of  a  grant,  and  the  burden  of 
showing  the  contrary  lies  on  the  owner  of  the 
land.  Tie  presumption  which  arises  from 
proof  of  UDinterrupted  adverse  use  for  the  re- 
quired period  is  uat  there  was  a  grant,  and 
thia  presumptinn  can  only  be  overturned  by 
proof  that  the  use  was  by  permission,  or  in 
mme  otber  way  notinconslstent  wilb  the  rights 
of  the  owner  of  the  land.    Garrett  v,  Jackton, 


El.  &  Dl.  128;  Washb.  ERsein.  6),  while  a  license  car- 
ries no  Buoh  interest,  and  is  rorocable  it  the  wlU  of 
tlie  owner  ot  tbe  servient  estate.  Voglite  v.  Karl- 
tan  Water  Power  Co.  19  N.  J.  Bq.  183:  vartc  Co- 
bum,  1  Cow.  5C8 ;  Wolfe  v.  Frost,  4  Saodf.  Ch.  72; 
Foster  v.  Browning,  1  K.  1. 47.  See  Kyle  v.  Texas* 
N.  O.  H.  Co.  (Tex.)  4  L.  R.  A.  27tt,  naU;  Cooker  v. 
Cowper,  1  Cromp.  M.  ft  H.  4UL 

While  tbts  ts  tbe  law  In  many  of  tbe  States  of  the 
Union,  there  is  en  exooption  to  the  rule  In  some  of 
them  In  tbu  uase  of  cxeeuted  licenses,  where  the 
lloenaee  has  incurred  expense  in  tbe  exocution  of 
tbe  same,  equity  In  such  cases  holding,  tor  purposes 
of  remedy,  that  such  shall  be  deemed  an  executed 
contraot  Washb.  Buem.  2^  Hulme  v.  Bhieve,  4  N. 
J.  Eq.  116 ;  Veghte  v.  Karl  tan  Water  Power  Co.  19 

4L.&A. 


SO  Fa.  881;  Pierce  v.  Ohud,  43  Fa.  108;  Mc- 

Arthur  t.  CWk,  82  Ala.  75. 

The  answer  shows  affirmatively  that  the  de- 
fendants, after  having  used  the  way  for  a  pe- 
riod less  than  twenty  years,  continued  to  use  it 
for  more  than  thirty  years  afterwards  under  an 
agreement  with  the  owner.  This  constituted  a 
permissive  use  under  a  license.  Such  a  use 
cannot  be  adverse,  and  will  not  serve  as  the 
basis  of  a  prescriptive  right.  Shdthtnm  t. 
State,  110  Ind.  609,  9  West.  Rep.  68. 

A  general  right,  as  by  prescription,  cannot 
be  maintained  by  alle^g  and  proving  a  partic- 
ular or  permissive  nght.  Parish  v.  Ka^are, 
stipra;  Jutland  v.  Keep,  41  Wis.  490;  Chatnut 
HiU  <£  S.  H.  Tump.  Co.  v.  Pwer.  TJ  Pa.  482; 
9  Am.  &  Eng.  Cyclop.  Iaw,  867. 

The  answOT  stated  facts  sufficient  to  show  an 
irrevocable  license.  After  tbe  way  had  been 
used  for  a  long  time—less  than  twen^  years, 
however— there  was  an  agreement,  founded  on 
a  valuable  consideration,  that  tbe  defendants 
should  enjoy  a  perpetual  easement  or  right  of 
way  over  tbe  land.  While  it  is  well  established 
that  a  mere  naked  license  to  use  the  land  of 
another  Is  revocable  at  the  pleasure  of  the 
licensee,  yet  where  a  conaideTatkin  baa  been 
paid,  or  value  parted  with,  on  the  faith  that 
the  license  shall  be  perpetual,  it  cannot  be  re- 
voked to  the  injury  of  tbe  licensee.  Snausden 
V.  Wilaa,  10  Ind.  id;  Bobinaon  v.  Thrailkili,  110 
Ind.  117,  8  West.  Rep.  A56,  and  cases  cited. 

An  executed  parol  license  may  become  an 
easement  upon  the  land  of  another,  and  may 
impose  a  servitude  on  one  tenant  or  estate  in 
favor  of  another  dominant  estate.  Dark  v. 
Johnston,  55  Pa.  164;  6  Am.  &  £ng.  Cyclop. 
Law,  142;  Washb.  Easem.  24. 

Where  a  parol  license  bas  been  executed  and 
acted  upon,  and  expense  incurred  in  perfecting 
an  easement  over  the  land  of  another  in  reli- 
ance on  the  license,  it  cannot  afterwards  be  re- 
voked without  placing  the  licensee  in  etaiu  quo. 
Woodbury  v.  ParthUy,  7  N.  H.  287. 

The  defeodania  erected  and  maintained  gates 
at  their  own  expense,  upon  the  faith  of  an 
agreement  that  they  were  to  have  a  perpetual 
easement  to  pass  over  tbe  plaintliis'  lands. 
This  agreement  having  been  fully  executed  and 
acquiesced  in  by  tbe  parties  wbo  made  it  for 
more  than  thirty  years,  a  court  of  equity  will 
not  now  permit  the  license  to  be  levoked. 

Ther€  leat  no  error.  Tkejudgment  it  affirmed, 
with  eotte. 


N.  J.  Eq.  163:  Snowden  v.  Wilaa.  19  Ind.  14;  Ste- 
phens V,  Itenson,  19  Ind.  889;  Wickersham  v.  Orr,  B 
Iowa,  860;  Beatty  v.  6reR»ry,  17  Iowa,  114 ;  Rerick 
V.  Kom,  14  Senr-  ft  R.  SST;  JMoy  V.  Amett.  88  Fa. 
IW;  Hutr  V.  McCauley,  63  Pa.  SOS;  Thompson  v. 
McElarney,  S!  Pa.  174.  See  also  Letrg  v.  Horn,  4S 
Conn.  a&;  Butt  v.  Napier,  14  Bush.  39;  Bempsey  v. 
KIpp,  ei  N.  T.  462;  Wiseman  v.  Luckslnser,  84  N, 
Y.  81:  Cronkfalte  v.  Croukhlte,  Bl  N.  T.StS;  Heck  t. 
Brecketiridire.  29  Ohio  St.  642 ;  TTnited  States  v.  Bal- 
timore &  O.  H.  Co.  1  Hiifrbee,  138. 

Tlie  terms  of  tbe  contract,  however,  and  tbe  acta 
of  part  performance,  must  be  (dear,  d^lnlte  and 
certain  In  tbeir  object  and  deslBn.  Wiseman  v. 
Luckslnirer,  siqiFa.'  Wheeler  v.  Kcynolds,  66  H.  T. 

sr. 
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nxmOIS  BUPBSHE  COURT. 


PEOPIiB,  OD  rtL  AbraliaiD  BROEAW, 
«. 

COHHISSIONKRS   OF  HIGHWAYS  of 
Blomningtoii  Township. 

(....HL  ) 

1.  Tbe  ntsCCBBM  of  mmaOime  apodfle 
rttmedj*  !■  not  a  bar  under  Ber.  8tit^  chap,  87, 
fl  9,  to  a  wrK  of  mandamus  vbloh  wUI  afford  a 
proper  aad  sufflcleat  remedy. 

8.  The  worda  **iuy  renurve  aiiT'  >iieh 
fbnee  or  other  obstrooHoD,"  In  Rer.  Stat.  IBSB, 

[  ob^.  121,  |<n, 'authorizing  oonunloBlonenof  hlxh- 
ways  to  remove  obAtruotlonB  therein,  impose  up- 
on them  the  Imperative  duty  of  removing  otv 
stmotiona  from  the  publlo  highway,  and-the  word 
"  may"  Is  to  be  construed  as  *'  shall.^' 

S*  The  word  "  auiy**  will  be  ooaetroed 
to  mean  "■tmll"  wfaenenr  tbe  rlshts  ol  the 
public  or  third  persons  depend  upon  tbe  exercise 
of  the  power  of  iha  performanoe  of  the  duty  to 
which  It  refers  and  such  is  Its  meaning  in  all 
cases  where  the  pubUo  interests  and  rights  are 
oonoened.  or  a  public  dnty  is  tanposed  upon  pub- 
lic cSceia,  and  the  public  or  third  persons  have 
a  claim  dejvn  that  the  power  shall  be  exercised. 

4.  A  writ  of  mandmnma  mm^  be  leRwd 
to  compel  highway  oommtssioners  to  remove  a 
fence  from  acrose  a  publlo  highway  that  has  been 
used  as  saoh  for  more  than  tweo^  jears,  whloh 


Non.— Jfondomtu  to  compel  performance  of  offl- 

Mandamus  lies  only  where  there  Is  a  speolflo  un- 
doubted legal  right,  or  a  positive  minlsterlai  duty 
to  be  performed,  and  there  Is  uo  other  appropriate 
remedy.  Rtate  v.  Gcdleton  Co.  (8.  a)  S  8.  B.  Bep. 
«U. 

To  authorize  the  granting  of  a  mandamus,  the 
kKal  right  must  be  clear.  State  v.  MoCabe  (Wis.) 
48N.  W.Bep.8e2. 

Where  the  object  of  a  petltJon  for  mandamus  is 
the  enforcement  of  a  public  right,  tbe  People  are 
regarded  as  tlie  real  party,  and  tlie  relator  need  not 
show  that  he  has  any  real  interest  In  the  rrvult.  It 
la  enough  thathe  is  Interested  as  a  dtlienln  hav- 
ing the  law  ezeouted  and  the  right  in  question  en- 
forced. People  v.  Board  of  Education,  127  lU.  818. 

JlandamoB  lies  to  compel  a  party  to  do  that  which 
It  is  his  duty  to  do  without  it.  It  confers  no  new 
aothorWiy,  and  tbe  party  to  be  coerced  must  have 
liie  power  to  perform  tbe  act.  Brownsville  I^xlng 
Diet.  T.  League,  1»  B.  B.  498     L.  ed.  7B0). 

A  ministerial  duty  on  the  part  of  a  public  officer, 
the  dIaolMUge  of  whloh  may  be  compelled  by  man- 
denma,  Is  some  duty  imposed  ezpreesly  by  law,  not 
by  contract,  or  which  arises  neceoarily  as  an  inci- 
dent to  the  olBoe.  Involving  no  dlaoretion  in  its  ex- 
erdse,  but  mandatory  and  imperative.  State  r. 
Whttealdei,  8  L.  B.  A.  777, »  8.  C.  HR. 

When  ezeootive  ofBoem  refuse  to  act  la  a  case  at 
all,  or  when  by  special  statute  or  otherwise  a  mere 
ministerial  duty  Is  imposed  upon  them,  that  is  a 
mrvloe  which  tbey  are  bound  to  perform  without 
farther  qontlon,  tlini.  If  tlier  refuse,  amandamus 
majr  be  Iwied  to  coanpelthraa.  United  States  v. 
Bbcic  US  U.  S. « <S  I-  ed.  aSD. 

lb  compel  removal    dbttruetiom  from  highwiv. 

In  mandamus  to  enforce  a  purely  public  duty, 
not  due  tbe  gOTemmoit  as  Buob,  any  private  per. 
6L.R.A. 


makes  it  iapoaslble  to  travel  such  bigfaway.wbere 
the  faoti  are  eoneeded. 

(October  SI,  188».) 

APPEAL  by  relator  from  ajudgment  of  the 
Appellate  Court  for  tbe  Third  District  af- 
flrming  a  tudgioent  of  the  HcLean  Circuit 
Court  Biutuotog  a  demurrer  to  a  petltioD  for  a 
writ  of  mandamus  to  compel  toe  Hlghwaj 
CommissioDerB  to  remove  an  obstruction  from 
a  certain  public  blghway.  keened. 
The  &ct8  are  fuuy  stated  in  tbe  opinioo. 
Metgrt.  Jamea  3.  Ewiogr  and  /amea  S. 
NewUle  for  appellant. 
Meun.  Tipton  *  Beaver  for  appellees. 

Bakerp  J.,  delivered  fbe  ojHalon  of  the 

court: 

This  is  a  petition  filed  in  the  McLean  Circuit 
Court  by  Abraham  Brokaw,  to  compel  the 
Commi^ooers  of  Highways  of  Bloomlngton 
Towoahip  to  remove  an  obetniction  from  a 
highway.  The  petition  lUkges  that  peti- 
tioner u  the  owner  of  the  east  half  of  ieo- 
tion  S7,  township  SS  N.,  range  S  £..  tak  Ho- 
Lean  Ck>unty,  and  that  there  u  a  public  high- 
way running  north  and  south  on  or  near  the 
center  Hue  of  said  section,  which  public  high- 
way has  been  in  use  for  more  than  twenty 
years.   The  petition  then  proceeds  as  follows: 

"  Petitioner  further  represents  that  someone 


son  may  move  aa  relator.  State  v.  Weid,  SB  Minn. 

m. 

Tbe  Arkansas  Act  of  March  18, 1B87,  providing  for 
civil  proceedings  against  one  obstruoUng  a  high- 
way, gives  a  onmulaUve  remedy,  and  does  not  re- 
peal Mansf.  (Ark.1  Dig.,  •  180B,  maUngsucb  obetruo- 
tion  a  misdemeanor.  St.  Louis.  A.  ft  T.  B.  Co.  v. 
State  (Ark.)  11 S.  W.  fiep.  10B6. 

An  obstruction  to  a  highway  wlU  not  be  excused 
onthefdeaof  Its  being  necessary  for  the  carrying 
on  of  tbe  party's  budness  though  such  obstruction 
be  only  oocasionaL  State  v.  Chicago,  M.  ft  St.  P. 
B.  Co.  (Iowa)  4L.  B.  A.  SBB. 

The  City  of  New  Orleans,  la  tbe  exerdae  of  its 
police  power,  has  tbe  right  to  remove  unused  lamp 
posts  ereoted'wlthoat  authority  at  tbe  street  cor- 
ners ;  and  It  may  delegate  such  power  of  removuL 
New  Orleans  OasUght  Co.  v.  Bart,  40  La  Ann.  474. 

A  highway  commissioner  proceeding  to  remove 
an  encroMhment  from  the  highway  la  JustlQed 
only  by  tbe  fact  that  the  highway  is  encroached 
upon,  and  l9  liable  for  any  trespass  he  may  commit  If 
It  proves  not  to  be  a  highway  and  an  encroach- 
ment thereon.  Krueger  v.  Le  Blanc,  ttt  Mich.  70. 

The  decision  of  a  distrlot  court  that  the  erection 
and  maintelDlng.  by  a  corporation,  of  telephone 
poles  and  wires  in  a  city  street,  the  fee  of  which  is 
In  the  adjacent  proprietor,  is  an  Infringement  of 
the  property  rights  of  the  owner  of  the  land,  al- 
though the  proper  public  authorities  have  consent- 
ed to  sucb  use  of  this  8treet.~«fflrmed  by  a  divided 
court  Willis  v.  Brie  Teleg.  ft  Teleph.  Co.  87  Minn. 
347. 

Under  Miss.  Acts  1888,  p.  206,  M  27, 28,  the  Board  of 
Mayor  and  Aldermen  of  the  Town  of  BUoxl  has  Ju- 
risdiction to  order  the  removal  of  a  fenQe  across  a 
street.  Nixon  v.  Blloxl  (Mlas.)  G  So.  Rep.  SSI. 

Building  a  fence  upon  a  line  which  the  builder 
believes  to  be  upon  his  own  land,  according  to  a 
survey  whloh  he  has  made,  cannot  make  him  guilty 
of  the  offense  of  obstructing  tbe  highway,  under  the 
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has  built  a  Btake-and-rider  fence  acroaa  aaid 

Eiiblic  bighway,  cauaiog  an  obstruction  there- 
I,  w  that  it  i8  impoB^ble  to  travel  said  higli- 
vaT.  Petitioner  is  informed  and  believes  that 
aaid  obstruction  was  placed  tbere  hy^  the  per- 
mission of  the  said  Highway  Commissioners, 
and  by  reason  of  the  said  obetniction,  and  Ibe 
fidlure  of  ttid  Gommiadonera  to  keepaaid  rood 
In  repair,  the  travel  theretofore  thereon  has  been 
directed  and  tbe  most  of  it  now  passes  through 
petitioner's  land.  Petitioner  further  represents 
tbat  said  Highway  Commissioners  bave  had 
full  knowledge  for  at  least  six  months  last  past 
of  the  existence  of  such  obstruction  in  said 
public  highway,  and  have  taken  no  steps  to 
cause  the  same  to  be  removed.  Petitioner 
forthw  represents  that  be  has  notified  aaid 
Commissioners,  in  writing,  of  the  existence  of 
such  Qbstructlon,  and  requested  tbem  to  take 
steps  to  have  said  obstruction  removed;  tbat 
tbe  said  Commissiooera  have  failed,  refused 
and  n^lected,  and  now  absolutely  refuse,  to 
act  in  the  premises,  or  to  take  any  action  with 
reference  to  aaid  road  whatever."  The  t»«yer 
of  the  petition  is  for  a  writ  of  mandamus  "  or- 
dering and  directing  tbe  Coounissioners  of 
Highways  to  proceed  to  have  said  obstruction 
removed."  Upon  the  demurrer  of  the  Com- 
mittioners  of  Highways  to  the  petition  there 
was  final  judgment  in  the  circuit  court  in  their 
favor,  and  against  the  petitioner,  and  that 
judgment  was  subs^uently  affirmed  in  tlie  ap- 
pellate court  for  the  third  district.  The  caae 
u  now  brought  here  by  further  appeal. 


Prior  to  the  revision  of  tbe  Statutes  in  1874, 
the  doctrine,  as  beld  in  this  State,  was  that 
where  a  highway  had  lieen  obstructed,  after 
having  been  opened  aad  traveled  by  the  public, 
the  proper  remedy  was  by  prosecution  under 
the  statute  against  the  party  causing  tbe  ob- 
structions, and  not  by  mandamus  to  compel 
the  Commlasionenof  Higbways  to  remora  the 
obstructkma  and  open  too  road.  SiU  Bigh- 
waff  Gomr$.  v.  iVewfe,  78  111.  908:  Yerktoten 
Hiffhwaj/lComrt.  v.  Pe^,  66  lU.  838;  People  v. 
Curj/ea,  16  111.  647. 

The  ground  upon  which  tbe  doctrine  was 
chiefly  placed  was  tbat,  there  being  a  complete 
and  adequate  remedy  by  indictment,  relifNf  by 
mandamus  was  precluded;  and  anotiier  ground 
stated  in  some  of  the  cases  was  that  no  statute 
ezpxesalT  imposed  upon  tbe  commlsslottav  the 
duty  of  removing  such  obstructions.  Tbe 
ground  that  there  is  another  remedy  equally 
convenient  and  effectual,  and  therefore  man- 
damus does  not  lie,  is  fabrogated  by  section  9 
of  tbe  Act  to  revise  tbe  law  in  relation  to  man- 
damns,  In  force  July  1, 1874,  which  provides 
that  "  the  proceedings  for  a  writt^  mandamus 
shall  not  be  dismissed,  nor  the  writ  denied,  be- 
cause the  petitioners  may  have  another  speci- 
fic legal  remedy,  where  such  writ  will  afford 
a  proper  and  sufficient  remedy."  Rev.  StaL 
cbop.  87,  $  9. 

Whether  or  not  mandamus  will  He  since  tbe 
revision  of  1874,  and  under  the  present  road 
laws,  against  highwur  oommlsaloDera,  to  com- 
pel the  removal  of  obstructfons  from  a  paUic 


!Itass  Statute,  which  makes  the  orlme  constat  neo- 
emutOj  In  the  fact  tbat  the  aot  was  willful.  Far- 
sons  V.  State, »  Tex.  App.  102. 
.  An  eQOToaobmeot  upon  a  street,  the  dedication 
and  Rooeptonoe  of  which  la  eatabllsbed,  la  nothing 
more  nor  less  than  anutsanoe,  whlob  cannot  beatd- 
ed  by  lapse  of  time.  Tates  v.  iWarrenion,  84  Ta. 
8B7. 

When  a  munldpaUtr  baa  control  of  streets,  tt 
prooeed  tn  Us  oorporate  name  to  prevent  or  re- 
move obstructions  thereto  by  Judicial  prooeedlngs. 

IMd. 

A  fence  which  Intrudes  Into  or  invades  a  hlffb- 
way.  but  does  not  neoeawrlly  prevent  publlo  travel. 
Is  an  enoroachmeot,  under  Wb.  Bev.  Stat.,  0  1380  ; 
bntltlsnotan  obstruction  which  creates  a  liability 
for  a  penalty,  under  I  1886.  State  v.  Pomeroy,  73 
Wls.fl64. 

A  fence  which  has  encroached  on  Qie  street  for 
.seventeen  years,  but  which  does  not  incommode 
Uw  public  use  of  the  street,  and  was  not  placed 
there  intentionally,  willfully  or  mallolously,  can- 
not be  summarily  removed.  Paner  r.  Albreoht,  n 
WlB.  41fi. 

Statute; the vmrd'* may"  eonttryed. 

Whenever  the  rlghte  of  the  puldlo  or  of  a  third 
peraon  axe  involved,  the  word  "may"  Inastatatets 
to  be  construed  as  "  Hhall "  (People  v.  Brooklyn,  St 
Barb.  IDt);  as  where  the  purpose  is  to  provide  for 
the  dointr  of  somethlnr  for  the  sake  of  Justice  (Ex 
parte  Stmonton,  9  Port,  (Ala.)  990, 88  Am.  Dec.  880 : 
Ex  parte  Banks,  S8  Ala.  X8;  People  v.  Otsego  Go.  U 
N.  T.  laii  Phelps  V.  Hawtaqr.  IB  IT.  T.  28),  or  tm  tbe 
doing:  of  whlcb  tbe  public  has  a  claim  de  jure.  Book 
Island  Co.  v.  U.  S.  71  TT.  8. 4  Wall.  486  (18  L.  ed.  41»); 
Mason  v.  I^arson,  BO  n.  8. 9  How.  248  (18  L.  ed.  12Sl; 
Balaton  v.  Crittenden,  3  HcCreary,8a8;  Kennedy  v. 
Saonunento,  19  Fed.  Bep.  BM;  Fowler  v.  PlrUns,  17 
01.271;  Galena  V.  Amy,  7X17.  8.5  WalL  706  (IB  L.ed. 
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GaO)i  Schuyler  Co.  v.  Heroer  Co.  8  Dl.  20;  Nave  v. 
Nave,  7  Ind.  US;  Baoaemer  v.  Haoe,  18  Ind.  27;  Sef- 
ple  V.  Elisabeth,  27  N.  J.  L.  407;  Newburffh  ft  a 
Tump.  Co,  V.  Miller,  5  Johns.  Ch.  114;  People  v. 
New  York  Co.  11  Abb.  Pr.  Com.  v.  Manball,  8 
W.  N,  C.  (Pa.)  182:  Norwegian  Street.  81  Fa.  818: 
Cutler  V.  Howard.  9  Wis.  SOB. 

"May"  in  a  statute  means  "  must"  or  '*  shall"  In 
those  cases  only  where  ttie  public  Is  Intweeted,  and 
the  public  or  third  persons  ba^'O  a  claim,  de/nre,  to 
have  the  power  ezerctsed.  Maloom  v.  Rogers.  S 
Cow.  196.15  Am.  Deo.  488;  Medbury  v.  Swan,  4S  N. 
Y.  Stt;  Phelps  t.  Hawley.  112  N.  T.  CT;  Baldwin  v. 
New  York,  2  Keves,  411;  Be  Goddard's  EBtate,M  N. 
Y.  S62:  Phelps  v.  Hawley,  8  Laas.  U8;  Feotde  v.  Uy- 
Ingvton  Co,  6  Hun,  B74;  haag  bland  B.  Co.  Oonk- 
llQ,  as  Barb.  880;  New  York  ft  E.  B.  Co.  v.  Cobum,  6 
How.  Pr.  2S4;  Buffalo  ft  B.  PL  Boad  Co.  v.  Lancaster 
Hlgrhway  Comra.  10  How.  Pr.  288;  Omntman  v. 
Thrall,  81  How.  Pr.  W;  Pumpelly  v.  Owero,  48  How. 
Ft.  £88;  Waller  v.  niomas,  4IB  How.  Pr.  3tt;  Feo^Oe 
V.  Hew  York  Co.  11  Abb.Pr.  121;  New  York  v. 
Pufxe,  IN.  Y.  hes.  Obe.247:  IBx  parte  Chase,  48  Ala. 
all;  Horst  v.  Moses,  48  Ala.  148;  Tason  v.  Augusta, 
AGaJ64l^  New  T<^  v.  Furse,  S  Hll],«lfi;  Huon  r. 
Feoisoo,  BO  U.  8.  9  How,  2BB  tlS  L.  ed.  ISQ;  LovcU  v. 
Wheaton,  11  Minn.  101;  Leavenworth  ftD.  M.  B.  Oo, 
V.  Platte  Co.  Court,  42  Mo.  175;  Steines  v.  FnutkUn 
Co.  48  Mo.  178, 8  Am.  Rep.  90;  Tan  Wagoner  v.  Pat- 
erson  Gas  Lif^t  Co.  X8  N.  J.  L.  2B7;  Kellogg  ▼.  Page, 
44  Vt  an,  8  Am.  Bep.  8BT:  Book  bland  Co.  v.  TTnited 
States.  71 U.  B.  4  Wall.  446  m  L.  ed.  428);  Fisher  v. 
Clark,  41  Barb.  382. 

So  where  tt  Is  something  which  oonoerns  third 
persons,  and  for  the  doing  of  wbhdi  tbejr  have  a 
claim  lifised  upon  existing  rtrhts,  "may"  In  tbe  stat- 
ute means  "shall."  Balaton  v.  Crittenden,  18  Fed. 
Bep.  BOS;  Knox  v.  Lee,  79  tT.  S.  12  Wall.  457(20  L.  ed. 
287);  Kellogg  v.  Page,  44  Tt.  855;  Monmouth 
Leeds,  18  Me.  28;  Stednes  V.  FnuifcUn  0Duiitr.4B  llo. 
Iff. 
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Toad,  an^  if  so,  under  what  drcuniBtancea  it 
win  lie,  does  not  appear  to  have  been  passed 
upon  by  tliis  court. 

The  second  section  of  the  Act  of  188S,  In  re- 
gard to  roads  and  bridges  in  counties  under 
township  organization  (III.  Rev.  Stat.  ed.  1889, 
ctiap.  121,  ^  2),  provides  that  the  commissioD- 
ers  of  highways  shall  have  charge  of  tbe  roads 
and  bridges  of  their  respective  towns. 

Section  71  Of  tbe  Act  (lU.  Bev.  StaL  ed.  1889, 
chap.  ISl,  S  71),  provides  as  follows:  "If  any 
person  shall  injure  or  obstruct  a  public  road  by 
felling  a  tree  or  trees  in,  upon  or  across  the 
same,  or  by  placing  or  leaving  any  other  ob- 
struction thereon,  or  encroaching  upon  the  same 
with  any  fence,  or  by  plowing  or  digging  any 
ditch  or  other  opening  tbereon,  or  by  turning  a 
currenl  ot  water  so  as  to  saturate  or  wash  the 
same,  or  shaU  leave  the  cuttings  of  any  hedge 
thereon  for  more  than  ten  days,  they  shall  for- 
feit for  every  such  offense  a  sum  not  less  than 
$8,  Dor  more  than  910,  and.  In  case  of  placing 
any  obetmctiou  on  the  highway  an  addition^ 
sum  of  not  exceeding  $3  per  day  for  every  day 
he  shall  suffer  such  obstruction  to  remain  after 
he  has  been  cffdered  to  remove  the  same  by  ai^ 
of  the  commissioners;  complaint  to  be  made 
by  any  person  feeling  himself  agtrrieved;  .  .  . 
and  provided,  farther,  that  tbe  commissioners, 
after  having  ^ven  reasonable  notice  to  tbe 
owners,  or  person  so  obstructing  or  plowing  or 
digging  ditches  upon  such  road,  of  the  obetnic- 
tloD,  may  remove  any  such  fence  or  other  ob- 
.stmction,  fill  up  any  such  ditch  or  other  ex- 
cavation, except  ditches  necessary  to  the  drain- 
Age  of  an  adjomiogfann  emptylnginto  a  ditcb 
upon  the  highway,  and  recover  the  necessary 
cost  of  such  removal  from  such  owner  or  other 
person  obstructing  such  road  aforesaid,  to  be 
collected  by  said  commissioners  before  any  jus- 
tice of  the  peace  having  lurisdlctioD." 

8ection74,  lU.  Bev.  8tat.,ed.  1889,chap.  121. 
g  74,  |»ovldes  for  the  recovery  of  lines  and 
penalties  In  the  name  of  the  town,  and  that  it 
shall  be  the  duty  of  the  commissioners  to  rea- 
sonably prosecute  for  all  fines  and  penalties  un- 
der the  Act,  and  that,  "  in  case  of  a  failure  of 
said  o£9cer  to  so  prosecute,  complaint  may  be 
made  by  any  person,  ))rovlded  uid  person 
'shall,  before  bringing  suit  in  the  name  of  the 
town,  give  a  bona  for  costs,  as  Is  provided  for 
In  the  case  of  nonresidents.  But,  whenever 
«ny  person  shall  enter  complaint  to  any  com- 
'mUBioner,  it  shall  be  the  duty  of  such  commis- 
doner  to  at  once  proceed  to  Inv^gate  as  to 
the'  reasons  of  such  complaint,  sua,  if  such 
complaint  is  found  to  be  just,  be  shall  at  once 
proceed  to  prosecution." 

Tbe  avennents  of  the  petition  are  not  based 
upon  the  failure  of  the  Commissioners  to  sue 
for  the  fines  and  penalties  imposed  by  section 
71,  but  upon  their  neglect  and  refusal  to  re- 
move tbe  fence  from  tbe  public  road,  and  tbe 
only  relief  prayed  for  is  a  writ  commanding 
them  "  to  proceed  to  have  such  obstruction 
removed,  as  is  their  du^  according  to  law." 
It  is  urged  that,  as  the  Oommisstoners  have 
charge  of  the  roads  In  thdr  town,  they  have 
a  discretion  in  respect  to  the  matter  of  their 
management,  and  that  the  courts  will  not 
coerce  them  by  mandamus  in  regard  to  matters 
ttiat  are  placed  under  their  control  and  left  to 
their  discretion.  Many  of  the  powers  given  to 
6UR.  A. 


the  commisslonera  are  discretionary,  but,  in 
our  opinion,  tbe  power  here  in  question  is  not 
of  that  character.  By  section  2  of  tbe  Act  it 
is  made  their  duty  to  keep  the  roads  of  their 
town  in  reiMiir,  and  section  5  reguires  them  to 
exercise  such  care  and  supervision  over  such 
roads  as  the  public  good  may  require.  The 
language  of  section  71  is  "  that  the  commission- 
ers, after  having  given  reasonable  notice,  .  ,  . 
may  remove  any  such  fence  or  other  obstmc- 
tion,"  ete.  We  think  it  was  intended  the 
Statute  to  impose  upon  tbe  commissioners  the 
imperative  duty  of  removing  obstructions  from 
tbe  public  highway,  and  that  the  word  "may" 
is  to  be  construed  as  "shall."  The  word  "may" 
in  a  statute  will  be  construed  to  mean  "shall" 
whenever  the  rights  of  Itbe  public  or  of  third 
persons  depend  upon  the  exercise  of  the  power 
of  the  performance  of  the  duty  to  which  it  re- 
fers; and  such  is  its  meaning  in  all  cases  where 
the  public  inteimts  and  rights  are  concerned, 
or  a  public  duty  is  imposed  upon  public  offi- 
cers, and  the  public  or  third  persons  have  a 
claim  dejure  that  the  power  shall  be  exercised. 
Kane  v.  Footh,  70  IlL  687;  Fowterv.  Perkina, 
77  ni.  371;  OitUnwater  v.  Mi«ei»»(mi  atA.R. 
Go.  18  lU.  1 ;  Sehuffler  0».  r.  Mereer  Ch.  9  Dl.  SO. 

In  the  Statute  before  us  it  Is  clear  that  a  duty 
Is  imposed  upon  public  officers,  and  that  the 
rights  and  intereste  both  of  the  public  and  of 
third  persons  are  involved,  and  that  they  have  a 
claim.as  matter  of  rigbt,that  the  Highway  Com- 
missioners should  exercise  the  power  given 
them,  and  the  duty  devolved  upon  them  of  keep- 
iug  thepublicroad  dear  and  free  from  fences  or 
other  obstructions  that  render  it  impossible  to 
travel  tbereon.  It  is  to  be  noted  that  the  Statute 
provides  that  the  fences  or  other  obstructions 
are  to  be  removed  by  tbe  commissioners  after 
they  have  given  the  notice  mentioned  therein. 
The  number  of  days'  notice  thus  to  be  given  is 
not  desi^ated,  and  it  is  only  requiredthafc  It 
shall  be  a  reasonable  notice.  There  is,  then,  nec- 
essarily, some  discretion  in  the  commisslonera 
In  this  regard.  The  duty  on  them  to  act  is  im- 
perative, and  the  discretion  given  them  Is 
merely  in  respect  to  a  matter  which  is  inciden- 
tal to  the  performance  of  such  duty.  It  is  as 
much  incumbent  upon  the  commissioners  to 
exercise  this  merely  incidental  discretion,  for 
the  public  good,  by  determining  what  Is  a  rea- 
sonable notice  in  the  particular  case,  and  by 
giving  it,  as  it  is  to  remove  the  obstruction 
from  the  road.  When  a  discretion  is  abused, 
and  made  to  work  injustice,  it  is  advisable  that 
it  shall  be  controlled  by  mandamus.  Qlencoe 
V.  People,  78  111.  882;  Tapp.  Mand.  Am.  ed.  66. 

The  claim  is  made  by  appellees  that  Uie 
court  cannot  tell  from  the  petition  whether  they, 
appellees,  In  removing  the  fence,  would  be 
trespassers  or  not,  and  Uiat  the  cass  is  like  the 
case  of  TorkUmn  J^hieay  Gomre.  v.  People, 
66  111.  S39.  At  the  time  of  that  decision  there 
was  no  statute  which  expre»ly  Imposed  upon 
commissioners  of  highways  the  duty  of  remov- 
ing obstructions  In  a  highway.  Besides  this, 
the  obstructions  in  that  case  were  of  long  stand- 
ing, were  maintained  under  a  claim  of  right 
by  land  owners,  and  were  believed  by  the  road 
authorities  not  to  be  within  the  limits  of  the 
highway.  Here  the  truth  of  all  tbe  averments 
Id  tbe  petition  is  admitted  by  the  demurrer, 
and  tbe  conceded  facte  are  that  tbe  fence  and  ob- 
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stnictionare  across  an  existing  public  highway 
that  has  been  used  as  such  for  more  tbao  twenty 
years,  and  that  such  obstructioD  makes  it  im- 
possible to  travel  such  highway.  It  is  not  per- 
ceived how  It  is  possible,  under  audi  drcum- 
Btances,  that  the  CommisaioQerB,  in  i»oceediag 
to  remove  the  fence  In  conformity  with  the 
provlsIoDS  of  the  Statute,  could  be  trespassers. 
The  writ  of  mandamus  ever  since  the  revision 
of  the  Statute  relatiof;  thereto,  is  only  Issued  in 
a  clear  case,  and  in  the  discretion  of  the  court. 
PeojOe  V.  WOier,  86  III.  368.  If,  therefore,  an- 
other case  should  arise  which  is  like  the  ForHt- 
town  Gate,  mipra,  where  the  alleged  obstruc- 
tion is  malntfuned  by  a  third  person  under  a 
claim  of  right,  and  is  believed  by  the  commis- 
eionen  not  to  be  within  the  highway,  perhaps 
the  court  might,  under  its  discretionary  power, 
refuse  the  writ  of  mandamiia,  and  leave  the 
petitioner  to  the  remedy  by  Indictment,  with- 
out be  liad,  by  a  writ  prasecoted  1^  him  in 
the  nameof  the  town,  under  theprivilege  given 
him  by  section  74  of  the  Road  and  Kidge  Act 
of  18^,  first  established,  as  against  the  person 
maintaining  the  supposed  oh^vction,  that  the 
toeu$  in  quo  was  in  fact  a  part  of  the  public 
highway.  Various  mlDor  objections  are  made 
to  the  p^ition.  Suffice  it  to  say  that  we  do 
not  regard  them  as  well  made,  and  that,  in  our 
opfaiion,  it  shows  a  good  prima  facie  case  for 
the  awarding  of  a  writ  of  mandamus.  Our 
conclusion  Is  that  it  was  error  in  the  circmt 
court  to  sustain  the  demurrer  to  and  dismiss 
the  petition. 

3%eJudgmtrU4  <3f  the  Oireuit  and  Appelate 
(hurts  are  reverted,  and  Vu  cause  remanded  to 
the  Oireuit  Qmrt. 


Qeoige  SCHNEIDER  «t  at.,  Apptt., 
v. 

Yatentiiie  C.  TUBNER. 

(....IlL....) 

1.  Aeimtrmet  reciting  that  for  a  oertaln  oon- 
slderatlon  one  asreee  to  sell  to  anotfaor  oertaln 
stock  for  a  oertaln  sum  "If  taken  on  or  before"  a 
certain  future  day,  Is  a  coatraot  to  give  the  lat- 
ter the  option  to  byy  stock  at  a  future  time. 


8>  Pan>l  evidwaoe  to  prtnr*  muBtof  eon- 
■IderatioB  <or  a  written  oontraot  redtlnff  pay- 
ment of  a  consideration  cannot  be  admitted  toe 
the  purpose  of  showlnfr  that  the  tranmctlon  wax 
a  mere  oVer  and  not  an  actual  contract. 

8*  An  agrreemant  to  aBMrnty  a  eontrmet 
by  a4Jiurtmeiit  of  dllferencea  between  the 
contract  and  the  market  prloe  la  not  neoenarr  to 
make  an  airteement  voM  as  an  option  contract 
under  Crtm.  Oode,  i  180. 

4.  A  eoatimet  Ibr  the  aalo  of  vtock,  ''if 
taken  on  or  before"  a  oertaln  future  dav.  Is  void 
as  an  option  oontmct,  under  Crlm.  Code,  I  UOi  al- 
thouffh  It  would  not  be  void  at  oommon  law. 

(October  81, 1889.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Superior  Court  of  Cook 
County  which  soBtained  a  demurrer  to  the 
complaint  in  an  action  brought  to  reooverdun- 
ages  for  an  alleged  breach  of  contract.  Af- 
firmed. 

The  contract  the  non-performance  of  which 
constituted  the  cause  of  action  was  follows: 
"Chicago,  Nov,  11th,  1885. 

"In  consideration  of  one  dollar  ($1.0(1}  and 
other  valuable  considerations,  receipt  of  which 
is  hereby  acknowledged,  I  hereby  agree  to  sell 
to  George  Schneider,  Walter  L.  Peck  and  Ferd. 
W.  Peck  seventeen  hundred  and  eigbtT-«iz 
(1,786)  shares  of  the  capital  slock  of  the  North 
Chicago  City  Railway  at  six  hundred  dollars 
($600)  per  share.  If  taken  on  or  before  the  fif- 
teenth day  of  December,  1885.   V.  C.  Turner." 

Tlie  ground  of  demurrer  was  that  the  con- 
tract was  in  violation  of  chap.  88,  %  180,  Rev. 
Stat.,  which  forbids  option  contracts. 

The  other  facts  are  stated  In  the  opinion. 

Meaers.  Cooper  ft  Chirley.  with  Jlf«i*r«. 
Smith  ft  Pence,  for  appellants. 

Memt,  Ooady.  Or«H»n  ft  Ooudy,  for  ap- 
pellee. 

Wnidnt  J.,  delivered  the  opinion  of  the 
coiirt: 

The  sufficiency  of  the  fifth  and  seventh 
counts  depends  entirely  upon  the  construction 
to  be  placed  upon  the  instrument  therein  de- 
clared on;  the  eighth,  whether  or  not  that  in- 
strument can  be  aided  by  averment  and  parol 


NoiB.— Parol  eridenee  of  conctdenKlon.  < 

The  actual  consideration  which  passes  between 
the  parties  mar  be  shown  by  parol  testimony  to  be 
different  from  the  oonsl deration  recited  in  a  oon- 
veyBDoe  rHowell  v.  Hooree.  J27  ni.  07),  different 
in  kind  from  that  expreesed  In  the  deed.  Soog- 
gtn  V.  Bobioath,  IK  Or.  880. 

Tt  is  admissible  to  ehow  that  the  true  amount  of 
the  oonsUeratkm  which  passed  between  the  parties 
was  different  from  that  expreesed  in  the  deed. 
Booth  T.  Hynee,  54  111.  888. 

It  la  admlsRibie  to  show  the  cironmstaooes  under 
which  an  aaslgnment  of  a  Judgment  was  made,  and 
tlieaotiial  consideration.  Wade  v.  Carter,  78  H.  0. 
tTl. 

Parol  evidence  is  admissible  to  prore  the  con- 
sideration of  the  t>ond  and  the  character  of  the 
oontraot.  Wrightaman  v.  BowTer.  24  Oratt.  (Ya.) 
488. 

Parol  evldeoce  of  the  consideration  of  a  written 
contract  for  the  sale  of  a  house  and  store  mar  be 
given.  Pustlng  V.  UulUvan,    Hd.  m. 
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Where  a  note  recites  no  particular  oonslderatlou, 
the  oonsldentlon  may  be  shown  by  extrinsic  evl- 
denoe.  Martin  v.  Stubbings,  1»  UL  887. 

Parol  evidence  is  admissible  to  supply  the  omis- 
sion on  the  oonslderatlon  stated.  Medvidek  v. 
Meyer,  46  Mo.  800. 

The  recital  In  a  contract  of  a  money  considera- 
tion paid  does  not  exclude  parol  evidence  of  an  ad- 
ditional oonslderatlon.  Bolles  v.  Saohs,  87  Minn. 
>U;  laudmaa  v.  Ingram,  tt  Vo.  SIS, 

It  Is  adnUssItde  to  prove  addltionaloonBlderBtlanB 
not  Inoonslstent  with  those  recited  In  a  deed. 
Laudman  v.  Ingram,  Vi  Ho.  212. 

Bvidenoe  of  a  verbal  collateral  ^lomlse  is  admta- 
slUe  to  show  an  addlttonal  (tonsideratdon  for  the 
execution  of  a  written  contract.  Baub  v.  Barbour. 
6  Maokey,  24S,  11  Cent.  Bep.  717;  Wood  v.  Horlarty.  4 
New  Eng.  Rep.  20e.  J5  R.  I.  Kiokland  Men- 
adw  Wooden  Ware  Co,  88  Wis.  84. 

Parol  evidence  to  show  that  an  antenuptial  oon- 
tnot  was  made  In  oonalderatlon  of  a  note  for  $1,(100 
In  addition  to  the  oonsldentlon  specially  named 
therein,  which  was  a  note  of  1800  parable  at  the 
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proof.  Tbe  question  upon  which  doubt  is  ex- 
pressed in  tbe  opinioD  of  the  appellate  court, 
viz.,  whether  or  not  the  pi^wr  set  oat  In  the 
several  counts  sbouki  be  regarded  as  an  agree- 
ment or  a  mere  proposition  for  a  sale,  is  elim- 
inated from  the  case  af>  here  presented;  counsel 
for  appellants,  admitting  the  correctness  of  tbe 
decision  below  in  that  regard,  conteodin^,  how- 
ever, that,  altboueb  a  contract  between  toe  par- 
ties of  the  date  it  Dears,  It  is  not  an  option  con- 
tract, but  a  contract  of  purchase  ond  sale  of 
the  shares  of  stock  specified.  It  is  eaid  to  be 
"an  executory  contract  of  sale,  the  time  of  its 
performance  being  of  tbe  essence  thereof,  the 
nonperformance  of  which  would  authorize 
the  vendor  either  to  rescind  the  contract,  or, 
stimding  upon  it,  sue  for  damages  for  tiie 
breach,  la  support  of  this  propcnition  many 
autborities  are  cited,  and  amcmg  them  An- 
dreas T.  PUmtue,  94  Wend.  289;  iws  v.  Hazard, 
4  R.  I.  27;  Spalding  v.  HaUenbeek,  80  Barb. 
299;  Barton  v.  McLean,  6  Hill,  356;  andlFa^n 
T.  Warlters,  5  East,  10.— all  of  which  are  re- 
ferred to  in  tbe  opinion  of  the  appellate  court 
as  holding  the  instrument  in  question,  though 
executed  by  only  one  of  the  [nrtiee,  but  deliV- 
ered  to,  and  accepted  by,  the  other,  a  contract, 
and  not  a  mere  offer.  A  careful  examination 
of  these  and  other  Hke  cases  cited  will  show 
that,  wbHe  they  sustain  the  portion  in  support 
of  which  they  were  cited  by  tbe  appeUate 
court,  they  throw  no  light  whatever  upon  the 
question  as  to  whether  that  contract  should  be 
construed  to  be  a  contract  for  an  option  or 
one  for  sale  and  purebase. 

Looking  at  the  instrament  itself.  It  seems 
impossible  ta  give  it  tbe  construction  contended 
for  by  appellants  without  violating  plain  and 
well-settled  rules  of  law  applicable  to  all  in- 
struments in  writing.  It  must  first  be  deter- 
mined that  there  is  some  uncertainty  as  to  tbe 
meaning  of  tbe  contract,  otherwise  there  is  no 
room  for  construction;  but,  if  construction  can 
be  resorted  to,  then  all  parts  of  tbe  instrument 
must  be  construed  in  such  a  way  as  to  give 
force  and  validity  to  all  of  them,  and  to  all  of 
the  language  useii  where  that  Is  possible;  also 
to  give  to  the  words  their  common  and  gener- 
ally accepted  meaning.  Here,  however,  the 
construction  contended  for  ignores  the  first 


husbandrs  death,  and  seml-anaual  payments  of  |80 
each.  Is  Bdmlsalble.  Arms  v.  Anns,  82  N.  Y.  S.  R. 
7S6,11SN.  Y.  H6. 

Wliere  a  oollateral  agreement,  whether  oral  or 
written,  constitutes  a  condltlOD  upon  whlcb  tlie 
performaaoe  of  a  written  oontmot  depends;  or 
wlwre  a  oontemporaueous  agreemetit  of  one  party 
forms  tbe  conaideratlOD  tor  the  written  agreement 
in  question,— suoti  collateral  or  contemporaneous 
asreement  may  be  shown.  Singer  Hfa.  Co.  v. 
Fonytfae,  6  West.  Rep.  658. 108  Ind.  381. 

Parol  evidence  is  aAmlasibie  to  show  tliat  at  the 
time  Uie  aasigDment  was  executed  a  oontemporary 
agreement  was  tbe  comdderatlon  of  tbe  assign- 
ment.  Barely  v.  Walnwrlght.  80  Pa.  191. 

Where,  In  pursuance  of  a  previous  parol  agree- 
ment, a  debtor  oonveys  his  entire  Interest  In  a 
mine  to  bis  creditor,  parol  evidence  is  admissible  to 
prove  the  oonalderatlon  both  of  the  deed  and  the 
parol  agreement.  Adama  v.  Lamtwrd  (Cal.)  a  Fac 
Rep.  180. 

Tbe  conaidenitton  of  a  mortgage  may  be  proved 
by  parol,  bat  an  agreemoit  destroying  the  etteot 
6  L.  R.  A. 


clause  of  the  instrument  entirely,  and  gives  to 
tbe  word  "if,"  in  the  last  sentence,  an  entirely 
d  ifterent  meaning  from  that  ordinarily  attached 
to  it;  tbns  making  the  contract  read,  in  effect: 
"I  hereby  agree  to  sell  to  GFeorge  tichneider, 
Walter  L.  Peck  and  Ferdinand  W.  Peck  1,786 
shares  of  the  capital  stock  of  the  North  Chi- 
cago City  By.  stock  at  f  000  per  share,  to  be 
taken  (or  they  to  take  the  same)  on  or  before 
the  16th  of  December,  1685."  Bo  read  it  would 
undoubtedly,  under  the  authorities  cited,  be  an 
absolute  contract  of  sale  of  tbe  shares  of  stock; 
but,  reading  the  entire  instrument,  the  question 
arises,  if  appellee  in  fact  meant  by  the  lan- 
guage '  'I  hereby  agree  to  sell,"  that  he  then  and 
there  did  sell  tbe  snares  of  stock,  and  if  appel- 
lants, by  accepting  the  instrument,  thereby 
meant  that  they  had  then  and  there  bought  the 
same,  where  was  the  necessitT  of  saybiK,  "in 
consideration  of  one  dollar,"  etc..  '^I  hereby 
agree  to  sell?"  Why  not  have  said,  "I  have 
this  day  sold;"  or,  as  was  said  in  the  Hazard 
Case,  tupm,  "I  agree  to  sell,"  etc.,  "at  .  .  . 
$15,000.00?"  And  if  the  parties  did  intend  by 
the  last  clause  to  make  time  of  the  essence  of 
tbe  contavct,  why  say  "If  taken"  instead  of  us- 
ing words  ^owin  e  a  mutual  agreement  to  take 
wimin  a  time  limited?  The  plain,  unambigu- 
ous meaning  of  the  contract,  treating  it  as 
such,  is  that  appellants  paid  appellee  a  valu- 
able consideration  for  the  refusal  or  privilege 
to  buy  1,786  shares  of  stock  of  the  North  Chi- 
cago City  Bailway  Company,  at  $600  per  share, 
at  any  time  on  or  i>ef  ore  the  Ifith  of  December, 
18bS, — a  contract  heretofore  of  frequent  occur- 
rence In  commercial  transactions,  perfectly 
legal  and  enforceable  at  common  law.  In  the 
absence  of  section  180  (Rev.  Stat  111.  chap.  88, 
^  130),  no  one,  it  seems  to  us,  would  hesitate  to 
pronounce  this  a  contract  to  give  to  appellants 
the  option  to  buy  railroad  stock  at  a  future 
time. 

The  argument  in  support  of  the  eighth 
amended  count  admits  that  such  is  its  effect 
on  Its  face,  but  it  is  insisted  it  is  competent 
to  vary  its  terms  by  allegation  and  proof  that 
no  consideration  was  in  fact  paid  by  appel- 
lants, or  received  by  apuellee,  for  the  agree- 
ment to  sell,  and  thus  »iow  tbe  transaction 
a  mere  offer  on  the  part  of  appellee,  without 


of  covenants  therein  contained  oannot  be  bo 
proved.  Murdoofc  v.  Ck>x,  118  Ind.  866. 

Parol  evidena,  to  impeach  consfderotfon. 

Aa  between  Immediate  parties,  it  Is  admissible  to 
Impeach  the  oonalderatlon  of  an  Instrument.  Faiv 
well  v.  Ensign  <Hloh.)  10  West.  Rep.  664. 

Snoh  erldenoe  ought  not  to  be  excluded  merelj' 
because  such  oonalderatlon  was  expressed  In  a 
writing  distinct  from  the  contract.  Wolf  v.  Fiete- 
meyer,  88  HI.  418.  _ 

Defendant,  sued  on  an  agreement  by  him  to  pay 
to  plaintiff  a  balance  due  on  notes  given  by  a  third 
party,  may  Introduce  evidence  to  show  that  the 
consideration  of  such  agreement  by  him  was  an 
executory  promise  by  plaintiff,  and  that  such  prom- 
ise remains  unfulfilled.  De  Camp  v.  Soofleld  (Mich.) 
42  N.  W.  Rep.  062. 

The  consideration  of  a  mortgage  debt  may  be 
qnestioned  by  a  third  person  having  an  Interest, 
and  he  may  make  proof  of  simulation  by  parol  evi- 
denoe  and  by  the  testimony  of  a  party  to  the  aot> 
MosBOp  T.  His  Creditors  (la.)  <  Bo.  Rep.  184.  See 
Fbtkuwu  v.  Bafferty,  ante,  88l 
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coD^deration,  which  became  an  agreement 
only  upon  the  acceptance  and  offer  to  per- 
form on  the  part  of  appellants.  The  eenera] 
mle  excluding  parol  evidence  offered  for  the 
purpose  of  contradicting  or  varying  the  terms 
of  a  written  inBtrument  &  not  questioned.  The 
TaUdity  of  this  count  is  based  exclusively  on 
the  provisiona  of  section  0,  chap.  03,  Kev.  Stat. , 
entitled  "Negotiable  Instruments."  That  sec- 
tion provides  that  a  defendant  may  plead 
want  or  failure  of  consideration  to  a  suit  on 
a  note  or  other  contract,  for  the  puipose  of 
defeating  a  recovery  in  whole  or  in  part, 
where  the  same  was  given  without  consider- 
ation, or  where  the  consideratioa  has  failed. 
No  autbori^  is  found  in  this  section  for  per- 
mitting a  plaintiff  to  prove  a  want  of  consid- 
eration for  the  purpose  of  varying  the  terms 
of  his  contract.  Tiiis  proposition  is  too  clear 
for  argument.  The  parties  must  be  held 
bound  the  contiact  as  they  wrote  it.  1 
Greenl.  Ev.  §  375.  The  right  to  vary  or  ex- 
plain the  coDsideration  expressed  in  a  written 
contract,  or  to  prove  that  it  was  never  paid, 
does  not  authorize  the  introduction  of  such 
testimony  to  affect  the  terras  or  validity  of  the 
contract.  O'Brien  v.  Palmer,  49*11.  72; 
Morrit  v.  TiilMn,  Bl  111.  607.  Still  it  is  most 
earnestly  insisted  that,  notwithstanding  the 
instrument  sued  on  is,  on  its  face,  an  option 
contract,  and  although  it  cannot  be  changed 
into  a  mere  offer  by  parol  proof,  yet  it  is  not 
violative  of  section  130  by  proper  construction 
of  that  section.  To  maintain  this  position  it 
is  insisted  that,  by  the  prohibition  of  the  Stat- 
ute, the  Legislature  only  intended  to  make  un- 
lawful such  option  contracts  as  contemplate  a 
settlement  by  differences;  that  to  come  within 
the  inhibition  of  section  180  the  contract  must 
be  a  gambling  contract;  tbat  the  option  here 
meant  is  the  option  or  right  to  elect  whether  to 
accept  or  deliver  the  stock  or  other  commodity, 
or  pay  the  difference  between  the  contract 
price  and  the  market  price  when  the  same 
should  be  accepted  or  delivered  under  the 
terms  of  the  agreement.  The  language  of  the 
section,  so  far  as  applicable  to  this  question,  is 
as  follows:  "  Whoever  contracts  to  have  or 
give  to  himself  or  another  the  option  to  sell  or 
huy  at  a  future  time  any  grain  or  other  com- 
modity, stock  of  any  railroad  or  other  com- 
pMiy,  .  .  .  shall  be  fined,  .  .  .  and  all  con- 
tracts made  in  violation  of  this|8ection  shall  be 
considered  gambling  contracts,  and  shall  be 
void." 

The  flrst  question  which  suggests  itself  in 
considering  the  construction  ox  this  Statute 
contended  for  by  appellants  is,  If  their  con- 
struction is  the  true  one,  why  was  the  Statute 
enacted  at  all!  Nothlnjr  is  more  clearly  and 
firmly  established  by  tbe  common  law  than 
that  all  gambling  contracts  are  void.  It  is 
equally  well  settled  that  all  contracts  for  tbe 
purchase  and  sale  of  property,  with  the  un- 
derstanding or  agreement  of  the  parlies— 
whether  that  agreement  is  expressed  on  the 
face  of  the  contract,  or  exists  by  secret  under- 
Btauding — that  the  property  is  not  to  be  de- 
livered or  accepted,  but  the  contract  satisfied 
an  adjustment  of  the  differences  between 
the  contract  and  market  prices,  are  mere 
wagers  or  gambling  contracts,  voA  ^(M.  8 
ff  L.aA. 


Am.  &  Eng.  Cyclop.  Law,  878,  and  cases 
cited,  note  J;  Cothran  v.  BUit,  125  111.  4©6, 
14  West.  Rep.  574.  Long  prior  to  tbe  pas- 
sage of  this  Statute  it  had  been  repeatedly  so 
decided  by  this  court.  Therefore  the  section, 
as  construed  counsel  for  ai»)ellantB,  serves 
no  purpose  whatever.  If  tbev  construction 
is  correct,  when  tbe  Legislature  declared  that 
all  contracts  made  in  violation  of  section  130 
should  be  considered  gambling  contracts  and 
void,  it  only  condemned  contracts  which  were 
already  gambling  contracts  and  void.  Cer- 
tainly more  than  this  was  intended.  It  must 
be  presumed  tbat  tbe  object  of  the  Legislature 
was  to  declare  that  onlawtnl  which  thereto- 
fore had  been  lawfuL  Prior  to  this  Act  it  was 
lawful  to  contract  to  have  or  give  an  option 
to  sell  or  huy  at  a  future  time  grain  or  other 
commodity.  Such  contracts  were  neither 
void  nor  voidable  at  tbe  common  law.  Tbe 
Statute  makes  them  unlawful  and  void  in  Il- 
linois. Tbe  case  of  Bigdmt  t.  BenaUet,  70 
N,  T.  203,  cited  by  counsel  for  appellant,  in 
which  the  contract  sued  on  is  admitted  to  be 
substantially  the  same  as  the  one  before  us, 
well  illustrates  the  effect  of  our  Statute  upon 
option  contracts  of  this  character.  In  that 
case  the  language  of  the  contract  was  aa  fol- 
lows: "Know  all  men  by  these  presents,  that 
I,  Charles  B.  Benedict,  for  and  in  considera- 
tion of  the  sum  of  two  hundred  and  fifty  dol- 
lars, good  and  lawful  money  of  the  United 
States,  to  me  in  hand  paid,  the  receipt  of 
which  is  acknowledged,  do  a^ree  to  receive 
from  W.  C.  Bigelow,  at  any  time  within  six 
months  from  date  he  may  choose  to  deliver  tbe 
same,  $2,500  in  gold  coin  of  tbe  United  States, 
for  which  I  agree  to  pay  to  the  said  Bigelow 
ninety-five  per  cent  premium  on  the  dollar, 
or  at  the  rate  of  one  hundred  and  ninety-five 
dollars  in  good  current  funds  for  each  and 
every  one  hundred  of  coin.  The  said  Bigelow 
does  not  contract  to  deliver  the  coin,  but  pa^s 
the  two  hundred  and  fifty  dollars  for  tbe  priv- 
ilege of  delivery  or  not  at  his  option." 

In  the  absence  of  statutory  provision  on  tbe 
subject  of  option  contracts,  the  New  York 
Court  of  Appeals  held  tlie  Billow  contract 
valid  and  binding  on  the  partiefi.  We  can 
perceive  no  good  reason  why  It  should  not 
have  done  so.  As  we  have  before  said,  such 
contracts  are  valid  at  common  law.  But,  sup- 
pose the  validity  of  tbat  contract  is  tested  by 
the  foregoing  section  of  our  Statute,  will  tt  be 
seriously  contended  tbat  a  recovery  could  be 
had  In  this  Siatet  If  that  contract  is  not  in 
the  teeth  of  section  180  of  our  Criminal  Code, 
we  are  at  a  loss  to  perceive  how  one  could  be 
drafted  that  would  be.  But  it  is  snid  this 
court  Is  committed  to  the  construction  insisted 
upon,  and,  In  support  of  tbe  statement,  TTof- 
eoti  V.  Heath,  ".8  III.  487;  Pickering  v.  Cmsc, 
79  111.  880;  Pearee  v.  Foote,  118  Bl.  838;  ond 
Tenney  v.  Foote,  95  111.  99,— are  cited.  We 
have  carefully  re-examined  each  of  these  cases, 
and  are  uaable  to  discover  aoytbing  In  them 
ioconsiatent  with  the  view  here  expressed. 
The  only  case  in  which  It  can  be  said  that 
this  court  has  given  its  approval  to  a  definition 
of  the  word  "option"  as  used  in  the  Statute 
is  that  of  Tennej/  t.  Foote,  95  111.  99.  tupra. 
In  that  case  a  written  opinion,  rendered  by  the 
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late  Judte  McAllister  on  the  trial  in  the  Circuit 
Court  of  Cook  County,  was,  on  appeal  to  the 
Appellate  Court  of  the  First  District,  adopted 
as  the  opinion  of  the  appellate  court,  and  on  a 
further  appeal  to  this  court  the  same  opinion 
iraB approved.  In  that  opinion  Judge  McAl- 
lister quotes  the  definition  of  the  word  "  op- 
tion,"  as  used  in  the  Stock  Exchange,  from 
Wehater'B  Dictionary,  ed.  1878,  p.  917,  as  fol- 
lows: "A  stipulated  privilege,  to  a  party  in 
a  time  contract,  of  demanding  Its  fumllment 
<m  any  day  -nitiiin  the  specified  limit; "  and 
the  judKe proceeds  to.  say:  "In  practice,  on 
the  Stock  Exchange,  it  was  often  the  intention 
of  the  parties  that  no  stock  should  be  dellv- 
eted,  but  the  transaction  settled  upon  difler- 
CDces.  These  became  common,  ana  the  Eng- 
lish Statute  was  aimed  at  Ita  repression,  be- 
cause it  was.  Id  effect,  gambling.  Our  Statute 
is  directed  against  the  same  evil,  and  extends 
to  transactions  in  grain  and  other  commodities 
as  well  as  stocks.  So  that  the  word  '  opdon,' 
as  used  in  the  Statute  here,  taken  with  the 
context,  means  a  mere  choice,  right  or  priv- 
ilege of  selling  or  buying,  and  it  is  the  con- 
tracting for  such  choice,  right  or  privilege  of 
selUog  or  buying,  at  a  future  time,  any  com- 
modity, the  Statute  was  intended  to  prohibit, 
as  contra-distinguished  from  an  actual  sale  6t 
purchase  with  the  intention  of  delivering  and 
accepting  the  commodity  spedfled."  4  111. 
App.  fiW.  The  logic  of^  this  oEdnion  Is  cct- 
tainly  against  the  position  sought  to  be  main- 
tained. White  V.  Barber,  138  U.  S.  893  (81 
L.  ed.  248),  and  Otgood  v.  Bander,  75  Iowa, 
650,  are  also  authorities  against  the  con- 
struction contended  for.  See  also  Wd>tter  v. 
Stvnet,  7  HI.  App.  660. 

We  agree  fully  with  counsel  for  appellants 
as  to  the  ol^t  of  the  Statute.  It  manifestly 
Is  to  break  down  the  peniicioua  practitw  of 
gambling  on  the  market  prices  of  grain  and 
other  commodities.  How  is  this  object  sought 
to  be  accomplished?  There  was  and  is  noth- 
ing illegal  or  even  immoral  in  an  option  con- 
tract within  itaelf .  The  evil  aimed  at  never- 
theless grew  out  of  such  coDtracts.  As  said  1^ 
Judfft  McAllister,  in  the  opinion  referred  to  in 
Tmnejf  v.  Foate:  "In  practice  on  the  Stock 
Exchange  it  was  often  the  intention  of  the 
parties  that  no  stock  should  be  delivered,  but 
the  transaction  settled  upon  differences;"  and 
by  Judge  Andrews  in  the  Biffelow  Case,  supra: 
"  Contracts  of  this  kind  may  be  mere  disguises 
for  gambling."  In  this  case  the  parties  might 
have  intended,  if  appellants  called  for  the 
stock,  to  settle  on  differences.  The  contract 
could  have  been  made  the  disguise  for  gam- 
bling on  the  future  price  of  stock  of  the  North 
Chicago  City  Railway.  The  question  is  not. 
Did  they  so  intend,  but  Did  nut  the  Legislature 
regard  such  contracts  as  lying  at  the  root  of 
the  evil  aimed  at,  and  atr&e  at  them?  The 
beatment  is  heroic,  bat  the  evil  was  most  ma- 
l^nant. 

We  can  neither  read  out  of  the  contract 
language  which  the  parties  put  in  it,  nor  into 
the  Statute  expressions  which  the  Legislature, 
for  a  manifest  purpose,  omitted.  The  con- 
tnct,  tested  by  the  Statute,  is  void,  and  there- 
fore each  count  of  the  declaration  obnoxious 
to  the  demurrer  interposed. 

T^Ju^mcTU  miut  be  affirmed. 


Roth  CAMPBELL  a  at.,  Ptfft.  in  Err., 

V. 

Geoigo  W.  CAMPBELL  et  al. 

(  m  ) 

I.  The  diniiasal  of  a.  bUl  to  set  aside  a 
will  to  proper  as  to  a  defendant  named  In  the 
will  as  executor,  and  also  appointed  tiierebr  as 
trustee,  wlttL  legal  title  to  certain  lands,  where  he 
refuses  to  act  either  as  executor  or  trustee,  and 
flies  a  disclaimer  of  aiaj  interest  lo  the  estate;  and 
such  action  renders  hhn  a  competent  witness  fw 
either  partr  to  the  suit. 

8<  Persona  wbo  are  both  heirs  and  dev- 
taoos  of  a  testator,  and  who  are  made  defend- 
ants in  a  bill  to  set  aislde  the  will,  should  be  per- 
mitted to  testify  In  liehalf  of  the  contestants,  un- 
less their  Interest,  upon  being  ascertained,  proves 
to  be  with  the  oontestants. 

8.  The  Impairment  of  the  mlmd  of  a  tes- 
tator by  a^e  and  disease  need  not  amount  to 
lunacT  or  absolute  Imbeolllty  in  order  to  make 
his  will  invalid. 

4<  The  eapadty  snfBdent  to  eompre- 
hend  a  few  details  aod  make  a  simple  will 
mar  be  Insufficient  to  dispose  of  a  large  estate  by 
B  complicated  will  requiring  a  remembrance  of 
many  facts  and  the  comprehension  of  many  de- 
tails. 

6>  A  person  Is  possessed  of  the  sound 
mlna  and  mesacwy  required  by  the  Statute  to 
enablehlm  tomakeawULilf  atthe  time  of  mak- 
ing bis  will  he  has  such  mind  and  memory  as  en- 
ables him  to  understand  the  business  In  which  he 
is  then  engaged  and  the  effect  of  the  disposition 
made  by  him  of  bis  property;  otherwise  not.  The 
question  as  to  his  mental  capacity  should  be  de- 
termined in  view  of  the  dzoumstanoes  of  the 
parltoular  ease,  and  is  for  the  Jury. 

(October  81,1680.) 

EKROR  to  the  Circuit  Court  of  Jersey  Coun- 
ty to  review  a  decree  in  favor  of  propo- 
nents in  an  action  to  set  adde  a  certain  will. 
Btoeraed. 

The  facts  are  fully  stated  in  the  opjidon. 


NOTB.— Capocttv  to  fnofte  win. 

The  law  does  not  require  any  particular  degree 
of  understanding  to  render  a  testator  competent  to 
make  his  wilL  He  isslmply  required  to  be  of  sound 
mind,  to  manage  his  own  affairs,  and  to  know  In- 
t^Ulgently  what  disposition  he  is  making  of  them. 
Harvey  v.  Suliens,  M  Mo.  877;  Delafleld  v.  Parish,  2S 
N.  r.  9;  Harwood  v.  Baker,  8  Moore,  P.  C.  282;  Den 
r.  JohnsoD.  6  N.  J.  L.  464. 

The  reasonableness  or  unreasonablenees  of  the 
will  is  a  prtme  element  for  consideiatlon.  Erans  v. 
Arnold,  S2aa.UeL 

Where  a  mistress  made  testator  believe  that  she 
had  been  brought  to  bed  with  several  children, 
which  he  was  weak  enough  to  suppose  were  bis,  and 
be  gave  l^dee  to  them  on  the  strength  of  this  sup- 
po^on,  tb^  were  not  entitled  to  take  under  the 
will.  Davis  V.  Calvert,  5  GUI  &  J.  SB,  86  Am.  Dec. 
88B. 

The  opinions  of  witnesses  should  not  be  received 
as  e\-idenoe  when  all  the  facts  on  wtiioh  such  opin- 
lons  are  founded  can  be  aaoertained  and  made  in- 
telligible to  thecourt  or  Jury.  Chicago  v.  McGiven, 
V8  III.  840.  See  New  York  v.  Pentx,  21  Wend.  088; 
Lion  T.  SlgBbee,  07  lU.  75. 

The  presumption  of  law  Is  In  favor  of  testamen- 
tary capacity;  but  after  shifting  the  burden  by 
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IlLINOIB  StrPRKMB  COUBT. 


Oct., 


Mmn.  William  Brown  and  J.  S.  Carr, 

for  plaintiffs  in  error: 

Dr.  C.  W.  Edos  being  tbe  executor  named 
in  tbe  will  and  being  specifically  charged  in 
Ibe  bill  with  frauduleal  action  in  obtainiog  tbe 
pretended  execution  of  tbe  will,  was  properly 
made  a  defendant. 

Story,  Eq.  PI.  76,  77  a. 

He,  being  interested  in  tbe  object  of  thia  suit, 
was  a  nectary  party. 

Story,  Eq.  1*1.  76  b. 

Being  onginally  a  proper  party  defendant, 
he  was  not  a  competent  witness. 

Alexander  v.  Hopnan,  70  HI.  lU:  Burlbut  t. 
Meeker,  104  HI.  542. 

The  witnesses  Rachel  C.  Williamson,  Mary 
Sweenie  and  Qenevieve  Smith  were  each  com- 
petent witnesses. 

Tbe  trae  test  of  the  competency  of  these 
witnesses  was.  Would  they  gam  or  lose  by  a  de- 
cree sustaining  the  billf 
McClur«\,ObriehfiyfeA.  Bep.  66. 118111.880. 

Being  defendants  these  witnesses  were  prima 
facie  competent,  and  before  excluding  them  the 
court  should  bare  ascertained  their  real  interest. 

GoTderey  v.  Hughes,  6  111.  App.  404. 

Me»mra.  ChApnuui  Slaten  and  Morri- 
son &  Whitlock,  for  defendants  in  error: 

Dr.  Eoos  was  not  a  proper  party. 

Frye  v.  Bank  of  RlinoiM.  10  111.  886. 

He  was  a  competent  witness. 

McClure  v.  Otrieh,  8  West.  Rep.  66,  118  111. 
820;  Walker  v.  Dement,  ASt  111.  278. 

What  Mr.  Neely  may  have  said  after  tbe  wUl 
was  executed  was  not  competent  evidence  .to 
overthrow  tbe  instrument. 

Browny.  Surd,  41  Dl.  ni.Burdv.  Brown,  35 
HI.  616;  Aleaxtnder  t.  Groatktoaite,  44  Bl.  859; 
Bragg  t.  Qe^,  88  HI.  62;  RuO^rfyrd  v. 
Morris,  Tt  Ul.  897. 

The  fifth  instructioD  given  by  the  court  for 
the  defendants  in  error  was  correct. 

Kimiafl  v.  Ouddy,  4  West.  Rep.  324, 117  111. 
282;  EngiisA  v.  Pinter,  109  111.  286;  WiOemin 
T.  Dunn,  98  111.  611;  Brown  t.  R^n,  94  lit 


560;  Trith  V.  ^Teteea.  62  III.  196;  Boe  v.  Taj/lor, 
45  III.  485;  Rutherford  v.  Morris.  77  Dl.  897; 
Meeker  v.  Meeker,  75  lU.  S65;  American  Bible 
8oe.  V.  Price,  8  West.  Rep.  66.  116  HI.  688. 

Shopot  Ch.  J.,  deliTered  tbe  opinitm  of  the 
court: 

Tills  was  a  bill  in  diancery  by  Ruth  Camp- 
bell and  others,  heirs  at  law  of  Joshua  Neely, 
deceased,  to  set  aside  his  will,  upon  two 
grounds, — want  of  testamentary  capacity  of  the 
deceased,  and  that  undue  influence  bad  been 
practiced  by  Charles  W.  Enos  and  others  to 
induce  the  testator  to  execute  the  supposed  will. 

By  the  will.  Dr.  Enos  was  appointed  execu- 
tor, and  also  trustee  in  respect  of  some  of  the 
land  devised,  and  given  large  discretionary 
powers  in  respect  of  the  application  of  tbe  pro- 
ceeds of  tbe  estate  devised  to  faim  in  trust.  He 
refused  to  qualify  as  executor,  and  after  this 
bill  was  .filed  made  and  filed  a  written  dis- 
claimer of  any  Interest  in  the  estate,  or  aaj  part 
thereof,  whidi  would  be  affected  by  or  be  de- 
pendent upon  the  maintenance  or  setting  aside 
of  such  supposed  will,  and  afterwards  filed  his 
motion  in  writing  to  dismiss  the  bill  as  to  him, 
for  tbe  reason  that  the  bill  showed  he  bad  no 
interest  in  the  subject  matter  in  litigation,  in 
this:  that  the  bill  stated  be  was  appmntad  ex- 
ecutor by  said  will,  and  that  on  probate  thereof 
he  refused  to  act  in  that  capacity,  and  that 
thereupon  one  Bowman  was  appointed  admin- 
istrator of  the  estate  of  Joshua  Neely  with  tbe 
will  annexed ;  and  for  tbe  further  reason  that 
be  had  filed  bis  disclaimer  setting  forth  that  he 
had  no  interest  in  the  matter  in  controversy. 
Tbe  motion  was  allowed,  and  tbe  bill  dismissed 
as  to  said  Enos,  and  this  action  of  the  court  is 
aa^gned  for  error. 

If  Enos  had  qualified  as  executor,  he  would 
have  been  a  necessaiy  party  to  the  bill.  His 
refusal  to  qualify,  and  the  appointment  of  an 
administrator,  removed  his  interest  as  execu* 
tor.  But  being  a  trustee  of  certain  lands,  and 
taking  the  legal  title  thereto  under  the  will,  he 


■hAwlnff  that  Insanity  existed  prior  to  makhw  the 
wUi,  proptments  must  show  that  Its  execution  was 
dnrlDff  a  luotd  Interval.  ElUaton  v.  Brick,  1  L.  B. 
A.  161, 18  Cent.  Rep.  888, 44  N.  J.  Eq.  154. 

Inflaenoe,  to  bo  undue,  must  dos troy  free  agency 
and  amount  to  mental  or  physlaal  coercion.  Ibtd. 

The  attestation  clause  la  prima  faoie  evidence  of 
facts  recited  In  It  Ibid. 

Where  testator  makes  the  witneeeee  understand 
that  be  desires  them  to  know  ttiat  tbe  paper  Is  his 
wlU,  and  that  they  are  to  wftoess  It,  tt  is  solBoient. 
IbUL 

tUd  age  and  physlcai  inflrmity  not  ineapaeUy. 

Old  axe,  failure  of  memory,  or  habitual  drunken- 
ness, will  not,  per  se,  oonstltute  Incapacity  to  exe- 
oute  a  wllL  Van  Alat  v.  Hunter,  5  Johns.  Ch.  148, 
IN.  T.  Oh.  L.  ed.  1QB8;  OookriU  v.  C!oz,  «  Tez.;:e6e; 
Thompson  v.  Kyner,  SB  Pa.  878;  Hotre  v.  Freeman, 
3  Hedf.  207:  Hf^^na  v.  Oarlton,  28  Md.  144  Cauff- 
man  v.  Long,  89  Fa.  73 ;  HarrlsonTs  App.  100  Pa. 
4B8:  Oombs  and  Hanklnson's  App.  15  V.  N.  C.  247,— 
case  where  testator  was  over  101  years  of  affe,  was 
blind  and  partly  deaf;  Eddy's  App.  1  Cent.  Rep. 
98, 100  Pa.  406. 

If  he  has  tbe  competent  poanoBglon  of  his  mental 
faoaltieB,**amaninayfre^  make  his  testament, 
how  old  soever  he  may  be."  Bleocker  v.  Iiynoh,  I 
Bradf.  470;  Botherford  v.  Morris,  77  DL  408. 
6L.R  A. 


If  deoeased  had  BUflkSeDt  oapadty  to  maks  a  wlll. 
and  if  the  oodldl  la  his  voluntary  act,  It  most  stand. 

Clarke  v.  Davis,  1  Redf.  252. 

From  the  mere  fact  of  her  advanced  age  no  Infer- 
enoe  cMm  be  drawn  unfa\-orable  to  proponents. 
GomweU  v.  Klker, »  Dem.  890. 

The  wantof  reoolleotlon  of  names  Is  one  of  tbe 
earliest  symptoms  of  tbe  de^ay  of  the  memory,  but 
tbls  failure  may  exist  to  a  very  great  degree,  and 
yet  *thesoUd  powerof  tbe  undentaodlng"  remain. 
Wilson  V.  Hft(AieU,101  Pa.  BOB. 

Tbe  wUl  of  an  aged  man  ought  to  be  refrarded 
with  great  tendemees,  when  tt  appears  not  to  have 
been  procured  by  fraudulent  acts,  but  contains 
tboae  very  dispositions  wblob  the  drourastaaoes  of 
hlsrituatIon,a»d  the  oourse  of  tbe  natoral  allee- 
tions,  dictated.  Potts  v.  House.  6  Oa.  3G6:  SO  Am. 
Deo.  SSI;  Lee  per  v.  Taylor,  47  Ala.  BM;  Cheatham  t. 
Hatober,  80  Oratt.  70. 82  Am.  Sep.  400;  Klngsbnz7 
V.  Whltaker,  82  La.  Aon.  1062. 

If  a  tertator  has  memory  and  mind  enough  to 
recollect  the  property  he  Is  about  to  convey,  and  to 
know  tbe  numner  In  which  he  wishes  to  dispose  of 
it,  and  to  know  and  understand  the  buBlnees  he  Is 
engaged  In,  he  has  testamentary  capacity  .whatever 
may  be  bis  age,  weakness  or  bodily  Infirmity. 

Quiid  V.  Hull,  nn  ni.  m. 
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was  H  proper  party  defendant  before  bis  dis- 
claimer. By  the  will  certain  lands  were  de- 
vised to  £qos  in  trust,  to  apply  the  net  income 
therefrom  to  the  support  of  John  Harper  for 
life,  and  after  bis  decease  for  the  support,  edu- 
catton  and  comfort  of  Rebecca  Welch,  and  her 
daughter,  Nancy  B.  Welch,witb  power  of  sate; 
and  also  anotber  tract  of  land,  in  trust  to  apply 
thenetiooome  among  William  H.  Smith  sou 
four  children,  Mary  Welch,  Bridcfet  Minard, 
Alexander  Welch  and  Gallant  H.  Boswell,  and 
$50  per  auDum  to  William  Richard  Neely  and 
Richard  Quinn,  Jr.,  aa  he  might  deem  just  and 
equitable.  Enos,  never  havlnz  accepted  the 
trust  or  assumed  to  exerdae  the  power  con- 
ferred, had  the  right  to  disclaim,  the  same  as 
be  did,  and  tfaereatier  ceased  to  have  any  inter- 
est in  the  estate  or  the  litigation  concerning 
the  will.  Lewin,  Trusts,  IM,  197,  Hill,  Trus- 
tees, 2Z1. 

TiuA  view  also  disposes  of  the  second  error 
urigned,  that  Enoe  was  permitted,  against  Uie 
objection  of  complainant,  to  testify  as  a  wit- 
ness. By  his  refusal  to  act  either  as  executor 
or  trustee  under  the  will,  he  ceased  to  have  any 
interest  in  the  subject  matter  in  controverBy,ana 
became  a  competent  witness  for  either  party. 

It  is  next  assigned  for  error  that  Uie  court 
nfosed  to  alloTV  contestants  to  examine  as  wlt- 
nesees  Rachel  G.  Williamson,  MaiyBweenle  and 
Genevieve  Smith,  -who  were  each  defendants  to 
the  bill,  and  bad  suffered  the  same  to  be  taken 
as  confessed  as  to  them.  It  is  said  they  were 
□ieces  of  the  testator,  and  sisters  of  some  of  the 
complainants.  Rachel  C.  Williamson  testified 
that  she  was  at  Gteorge  Campbell's  house,  who 
was  one  of  the  proponents  of  the  will,  some 
time  prior  to  the  making  of  the  will,  and  that 
said  George  then  said,  in  reference  to  Hr. 
Neely's  muing  the  will:  "I  had  better  go  on 
licking.  I  am  going  to  have  him  makeawill." 
That  she  asked  him  if  he  thought  Neely  was 
in  condition  to  make  a  will,  and  he  said  he  was. 
That  she  told  said  George  that  he  had  better 
make  her  equal  with  him,  6r  she  would  swear 
that  he  was  not  She  was  then  asked  wliether 
or  not,  when  the  will  was  made,  the  testator 
bad  sufficient  mental  ca[ncity  to  make  a  will. 
This  was  objected  to  by  the  proponents  of  the 
will,  because  she  was  an  heir  at  law  of  said 
Neely,  and  a  party  interested  adversely  to  the 
proponents,  and  tbe  court  sustained  the  objec- 
tion. She  further  testified  there  wete  three 
heirs  of  the  original  branch  of  the  Neely  fam- 
ily; that  she  was  a  niece  of  Josbtia  Neely,  and 
had  four  brothers  and  three  sisters;  that  is, 
there  were  eight  in  her  branch  of  the  Neely 
family.  Bbe  was  then  asked  this  question: 
"  Do  you  remember  the  conversation  you  had 
at  the  house  of  Joshua  NeeW  with  Uncle  Joshua 
Neely  and  yonr  brother  William  Campbell,  in 
HarSi,  after  the  making  of  the  will?"— which 
was  objected  to,  and  the  court  sustained  the 
the  objection,  upon  the  ground  of  the  incom- 
petency of  the  witness  to  reply.  It  will  be 
seen  that  this  witness  was  a  niece  of  the  testa- 
tor; that  said  testator,  Joshua  Neely,  had  three 
brothers  and  sisters;  and  that,  upon  bis  dying 
intestate,  his  estate  would  descend  to  such 
brothers  and  sisters  or  their  children.  This 
would  entitle  this  witness,  as  heir  at  law  of 
Joflbua  Neely,  he  having  died  without  issue,  to 
one  twenty-fourth  pert  of  his  estate,  after  the 
6L.R.A. 


payment  of  the  debts  and  expenses  of  admin- 
istration. It  was  stipulated  that  the  debts  of 
the  estate  amounted  to  between  $10,000  and 
$12,000.  By  the  will  100  acres  of  laml  was 
devised  to  this  witness  for  life,  with  remainder 
to  her  heirs.  The  land  thus  devised  is  clidmed 
to  be  worth  $4,600.  The  court,  however,  re- 
fused to  permit  any  inquiry  to  be  made  as  to 
ber  interest  for  or  against  the  will. 
■  In  Stewart  Rapalje  on  Law  of  Witnesses,  p. 

298,  g  171,  it  is  said:  "  It  is  a  well-settled  rule 
that  the  competeocy  of  one  offered  as  a  witness 
to  testify  in  the  case  will  be  presumed,  and  the 
party  oDjecting  to  bis  competency  must  state 
the  grounds  of  his  objections."   And  on  page 

299,  ^  177,  it  is  said:  "  The  presumption  being 
in  favor  of  the  competency,  the  burden  is  upon 
the  objector  to  prove  that  one  offered  as  a  wit^ 
ness  is  incompetent  to  testify  by  reason  of  in- 
terest or  otherwise.  Thus,  to  exclude  a  witness 
on  the  ground  that  his  testimony,  if  admitted, 
will  jtend  to  protect  bim  from  claims  against 
him,  it  must  first  be  shown  that  there  is  at  least 
a  prima  facie  case  of  liability  against  him,  and 
that  be  is  exposed  to  certain  danger  from  such 
claims.  The  objector  must  point  out  to  the 
court  the  ground  of  incompetency.  The  wit- 
ness will  not  be  excluded  on  the  ground  of  the 
interest^  if  the  question  of  his  Interest  is  in 
doubt"  In  section  174  of  the  same  work  it  la 
said:  *'  Objections  to  the  competency  of  a  wit- 
ness having  been  made,  the  question  of  com- 
petency must  be  decid^,  no  matter  bow  diffi- 
cult it  nia;^  be  to  determine  as  to  his  interest. 
To  reject  him  in  such  a  case  without  decidiag 
the  question  is  error,  and  to  admit  him  u 
equally  erroneous." 

The  law  affords  two  modes  of  determining 
the  interest  of  a  witness  in  the  result  of  a  suit: 
jSrsf,  by  examining  him  on  bis  voir  dire;  and 
teeond,  by  extrinsic  evidence. 

The  true  test  of  the  competency  of  these 
three  witnesses  is  to  be  determiifed  by  ascer- 
tahiing  whether  they  would  gain  or  lose  by  a 
decree  setting  aside  the  will.  Being  defend- 
ants, they  were  prima  fadecompeteDt  to  testifr 
on  behalf  of  the  contestants,  and  before  exclud- 
ing them  the  court  should  have  ascertained 
their  real  interest.  It  devolved  upon  the  party 
objecting  to  show  the  court  that  their  interest 
was  with  the  party  offerlne  them  as  witnesses,  if 
that  fact  did  not  otherwise  appear.  If  they 
would  not  gain  by  havin|;  the  will  set  aside, they 
were  competent;  otherwiae  they  were  not.  The 
will,  which  was  before  the  court,  showed  that 
they  weredevisees  thereunder;  and, without  fur- 
ther evidence  on  the  subject,  their  evidence  at 
least  would  appear  to  be  adverse  to  the  conteat- 
snts,  and  In  favor  of  the  proponents  of  the  will. 
The  fact,  if  conceded,  that  they  were  heirs-at- 
law  of  tbe  testator,  would  not,  of  itself,  establish 
their  Incompetency,  or  show  that  they  would 
take  a  greater  share  as  heirs  than  as  devisees. 

Mary  Sweenie  testified  that  there  were  seven 
of  her  family,  representing  one  third  of  the 
estate  as  heirs  at  law  of  Joshua  Neely,  so  that 
as  heir  at  law  she  would  be  entitled  to  the  one 
.  twentv-first  part  of  the  estate  of  tbe  deceased. 
She  also  testified  that  the  land  she  lived  on,  be- 
ing a  part  of  that  devised  to  her,  was  worth 
from  $8,000  to  $4,000,  and  that  another  tract 
devised  to  her  was  worth  $1,000.  Without 
any  farther  inquiry  aa  to  her  inteiest,  the  court 

Digitized  by  Google 


170 


lujHoiB  Stjtbkhb  Goubt 


Oct., 


soBtained  the  objection  to  her  oomp^acy,  and 
the  aame  rulinK  was  made  substantially  as  to 
witness  Genevieve  Smith.  The  contestants,  to 
riiow  the  real  interest  or  competency  of  these 
vitnesBes,  proved  by  Bowman,  the  administra- 
tor, that  the  value  of  the  estate  was  from 

£5,000  to  $60,000,  and  that  the  value  of  the 
id  devised  toMairSweenie  was  $4,280.  This 
and  the  other  proon  showed  that  her  share  In 
the  estate  as  heir  was  about  $8,480,  which 
would  Indicate  that  she  was  called  to  testify 
against  her  interest,  and  therefore  competent. 
After  this  proof,  contestants  recalled  Mrs. 
Swerale,  ana  asked  her  if  she  wanted  the  will 
set  aside  or  not;  whether  she  had  any  conver- 
sation with  Joshua  Neely  in  the  fall  before  the 
will  was  made;  whether  ahe  had  any  oonver- 
aation  with  him  In  reference  to  any  fear  of 
those  that  were  around  him;  and  whether  In 
that  connection  he  expressed  any  fear  to  the 
witness  of  bis  life.  The  court  sustained  objec- 
tions  to  each  of  these  questions,  and  refused  to 
allow  the  witness  to  testify,  on  the  ground  of 
her  interest.  We  think  there  was  error  in 
holding  these  witnesses  incompetent  to  testify 
without  proof  that  their  interest  was  with  the 
contestants.  In  other  words,  the  court  should 
have  ascertained  their  interest,  and,  if  they 
were  called  to  testify  against  such  interest,  they 
should  have  been  permitted  to  testify. 

The  giving  of  the  fifth  instruction  for  the 
proponents  is  also  assigned  as  error.  The  por- 
tion of  the  instruction  of  whic^  complaint  is 
made  is  that  part  which  states  that  the  fact,  if 
proved,  that  Joshua  Neely  was  at  the  time  of 
^e  execution  of  the  paper  pby^cally  unable  to 
look  after  his  affairs  or  property,  or  that  his 
mind  was  impaired  by  age  or  disease,  if  not  to 
the  point  of  lunaCT  or  absolute  imbecili^,  did 
not  take  from  his  legal  capacity  to  make  said 
will. 

By  section  1  of  the  Statute  of  Wills  (Rev. 
Stat  chap.  148,  g  1)  "every  male  person  of  the 
age  of  twenty-one  years,  and  every  female  of 
the  age  of  eighteen  years,  being  of  sound  mind 
and  memory,"  is  given  the  power  to  dispose  of 
his  or  her  property  by  will.  The  expression 
"  sound  mind  and  memory"  has  been  held  by 
this  court  to  mean  nothing  more  tlun  "sound 
and  dispoelnir  mind,"  andls  equivalent  ta  the 
term  "sanity."  Toe  v.  McGord,  74  III.  99-40; 
mekie  v.  CarUr,  42  111.  877;  AitdreatY.  Blaek, 
48  lU.  256. 

Competency  to  execute  a  will  does  not  exist 
unless  the  alleged  testator  has  reason  and 
underatandiDg  sufficient  to  comprehend  such 
act,  Delafieia  v.  Parish,  25  N.  Y.  88;  Swinb. 
Wills,  pt.  2.  S  4 ;  MarmttM  of  WinehetUl'$  Ctue, 
6  Coke,  28;  Combaf  Case,  Moore,  769;  Berbert 
T.  Lownt,  1  Rep.  Ch.  28,  88;  Mountain  v.  Ben- 
net.  1  Cox,  Ob.  858. 

In  the  Marque  of  Winehetier't  Case  it  is  said : 
"  It  is  not  sufficient  that  the  testator  be  of 
memory,  when  he  makes  his  will,  to  answer 
familiar  and  usual  questions,  but  be  ought  to 
have  a  disposing  memory,  so  that  be  is  able  to 
make  a  duposition  of  his  lands  with  under- 
atandlng  and  reason,  and  that  is  such  a  mem- 
ory which  the  law  calls  '  sane  and  perfect 
memorr.'" 

In  Mountain  v.  Bennet,  1  Cox,  Ch.  858,  It  is 
•aid:  "  If  a  dominion  was  acquired  by  any 
person  over  a  mind  of  sufficient  sanity  to  gen- 
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eral  pturpoees,  and  of  suffldent  aoandnesa  and 
discretion  to  regulate  his  aSMn  In  general,  yet 

if  such  a  dominion  or  influence  were  acquired 
over  him  as  to  prevent  the  exercise  of  such  dis- 
cretion, it  would  be  equally  inconsisteDt  with 
the  idea  of  a  disposing  mind." 

In  Oremwo0dy.Qreenv}ood,Z  Curt.  Eccl.  887. 
Lord  Eenyon  aald,  in  his  charge  to  the  jury: 
"  I  take  it  a  mind  and  memory  competent  to 
dispose  of  his  property,  when  it  is  a  little  ex- 
plained, perhaps,  may  stand  thus:  Having  that 
degree  of  recollection  about  him  that  would 
enable  him  to  look  about  the  property  be  had 
to  dispose  of,  and  the  persona  to  whom  he 
wished  to  dispose  of  it.  If  he  had  the  power 
of  summoning  up  in  his  mind  so  as  to  know 
what  hia  property  was,  and  who  those  penoos 
were  that  then  were  the  objects  of  his  bounty, 
then  be  was  competent  to  make  bis  will." 

In  Marah  v.  Tyrrell,  2  Hagg.  Eccl.  84,  Sir 
John  Nicholl  said:  "  It  is  a  great,  but  not  an 
uncommon,  error  to  isuppose  that  because  a 
person  can  understand  a  question  put  to  him, 
and  can  give  a  rational  answer  to  such  ques- 
tion, lie  u  of  perfect,  sound  mind,  and  ia  capa- 
ble of  making  a  will  for  any  pur[>ose  whatever; 
whereas,  the  rule  ot  law,  and  it  ia  the  rule  of 
common  sense,  Is  far  otherwise.  The  compe- 
tency of  the  mind  must  be  Judged  of  by  the 
nature  of  the  act  to  be  done,  and  from  a  con- 
sideration of  all  the  circumstances  of  the  case." 
See  also  Blnoitt  v.  Btemtt  4  Hagg.  Eccl.  419; 
Boyd'r.  8  Watts,  70;  MeTaggartY.  l^omp- 
aon,  14  Pa.  149;  Brown  v.  Tmreg,  84  Barb.  5W: 
SaU  V.  Hall,  18  Ga.  40. 

In  Shroptkire  v.  Reno,  6  J.  J.  Marsh.  91,  the 
court  said  that  "the  testator  had  not  a  dispo*- 
iog  mind,  or  that  if  he  even  had  it  was  not  in 
a  disposing  state.  ...  He  was  not  entirely  su- 
perannuated, nor  was  he  absolutely  »tvUu*  or 
fatuu*,hxii  all  the  facts  combined  tend  to  show 
that  he  had  not  '  a  sound  memory,'  nor  suffi- 
cient mind,  nor  a  mind  In  a  proper  state  for  dis- 
posing of  his  estate  'with  reason,*  or  acoordinj; 
to  any  fixed  Judgment  or  aettled  purpose  of  his 
own. 

In  Clark  v.  Fither,  1  Paige,  171,  CAaneeltor 
Walworth  said :  '  'The  general  principles  of  law 
In  rdatlon  to  the  cap^^  of  a  penmn  to  make 
a  will  are  well  understood.  He  must  be  of 
sound  and  discerning  mind  and  memory,  .ao  as 
to  be  capable  of  making  a  testamentary  dispo- 
sition of  his  property,  with  sense  and  Judgment 
in  reference  lo  the  situation  and  amount  of  such 
property,  and  to  the  relative  claims  of  the  dif- 
ferent persons  who  are  or  might  be  the  ol^ects 
of  his  bounty." 

The  question  presented  by  the  fifth  instruc- 
tion is  whether  the  mind  of  the  testator,  when 
impaired  by  aee  and  disease,  must  be  impaired 
to  the  point  of  lunacy  or  absolute  Imbecility  to 
deprive  him  of  testamentanr  capacity,  or  to 
render  him  of  imsound  mind  and  memory,  or 
to  deprive  him  of  a  disposing  mind.  Absolute 
imbecilitr  implies  a  total  want  of  reason  and 
an  utter  loss  of  memory.  The  language  of  the 
instruction  is  to  be  understood  In  its  ordinary 
sense  and  acceptation. 

An  "imbecile"  is  defined  by  Webster  aa  one 
"destitute  of  strength,  either  of  body  or  of 
mind;  weak;  feeble;  impotent;  decrepit.  "Im- 
becility" ia  defined  as  "the  quality  of  being  im- 
becile; feebleness  of  body  ormind."  The  word 
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"absolute,"  in  respect  of  the  sense  in  wlilcfa  tt 
is  used  in  the  instruction,  is  defined  as  "com- 
pleted or  regarded  as  complete;  finished;  per- 
fect; total;"  and  the  synonyms  are  "perfect;" 
"total;"  and  "complete."  There  are  many  de- 
grees in  the  weakness  of  mind  hefore  reaching 
total,  or  perfect  or  absolute,  imbecility,— that 
Ib,  before  teaching  utter  and  complete  destitu- 
tion of  reason  or  tattoQallty;  and  it  must  be  ap- 
parent to  everyone  that  a  man,  before  reaching 
this  point,  may  be  incapable  of  comprehending 
the  extent  or  nature  of  bis  property  or  of  claim- 
ants  upon  his  bounty,  and  of  nuAug  a  rational 
selection  amoog  them. 

The  rule  stated  in  Buswdl  on  Inaanity.  ^  865, 
la  that,  "to  constitute  a  sound  and  disposing 
mind,  it  ia  not  necessary  that  the  mind  shall  be 
unbroken,  unimpaired,  UDshattered  by  disease 
or  otherwise,  or  that  the  testator  should  be  in 
full  possession  of  his  reasoning  faculties.  So, 
if  the  testator  be  in  a  dying  state,  he  has  ca- 
pacity, if,  when  his  attentum  is  roused,  his 
mind  acts  clearly,  and  with  discriminating 
Judgment,  in  respect  of  the  act  to  be  done  and 
ita  relations.  Thus  it  is  held  that  one  may  be 
competent  to  make  a  codicil,  changing  in  two 
or  three  particulars  the  dispositions  previously 
made  by  bim  in  his  will,  although  he  might 
be  incompetent  to  perform  acts  requiring  the 
exercise  of  greater  intellect  or  Judgmmt,  as  to 
make  an  entirely  new  dispoaition  of  faia  prop- 
er^." 

la  note  1,  Jarman  on  Wills,  88,  it  is  thus 
stated:  "The  question  is  not  so  much,  What 
was  the  degree  of  memory  poss^sed  by  the  tes- 
tator, as.  Had  headispcmog  memory?  Was 
be  capable  of  recollecting  the  property  he  was 
about  to  bequeath,  the  manner  of  distributing 
it.  and  the  objects  of  his  bounty?  In  a  word, 
were  bis  mind  and  memoiy  sutficiently  sound 
to  enable  bim  to  know  and  understand  the  busi- 
ness in  which  he  was  eng^ed  at  the  time  when 
be  executed  his  will?"  See  authorities  there 
cited. 

The  author  from  whom  we  have  before 
quoted  (Busw.  Insanity),  at  section  868,  says: 
'^Thtts  it  is  evident  that  a  correct  understand- 
ing of  the  act  done  must  Include  an  intelligent 
comprebeosion  of  its  surrounding  circum- 
stances, and  of  its  direct  consequences  and 
probable  results.  So,  to  constitute  a  sound  and 
disposing  mind,  the  testator  must  be  able,  not 
only  to  understand  that  he  is  by  his  will  dis- 
posing of  bis  property,  but  be  must  also  have 
capacity  sufBcient  to  comprehend  the  extent  of 
tbe  property  devtsed,  and  the  nature  of  the 
claims  of  others  upon  him." 

In  G<mverK  v.  ConTene.  81  Vt  168,  it  is  held 
that  if  the  testator,  when  be  made  his  will, 
"was  capable  of  knowing  and  understanding 
the  nature  of  the  business  he  was  then  engaged 
in,  and  theelemeotsof  which  tiie  will  was  com- 
posed, and  the  disposition  of  his  property  as 
therein  provided  for,  both  as  to  the  property  he 
meant  to  dispose  of  by  bis  will,  and  the  persons 
to  whom  he  meant  to  convey  it,  and  ttie  man- 
ner ill  which  it  was  to  be  distributed  between 
them,"  then  hepoMesaedasound  and  disposing 
miod. 

Tbe  same  rule  has  in  many  cases  been  sub- 
stantially adopted  by  tbis  court.  In  Boe  v. 
Taylor,  45  III  480,  we  said:  "An  understand- 
ing of  the  nature  the  business  about  which 
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the  testator  was  engaged,  of  the  kind  and  value 
of  the  property  devised,  and  of  the  persona  who 
were  the  natural  objects  of  his  bounty,  and  of 
the  manner  in  which  be  wished  to  dispose  of 
his  property, — all  these  are  evidence  of  thepos- 
sesuon  of  testamentary  capacity,  unless,  as  the 
court  very  properly  said,  tbe  testator  was  af- 
fected with  some  morbid  or  insane  delusion  as 
tu  some  one  of  those  natural  objects  of  his 
bounty."  See  also  Triah  v.  NeiotU,  62  111.  196; 
Toe  V.  MeGord,  74  111.  88;  Carpenter  v.  Calvert, 
83  111.  68;  Am.  Bible  Society  v.  Price,  115  III. 
683,  8  West.  Bep.  66;  Freeman  v.  Eatly,  1 17  111. 
817,  5  West.  Rep.  160,  where  the  same  rule  in 
effect  is  annoniKed. 

We  also  said  In  Meeker  v.  Meeker,  76  la  360: 
"It  is  a  rule  of  law  that  a  person  who  is  capa- 
ble of  transacting  ordinary  business  is  also  ca- 
pable of  makinga  valid  will."  If  be  is  capable 
of  buying  and  selling  property,  setlllog  ac- 
counts, collecting  and  paying  out  money,  or 
borrowing  and  loaning  money,  be  must  usually 
be  regarded  as  capab^  of  making  a  will.  See 
Lilly  V.  Wnggoner,  27  Tl.  885:  Myatt  v.  Wa'ker. 
44  111.  485;  Rutherf<rrd  v.  M&rrU,  77  111.  397; 
Trith  V.  ifewell,  tupra;  Brmoa  v.  Riggin,  94  III. 
660;  English  v.  Porter,  109  111.  285;  Bice  v.  Hall, 
120  m.  597, 9  West.  Bep.  757;  Schneider  v.  Jfan- 
ning,  121  111.  876, 10  West.  Rep.  133.  As  to  the 
capacity  to  make  a  deed  of  land,  see  Lindaof 
V.  Liadtett,  60  HL  79;  WHeyv.  SwaU,  66111. 26: 
Willemin  Dunn,  VS  HI  611;  MiUer  v.  Onig, 
86  ni.  109. 

In  Toev.  MeCord,  ntpra,  we  said:  "In  1  Red- 
fleld  on  Wills,  128.  124,  the  author  states  that 
'the  result  of  tbe  beet  considereri  cases  upon 
the  subject  seems  to  put  the  quantum  of  under- 
standing requisite  to  the  valid  execution  of  a 
will  upon  the  basis  of  knowing  and  compre- 
hending the  transaction,  or,  in  popular  phrase, 
that  tbe  testator  ^ould,  at  the  time  of  execut- 
ing the  will,  know  and  understand  what  he  was 
about.'  This  last  mode  of  expression  of  the 
doctrine  is  intelligible  to  a  jury,  and  embodies 
about  the  whole  rule  upon  the  subject,  so  for 
as  it  can  be  profitably  given  to  a  jury.  .  .  . 
When  a  court  undertakes  to  infonn  them  what 
amount  of  mental  capacity  a  man  must  have, 
to  know  and  understand  what  he  is  about,  it  Is 
futile,  and  tends  rather  to  mislead  than  to  af- 
ford any  practical  aid  to  a  jury." 

We  have  also  given  sanction  to  the  doctrine 
that  a  man  may  not  be  competent  to  make  a 
will  of  one  kind,  owing  to  the  nature  and  ex- 
tent of  tbe  estate,  when  be  may  be  competent 
to  make  one  less  compUcaied,  Trith  v.  J/mo- 
62  ni.  196.  See  also  Buswell,  Insanity, 
§^  868-865;  Beach,  Wills,  175. 

It  follows,  as  a  natural  consequence,  that  if 
a  man  may  make  a  valid  will  which  is  Mmple 
and  easy  of  comprehension,  and  yet  be  incapa- 
ble of  making  one  which  involves,  as  here,  a 
very  laige  estate,  and  the  consideration  of  the 
natural  claims  of  a  large  number  of  relatives 
upon  him,  the  rule  laid  down  in  the  fifth  in- 
struction cannot  be  a  correct  exposition  of  the 
law.  Absolute  imbecility  incapacitates  the 
party  from  makiog  any  kind  of  a  will,  even 
the  simplest  in  form.  This  court  has  con- 
demned an  attempt  on  the  part  of  the  trial  court 
to  inform  the  jury  what  quantum  of  mental  ca- 
pacity must  be  retained  to  enable  the  party  to 
make  a  valid  will. 
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In  Trish  v.  Ifemtl,  tupra,  we  said:  "We  are ' 
onwilliDg  to  adopt  so  low  a  standard  [of  the 
capacity  to  make  a  wiltl  as  that  approved  in 
Stetoart  v,  Lupenar^,  26  Wend,  258,  that  wills 
of  persona  of  the  lowest  degree  of  mental  ca- 
pacity are  to  be  sostained  if  there  is  a  glimmer 
of  reason." 

It  is  troe  that  in  Btanehard  t.  Nettle,  3  De- 
nio,  87,  mainly  on  the  authority  of  the  Li^^ 
nard  Gate,  the  doctrine  that  mere  imbecility, 
however  great,  would  not  invalidate  the  will  of 
the  testator,  provided  be  was  not  an  idiot  or  a 
lunatic,  is  affirmed.  But  it  1b  to  be  remarked 
that  the  case  of  Stemirt  v.  lAtDcnard  was  sub- 
sequently overraled  in  Di^^d  v.  Pari^,  2S 
N.  y.  9.  and  Is  no  longer  to  oe  regarded  as  an 
authority.  The  capacity  to  comprehend  a  few 
simple  details  may.  In  one  case,  suffice  to  ena- 
ble the  party  to  intelligently  dispose  of  bis  prop- 
erty by  contract  or  will,  while  in  another  case, 
if  the  estate  be  large,  requiring  tbe  remembrance 
of  many  facts,  and  tbe  comprehension  of  many 
details,  and  the  disposition  to  be  made  is  com- 
plicated, the  same  mental  capacity  may  be 
wholly  insufficient  to  that  ioteltigent  under- 
slandm^  of  the  business  requisite  to  tbe  making 
of  a  valid  will.  If,  In  the  latter  case,  the  party, 
because  of  weakness  of  intellect,  is  incapable 
of  understanding  and  remembering  tbe  nature 
and  extent  of  his  pnnterty  and  the  disposition 
he  wlsbes  to  make  of  it,  be  has  reached  that 
stage  of  imbectU^  which  disqualifies  him,  in 
the  particular  case,  to  make  a  valid  will,  but 
his  imbecility  has  not  necessarilv  reached  to- 
tality,—is  not  necessarily  absolute;  for  al- 
though, from  the  complicated  character  of  tne 
business  he  is  endeavoring  to  transact,  be  is  un- 
able to  comprehend  it,  or  the  effect  or  result  of 
his  act,  yet  if  his  affairs  were  less  complicated 
he  might  fntelliKently  comprehend  them,  and 
make  rational  dlspontion  oi  his  prop«-ty.  As 
before  said,  absolute  imbecility  would  neces- 
sarily mark  a  stage  in  the  malady  when  there 
was  perfect  inanuiou,  when  all  mental  vigor 
was  lost,  and  tbe  person  affected  would  be  in- 
capable of  exercising  memory,  or  ;he  process 
of  reason,  however  sltgbt,  and  therefore  incapa- 
ble of  making  any  wiU,  however  simple  In  its 
details.  Sometbing  more  is  required  to  give  tes- 


tamentary capacity  than  merepasalTememotT. 

The  true  inquiry  in  every  case  therefore  is. 
Did  the  person  whose  testamentary  capacity  is 
questioned  have,  at  tlie  time  of  maKing  his  will, 
Bucb  mind  and  memory  as  enabled  bun  to  un- 
derstand tbe  business  in  which  be  was  then  en- 
gaged, and  the  effect  of  the  disposition  made 
by  him  of  hia  property?  If  he  did,  he  was  pos- 
sessed of  the  sound  mind  and  memory  required 
by  the  Statute.  And  all  degrees  of  impairment 
of  the  mental  faculties,  or  dementia,  whether 
senile  or  produced  by  other  causes,  which  de- 
stroys this  testamentary  capacity,  will  disqual- 
ify, whether  It  has  reached  the  stage  of  absolute 
imbeoUlty  or  not.  The  Inqaiiv  h  to  be  made 
in  view  of  the  circumstances  of  the  particular 
case,  and  a  determination  reached  by  a  consid- 
eration of  the  nature  and  character  of  the  busi- 
ness performed  under  all  tbe  attendant  condi- 
tions and  circumstances.  In  this  view  the 
question  of  tbe  mental  capacity  of  the  testator 
to  make  the  writing  alleged  to  be  his  last  will 
and  testament  should  be  submitted  to  the  jury. 
Toe  V.  MeCord  and  TrUk  v.  iVinfle^  tupra. 

It  is,  however,  urged  that  tbeddctriDeof  the 
instruction  is  juklfled  by  expressions  used  In 
argument  in  a  late  case  determined  in  this  court. 
Tbis  is  probably  true,  but  upon  examination  it 
will  be  found  that  tbe  principle  contended  for 
was  wholly  uanecessa^  to  me  determination 
there  reached.  The  case  referred  to  coun- 
sel does  not  profess  to  overrule  or  modify  in  the 
least  the  rule  announced  in  tbe  many  cases  pre- 
viously decided  by  this  court,  and  to  which  we 
have  referred.  It  frequently  happens  that 
principles  unnecessary  to  the  decision  of  the 
case  are  announced,  which  may  be  proper  In 
argument,  but  which,  when  embodied  in  an 
instruction  to  a  jury,  would  be  improper  or  mis- 
leading. We  are  of  opinion,  howera,  that  the 
instruction  under  conslderanon,  In  tbe  respect 
indicated,  does  not  announce  a  correct  rale, 
aud  especially  is  this  so  in  view  of  tbe  circum- 
stances of  this  case,  and  that  it  was  improperly 
given.  For  the  error  in  this  regard,  and  in 
excluding  the  testimony  of  witnesses  called  by 
contestants  for  the  reasons  before  stated,  (ae 
decree  of  the  Circuit  Court  muatberevened,  ancf 
tht  eauee  remanded,  vAiek  it  doM. 


UNITED  STATES  CIRCUIT  COURT,  SOUTHERN  DIBTRIOT  oF  NBW  YORK.  \ 


Vmxklin  ROLFE.  Libelaia, 
«. 

THE  Steamship  BOSEENNA  BAT,  Her 
Engines,  etc.,  F.  Baufleld  &  Sons,  Olaim- 
arUiand  Appts., 

(40fM.  Rep.81.} 

1.  A  (MmdltlOB  In  ».KI1I  nrtmAiytg  by  which 
the  oonsf^ee  airrees  to  be  ready  to  receive  his 


grooda  when  the  ship  ta  ready  to  unload,  tliat  In 
default  thereof  the  ship  may  "land,  warehouee 
or  place  them  In  a  llirhter  without  notice  to  the 
consicrnee  and  at  his  risk  and  expense  after  the 
goods  leave  the  deok  of  tbe  ship."  exempts  the 
ship  from  tbe  duty  of  ^vinffhlmanynottoeibut 
not  from  the  duty  of  exercising  reasonable  care 
to  discharge  them  at  a  suitable  time  and  place. 
8.  Itianotnnl*wftilto>tipiil»telnablll 
of  lading*  which  requires  a  ship  to  use  reesoo- 


IXoTB.— Shipping,  UTiIacIino  coryo. 

Where  there  is  do  express  Btlpulatloa  as  to  the 
time  of  unloading,  an  Implied  promise  only  arises 
to  discharge  In  the  usual  and  ouatomary  time.  The 
Olover.l  Brown,  Adm.  168;  The  Mary  B.  Taber,  1 
Ben.  101^  Fblladelphla  &  R.  B.  Co.  v.  Nortiiam.  2 
Ben.  1:  Burmester  v.  Hodgson,  t  CUnp.  488. 

There  is  no  geaenl  usage  In  oommerotal  law 
0Ii.R.A. 


which  forbids  the  unlading  of  a  venel  and  the 
tender  of  freight  on  a  ^aj  leCiqiart  f (v  a  Ohuxoh 
feast,  foster  holiday,  in  the  absOice  of  any  looel 
statute.  Richardson  v.  Goddard,  M  U.  8. 28  How. 
28  (10  L.  ed.  412);  Fietson  v.  Richardson.  1  ClifT.  888; 
Salmon  Falls  Mfg.  Co.  v.  The  Tangier,  1  CIHT.  atS. 

The  vessel  ts  bound  to  deliver  bar  cargo  at  a 
proper  place;  that  is,  at  a  place  proper  for  the 
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ISBB.  Bqub  t.  Thx 

able  care  In  disoharglnff  goods  at  a  proper  time 
and  place,  that  no  notloe  of  dlaobaive  need  be 
Klven  to  tbe  ooodgnee. 
8.  Wbere  a  consipiee  sUfral&tea  that 
'  I^oocIb  mi^  be  dladuu^ed  without  notloe 
to  Um  and  at  Ml  risk  after  ther  leave  the  deok  of 
the  afalp.  then  to  no  oegUseooe  on  the  part  of  the 
master  which  will  render  tbe  ship  liable  for  Inja- 
ries  to  the  goods  after  their  discharge  U  tbe7  are 
dlsohargedataplaoe  and  time,  and  In  a  manner 
to  whlob  tbe  oonslgnee  If  preeent  could  not  have 
reaaooiddy  objected,  and  plaoed  In  prcqiw  ous- 
tod7. 

(OotobetT.im) 

A  PPEAL  by  claimants  from  a  decree  of  tlie 
iJL  District  Court  in  favor  of  libelant  upon  a 
libel  in  admiralty  to  recover  damagea  alleged 
to  have  arisen  through  the  improper  discharge 
of  fruit  from  the  steamship  Boskenoa  Bay  and 
its  consequent  in  jury  by  frost.   L&d  dUmined. 

The  facts  are  fully  stated  in  tbe  opinion. 

Mr.  E.  B.  Convers.  for  appellants: 

Under  the  contract  for  a  delivery  "from  the 
ship's  deck,  where  tbe  ship's  responsibility  shall 
cease,"  with  the  privilege,  in  default  of  con- 
slgDce'a  readiness  to  receive  on  ship's  readiness 
to  unload,  "to  land  [the  goods],  without  notice 
to,  and  at  tbe  risk  and  expense  of  tbe  said  con- 
signee. .  ,  .  after  tbej  leave  the  deck  of  the 
abip,"  tbe  deliveiy  made  uptm  the  dock  ter- 
minated the  ship's  respoDsibility. 

Tlu  Santee,  2  Ben.  510,  7  Blatcbf .  186;  Willit 
V.  The  Oity  of  Austin.  2  Fed."  Rep.  412;  The 
Kate,  12  Fed.  Rep.  861;  MacKinnon  v.  Minchin, 
7  Madras,  H.  C.  Bep.  868;  Le^tt,  Bills  of 
lading,  p.  281;  Petroeochino  y.Bott,  L.  B.  9 
C.  P.  dhS^TheAahiroace,  1  Revue  Int.  du  Droit 
Maritime,  109;  The  Trinaeria,  8  Revue  Int.  du 
Droit  Maritime,  205. 

Tbe  libelant  cannot  var^  tbe  clearly  ex- 
pressed intention  of  tbe  parties  in  their  written 
contract  by  proof  of  any  alleged  custom. 


amoont  wblob  Is  to  be  landed:  Kennedy  v.  Dodge, 
1  Ben.  aifc  Tbe  Hajeetlo.  12  N.  Y.  Leg.  Obe.  100;  Vose 
T.  Allen,  8  Blatcbf.  X8B. 

Hjo  oargo  may  be  landed  at  the  usual  wharf.  He 
la  not  required  to  tntoi^rt  it  to  the  storehousee  of 
the  merohant.  Salmon  Falls  Mfg.  Co.  v.  The  Tan- 
Cler,  1  Cliff.  890;  The  PeTtona,  2  Curt  21;  Blofaard- 
■on  V.  Qoddard,  Bupro. 

Dtoohartre  Imports  anlading,  not  delivery.  The 
Kimball.  70  U.  S.  8  WaU.  48  (18  L.  ed.  68);  Certain 
Logs  of  Habofrany.  2  Sumn.  686;  Sesaa  v.  1,886  Bags 
of  Unseed.  1  Cliff.  68. 

Bat  the  owner  of  the  whole  oargo  may  order  the 
dtsohargeatanrsattableplaoewithfn  the  port.  The 
Boston.  1  Low.  40S.  And  aee  CUOkerlng  v.  Fowler. 
4  Pick.  371. 

The  master  must  dlsoharge  tbe  cargo  with  proper 
eateandsklll.  Tose v. Allen, 8 Blatobf , SBB; DetiT'. 
Oitp.  and  Admr.  2SS. 

^Hie  owners  of  the  veasel  take  tbe  risk  of  the 
weather  during  unlading,  and  tbe  oondgnee  takes 
tbe  risks  of  the  roads  and  means  of  transportation 
from  tbe  Oodk.  Hie  Grafton,  CHoott.  48, 1  Blatobf . 
ITS. 

After  discharge  and  separation  of  oonslgaments. 
If  tbe  consignee  refuse  to  receive  the  goods,  the 
master  cannot  kave  or  abandon  the  goods.  He 
sbooldpottbedtfaiaplaoeof  safety,  io  avoid  fur^ 
tber  liability.  Blobardson  v.  Ooddard  and  Tose  v. 
Allen,  supra;  Tbe  Oiafton,  Oloott,  48;  Ostrandnrv. 
Brown,  16  Johns.  SB;  CUokering  v.  Fowler,  nqtm; 
The  Bddr,  n  U.  S.  S  WaU.  481  (18  L.  ed.  «BB>;  K<rim  T. 
Faakard,  8  Lau  SSi;  Tbe  Tauglert  8  Ware,  119;  Frloe 
6L.&A. 


BOBKEHBU.  BaT«  ITS 

TurnbuU  v.  87  Bocka  ofMarbU,  9  Fed.  Rep. 
830;  Scbouler,  Bailm.  g  811;  The  DelavsaTe,  81 
U.  8.  14  Wall.  606  (20  L.  ed.  784);  TheBeeei^, 
3  Sumn.  067:  Lindtay  v.  Ouaimano,  12  Fed. 
Rep.  S04;  Liverpool  <t  G.  W.  Steam  Co.  v. 
imitter,  17  Fed.  Rep.  606>  affirmed,  S2  Fed. 
Rep.  560. 

Mr,  Franklin  Bartlett  for  libelant 

Wallaee*  J.,  delivered  the  following  opinr 
ion: 

The  libelant  sues  to  recover  damages  for  in- 
jury to  a  consignment  of  fmit.  The  fruit  was 
injured  by  its  exposure  to  froet,  after  nightfall, 
and  during  tbe  ni^ht  of  March  21,  1888,  white 
remainiog  in  an  inclosed  pier,  No.  44,  North 
River.  It  was  part  of  a  cargo  shipped  at  Pa- 
lermo to  various  consignees  at  New  York,  by 
the  steamer  Boskenna  Bay,  under  bills  of  lad- 
iog,  which  provided  for  a  delivery  in  good 
order  to  tbe  consignee  or  assigns,  "from  tbe 
ship's  deck,  wbere  the  ship's  responsibility  shall 
cease." 

Tbe  bills  of  lading  also  contained  this  condi- 
tion: "Simultaneously  with  tbe  ship  being 
ready  to  unload  tbe  above-mentioned  ^oods,  or 
any  part  thereof,  the  consignee  of  said  goods 
is  hereby  bound  to  be  ready  to  receive  the  same 
from  the  ship's  side,  eitberontbewbarf  orquay 
at  which  tbe  ship  may  He  for  di8chat;ge,  or  into 
lighters  provided  wiUi  a  sufficient  number  of 
men  to  receive  and  stow  the  said  goods  therein; 
and,  in  default  thereof,  the  master  or  agent  of 
the  ship,  and  tbe  collector  of  the  port,  are  au- 
thorized to  enter  the  said  goods  at  tbe  custom 
bouse,  and  land,  warehouse  or  place  them  in  a 
lighter,  without  notice  to,  and  at  the  risk  and 
expense  of  tbe  consignee  of  said  goods  after 
tbey  leave  tbe  deck  of  the  ship.'* 

The  steamer  arrived  at  the  Port  of  New  York 
March  18,  was  berthed  at  pier  44  March  10, 
made  preparatioos  to  discbarge  March  20,  but, 


v.  Powell.  S  N.  Y.  aa^  Qatlifle  v.  Bourne,  4  Blng.  N. 
C.  814;  Miller  v.  Steam  Nav.  Co.  IS  Barb.  861, 10  N.T. 
48L 

He  should  store  tbem ,  and  notify  the  consignee  or 
owners  that  they  are  stored  subject  to  the  lien  for 
freight  and  charges,  to  avoid  further  liability.  The 
Eddy.  7S  U.  8.  6  Wall.  49B  (18  L.  ed.  480);  Blobardson 
V.  Ooddard.  supra;  Hyde  v.  Trent  St  M.  Nav.  Co.  5 
T.  B.  888;  Brlttan  T.  Bamaby,  88  U.  aSl  How.SST 
(16  L.  ed.  177);  Tbe  Deflanoe,  S  Ben.  182:  Tbe  Santee. 
7  Blatcbf.  186. 

He  should  store  them  with  some  third  party,  sub- 
ject to  the  order  of  tbecousigDeeor  owner.on  pay- 
ment of  freight  and  charges.  Fox  v.  Holt,  4  Ben. 
801,  note;  Atlantic  &  P.  Ouano  Co.  v.  Tbe  Robert 
Center,  U.  B.  D.  C.  8.  D.  N.  T.  not  reported,  referred 
to  In  4  Ben.  801;  The  Convoy's  Wheat,  70  tr.  8.  8 
WBU.S6  (18  L.  ed.  194):  Arthur  v. Tbe  GaseluB.  8 
Story,  81. 

Where  the  oonsiimee  had  given  the  ship's  agent 
iDfltruotloDB  not  to  store  tbe  goods  left  on  tbe 
wharf,  tbe  vessel  Is  not  liable  for  damage  thereto, 
if  ordinary  care  was  used  to  preserve  tbem.  BUs- 
worth  V.  Tbe  WHd  Hunter,  2  Woods,  816. 

So  if  the  consignee  la  absent,  goods  should  be 
stored;  or  if  tbe  indorsee  of  tbe  bill  of  lading  cannot 
be  found,  be  diould  retain  tbe  goods  till  claimed, 
or  store  iUem  prudtotly,  for  and  on  acoonnt  of 
their  owner.  Tbe  Thames,  St  U.  8. 14  Wall.  06  (80  L. 
ed.  aM),  7  Blatcbf.  826,  8  Ben.  STB:  The  Peytona.  2 
Curt.  21;  Tbe  Rarrlman,  78  tX.  8. 9  WaU.  171  0»U 
ed.  8B8):  nak  V.  Newton.  1  Denlo,  46. 
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owiog  to  the  coldness  uf  the  weather,  deferred 
discharging  the  fruit  until  March  31,  on  which 
day,  the  weather  being  sufficiently  mild,  she 
commenced  to  discharge  in  the  forenoon,  and 
continued  till  about  5  aclock  in  the  afternoon. 
The  libelant  was  not  formally  notified  by  the 
diip's  agent  or  master  of  the  intended  time  and 
puce  of  dlschsTxe,  bat  he  knew  of  her  arriTal, 
and  on  Hilarcb  SO  made  entry  of  bis  fruit  at  the 
custom  house,  and  obtained  a  permit  for  its  re- 
moval from  the  dock,  and  on  the  morolnj^  of 
March  31  he  paid  the  freight  on  his  consign- 
ment, and  received  his  delivery  order.  In  land- 
ing the  cargo  the  several  consignments  were 
separated,  each  lot  beine  placed  by  itself.  A 
□umberof  theownersof  differentconsignments 
were  present,  but  the  libelant  was  not  present. 
The  building  in  which  the  fruit  was  left  was  a 
safe  place,  but  was  not  sufficiently  warm  to 
protect  the  fruil  from  the  weather  at  freezing 
temperature,  and  the  fruit  was  placed  in  proper 
custody.  None  of  the  various  consignees  who 
were  present  removed  tlwir  fruit,  but  all  that 
was  landed  from  the  abip,  iDclnding  the  £rait 
of  the  libelant,  was  allowed  to  remain  in  the 
building  until  the  next  day,  without  any  spe- 
cial protection  against  frost.  Succinctly  stated, 
the  lacts  are  that  the  cargo  was  landed  at  a 
suitable  place  for  temporary  purposes,  and  at 
reasonable  hours,  and  In  weather  suitable  at 
the  time,  and  if  the  libelant  bad  been  present 
he  could  have  examined  and  removed  his  fruit 
before  any  risk  from  cold  weather  attached ;  but 
ibe  state  of  the  weather  was  such  as  to  denote 
risk  of  injury  to  tiie  fniit  fnnn  frost  if  it  was 
suffered  to  remain  over  night  at  Ibe  place  where 
It  was  left. 

Upon  these  facts  the  case  turns  wholly  upon 
the  effect  which  should  be  attributed  to  the  spe- 
cial ooodftionB  of  the  bni  of  lading.  That  in- 
strument was  Uie  contract  between  the  parties, 
and  its  provisions,  so  far  as  they  are  valid,  con- 
clude the  libelant  Were  it  not  for  these  spe- 
cial conditions,  the  liability  of  the  ship  to  answer 
for  the  loss  would  be  unquestionable.  The 
duty  of  a  carrier  by  water  towards  an  owner 
of  goods  Is  not  satisfied  until  a  proper  delivery 
has  been  made  to  the  owner;  and,  unless  a 
valid  substituted  delivery  has  been  made,  the 
strict  respondUlity  of  the  carrier  as  an  insurer 
of  the  goods  does  not  terminate  until  actual 
deliveny.  If  he  does  not  deliver  to  the  con- 
signee actually,  he  must  Justify  bis  substituted 
delivery  by  showing  that  it  was  in  accordance 
with  the  terms  of  the  particular  contract,  or 
wltb  the  usage  of  the  port,  or  with  the  coutse 
of  business  between  the  parties.  On  the  other 
hand,  the  consignee  Is  bound  to  watch  for  the 
arrival  of  the  ship,  and  be  ready  to  receive  the 
goods  at  the  time  and  place  at  which  they  are 
deliverable.  If  the  consignee  refuses  or  neg- 
lects to  accept  the  goods,  the  carrier  must,  if 
practicable,  give  notice  to  him  of  the  time  of 
the  intended  discharge;  and,  when  this  has  been 
done,  and  the  goods  are  disdiarged  in  a  usual 
and'^roper  place,  and  at  the  proper  time,  the 
substituted  delivery  stands  in  the  place  of  an 
actual  delivery,  'these  are  familiar  rules  of 
the  law  of  earner  and  consignee.  No  notice 
was  given  In  the  present  case,  and,  except  for 
the  special  clauses  of  the  contract,  thedlscnarge 
of  the  goods  as  made  would  not  have  been  a 
delivery.   Tbe  special  conditions  are  plainly 


intended  to  reHeve  the  oairfer  of  any  obligatioD, 
either  to  make  actual  dellveiy  of  the  goods  to 
the  consignee,  or  to  give  him  notice  of  the  time 
or  place  of  their  intended  discharge.  As  they 
are'  explicit,  they  preclude  resort  to  any  usage 
to  define  the  rights  and  duties  of  the  parties. 
Neither  the  condition  for  delivery  "  from  tbe 
sbip'a  deck,  wheretheship'srenKUistbUItysliall 
cease,"  nor  the  ctmdItioD  wbereby  tbe  oonsigDee 
is  to  receive  the  goods  "simultaneously  with 
tbe  ship's  being  ready  to  unload,"  absolves  the 
carrier  from  the  duty  of  making  a  proper  de- 
livery, actual  or  substituted;  and  it  jvould, 
nevertheless,  be  incumbent  upon  the  carrier  to 
^ve  due  and  reasonable  notice  of  the  time  of 
intended  delivery,  and  put  the  goods  in  a  suita- 
ble place,  under  proper  care  and  custody,  to 
constitute  a  good  delivery  in  the  absence  of  the 
consignee.  The  Santee,  7  Blatchf .  186;  I%e 
Midmetez,  31  Law  Rep.  14;  QleadeU  v.  Thorn- 
ton, 56  N.  T.  104;  TarbeU  v.  BoytU  Exchange 
Bk^ng  Co.  110  N.  Y.  170,  18  Cent.  Rep.  164. 

But  the  further  clauses  by  which  It  is  condi- 
tioned that,  in  case  tlie  consignee  is  not  ready 
to  recave  the  goods  when  tbe  ship  Is  ready  to 
unload,  the  master  or  agent  of  me  ship  may 
land  tbe  goods  at  tbe  wharf  where  the  sbipliw 
to  discharge,  without  notice  to  the  consi^rnee, 
and  at  the  risk  of  the  consignee  after  the  goods 
leave  the  deck  of  the  ship,  have  no  significance 
whatever,  unless  they  mean  that  tbe  consignee 
is  not  to  be  entitled  to  notice  of  discbarge  of 
the  goods,  and  that  thqr  me  to  be  at  his  risk, 
when  landed  at  the  place  specified,  if  he  is  not 
ready  to  receive  them  when  the  ^ip  Is  ready 
to  unload.  Unless  the  clause  dispensing  with 
notice  to  the  consignee  Is  intended  topermitthe 
carrier  to  make  a  substituted  delivery  in  place 
of  an  actual  one,  without  previous  notice  to  the 
consignee.  It  is  wholly  Inoperative,  because  no- 
tice of  landing  or  wiwdiousing  goods,  or  that 
the  ship  Is  ready  to  discharge,  is  unnecessary 
when  notice  of  intended  delivery  has  been  i)rop- 
erly  given.  According  to  tbe  contract  also, 
when  the  goods  are  thus  landed  on  the  wharf 
at  which  the  ship  lies  for  discbarge,  they  are  to 
remain  there  at  the  risk  of  the  consignee  after 
they  leave  the  ship's  deck.  Taking  all  the 
clauses  together,  by  the  trill  of  lading  the  con- 
signee has,  in  effect,  said  to  the  curier:  "  H 
you  will  transport  my  goods  to  New  York  for 
the  freight  mentioned,  I  wUl  waive  notice  of 
delivery,  and  be  reedy  to  receive  them  when 
the  ship  is  ready  to  unload  them;  and.  If  I  am 
not  thus  ready  to  receive  them,  I  consent  that 
Uiey  may  be  landed,  and  remain  at  my  risk  at 
the  wharf  where  the  ship  may  lie  for  dis- 
charge." 

Althou^  exemptive  provisions  in  bills  of 
lading  intended  to  relax  the  obligations  of  oar- 
riera  In  essential  matters  are  not  favored,  and 
will  not  be  extended  beyond  the  narrowest  con- 
struction of  which  they  are  reasonably  capable, 
the  courts  cannot  refuse  to  give  effect  to  their 
explicit  and  unequivocal  meaning,  unless  they 
are  void  because  contrary  to  public  polif^. 
The  terms  of  the  present  contract  would  not 
Justify  tbe  carrier  m  dlscliargiog  the  goods  at 
an  unsuitable  time  or  place,  so  as  to  expose  tbem 
to  obvious  danger  of  being  Injured.  If  an  unfit 
wharf  were  selected,  or  unfit  weathn-,  or  an 
hour  of  tbe  night  when  the  condgnee  could  not. 
have  a  fair  opportunity  to  exunine  his  good» 
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and  remoTe  tfaem,  the  dischai^  would  not  be 
a  good  delivery  witbia  the  proper  interpretatioD 
of  the  contract.  The  language  used  la  satisfied 
by  placing  upon  it  a  more  restricted  meaning. 
It  is  not  to  be  read  so  literally  as  to  frustrate  the 
beneficial  objects  of  thetrsDsactlOD  to  which  it 
relatefl,  aud  it  cannot  be  sappowd  ttat  the  par- 
tieB  intended  to  protect  the  carrier  against  re- 
■pODSfMIity  for  bis  willful  misconduct.  Nor 
would  the  rules  of  interpretation  of  cuntracts 
authorize  it  to  be  read  as  intended  to  shield  the 
carrier  from  the  cousequences  of  bis  own  neg- 
Ugence.  It  was  declared  in  Magnin  t.  Dint- 
more,  66  N.  Y,  168,  that  a  contract  with  a  carrier 
will  not  be  deemed  to  except  losses  occasioned 
bis  DecdigeDce,  unless  that  be  ezpresslystip- 
ted.  The  authorities  are  unanimous  that  no 
exception,  which  is  not  contained  in  the  con- 
tract itself,  can  be  ingrafted  upon  it  by  impli- 
cation, either  to  excuse  its  nonperformance  or 
the  exercise  of  ordinary  care  in  performing  it. 
It  suffices  to  refer  to  m.  J.  ^«ain  J^ae.  Oo.  t. 
MenSiaKU  Bank,  47  U.  S.  6  How.  844  [12  L.  ed. 
4651;  Cmi.  R.  Co.  v.  Mineral  Sprtnga  Mfg. 
Go.  88  U.  S.  16  Wall.  818  [21  L.  ed.  297];  and 
Bank  of  Kentvdcy  t.  Adama  JSrp.  Co.  98  U.  S. 
174  [28  L.  ed.  872]. 

Construing  the  contract  as  one  that  authorizes 
a-discbarge  of  the  goods  without  notice  to  the 
consignee,  but  not  as  one  relieving  the  ship 
from  Ibe  duty  of  exercising  reasonable  care  to 
protect  them  so  long  as  they  are,  or  ought  to 
be,  under  the  control  of  the  master,  it  hardly 
eeems  debatable  that  such  a  contract  la  lawful 
Judge  Btory  says:  "However  universal  the 
custom  may  be  to  deliver  the  goods  to  the 
owner  at  the  place  of  destination,  still  the 
partleB  mar,  their  contract,  waive  it*  and  if 
tbOT  do  the  carrier  is  diacharged."  Story, 
Ballm.  %  541.  It  cannot  be  doubted  that  if 
after  the  arrival  of  a  sfalp  the  consignee  in- 
structs the  master  that  he  will  not  require 
notice  of  discharge  of  his  goods,  but  will  be 
ready  to  receive  them  whenever  the  ship  is 
ready  to  onload  at  the  wharf  where  she  may  lie, 
and  that  if  he  is  not  ready  ttie  master  may  leave 
the  goods  upon  the  wharf,  the  latter  would  be 
jnsuDed  in  acting  upon  the  instructions.  Nor 
cajx  it  be  doubted  that  If  the  goods  were  dis- 
charged under  such  circumstances,  pursuant 
to  t1^  Instructions,  the  Consignee  would  be 
estopped  from  questioning  the  sufficiency  of 
the  delivery.  He  could  be  beard  to  complain 
lo  case  the  master  should  diachaive  the  goods 
at  an  unreasonable  time,  or  ^oukTf  ail  io  some 
other  respects  to  exercise  reasonable  care  In  re- 
spect to  tbem,  but  not  otherwise.  If  it  is  com- 
petent for  the  carrier  and  the  consignee  to 
agree  upon  a  particular  mode  of  delivery  after 
the  ship  has  airived  at  the  port  of  destination,  it 
is  not  apparent  why  it  is  not  equally  permissi- 
ble to  do  so  at  the  time  the  goods  are  shipped. 
It  has  been  decided  that  a  usage  by  a  carrier, 
known  to  the  consignee,  to  leave  goods  at  his 
usual  Btoppiog  places,  without  notice  to  the 
latter,  is  equivalent  to  an  actual  delivery  of  the 
goods.  Q%b9on  v.  Culwr,  17  Wend.  805;  Mc- 
Henry  v.  Biila.  W.  A  B.  R.  Co.  4  Har.  (Del.) 
448;  Price  v.  flnoeB,  8  N.  Y.  823. 

Indeed  the  whole  doctrine  respecting  con- 
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structive  delivery  by  carrier  to  consigned  is 
founded  upon  usage  so  general  thai  it  oas  ve- 
comea  part  of  the  commercial  law.  A  special 
usage  has  the  effect  of  an  express  stipulation, 
because  the  law  implies  that  it  is  Incorporated 
in  the  contract  between  the  parties,  and  no  uaaco 
whicb  is  contrary  to  public  policy  will  be 
reconiized.  If  a  good  Bubadlmtea  delivery 
may  oe  bad  without  notice  to  Uie  consignee, 
because  a  s[>ecial  usage  or  the  course  of  busi- 
ness between  the  two  parties  sanctions  it,  upon 
principle  and  analogy  the  same  result  must 
follow  where  the  parties  have  consented  to  it  1^ 
&n  express  contract. 

It  follows  from  what  has  been  eud  that  the 
ship  in  the  present  case  made  delivery  of  the 
goods  to  the  libelant  according  to  the  contract, 
and  that  the  contract  was  a  valid  one.  Un- 
doubtedly there  are  cases  ii^wbich  the  duty  of 
a  carrier  to  a  consignee  is  not  wholly  satiafied 
by  a  valid  substituted  delivery  of  goods.  The 
carrier,  as  in  the  ceae  of  the  steamship  lines  or 
railway  companies  which  have  waraiousee  at 
the  termini  of  their  carrying  points,  may,  pur^ 
suant  to  usage  or  the  recognized  modes  of  do- 
ing business,  deliver  to  himself  as  warehouse- 
man. He  then  becomes  subject  to  the  liabilities 
of  a  warehouseman.  So,  also,  the  carrier, 
although  he  may  not  become  a  warehouseman, 
may  bMWme  a  milee  of  some  other  description, 
ana  remain  liable  in  the  capacity  in  which  fae 
receives  or  deals  with  the  goods.  And  under 
no  circumstances  is  it  conceivable  that  the  car- 
rier, in  ma^ng  a  substituted  delivery  of  goods, 
would  be  justified  in  abandoning  them,  or 
negligently  exposing  them  to  injury.  Subject 
to  tbese  qualificatiODs,  the  carrier  discharges  his 
whole  duty  to  the  oonsi^ee  when  be  discnaTgee 
the  goods  in  conformity  with  the  contract. 
The  libelant's  goods  were  dischuged  at  the 
proper  place,  at  a  suitable  time  of  day,  in  suit- 
able weather,  and  placed  in  proper  custody.  It 
was  at  a  season  of  the  year  when  the  weather 
is  uncertain,  and  all  that  could  reasonably  be 
expected  of  tfae  master  was  that  he  should  select 
a  da^  suitable  at  the  time.  Moreover,  the  other 
consignees  who  were  present  apparently  were 
willing  totake  thechancesof  the  weatberduring 
tfae  coming  night.  The  master  had  no  reason  to 
suppose  that  the  libelant  would  have  objected 
lo  taking  the  same  chances  if  he  had  been  pres- 
ent. It  is  not  suggested  that  there  was  any- 
thing that  the  master  or  agent  of  the  ship  could 
have  done  to  protect  the  fruit  over  night  be- 
yond placing  it  ID  the  building.  Nothing  was 
done  to  th^  end  by  the  othei  consignees. 
Negligence  cannot  be  imputed  to  the  master  for 
acts  done  stricUy  pursuant  to  previous  authority 
from  the  libelant.  The  injiiry  that  happened 
to  the  fruit  was  the  consequence  of  a  risk 
which  the  libelant  bad  agr^  in  advance  lo 
assume.  Nwligeoce  always  rests  upon  a  breach 
of  duty,  aodthere  was  no  breach  of  duty  on 
the  part  of  the  ship  if  the  master  discbarged  the 
libelant's  property  at  the  place  and  time,  and 
in  the  manner,  to  which  the  libelant  could  not 
have  reasonably  objected  had  he  been  pres- 
ent. 

The  libel  m  ditmiated,  with  eoata  of  thit  court 
and  qftAeDiatrict  Court.   ^  ^. 
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DAWSON.  Betpt., 
H.  E.  FOOUE  and  Charles  Nlckell,  Appt. 
{....Or.....) 

*1.  ThaMtaanddeelaratloiisof  p»rUM 
to  an  aetion  are  not  competent  evi- 
dence in  their  behalf,  nnlesa  titey  oonetltute  a 
part  of  atraoBaotioD  which  bars  or  dlsprorea  the 
claim  made  aKainst  them,  or  are  a  part  of  a  ma- 
terial fact  In  the  case. 

8.  In  an  action  against  a  party*  to 
diaiige  liim  with  a  oWbt  ma  a  eoparteer* 
it  is  oompetent  for  him  to  prove  that  at  the  time 
the  debt  was  oontraeted  the  partnership  bad  been 
dlBBOlved;  but,  In  order  to  render  the  proof  ad- 
mtelble,  It  must  tend  to  show  an  actual  dlwolu- 
tlon  of  the  partnership  relation. 

8.  Wbere*  In  an  action  against  one  N. 
and  P.  tar  goods  sold  to  the  latter,  the 
complaint  all(>ginjr  that  tbey  were  co partners 
at  the  time,  N.'denled  fn  hia  answer,  and  In  bis 
testimony  upon  the  stand,  that  he  and  P.  were 
ever  partners  at  any  time,  and  offered  In  evidence 
a  wrltinir,  purporting  to  have  been  signed  hy 
himself  and  P.  at  a  time  prior  to  the  sale  of  iha 
ffonds,  to  the  effect  that  all  partnership  that  may 
have  existed  between  them,  either  express  or  Im- 
plied, was  that  day  at  an  end,  which  he  testified 
was  signed  hy  himself  and  P.  at  the  time  it  bore 
date,  but  which  F.  denied  ever  bavinfr  atened,  or 
havlngr  been  asked  to  giga,  or  that  any  conversa- 
tion had  ever  been  bad  upon  the  snbjeot;  and  no 
evidence  was  offered  ahowlnv  that  the  writing 
was  executed  as  ooiTOborative  of  or  as  a  part  of 
any  transaction  between  the  parties,  or  In  aooord- 
anoe  with  any  mutual  understandinir  between 
them,— Seld,  that  the  writlnfr  was  not  admissible 
as  evidence  "tending  to  show  that  no  partnenhlp 
In  fact  existed  between  N.  and  P.atUietime  the 
merohandlse  was  sold,  or  that  any  partnership 
that  might  have  existed  between  them  had  been 
diBsolved." 

4.  Held*  ftarther*  tbat.the  fltcta  and  elr^ 
eiunstanees  of  the  ease,  together  with  itb 
testimony,  to  the  effect  that,  baring  heard  that 
P.  had  represented  to  several  parties  that  he  was 
interested  with  him  as  a  partner,  to  protect  him- 
self, be  prepared  the  writing,  and  bad  It  signed, 
negatlTod  any  inferenoe  tl>at  It  was  Intended  as 
part  of  a  tnnsaoHon  to  dlnolve  a  oopartnershlp 
between  them,  or  oorroboratlve  of  any  such 
transaotlon. 

Per  Stralian,  J.,  aisaentina. 

L  A  partnership  Is  formed  by  oonttaot  entered 
Into  between  two  or  moreoompetent  persons. 

5.  Inasmaoh  as  a  partnership  Is  formed  by  the 
mutual  consent  of  the  parties,  it  may  be  dis- 
solved In  the  same  way.  Hence  a  paper  signed 
by  the  membets  of  a  firm,  declaring,  in  effect, 
that  any  partnership  that  might  theretofore 
have  existed  between  tbcm  was  at  an  end.  is 
oompetent  evidence  fn  favor  of  a  retiring  part- 
ner, BB  tending  to  prove  that  the  remaining  part- 
ner had  no  power  to  bind  him  by  contracts  for 
goodSrinade  after  the  date  of  such  writing. 

9.  A  paper  signed  by  the  members  of  a  firm, 
declaring  a  diesolutlon.  Is  competent  and  ma- 
terial evidence  on  the  Issue  as  to  the  non-exist- 
ence of  the  partnership  after  tliat  time.  Ifmade 

*Head  notes  by  ^taAnn,  Oh.  J, 


I  at  the  time.  It  is  evidence  of  the  highest  charao- 
ter,  tending  to  prove  the  fact  of  dJsaolutioa. 

4.  A  person  sued  as  a  member  of  a  ifarm  at  a 
pertloular  time  may  deny  dtat  be  was  a  mem- 
ber thereof  at  the  time  alleged,  and  prove  up- 
on the  trial  a  dissolution  of  said  firm  prior  to 
the  time  charged  In  the  oomplalst,  without  aUeg- 
tng  afBrmatively  In  his  answer  the  fact  of  mcfa 
dlKolntlon.  The  dlssolntlon  Is  not  new  matter, 
constituting  a  de^se,  but  a  fact  which  may  be 
shown  under  the  denial  of  plaintiff^  allegations. 

B.  Upon  the  dissolution  of  a  partnership  hav- 
ing a  dormant  partner,  such  dormant  partner 
need  give  no  notice  of  his  retiring,  except  to  per- 
sons who  knew  of  Us  previous  connection  with 
the  firm.  As  to  all  others,  he  owes  no  such  duty, 
and  cannot  be  made  liable  for  deAits  contracted 
by  the  remaining  member  of  thetan  after  he  had 
retired. 

On  Rettearing. 

tl.  Where*  mi  an  lame  whether  a  part- 
nerahip  did  or  did  not  ezlat.  the  reoMd 

dleoloeed  that  one  of  the  defendants,  "having 
heard  bis  co-defendant  had  reported  that  he  was 
a  partner  with  him,  and,  to  protect  himself,  pre- 
pared a  writing,"  to  the  effect  that  all  partneraolp 
which  may  have  existed  between  tiiem,  express 
or  Implied,  was  at  an  end,  which  was  signed  by 
them,  and  offered  such  writing  as  evidence  tend- 
ing to  show  a  partnership  dissolution,— H«Id.  (1) 
that  the  writing  was  not  prepared  and  executed 
on  the  assumption  of  the  existence  of  any  part- 
nership, but  as  a  contradictory  statement  by  the 
author  of  such  reports;  and  that  it  could  only  be 
used  as  evidence  to  affect  the  credibility  of 
such  co-defendant;  Held,  (8)  that  as  the  writing 
was  prepared  to  protect  the  defendant  from  the 
deolaraUons  of  bis  co-defendant,  but  that  as  snob 
declarations  could  not  bind  him,  or  create  the  re- 
lation of  partners,  the  writing  could  not  operate 
as  a  dissolution  agreement;  Held,  (8j  Uiat,  within 
the  purview  of  the  facts  for  which  the  mitlng 
was  prepared.it  was  not  done  to  dlsscdTB  a  pazt- 
nerablp  which  was  supposed  to  exist;  but,  to  give 
it  that  effect,  it  would  place  the  defendant  in  the 
position  of  preparing  bis  own  and  oo-dtfeodant^ 
written  detterationa  to  asm  that  purpose,  iridoh 
was  Inadmissible. 
8.  When  a  bill  of  exeeptloaa  atates  that 
the  court  "instructed  the  jury  upon  aD 
the  Issues  Inrolved  In  the  case,  and  upon  matters 
properly  for  their  consideration,"  but  suoh  In- 
structlons  were  oral,  and  no  part  of  the  same  are 
incorporated  therein,  and  certain  Instructions 
asked  and  refused  are  set  out  and  excepted  to. 
whether,  upon  suoh  a  record,  the  court  will  pre- 
sume that  the  Instructions  asked  and  refused,  tf 
good  law,  and  applicable  to  the  facts,  were  cov- 
ered by  the  Instructions  given,  not  decided:  but 
suggested  that  the  rule  as  to  such  presumptions 
ought  to  be  confined  in  Its  operations  to  the  case 
in  which  written  Instructions  have  been  required 
and  given  by  the  trial  court,  and  that  then,  tf  a 
party  complains  that  Instructkma  asked  bare  lieen 
erroneously  refused,  and  fidls  to  bring  the  written 
Instructions  given,  it  is  right  tbat  such  preaomp- 
tion  should  be  indulged. 

(November  10, 1880.) 

APPEAL  by  defendant, Nickel],  from  a  judg- 
ment of  the  Circuit  Court  for  Jacks(»i 
County  in  favor  of  plaintiff  in  an  action  to  n- . 
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«oveT  the  contract  price  for  certain  mercbandise 
alleged  to  have  been  sold  to  defendants  as  co- 
partners. Affirm^. 

Tbe  facta  are  fully  stated  in  tbe  opinions. 

Me»»n.  H.  K.  Hmiu^  £.  B.  Williams, 
J.  R.  Neil  and  P.  P.  Prim  for  appellant. 

Meagn.  Cox.  Smith  &  Teal  and  H.Kel- 
legr  for  respondent. 

^Rui^r,  Ch.  J.,  delivered  the  opinion  of 
tbe  oonrt: 

This  case,  in  the  circuit  court,  was  an  action 
brought  by  tbe  said  Dawson  against  said  Pogue 
and  Nickell,  to  recover  for  merchandise  al- 
leged to  have  been  sold  to  tbem,  aa  copartners, 
under  tbe  Arm  name  of  M.  £.  Pogue,  by  cer- 
tain merchants  doing  business  at  the  Cnty  of 
Portland,  and  the  accouots  therefor  assigned 
to  said  Dawson.  It  was  alleged  in' tbe  com- 
plaiot  that  at  all  times  therein  mentioned  the 
defendants  were  partners,  under  said  firm 
name;  that  tbe  said  merchandise  was  sold  to 
them,  by  the  several  merchants  referred  to,  aa 
aach  partners;  and  that  the  claims  therefor 
were  assigned  to  said  Dawson.  Pogue  made 
default,  but  Nickell  filed  an  answer,  in  which 
he  denied  "that  he  was  a  partner  of  the  said 
M.  B.  Pogue  during  any  of  tbe  times  stated  In 
the  said  complaint,  or  at  any  otbertime,  under 
the  firm  name  of  M.  E.  Pogue.  or  otherwise." 
fiaid  Nickell  alsodenied  the  alleged  indebted- 
ness to  the  several  merchants,  and  denied  that 
the  plaintiff,  Dawson,  was  tbe  owner  or  holder 
of  the  said  claims,  or  any  portion  thereof.  The 
main  issue  in  the  case  was  in  regard  to  the  al- 
leged copartnership  between  Pogue  and  Nick- 
ell. A  trial  by  jury  was  had,  and  a  verdict  re- 
turned in  favor  of  the  plaintiff;  upon  wbicb 
the  judgment  appealed  from  was  entered. 

The  appelluif  8  counsel  claims  that  Dawson 
was  not  the  owner  of  tbe  accounts  sued  on,  nor 
entitled  to  maintain  an  action  therefor;  also, 
that  tbe  circuit  court  committed  error  in  refus- 
ing to  allow  a  certain  paper,  purporting  to  have 
been  signed  by  Pogue  and  Nickell  on  the  28th 
of  February,  1884,  to  be  introduced  generally, 
as  evidence  in  the  action,  and  in  giving  and  to 
refusing  certain  charges  to  the  jury.  The  only 
proof  of  the  assignment  of  the  claims  to  Daw- 
son seems  to  have  been  a  stipulation  upon  the 
■pMirt  of  Xickell  to  the  effect  that  the^  were  as- 
signed to  him  by  tbe  respective  parties  owning 
them,  by  written  instruments  executed  in  due 
form,  at  tbe  times  and  places  alleged  in  the 
complaint,  but  wilhoutany  valuableconsidera- 
tkm,  and  t<x  the  sole  purpose  of  enabling  Daw- 
son to  enforce  collection  of  them  by  action  in  his 
own  name.  The  stipulaiioo  was  given  as  a  con- 
dition for  changing  the  venue  of  toe  action  from 
the  County  of  Multnomah  to  the  County  of 
Jackson,  and  intended  to  save  the  necessity  of 
producing  the  witnesses  to  the  assignment  at 
the  trial.  I  cannot  perceive  that  it  makes  any 
difference  whether  there  was  any  consideration 
for  the  assignment  of  the  claims,  or  for  what 
purpose  they  were  assigned,  if  the  title  to  tbem 
passed  to  Dawson.  The  execution  of  a  writ- 
ten assignment  of  the  claims  to  Dawson  pre- 
sumably vested  the  legal  title  to  them  in  him, 
and  made  him  the  re^  party  in  interest.  The 
transaction,  however,  may  have  been  only  a 
flbam;  but  that  must  tw  ratablished  by  the  de- 
fendants before  they  can  claim  that  he  was  not 
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the  real  party  in  interest.  The  stipulaltion  It- 
self does  not  prove  it. 

Tbe  ruling  in  regard  to  the  admissibility  of 
said  paper  seems  to  have  been  made  under  the 
following  circumstances:  The  plaintiff  sub- 
mitted testimony  tending  to  show  the  copart- 
nership between  the  defendants,  as  alleged  in 
the  complaint.  Thereupon  Nickell  mTered 
himself  as  wltneasln  his  own  behalf,  and,  after 
testifying  to  his  having  loaned  to  Pogue  $1,500 
and  taken  bis  note  therefor,  and  a  mortgage  to 
secure  the  same,  stated  that  he  and  Pogue  were 
never  partners  at  any  time;  that  he  beard  Pogue 
was  behind;  bewenttohimtogetthemort^;age 
and  secure  the  note:  that  after  he  bad  obtained 
the  note,  and  having  beard  that  Pogue  had  re- 
ported to  several  parties  that  be  was  interested 
with  him,  as  a  paitoer  in  the  business,  to  pro- 
tect himself,  be  prepared  an  agreement,  bear- 
ing date  February  28, 1884,  which  is  the  paper 
referred  to,  and 'of  which  the  following  is  a 
copy: 

Jacksonville,  Feb.  28,  1884. 
Know  all  men  by  these  preseobt:  That  for 
value  received  all  partnership  that  may  have 
existed  between  tbe  undersigned,  either  ex- 
pressed or  implied,  is  this  day  at  an  end.  And 
it  is  further  understood  that  neither  M.  E. 
Pogue,  nor  bis  heirs  or  assigns,  have  any  claim 
whatever  against  Charles  Nickell,  or  bis  heirs 
or  assigns,  on  any  account.  It  i»  further  under- 
stood that  the  only  claim  Charles  Nickell  has 
against  M.  E.  Pogue,  bis  heirs  or  assigns,  at 
this  date,  is  on  account  of  a  certain  note,  given 
Charles  Nickell  by  M.  E.  Pogue,  for  «f,500, 
and  dated  January  SO,  1884,  with  whatever  in- 
terest may  have  accrued.  Signed  and  delivered 
on  the  date  above  menUoned. 

M.  E.  Pogue. 

Charles  MckelL 

Said  Nickell  further  stated  that  he  drew  up  the 
document,  and  that  tbe  same  was  signed  by  M. 
E.  Pogue  and  himself,  in  his  office  at  Jackson- 
ville in  tbe  presence  of  each  other,  on  the  28th 
day  of  February,  1884.  His  counsel  thereup- 
on offered  said  document  in  evidence,  as  tend- 
ing to  show  that  no  partnership  in  fact  existed 
between  said  Pogue  and  Nickell  at  the  lime  the 
merchandise  was  sold;  tliat  any  partnership 
that  might  have  existed  had  been  dissolved, 
and  as  evidence  tending  to  impeach  tbe  state- 
ment made  b^  Pogue,  that  no  dissolution  of 
the  partnership  testified  to  bv  him  had  been 
bad.  The  plaintiff's  counsel  objected  to  its  ad- 
mission on  several  grounds.  The  court  sus- 
tained the  objection,  holding  that  said  paper 
was  not  admissible  under  the  pleadings;  that  it 
was  not  admissible  generally,  as  to  Uie  nonex- 
istence of  a  copartnership,  because  it  was  the 
act  of  the  defendants,  Nickell  and  Pogue,  and 
could  not  therefore  he  ioiroduccd  in  evidence 
in  favor  of  Nickell;  and  that  it  could  not  be  re- 
ceived as  evidence  tending  to  impeach  Pogue. 
because  no  foundation  had  been  laid  for  its  in- 
troduction. To  this  ruling  the  appellant's 
counsel  excepted.  The  appellant,  permis- 
sion of  the  court,  then  call^  bis  co-defendant, 
Pogue,  as  a  witness,  who  testified  that  tbe  name 
signed  to  the  paper,  purporting  to  be  his,  wan 
his  signature.  Witn&'^s  was  then  asked  tbe  fol- 
lowing  question:  "Did  you  not,  on  tbe  28th 
day  of  February,  1884,  sign  the  paper?"  to 
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■which  he  answered:  "No,  sir;  I  did  not.  I 
never  signed  such  an  agreement  at  any  date." 
Id  reply  to  other  questions  put  to  him,  be  an- 
swered: "I  never  did  sign  any  such  paper  at 
all, — never  was  asked  to  sign  it,"  that  he  never 
had  had  any  convenaUon  with  ^ickell  about 
any  such  paper:  that  he  could  not  account  for  his 
siguature  being  on  the  paper,  otherwise  than 
that  he  was  in  the  habit  of  writing  his  name  on 
blank  pieces  of  paper,  and  that  it  was  possible 
that  such  piece  of  paper,  upon  which  he  might 
have  writteo  his  name,  bad  been  found,  and  the 
writing  inserted  above  his  signature.  NIckell, 
upon  being  recalled,  testified  that  Fogue  signed 
the  paper,  in  his  office  in  JBcksonvUle,  on  Feb- 
ruBiy  28,  1884,  In  his  presence.  The  court 
thereupon  allowed  the  paper  to  he  read  to  the 
jury  as  evidence  tending  to  impeach  Pogue,  by 
showing  [that  he  had  made  statements  out  of 
court  contradictory  to  his  evidence  in  court, 
but  instructed  the  jury  at  the  time  that  it  was 
admitted  for  that  purpose  only,  and  should  not 
be  considered  by  them  for  any  other  purpose; 
and  subsequent^,  in  its  charge  to  the  jury,  the 
court  instructed  to  the  same  effect;  to  which 
counsel  for  the  appellant  excepted. 

Said  counsel  also  excepted  to  the  refusal  of 
the  court  to  give  certain  other  instructions  as  re- 
quested by  them;  but  they  have  only  brought 
here  detached  portions  of  the  charge  which  the 
court  did  give,  and  it  would  be  unfair  to  the 
court  to  con^der  tliose  ezmptions  without 
knowing  what  instructions  were  given.  It  ap- 
pears from  the  bill  of  exceptions  that  after  the 
evidence  had  been  introduced,  and  argument  of 
counsel  concluded,  the  court  proceeded  to  in- 
struct the  jury  upon  all  the  issues  involved  in 
the  case,  and  upon  matters  proper  fortbeir  con- 
sideration; and  it  Is  apparent  that  Its  instnu^ 
tioDS  covered  those  asked,  and  refused  by  the 
court,  to  which  reference  has  been  made. 

It  is  not  unueual  for  counsel  lo  request  a  trial 
court  to  instruct  the  jury  in  regard  to  matters 
covered  by  insiructionsaiready  given.  It  seems 
to  me  that  it  is  the  better  rule  to  require  counsel 
to  bring  here  the  instructions  which  the  court 
did  give,  or  have  the  hil)  of  exceptions  state 
what  instructions  were  given,  if  any,  in  refer- 
ents to  the  matter  cove:^  by  the  instructions 
asked  and  refused,  before  they  are  allowed  to 
complain  in  consequence  of  such  refusal. 
Where  an  ordinary  instruction,  relating  to  the 
matters  in  issue,  is  shown  to  have  been  request- 
ed by  counsel  and  refused  by  the  court,  it 
should  be  presumed,  in  the  auence  of  a  con- 
trary showing,  that  the  refusal  was  made  upon 
the  ground  that  it.  In  substance,  had  already 
been  given. 

The  real  question  to  be  determined  in  this 
case  is  the  admissibility  in  evidence  of  the  paper 
referred  to.  Ordinarily,  acts  and  declarations 
of  parties  to  an  action  are  not  competent  evi- 
dence in  their  behalf.  There  are  exceptions, 
however,  to  the  rule.  One  class  of  the  excep- 
tions is  where  a  transaction  is  alleged  to  have 
been  had  which,  if  true,  would  bar  or  disprove 
the  claim  sued  upon.  In  such  a  case  the  trans- 
action may  be  shown  by  the  acts  and  declara- 
tions of  the  parties,  where  such  acts  and  dec- 
laration! constitute  the  transaction.  That,  in 
^ct,  is  the  only  way  in  which  U  can  be  shown. 
Thus,  in  proving  a  tender  for  a  debt,  payment, 
an  accord  and  saiisfoctloD,  and  many  ouier  de- 


fenses,  what  tbe  defendant  did  and  said  at  the 
time  is  admissible,  as  part  of  the  ret  getta;  but, 
where  the  acts  and  ^declarations  of  the  party 
are  not  a  part  of  the  transaction,  they  ace  in- 
competent proof. 

In  the  case  at  bar  It  would  have  been  entirely 
Ic^timate  for  Nickell,  after  the  testimony  of 
the  plaintiff  tending  to  show  his  copartnership 
with  Pogue  in  the  business  was  submittcxl,  to 
prove  that  prior  to  the  time  the  debts  in  ques- 
tion were  created ,  tbe  partnership  bad  been  dis- 
solved. Bucb  fact,  if  established,  would  have 
disproved  the  plaintiff's  claim.  But  the  disso- 
lution of  a  copartnership  must  be  proved  by 
evidence  showing  that  tbe  parties  mutoallj 
agreed  to  dissolve  it,  and  performed  certain 
acts  in  accordance  therewith.  The  dissolution 
of  a  copartnership  requires  tbe  performance  of 
acts,  as  much  as  the  formation  of  one  does.  It 
is  not  what  tbe  parties  agree  to  do  which  cre- 
ates or  dissolves  the  relation;  but  it  is  what 
they  do  in  fact.  A  copartnership  does  not  be- 
gin unMl  the  parties  commence  to  do  business 
under  the  partnership  articles,  and  it  does  not 
tmninate  until  they  cease  to  do  business  under 
their  agreement  of  dissolution.  In  the  former 
case,  tbey  must  launch  the  partnership;  in  the 
latter  they  must  stop  it,  with  a  view  of  wind- 
ing up  its  affairs.  The  paper  was  offered  in 
evidence  as  tending  to  show  that  no  partner- 
ship In  fact  existed  between  Kickell  and  Pogue 
at  uie  time  the  goods  were  bought,  and  tnat 
any  partnerebip  might  have  existed  be- 
tween them  baa  been  dissolved;  and  tbe  ques- 
tion is  whether  the  refusal  of  the  court  to  admit 
it  for  the  purpose  mentioned  was  error.  The 
paper  was  not  offered  as  corroborative  evidence 
that  the  partnership  had  been  dissolved,  nor  as 
part  of  a  transaction  between  the  parties  to  dis- 
solve it;  nor  could  Nickell, 'in  view  of  tbe 
facts  of  tbe  case,  have  consistently  offered  it  as 
such  evidence,  or  asa  part  of  such  transaction, 
as  he  emphatically  disclaimed,  both  in  his  an- 
swer and  testimony,  the  existence  of  any  such 
partnership  at  any  time.  He  could  not,  in  the 
attitude  he  maintained,  claim  or  pretend  thai 
any  such  dissolution  In  fact  had  ever  been  at- 
tempted. He  said  in  bis  testimony  that,  "hav- 
ing  heard  that  Pogue  had  reported  to  several 
parties  that  he  was  interested  with  him  as  a 

Eartner  in  tbe  business  at  Gold  Hill,  to  protect 
imself  he  prepared  an  agreement,"  etc. ,  refers 
ring  to  said  paper.  This  wholly  negatives  any 
inference  that  the  paper  cotild  pMnbly  have 
been  a  part  of  a  transaction  to  dissolve  tbe  co- 
partnership, or  was  corroborative  of  any  trans- 
action for  such  purpose;  and  Pogue  testified 
that  he  never  signed  any  such  paper  at  all. 
never  was  asked  to  sign  it,  and  never  had  had 
any  conversation  with  Nickell  about  any  sucb 
paper. 

The  case  involves  these  queries:  Can  a  par- 
ty who  apprehends  that  an  attempt  may  some- 
time be  made  to  cbai^  bim  with  liaUlIty  as  a 
partner,  by  merely  securing  from  his  suppoaed 
copartner  an  instrument  purporting  to  be  an 
agreement  of  dissolution,  be  able  thereby  to 
successfully  defend  against  an  action  brought 
to  establish  such  liability  t  Is  such  a  document 
admissible  as  evidence  of  facts  inferable  from 
it,  in  Uie  face  of  a  denial  by  tiie  party  of  Uieir 
existence,  and  where  it  was  not  prepued  as  ex- 
ecuted for  the  purpose  implied!^  its  terms?  Im 
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such  a  writing  a  part  of  a  transaction,  or  cor- 
Toborative  of  a  transaction,  shown  positively 
never  to  have  occurred?  Can  it  be  successfully 
maintained  that  such  a  pap^,  standing  alone, 
by  its  own  force  and  vigor,  dissolves  a  copart- 
nership relation  existing  between  the  parties  to 
U?  And,  finally,  does  an  instrument  or  docu- 
ment of  that  character,  executed  under  the  cir- 
cnmatsnces  shown,  constitute  a  dissolution  of 
the  partnership,  or  a  part  of  the  transaction  of 
its  diBsolution,  or  corroborative  evidence  of  its 
diMOlutioD,  or  anything  more  than  a  declara- 
tion of  the  non-ezi3t«Qce  of  such  a  partnership? 

I  cannot  understand  bow  there  could  have 
been  anv  agreement  between  Nlckell  and  Pogue 
to  dissoiTe  the  partnership  found  by  the  jury 
to  exist  between  them,  conceding  that  Uiay 
both  signed  the  paper,  as  Nicfcell  claimed.  The 
evidence  shows  conclusively  that  there  was  no 
talk  between  them  about  a  dissolution,  or  un- 
derstanding bad  in  regard  to  a  dissolution. 
How,  then,  can  it  bcclumed  that  a  proposition 
of  dissolution  was  ever  made  and  accepted,  or 
that  the  minds  of  the  parties  ever  met  in  regard 
to  the  matter?  What  more  could  said  paper 
have  been,  under  the  circumstances,  than  a 
formal  writing,  given  without  any  intention  of 
accomplishing  any  object  or  purpose  beyond 
that  of  preventing  Pogue  from  claiming  that 
Mickell  was  a  partner  with  him  in  the  business 
at  Gold  Hill?  I  doubt  very  muchwhetherany 
case  can  be  found  which  bolda  that  a  writing 
executed  under  such  circumstances  is  admissi- 
ble in  prvof  to  establish  facts  similar  to  those 
which  this  oce  was  offered  in  support  of.  If 
said  parties  bad  orally  agreed  to  dissolve  their 
partnership  relatwns,  and  reduced  the  agree- 
ment to  writing,  and  acted  upon  it,  a  dissolu- 
tion would  undoubtedly  have  been  accom- 
plished. But  where  no  such  foundation  is  laid 
nor  such  act  done  in  pursuance  of  the  writfog, 
and  the  evidence  clearly  shows  that  none  was  in- 
tended, I  do  not  see  how  any  such  result  could 
follow.  The  actual  dissolution  of  the  partner- 
ahip,— the  change  of  Pogue's  and  Nickell's  re- 
lations as  such  partners, — was  the  ground  of 
the  defense;  and,  unless  the  paper  eatabllBhed 
tbst  fact,  tt  was  immaterial. 

This  case  is  clearly  distinguishable  from 
that  of  Ehnerton  v.  Partons,  46  N.  Y.  660. 
There  the  defendants,  who  claimed  that  the 
partnership  bad  been  dissolved,  testified  to  its 
dissolution,  and  then  offered  the  following  writ- 
ing; in  evidence: 

'*Thi8  is  to  certify  that  I  have  purchased  the 
interest  of  M.  H.  I^rsons  and  Levi  8.  Parsons 
in  the  firm  of  E.  F.  Baker  &  Co. ;  and  I  here- 
by agree  to  assume  all  liabilities  of  the  said . 
firm,  and  hold  M.  H.  Parsons  and  Levi  8.  Bar- ; 
sons  harmless.    E.  F.  Baker." 

This  was  objected  to  by  plaintiff,  but  re- 
ceived by  the  court,  and  the  ruling  excepted  to. 
The  judge  subseqaeotly  charged  that  this  writ- 
ing was  evidence  of  the  dissolution  of  the  firm, 
together  with  the  proof  of  parol  dissolution.  It 
is  evident  that  in  that  case  tbeminds  of  the  par- 
ties meet  in  the  agreement  of  dissolution.  The 
parties  bad  agreed  to  a  dissolution  before  the 
writing  was  executed,  and  it  was  so  executed 
and  delivered  as  evidence  thereof;  andnoques- 
tlon  was  made  as  to  the  existence  of  a  copart- 
nerablp  between  the  parties  prior  to  that  Ume. 
CUnircb,  Ch.  J.,  who  deHvered  the  opinion  of 
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the  court,  said:  "The  two  members  of  the 
firm  who  defend  this  action  testified,  in  sub- 
stance, that  the  partnership  was  dissolved  on  the 
8d  of  September,  and  that  this  paper  was  then 
executed  and  delivered  br  Baker  as  evidence  of 
the  dissolution.  ...  I  apprehend  such  a 
writing,  in  part  fulfillment  of  the  parol  con- 
tract, would  be  competent  upon  the  question 
whether  such  an  agreement  was  in  fact  made, 
as  corroborative  of  the  alleged  parol  contract, 
and  as  a  part  of  the  transaction."  Another 
feature  in  that  case  which  gives  the  transaction 
more  the  character  of  a  dissolution  of  a  part- 
nership is  the  disposition  of  the  assets  and  pro- 
vision for  the  payment  of  the  debts.  But  the 
widest  difference  between  the  two  cases  is  in 
the  ackuowledgment  of  the  existence  of  the 
partnerabip  in  the  one  and  in  the  positive  denial 
of  it  in  the  other,  except  so  far  as  logical  rules 
enforce  its  confession.  In  this  respect  the  ap- 
pellant necessarily  occupies  an  equivocal  posi- 
tion. He  cannot  consutently  maintain  his 
attitude.  He  says,  in  effect,  Hmt  he  was  not  a 
partner  with  Pogue  at  any  time,  and  that  the 
partnership  was  dissolved  on  the  38th  day  of 
February,  1884.  If  be  had  interposed  a  plea 
as  inconsistent  as  his  attempted  proof ,  it  would 
pot  have  stood  a  moment;  and  I  do  not  see 
that  he  is  any  more  entitled  to  prove  his  case 
hypothetically  than  he  is  to  plead  it  in  that 
manner.  His  defense,  in  that  respect,  Involves 
as  great  a  degree  of  absurdity  as  the  old  case 
of  the  hunter  who  aimed  to  kul  the  animal,  it  a 
deer,  and  miss  it.  If  a  calf.  According  to  my 
view  of  the  case,  the  judgment  appealra  from. 
should  be  afBrmed. 

Strahan.  J.,  dissenting: 

The  plaintiff  brought  this  action  against  one 
M.  E.  Pogue  and  Charles  Nickel],  in  the  Cir- 
cuit Court  of  Multnomah  County,  to  recover 
for  goods,  wares  and  merchandise  alleged  to 
have  been  sold  by  plaintiff's  assigoora  to  the  de- 
fendants, as  partners  doing  business  under  the 
firm  name  of  M.  E,  Pogu&  The  venue  was 
changed  to  Jackson  County  on  the  ground  of 
the  convenience  of  witnesses.  Pogue  made 
default,  but  Nickell  filed  an  answer  denying 
every  material  allegation  of  the  complaint.  A 
trial  before  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  against  the 
defendant  Nickell,  from  which  he  has  appealed 
to  this  court.  The  principal  question  litigated 
upon  the  trial  was  whether  or  not  a  partnership 
existed  between  Pogue  and  Nickell  at  the  time 
the  goods  mentioned  in  the  complaint  were  sold. 
In  other  words,  whether  the  said  goodswere  sold 
to  M.  E.  Pogue,  or  to  M.  E.  Pogue  and  Charles 
Nickell  as  partners.  The  questions  requiring 
our  attention  on  this  appeal  are  those  arising  on 
the  rulintrs  of  the  court  below  in  the  admission 
and  exclusion  of  evidence,  and  the  giving  and 
refusing  of  instructions.  The  appelunt  denied 
that  any  partnership  ever  existed  between  him- 
self and  Pogue.  On  the  contrary,  Pogue  testi- 
fied that  sucb  partnership  existed  at  the  time 
of  the  sale  of  the  goods,  and  that  Nickell  was  a 
dormant  partner.  The  defendant  Nickell  tes- 
tified that  sucb  partnership  was  never  entered 
into:  that  it  was  talked  of  between  himself 
and  Pogue,  and  that  he  prepared  duplicate  ar- 
ticles of  agreement  with  a  view  of  forming 
such  a  partnership,  but  tiiat  On  same  were 
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never  executed;  that  be  advanced  to  Pogue 
$1,500,  for  which  Pogue  gave  him  a  note  and 
chattel  mortgage.  The  defendant  Nickell  aim 
testified,  ia  substance,  that  after  he  obtained 
FoKue'g  note  bearing  date  Januar;  80,  1884, 
and  having  heard  that  Pofnie  had  reported  to 
several  parties  tiiat  he  (Nickell)  was  interested 
with  Pogue  as  a  partner  in  the  biisinesa  at  Gold 
Hill,  to  protect  himself  he  prepared  an  a^ee- 
ment  dated  February  38,  18^.  Said  paper 
was  produced  and  called  "Exhibit  D;  and 
after  the  witness  identified  the  same,  and  testi- 
fied that  It  was  executed  by  Pogoe  and  hinuelf , 
in  his  office  at  JacksonTflle  on  the  dtv  it  bears 
date,  the  same  was  offered  in  evidence,  and  is 
as  follows: 

Exhibit  D. 

JacksonvUte.  Feb.  S8,1884. 
Enow  all  men  by  these  presents:   That,  for 
value  received,  all  partnership  that  may  have 
existed  between  toe  undersigned,  either  ex- 

E rented  or  implied,  is  this  day  at  an  end.  And 
is  further  understood  that  neither  M.  E. 
Pogue,  nor  his  heirs  or  assigns,  have  any  claim 
whatever  against  Charles  Nickell,  or  bis  heirs 
or  assigns,  on  any  account.  It  is  further 
understood  that  the  only  claim  Charles  Nickell 
has  against  M.  E.  Pogue,  his  heirs  or  assign^, 
at  this  date.  Is  on  account  of  a  certain  note, 
given  Charles  Nickell  by  M.  E.  Pogue,  for 
|l,600,  and  dated  January  80, 1884,  with  what- 
ever interest  may  have  accrued.  Signed  and 
delivered  on  the  date  above  mentioned. 

M.  B.  Pogue, 
Charles  Nickell. 

The  appellant  then  offered  this  writing  in 
evidence  as  tending  to  show  that  no  partner- 
ship existed  between  said  Pogiie  and  appellant 
at  the  time  Ihe  goods  mentioned  in  the  complaint 
were  alleged  to  have  been  sold,  and  that  any 
partnership  that  might  have  existed  between 
them  before  that  time,  either  express  or  im- 
plied, had  been  dissolved  by  said  writing. 
The  respondent  objected  to  the  introduction  of 
this  writing  in  evidence,  becatise  it  was  in  the 
nature  of  impeaching  evidence, — it  tended  to 
impeach  Pogue;  and  that  no  proper  foundation 
had  been  laid  for  its  introduction,  and  that  It 
was  not  competent  on  the  question  of  the  disso- 
lution of  the  partnership,  for  the  reason  that  no 
foundation  was  laid  in  the  pleading  for  its  in- 
troduction; and,  further,  it  was  incompetent 
for  the  purpose  of  proving  that  no  partnersbh) 
existed  ana  said  doeament  was  immaterial. 
The  court  ^eluded  the  paper  from  the  Jurr, 
and  this  is  the  first  assignment  of  error  de- 
manding our  attention. 

1.  A  partnership  ia  formed  by  contract  be- 
tween two  or  more  competent  persons.  KeUey 
V.  Bourne.  15  Or.  476. 

Its  terms  and  purposes,  as  well  as  its  dura- 
tion, are  all  conventional,  and  are  within  the 
power  of  the  parties.  As  the  partnership  is 
formed  by  mutual  consent  of  the  parties,  it 
may  be  dissolved  in  the  same  way.  1  CoJlyer, 
Partn.  S  105;  Story,  Partn.  267a,  368;  Par- 
80Q8,  Partn. 

If  this  paper  was  executed  as  it  purports  to 
have  been,  its  legal  effect  was  to  dissolve  what- 
ever relations  of  partnership  may  have  existed 
between  the  defendants  at  the  time.  It  ex- 
presses the  will  of  the  parties  tbat  any  partner- 
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ship  relations  that  might  theretofore  have  ex- 
isted between  them  were  at  an  end;  and  that  is 
all  that  was  necessary  to  accomplish  that  result, 
as  between  themselves.  I  think,  therefore, 
tbat  it  ought  to  have  been  admitted  in  evidence, 
when  offered  the  appellant.  If  it  is  what 
it  purports  to  be. — and  of  that  the  jury  was  to 
judge  as  a  matter  of  fact,— it  was  material  and 
competent  evidence  on  the  issue,  as  to  the  non- 
existence of  the  partnership,  and  the  court 
erred  in  excluding  it.  Emerton  v,  Parmmt,  46 
N.  Y.  560;  CregltiT  v.  IhiTham.  9  Ind.  375; 
Skinner  v.  Tinker,  84  Barb.  888;  Pine  v. 
OrmiiiU,  2  App.  Pr.  N.  S.  875;  CterAon  v.  Cum- 
mins,  51  Ind.  478;  Wood  v.  Oavit,  2  Md.  Cb. 
483;  Oardiner  v.  BataiOs,  5  La.  Ann.  607; 
Bank  of  Montreal  V.  Poffe,  98  111.  109;  Boyrf  v. 
MeGann,  10  Md.  H8. 

In  Boyd  v.  MeCann,  supra,  it  is  held.  In  ef- 
fect, tbat  a  notice  of  the  dissolution  of  a  part- 
nership, published  in  a  newspaper,  though  not 
p^r  wsuffldent  to  show  either  tbat  the  dissolu- 
tion took  place  on  a  certain  day  prlorto  the  pub- 
lication, or  that  the  parties  dealing  with  the  firm 
and  others  bad  notice  of  the  dissolution  on  that 
day,  is  yet  admissible  in  evidence  as  a  circum- 
stance tending  to  show  these  facts. 

So,  Id  Bank  of  Montreal  v.  I^ge,  supra,  it  is 
held  that  where  a  partnership  is  entered  into 
for  one  year  it  may  be  terminated,  by  mutual 
consent,  at  any  time  the  parties  may  chooee. 

And  in  Gardiner  v.  BataiUe,  supra,  it  was 
held  tbat,  if  a  partnership  could  be  established 
by  parol,  it  was  not  easily  to  be  perceived  why 
it  could  not  be  avoided  in  the  same  manner. 
Such  evidence  no  more  contradicts  the  act  than 
proof  of  payment  by  a  witness  contradicts  a 
promissory  note. 

So,  in  Oarlton  t.  Oummiiu,  supra,  it  was 
held  that,  where  no  definite  time  tor  the  con- 
tinuance of  a  partnership  bad  been  agreed  upon, 
it  may  be  dissolved  at  any  time,  at  the  option 
of  any  member  of  the  firm. 

And  in  Pin*  v.  Ormshee,  supra,  it  was  held 
that  a  partnership  for  no  definite  period  is  dis- 
solvable by  either  party  by  mere  notice;  and 
such  notice  may  be  implied. 

In  Skinner  v.  Tinker,  supra,  it  was  decided 
tbat,  where  the  partnership  has  no  limit  tn  re- 
spect to  time,  it  may  be  dissolved  by  either 
partner  at  any  time. 

An  Id  Or^ler  v.  DurTiam,  supra,  it  was  said: 
"As  tending  to  prove  the  fact  of  a  dlsaolutioo 
of  the  partnership,  the  statements  of  the  mem- 
bers of  the  firm,  jointly  made  to  third  persons, 
of  the  fact,  were  admitted.  This  is  objected 
to  because  the  statements  were  not  made  in 
the  presence  of  the  plaintiff.  Partnerships 
formed  by  parol  may  be  dissolved  by  parol 
agreement  When  so  dissolved,  how  may  the 
fact  of  dissolntion  be  provedt  There  being  no 
written  evidence  of  it,  we  do  not  see  how  it  c«n 
be  shown,  except  by  the  declarations  and  acts 
of  the  parties.  Had  the  parties  pubtished  a 
notice  in  an  Indianapolis  newspaper  of  the  fact 
of  such  dissolution,  we  suppose  it  might  have 
been  given  in  evidence,  though  the  plaintiff  had 
never  seen  it.  Tet  such  a  publication  would 
have  been  but  the  parol  declaration  of  the  par- 
ties themselves.  If  such  a  publication  would 
have  been  admissible  evidence,  why  should 
not  their  joint  declarations,  orally  made  to  the 
phUic,  also  be  admlsalblef  This  plataitiff  tben 
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stood  in  Doidationtotfae  firm  leqnliiiig  notice. 
We  do  not  aav  eltber  of  tihe  above  items  of  evi- 
dence would  be  sufficient.  It  certainly  would 
not  be  conclusive,  but  would  be  admissible  as 
tending  to  prove  the  fact.  Tfaelr  declaiations 
sod  acts  toucbing  the  subject  ate  continnons 

u  was.  in  effect,  insisted  upon  tbe  argument 
that  Nickell  had  precluded  hunself  from  prov- 
ing a  dissolution  of  tbe  sdleged  peruienhip  be- 
cause he  had  denied  its  existence  in  bis  an- 
swer. If  there  never  had  been  sny  partner- 
ship between  Nickell  and  Pogue,  then  Nickel! 
never  became  liable  for  tbe  goods  purchased 
by  Pogue.  If  the  partnership  once  had  an  ex- 
istence, but  was  dissolved,  bv  tbe  mutual  agree- 
ment of  Pogue  and  NidieUL  before  the  ^ods 
were  purchased,  and  Nickeu  was  onknown  to 
the  pi8lntlff*B  aarignors  as  a  partus,  then  he 
would  not  be  liable  for  the  purchsse  price  of 
said  goods.  It  is  not,  therefore,  perceived 
upon  what  legal  principle  this  objection  can 
rest.  Nickell  was  unknown  to  theplaintifE's  as- 
seniors  at  the  time  the  goods  were  sold.  They 
did  not  rely  upon  his  credit.  He  did  not  in 
any  manner  deceive  or  mislead  tbem.  Why, 
then,  should  be  be  precluded  from  proving  that, 
if  such  alleged  partnership  ever  existed,  it  had 
been  terminated  before  the  goods  were  pur- 
chased? It  was  argued  that,  logically,  a  part- 
neisbip  that  never  oad  any  existence  could  not 
bedissolved.  True;  but  it  is  someUmes  difficult 
to  determine,  apoo  admitted  facte,  wbetbertbe 
relationa  of  partners  existed  or  not.  When 
Nickell  learned  that  Pogue  bad  reported  that 
he  was  a  partner.  I  think  be  bad  the  rig^t,  for 
bis  own  protecUon,  to  enter  into  an  agreement 
with  Pogue  dissolving  such  alleged  partnerehip. 
If  such  partnership  did  exist,  said  agreement 
would  discharge  Nickell  from  its  duties  and 
reapoosibmiies.  If  it  never  existed,  the  acree- 
ment  could  injure  no  one.  Most  of  all,  it 
could  not  injure  tbe  plaintiff's  assignors,  who 
did  not  hear  of  said  alleged  partnership,  so  far 
88  appears  from  this  record,  uotil  long  after 
the  s^e  of  the  goods.  No  authority  was  cited 
by  respondent's  attorney  to  support  hisconten- 
tion  on  thisroint,  and  T  have  been  unable  to 
find  any.  On  priodide,  and  aside  from  au- 
tbori^,  I  am  satisfied  tbe  rule  is  the  other 
way.  As  a  mere  question  of  pleading,  a  de- 
fendant is  required  by  the  Code,  after  making 
such  denials  ss  his  case  will  'justify,  to  sllege 
new  matter  constituting  a  defeose,  but  not  mat- 
ter which  merely  controverts,  or  Is  Inconsistent 
with  tbe  right  set  up  by  the  plaintiff.  The  is- 
sue as  to  the  existence  of  the  partnership  was 
already  made  b7  the  denials  in  the  answer. 
Tbe  defendant  would  not  have  been  permitted 
to  ^lege  a  dissolution,  for  the  reason  that  such 
allegation  would  have  been  clearly  redundant. 
On  the  issue,  as  formed,  it  was  proper  to  intro- 
duce all  competent  evidence  which  eltber  party 
de^ed,  tending  to  prove  or  disprove  the  ex- 
istence of  the  partnerahlp  at  the  time  of  tbe 
alleged  sale. 

2.  Tbe  court,  in  excluding  said  Exhibit  D, 
said  "that  it  was  not  admissible  generally,  as 
to  the  existence  of  a  copartnership,  because  it 
was  the  act  of  tbe  defendants  Nickell  and 
Pogue,  and  could  not,  therefore,  be  introduced 
in  evidence  in  favor  of  Nickell."  This  ruling 
seems  somewhat  obscure;  but,  however  meant 
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by  tbe  learned  circuit  judge,  as  appUed  to  the 
document  in  question,  it  was  erroneous  and 
misleading.  It  was  offered  to  disprove,  or  as 
tending  to  disprove,  the  existence  of  a  partner- 
ship tKtween  Nickell  and  Pogue  at  a  particular 
time;  and  it  was  competent  evidence  for  that 
purpose.  It  was  original  evidence  on  the  very 
fact  in  controversy.  It  was  the  act  of  the  de- 
fendants, but  it  was  not  for  that  reason  incom- 
petent. The  partnership,  if  It  ever  existed, 
was  formed  by  tbe  sffreement  of  these  parties. 
It  could  have  been  formed  in  no  other  way. 
Why  tbey  could  not  dissolve  it,  and  why  the 
aneement  of  dissolution  may  not  be  shown, 
when  proof  of  tbe  fact  became  material,  has  not 
been  in  any  manner  explained  to  us. 

8.  The  court  refusea  the  following  instrao- 
tions  asked  by  the  appellant  Nickell;  to  v^lch 
refusals,  in  each  instance,  an  exception  was 
taken:  "(l)That  a  general  partnership  may 
be  dissolved  by  the  mutual  agreement  of  tbe 
parties;  and,  if  you  find  that  M.  E.  Pogue  and 
Charles  Nickell  did.  on  the  28th  day  of  Feb- 
ruary, 1884,  mutually  agree  that  any  partner- 
ship existing  between  them  should  cease,  rad 
no  longer  exist,  then,  and  in  that  event,  all 
partnership  at  that  time  existing  between  tbem 
was  dissolved,  and  tbey  were  no  longer  part- 
ners. (3)  If  you  find  from  the  evidence  that  M. 
£.  Pogue  and  Charles  Nickell  were  not  part- 
ners from  and  after  February  28,  1^4,  the 
plaintiff  cannot  recover  againstNlckell  in  these 
actions,  unless  yon  further  find  that  some  or  all 
of  those  parties  with  whom  Pogue  made  these 
accounts  knew  at  the  time  tbey  furnished  the 
goods  and  merchandise  of  a  partnership  exlst- 
mg  between  the  said  M.  E.  Ptwue  and  Charles 
Nickell,  mlor  to  said  dbsolutton  of  February 
28,  1881 

The  first  of  these  Instructions  should  have 
been  given,  for  the  reasons  already  given  In 
coosidering  therulingof  thecourt  in  excluding 
Exhibit  D  from  tbe  Jury.  I  think  tbe  second 
iDstruction  correctly  stated  the  law  applicable 
to  tbe  case  of  a  dormant  partner,  when  sued  on 
account  of  the  transactions  of  the  remaining 
partners  after  he  had  retired  from  the  firm. 
There  was  no  proof  that  Nickell  gave  any  no- 
tice that  he  had  retired,  orceasedto  be  a  mem- 
ber of  the  alleged  firm;  ncn*  was  such  notice 
necessary.  If  he  was  a  dormant  partner.  JTou)- 
march  v.  Glay.  14  East,  289;  Eeaih  v.  Sonsom, 
4  Bam.  &  Ad.  173;  Carter  v.  WhaUey,  1  Bam. 
&  Ad.  11;  Gromenar  v.  Lloi/d,  1  Met.  19;  Phil- 
lim  V.  iVoM,  47  Ga.  218;  Nutsbaumer  v.  Becker, 
87  111.  281;  Oregler  v.  Ihirham,  9  Ind.  876; 
Seott  V.  Oolmetnil,  7  J.  J.  Marsh.  416;  Le  Boy 
V.  Johnton,  87  U.  8.  2  Pet.  186  [7  h.  ed.  891J; 
MagiU  v.  Merrie,  6  B.  Hon.  IW;  Sennedv  v. 
Bohannon,  11  B.  Moo.  IIH;  Bernard  v.  Tor- 
ranee,  5  Gill  ft  J.  883;  Btryd  v.  Riekettt,  60 
Miss.  62;  Kelieffv.  Hurlburl,  6  Cow.  584;  Bol- 
danev.  Buttermrth,5Bosvi.  1;  Davit  y.  Allen, 
8  N.  T.  168;  Vaeearo  v.  Toof,  8  Heisk.  194; 
Pratt  V.  Page,  82  Vt  18;  Be^miu  v.  OoKrt, 
47  Wis.  375;  Warren  v.  Bolt,  87  111.  76;  Oook 
v.  Penrhgn  Slate  Co.  86  Ohio  St.  185. 

4.  The  court  refused  the  following  instruc- 
tion, asked  by  the  defendant  Charles  Nickell: 
"  That  the  duty  of  a  retiring  dormant  partner 
to  give  notice  of  the  dissolution  of  the  partner- 
ship is  a  duty  which  he  owes  to  those  who 
before  that  time  had  some  knowledge  of  the 
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connection  with  the  firm.  To  strangers  faaving 
no  such  knowledge,  be  owes  no  such  duty.  As 
to  tbem,  he  can  only  be  charged  as  a  partner 
(when  in  fact  he  is  not)  by  abowing  that  he  in 
sonie  way  misled  tbem,  as  that  be  held  himself 
out  to  the  world  as  auch  or  that  he  held  himself 
out  to  them.  If  you  find  that  a  sUeat  or  dor- 
mant partnership  existed  between  NIckell  and 
the  said  Pogue,  but  tliat  Nickel!  retired  from 
said  firm  priorto  the  purchase  of  the  said  goods 
for  which  these  actions  were  brought,  the 
I^DtifE  cannot  recover  in  said  actions,  unless 
yon  further  And  that  NIckell  in  some  way  mis- 
led the  parties  by  whom  said  goods  were  fur- 
nished, by  holding  himself  out  to  the  world  as 
a  partber,  or  to  tnem,  or  knowingly  allowing 
someone  else  to  do  so." 

This  instruction  8hould|bave  been  given.  It 
is  plain  elementary  law;  and  it  is  difficult  to 
suggest  any  plausible  reason  for  its  refusal. 
The  authorities  already  cited  abundantly  show 
that  a  dormant  partn^,  retiring  from  the  firm, 
need  give  no  notice  of  the  fact  of  his  retliiog, 
except  to  those  who  had  knowledge  that  be  bad 
been  a  member  of  it.  Those  persons  who  had 
no  previous  notice  that  such  retiring  partner 
had  been  a  member  of  the  firm  could  have  no 
interest  in  knowing  of  the  dissolution,  for  the 
reasoD  that  such  retiring  dormant  part  ner  could 
not  be  rendered  liable  to  them  for  new  debts 
contracted  by  the  remaining  members  of  the 
firm.  This  insbnetion  should  Lave  been  given, 
and  its  refusal  was  error. 

There  were  some  other  points  made  upon  the 
argument  by  tbesppellaut,  but  their  considera- 
tion is  not  deemed  important  at  this  time. 
What  has  been  said  is  deddve  on  the  present 
appeal,  and  requires  that  the  Judgment  be  re- 
versed, and  a  new  trial  had  in  the  court  below. 

A  rebearinglbaving  been  subsequently  grant 
ed,  after  armiment,  liord.  </'.,  on  NoVember 
10,  1889,  delivered  the  opinion  of  the  court: 

The  argument  at  the  rehearing  properly  sug- 
ffiisls  two  questions  for  our  determination. 
These  are:  first,  whetho*  the  writing  purport- 
ing to  be  a  dissolution  agreement  was  properly 
excluded  from  the  conudcrntion  of  the  jury, 
except  for  the  purpose  stated  in  the  bill  of  ex- 
ceptions; and  second,  whetber,  when  a  biil  of 
exceptions  states  that  the  court  "  instructed  the 
jury  upon  all  the  issues  involved  in  the  case,  and 
upon  matters  properly  for  their  consideration," 
but  no  part  of  such  charge  or  instructions  are 
incorporated  therein,  ana  certain  instructions 
asked  and  refused  arc  set  out  and  excepted  to, 
the  court  will  presume,  upon  such  a  state  of 
the  record,  that  the  instructions  asked  and  re- 
fused were  covered  by  the  instructions  given. 

The  facts  have  already  been  suffleienlly  set 
out  in  the  preceding  opinions,  and  a  brief  out- 
line of  the  pleadings,  and  some  of  the  eviden- 
tiary facts,  will  be  all  that  is  necessary  to  intro- 
duce the  question  involved  in  our  first  inquiry. 
By  the  complaint,  the  defendauts  were  charged 
as  copartners  under  the  Arm  name  of  M.  E, 
Poguc,  and  fl»  liable  for  certain  merchandise 
sold  and  delivered  to  ttiem  as  .such,  at  the  times 
therein  mentioned.  Pogue  made  default,  but 
the  defendant  KIckell  answered,  in  which  be 
denied  that  he  was  a  partner  daring  any  of  the 
times,  as  dleged,  or  at  any  other  time,  under  the 
firm  name  of  M.  G.  Pogue,  or  otherwise.  The 
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object  of  the  pleadings  in  an  action  is  to  arrive 
at  a  specific  issue  upon  a  given  and  material 
point;  and  here  the  existence  of  a  partnership, 
as  alleged,  was  the  m^rial  point  upon  which 
the  i^ue  was  joined.  It  constituted  the  main 
ground  of  contention.  As  outlined  by  his 
answer,  Uie  theory  of  the  defendant  Nickell's 
defense  was  that  no  parinershtp  ever  existed 
between  the  defendant  Pogue  and  himself;  and 
this  theory  he  maintained  and  supported  in  the 
witness  box,  swearing  "  that  he  and  Pogue 
were  never  partners  at  any  time."  While  oc- 
cupying this  position  before  the  court,  bis 
counsel  undertook  to  show,  by  the  writing, 
already  sufficiently  adverted  to,  that  the  atlegM 
partnership,  which  the  defendant  bad  demed 
and  sworn  to  never  have  existed,  had  been  dis- 
solved. This  is  the  effect  which  they  claimed 
for  that  writing,  and  which  they  insisted  the 
jury  was  entitled  to  consider  for  that  purpose, 
despite  the  illogical  result  that  it  involved,  of 
placing  the  defendant  in  the  awkward  and  em- 
barrassing Attitude  of  trying  to  prove  that  a 
thing  which  he  bad  sworn  never  to  have  ex- 
isted nevertheless  did  exist,  and  had  been  dis- 
solved. As  a  partnership  must  be  assumed  to 
exist,  at  least,  before  it  can  be  dissolved,  the 
writing,  to  be  operative  to  prove  a  dissolmicm. 
Involved  Ibis  hypothetical  dilemma,  and  made 
the  evfdence  for  the  defense  somewhat  like  the 
answer  in  the  Vermont  precedent:  "first,  de- 
fendant never  had  the  pail;  s&sond,  if  be  ever 
had  the  pail,  be  returned  it  whole;  and,  (Atrd, 
if  he  did  not  return  it  whole.  It  was  broken 
when  he  borrowed  it." 

It  is  apprehended,  however,  that  when  this 
dissolution  writing,  so  styled,  in  examined  in 
the  light  of  the  facts  and  drcumstances  in 
which  tbe  defendant  Nickell  testified  it  ori^- 
ioated.  it  will  repel  any  and  every  idea  that  it 
was  taken  to  dissolve  any  partnership  that  ex- 
isted, or  which  ever  did  exist,  between  the  de- 
fendants Pogue  and  Nickell,  or  that  it  was 
taken  by  him  or  was  admissible  for  any  other 
puipose  than  that  for  which  the  court  permitted 
It  to  be  considered  by  tbe  Jury.  This  result,  if 
it  can  be  sustained  by  the  record,  will  make  the 
defendant  Nickell's*  testimony  consistent  with 
the  purpose  for  which  the  writing  was  taken 
and  permitted  to  be  used;  but  it  will  make  tbe 
writing  only  admissible  to  affect  the  credibility 
of  the  defendant  Pogue,  and  not  as  evidence 
tending  to  prove  a  partnership  dissolution. 

Now,  turning  to  the  record,  It  discloses  that 
the  defendant  Nickell  testified  that,  "having 
heard  that  Pogue  had  reported  to  several  parties 
that  he  was  interested  with  him,  as  a  partner, 
in  the  business  at  Gold  Hill,  to  protect  himself , 
he  prepared  an  apreement.  Exhibit  D,"etc.; 
which  is  tbe  writing  already  set  out.  This 
shows  his  version  of  how  the  paper  or  writing 
came  to  be  taken  by  him,  and  tbe  reason  he  as- 
signed for  it,  "Thereupon,"  runs  the  record, 
"his  counsel  offered  said  paper  in  evidence,  as 
tending  to  show  that  no  partnership  in  fact  ex- 
isted between  said  Pogue  and  the  defendant  at 
the  time  tbe  soods,  for  the  price  of  which  this 
action  was  brought,  were  sold  by  the  assignors 
of  the  plaintiff,  Dawson,  and  that  any  partner- 
ship that  might  have  existed  between  them,  ex- 
press or  implied,  had  been  dissolved."  It  is 
sufficient  to  say  that  tbe  court  refused  to  allow 
the  paper  to  be  admitted  as  evidence,  and  con- 
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sddered  by  the  jury,  for  any  of  the  purposes 
offered,  other  than  as  evidence  tending  to  affect 
the  credibility  of  the  defendant  Pogue;  and 
counsel  insist,  in  this  ruling,  that  toe  court 
committed  a  "glaring  error,"  upon  a  "vital 
point."  To  show  by  competent  evidence  that 
the  alleced  panoersbip  did  not  exist  vas  un- 
doubled^  a  point  of  Tttal  importance  to  the 
defendant  Nickell,  and  bis  own  evidence  was 
direct  and  positive  that  he  and  Pogue  were 
never  partners  at  any  time;  bat  do  the  facts,  as 
dlBctosed  by  bis  evidence  upon  this  record,  jus- 
tify the  assumption  that  the  paper  was  taken  or 
executed  to  dissolve  any  partnership  existing  in 
fact,  or  in  fancy,  between  tbem?  On  the  con- 
trary, do  not  tlie  facts,  interpreted  in  the  light 
of  his  own  testimony,  absolutely  negative  the 
idea  of  the  existence  of  any  partnerahip  which 
the  paper  could  operate  to  dissolve?  He  says 
that,  ba^-ing  heard  that  Pogue  bad  reported 
that  he  was  interested  with  nim,  as  a  partner 
<thatis,  without  his  knowledge  or  consent,  and 
in  his  absence,  that  Pogue  bad  been  making 
declarations  to  parties  that  be  was  a  partner), 
and  he  says.  "  to  protect  himself,"  he  preparra 
the  agreement.  Exhibit  D,  etc.,— that  is,  to 
protect  himself  from  the  effects  of  Pogue's  dec- 
larations, be  prepared,  and  tbey  executed,  Ex- 
liibit  B.  In  this  view,  unless  the  effect  of 
Pogue's  declarations  was  to  bind  him  as  a  part- 
ner, and  thereby  create  a  partnership,  the  paper, 
whatsoever  may  be  its  phraseology,  could  not 
be  operative  as  a  dissolution  agreement.  Its 
effect,  for  this  purpose,  depends  upon  the  lef^ 
«ffect  of  Pogue's  declarations  to  bind  him  as  a 
partner,  under  the  facts  indicated. 

On  an  issue  of  partnership,  as  here,  the  prin- 
ciple is  elementary  that  the  declarations  of  one 
partner  are  admiceible  only  to  charge  himself, 
and  are  incompetent  to  prove  that  any  other 
person  is  a  member  of  me  Arm.  "In  such 
cases,"  said  Gilchrist,  J.,  "the  question  is 
wliether  the  defendants  be  jointly  liable. 
Each  one  may  admit  bis  own  liability,  as  far  as 
he  may  choose;  but,  when  the  attempt  is  made 
to  charge  third  persons  with  a  debt,  upon  bia 
mere  declaration,  the  evidence  is  merely  bear- 
say,  and  does  not  come  within  any  of  the  ex- 
ceptions which  permit  the  introduction  of  such 
proof."    Qrapan  Bank  v.  Moore,  18  N.  H.  101. 

So  that  it  may  be  said,  upon  the  question 
Trhetber  a  partnership  exist,  the  rule  of  evi- 
dence is  well  established  that  the  declarations 
of  one  of  the  alleged  partners,  made  in  the  ab- 
sence of  the  other,  cannot,  as  against  him,  be 
tued  to  establish  the  controvarted  fact  of  part^ 
nership.  MePheraon  v.  RaW>one,  7  Wiend. 
216;  Coaan  v.  Kinney,  33  Ohio  St.  428. 

It  is  evident,  then,  that  the  declarations  of 
Pogue  could  not  be  used  as  evidence  to  eatablish 
a  partnership  liability  against  the  defendant 
Nickell,  or  to  create  the  relation  of  partners 
between  tbem.  Tbey  could  not,  therefore, 
have  the  effect  to  bind  him  as  a  partner,— much 
leas,  to  otablish  a  partnership  between  Pogae 
and  himself,  either  in  fact  or  hypothetically; 
«Dd.  as  a  consequence,  it  results  that  the  paper, 
or  Exhibit  D,  cannot  be  operative  as  a  dissolu- 
tion agreement,  within  the  purview  of  the  facta 
for  which  it  was  prepared  and  executed.  To 
hold  otherwise  would  expand  its  legal  operation 
beyond  the  legitimate  effect  of-the  facts  to 
■  which  it  owes  its  existence,  and  alien  to  the 
6  L.  a  A. 


purposes  for  which  those  facts  authorize  it  to 
be  used. 

In  brief,  if  the  defendant  Nickell  prepared 
the  paper  for  the  purpoaes  stated,  then,  as 
what  Pogue  had  said  could  not  have  the  effect 
to  bind  him.  and  create  the  relation  of  partners, 
it  follows  that  the  paper  could  not  be  used  as 
eridence  of  a  dissolution,  as  that  Is  repugnant 
to  the  reason  of  the  facts,  and  would  have  the 
effect  to  extend  its  protection  toobjecta,  and  to 
use  it  for  purposes,  not  contemplated  by  the 
facts,  and  beyond  the  reach  of  any  legal  liabil- 
ity growing  out  of  tbem.  In  this  view,  it  is 
clear  that  the  writing  was  inadmissible  as  a 
dissolution  agreement. 

But  a^in.  From  the  standpoint  of  the  de- 
fendant Nickell,  the  face  of  the  facts  shows  that 
when  he  heard  of  these  declarations,  and  pre- 
pared Exhibit  D,  be  did  not  suppose  or  act  up- 
on the  assumption  that  any  partnership  exist- 
ed in  factor  otherwise  between  the  defendant 
Pogue  and  himself.  Now,  let  it  be  noted  that 
the  disagreement  in  this  case  between  the  de- 
fendants does  not  arise  out  of  an^  misconstruc- 
tion as  to  what  is  their  true  relation  upon  some 
admitted  state  of  facts,  about  which  there 
might  be  a  difference  of  opinion,  as  tu  whether 
they  were  partners.'or  there  was  a  partnership. 
Cases,  no  doubt,  may  occur  where,  upon  astate 
of  facta,  the  one  may  think  he  is  a  partner,  and 
the  other  may  think  otherwise;  uid,  in  the  end, 
their  true  relation  can  only  be  determined 
the  aid  of  the  court.  But  this  was  no  such 
case.  The  writing  was  not  prepared  because 
the  defendants  differed  as  to  what  was  their 
true  relation  in  respect  to  certain  dealings  or 
transactions  between  them,  and  executed  to 
segregate,  dissolve  and  settle  their  respective 
intereste,  and  to  avoid  litigation.  There  is 
not  the  shadow  of  «  pretense  that  the  writing 
itself  was  followed,  at  the  time  of  its  execution 
or  afterwards,  by  any  act  or  acts  of  dissolution. 
Not  a  dollar  or  thing,  not  an  iota  of  property, 
real  or  personal,  was  taken  or  relinquished  m 
pursuance  of  it.  Not  a  thing  was  done,  or  ex- 
pected to  be  done,  under  it;  and,  so  far  aa  its 
operative  force  was  concerned,  as  to  any  uses  it 
served  in  separating  and  settling  any  joint 
transaction  between  them,  it  was  as  lifeless  as 
a  blank  sheet  of  paper.  What,  then,  was  the 
object  of  the  writing,  and  what  was  the  protec- 
tion it  was  intended  to  afford?  To  my  mind, 
this  is  plain,  for  the  only  legal  purpose  to  which 
it  could  be  applied  upon  the  facta.  It  was 
Pogue's  unruly  tongue,  so  to  apeak,  that 

rrtended  danger;  and  the  object  was  to  bridle 
or  to  Impair  its  power  for  injury.  As  the 
mere  declarations  of  Pogue  that  he  was  his 
partner  were  incompetent  as  evidence  and  could 
not  bind  bim  in  an  action  on  an  issue  of  part- 
nership, on  the  other  hand,  hia  testimony  that 
such  a  relationship  did  exist  was  competent, 
and,  if  the  jury  believed  him,  would  bind  him. 
Now,  as  the  defendant  Nickell  believed,  as  he 
has  since  sworn,  that  no  partnership  existed 
between  tbem,  he  sought  and  obtained  from 
Pogue  what  would  serve  as  his  written  decla- 
ration of  the  non-existence  of  that  fact;  so  that, 
in  case  of  an  action  like  the  present,  it  might 
operate  aa  a  restraint  or  bndle  on  Pogue'a 
tongue,  or,  if  his  declaration  should  take  the 
form  of  testimony,  he  could  confront  him  with 
his  written  statements  to  the  contrary  which 
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would  destroy  the  value  of  bis  te«ttmony,  or 
affect  Ills  creuibilitj,  and  thereby  protect  bim- 
self  from  injury.  Within  the  facts,  this  ex- 
plains the  only  legitimate  object  for  wfaich  that 
writing  could  have  been  prepared,  or  tbe  pro- 
tection it  could  afford.  It  was  to  confront 
Pogue,  in  tbo  event  the  Issue  should  come  as 
here,  with  bis  own  written  statements,  and  to 
coodemn  him  out  of  his  own  mouih.  For  this 
purpme  the  court  permitted  ittogoto  the  jury; 
and,  in  the  li^fat  of  the  facts,  it  bas  performed 
the  only  mission  it  could  have  been  designed 
to  legally  serve.  Despite  this,  however,  it  is 
insisted  that  the  writing  was  pertinent  and  rele- 
vant to  the  issue,  and  ought  to  have*  been  al- 
lowed to  go  to  the  jurv  as  evidence  tending  to 
show  a  partnership  dissolution;  and  that  tbe 
rule  of  law  declared  io  excluding  it  was  "new 
and  novel,"  wrong  in  principle,  and  dangerous 
in  practice.  This  srgumeot  amounts  to  say- 
ing that  partners  may  prove  in  their  own  fa- 
vor whatever  they  mecy  state  orally  or  in  -writ- 
ing, without  regard  to  the  drrumstances  in 
which  such  statements  originated;  or,  in  other 
words,  that  they  may  prove  each  other's  dec- 
larations disclaimiug  it,  that  they  were  not  part- 
ners. All  that  is  necessary  when  an  issue  of 
partnership  is  Involved,  no  matter  what  may  be 
the  facts,  is  to  formulate  each  other's  state- 
ments, verbally  or  in  writing,  that  they  were 
not  partners,— or  Jf  acaae  is  made  against  them, 
that  it  has  been  dissolved;  and  the  court  must 
admit  them  on  the  controverted  facts  of  part- 
nership. It  makes  no  difference  whether  a 
partnership  existed  or  not,  or  what  may  be  their 
true  relation.  The  declarations  of  the  parties 
denying,  or  that  it  was  dissolved,  would  be 
pertinent  and  admissible.  Such  a  rule  would 
be  broad  enough,  if  the  parties  were  corrupt 
enough,  to  cover  any  emergency;  and  itsestao- 
lishment  would  be  a  reproach  and  a  menace  to 
the  administration  of  justice.  It  is  in  viola- 
tion of  the  just  principle  regulating  tbe  admis- 
sibility of  declarations,  and  In  practical  opera- 
tion would  be  likely  to  serve  tbe  unjust  and 
punish  the  Just.  To  admit  such  testimony 
would,  as  Ryland,  J.,  said,  "enable  a  crafty 
set  of  men  to  carry  on  an  extensive  operation 
as  partners  to  tbe  world;  but  when  preparation 
was  about  to  be  made  necessary  to  a  failure, 
then  one  might  withdraw,  with  all  tbe  funds 
and  stock,  and  honest,  confiding  creditors  be 
met  with  the  assertion  that  Ibey  never  were 
partners, — Ibat  there  was  no  partnership,— and 
prove  it,  when  sued  for  thdr  Just  demands,  by 
declarations  made  to  and  about  each  otber  dur- 
ing the  time  they  were  seemingly  engaged  as 
partners.  No  such  declarations'  should  have 
been  received."    Young  v.  Smith,  26  Mo,  846. 

"Parties,"  says  Mr.  Bates,  "cannot  prove  tbat 
they  were  not  partners  by  proof  of  each  other's 
declaratiODS  disclaiming  it.  Such  declarations, 
unaccompanied  by  acts,  are  no  more  than  the 
declarations  of  third  inrtieB.*'  Bates,  Partn. 
S  IHS. 

"Parties  are  not  entitled  to  prove  in  their  own 
favor,"  said  Paine,  J".,  "whatever  they  or  their 
co-defendants  may  state."  CaiHvU  v.  Piumer, 
11  Wis.  105. 

Nor,  as  MrJuMee  Orler  said:  "give  their 
private  conversations  or  correspondence  with 
one  another,  ...  or  show  that  they  had  not 
held  tbemauTsa  out  to  the  public  as  partners." 
aL.R  A. 


Freelwm  v.  Smith,  60  U.  8.  2  WaU.  161  [17  L. 

ed.  922]. 

Judged  by  his  own  version,  this  paper  wa» 
prepared  by  the  defendant  to  protect  hlmndf 
against  the  declarations  of  Pogue,  and  not  to 
dissolve  any  partnership  be  thought  or  sup- 
posed to  exist;  yet,  to  give  this  papertheeflect 
claimed,  it  places  Nickell  in  the  unenviable  at- 
titude of  preparing  his  own  and  Pogae's  dec- 
larations, in  the  form  of  a  writing  contradict- 
ing or  dissolving  it,  which,  in  the  event  of  an 
issue  of  partnership,  as  here,  he  could  use  as 
evidence  for  that  purpose.  Self-serving  dec- 
larations cannot  be  put  In  evidence;  but  what 
shall  we  say  of  such  as  are  prepared?  It  i» 
incontestlble  tbat  Ibis  paper  was  not  executed 
in  pursuance  of  any  dealings  or  transactions- 
between  tbe  defendants,  andtberefore  itcould 
be  no  part  of  any  transaction,  or  a  part  of  a 
transaction,  to  dissolve  a  partnership;  nor  waa 
it,  or  the  declarations,  accompanied  by  any  act 
or  acts  of  dissolution. 

In  PhiUipt  T.  Pwrinfiton,  15  He.  426.  It  b 
held,  on  tbe  question  whether  a  partDersbip 
did  or  did  not  exist,  tbe  declarations  of  the  al- 
leged partners,  unaccompanied  by  acts  and  un- 
connected with  any  of  their  declarationa 
proved  by  tbe  other  party,  are  inadmissible  In 
their  own  favor.  And  so  all  the  autborltlw 
speak,  without  a  dissentient  voice. 

The  cases  dted  by  my  Brother  Strahan — 
with  due  deference  I  my  It — do  not  touch  the 
point  involved  In  the  issue  here  presented.  It- 
will  be  enough  to  advert  to  the  principal  onea 
relied  upon  to  illustrate  my  meaning. 

In  Emerson  v.  ParaoM,  46  N.  T.  580,  the 
partnership  was  admitted,  and  the  parties  had 
testified  to  tbe  taxA  of  Its  dlsBolution,  and  then 
offered  In  evidence  tbe  writing  of  dia8(dation 
which  waa  executed  in  pursuance  of  it,  which 
wasadmltted.  As  Church,  Ch.  J.,  said;  "It 
was  a  part  of  the  transactiloa  w  hich  was  claimed 
to  be  a  dissolution  of  the  partnership." 

In  Cregler  v.  Durham,  9  Ind.  876,  a  part- 
nership had  existed,  and  had  been  di880lv%d; 
and  it  waa  sought  to  hold  one  of  tbe  defendants 
upon  a  subsequently  created  liability.  As  tend- 
ing to  prove  tbe  net  of  a  dlssoln^on  of  tbe 
partnership,  the  statements  of  members  of  the 
firm  Jointly  made  to  thfrd  persons  of  the  fact, 
were  admitted  and  excepted  to.  the  court  say- 
ing that  "their  declarations  and  acts  touching' 
the  subject  are  continuous  ret  getta." 

In  these  cases  the  writing  and  declarationa 
were  a  part  of  a  transaction.  A  panoerahip 
which  had  existed  bad  been  dissDlved,  and 
these  were  a  part  of  the  facts  surrounding  its 
dissolution  and  necessarily  a  part  of  tbe  rw 
gestee.  Now,  if  there  was  a  partnersbip,  and  it 
had  been  dissolved,  these  facts  being  admis- 
sible in  evidence,  the  acts  and  declarations  ac- 
companying them  likewise  are, — are  a  part  of 
tbe  retguta.  But  if  there  was  no  partnership, 
as  is  claimed,  there  could  be  no  such  trsnaac- 
tion  as  a  dissolution  of  It,  and  a  paper  pre- 
pared and  executed  to  dissolve  that  wbidi  did 
not  exist  could  lie  no  part  of  the  rea  getUM, 
There  is  no  main  actor  transaction  which  such 
declarations  or  paper  can  acrompany,  and  be  a 
part  of  it.  and,  consequently,  they  are  not  ad- 
missible OD  tbat  ground.  And  ber^  Ilea  the 
difference  between  these  cases  and  the  case  in 
hand.  That  such  a  paper,  prepared  and  eae- 
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cuted  QDder  sudk  circumstaDces,  should  be  used 
as  evidence  for  the  purpose  elainied,  cannot  he 
sustaiaed.  It  is  subrersive  of  the  soundest 
principles  of  the  law  regulating  the  rules  of 
evidence.  On  the  other  Dand,  to  admit  it  for 
the  reason  allowed  by  the  court,  it  serves  the 
only  te^l  purpose  for  which  it  could  have  been 
taken;  is  consistent  with  defendant's  statement 
of  the  reasons  for  which  it  was  prepared  and 
executed;  and  Is.  likewise,  consistent  with  the 
testimony  and  verified  answer.  There  was  no 
error. 

The  next  question  is  whether,  when  a  bill  of 
exceptions  states  that  "  the  court  instructed 
the  jary  upon  all  the  issues  involved  in  the 
rase,  and  upon  matters  properly  for  their  coo- 
fideration,"  but  no  part  of  such  charge  or  in- 
structions are  incorporated  therein,  and  cer- 
tain instructions  asked  and  refused  are  set  out 
und  excepted  to,  this  court  must  presume,  up- 
on such  s  state  of  the  record,  that  the  instruc- 
lions  asked  and  refused  were  covered  by  the 
iiHtractions  siven.  The  (question  arises  out 
of  the  oidofon  of  the  chief  justice,  [anU. 
178,]  in  which  he  said:  "It  is  the  better 
role  to  require  counsel  to  bring  here  the  instruc- 
tions  which  the  court  did  give,  or  have  the  bill 
of  exceptions  state  what  instructions  were 
given,  if  any,  in  reference  to  the  matter  cov- 
ered by  the  instructions  asked  and  refused,  be- 
fore they  are  allowed  to  complain  in  oonae- 
<)ueiioe  m  snch  refusal.  Whoe  an  ordfaiaiT 
instruction  relating  to  the  matters  in  issue  Is 
shown  to  have  been  requested  by  counsel  and 
refused  by  the  court,  it  should  be  presumed,  in 
the  absence  of  a  contraiy  showing,  that  the  re- 
fusal was  made  upon  the  ground  that  it,  in  sub- 
stance, bad  already  been  given."  Upon  this 
jzround  the  majority  of  the  court  refused  to 
consider  tbe  instructions  asked  for  and  re- 
fused by  the  court  below;  and  this  Is  claimed 
to  be  a  "  new  rule  of  prairtice,"  which,  if  ad- 
hered to,  will  prove  to  be  vexatious  and  cum- 
bersome; and  therefore  a  reconsideration  of  the 
opinion,  in  this  particular,  Is  demanded  alike 
tiya  well-regulated  practice  and  the  defendant 
injored  by  it. 

Mr.  Thompson  lays  It  down  as  eleroentaiy 
law  that  "  it  IS  not  error  for  the  Judge  to  refuse 
requests  for  Instructions  upon  propositions 
wUcb  have  elsewhere  been  sulflcientty  cov- 
ered, either  in  his  general  charge  or  in  other 
special  instructions  given;  and  it  is  a  principle, 
upon  which  appellate  courts  uniformly  act, 
that  the  judgment  will  not  be  reversed  for  the 
refosal  of  itutmctions,  if  the  court  can  see  that 
the  case  was  placed  fully,  fairly  and  properly 
before  the  jury  by  the  instructions  which  were 
l^ven.  althoufih  tbe  requests  refused  may  have 
been  correctly  drawn  in  point  of  law,  and  in 
their  application  to  the  evidence," — and  cites 
Duowrous  authorities  in  support  of  the  prin- 
ciple, a  Thompwrn,  TriiOs,  g2S5S,  and 
notes. 

Among  the  Tarious  reasons  assigned  for  the 
rale,  one  is  "  that  courts  will  presume  jurr>rs  to 
be  men  of  average  intelligence,  and  capable  of 
understanding  and  bearing  In  mind  a  proposi- 
tion of  law  once  fully  ana  clearly  stat^,  with- 
out its  repetition  in  subsequent  instructions;" 
and  it  Is  also  laid  down  that  the  repetition  of 
instructions  on  particular  poiots  Is  a  censurable 
ptacUce,  as  It  may  tend  to  give  undue  proml- 
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[nence  to  particular  features  of  the  evidence. 
Ibid,  and  notes. 

It  must  then  be  regarded  as  settled  law  that, 
if  the  instructions  asked  are  covered  by  the  in- 
structions given  by  tbe  trial  court,  sucb  court 
may  refuse  to  instruct  further,  and  sucb  refusal 
is  not  error.  Now,  the  record  discloses  af- 
flrmatirely  that  the  court  "instructed  tbe  jury 
upon  all  the  issues  involved  in  the  case,  and 
matters  properly  for  their  consideration,"' 
which  must  include  the  instructions  asked  and 
refused,  or  their  substance, — assuming  that 
such  instructions  were  correct  in  law  and  appli- 
cable to  the  facts;  and,  under  tbe  elementaiy 
and  fttmiUar  rule  tliat  error  Is  never  presumed, 
must  we  not  presume  that  the  instmctiona 
given  covered  tbe  instructions  asked  and  re- 
fused, unless  the  appellant  made  the  instmc- 
tions,  or,  at  least,  so  much  of  tbem  as  may  be 
necessary,  a  part  of  the  bill  of  exceptions, 
and  thereby  show  the  fact  to  be  otherwise,  and 
thus  rebutsuch  presumption  in  favor  of  tbe  trial 
court?  It  has  been  repeatedly  held  by  this 
court  that  error  will  not  be  presumed,  and  that 
the  party  alleging  its  existence  must  make  It 
affirmatively  appear,  and  with  a  reasonable  de- 
gree of  certainty.  Said  Strahan,  J. :  "  It  does 
not  appear  from  tbe  record  what  instructions 
the  court  gave  the  jurv.  In  such  case,  it  can- 
not be  assumed  that  the  court  instructed  erro- 
neously. On  the  contrary,  the  legal  intend- 
ment u  that  proper  tnstructtona  were  given. 
To  hold  otherwise  would  be  to  presume  error, 
which  is  never  done.  He  who  alleges  error 
must  make  it  appear  affirmatively  from  the 
record."  Goffln  r.  Taylor,  16  Or.  875;  7A«np- 
am  V.  Ooffman,  15  Or.  681. 

This  theory  of  the  law,  that  all  presumptions 
are  in  favor  of  the  correctness  of  the  action  of 
the  trial  court  in  its  rulings  or  decisions,  neces- 
sarily makes  it  the  duty  of  him  who  daims  Its 
actions  in  the  premie  to  be  erroneous  to  save 
and  preserve  in  a  bill  of  exceptions  such  alleged 
erroneous  rulings  and  decisions  in  such  form 
as  w*11  exclude  the  influence  and  operation  of 
such  presumptions.  As  the  appellate  court 
must  act  on  tiie  presumption— especially  on  a 
record  like  this— that  the  instractlons  given  by 
a  trial  court  fairly  and  correctly  stated  the  law 
applicable  to  the  facts,  and  as  this  presumption 
would  Inevitably  include  or  cover  the  sub- 
stance, at  least,  of  the  instructions  asked  which 
were  correct  in  point  of  law,  and  applicable  to 
the  facts,  and  would  justify  their  refusal  on 
the  ground  of  repetition,  the  defendant,  to 
show  error  and  exclude  tbe  effect  of  sucb  pre-- 
sumptlon,  would  necessarily  t»e  compelled  to 
include  In  the  bill  of  exceptions  the  instructions 
given,  or  so  much  of  them  as  was  necessary 
for  that  purpose,  so  as  to  show  affirmatively 
to  the  appclkte  court  that  they  did  not  cover 
the  instructions  refused.  The  case  stands,  then, 
in  this  wise:  The  appellant  claims  that  tbe  in- 
structions asked  are  good  law,  and  applicable 
to  the  facts,  and,  therefore,  tfaat  it  was  error  to 
refuse  to  give  them  to  the  jury;  but  to  this  it 
may  be  answered  that  the  record  shows  that 
tbe  court  did  instruct  the  jury  upon  all  the 
issues  involved,  and  that  in  snch  case  tbe  pre- 
sumption of  law  is  that  the  jury  was  properly 
instructed  upon  tbe  law  applicable  to  the  facts. 
And  this  bang  so.  It  follows  that  your  instruc- 
tions have  been  covered  liy  those  already  given. 
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unless  you  can  show  by  the  iastnictioDS  ^ven, 
and  those  asked  and  refused,  that  such  is  not 
ttte  fact.  How  can  this  be  done,  atid  the  ap- 
pelate court  perform  its  office,  unless  the  bul 
of  exceptions  contains  the  instructions  given? 
How,  on  the  basis  of  this  presumplion,  and  the 
duty  .of  the  appellant  to  show  error,  can  the 
aijpellate  court  know  with  certainty  that  the 
trial  court  erred  in  refuging  the  instructions 
asked,  when  be  has  failed  to  furoish  the  data 
vhicb  would  show  the  alleged  error,  tIz.,  the 
hutructiona  g^ven? 

In  Moods  y-  St.  Paul  A  8.  C.  B.  Co.  41  Iowa, 
SS4.  the  court  says:  "  It  is  urged  that  tbe  court 
erroneously  refused  certain  instructions  which 
are  set  out  in  tbe  abstract.  Should  we  concede 
that  these  instructioDB  are  correct,  we  cannot 
reverse  tbe  judgment  for  their  refusal,  upon 
tbe  facts  maae  lo  appear  by  the  abstract  before 
us.  It  is  shown  that  the  court  instructed  the 
Jury;  but  tbe  ioatructions  giTeu  are  not  set  out. 
We  must,  in  tbe  absence  of  error  being  made  to 
appear  affirmatively,  presume  in  favor  of  the 
correctness  of  the  court's  rulings  upon  all  ques- 
tions. We  will  presume  that  the  jury  were  cor- 
rectly instructed,  and,  if  any  instructions  were 
refused  which  announce  correct  rules  of  law, 
the  refusal  waa  on  the  ground  that  the  instruc- 
tions given  presented  the  same  doctrines." 

In  Kennedy  v.  Anderton,  98  Ind.  162,  the 
record  shows  that  certain  instructions  were 
asked  by  the  defendant  and  ref usecT,  etc. ,  and 
the  court  says:  "The  presumption  is  that  the 
court  instructed  the  jury  fully  upon  the  law  as 
applicable  to  the  facts  in  the  case;  and,  unless 
we  bad  before  us  all  the  Instructions  given, 
we  cannot  say  but  these  iDstructloiis  were  re- 
fused for  the  reason  that  the  court  had  sub- 
stantially given  the  same  In  its  own  instruc- 
tions." 

In  Myer»  v.  Murphy,  60  Ind.  287,  the  same 
court  thus  stated  the  doctrine:  "All  the  pre- 
flomptions  are  in  favor  of  the  correctness  of  the 
decisions  trf  tbe  court  below ;  and ,  where  a  party 
claims  in  this  court  that  any  of  those  decisions 
are  erroneous,  he  must  so  save  and  present  the 
alleged  errooeons  decision  in  tbe  record  as  to 
exclude  every  reasonable  presumption  in  favor 
of  such  decision.  In  this  case,  as  the  appellant 
failed  to  make  tbe  instructions  of  tbe  court  be- 
low to  the  jury  a  part  of  the  record,  it  is  im- 
possible for  us  to  know  with  any  certainty 
whether  or  not  the  court  erred  in  its  refusal  to 
give  tbe  jury  tbe  instructions  asked  for  by  the 
appellant;  and  therefore  we  are  bound  to  pre- 
sume that  the  court  did  not  err  in  such  refusal." 

In  Brown  Co.  v.  Bobertt,  22  Kan.  762,  it  is 
held  that  tbe  court  will  not  ordinarily  reverse 
the  judgment  of  the  trial  court  for  alleged 
errors  in  giving  and  refusing  instructions, 
when  all  tbe  iostructions  given  In  tbe  case  are 
not  embraced  in  the  record. 

So  also,  in  Hahn  v.  St.  Clair  Sav.  <fe  Im. 
Go.  60111.  526.  it  is  held  that  a  judgment  will 
not  be  reversed  merely  because  an  inslruction, 
though  proper  in  itself,  was  refused,  when  it 
appears  from  the  bill  of  exceptions  that  in- 
structions were  fdnn  which  are  not  embodied 
in  tbe  record. 

And  finally,  in  EUioti  v.  Rotenberg,  17  Mo. 
App.  668,  the  court  says:  "  The  defendant 
asked  the  court  to  give  certain  iDstructiona, 
which  the  court  refused  to  give.  We  are  not 
«L.  R.A. 


at  liberty  to  review  the  action  of  the  court  in 
refusing  these  instructions,  because  the  record 
further  shows  that  the  court  of  its  own  motion 
gave  certain  inslmctions,  and  the  instructions 
thus  given  by  the  court  are  not  preserved  in 
the  record.  As  every  reasonable  intendment 
must  be  made  against  the  appellant,  and  in 
favor  of  the  validity  of  the  action  of  the  court, 
we  are  legally  bound  to  assume  that  the  in- 
structions given  by  the  court  of  its  own  motion 
woe  not  only  proper  declarations  of  law  appli- 
cable to  the  nets,  but,  further,  that  they  may 
have  covered  Uie  grounds  properly  embraced 
in  the  instructions  asked  by  the  defendant." 
Oreenabaum  v.  MiU«apa,  17  Mo,  474;  ConnoUy 
V.  Davidgon.  15  Minn.  620  (Gil.  4281;  Aldrieh 
V.  Palmer,  24  Cal.  518:  KiUiju  v.  Putnam  F. 
In$.  Co.  28  Wis.  472;  Wo^e  v.  Ttfler.  1  Heisk. 
818;  JaekM/i  Ins.  Co.  v.  ^rgei,  12  Heisk.  389; 
Brown  v.  ForeU,  1  Wash.  T.  201. 

In  several  of  these  States  the  court  is  required 
lo  charge  the  jury  in  writing,  at  the  request  of 
a  party,  as  in  our  State;  and  in  some  others 
the  charge  must  be  in  writing.  It  would  seem 
that  the  reasoo  of  the  rule  grows  out  of  the 
fact  that,  as  counsel  draw  their  own  instruc- 
tions, and  can  require  the  InstmctionB  of  the 
trial  court  to  the  jury  to  be  in  writing,  and 
thus  afford  tbe  appellate  court  an  opportunity 
to  consider  all  the  instructions, — those  given 
and  those  asked, — and  to  determine,  upon  the 
whole,  whether  the  law  has  been  fairly  and 
correctly  presented  to  fthe  jury,  it  is  but  rea- 
sonable to  require  the  parties  who  ask  instruc- 
tions which  are  claimed  to  be  good  law,  and 
apt^icable  to  the  case,  to  bring  the  InatmcUons 
given.  Otherwise,  the  appellate  court  will 
presume  that  the  trial  court  has  discharged  its 
duties,  and  properly  instructed  the  jury  upon 
all  the  material  facts.  But  I  must  confess  I 
am  not  favorably  impressed  with  so  broad  an 
application  of  the  rule.  Under  a  statute  like 
our  own,  where  the  charge  may  be  and  usually 
is  orally  given,  unless  a  party  exercise  bis  right, 
and  require  the  trial  court  to  put  it  in  writing, 
it  seems  to  me  that  such  presumption  ought 
not  to  prevail,  but  that  it  ought  to  beconflncd 
in  its  operation  to  tbe  case  in  which  written  in- 
structions have  been  required  and  given  by  the 
trial  court;  and  then,  if  a  party  complains  that 
instructions  asked  have  been  erroneously  re- 
fused, and  fails  to  bring  the  written  instruc- 
tions given,  it  is  right  enough  that  such  pre- 
sumption should  he  indulged.  In  this  vtew, 
where  the  instructions  given  are  oral,  like  the 
case  at  bar,  the  duty  of  tbe  appellate  court 
would  simply  be  to  determine  whether  the  trial 
court  ought  to  have  given  the  instructions  asked 
and  refused,  or  either  of  them.  In  doing  this, 
the  appellate  court  is  not  to  presume,  because 
tbe  instructions  asked  were  refused,  that  no  in- 
structions on  tbe  point  were  given,  or  that 
those  given  were  necessarily  erroneous;  but,  if 
the  instructions  asked  and  refused  contained  a 
correct  exposition  of  the  law  applicable  to  the 
facts,  and  which  ought  to  govern  and  control 
the  case,  it  ought  to  sustain  the  excepUoa  to 
their  refusal,  and  reveise  tbe  case.  Tbls  would 
necessarily  require  the  appellate  court  to  ex- 
amine tbe  instructions,  to  ascertain  whether  tbe 
tri^  court  was  bound  to  give  them ;  and  for  this 
reason  I  shall  refrain  from  deciding  the  ques- 
ti<m,  and  pass  to  an  examination  of  the  inatnic- 

Digitized  by  Google 


1888.  DooLimA  T. 

HotH  asked  and  refused,  with  the  remark  that 
the  object  of  the  extended  notice  given  to  this 
subject  has  been  to  attract  attention  to  it. 

The  instructions  deemed  necessary  to  pass 
upon  are  fully  set  out  in  the  dissentine  opinion 
of  Mr.  Justice  Straban,  and  by  reference  to 
them  the  application  of  what  follows  may  be 
•obaerred.  It  wl)t  be  noticed  that  in  some  form 
or  other  they  are  all  based  on  the  Idea  that 
there  was  some  evidence  of  partoerahlp  diBso- 
lutlon  prior  to  the  purchase  of  the  goods  for 
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which  the  action  Is  brought.  Tfae  record  dis- 
closes there  is  not  a  scintilla  of  evidence  on  this 
point,  except  what  is.claimed  as  the  effect  of 
Exhibit  D;  and,  as  we  have  already  shown,  in 
view  of  what  that  writing  was  taken  for,  thatit 
cannot  operate  as  evidence  of  a  partnership 
dissolution,  it  follows  that  the  iDstractions 
asked  and  refused  were  not  based  on  evidence 
In  the  case,  and  were  properly  refused. 
1^  judgment  mutt  he  affimuid. 


IOWA  SUPREME  COTJBT. 


Jane  F.  DOOLITTLE 
M.  B.  DOOLITTLE,  Appt. 
(....Iowa....) 
:l.  AwUbla  entllledto &dlT«nree  IbrliiF- 

hvnuui  irea>tiiient  where  her  husband,  bedcles 
frequently  abusing  her  and  her  children,  habltu- 
ally  addneslDs  her  with  profane  and  obeoene 
laasruaire,  and  applytog  to  her  opprobriooB  epi- 
thets, tus  on  sevoral  oooaslons  treated  ber  with 
phrsical  Tlolenoe,  and  once  in  the  preeenoe  of  her 
children  taaa  accused  her  of  improper  relations 
with  another  man,  while  he  has  not  furnlsbed  ber 
the  neoeesltlee  oC  life,  has  been  Indifferent  to 
ber  In  slcknees,  Invited  fiinn  hands  to  sit  In  the 
same  room  she  was  occupying,  with  aggravatlnff 
laamiage  and  irritating  manner,  although  no 
single  act  was  sufficient  to  endanger  her  life. 
S.  The  allcrw«nca  of  $S>600  as  perma- 
nent alimony  to  a  wife  who  le  nearly  belpleee, 


ITOR — Orwtty  and  fnhvman  tmitnwnt  a  gnunA 

for  divorce. 

Legal  omelty  Is  the  wtUful  and  persMent  cawing 
■of  unneoessary  Buffering,  whether  In  reallaatlon  or 
In  iv>prebenB(on.  Hoshall  v.  Hoshall,  51  Hd.  IS,  71^ 
Wheeler  v.  Wheeler,  S8  Iowa,  611,  80  Am.  Bep.  240; 
Morris  v.  Morris,  U  Cal.  76;  Carpenterv.  Oarpenter, 
HUward,16e. 

Personal  liokooe  or  maltreatment  of  the  person 
to  the  Injnry  of  health  Is  legal  ornelty  (Graham 
v.  Graham,  6  Ses.  Caa.  Sc.  4th  mr,  1003.  1096;  Pater- 
son  V,  Paterson,  7  Bell.  App.  Cae.  8S7,  IS  Eng.  L.  & 
Bq.  19;  Furd  v.  Ford.  104  Mass.  1B6.  See  David  v. 
I>avM,  27  Ala.  VSti  Powelson  v.  Powelson.  SS  CU. 
308;  Shaw  v.  Shaw.  17  Cone.  18B:  Beebe  v.  Beebe,  10 
Iowa,  183;  Thomberry  v,  Thomberry.  2  J.  J.  Marsh. 
-322;  Coles  v.  Coles,  2  Md.  Ch.  841;  Keoley  v.  Kenley. 
«  How.  (Miss.)  751;  Harratt  v.  Harratt,  7  N.  H.  IBB; 
Beatty  v.  Beatty,  Wright  (Ohio)  AO?);  or  oonduot 
«ndangerlng  life,  limb  or  health.  Odom  v.  Odum, 
88  Ga.  286,  SIT;  Beyer  v.  Beyer,  SO  Wis.  iifit,  SIC7.  88 
Am.  Rep.  048;  Beebe  v.  Beebe.  10  Iowa,  188, 
-Oarutbeis  v.  Caru there,  13  Iowa,  £06. 

Cruel  treatment  may  oonslst  of  conduct  other 
tbanhlovs.  Mental  angulsb  and  wounded  feetti^ 
constantly  aggravated  by  repeated  insultsand  neg- 
lect are  as  bad  as  actual  bruises  of  the  persoD,  and 
that  which  producee  the  one  Is  not  more  cruel 
than  that  which  oausestbe  oth».  Qlaaa  v.  Wynn, 
76  Ga.  816;  Myers  v.  Myers,  88  Va.  808;  Sylvls  v.  8yl- 
vte,  11  Colo.  818. 

Tfae  use  of  Improper  language  by  the  husband  to 
the  wife,  and  his  charging  ber  with  adultery,  will 
not  Justify  a  dirorae  where  the  persists  In  reoelv- 
Inff  frequent  vlilti  from  a  physician  of  whom  he 
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requiring  the  constant  attention  of  an  asEdetant, 

and  not  likely  to  recover  her  health,  la  not  exces- 
sive where  her  property  Is  less  than  $2,000  and 
that  of  her  husband  is  worth  not  less  than  $14,000. 

8>  The  act  of  a  woman  In  leawlng  her 
Inuband  for  cawno  is  not  desertion  within 
the  meaning  of  the  law  autiiorlilng  a  divorce  for 
dceortlon. 

4.  Appellee^  additional  abrtracC  and 

argument  will  not  be  Btrleken  fkvm  the 
flies  and  appellee  charged  with  costs  of  printing 
the  flame  because  not  served  within  the  time  re- 
quired by  the  rules,  where  the  final  submlaslOQ 
of  the  cause  was  not  retarded  thereby. 

5.  A  woman.  In  a  salt  ft»r  dlworee,  may 
be  allowed  a  reaeonable  nun  for  an  at- 
torney^ fee  In  proseoutlng  ao  appeal  as  appellee. 

6.  Where  DO  intricate  qnestiona  of  law 
were  InTOlved,  but  a  large  amount  of  work 
was  necesBarliy  required  of  plaintiff's  attorney 
In  a  divorce  suit,  a  total  allowance  of  fSOO  tat 
proeecutlng  an  appeal  was  held  reasonable. 


was  Jealous,  as  all  parties  knew,  and  who  was  not 

more  skillful  or  aooees]ble  than  others.  HcKee  v. 
McKee  (Iowa)  42  N.  W.  Rep.  ST2. 

Repeated  application  of  coarse  epithets  to  a  wife, 
accompanied  once  by  actual  bodily  harm  and  once 
by  a  tlueat  to  take  her  life,  was  held  to  be  aruelty. 
Freeman  v.  Freeman.  81  Wis.  235. 248, 249. 

If  a  husband  charges  his  wife  with  crime,  mall- 
elously,  it  is  cruel  treatment.  Kennedy  v.  Kenne- 
dy, 60  How.  Pr.m,  7SN.T,8eB,  8r4;andBeeGalev. 
Ga]e,2Robt.  EooJ.  491;  Nogess  v.  Nogess,  7  Tex. 
6S8;  Wheeler  v.  Wheeler.  SS  Iowa,  511.  98  Am.  Rep. 
240. 

In  an  action  by  a  husband  against  his  wife  for 
Bepaiation,on  the  ground  of  abandonment,tfae  wife, 
showing  that  her  abandonment  was  caused  by  his 

violence  and  Insulting  language,  Is  entitled  to  an 
affirmative  Judgment  In  her  favor.  WaltermUe  v. 
Waltermire,  IS  Cent.  Bep.  186, 110  N.  Y.  183, 17  N.  Y. 
8.  B.  176. 

Persistence  In  indecent  acts  not  severally  suffi- 
cient may  be  cruelty.  Brlggs  V.  Brlggs,  ao  Mich. 
84,46.46. 

BeoSDnuMe  apprehension  of  injury  am^efent. 

A  reasonable  apprehension  of  Injury  Is  sufficient; 
the  court  Is  not  to  wait  till  the  hurt  Is  actually 
done.  Stewart.  Mar.  and  Dlv.  243,  244;  Tomldns 
V.  Tomkins,  I  Swab,  ft  T.  168.  172;  Odom  v.  Odom, 
86Ga.S8e,817;  alsoGraham  v.Graham,  6  Ses.  Gas. 
8c4thBer.l09S,ltB6;  I^terson  v.  Patenon,  7Bell, 
App.  Caa.  837, 12  Eng.  L.  &  Eq.  IB;  Hughes  v.  Hughes, 
44  Ala.  808:  Morris  v.  Morris,  14  Cal.  76,  79:  Powel- 
son V.  Powelson,  22  Cat  858,  880;  Caruthers  v.  Ca- 
nithers,181owa,  066;  Henderson  t.  Henderson,  8B 
HL  24^  Ford  V.  Pord,  104  Uam.  106;  Glbba  v.  Glbha, 

Digitized  by  Google 


1S8 


Iowa  Sufbeme  CoimT. 


Oct., 


(October  S8,  188&.) 

APPEAL  by  defeodant  from  a  decree  of  the 
District  Court  for  Howard  Countj  in  favor 
of  plaintiff  in  a  suit  fOT  divorce  and  alimonj. 
Affirmed. 

Defeadaot  answered  denying  the  allegations 
of  the  petition,  and  bv  a  cross-petition  asked  a 
divorce  from  plaintiff  on  the  grounds  of  deser- 
tion and  otber  causes,  and  also  asked  that  a  cer- 
tain 40-acre  tract  of  land  owned  by  plaintiff  be 
adjudged  his  and  the  title  quieted  in  him.  The 
District  Court  rendered  a  decree  in  favor  of 
plaintiff,  divorcing  her  from  defendant,  cod- 
firming  her  title  to  all  the  real  and  personal 
estate  to  wbicb  she  held  the  legal  title  includ- 
ing the  40-acre  tract  claimed  by  defendant,  and 
required  him  to  pay  her  $8,000  aa  permanent 
alimony. 

Further  facta  appear  inthe  oiriniwi. 
Mr.  W.  K«  BftMcer  for  appellant. 
Mewra.  H.  T.  Reed  and  Frank  Sayre. 

for  appellee: 

Cruel  and  inhuman  treatment  may  consist  in 
language  and  conduct  as  well  as  ui  personal 

violence. 

Betbe  v.  Beebe,  JO  Iowa,  188;  Caruthers  v. 
Oarut?ier6,  18  Iowa,  266;  Cole  v.  Cole,  28  Iowa, 
488;  8e»terhen  v.  Sesierhen,  60  Iowa.  801;  8aek- 
rider  v.  Sackrider,  60  Iowa,  887. 

Persistent  abuse  of  the  wife  !□  the  presence 
of  her  children  and  others,  applying  epithets  to 
her,  imputiog  a  want  of  chastity,  must  neces- 
sarily wound  the  feeliogs  and  utterly  destroy 
berpeace  of  mind  and  impair  ber  bealth. 

Wheder  v.  Wheder,  68  Iowa,  fill. 

A  failure  to  furnish  suitable  clothing  or  nec- 


essary medical  aid  when  sick  Is  cruelty  vritbln 
the  meaning  of  the  Statute. 

Harnett  v.  Samett,  55  Iowa,  45;  1  Bishop, 
Mar.  and  Div.  6th  ed.  gg  7S6,  786. 

Robinson*      delivered  the  opinion  of  the 

court: 

Plaintiff  was  married  to  defendant  on  the  8d 
day  t)f  FebruaiT,  1857,  and  lived  with  him  as 
his  wife  until  the  spring  of  1886,  when  she  left 
him.  At  the  time  of  tbeir  marriage  defend- 
ant owned  a  farm  of  160  acres  In  Howard 
County,  a  small  amount  of  personal  proper^, 
and  some  money.  Flatntifl  also  had  about 
$125  in  money.  They  at  once  moved  onto  the 
farm,  and  continued  to  reside  thereon  most  of 
the  time,  and  to  make  it  their  home,  until 
plaintiff  left  defendant  as  aforesaid.  Both 
were  economical  and  Industrious,  and  they 
succeeded  in  accumulatlnK  consldetaUe  |nt^ 
erty,  tbe  title  to  the  most  of  which  was  taken 
in  tbe  name  of  the  husband.  Six  children 
were  born  to  them,  all  of  whom  have  reached 
their  majority.  A  few  years  after  their  mar- 
riage the  defendant  caused  to  be  conveyed  to 
plamtiff  40  acres  of  his  farm,  to  wit,  the  N.  £. 
1  of  tbe  H.  W.  i  of  section  29,  township  99, 
raufce  11,  which  is  the  tract  now  indispute.  De- 
fendant claims  that  the  conveyance  was  made 
as  a  precautiona^  measure  to  insure  a  living 
in  case  he  should  become  financially  embar- 
rassed. In  May,  1886,  plaintiff  was  stri(^eD 
with  paralysis,  and  for  a  considerable  time  was 
confined  to  her  bed.  and  is  still  suffering  from 
that  cause.  Plaintiff  seeks  a  divorce  from  de- 
fendant on  the  m>und  Inhuman  treatment, 
and  demands  aumony.   Defendant  asks  a  di- 


18  Kan.  419;  Ooodmao  v.  aoodinan,981floh.4ir.tt8; 
Harrattv.  Hamtt.  T  N.  H.  198;  Black  v.  Black,  80 
N.  J.  Eq.  216,  set;  Qose  v.  Close,  8S  N.  J.  Gq.  6W,  fiSQ; 
Kennedy  v,  Kenoedr,  78  N.  T.  800. 871:  Uttte  v.  Lit- 
tle, 08  N.  C.  aS;  SowenC  App.  W  Fa.  ITS,  178;  Rbame  v. 
Bhame,  1  HoOord,  Cb.  187:  LaUiam  v.  Latham.  80 
Gratt,  807;  Freeman  t.  Freeman,  81  Wis.  S86,  M8; 
Evans  v.  Bramt,  1  Hairg.  ConsUt.  8S,  1  Eng.  Bool. 
810. 811;  Beebe  t.  Beebe.  10  Iowa.  188. 

Grml^  Is  Buoh  oonduot  In  one  of  the  manled 
parttes  as,  to  the  reasonable  apprehemdOQ  of  the 
odier  or  In  fact,  rradem  cohabitation  physlcallr 
unsafe  to  a  decree  jiutlfylng  a  vltbdrairal  there- 
from. 1  Bishop.  Mar.  and  DIv.  •  717.  p.  624. 

Threats  and  menaces  from  wbloh  danger  to 
health  and  Itfe  may  be  apprehended  constitute 
cruel  and  Inhuman  treatment.  K«medjr  t.  Ken* 
nedy,  60  How.  Pr.  161,  78  N.  T.  800;  FowelSOD  v. 
Foweleon,  28  Cbl.  SSU,  880^ 

To  entitle  the  wife  to  a  divorce  on  the  ground  of 
erueHr.  the  acts  complained  of  must  be  of  4uoh  a 
nature  as  to  Justify  a  Iiellef  that  tbel  contlnuanoe 
of  oohabltatloD  would  t>e  daaarerous  to  her  life  and 
health.  YaQdiuer  v.  Vanduxer.  TO  Iowa,  614. 

iTiatf^ent  trround  fordioorct. 

Inhuman  treatment  mnstendangerUfe.  Whaley 
V.  Whaley,  08  Iowa.  U7. 

The  causes  must  be  grave  and  weighty,  and  such 
as  show  an  absolute  ImpofribllttF  that  tbe  duties  of 
married  life  can  be  dlaobargred.  See  CbUds  v.  Chllds, 
48  Md.  6(«.  614;  Close  t.  Cloee,  28  N.  J.  Bq.  588,  688; 
Latham  v.  Latham,  80  Oratt.  807,  S81. 

A  divorce  will  not  Im  granted  to  a  wife  tm  the 
around  of  inhuman  treatment  endangering  her 
life,  where  the  parties  have  \xea  married  more  than 

6  U  R.  A. 


twenty-live  years  and  have  raised  a  family,  and 

both  have  been  to  some  extent  In  fault,  wliere  tb» 
court  Is  satlflfled  that  plalntUTs  life  baa  not  boen 
endangered,aQd  thinks  It  DOC  probalile  that  it  will 
be.  aubertson  v.  Gllbertson  (lowaj  41 N.  W.  Bep. 
678. 

No  single  act  of  cruelty,  however  severe,  that 
oomes  short  of  endangering  Uf  e,  is  ButDoleDt  to  Jus- 
tify a  divoroe,  especially  If  It  Is  provoked  by  the 
other  party.  Nye's  App.  UB  Pa.  841, 84  W.N.  a  ISl; 
Hoshall  V.  HoshaO,  51  Hd.  78.  n.  See  Bmbree  v. 
Bmbree.  S8  HI.  804, 806;  Henderson  v.  Henderson,  88 
HI.  Z4S.  260;  Flnley  v.  Flnley,  9  Dana,  68;  Cooper  t. 
Cooper,  10  La.  Lauber  v.  Hast,  16  La.  Ann.  flSS; 
Kempf  V.  Kempf,  84  Mo.  Sll,  Doyle  v.  Doyle. 
98  Ho.  646:  Cook  v.  Cook,  11 N.  J.  Bq.  US,  188;  Orae. 
oen  V.  Oraeoen.  2  N.  J.  Bq.  460;  Richards  V.  Bioh- 
arda,  87  Pa.  226.  S7. 

But  a  slngte  act  will  be  sufficient  If  the  court  la 
satlsSedltiB  likely  to  be  ropeated.  Xnsuohoaae. 
the  reasonable  apprehension  Is  the  cause.  Look- 
wood  T.  Lookwood,  3  Curt.  Eool.  SSI.  7  Eng.  Bed. 
114, 126;  Dysart  v.  Dysart,  1  Robt.  Eocl.  108, 470,  643; 
Holden  V.  Hdden,  1  Hagg.  Consist.  468, 4  Bog.  BooL 
46S,  4S4;  French  v.  French,  4  Ibss.  587,  888:  RScA- 
ards  V.  Blchards.  1  Grant,  Gas.  888, 881;  Beyer  t. 
Beyer,  fiO  Wis.  £64,  867,  80  Am.  Bep.  84^  Johns 
Johns,  67  MlsB.  580,  5S1. 

Dnderlowa  Code,  12828,  a  divoroe  will  not  be 
granted  for  cruel  and  Inhuaun  treatment,  whme 
tlie  only  evMenoe  thereof  Is  that  of  plaintur,  wtiloh 
Is  corroborated  only  by  her  daughter,  who  teetifled 
that  plaintltrs  bealth  was  Injured  by  the  treatment 
she  received,  and  where  the  evidence  Is  not  dear  as 
to  which  party  began  the  trouble,  and  both  admit- 
ted the  use  of  insulting  epithets  against  eaoh  other. 
Potter  V.  Potter,  75  Iowa,  811. 
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vorce  from  plalntifE  on  the  ground  of  deaertloo, 
and  that  his  title  to  the  tract  of  land  herein  de- 
«cribed  be  quieted. 

1.  The  parties  to  this  action  appear  to  have 
lived  together  in  harmony  for  a  lew  years  after 
their  marriage,  but,  as  time  passed,  troubles 
«TOfie  between  th^n,  and,  for  fifteen  years  be- 
■fon  their  separation,  quarrels  were  frequent, 
and  they  lived  in  a  state  of  discord  a  large  por- 
tion of  the  time.  The  children  became  in- 
volved, and  were  sometimes  the  occasion  of  the 
difficulties  of  the  parents.  The  eldest,  a  son, 
appears  to  have  taken  the  part  of  the  father, 
while  the  others,  one  son  and  four  daughters, 
espoused  the  cause  of  the  mother.  Plaintiff 
was  not  at  all  times  without  fault,  but  her  con- 
duct lUd  not  authorize  or  excuse  that  of  defend- 
ant. He  abused  her  frequently,  and  we  thiok 
habitually,  addressing  her  with  profane  and 
obscene  language,  applying  to  her  opprobrious 
epithets,  and  on  several  occasions  treating  her 
with  pbysicial  violence.  On  one  occasioli,  in 
the  presence  of  several  of  their  children,  he 
falfldT  accused  herof  improper  relations  with  a 
farm  naod.  He  denied  ber  many  of  the  neces- 
nries  of  life,  failed  to  provide  her  with  proper 
clothing,  and  directed  merchants  to  refuse  her 
tfoods.  He  refused  to  pay  the  physician  for 
the  services  he  rendered  to  plaintiff  during  bcr 
sickness  of  188S,  until  after  this  action  was 
commenced.  He  misused  the  children  in  her 
presence.  He  was  indifferent  to  her  in  her  aick- 
neea,  invited  farm  hands  to  sit  in  the  room 
which  she  was  occupying,  with  anravating 
language  and  irritating  manner.  At  leDglh  his 
conduct  became  unendurable,  and  plaintiff  left 
liim.  In  this  we  think  she  was  justified.  It  is 
true  that  no  single  act  of  defendant  was  sutB- 
cieot  to  endanger  her  life,  and  many  of  them 
together  might  not  have  had  that  effect;  but 
there  Is  an  intimate  relation  between  the  con- 
ditions of  the  mind  and  body,  and  the  life  of  the 
body  may  be  threatened,  and  even  destroyed, 
through  influences  brouKht  to  bear  upon  the 
mind.  A  long-continued  course  of  ill  treat- 
ment, even  without  pbysical  violence,  may 
be  made  as  effectual,  in  many  cases,  to  destroy 
life  as  any  deadly  weapon  would  be.  If  the 
treatment  of  plaintiff  by  defendant,  considered 
as  an  endrety,  is  of  a  nature  to  affect  her  mind, 
andermine  ber  health,  and  thereby  endanger 
ber  life,  it  is  sufficient  to  entitle  her  to  the  re- 
relief  she  demands.  See  Sackrider  v.  Sackrid- 
sr,  60  Iowa,  897;  Cole  v.  Cole,  23  Iowa,  4S5; 
Caruthera  v.  Caruthen.  18  Iowa,  266;  Beebe 
V.  BeOe,  10  Iowa,  188;  Wheder  v.  Wheeler, 
08  Iowa,  Sll ;  Harnett  v.  Harnett,  55 
Iowa,  4S. 

The  condition  of  plaintiff  improved  some- 
what after  she  was  stricken  in  May,  1885,  and 
before  she  left  defendant,  the  next  spring;  and 
it  is  therefore  urged  that  her  partial  recovery  is 
evidence  thai  the  treatment  of  defendant  did 
not  endanger  her  life.  The  evidence  satisfies 
us  that  ho*  health  is  much  Inoken,  and  that, 
while  she  has  partially  recovered  from  the  first 
attack  of  paralysis,  yet  her  pliysicial  condition 
is  such  that  she  could  not  endure  the  treatment 
to  which  she  has  been  subjected  by  defendant 
for  many  years,  and  which  we  are  satisfied  she 
would  again  have  to  suffer  if  she  returned  to 
«L.  R  A. 


him.  We  are  of  the  opinion  that  plaintiff  has 
fully  shown  a  sufficient  ground  for  divorce. 

%.  Appellant  contends  that  the  amount  al- 
lowed plaintiff  as  alimony  is  excessive.  He 
claims  that  his  property  is  worth,  in  the  ag- 
gregate, less  than  $10,000,  and  that  plaintiff 
has  a  large  amount  of  property  in  her  own 
right.  In  bis  first  answer,  defendant  fixed  the 
value  of  his  property  at  114.800,  Making  due 
allowance  for  depreciation  in  values,  and  ex- 
penses of  litigation,  including  amounts  paid  (o 
plaintiff  as  temporary  alimony,  we  are  satisfied 
that  his  property  is  worth  not  less  than  $14,000. 
The  property  of  plaintiff  is  worth  less  than 
$2.0w.  She  is  nearly  helpless,  requiring  the 
constant  attendance  of  an  assistant,  and  is  not 
likely  to  recover  her  health.  Her  current  ex- 
penses are  necessarily  somewhat  burdensome, 
and  will  probably  continue  to  be  so.  The  de- 
cree of  the  district  court  was  rendered  on  the 
81  St  day  of  July,  1888,  and  provided  for  the 
payment  of  $350  in  thirty  days,  $250  in  six 
months,  $500  in  one  year,  $1,000  in  two  years, 
and  $1,500  in  three  years,  with  interest  at  6 
per  cent  per  annum,  payable  annually.  We 
do  not  think  tbeamount  allowed,  in  view  of  all 
the  circumstances  of  the  case,  was  in  any  sense 
excessive. 

8.  The  act  of  plaintiff  in  leaving  defendant, 
having  been  for  cause,  was  not  desertion  with- 
in the  meaning  of  the  law.  The  preponder- 
ance of  the  evidence  shows  that  the  transfer  of 
the  40-acre  tract  of  land  in  controversy  was 
absolute,  without  condition,  and  that  defend- 
ant is  not  entitled  thereto.  Having  felled  to 
show  himself  entitled  to  relief,  it  was  properly 
denied  him  by  the  district  court. 

4.  ^pellant  filed  a  motion  in  this  court  to 
strike  from  its  files  the  additional  abstract  and 
argument  filed  by  appellee,  and  to  tax  the  costs 
of  printing  the  same  to  ber.  on  the  ground  that 
they  were  not  served  on  appellant:  within  the 
time  required  by  the  rules  of  Ibis  court.  The 
facts  of  this  case  bring  it  within  the  rule  an- 
nounced in  Tliomas  v.  McDaneld  (Iowa)  41  N. 
W.  Rep.  59S,  and,  following  that  rule,  the  mo- 
tion will  be  overruled. 

5.  Appellee  asks  the  allowance  by  this  court 
of  a  reasonable  sum  for  an  attorney's  fee  for 
the  prosecution,  on  ber  part,  of  this  appeal. 
We  think  she  is  entitled  to  such  an  allowance. 
Clyde  V.  Peavjf,  74  Iowa,  48;  PretUm  v.  Johivton, 
m  Iowa,  285. 

The  record  of  the  case  is  voluminous,  tlie 
transcript  containing  nearly  1,000  pages,  the 
most  of  which  was  prepared  with  a  typewriter, 
and  the  revival  abstracts  containing  over  2iD0 
pages.  No  intricate  questions  of  law  were  in- 
volved, but  a  large  amount  of  work  was  nec- 
essarily required  of  plaintiff's  attorney  to  pre- 
pare the  case  for  submission  in  this  court.  One 
hundred  dollars  was  allowed  plaintiff  at  the 
last  January  Term  of  this  court  for  the  pur- 
pose of  aiding  to  prepare  the  cause  on  her  part 
for  Bubmiasion.  We  now  make  a  further  al- 
lowance of  $100.  In  addition,  all  costs  of  the 
appeal,  including  printing,  wIU  be  taxed  to  ap- 
pellant. 

Affirmed. 

Granger,  J,,  took  no  part  In  the  decision 
of  this  cause. 
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OEOROIA  SUPREME  COURT. 


DARTMOUTH  SPINNING  CO.,  Plff.  in 

Err., 
e. 

ACHARD. 
(— -Ga  ) 

▲  nubchlnist  employed  by  a  corporation 
In  Its  fketory,  not  to  nae  machinery, 
but  to  keep  it  In  gfood  order,  aod  bavlD? 
knowledge  trat  some  of  It  ia  Imperfect,  aod  that 
employes  oannot  be  reUed  upon  to  prereot  it 
from  becoming  dangerouB  for  iaok  of  tdL  takes 
tbe  risk  of  dtscoverlnff  the  condition  of  the  ma- 
chinery at  the  time  he  attempts  to  repair  It,  such 
risk  being  inoident  to  bla  vocation.  Ilie  lnooiii> 
petenoy  or  neffUgmce  of  other  employte.  or  of 
offloera  or  agenta  of  the  corporation,  reaulting  tn 
puttiDK  the  maoblnerr  out  of  order  and  render- 
ing it  dangerouB,  will  not  make  the  corporation 
Hable  for  an  injury  which  he  Buetalng  In  handling 
tbe  maohineiy  while  engaged,  without  their  aa- 
■litanoe,  In  Tepalrlng  It. 

(December  >,  1880.) 

ERROR  to  the  Superior  Court  for  Richmond 
County  to  review  a  judgment  for  plaintiff 
in  an  action  to  recover  damages  for  peracmal  in- 
juries alleged  to  havensulted  from  defendaut's 
n^ligeuce.  Reverted. 

The  case  is  sufficiently  stated  in  the  opinion. 
Metars.  J.   S.  A  W.  T.  Davldaon  for 
plaintiff  in  error. 

Mesart.  M,  P.  Foster  and  Twiggs  & 
Verdery  for  defendajil  in  error. 

Bleekley.  Gh.  J.,  delivered  the  opinion  of 
the  court: 

According  to  the  declaration,  the  plaintiff,  a 
skilled  carpenter  and  machinist,  erected  and 
put  up  machinery  for  the  defendiuit  Compaoy 
which  he  knew  was  niuafe.  as  to  certain  parts 
of  it,  for  the  lack  of  self-oUers.  He  knew  that 
no  emplove  could  be  relied  upon  to  keep  it 
cited,  and  that  the  omiasioo  to  oil  it  properly 
would  render  it  dangerous.  He  admonished 
the  Company  of  (he  danger,  protested  more  than 
once  against  tbe  omission  to  supply  tbe  needed 
self-oilers,  and  warned  tbe  Company,  even 
down  to  the  day  he  was  injured,  to  have  tbe 
oiling  duly  attended  to.  But  the  Company, 
though  promising  lo  heed  his  repeated  notices 
and  warnings,  fiuled  to  do  bo.  He  nevcrtbe- 
less  remaiora  in  its  employment,  and  suffered 
himself  to  continue  charged  with  the  duty  of 
living  such  attention  to  tbe  machinery  from 
time  to  time,  save  as  to  oiling  and  running  it, 
as  mifht  be  needed,  and  of  performing,  in'the 
capacity  of  carpenter  and  machinist,  eveiything 
requisite  to  be  done,  or  that  he  might  be  or- 
dered to  do.  Twice  on  the  same  day  bis  serv- 
ices became  requisite  in  tbe  spinning-room  to 
make  corrections  or  repairs  in  tbe  machinery. 
The  first  time  tbe  trouble  was  caused  by  the 
want  of  oiling;  and  this  he  discovered,  and 
made  known  to  tbe  boss.  Later  In  tbe  day  be 
was  again  called  upon,  In  a  sudden  emergency, 
hy  the  boss,  to  look  after  the  shafting,  which 
-was  without  self-oilers,  and  put  it  m  order. 
He  found  the  main  belt  had  been  taken  off  and 
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that  the  shafting  had  ceased  running,  and  was 
still.  For  lack  of  oil,  tbe  end  of  the  shaft  and 
the  hanger  had  become  very  hot;  but  he  did 
not  know  that  tbe  oiling  had  been  neglected, 
or  that  tbe  babbitt  had  completelv  mdted. 
While  he  was  in  the  act  of  taking  off  the  belts, 
with  extra  rare,  the  shaft  and  five  pulleys,  tbe 
whole  weighing  over  600  pounds,  fell  upon  him,, 
and  he  was  severely  injured.  The  melting  of 
the  babbitt  was.  the  immediate  cause  of  tbe  fall- 
ing of  the  machinery.  The  declaratloD  attrib- 
utes the  injury  to  the  Company's  negligence  In 
not  supplying  tbe  necessary  self-oilers,  in  not 
properly  oiling  the  machinery,  and  in  employ- 
ing mcompetent  and  unfit  persons  for  superin- 
tendent, boss  and  f)iler.  A  demurrer,  part  of 
it  going  to  the  whole  declaration,  was  over- 
ruled; and  thus  the  question  arises  whether  a 
cause  of  action  is  set  forth. 

The  machinery  was  put  up  by  the  plaintUT 
himself,  and  was  not  afterwards  to  be  used  by 
him,  but  by  others.  His  subsequent  concerD 
with  it  was  only  to  repair  it  and  keep  it  in  order. 
Whatever  defects  it  had,  he  knew;  and  the  fail- 
ure to  oil  it  properly  was  foreseen  and  correcilv 
predicted  by  himself.  One  instance  of  mca 
failure  had  occurred  on  tbe  veiy  day  he  was  In- 
jured, and  this  was  brought  to  his  attention.  If 
he  did  not  know  of  the  second  failure  specifl- 
cally,  it  was  within  his  general  knowledge,  as 
something  likely  to  occur;  and  when  he  saw 
that  the  machinery  was  stopped,  and  that  the 
stoppage  was  because  of  something  wrong 
where  there  were  no  scir-oUers,  be  could  ana 
shfMild  have  anticipated  that  It  had  again  oc- 
curred. He  was  not  ignorant  that  the  end  of 
the  shaft  and  tbe  hanger  had  become  very  hot. 
To  what  should  he  have  ascribed  the  heating 
but  a  lack  of  oil?  He  did  not  know  that  the 
babbitt  had  completely  melted,  but  he  does  not 
allege  ignorance  that  it  had  melted  in  some  de- 
gree; and  the  declaration  avera  that  the  com- 
plete melting  of  the  babbitt  was  the  immediate 
cause  of  the  falling  of  the  shaft. 

While  it  is  the  duty  of  a  master  to  furnish 
his  servant  with  safe  machinery  for  use,  he  is 
under  no  duty  to  furnish  his  machinist  with 
safe  machinery  to  be  repaired,  or  to  keep  it 
safe  white  repairs  are  in  progress.  Precisely 
because  it  is  unsafe  for  use,  repairs  are  often 
necessary.  Tbe  physician  might  as  well  insisC 
on  having  a  well  patient  to  he  treated  and 
cured,  as  the  machinist  to  have  sound  andsafe 
machinery  to  be  repaired.  The  plaintiff  was 
called  to  this  machinery  as  infirm,  not  as  whole. 
An  important  part  of  bis  businesti  was  to  diag- 
nose the  case  and  discover  what  was  the  mat- 
ter. If  he  failed  in  this  branch  of  bis  profes- 
sion, it  was  either  his  fault  or  his  misfortune. 
So  far  as  appears,  no  one  knew  more  of  the 
state  and  condition  of  the  machinerv  at  the 
time  than  he  did;  and  the  object  of  caUingbim 
in  tbe  room  was  that  he  might  ascertain  the 
cause  of  the  trouble,  and  apply  the  remedy. 
Unfortunately,  he  exposed  himself  before  be- 
coming fuUy  aware  of  tbe  extent  to  which  the 
melting  of  toe  babbitt  had  gone;  and  it  was  tbe 
want  of  that  inforroalion,  and  not  tbe  negli- 
gence or  incompetency  of  anyone  connected 
with  the  estaUiuiment,  which  brought  aboul 
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the  In  juiT.  The  Incompetency  and  inattention 
of  the  otoen  gave  him  more  to  do  in  his  voca- 
tion, MHnewhat  as  a  sii^ly  climate  fovois  a 
phTsiclan's  practice. 

It  is  to  the  interest  of  those  who  use  machin- 
ery for  it  to  be  always  in  f^ood  condition;  but 
for  it  to  fail  often,  and  get  out  of  order,  is  ad- 
Yantageous  to  the  man  whose  business  is  to 
make  repairs.   True  it  is  that  the  risk  of  con- 


cealed dangers  incident  to  the  work  of  making 
repairs  is  upon  him,  but  as  the  skilled  machin- 
ist is  best  competent  to  discover  and  avert  such 
dangers,  be  is  the  proper  man  to  incur  tfae  haz- 
ard. It  seems  to  us  clear  that  the  risk  was  up- 
on the  plaintiff  io  the  present  instance,  and  that 
he  is  without  even  the  shadow  of  a  cause  of  ac- 
titm  for  the  calami^  which  befell  him. 
Jttdfftnent  revgnea. 


INDUNA  SITPREME  COURT. 


WASSON,  County  Treasurer,  Appt., 

V. 

Boben  N.  LAMB. 

(  iDd  I 

1.  Where  t&x  receipts  are  reeeiTed  1^ 
m  bmnk  tn  good  faith  as  deposits,  and  credited 
■B  BO  much  moner,  it  t>ecomes  at  onoe  lacrally  lia- 
ble to  tiie  deporttor  as  for  so  much  cash  deposit- 
ed. 

8.  In  determining^  the  UabUlty  of  a  bank 
fbr  frmodolent  representations  ae  to 

Kdveocy*  made  for  the  purpose  of  induoUig 
oertaln  deposits  In  the  form  of  tax  receipts,  where 
this  depends  uo  the  quesCloa  whether  the  deposit- 
or had  oheoked  out  the  whole  amount  deposited 
after  such  represeatatlons,  the  time  of  deposit  of 
such  receipts  Is  the  time  when  they  were  delivered 
and  oredlted  od  depositor's  pass  boolc  and  the 
taxes  marked  paid  by  him  on  the  tax  dupUoate, 
althonvh  he  was  not  credited  therewith  on  the 
books  of  the  book  for  five  days  thereafter. 

(November  1, 1880.) 

APPEAL  b;^  defendant  from  a  judgment  of 
the  Oircmt  Court  for  Marion  County  en- 

elnlng  him,  as  county  treasurer,  from  enforc- 
gan  alleged  lien  for  taros.  Affirmed. 
The  facta  are  snfBcieDtly  stated  In  the  opiu- 

iOD. 

Mettra.  Dnneaait  Smith  Jb  Wilaon  for 

appellant. 
M-.  Balph  HiU  for  appellee. 

BDtehell,  J.,  delivered  the  oplnloo  of  the 
court: 

This  is  an  sppeal  from  a  judgment  and  de- 
cree of  the  MarioD  Circuit  Court  by  which 
Wasson,  as  treasurer  of  Marion  County,  was 
perpetually  enjoined  from  asserting  or  enforo- 
log  an  alleged  ilen  for  taxes  against  certain  real 
estate  which  had  been  transferred  to  Robert  N. 
Lamb,  as  the  assignee  of  Alfred  and  Jobu  C. 
S.  Harrison.  The  question  for  decision  arises 
upon  tlie  following  facts:  lu  April,  1884,  IV&s- 
soo  was  the  treasurer  of  Marion  County,  and 
for  some  months  prior  thereto  kept  an  account 
io  Harrison's  Bank,  a  private  iKiDkiog  house 
owned  and  conducted  oy  Alfred  and  John  C. 
S.  Harrison  in  the  City  of  Indianapolis.  With 
a  view  of  inspiring  conSdeuce  in  the  solvency 
of  the  Arm,  snd  to  induce  the  appellant  to  be- 
lieve that  their  ttaok  was  a  safe  place  for  the 
deposit  of  money,  one  of  the  partners,  atdivers 
times  prior  to  the  28d  day  of  April,  1884.  false- 
ly represented  to  him  thattheflrm  was  solvent. 
Tbeae  repreaentatioDS,  although  relied  on  by 
8L.a  A. 


ttie  appellant,  were  known  to  be  false  by  the 
member  of  the  firm  who  made  them. 

On  the  date  above  mentioned,  the  appellant, 
as  county  treasurer,  delivered  to  the  partner 
above  referred  to  receipts  for  taxes  due  from 
himself  and  the  firm  and  others  to  tbe  amount 
of  $2,086.65;  that  amount  being  at  the  same 
time  entered  as  a  credit  on  tbe  pass  tmok  or 
bank  book  in  which  tbe  appellant  kept  tbe  ac- 
count of  his  deposits  and  checks  with  the  liank. 
At  the  time  the  receipts  were  delivered,  and 
the  credit  entered,  as  above,  the  appellant 
marked  the  taxes  as  baving  been  paid  on  tbe 
tax  duplicate,  snd  charged  himself  with  the 
several  amounts.  This  credit  included  tbe 
amount  assessed  and  due  as  taxes,  tbe  collec- 
tion of  which  was  enjoined  by  the  decree  from 
which  this  appeal  Is  prosecuted.  It  appears 
that  the  credit  for  the  amount  of  tbe  receipts 
was  not  entered  on  the  books  of  the  bank  until 
the  S8th  day  of  April,  1884,  five  days  after  it 
was  credited  by  a  member  of  tbe  firm  oo  the 
appellant's  pass  book,  at  which  time  the  bal- 
ance to  his  credit  was  $49,764.67.  Tbe  appel- 
lant's bank  book  was  balanced  on  the  10th  day 
of  May,  1884.  Tbe  balance  included  the 
amount  of  the  tax  receipts.  After  that  date 
the  appellant  made  depcMits,  and  drew  checks 
ajrainst  bis  balance,  until  in  July,  1884,  when 
tbe  bank,  being  insolvent,  suspended  payment 
and  made  an  assignment,  with  a  balance  stand- 
ing to  tbe  credit  of  tbe  appellant  amounting  to 
$9,388.72.  If  the  amount  of  Ihelax  receipts 
is  considered  as  having  been  deposited  in  the 
bank  as  of  the  date  the  credit  was  entered  on 
the  appellant's  pass  book,  then  he  has  drawn 
out  more  than  be  deposited  since  that  date,  in- 
eluding  the  $2,086.65.  If,  however,  it  is  not 
to  be  considered  as  deposited  until  it  was  en- 
tered OQ  tbe  books  of  the  bank,  no  part  of  it 
has  been  since  drawn  out.  The  learned  court 
below  was  of  the  opinion  that  the  deposit 
should  be  considered  as  made  when  the  appel- 
lant was  credited  with  tbe  amount  of  his  pass 
book;  and  Chat  having  since  that  time  checked 
out  more  than  be  has  since  deposited,  includ- 
ing the  amount  credited  for  toxes,  he  was  in 
no  way  injured  by  the  misrepresentations  con- 
cerning the  solvency  of  the  bank. 

This  conclusioD  is  unquestionably  correct. 
The  general  rule  which  governs  in  keeping  the 
account  between  a  bank  and  a  depositor  is  that 
as  money  is  paid  in  and  drawn  out,  or  other 
debts  and  credits  are  entered,  by  tbe  consent 
of  both  parties,  in  the  general  banking  account 
of  the  customer,  a  balance  may  be  considered 
as  struck  at  the  date  of  each  payment  or  entry 
on  either  side  of  tbe  account.   National  Ma- 
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haiwe  Bank  v.  Peek,  127  Mass.  398;  Latiib  t. 
Mmria,  118  lod.  179. 

Ordinarily,  whenever  a  deposit  is  made,  the 
Amount  and  date  thereof  is  entered  by  the 
cashier  or  teller  in  tiie  bank  book  or  dobs  book 
of  the  depositor;  and  such  entriea,  when  made 
1^  the  proper  officer,  bind  the  hank  as  admls- 
BioDS.  In  some  cases  it  has  been  held  that  they 
become  conclusive  upon  the  bank  like  an  ac- 
-count  stated,  when  the  bank  book  is  balanced. 
1  Morse,  Banks,  dd  ed.  g  391. 

The  settled  rule  is,  where  checks,  drafts  or 
otber  evidences  of  debt  are  received  in  good 
foitfa  as  deposits,  if  the  bank  credits  them  as 
80  much  mone^.  the  title  to  the  checks  or 
drafts  is  immediately  transferred  to  the  bank, 
and  it  becomes  legally  liable  to  the  depositor  as 
for  so  much  money  deposited.  Cragie  v. 
SaSle]/.  99  N.  Y.  181;  Metropolitan  Nat.  Bank 
V.  Loyd,  90  N.  Y.  580. 

So.  when  a  bank  credits  a  depodtor  with  the 
amount  of  a  check  drawn  upon  it  by  another 
customer,  and  there  is  no  want  of  good  faith 
on  the  part  of  the  depositor,  the  act  of  credit- 
ing IsequivaloDt  toa  payment  in  money.  Nor 
can  the  bank  recall  or  repudiate  the  payment 
because,  upon  an  examination  of  the  accounts 
of  the  drawer,  it  is  ascertained  that  he  was 
without  funds  to  meet  the  check,  thomt^b,  when 
tbe  payment  was  made,  the  officers  labored  un- 
der the  mistake  that  there  were  funds  sufficient. 
Bolton  v.  Richard,  6  T.  R.  189;  City  Nat.  Bank 
v.  Bvrna,  68  Ala.  367;  Orfrfw  v.  National  City 
Bank,  46  N.  Y.  785. 

Where,  tfawefore,  tbe  holder  of  a  check  or 
other  genuine  instrument  representing  a  fixed 
ram  delivers  It  to  a  bank,  and  receives  an  un- 
qualifled  credit  as  for  a  deiSnite  sum  of  money, 
ibe  transaction  is  equivalent  to  an  actual  de- 
posit of  no  much  cash  as  of  the  date  of  the 
credit.  tir»t  Nat.  Bank  v.  BurhJiordt,  100  U. 
8.  686  [33  L.  ed.  766]. 

Thus,  in  IHtvg  v.  Medianiea  Nat.  Bank,  86 
N.  J.  L.  588.  a  dispute  having  arisen  concern- 
ing the  tiUe  of  certain  checks,  the  court  said: 
"They  weic  received  and  credited  in  a  cash 
account  as  cash.  ...  By  such  crediting  the 
bank  became  the  owners  of  these  bills,  as  they 
do  of  legal  tender  notes  or  bank  bills  so  de- 
posited. And,  had  the  defendants  failed  tbe 
next  day,  the  plainiiffs  could  not  have  demand- 
ed these  identical  checks  as  their  propertjr,  left 
for  collection,  against  a  receiver  or  an  assignee 
inbankruptcy.  The  plaintiiTs  had  received  the 
price  of  these  checks  by  having  it  crediteil  on 
their  over-drafts,  and  by  drawing  for  it.  Hoff- 
man V.  Fint  Nat.  Bank.  46  S.  J.  L.  604;  3 
Morse,  Banks,  tj^  569,  570. 

In  like  manner,  according  to  the  opinion  of 
Lord  EldoD,  if  bills  are  deposited  and  entered 
in  tbe  customer's  account  as  cosh,  with  his 
knowledge  and  consent,  so  that  he  becomes  en- 
titled to  draw  against  the  amount,  he  will  tlure- 
by  be  precluded  from  claiming  the  bills.  Ex 
parte  Sargeant,  1  Rose,  ir>3:  A}fre8  v.  Farmers 
ds  M.  Bank,  79  Mo.  421;  Story.  Ag.  S  228,  note. 

Upon  principle,  there  can  t>e  no  reason  why, 
if  parties  choose  to  treat  a  deposit  of  paper  or 
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other  securities  as  cash,  so  that  it  is  available 
to  the  depositor  as  cash,  the  transaction  should 
not  be  regsrded  as  equivalent  to  a  deposit  of 
money.  Thus,  as  was  said  by  Wallace,  in 
at.  Louit  A  S.  P.  R.  Co.  y.  Johntton,  37  fed. 
Rep.  348:  "When  a  sight  bill  is  deposited  with 
a  bank  by  a  cnstomer  at  the  same  time  with 
money  or  currency,  and  a  credit  is  given  him 
by  the  bank  for  the  paper,  just  as  a  Bke  credit 
is  given  for  the  rest  of  the  depKieit,  the  act 
evinces  unequivocally  the  intention  of  the 
bank  to  treat  the  bill  and  the  money  or  cur- 
rency, without  discrimination,  as  a  deposit  of 
cash,  and  to  assume  towards  tbe  depositor  tbe 
relation  of  a  debtor,  instead  of  a  bailee  of  tbe 
paper.  If  the  customer  assents  to  such  aclioo 
on  the  part  of  the  bank  by  drawing  checks 
against  the  credit,  or  in  any  other  way.  be 
manifests  with  equal  clearness  bis  intention  to 
be  treated  as  a  depositor  of  money."  If,  by 
mutual  oonseut,  the  bank  and  the  appellant 
choose  to  treat  the  tax  receipts  as  so  much  cash 
deposited  to  the  credit  of  the  latter,  the  trans- 
action must  be  regarded  as  according  to  the  in- 
tention of  the  parties  at  the  time. 

The  conclusion  which  follows  from  what 
has  preceded  is  that  when  the  appellant  trans- 
ferred the  tax  receipts  to  the  bank,  and  re- 
ceived credit  for  tbe  amount  thereof,  the  trans- 
action was,  in  legal  effect,  the  same  aa  if  be  had 
deposited  the  amount  in  cash.  He  had  the 
right  to  draw  his  check  against  It  the  next 
moment  after  the  credit  was  entered,  precisely 
aa  if  he  had  made  the  deposit  in  money.  More- 
over, the  court  finds  that  he  did  check  against 
it  so  as  to  actually  draw  tbe  amount  out  of  the 
bank.  This  being  so,  the  result  is,  assuming 
that  there  was  no  fraud  in  tbe  transaction  when 
the  tax  receipts  were  delivered,  and  the  taxes 
marked  paid  on  the  duplicate,  and  the  appel- 
lant was  credited  on  his  t»nk  book  with 
$3,066.65  as  cash,  he  in  legal  effect  received  the 
amount  of  the  taxes  in  cash  and  the  transaction 
was  consummated  and  closed,  precisely  as  if 
the  bank  had  paid  the  taxes,  and  then  receivri 
the  money  on  deposit  from  tbe  appellant  on  the 
38d  day  of  April,  1884.  First  Nat.  Bank  v. 
Bnrkhardt,  supra. 

We  need  not  inquire  whether  or  not  the  facts 
found  present  such  a  case  aa  would  have  en- 
titled the  appellant  to  set  the  transaction  aside 
on  the  ground  of  fraud,  and  obtain  a  preference 
over  other  creditors  of  the  bank.  It  is  enoasb 
to  say  that,  having  received  credit  as  for  so 
much  cash  deposited,  and  having  checked  out 
a  sum  of  money  after  the  credit  was  ^ven 
him,  which  included  the  amount  of  the  tax 
receipts  for  which  he  obtained  credit,  be  Is  not 
in  a  situation  to  say  that  the  taxes  which  he 
claims  the  right  to  collect  were  not  in  fact  paid. 
He  must  stand  precisely  as  any  other  depositor 
whose  money  was  obtained  by  the  false  repre- 
sentations of  the  officers  of  the  bank,  since  he 
has  t)een  content  to  let  the  transaction  stand  un- 
til, by  the  assignment,  the  rights  of  other  credi- 
tors who  may  bein  like  situation  with  him  have 
intervened.  'There  was  no  error. 

The  judgment  ie  affirmed,  teith  eo9U. 
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LOUISYILLB.  KEW  ALBANY  &  CHI- 
CAOO  R.  CO.,  Impleaded,  etc.,  Appt., 

V. 

Haiy  B.  LUCAS  et  ai. 

(....Ind.....) 

1.  Tbe  wdtarioB  of  mere  formal  sMaaeixbt 
vUl  not  vitiate  a  special  verdict  io  wtaloh  the  teota 
are  property  statod. 

8.  A  railroad  eoBtpany  must  make  it 

■Mlb  'or  pagmiagea  to  leave  Its  can  and  Btatloiu, 
and  to  thateod  th^  mar  demand  that  the  star 
tkma,  approaobea  andacoeoMniesuMdtvttilwiU 
be  In  aoafe  oondltton. 
S.  TbB  eompaaj  maat  Urn  slatlomi 
and  platftotraM  If  p— wngers  are  dtooharged 
after  cuiric 

4.  A  railroad  «NHBpaa»' it  bovad  to  keep 

in  a  aalb  condition  a  puitform  oonneotltijr  lu 
station  with  that  of  cmotber  oompaoy  and  used 
by  both  companies  In  ttansferring  bamage  and 
freight  from  one  road  to  tbe  other,  and  which 
paieengeM  are  likely  to  mippon  was  Intended  for 
tiielr  use  in  pawing  between  the  station*;  and 
benoe  will  be  responaible  for  Injuries  resultlnjj 
from  its  defeGtlve  condition  to  one  of  Its  paawn- 
gen  who  le  unbiv  It  for  that  parpose,  without  no- 
tloe  that  aaoh  naels  Improper,  although  the  de- 
fect whtoh  oamn  the  Injurfea  Is  in  fact  located 


upon  the  portion  at  tbe  platform  belonging  to 
the  other  company, 
ft.  A  carrier's  neflrllcent  act,  from  whtoh 
an  injury  results,  wiQ  be  deemed  tts  proximate 
cauae,  unless  the  oooeequencea  were  so  unnat- 
ural and  unusual  thiU  they  ofmld  not  have  been 
fcHmeen  and  provided  against  by  the  highest 
praotlcabte  care,  although  the  precise  accident 
which  occurred  might  not  have  been  antloipeted. 

6.  One  nevUffent  persui  cannot  escape  li- 
ability for  ms  negllgenoe  beoanse  tbe  negligence 
of  a  third  person  concurred  in  producing  the  in- 
Jury. 

7.  The  Oust  that  one  li^Jnred  by  aa- 
othw'B  nesrligenee  at  the  time  of  the  acci- 
dent did  all  tnat  the  most  prudent  penon  oould 
well  have  done  under  tbe  droamstatioes,  will  ab- 
solve blm  from  the  obaive  ot  oontrlbatcvy  neglt- 
genoe. 

8.  It  Is  competent,  on  cross-examina- 
tion, to  ask  a  medical  witness  his  opinion  as  to 
the  probable  results  of  an  hijary  to  a  person  for 
tbe  purpose  of  testtng  his  skiO. 

CJnnel8.1B89L) 

APPEAL  by  defeDdant,  the  Louisville,  New 
AibaDT  &  Chicago  Railroad  Company, 
from  a  JuagmeDt  of  the  Circuit  Court  of  Por^ 
ter  County  m  favor  of  plaintiff,  and  agalnat  It 


Vote.— Carrier     pamngtn;  rattroad  company  to 
keep  it*  piat/orms  and  apprvachea  in  aafe 
eondUion. 

Tbe  words  "care  and  dlllgenoe"  mean  the  utmost 
oaxe  oonsfstent  wttb  tbe  carrier^  undertaking  witii 
the  passenger,  and  with  a  due  regard  for  all  tbe 
other  matters  which  ought  to  be  considered  In  oon- 
duotlng  the  business.  Dodge  v.  Boston  &  B,  Steam- 
ship Go.  2  L.  R.  A.  88, 148  Mass.  807, 90  Alb.  L.  J.  m. 

A  raUroad  oompany  stopping  a  pswongnr  car  at 
m  point  where  there  ta  no  platform  owes  a  passen- 
ger, not  only  a  reasonably  safe  appliance  for  en- 
abling her  to  alight,  but  tbe  safest  that  has  been 
known  and  tested.  Hlssouri  Fac.  B.  Co.  v.  Worth- 
am,  7S  Tex. »,  8  I..  B.  A.  aBB. 

As  a  general  role,  raUroad  companies  are  bound 
to  keep  In  a  sale  oondltloo  all  portions  of  their 
platforms  and  approaches  thereto  to  whloh  the 
pnbUo  do  or  would  naturally  resort,  and  all  por- 
■  tlons  of  their  station  grounds,  reasonably  near  to 
tbe  platlcaiDS  where  passengers  taking  passage  on 
their  can  wonld  naturally  or  ordinarily  be  likely 
to  go.  Colon  Pac.  B.  Co.  v.  Sue.  2K  Neb.  772;  Reed 
V.  Axtell,  M  Ta.  S81;  Central  B.  Co.  v.  Thompson, 
T8  Ga.  TIO;  Green  v.  Penn^lvanla  B.  Oo.  (Pa.)  86 
VM.  Hep.  06;  LonlsvUle,  N.  A.  A  C.  B.  Co.  v.  Luoas, 
119  Ind.  68a 

The  duty  of  keeping  premises  safe,  even  as 
■gainst  a  mere  licensee,  may  arise  where  afflrm- 
■tlT9  negligmoe  in  managemmt  at  the  premises 
wmUa  be  likely  to  submit  pecBOOS  emroiBinga  priv- 
ilege theretofwe  permitted  to  danger.  larmore 
V.  Crown  Ptdnt  Iron  Co. »  Oent.  Bep.  iOB,  101  N.  T. 

an. 

A  less  degree  of  oaro  ts  required  of  a  railroad 
oompany  in  regard  to  tbe  condition  of  the  ap- 
proaches to  its  oars— such  as  platforms,  halls,  stalr- 
wayst  etc.,  than  tbat  of  tiie  roadbed,  maohlnery, 
etc;  tbe  ride  being  that,  In  regard  to  the  former, 
tbe  conqiatiy  is  bound  slmfdy  to  exerdse  ordinary 
care  In  view  of  tbe  dangers  to  be  apprehended. 
Kelly  V.  Kanhattan  B.  Co.  8  L.  B.  A.  74. 112  N.  Y. 
443. 

To  charge  a  defendant  with  negligence  In  falling 
eLKA. 


to  keep  its  premises  lo  sate  condlttoD,  whereby  ac- 
cident and  Injury  have  resulted  to  another,  he 
must  have  done  or  omitted  to  do  an  act  by  which  a 
legal  duty  or  obligation  has  been  violated.  Trask 
v.Sbotwell  (Minn.)  tf  N.  W.  Bep.  608. 

The  oompany  is  liable  In  fidUng  to  provide  a 
proper  platform,  or  to  notify  passengers  going  on 
the  platform  of  the  approach  of  a  train.  Union 
Pac.  B.  Oo.  V.  Sue,  26  Neb.  772. 

Where  It  leaves  the  platform  of  its  depot  fn  an 
unsafe  condition  it  to  liable  for  any  Injuries  to  a 
passenger,  although  predsely  such  an  accident  as 
actually  occurred  might  not  have  been  anticipated. 
Loutovflle.  N.  A.  ft  C  B.  Co.  v.  Lucas,  U9  lad.  688. 

Where  thve  to  an  unguarded  bole  left  in  a  pas- 
sageway, at  Its  station,  likely  to  be  used  by  pw- 
sons  going  to  and  from  its  cars,  it  Is  negligence. 
Green  v.  Ponnsylvanhi  B.  Co.  88  Fed.  Rep.  06. 

Where  a  platform  maintained  J<rintly  by  two 
r^lroad  companies  for  the  purpose  ot  enaWng 
passMigers  to  pass  from  tbe  depot  of  one  of  the 
oompanles  to  tbat  of  the  other  to  negligently  left 
In  an  unsafe  condition,  both  oompanles  are  liable 
to  a  passenger  for  injuries  sustained  while  passing 
over  sucfli  idatforms.  Lucas  v.  Fenns^vanla  Oo. 
(Ind.)21N.B.Bep.S7Si  Loutovflle,  N.  A.  ft  a  R  Oo. 
V.  Lucas.  119  Ind.  688. 

JMa  to  U0M  gtattona. 

It  to  the  duty  of  railroad  oompanles  to  have  tbelr 
stations  lighted  for  the  accommodation  and  safety 
of  passengers  arriving  or  departing  upon  their 
tialiis  during  the  darknees,  and  they  are  liable  to 
them  for  Injuries  from  the  want  of  such  lights,  un- 
less such  Injuries  are  oontrlbnted  to  by  the  passm- 
gen*  own  negUgeooe.  Fordyoe  v.  Merrill,  tt  Atk. 
297;  Orimes  v.  Pennsylvania  Co.  (Oblo}  86  Fed.  Bep. 
72. 

A  railroad  company  must,  for  tbe  safety  of  Its 
passengers,  property  light  Its  platfOTm  wttbin  a 
reasonable  time  before  the  arrival  and  departure 
of  trains.  Grimes  v.  Pennsylvania  Co.  supra ;  Ala- 
bama G.  S.  B.  Co.  V.  Arn<dd,  M  Ak.40^  6  Any  St. 
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Indiaka  Supremb  Court. 


In  an  action  to  lenoTer  damagea  for  personal 
injuries  in  which  it  had  been  united  as  defend- 
ant with  the  Pennsylvania  Company.  Af- 
firmed. 

The  case  sulflciently  appears  in  the  opinion. 
Metsn.    OeoTK*   W.    Frledley  and 

.Gtewcffp  R.  EldridM  for  appellant. 

Memrt.  H.  A.  Gilleti  and  E.  D.  Gram- 
packer,  for  appellee,  Mary  E.  Lucas: 

A  passenger  has  a  right  to  presume  that  a 
railnmd  company  has  performed  the  duty  im- 
posed upon  ft  by  law. 

Oineinnati,  W.  &  M.  R.  Oo.  v.  Peters,  80 
Ind.  168,  179:  Sbearm.  &  Redf.  Neg.  g  81: 
Nave  T.  maek,  90  Ind.  205, 208. 

The  law  "requires  of  railroad  companies 
due  regard  for  the  safety  of  passengers,  as  well 
in  the  location,  construction  and  management 
of  the  station  buildings,  platforms  and  means 
of  egress,  as  in  their  previous  transportation." 

Qaynor  v.  Old  Colony  <&2f.M.Go.  100  Mass. 
SIS. 

The  lights  at  the  station  at  a  railway  com- 
pany must  be  enough  to  guide  and  direct 
strangers  who  are  wholly  unacquainted  with 

the  locality. 

Addison,  Torts,  §  246;  Buenemann  v.  81. 
Paid,  M.  &  M.  R.  Go.  83  Minn.  890,  18  Am. 
&  Eng.  R.  R.  Cas.  153;  Afford  v.  Hannibal 
db8t.J.R.  Co.  4  West.  Rep.  790. 22  Mo.  App. 
888;  PenuUm  t.  Chi^Lgo,  m.  L.  AN.O.B.  (U. 


84  La.  Ann.  777,  44  Am.  Rep.  444;  Patten  t. 
Chicago  dk  Jf.  W.  R.  Co.  32  Wis.  624;  McKone 
V.  Mich.  Cent.  R.  Co.  51  Mich.  601.  47  Am. 
Rep.  596.  See  McDonald  v.  Chicago  <£  N.  W. 
R.  Co.  26  Iowa,  124;  Stewart  t.  International 
A  Q.  N.  B.  Co.  68  Tex.  249,  87  Am.  Rep.  758. 

It  is  clearly  a  duty  owing  to  passengers  to 
either  insist  upon  repairs  or  withdraw  from  all 
arrangements  for  jomt  use  of  the  platform. 

Peniston  v.  Chicago,  St.  L.  di  If,  O.  R.  Co. 
U  La.  Ann.  777;  Beon^v.  Connecticut  dP.  B. 
R.  Go.  48  Vt.  101. 

The  test  of  proximate  cause,  where  the  act  of 
a  third  person  intervenes,  is  to  be  found  in  the 
probable  injurioiu  consequences  which  were 
to  be  anticipated,  not  in  the  number  of  subse- 
quent events  and  agencies  which  might  arise. 

Lane  v.  Atlantic  Workt,  111  Mass.  136;  BUl- 
man  t.  Indianapolit,  C.  <£  L.  R.  Co.  76  Ind. 
166;  Barriman  v.  Pittaburgh,  C.  A  St.  L.  R. 
Go.  9  West.  Rep.  488.  448,  45  Ohio  St.  11. 

The  elSclent  and  jHodomlnating  cause,  in 
producing  a  given  event  or  effect,  though  there 
may  be  subordinate  and  dependent  causes  in 
operation,  must  be  looked  to  in  'determining 
the  rights  and  liabilities  of  the  parties  con- 
cerned. 

Baltimore  A  P.  R.  Co.  v.  Bean^,  42  Md. 
117,  approved  in  Tare  Haute  tfi  /.  R.  Go.  v. 
jSiMfc,  96  Ind.  858.  See  Winkler  v.  St.  /.oui*. 
ZM.a  &  R.Oo.i  Weat  Rep.  488,  81  Ma 


Bep.aBi.  BeeNewTork.C.*8t.L.Il.Oo.v.Doane, 
1 L.  R.  A.  ISr.  note.  U  West.  Bep.  466.  U6  Ind.  486. 

PradmaU  and  remote  cause  of  injmy. 

Whenever  one  person  Is  compelled  hy  the  act  or 
omlmioa  of  another  to  do  some  act  from  vhlch  In- 
jnry  to  blmseLf  Is  reasoaably  and  naturally  to  be 
apprehended,  and  Injury  doea  result  from  It,  such 
Injury  should  be  regarded  as  a  conaequenoe  of  the 
act  or  omlasloD  of  the  other.  Handelun  v.  Burling- 
ton, C.  R.  &  K.  B.  Co.  72  Iowa,  709. 

When  one  has  violated  a  duty  Impoaed  upon  him 
by  the  common  lav,  he  should  be  held  liable  to 
ever?  person  injured  thereby  vhoee  injury  la  the 
nattn^  and  probable  oonsegueoce  of  his  miscon- 
duct. Seaiev.  Qulf,C.fta.F.B.Oo.BSTex.9r4. 

The  damage  to  be  reoovered  must  always  be  the 
natural  and  proximate  consequeaoe  of  the  act 
oomptalned  f of .  Tedder  v.  Hfldretb,  2  Wle.  4S7; 
Walker  t.  Bails,  1  Snoed  Xleuo.)  61^  Sedffw.  Dam- 
ages, 86. 

Hbe  ronlt  must  be  the  natural  and  probable  oon- 
seqnenoe  of  tiie  act  (Bhrgott  v.  New  Tork,  96  N.  Y. 
264;  Wiley  v.  West  Jeraey  R.  Co.  44  N.  J.  L.  347J.— 
one  which  could  have  been  foreseen  in  the  light  of 
the  attending  drounutanoes,— If  the  act  does  not 
amount  to  wanton  wron^  (Hilwaukee  A  St.  P.  R. 

00.  T.  Kellogg,  94  TJ.  8.  469  (S4  L.  ed.  256);  Scheffer 
V.  WashfDgtxin,  C.  M.  ft  G.  8.  R.  Co.  106  U.  S.  S49  (26 
L.  ed.  1070);  Schmidt  v.  Hitchell,  84 IIL 196;  Binford 
V.  JohnstiHt,  82  rnd.  420;  Gbmpbell  v.  Stillwater,  8S 
Hinn.  808;  Eames  V.  Texas  A  N.  O.  R.  Oo.  68  Tex. 
660;  The  MoHIng  HIU,  L.  R.  9  Frob.  DIv.  106;  Ab- 
kloeon  v.  Goodrich  Tranap.  Co.  60  Wis.  141;  Vloara 
V.  Wiloocks,  8  East.  1;  Memphis  ft:  C.  R.  Co.  v. 
Beeves,  77  U.  8. 10  Wall.  178  (19  L.  ed.  909);  Cuff  v. 
Newark  ft  N.  Y.  B.  Co.  86  N.  J.  L.  17),-^hough  ft 
be  not  the  nocceeary  result.  Hiller  t.  St.  Louis, 

1.  U.  ft  S.  U.  Co.  7  West.  Rop.  122.  90  Mo.  889;  Balti- 
more City  Pass.  R.  Co.  v.  Kemp,  SI  Md.  74. 

It  la  not  neoessary  to  a  defendant's  liability,  af- 
ter hfs  negHeenoo  has  been  esiabllBbed,  to  show,  in 
addition  thereto,  that  the  ooDsequeDoes  of  his 
negligence  ooald  have  been  foreseen  hy  him;  It  Is 
6L.R.  A. 


sufficient  If  the  injuries  are  the  natural,  though 
not  the  necessary  or  Inevitable,  reeult  of  the  negli- 
gent fault.— Buoh  injuries  as  are  likely,  in  ordinary- 
circumstanoee,  to  ensue  from  the  act  or  omission 
in  question.  Miller  v.  St.  Louis,  I.  H.  ft  8.  B.  Co. 
eupro. 

The  law  "oontenteth  Itself  with  the  Immediate 
cause,  and  judgeth  of  acts  by  that,  without  looking 
to  any  further  d^ree."  Baoon,  Kax.  of  the  Law, 
Hegula  1;  Broom.  Max.  166. 

Jjamages  wblcb  are  the  legal  and  natural  reeult 
of  the  act  done,  though  to  some  extent  contlDgeot, 
are  not  too  remote  to  be  reoovered.  Taylor  Mfg. 
Co.  T.  Hatcher  (Ga.)  8  L.  B.  A.  687,  89  Fed.  Bep.  44a 

If  the  wrong  and  the  resulting  damage  are  cot 
known  by  common  experience  to  be  natnnUl7  and 
usually  In  sequence,  and  the  damage  doea  not,  ac- 
cording to  the  ordinary  course  of  events,  ftdlow 
from  the  wrong,  then  the  wrong  and  the  damage 
are  not  Bufflcieotly  conjoined  or  ooncatenated  ma 
cause  and  effect  to  support  an  action.  Haley  t. 
Chicago  ft  N.  W.  B.  Co.  21  Iowa.  16;  Marble  v.  Wor- 
oeater,  4  Gray.  886;  Anthony  v.  Slald,  11  Ifbt  tK; 
Silver  V.  Frazler,  8  Allen,  882;  Dale  v.  Qrant,  H  N. 
J.  L.  142;  Craln  v.  Petrie,  6  Hill.  6^^ 

When  two  causes  co-opermte  to  produce  the 
damage  resulting  from  the  Injury,  the  proxirant« 
cause  is  the  originating  and  efficient  cause  which 
seta  the  other  cause  In  motion.  lAplelne  v.  Mor- 
gan's L.ftT.  B.ft  S.  Co.  lL.B.A.8I8.40La.  Ann. 
661. 

So.  where,  by  the  acts  of  omtsslon  or  oommtaslon 
of  defendants,  their  horses  ran  away  and  collided 
with  a  carriage,  causing  (he  hoisoe  attached  there- 
to to  be  dashed  down  a  depreesion  in  the  road, 
throwing  one  of  the  occupants  of  the  oatrlase  to 
the  ground  and  killing  her,  there  was  direct  causal 
connection  between  the  collision  and  the  killing'. 
■Belk  V.  People,  16  West  Hop.  69, 125  III.  584. 

And  where  a  i>er8on  traveling  by  night  along  «. 
country  road,  in  a  wagon  driven  1^  a  man  known 
by  him  to  be  drunk,  fs  overturned  and  injured  by 
being  precipitated  down  an  unfenced  bank  at  the 
side  of  the  road,  the  drunken  oess  of  the  driver,  and 
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App.  99;  Lewia  v.  Ftint  <£  P.  M.  B.  Co.  M 
Mteh.  SB. 

When  a  general  subject  is  opened  by  an  ei- 
amination  In  chief,  the  cross-examining  coun- 
sel may  go  fully  into  the  details,  and  may  put 
the  case  before  the  expert  witness  in  rarious 
phases. 

Louimille,  N.  A.  <&  G.  B.  Co.  v.  Falvej/,  1 
West.  Bep.  868.  104  Ind.  409,  421. 

Elliott,  Oh.  J.,  delivered  the  oidnloo  of  the 

court: 

The  appellee  in  her  complaint  charges  the 
aj^llant  and  the  Pennsylvauia  Company  with 
negligence  in  suffering  a  platform  adjoiniog 
their  stations  at  Wanatah  to  become  unsafe, 
and  avers  that  without  fault  on  her  part  she 
fell  through  a  bole  in  the  platform,  and  was 
severely  and  permanently  injured.  The  Penn- 
OTlvania  Company  was  awarded  judgment  on 
the  special  verdict,  and  the  appellant  alone 
prosecutes  this  appe^.  No  objections  have 
been  urged  to  the  complaint  in  argument,  and 
we  do  not,  therefore,  give  a  synopsis  of  it. 

The  special  rerdict  is  not  ill,  although  it 
does  not  contain  the  usual  formal  conclnsioD. 
When  the  facts  are  properly  stated,  the  omis- 
sion of  mere  formal  statements  will  not  vitiate 
a  special  verdict.  The  special  verdict  reads 
thus:  "  We,  the  jury,  having  been  zequired 
to  find  a  apecial  verdict  In  this  acUon,  do  And 


the  facts  in  the  case  to  be  as  follows:  That 
said  defendants  are,  respectively,  railroad  cor- 
porations of  and  in  the  State  of  Indiana,  and 
were  such  at  the  time  of  the  injury  hereinafter 
mentioned.  That  at  the  time  of  such  injuiy, 
and  for  scveml  years  prior  thereto,  the  said  de- 
fendants  were  respectively  controlling  and 
operating  railroads,  the  road  of  said  Pennsyl- 
vania Company  running  through  the  State  of 
Indiana  from  east  to  west,  and  throuxh  the 
Counttes  of  La  Porte  and  Porter,  m  said 
State:  and  the  one  of  said  defendant  Louis- 
ville, New  Albany  &  Chicago  Railway  Com- 
pany  running  through  said  State  from  north 
to  south,  and  through  said  County  of  La 
Porte.  That  said  rulroads,  at  the  time  of 
such  injury,  did  and  for  twenty-flve  years 
prior  thereto  had  crossed  each  other  at  grade, 
and  nearly  at  right  angles,  at  the  Village  of 
Wanatah,  in  said  County  of  La  Porte.  That 
those  io  control  of  said  respective  railroads 
had  during  all  of  said  twenty-flve  years  solic- 
ited and  invited  an  interchange  of  freight  and 
passenger  traffic  at  said  point  of  crossing,  and 
at  the  time  of  such  injury  said  defendants 
were  doing,  and  for  Ave  years  prior  thereto 
had  been  doing,  a  large  business  (n  the  way  of 
interchange  of  freight  and  passengers  at  said 
point,  each  maintaining  a  regu^r  station, 
with  passenger,  ticket  and  freight  offices 
at  said  point,  and  transferring  neight  and 


not  tbe  defective  condition  of  the  road,  U  the  proxi- 
mate oanse.  Henbey  v,  Iflll  Creek  Twp.  Road 
Comre.  (Pa.)  8  Gent.  Rep.  SK. 

PlalntflTB  Desrllgenoe,  in  order  to  b«ir  a  recovery, 
must  have  been  a  proximate  cause  of  the  tnjiuy- 
OonnraU  v.  Caiarlatta,  aftA.B.Oo.9TN.C.U: 
Bomer  r.  VIlUanM,  100  N.  a  X80;  Virginia  Wdlanct 
R.  Co.  V.  White.  U  Ta.  4S6. 

mie  oontrlhutory  negU^noe  of  a  driver  fs  not  im- 
putable to  a  passenger,  so  as  to  defeat  his  rlfht  of 
■ctloD  for  perscnal  inlurfee  to  which  driendanfa 
nesrllsence  dJreotly  oootilbuted.  Sheflleld  v.  Oen- 
tnl  U.  Teleph.  Co.  (Ohio)  38  Fed.  Rep.  lAt. 

The  negllKeooeof  a  responsible  agent  Interven- 
ing between  the  defendaafsaegUgenoe  and  the  in- 
jury  snSeted  breaks  theoansal  eoonectkm  between 
the  two.  But  tf  tbe  Intervening  aot  or  negllgenoe 
Is  a  natural  or  protwble  result  of  the  original  neg- 
ligence, the  latter  will  be  regarded  as  the  proxi- 
mate cause  of  the  Injury.  Ifahogaoy  v.  Ward,  18 
B.  I.  — ,  Index  DD,  IM. 

Where  ime  paying  toll  tireaks  through  a  def^otive 
board  of  the  bridge  on  a  dark  night  and  Is  precipi- 
tated Into  a  river,  the  fact  that  he  knew  such  de- 
fect and  its  locatloQ  does  not  defeat  his  right  of  ao< 
tion  against  the  bridge  oompfcny.  Vonongabela 
Bridge  Oo.  v.  Bevard  (Pa.)  10  Cent.  Bep.  4111. 

Men  error  in  iuAgment  teeose  of  donper,  not  eon- 
tHbutorif  neoHcwnee. 

When  tiie  whole  transaction  Is  tbe  ooourrence  of 
a  momeat,  a  man  is  not  to  be  held  responsible  for 
oontributory  negllgeoce  If  he  erre  in  his  estimate 
of  the  danger  that  confronts  him.  Qoodrlcb  v. 
New  York  Cent,  ft  H.  K.  B.  Co.  tt  N.  Y.  a  R.  TB7. 

If  defendant  has  so  acted  as  to  Induce  plaliiUff. 
acting  witA  reasonable  prudence,  to  incur  the  dan- 
ger; or  If  plaintiff,  by  defendant's  negligence,  is 
placed  In  a  situation  of  peril,  to  escape  which  he 
TOhmtarOy  Inours  another  danger,  defendant  la 
liable,  altlunigh  ptainttff  may  not  In  tbe  emergency 
have  poTsued  the  ooatse  wbtofa  ordinary  prudence 
would  have  dictated.  Harris  V.  Clinton  Twp.  7 
Weat.  Rep.  686, 84  Mich.  447. 

OL.RA. 


Where  a  person  la  auhjeoted  to  danger  by  tbe 
fhult  of  another,  the  oourt  cannot  any  that  one 
course  or  the  other  taken  to  av(dd  the  danger  la  ^e 
more  hazardous,  and  was,  under  the  clroumstanoes, 
contributory  negligence.  Hawklna  v.  Johnson,  2 
West.  Bep.  MB,  106  Ind.  90. 

Where  a  passenger  is  Injuied  by  the  negligence 
of  a  carrier,  an  act  done  by  tbs  former  In  the  ftice 
of  ImpendlUK  danger,  for  the  purpose  of  avoiding 
the  same,  does  not  constitute  "contributory  negli- 
gence," although  it  may  tn  fact  have  helped  to  pro- 
duce the  Injury  complained  of.  Ladd  v.  Foster 
(Or.)  81  Fed.  Rep.  827. 

A  stage-coach  proprietor  is  liable  for  an  Injury  to 
a  paaaenger  caused  by  the  negligent  overturning 
at  the  coach,  notwithstanding  the  pnmmgrr  oon- 
trtbuted  to  the  injury  by  hia  own  rashneaa.  hnpru- 
dence  or  Indlsoretion  at  the  time  of  theaoddeot. 
If  he  did  only  what  a  person  of  ordinary  prudence 
would  probably  have  done  under  the  same  oiroum- 
Btancee.  Lawrence  v.  Green,  70  CU.  417. 

The  driver  of  a  carriage  on  a  dark  night,  hearing 
a  buggy  coming  at  full  speed  toward  hbn,  la  not 
negligent  tn  taking  the  side  of  the  road  belonging 
to  him,  although  bad  he  remained  where  be  waa 
the  Injury  would  have  been  avoided.  Flower  t. 
Witkovaky.  00  Mich.  871, 14  Wcet.  Rep.  44. 

The  rule  that  a  man  In  a  position  of  danger  Is  not 
responsible  for  a  mistake  of  Judgment  In  getting 
out  la  subject  to  the  quallQcatlon  that  he  must  have 
gotten  Into  the  danger  without  negUgenoe  orfaidt 
of  his  own.  Pennsylvania  R.  Co.  v.  Aiken  (Pa.)  20 
Pittsb.  L.  J.  N.  8. 188.  25  W.  N.  C.  18.  -post, — . 

Where  two  persons  approach  each  other  upou  a 
road  covered  with  snow,  through  which  a  track  has 
been  broken  for  teams,  the  one  on  foot  and  tbe 
other  In  a  slel^.  and  ttiey  come  Into  oolllsion,  and 
the  one  on  foot  is  Injured,  the  fact  that  he  did  not 
step  out  of  the  t>eaten  track  to  allow  tbe  other  to 
pass  la  not  conclusive  evidence  of  contrtbutory 
negUgenoe.  Kendall  v.  Kendall,  7  New  Bng.  Bep. 
100.  U7  Mass.  48& 

A  verdict  will  not  be  annulled  merely  tieoause  in- 
artiflolal  expressions  and  words  are  used  in  framing 
It.  State  V.  Wilson,  1 L.  R.  A.         La.  Ann. 
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the  baggage  of  posseDgers  from  one  to  the 

other. 

"That  the  said  defcDdaot  LouisTiUe,  Kew 
Albany  &  Chicago  Railway  CompaDy  to  the 
north  of  said  croesing  had  a  mam  track  and 
one  aide  track  east  of  and  Immediately  adjoin- 
ine  the  same,  and  about  ten  feet  ease  of  said 
aide  track  had  a  building  thirty-six  feet  long;,  the 
north  half  of  which  was  used  and  occupied  by 
said  Companras  a  passenger  waiting-room  and 
ticket  and  telegraph  office,  and  the  south  half 
thereof  as  a  freight-room,  and  in  front  of  such 
building,  and  extending  to  the  said  side  track, 
a  platform  at  an  elevation  of  about  one  foot 
from  the  grade  of  its  tracks,  which  building 
was  forty-aeven  feet  north  of  said  crossing. 
That  said  defendant,  the  PennsylTania  Com- 
pany, to  tbe  east  of  said  crossing  had  one  main 
track  and  a  side  track  north  of  and  immedi- 
ately adjoining  the  same,  and  about  ten  feet 
north  Of  said  aide  track  a  freight-house  forty- 
one  feet  long,  and  in  front  of  sacb  freight- 
hoose,  and  extending  to  said  aide  track,  a 

filatform  at  an  elevation  of  about  three  fe&t 
rom  the  grade  of  its  tracks,  without  any  steps 
leading  down  therefrom  to  the  ground,  which 
freight-honae  was  fortiy-one  feet  east  of  said 
crossing. 

"That  said  defendant  Pennsylvania  Com- 
pany had  a  passenger  ticket  office  on  the  south 
side  of  its  main  track,  about  176  feet  east  of 
such  crossing,  with  a  gravel  walk,  on  the 
^rade  of  its  track,  extenung  from  a  little  east 
of  said  ticket  office  nearly  to  the  crosaiDg, 
along  which  walk  it  received  and  dischargra 
its  passengers.  That  there  waa  a  platform 
about  tweniy  feet  wide  extending  from  said 
Pennsylvania  Company's  freigbt-house,  and 
connected  with  and  joining  on  to  tbe  said 
platform  in  front  thereof,  and  so  extending 
thence  westward  along  and  abutUng  on  said 
side  track,  to  a  point  where  it  joined  and  con- 
nected with  a  like  platform,  about  ten  feet 
wide,  extending  southward  from  said  platform 
in  front  of  said  passenger  and  freight-bouse  of 
the  d^endaat  Louisville,  New  Alhony  &  Chi- 
cago Railway  Company,  and  so  joining  and 
connecting  at  the  angle  formed  by  said  cross- 
ing. That  such  platforms,  and  tbe  respective 
extenstons  thereof  aforesaid  to  such  junction 
thereof  were  under  the  charge  and  control  of 
the  respective  defendants  on  whose  tracks  th^ 
abutted  as  aforesaid,  and  were  used  by  both 
said  defendanta,  for  the  entire  length  thereof, 
for  thdr  joint  use  and  convenience,  for  the 
transfer  of  freight  and  baggsKo  by  one  to  the 
other,  nepectively.  That  said  platforms  were 
so  constructed  and  joined  together  as  aforesaid 
as  to  form,  and  they  did  form,  one  continuous 
passageway,  without  interruption,  or  any  vis- 
ible hindrance  to  the  use  thereof  by  passengers, 
and  were  so  constructed  and  joined  together  as 
to  lead  one  unfamiliar  with  the  locality  to 
suppose  that  they  were  intended  for  the  use 
and  convenience  of  passengers  in  and  from 
the  said  station-house  of  the  defendant  Louis- 
ville, New  Albany  &  Chicago  Railway  Com- 
pany to  that  of  the  other  defendant,  and  so  as 
naturally  to  Invite  such  use. 
U"TheTe  was,  however,  a  waj  of  going  from 
said  station  of  the  Louisville,  New  Albany  & 
Chicago  Bailway  Company  to  the  other,  con- 
■istfng  of  a  jAsak.  walk  about  five  feet  wide, : 
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on  a  grade  with  their  tracks,  and  leading  from 
said  elevated  platform  across  said  side-track, 
and  thence  southward  between  tbe  main  and 
side  tracks,  to  a  point  about  fifteen  feet  north 
of  tbe  main  txaet  of  the  Pennsylvania  Com- 
pany, and  thence  aoulheaatwardly  diagonallT 
across  auch  last-mentioned  track,  to  tbe  south 
side  thereof,  and  connecting  there  with  the 
aforesaid  gravel  wiUk,  whidi  last-mentioned 
route  and  way  was  the  one  ordinarily  used 
by  passengers.  That  the  foregoing,  so  far  as 
therein  stated,  represents  the  situation,  con- 
dition, use  and  control  of  all  the  premises  in 
question  at  the  time  of  the  injury  hereinafter 
menliooed,  end  for  five  years  prior  thereto. 

"  At  the  time,  however,  of  such  injury,  tbe 
said  platform,  so  extending  from  said  Penn- 
sylvania Company's  freight  house  to  such 
junction  and  connection,  waa  old,  decayed 
and  greatly  dilapidated  and  out  of  repair;  and 
alwut  fifteen  feet  east  of  such  junction  there 
was  a  hole  in  said  last-mentioned  platfOTm, 
caused  by  tbe  breakage  of  t^oks  therein,  of 
the  size  and  for  the  space  of  three  to  five  feet 
either  way,  which  hole  was  then,  and  had 
been  and  remained,  open  and  wholly  un- 
guarded for  the  period  of  four  months  prior  to 
such  injury,  and  tbe  existence  thereof,  as  well 
as  such  general  condition  of  such  platform, 
was  during  all  said  time  well  known  (o  both 
the  defendants.  TbfU  there  waa  daring  all  of 
said  time  a  ditch  running  under  said  platform, 
and  immediately  under  said  hole  and  open 
space,  and  the  distance  from  tbe  top  of  such 
platform  to  tbe  bottom  of  such  ditdi  was 
seven  and  one  half  feet 

"  That  on  tbe  12th  day  of  November.  1886. 
the  plaintiff  in  this  cause  was  a  passenger  for 
hire  on  one  of  the  regularpaf»encer  trains  of 
the  defendant  Louisville,  New  Albany  &  Chi- 
cago Railway  Company  from  the  soutii,  des- 
tined for  Wanatah  aforesaid,  and  intending 
there  to  take  a  train  on  said  Pennsylvania 
Company's  road.  That  such  train  on  which 
plaintiff  was  ao  traveling  arrived  at  and 
stopped  in  front  of  the  said  passenger  house 
of  said  Louisville,  New  Albany  &  Chicago 
Bailway  Company,  at  Wanatah  seCoresiUd,  at 
6.80  P.  M.  of  that  day.  That  it  was  then  after 
nightfall,  dark  and  raining.  That  she  alighted 
from  said  train,  and  the  train  immediately 
moved  on  and  away.  That  said  platform  was 
wholly  unlighted,  and  there  was  no  light  vis- 
ible in  or  about  said  passenger  house  or  the 
platform,  or  the  tracu  in  nont  tboeof,  nm 
any  person  in  attendance  thereon  or  present 
thereabouts.  That  plaintiff  was  whollv  unfa- 
miliar with  said  premises,  only  knowing  tbe 
general  direction  from  one  station  to  tbe  other. 
That  she  so  alighted  between  said  tracks,  and, 
discerning  tbe  outlines  of  said  elevated  plat- 
form in  front  of  such  passenger  house,  she 
stepped  at  once  to  and  upon  the  same,  and 
from  there,  looking  around,  she  did  no^  and 
by  reason  of  the  darkness  could  not,  discover 
such  walk  between  tbe  tracks,  nor  any  en- 
trance to  such  station  building,  but  could  and 
did  discover  the  said  elevat^  platform,  ex- 
tending southward  in  tbe  direction  of  the 
other  road.  That  die  had  no  notice  or  knowl- 
edge of  the  exialenee  at  saebiralk  between 
the  tm^  of  tbe  LooiBville,  New  Albany  ft 
ChiragD  Hallway  OonqMny.  That  after  laak- 
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log  abont  sbe  did  not  hot  could  she  see  or 
bear  any  person  about  tbe  premises,  and  there 
were  no  lights  visible,  except  in  the  distance, 
and  upon  or  beyond  the  said  Pennsylvania 
Company's  railroad.  That  there  was  barely 
sufflaeot  light  to  enable  a  person  to  seetfae  gen- 
eral outlines  of  said  buikilnga  and  platforms. 
That  said  plaintiff  knew  of  no  other  way,  and, 
supposing  and  belfevine  that  tbe  said  plat- 
form, so  extending  south,  was  tbe  way,  and 
the  only  way,  from  said  station  at  which  she 
alighted  1o  tbe  other,  she  carefully  walked 
along  the  same  southwardly  to  such  junction, 
and  turned  thence  eastward  on  said  Pennsyl- 
vania Company's  platform,  still  snpposing  and 
believing  as  aforesaid,  and  without  any  notice 
or  knowledge  of  any  defect  or  imperfection  in 
said  platform,  and  unable,  on  acconnt  of  the 
darkneas,  to  discern  any  defect  or  imperfection 
tiberein;  and,  so  walkin;  on  carefully  and  at 
a  moderate  gait,  she  suddenly,  and  without 
notice  or  wamhig,  stepped  into  and  fell 
tfaroiigh  the  hole  aforesaid,  to  tbe  bottom  of 
said  ditch,  and  by  reason  of  each  fall  she  suf- 
fered severe  and  permanent  phydcal  injuries, 
whereby  sbe  was  aud  is  damaged  in  the  sum 
of  $4,000.  That  during  all  Uie  time  trom 
her  alightiog  from  such  train  tothe  occurrence 
of  such  fall  and  injury  the  plaiotiff  was  exer- 
cising such  care,  caution  and  prudence  as  per- 
sona of  ordinary  prudence  would  and  do  exer- 
cise under  like  circumstances. 

"Kow  if.  upon  the  facts  aforesaid,  plaintifE 
is  entitled  to  recover  against  the  defendants  or 
either  of  them,  then  we  find  for  tbe  plaintiff, 
and  assess  ber  damages  at  $4,SO0." 

The  plaintiff,  as  a  passenger  of  the  appel- 
lant, was  entitled  to  demand  that  the  stations, 
approaches  and  accessories  used  by  it  should 
be  kept  in  a  safe  condition.  A  carrier  of 
passengers  is  under  a  duty  to  provide  and 
maintain  safe  alighting  places,  and  for  a 
breach  of  this  duty  must  respond  in  damages 
to  a  passenger  who,  without  contributory  fault 
on  bis  part,  is  injured  by  anegHKcnt  failure  to 
perform  this  duty.  Terre  Haute  <£  /.  if.  Go.  v. 
Buck,  96  lod.  846;  Cincinnati,  H.  &  I.B.  Co. 
V.  Oirper,  112  lod.  26,  11  West.  Bep.  231; 
Longmere  v.  Great  We$tem  R.  Go.  19  C.  B. 
K.  S.  188:  Bttnm  v.  Great  WeOem  R.  Go. 
e  C.  B.  N.  8.  »28;  Cltuaman  v.  Long  Idand 
R.  Cfa.  73  N.  T.  806;  McDonald  v.  Chicfwo  ds 
2f.W.  ROo.26  Iowa,  124;  3fcKone  v.  Mich- 
igan  Cent.  B.  Co.  51  Mich.  601. 

Where  passengers  are  discharged  after  dark, 
it  is  the  duty  of  the  railroad  company  to  light 
its  stations  and  platforms.  JHotea  v.  LouimiUe, 
N.  O.  dk  T.  B.  Co.  89  La.  Ann.  649;  Stewart  v. 
International  A  Q.  N.  B.  Co.  58  Tex.  289; 
Foratfth  v.  Boeton  d>  A.  E.  Co.  108  Mass.  610; 
Beard  v.  Conneetieut  A  P.  B.  R.  Co.  48  Vl.  101 : 
Buenemann  v.  St.  Paul,  M.  M.  R.  Co.  82 
Minn.  890;  Quaife  v.  Gkirago  cfe  N.  W.  B.  Co. 
48  Wis.  518;  Qaynor  v.  Old  Colony  i&N.R  Co. 
100  Haas.  216. 

The  duty  of  a  railway  carrier  does  not  end 
when  it  provides  safe  cars,  engines  and  appli- 
ances, for  its  duty  extends  so  far  as  to  require 
it  to  provide  means  for  passengers  to  safely 
enter  its  cars  at  its  stations,  and  that  duty  also 
requires  tbe  carrier  to  make  it  safe  for  them  to 
leave  ils  cars  and  stations.  After  the  passenger 
has  left  the  cars  and  stations  of  a  railway  car- 
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rter,  Its  du^  as  a  carrier  ceases,  but  not  unto 
then.  Otneinnati,  H.  A  L  R.  Go.  v.  Carper, 
auvra. 

It  was  the  duty  of  the  appellant  to  kt«p  the 

Platform  which  is  used  in  conjunction  witb  the 
'ennsylvania  Company  in  a  safe  condition. 
The  situation  of  the  platform  and  tbe  manner 
of  its  construction  were  such  as  to  make  it  the 
duty  of  tbe  appellant  to  see  that  it  was  safe; 
for  it  was  bound  to  know  that.  If  it  became, 
unsafe,  the  lives  and  limbs  of  its  passengers 
were  put  in  peril.  A  railroad  company  may 
not  be  bound  to  foresee  and  provide  against 
accidents  that  no  one  could  by  the  highest  de- 
gree 'of  practicable  care  anticipate;  but  it  is 
bound  to  use  the  highest  degree  of  practicable 
care  to  provide  against  acddeots  to  passengers 
that  may  be  foreseen  and  prevented.  Lovit- 
Title,  a.  A.AC.B.  Co.  V.  Wood,  118  Ind.  544, 
12  West.  Bep.  308;  Wabath,  St.  L.  <fi  P.  B. 
Co.  V.  Loeke,  112  Ind.  404,  11  West.  Rep.  877; 
Terre  Havte  A  I.  R.  Oo.-v.  Buck,  eupra;  Bin- 
ford  v.  Johnst<m,  82  Ind.  426;  LouietnlU  A  N. 
R.  Go.  V.  Schmidt,  81  Ind.  264;  GravfordMOle 
V.Smith,  79  Ind.  808;  WagaerY.  Gotdtmith,!^ 
Ind.  517;  Bilbnan  v.  Indianapolis,  G.  d  L.R. 
Co.  76  Ind.  166. 

The  negligence  of  the  appellant  in  leaving  a 
platform  constructed  as  was  the  one  described 
in  the  verdict  in  adangerous  condition,  without 
lights  or  guards,  might  have  been  expected  to 
bring  upon  a  passenger  Just  such  an  injury  as 
the  plaintiff  actually  received,  and  the  appel- 
lant was  in  fault  far  not  foreseeing  and  guard- 
ing against  what  did  occur.  The  consequences 
wnicn  resulted  were  the  natural  consequences  of 
the  appellant's  breach  of  duty,  and  it|  must  an- 
Bwer  to  the  injured  person.  &yth,  Birming- 
ham Water  Workt  Co.  11  Excb.  im-.Soagv.  Lake 
Shore  (ft  M.  S.  B.  Go.  85  Pa.  298;  Smith  v.  Ten- 
don its.  W.  B.  Oo.L.Kd  C.  P.  14;  Indian- 
apolia,  P.dC.R.  Co.  v.  Piteer,  109  Ind.  179,4 
West.  Bep.  260. 

It  is  not  necessary  that  precisely  such  an  ac- 
cident as  actually  occurred  might  be  antici- 
pated, for  there  is  liability  if  it  was  probable 
that  some  injury  ml^t  result  from  a  n^ligent 
breach  of  duty. 

We  have  diqxwed  of  tbe  atvument  of  appel- 
lant, which  asserts  that  the  negligence  attributed 
to  it  was  not  the  proximate  cause  of  the  ap- 
pellee's injury  in  what  we  have  said;  for,  as 
tbe  authorities  all  declare,  if  the  injury  resulted 
from  the  negligent  act  of  the  defendant,  that 
act  will  be  deemed  the  proximate  cause,  unless 
the  conaeqnences  were  so  unnatural  and  un- 
usual I  hat  they  could  not  have  been  foreseen 
and  provided  against  by  tbe  highest  practicable 
care.  The  authorities  we  have  cited  declare 
the  doctrine  we  have  stated,  as  do  those  which 
follow,  and  many  others.  Bishop,  Non-Con- 
tract Law,  456,  457;  Wharlon,  Neg.  2d  ed. 
§77. 

If  it  were  granted  that  the  negligence  of  tbe 
Pennsylvania  Company  concurred  with  that 
of  tbe  appellant  in  causing  the  appellee's  injury, 
it  would  not  exculpate  the  latter.  It  is  not 
legally  possible  that  one  negligent  person  may 
escape  liability  because  tbe  negligence  of  an- 
other concurred  in   producing  the  injury. 

Pitteburgh,  G.  (fe  St.  L.  R.  Co.  v.  Spencer,  98 
Ind.  186;  Slater  v.  Meraereav,  64  N.  Y.  188; 
Barrett  v.  Third  Ave.  R,  Ci).  45  N.  Y.  828; 
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Thomp.  Neg.  1088:  Bishop,  Non-Contract  Law, 
§573. 

The  question  here  is  not  as  to  the  rights  of 
the  appellaot  against  the  Pennsylranla  Com- 
pany, but  the  question  is,  What  are  the  ri^ts 
of  a  passenger  which  the  appellant  had  under- 
taken to  carry  safely?  The  duty  which  rested 
upon  the  appellant  we  have  already  defined, 
and  it  only  remains  to  add  that  there  is  a  right 
of  action,  althougfa  the  Pennsylvania  Company 
may  also  have  been  guilty  of  culpable  negli- 
gence. 

The  special  verdict  very  satisfactorily  shows 
that  the  appellee  was  not  guilty  of  contributory 
negligence.  Site  had  a  right,  within  reaaonDble 
limits,  to  rely  upon  the  presumption  that  the 
Company  baa  done  its  duty,  and  that  the  plat- 
form was  safe.  Nate  v.  Flaek,  90  Ind.  206- 
308;  Bishop.  Non  Contract  Law,  §  683, 

She  did  all  that  the  most  prudent  person 
could  well  have  done  under  the  circumstances, 
and  this  was  all  that  the  law  requires.  She 
bad  a  rigbt,  in  the  attoation  she  was  placed  by 
tbeappellant,  to  proceed,  usine  care  andcaudon 
as  she  did,  and  the  injury  which  she  received 
is  attributable  solely  to  the  culpable  fault  of 
the  railroad  companies.  Tern  Haute  <fi  1.  R. 
Co.  V.  Buck,  tupra. 

In  considering  whether  or  not  passengers  are 
in  fault,  it  maybe  taken  into  account  that  they 
are  justly  en  tilled  to  presume  that  the  duty  of 
making  statlona,  approaches  and  sutrounmngs 


T  OF  Affkals.  Dec., 

safe  has  been  performed.  Bishop,  Non-Con- 
tract Law,  ^  1086. 

On  cross-examination,  one  of  the  medical 
witnesses  was  asked  whether  the  present  de- 
bilitMed  condition  of  the  pisintlff  mvbt  not  be 
produced  either  directly  or  indirectly  by  the 
fall  she  received;  and  another  was  asked: 
' '  What  might  be  the  result  of  a  dislocation  of 
the  kidney?"  And  the  appellant's  counsel  as- 
serts that  the  trial  court  erred  in  permitting  the 
questions  to  be  asked.  In  our  judgment,  coun- 
sel are  clearly  in  error.  It  is  competent  to  ask 
a  medical  witness  his  opinion  as  to  the  probable 
results  of  an  injury  to  the  person,  on  direct 
examination:  and  it  is  certainly  competent  to 
ask  such  a  question  on  cross-examination  where 
one  of  the  dilef  objects  is  to  test  the  skill  and 
professional  knowledge  of  the  witness.  Good- 
win  V.  State,  96  Ind.  650;  WabaOi  R.  Co.  v. 
Savage,  110  Ind.  106,  6  WesL  Rep.  383;  Loui*- 
DiOe,  ±  A.AV.B.  Co.  r.  FtAtea,  104  lod.  409, 
1  West.  Rep.  868:  himi»m.  If.  A.4tC.a. 
Co.  V.  Wood,  118  Ind.  644-688,  Id  West  Rep. 
SOS. 

We  cannot  hold  that  the  damages  assessed 
are  excessive,  for  there  is  abundant  evidence 
that  the  appellee  was  very  severely  injured, 
and  that  her  injuries  are  of  a  permaDenl  nature. 

Jt^fffmeni  e^ff/rmei. 

Motion  for  rdieariog  oveiruled  September 
19, 1889. 


MARYLAND 


James  T.  PERKINS,  Trustee. 

Lewis  C.  DYER,  A^. 

(,...Md  ) 

A  promlae  to  pay  tazea.  niade  lir  a  taxpayer 
after  the  expiration  of  tbe  time  prescribed  for 
ooUeotlon  Xtj  Ud.  Code,  art.  81, 1 8S,  will  take  them 
out  of  the  ope»tlOD  of  the  Statute  and  make 
them  eof ordble. 

(December  17. 188B.> 

APPEAL  from  an  order  of  the  Circuit  Court, 
Prince  Gwrge's  County,  overruling  a  mo- 
tion to  dissolve  an  injunctioo  against  collection 
of  taxes,  Beveraed. 

The  case  is  staled  in  the  opinion. 
Mr.  R.  B.  B.  Chew,  for  appellant: 
There  is  no  limit  to  the  duration  of  the  lien 
except  that  fixed  by  the  Statute  itself,  and 
there  is  none  under  tnis  Statute  where  the  par- 
ties from  whom  the  taxes  may  be  demanded  do 
not  plead  the  Statute  or  waive  its  provisions, 
or  by  their  conduct  are  estopped  from  pleading 
it.   The  proceeding  is  in  rem. 
Baehbaeh  v.  PiiU,  6Md.  77. 
It  is  not  a  presumption  of  law  that  a  debtor 
will  plead  the  Statute  of  Limitations  to  every 
claim  to  which  it  may  be  pleaded;  such  a  pre- 
sumption cannot  receive  the  s&nctlon  of  any 
court  of  law  or  equity. 
BurUe*  v.  State,  4Md.  274. 
The  plea  of  limitations  Is  Dot  fovored  in  the 
law;  a  part^  is  never  bound  to  make  It,  and 
may  waive  it  at  his  option. 

Farmere  BaTik  v.  Spr^^,  11 UA.  889. 
6L.R  A. 


OF  APPEALS. 


Neither  party  shall  reap  any  advantage  from 

his  own  fraud. 

Shutte  V.  Thompton,  88  U.  8.  16  Wall.  151 
(21 L.  ed.  128). 

No  one  can  rely  upon  the  Slatate  against  a 
claim  after  any  act  done  or  sanctioned  oy  blm 
which  implies  an  abandonment  of  such  defense, 
or  that  the  claim  is  to  be  met  upon  its  merit. 

Welch  V.  Stevart.  2  Bland.  Ch.  87;  MeUeclien 
V.  Ckoae,  t  Bland,  Ch.  85,  note  c. 

Where  delay  in  bringing  suit  is  caused  by  the 
request  of  the  defen&nt,  and  his  promise  to 
pay  the  debt,  and  not  to  avail  himself  of  the 
plea  of  the  Statute,  he  will  not  be  allowed  to 
plead  the  Statute,  as  it  would  be  ag^nst  equitv 
and  good  conscience;  but  in  such  case  tbecrea- 
itor  must  bring  his  action  within  the  statutory 
length  of  time  after  such  promise  and  request 
for  delay. 

Jo]/ner\.  Mamy,  97  N.  C.  148,  4  Gen.  Dig. 
(1889)  p.  1251.  par.  669. 

Agreements  to  waive  proceedings  to  preserve 
and  enforce  statutory  liens  upon  real  estate 
taxed  have  been  expressly  recognized  by  the 
Supreme  Court  of  New  Hampshire. 

Winnipiteogee  Lake  C.  A  W.  Mfg.  Co.  v.  Uil- 
ford,  6  New  Eng.  Rep.  897,  64  N.  H.  514. 

A  naked  promise  not  to  plead  the  Statute  of 
Limitations  to  a  debt  already  barred  is  not 
BufBdent;  but  a  promise  to  pay  will  be  sus- 
tained, as  founded  on  the  original  claim,  and 
continues  it  In  force. 

Stockett  V.  SaetciT,  8Md.  879. 

In  tbis  State  promises  to  pay  open-account 
debts,  or  claims  not  under  seal,  bare  always 
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tieen  held  suffldeot  to  ramoTe  the  bar  of  tbe 
Statute  as  to  aucb  claims,  and  to  give  the  liKbt 
to  sue  upon  tbe  original  cause  of  action  and  not 
upon  tbe  new  promise. 

Bam«y  V.  Smith,  4  Har.  &  J.  486;  Oliver  v. 
Gray,  1  Har.  &  O.  304;  KnigM  t.  .SimM,  29 
Md.  194. 

Id  Gram  v.  Seymour,  6  New  Eng.  Rep.  867, 
69  Yt.  469,  tbe  Supreme  Conrt  of  Vermont 
beld  it  to  be  qnestkmable  whether  any  consid- 
eration other  than  Uie  original  Indebtedneas 
was  necesBaiT  to  support  a  new  promise  to  pay 
tbe  debt,  aod  declared  a  new  promise  to  pay 
tbe  debt  in  legal  effect  to  be  tbe  same  as  an 
agreement  to  waive  tbe  Statute  of  Limitations. 

Tbe  case  shows  a  consideration  other  than 
the  originid  indebtedness,  which  was  held  to 
besuffldenL 

Paddock  v.  CMSv,  18  Yt  485;  Burt&n  v.  Ste- 
WM,  24  Vt  181;  Steamt^.  Stearn»,32\t.  67U. 

Tbe  proceeding  to  enforce  tbe  collection  of 
delinquent  taxes  u  in  rem. 

Bev.  Code  1878,  p.  106;  art.  11,  49,  50; 
State  V.  FhHadetpiia.  W.  dkB.  R.  Co.  46  Md.  376. 

Taxea  are  not  ordinary  debts,  but  of  para- 
mount obligation,  and  generally  not  i^guded 
as  collected  anlil  paid  by  tboeeon  whose  prop- 
erty tb^  have  been  levira. 

State  V.  Bretetier,  8  West.  Rep.  696.  44  Ohio 
St  349;  Jackv.  Weinneit,  3  West.  Rep.  8fl,  116 
m.  105;  Cooley,  Tain.  18. 

The  privilege  of  pleading  tbe  Statute  is  in  tbe 
nature  of  an  exemption  and  should  be  strictly 
construed,  and  not  be  permitted  when  clearly 
waived,  or  the  acts  and  conduct  of  the  party 
aresuch  as  to  constitute  an  estoppel. 

Atlantic  A  P.  R.  Co.  v.  Laueur  (Ariz.)  1  L. 
R  A.  244.  2  Inters.  Com.  Rep.  1U9;  lllinoit  Mut. 
F.  Int.  Co.  T.  Archdeacon,  82  LI.  286,  25  Am. 
Rep.  818;  fimitk  v.  Hiagara  F.  Ins.  Co.  1  L.  R. 
A.  216,  60  Vt.  682;  Ilutton  v.  Marx,  12  Cent. 
Rep.  899, 69  Md.  256;  Belt  v.  maekbum,  28  Md. 
2S7;  State  v.  MeCarty,  60  Md.  878;  Stoekett  v. 
Batrnxr,  B  Md.  874;  Maryland  F.  Int.  Go.  v.  Ou*- 
dorf.  43  Md.  614. 

A  court  of  equity  will  not,  under  such  cir- 
cumstances, lead  its  aid  to  the  consummation 
of  a  fraud  or  a  deceit.  "He  who  bath  com- 
mitted iniquitr  shall  not  have  equity." 

Medferdv.  Levy.  2  L.  B.  A,  86»,  81  W.  Ya. 
649;  Herthey  t.  Weiting,  60  Pa.  244;  Odxtta 
Tramttaya  Co.  v.  Mendel,  L.  R.  8  Ch.  Div.  285; 
1  Pom,  Eq.  Jur.  434,  898;  Roman  v.  Mali,  42 
Hd.  61S. 

Mr.  Oeorffe  C.  Merrick,  for  appellee: 
A  collector  nas  no  right  or  power  to  sell  real 
estate  for  county  taxes  after  four  years  from 
date  of  levy,  if  the  person  from  whom  ihey  are 
demandable  pleads  the  law  requiring  them  to 
be  collected  within  four  years  from  date  of 
levy  in  bar  of  their  recovery. 

Alexander  v.  Walter.  8  GilL  259;  Md.  Laws 
1874.  chap.  488,  g  8S;  ArMns  t.  Oaither,  70 
Md.  184. 

Taxes  are  not  a  debt  in  tbe  sense  used  by  tbe 
law  when  treating  of  the  revival  of  a  debt  by 
new  promise. 

Cooley,  Taxn.  1;  Black,  Tax  TiUes,  g  46; 
Saehbaek  v.  i¥^f«,  6Md.  7J. 

The  law  impoweriog  the  circuit  court  to  ex- 
tend time  of  collectors  and  sheriffs  is  in  8ulx>r- 
dinalion  to  time  limited,  within  which  taxes 
must  finally  be  collected  or  be  barred. 
CL.R.A. 


See  Code,  P 17,  art.  67,  p.  726;  State  t.  Dor- 
wy,  8  Oni  &  J.  76. 

Robinson*  J.,  delivered  tbe  opinion  of  the 

court: 

The  main  question  in  this  case  turns  on  the 
construction  of  section  88  of  article  81  of  tbe 
Code,  which  provides  that  all  county  and  city 
taxes  shall  be  collected  within  four  years  after 
the  same  shall  have  been  levied,  andif  not  col- 
lected witbfai  that  time  the  parties  from  whom 
such  taxes  are  demanded  may  plead  the  section 
in  bar  of  any  recovery  of  the  same. 

The  taxes  in  controversy  have  been  levied 
and  uncollected  more  than  four  years,  and  the 

auestion  is  whether  a  promise  to  pay  them  by 
le  party  &om  whom  they  are  demanded  takes 
such  taxes  out  of  the  operation  of  Uie  Statute. 
The  object  of  tbe  Statute,  it  is  said,  was  to  en- 
force the  speedy  collection  of  taxes;  and  if  the 
collector  has  neglected  to  collect  them  within  ■ 
tbe  time  preseribed,  it  would  be  against  public 
policy  to  allow  him  to  enforce  their  payment, 
even  though  tbe  party  from  whom  tbey  are  de- 
manded may  have  admitted  them  to  be  due  and 
may  have  promised  to  pay  tbe  same.  We  can- 
not agree  to  this  construction  of  tbe  Act. 

Taxes  are  levied  annually  to  meet  the  annual 
expenses  of  the  county  and  cit^  government, 
and  if  the  object  was  to  provide  for  their  speedy 
collection,  we  can  hardly  suppose  tbe  Legisla- 
ture would  have  extended  (be  time  of  their  col- 
lection to  so  long  a  period  as  four  years.  Nor 
do  we  see  how  the  public  is  to  be  benefited,  or 
any  public  policy  subserved,  by  denying  the 
right  to  collect  such  taxes  after  the  expiration 
of  the  lime  prescribed  by  tbe  Act  in  cases  where 
the  taxpayer  admits  them  to  be  due  and  has 
promised  to  pay  them.  And  besides  the  Leg- 
islature had  br  other  Acts  made  ample  provis- 
ion for  the  collection  of  county  and  city  taxes. 
It  had  provided  that  a  copy  of  the  annual  as- 
sessment of  such  taxes  should  be  delivered  to 
the  county  and  city  collectors  within  ten  days 
after  the  assessment;  and  that  such  collectors 
should,  within  six  months  after  its  receipt,  col- 
lect and  pay  to  the  county  and  city  authorities 
alltaxesthustevied;  and,  upon  failure  to  do  so, 
their  bcmds  were  made  liable  to  suit,  and  tbe 
collectors  themselves  liable  to  indictment  and 
punishment.  By  these  Acts  full  provision  was 
made  for  the  speedy  collection  of  such  taxes. 
Prior  to  the  Act  of  1862,  chap.  75,  and  the 
Act  of  1874,  chap.  488,  tbere  was  not,  as  we  all 
know,  any  Statute  of  Limitations  applicable  to 
the  collection  of  taxes,  and  the  object  of  these 
Acts  was  to  prescribe  a  lime  within  which 
county  and  dty  taxes  should  be  collected,  and 
unless  collected  within  that  time,  to  allow  Ibe 
party  from  whom  they  are  demanded  the 
privilege  of  pleading  tbe  provif>{ons  of  the  Act 
in  bar  of  theu:  recovery.  These  Acts  are  noth- 
ing more  nor  less  than  Statutes  of  Limitations 
applicable  to  tbe  collection  of  county  and  city 
taxes,  and  founded  on  the  same  reasons  and 
policy  as  all  other  statutes  and  limitations  are 
founded,  and  must  he  construed  in  accordance 
with  the  settled  rules  which  govern  tbe  c<Hi- 
struction  of  such  statutes.  This  being  so,  a 
promise  on  the  part  of  the  taxpayer  to  pay'such 
taxes,  made  after  the  expiration  of  tbe  time 
prescribed,  must  be  beld  to  take  them  out  of 
the  operation  of  tbe  Statute.   And  as  these 
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taxes  are  made  statutory  Hens,  tbecollector  has 
theilgbt  in  buch  cases  to  enforce  their  payment 
by  execution  and  sale  of  the  property. 

Tbe  remaining  question,  whether  there  was 
such  a  promise  on  tbe  part  of  tbe  appellee,  is 
one  about  which  there  can  be  no  contention. 
Not  only  the  appellaot  himself,  but  Perkins,  bis 
agent  and  clerk,  both  of  whom  are  competent 
witnessea,  testify  that  at  different  times  during 
the  years  1886, 1887  and  1889  the  appellant  re- 
peatedly promised  to  pay  these  taxes,  always 
begging  for  a  little  m<»e  indulgence,  promising 


to  pay  them  first  out  of  one  tobacco  crop  and 
then  the  crop  of  another  year,  and  finally  out 
of  some  insurance  money  which  he  expected  to 
get.  Tliese  promises  were  made  in  tlie  moat 
explicit  terms,  and  after  be  had  examined  each 
of  tbe  tax  bills  separately.  It  ia  quite  unneces- 
sary to  considCT  the  exceptions  to  other  proof 
on  the  part  of  the  appellant  tending  to  show  a 
promise  on  tbe  part  of  the  appellee.  We  rest 
our  conclusion  on  this  point  uppn  the  testimony 
of  the  appellant,  and  of  Perkios,  hit  clerk. 
Order  rtvenad  and  MU  diamimd. 


WISCONSIN  BUPREME  COURT. 


Julias  HEISWINESL  <(  al.,  Be^p4»., 

V. 

ST.  PAUL  FIRE  &   MARINE  INSUR- 
ANCE CO.,  Appt. 

(....WU.....) 

1.  Teatimony  must  be  plain  and  oon- 

■yiaeing  beyond  reaion^de  oootrovenr  In  or- 
der to  overootne  tbe  imamnptlon  that  a  written 
ooDtraot  expreesea  oorreotly  tbe  Intention  of  the 
partlea  thereto. 
8.  Teatlmony  of  mortgayooa  who  had 
taken  tbe  mortgage  for  purohase  money  on  a  sale 
of  Insured  property,  that  upon  aaeigniiiK  tbe  pol- 
icy wltii  the  company's  assent  to  the  purchaser 
tiiey  requested  the  agent  to  put  the  policy  In  a 
shape  that  would  fully  protect  them,  and  he 
agreed  to  do  so,  and  said,  oftor  maUog  an  In- 
donemrat  thereon,  """"f  the  loss  payable  to 
them,  that  he  had  Insured  them,  and  not  the 
mortgagor,  ta  insufflclent,  especially  when  dis- 
puted by  the  agent,  to  warrant  a  reformation  of 
tbe  oODtraot  of  Indomment  so  as  to  make  a  sep- 
arate independent  contract  of  insoranoe  with  ' 


NoTB.— Bc/ormoCton  of  tnmirante  eontroot. 

The  JurlwUctton  of  equity  to  reform  a  written  tn- 
Btrument,  on  the  ground  of  mistake.  Is  exclusive. 
Btory,  Eq.  161-1S7;  FoUett  v.  HeaUi,  16  Wis.  601; 
HaRteon  t.  Juneau  Bank,  IT  Wis.  810;  Hammel  v. 
Qmen  Ins.  Co.  80  Wis.  MS. 

The  court  may  oorrecC  errors,  but  oamiot  make 
new  oontiaota  for  parttes.  Casady  v.  WoodtMiry 
Co.  to  lows,  118. 

A  mistake  of  law  wlU  tie  relieved  against. 
BrougbtOD  V.  Uutt,  8  DeG.  *  J.  AOl;  Be  Condon.  L. 
R.  S  Ch..  609;  Stone  v.  Godfrey,  6  DeO.  M.  &  0. 90; 
1  Story,  Eq.  Jur.  II 138  e,  188 /;  Harney  v.  Charles, 
a  Ho.  157;  Northrop  v.  Graves,  19  Conn.  648. 

The  oonveyanoe  cannot  be  reformed  unless  there 
Is  a  valid,  written,  executory  contract  to  reform 
by.  Glass  v.  Hulbert,  IQB  Maes.  Si;  Elder  v.  Elder, 
10  Me.  80;  Oeborn  v.  Phelps,  10  Oonn.  8^  Best  v. 
Stow,  2  Sandf .  Ch.  tK. 

A  oontraot  must  be  shown  to  exist  whteh,  by  a 
mutual  mistake  of  the  parties,  has  been  hioorreot- 
ly  reduced  to  writing.  Lanier  v.  Wyman,  5  Bobt. 
Oi.  Y.)  147;  Sutherland  v.  Sutherland,  69  £U.  481; 
Svarts  V.  Steger,  6  Or.  147;  Wood,  Fire  Ins.  800. 

Not  only  iB  the  best  evldenoe  reQUlred,  but  ft  must 
be  clear  and  oonvlnolng.  Bryan  v.  Cowart,  81  Ala. 
88;  Cook  v.  Gudger,  2  Jones,  Bq.  172. 

If  the  proofs  are  doubtful  and  unsattofactory. 
and  the  mistake  is  not  made  entirely  plain,  equity 
wUi  withhold  relief,  upon  the  ground  that  tbe 
written  paper  ought  to  be  treated  as  a  full  and  cor- 
6  L.  R.  A. 


them  which  would  not  be  afleoted  by  the  mort- 
gagor's breach  of  the  oondttiona  contained  in  tbe 

poU<^. 

(November  K.I8fle.l 

APPEAL  by  defendant  from  a  judnneot  of 
the  Milwaukee  Coun^  Circuit  Court  in 
favor  of  plaintiffs  in  an  action  for  the  reforma- 
tion of  a  policy  of  fire  insurance,  and  tor  a  re- 
corery  upon  we  poliqr  as  reformed.  Betermd. 

Statement  by  Lyon,  </..* 

This  is  an  action  to  reform  a  policy  of  in- 
surance against  loss  by  fire,  issued  by  tbe  de- 
fendant company  to  the  plaintiffs  on  a  certain 
dwelling^houae,  and  to  recorer  onthereffutned 
policy  the  loss  by  fire  of  such  dwelling- 
house.  Tbe  insurance  is  for  $S,000.  The  term 
of  the  policy  is  five  years  from  Jamury  28, 
1886.  The  policy  contelns  a  large  numlier  of 
conditions  and  '  requiremeDts,  and  specifies 
many  causes  of  forfeiture.  Among  these  are 
the  following:   "If  the  property  or  any  porUon 


root  expresBlon  of  the  intent,  until  the  ocmtrarr  la 
established  beyond  Teaaonable  controveny.  1 
Story,  Eq.  Jur.  fl  162. 

In  order  to  Justify  a  court  in  reformlnga  written 
Instrument  on  the  ground  of  mistake.  It  must  ap- 
pear clearly  that  the  writing,  aa  reformed,  wlU  ex- 
press what  was  understood  and  agreed  to  by  both 
parties.  Andrews  v.  Bssex  P.  A  M.  Ins.  Oo.  8  Ma- 
son, 10;  Sawyer  v.  Hovey,  S  Allen,  8BU  Navlna 
I>unlap,88N.  T.878. 

A  mortgagee  has  an  fnsurabte  mterest  In  the 
property  covered  by  the  mortgage.  Wood,  ¥tn 
Ins.  689;  Holbrook  v.  American  Ins.  Co.  1  Curt.  C. 
C.  103;  Davis  v.  Qulncy  Hut.  F.  Ins.  Co.  10  Allen. 
118;  Fox  V.  Phenix  F.  Ins.  C6. 68  Mo.  888;  Tndeta 
Ins.  Go.  V.  Bobert,  0  Wend.  404;  Bmte  Hut.  P.  Ins. 
Co.  T.  Updegmlt.  21  Fa.  U8;  Boyal  Ins.  Co.  v.  Bttn- 
son,  103  U.  S.  28  <2S  L.'ed.  478);  King  v.  State  Hut.  F. 
Ins.  Co.  7  Cusb.  4;  Carpenter  v.  Providence  Wash. 
Ins.  Oo.  41 U.  S.  10  Pet.  496  (UIL.  ed.  10t4>. 

Tet  thetasnranoe  Is  m  no  senae  aa  Insnnnoe  of 
the  debt,  l>ut  of  the  mortgagee^  Intereat  in  the 
property  as  security  for  the  debt.  Wood,  Fire  Ids. 
868:  King  V.  State  Mut.  K.  Ins.  Co.  7  Cush.  1. 

Making  the  ices  payable  to  tbe  mortgagee  la 
nothing mf«o nor lem than aniq>pointment  of  the 
mortgagee  by  tbe  mortgagor  as  his  agent  to  collect 
the  money.  The  effect  Is  the  same  as  an  assign- 
ment of  the  policy  after  loss.  Wood,  Plre  Ins.  888; 
CarpentOT  v.  ProvidMioe  Wash.  Ins.  Co.  U  C  8.  18 
PeL  486  00  L.  ed.  1044};  King  T.  State  Mut.  F.  Ins. 
Co.  7  Cush.  4. 
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thereof,  shall  be  sold,  transferred  or  incum- 
beml  .  .  .  or  if  any  change  takes  i^ce  in 
the  title,  use,  occupation  or  poesesBion,  .  .  . 
this  pohcy  Shalt  be  void." 

When  the  policv  was  issued,  the  plaintiffs 
were  the  owneiB  oi  the  iiuaied  dwelling-house 
and  the  form  on  which  it  was  rituatra.  On 
April  S7,  1866,  they  sold  and  conveyed  the 
farm  to  one  Lindner  for  $6,000,  and  took  back  a 
mortgage  thereon  executed  to  them  by  the  pur- 
chaser, to  secure  $5,000  of  the  price.  After- 
wards, on  the  day  the  conveyaDce  was  made, 
the  plaintiffs,  Lindner  and  one  Hunkel,  the  local 
agent  of  the  defendant  Company  at  AUlwau- 
keii,  had  an  interview  concenung  such  insur- 
ance, the  result  of  which  was  that  Hunkel 
gave  the  assent  of  the  Company  to  an  assign- 
ment of  the  policy  to  Lindner.  The  plaintiffs 
assigned  the  same  to  him  accordingly,  and,  with 
the  consent  of  Lindner,  an  indorsement  was 
made  upon  the  policy  to  the  effect  that  any  loss 
under  it  should  be  payaUe  to  the  plaintiffs, 
mortgagees,  as  their  interest  might  appear. 
Lindner  thereupon  went  into  possession  of  the 
insuredpropcrly  thuspurchasedby him.  Early 
in  December,  1886,  the  insured  dwelling-house 
was  destroyed  by  Are.  Soon  thereafter  the 
plaintiffs  delivered  to  the  Company  proofs  of 
the  loss,  as  required  by  the  pohcy,  stating  the 
assignment  of  the  policy,  and  other  proceed- 
iogs  in  respect  thereto  as  above,  and  stating, 
farther,  that  they  made  such  proofs,  because 
lindner  had  left  the  State,  and  the  loss  was 
payable  to  them.  The  Company  refused  to  pav 
the  loss,  giving  as  reason  therefor  that  Lind- 
ner had  placed  additional  insurance  on  the  prop- 
erty without  its  consent,  and  that  be  bad  set 
the  house  on  flre.  The  plaintiffs  thereupon 
brought  this  action.  The  relieif  demanded  is 
that  unless  the  court  ahall  be  of  the  opinioQ 
that  the  policy,  wit^  the  indorsements  there- 
on as  they  now  are,  create  a  valid,  indepen- 
dent insurance  of  plaintiffs'  mortgage  in- 
terest, the  indorsement  of  April  27,  1k6,  as- 
signing the  policy  to  Lindner,  and  making 
the  loss  payable  to  plaintiffs,  be  stricken  out, 
and  there  be  indorsed  thereon  instead  as  fol- 
lows: "This  policv  shall  be  and  contmue 
an  insuranceof  the  interestof  saidMelswinkel, 
Weisner  and  Landwdir,  as  mortgagees  of  said 
property,  in  the  same  amounts  as  ori^nally 
written," — separate  from  and  independent  ot 
the  right  or  interest  of  Lindner. 

The  complaint  alleges  that  the  contract  of 
April  27. 1886,  withUunkd,  defeodant'sagent, 
was  that  the  plaintiffs  shotdd  hold  the  policy  as 
an  independent  insurance  of  their  mortgage 
interest  alone;  that  he  assured  them  the  in- 
dorsements on  the  policy  effected  that  object; 
and  that  they  relied  upon  bis  assurances  iu  that 
behalf,  and  rented  in  the  belief  that  they  had 
an  insurance  which  could  not  he  affected  by 
the  acts  of  Lindner  or  others.  The  answer  of 
defendant  denies  Uabillty  on  the  policy  as  it  is 
written,  and  puts  in  issue  most  of  the  material 
allegations  in  the  complaint.  The  testimony 
given  on  the  trial  is  sufficiently  stated  in  the 
bpinioD.  The  coiut  found  the  facts  substantial- 
ly as  stated  in  the  complaint,  and  gave  Judg- 
ment for  the  plaintiffs,  reforming  the  indorse- 
ments on  the  policy  as  prayed,  and  for  the 
amount  of  the  policy  as  reformed.  The  de-. 
fendant  appeals  from  such  judgment 
eL.It.  A. 


Meun.  Wlaklar.  Fluders*  Smitk, 
Bottom  A  VIIm  and  liuak  Jb  Bniu.  for 

appellant: 

To  justifjr  relief  against  an  alleeed  mistake 
iu  a  written  instrument,  the  mistake  must  ap- 
pear beyond  a  reasonable  doubt,  and  be  mutual. 

BIa*«  Opera  Uoum  Oo.  v.  Heme  Int.  Co.  78 
Wis.  667;  Jfewton  v.  Hollei/,  6  Wis.  598;  Lake  v. 
Meaeham,  13  Wis.  855;  Foioier  v.  Adams,  Id. 
4m:  Marriaon  v.  Juneau  Bank,  17  Wis.  840; 
Sent  V.  La^,  24  Wis.  t»54;  MeCleUan  v.  San- 
ford,  36  Wis.  585;  f^yard  v.  Hartford  F. 
Ins.  Co.  24  Wis.  496;  Barter  v.  Chrietopk,  82 
Wis.  24&-248;  Jarrdl  v,  Jarrdl,  37  W.  Va.  748. 
748,  750:  Mead  v.  Wetteketter  F.  In*.  Oo.  64  N. 
Y.  458;  Ford  v.  Ji^ee,  78  N.  Y.  618;  Ooas  v. 
Woods,  67  Cal.  817:  Bartholomew  v.  Mercantile 
M.  Int.  Go.  84  Hun,  36»;  Sutherland -r.  Suther- 
land, 69  111.  481,  488;  Douglas  v.  Grant,  13111. 
App.  378;  Hinton  v.  Citizens  Mvt.  Ins.  Co.  68 
Ak.  488,  498;  Pom.  Spec  Perf.  ^  261,  note  i; 
Howland  v.  Blake,  97  U  8.  «24-«2»j;84  L,  ed. 
1037,  1028];  OuamseyY.  AmerieanRa.  Oo.  17 
Minn.  104  (Gil.  88);  WaeAendoif  v.  Laneaster, 
61  Iowa,  509;  Ramsey  v.  Smith.  82  N.  J.  Eq. 
28,  81;  Turner  v.  Shaw,  96  Mo.  22,  15  West. 
Rep.  250;  Edmonds  App.  59  Pa.  220;  Stock- 
bridge  Iron  Co.  V.  Hvdson  Iron  Oo.  107  Mass. 
290. 

There  must  not  only  be  this  convincing  evi- 
dence as  to  a  mistake,  bat  what  the  contract 
agreed  on  was  must  be  established  1^  the  same 
kind  of  testimony  beyond  reasonable  donbt. 

Tesson  v.  Atlantic  Mvt.  Ins.  Co.  40  Ifo.  88; 
Pttese/i  V.  ffambaek,  48  Wis.  446. 

Messrs.  Stark  ft  Snthertend,  for  re- 
spondents: 

Equity  will  reform  a  policy  of  insurance, 
whenever  it  appears  that  the  Insured  fntmded 
to  secure  a  protection  which  he  has  not  ob- 
tained, and  the  insurance  company  knew  that 
such  was  his  understanding  and  purpose. 

Hearn.  v.  EquitaHe  8.  Ins.  Co.  4  Cliff.  192; 
Oliver  V.  Mutual  Com.  Im.  Co.  2  Curt.  377; 
Mahsr  v.  Bibemia  Ins.  Co.  67  N.  Y.  288;  Gold- 
smith V.  Union  Mut.  L.  Ins.  Co.  16  Abb.  N. 
C.  826;  MiUer  v.  HiOsbarough  Mut.  F.  Awur. 
Aaao.  IS  Cent.  Rep.  827,  44  N.  J.  Eq.  224; 
Brugger  v.  8t<Ue  Invest.  Ins.  Co.  6  Sawy.  804; 
Bay  V.  Star  F.  Ins.  Co.  77  N.  Y.  285;  Home 
Ins.  <£  Bkff.  Co.  V.  Lewis,  48  Tex.  622;  De 
lister  V.  Hasbrouek,  11  N.  Y.  582;  2  Pom. 
Eq.  k  846,  849;  Bill  v.  MiUviUe  Mut.  M.  <£ 
F.  Ins.  Co.  89  N.  J.  Eq.  66;  Palmer  v.  Bart- 
f&rd  F.  Ins.  Co.  4  Kew  Eng.  Bep.  470,  64 
Conn.  488;  Mercantile  Ins.  Co.  v.  Jaynes,  87 
111.  199;  Ben.  Franklin  Ins.  Co.  v.  GiOett,  54 
Md.  212;  Malleable  Iron  Works  y.  Phanix  Ins. 
Co.  25  Conn.  465;  Bidwell  v.  Aetor  Mut.  Ins. 
Co.  16  N.  Y.  368;  Williams  v.  North  German 
Ins.  Co.  (Iowa)  24  Fed.  Bep.  636;  Spare  v. 
Borne  Mut.  Ins.  Co.  (Or.)  17  Fed.  Rep.  668; 
Sailey  v.  American  Cent.  Ins.  Ch.  (Iowa)  18 
Fed.  Bep.  250;  Fink  v.  Queen  Ins.  Oo.  (La.)  24 
Fed.  Rep,  318;  Sias  v.  &>ger  Williams  Ins.  Co. 
(N.  H.)  8  Fed.  Bep.  188:  Woodbury  Sav.  Bank 
A  Bldg.  Asso.  v.  Charter  Oak  F.  <ft  M.  Ins.  Co. 
81  Conn.  517;  Longhurst  v.  Star  Ins.  Co.  19 
Iowa,  365;  Bammel  v.  Queen  Ins.  Co.  60  Wis. 
248;  ffnor  v.  Lycoming  F.  Ins.  Co.  50  Wis. 
671;  Green  Bay  ds  M.  Canal  Co.  v.  Betoitt,  02 
Wis.  816. 

It  is  doubtful  whether  the  transfn,  with 
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mortgajge  back,  under  tbe  drcamstances,  con- 
sUmtea  racb  aii  alienation  as  to  affect  the  io- 
surance. 

Biteheoek  v.  North  Watern  Int.  Oo.  26  N.T. 
68;  Bandert  y.  HiUtborough  In*.  Go.  44  N.  H. 
388;  WaOiingtonlnt.  Go.  v.  Hayet,  17  Ohio  St. 
483;  Button  t.  Mam.  Mut.  F.  Int.  Go.  4  Mass. 
886;  Howard  F.  Int.  Oo.  t.  Bruner,  38  Pa.  50; 
Titimore  v.  Vermont  Mut.  F.  Int.  Co.  SO  Vt. 
546;  Avert  v.  EaHford  F.  Int.  Go.  17  Iowa, 
176;  Kyte  v.  Commercial  Union  Attur.  Co.  S 
New  Eng.  Rep.  884,  144  Mass.  48. 

After  toe  indorsemeDt  ismade  then  the  doc- 
trine of  estoppel  applies,  and  the  defendant  is 
precluded  from  averring  want  of  oonsideration 
or  insisting  upon  previous  forfeiture. 

Pmttr.  Nea  York  Gent  hit.  Go.  56  N.  T.  505; 
Frott  T.  Saratoga  Mut.  *In8.  Co.  5  Denio,  154, 
and  cases  cited;  Wolfe  v.  Security  F.  Ina.  Go. 
89  N.  Y.  52;  Atlantic  Ins.  Co.  v.  QoodaU,  85 
N.  H.  828:  Qreen  Bay  A  M.  Canal  Go.  v. 
E&oitt,  82  Wi8.  884;  HtU  v.  MiUvHU  Mut.  M. 
<t  F.  Int.  Co.  89  N.  J.  Eq.  75;  BaOejfv.  Ameri- 
can Cent.  Int.  Co.  (Iowa)  18  Fed.  Rep.  250. 

I^oii)  J. ,  delivered  the  opinion  of  the  court: 
Tlie  conveyance  of  the  insured  property  by 
the  plaintiffs  to  Lindner,  without  the  consent  of 
the  defendant  Company,  would  have  inval- 
idated the  iwlicy  ht^  the  Company  insisted 
upon  a  forfeiture.  Buttbe  aadgnnient  thereof 
to  Lindner  with  tbe  consent  of  the  Company,  al- 
tbowb  after  the  conveyance  was  executed,  was 
an  effectual  waiver  of  such  forfeiture  by  the 
Company.  The  stipulation  indorsed  upon  the 
policy,  making  any  loss  payable  to  plaintiffs  as 
their  interest  might  appear,  constituted  them 
the  beneficiaries  of  the  whole  amount  of  in- 
surance, for  their  interest  under  their  mort- 
gage greatly  exceeded  the  insurance.  If  the 
contract  expresBed  in  the  Indorsement  on  the 
policy  of  April  27,  1886,  is  allowed  to  stand, 
the  plaintiffs  are  entitled  to  all  money  the 
Company  Is  liable  to  pay  under  the  policy,  for 
no  part  of  the  mortgage  debt  has  been  paid. 
But  in  Buch  case  all  the  conditions,  stipulations 
and  causes  of  forfeiture  expressed  in  Uie 
policy  remain  Intact  If  any  act  or  omisrion  of 
plaintiflB  would  have  defeated  a  recovery  on 
the  policy,  had  the  same  occurred  before  the 
conveyance  to  Lindner,  the  same  act  or  omis- 
sion of  Lindner  sioce  the  conveyance  will  also 
defeat  it.  But  the  contract  which  the  plaintiffs 
seek  to  establish  by  a  reformation  of  the  policy, 
or  rather  of  the  indorsements  of  April  27,  is  a 
very  different  one.  Soeh  contract  would 
practically  give  the  plaintifliB  absolute  indem- 
nity against  loss  of  the  insured  ]noperty  by  fire. 
A  violation  of  its  terms  and  conditions  by 
Lindner,  without  their  consent,  would  not  de- 
feat tbe  policy.  He  might  convey  the  property 
away,  or  cover  it  with  mortsages;  he  might  ob- 
tain i^ltional  insurance  upon  it;  he  might  use 
tbe  dwelling-house  for  pmnibited  purposes,  or 
fill  it  with  prohibited  combustibles;  he  might, 
in  short,  disregard  every  requirement  of  the 
policy  inserted  fur  tbe  reasonable  protection  of 
tbe  insurer,  and  still  the  plaintiffs  would  re- 
cover on  tbe  reformed  policy. 

Tbe  question  we  are  to  determine  is,  Which 
of  these  two  widely  different  contracts  did  the 
mrtiflB  to  this  action  make  on  April  27,  1886} 
The  writings  which  were  then  executed  and 
6L.R.A. 


accepted,  which  are  tbe  evidence  of  Uie  coo- 
tract  until  reformed,  show  the  contract  to  have 
been  that  the  Companv  would  continue  the  in- 
surance in  favor  of  Lindner,  and  that,  if  the 
policy  should  remain  valid,  the  plaintiffs 
should  be  entitled  to  the  insurance  money  in 
case  of  loss  until  their  mortage  debt  should 
be  paid.  The  incidents  of  such  a  contract  liave 
already  been  stated.  In  place  of  tbe  contract 
thus  expressed  and  accepted  by  them  the  plain- 
tiffs seek  to  substitute  another,  far  more  favor- 
able to  themselves,  by  showing  that  they  did 
not  in  fact  make  the  contract  with  the  agent 
expressed  in  the  indorsements  of  April  37,  bat 
that  they  nude  the  other  and  more  faTorabte 
cmitract  above  mentioned.  Tbey  do  not  deny 
that  they  knew  the  terms  and  contents  of  suul 
indorsements,  or  that  they  accepted  them  as 
written,  and  acquiesced  In  them  for  many 
months,  and  until  after  the  insured  property 
was  burned.  But  tbey  claim  that  the  agent  of 
tbe  Company  led  them  to  believe  that  the  in- 
dorsements operated  to  give  them  an  insurance 
of  thdr  mortgage  interest,  entirely  independent 
of  Lindner  and  entirely  unaffected  by  bis  acts 
or  omissions,  and  that  tbey  confided  In  bis 
statements,  while  the  agent  was  himself  mis- 
taken as  to  tbe  legal  effect  of  the  indorsementa, 
or  fraudulently  deceived  them  as  to  their  effect. 
The  circuit  court  found  from  the  testimony, 
substantially,  that  the  contract  actually  made 
was  as  the  plaintiffs  claim  it  to  have  been,  and 
that  ttiey  were  misled  by  tbe  agent,  either  in- 
nocently or  ^andulently,  into  tbe  belief  that 
the  same  was  expressed  in  the  indorsements. 
Are  these  findings  supported  by  the  testimony  ? 

Tbe  rule  of  evidence  in  such  cases  is  stated 
1^  the  Supreme  Court  of  the  United  States  as 
follows:  "In  each  case  the  burden  rests  upon 
the  mt>viDg  party  of  overcoming  tbe  etronff 
presumption  arinng  from  the  terms  of  a  writ- 
ten Instrument,  if  the  proofs  are  doubtful 
and  unsatisfactory,  if  there  is  a  failure  to  over- 
come this  presumption  by  testimony  entirely 
plain  and  conviQCinir,  bevond  reasonable  coo- 
troversr,  tbe  writing  will  be  held  to  express 
correctly  tbe  intention  of  the  parties.  A  jndx^ 
meat  of  tbe  court,  a  deliberate  deed  or  writ- 
ing, are  of  too  much  solemnity  to  be  brushed 
away  by  loose  and  inconclusive  evidence." 
Howland  v.  BlaJce,  97  U.  S.  624  [34  L.  ed.  10ar|. 

The  rule  thus  laid  down  has  been  affirmed 
and  applied  several  times  by  this  court.  Bar- 
ter V.  Chrittopk,  83  Wis.  346,  and  cases  cited. 
Indeed,  tbe  rule  seems  to  prevail  in  all  or  most 
of  the  courts  in  this  country.  See  cases  cited 
in  brief  of  appellant. 

Some  of  tbe  courts  say  tbe  alleged  mistake 
must  be  proved  beyond  a  reasonable  doubt,  or 
no  reformation  of  the  deed  or  writing  will  be 
decreed.  It  was  held  in  Ledyard  v.  Harford 
F.  Int.  Co.  24  Wis,  496,  and  reaffirmed  in  liar- 
ter  T.  OAnMopA,  tupra,  that  a  written  instru- 
ment will  not  be  reformed  unless  tbe  correction 
asked  for  expreases  the  understdhding  of  both 
parties  thereto  at  the  time  It  was  executed. 
Furthermore,  in  Ledyard  v.  Hartford  V,  Ina. 
Co.,  and  again  in  Rmt  v.  La^,  24  Wis.  654. 
it  was  queried  whether,  as  a  general  rule,  a 
writing  should  be  reformed  on  the  unsup- 
ported testimony  of  tbe  partv  asking  its  refor- 
mation; and  in  BarUr  v.  CwrfMffpA  it  la  said: 
"It  would  he  an  extreme  case  which  would 
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justify  the  court  Id  reformiag  or  defeatiog  a 
written  inatrument,  for  a  mistake  therein,  up- 
on the  uncorroborated  testlmoaj  of  a  party  to 
^^^^^ough  such  testimooy  were  uncoDtra- 

Havins  thus  ascertained  the  rules  of  evidence 
which  must  govern  the  case,  brief  reference 
will  be  made  to  tbe  teetimony.  The  only  wit- 
nesses to  the  transactions  of  April  27,  who  tes- 
tified on  tbe  trial,  were  the  three  plaintiffs  and 
the  agent  Hunkel.  The  plaintiffs  severalty 
testified,  in  a  variety  of  forms,  that  they  re- 
quested Hunkel  to  put  tbe  pohcj  In  a  shape 
which  would  f  ullv  protect  them,  and  he  agreed 
to  do  so,  and  said  to  them,  after  tbe  inoorse- 
ments  were  made,  "I  have  Insured  vou,  and 
not  Mr.  J  Jndner,  and  all  you  have  to  do  in  case 
of  fire  is  to  come  to  my  odice  and  let  me  know, 
and  you  get  your  money. "  This  is  the  Btrongesl 
testimony  we  find  In  tbe  record  of  anytning 
said  by  Hunkel  which  tends  to  support  tbe 
plaintiffs'  cooteDtion.  The  mortgage  debt  was 
to  become  due  in  six  months,  and  tbe  plaintiffs 
expected  it  would  be  then  paid.  They  obtained 
an  express  promise  from  Hunkel  that,  when  it 
was  paid,  the  policy  should  be  canceled,  and 
Uie  unearned  premium  returned  to  tbem.  It 
also  appeared  that  Lindner  said  he  wouldbave 
nothing  to  do  with  tbe  policy;  that  it  belonged 
to  the  [dainti^  and  that  he  intended  to  obtain 
other  and  cheaper  insurance.  We  find  no  tes- 
timony that  the  plaiutiSa  expressly  told  Hun- 
kel they  desired  an  independent  contract  in- 
suring their  mortgage  interest  alone,  which 
would  eliminate  from  tbe  policy  all  tbe  numer- 
ous conditions  and  specifications  of  acts,  omis- 
slons  and  causes,  which  would  work  a  for- 
feiture of  tbe  contract,  thus  making  it  a  contract 
ior  absolute  indemnity.  Neither  do  we  find 
any  su£Bcieot  testimony  showing  that  Hunkel 
had  any  idea  that  they  desired  to  make,  or  sup- 
posed they  had  made,  such  a  contract.  When 
it  is  remembered  that  tbe  policy  covered  only 
a  little  more  than  one  third  of  the  mortgage 
debt,  and  hence  that  the  entire  lual  title  there- 
to was  in  plaintiffs  {Hammd  t.  ^uen  In$.  (h. 
50  Wis.  340),  Lindner  might  well  say  that  it 
belonged  to  plaintiffs,  and  be  would  have 
nothing  to  do  with' it.  Alihougb  Hunkel  said 
he  had  insured  the  plaintiffs,  and  not  Lindner, 
it  is  unreasonable  to  believe  he  meant  that  be 
made  a  contract  In  behalf  of  his  Company  so 
radically  different  from  that  expressed  in  tbe 
writings-— a  contract,  too,  which  it  was  proved 
on  tbe  trial  he  had  no  authority  to  make.  The 
whole  conversation  is  entirely  consistent  with 
the  theory  that  Hunkel  only  meant  that  Lind- 
ner could  not  get  the  insurance  in  case  of  loss, 
but  the  same  would  be  paid  to  the  plaintiffs. 
He  testified  that  is  what  he  said.  He  also  de- 
nied that  be  made  the  contract  the  plaintiffs 
dum  he  did,  and  testified  that  nothing  was 
suid  about  issuing  a  policy  direct  to  the  plain- 
tiffs to  insure  their  mortgage  interest  alone. 
Tbe  agreement  for  tbe  caoceflation  of  the  pol- 
icy, and  the  return  of  the  unearned  premium 
when  tbe  mortgage  should  be  paid,  is  against 
tbe  contention  of  the  plaintiffs.  The  payment 
of  tbe  mortgage  would  have  canceled  the  pol- 
icy if  it  only  coreied  tbe  mortgage  interest, 
and  there  was  no  necessity  for  any  agreement 
to  cancel  it.   Moreover,  Hunkel  would  hardly 
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agree  to  refund  the  unearned  premium  after 
the  indemnity  bad  ceased,  when  the  Company 
would  have  been  under  no  legal  obligation  to 
do  so. 

It  seems  very  clear  to  our  minds  that  the 
judgment  of  tbe  circuit  <»urt,  reforming  this 
written  contract  of  insurance,  violates  ever^ 
rule  of  evidence  above  stated.  The  proof  is 
not  clear  and  convincing,  beyond  reasonable 
controversy,  that  the  plaintiffs  asked  the  agent 
of  the  defendant  Company  to  contract  with 
tbem  to  iusure  their  mortgage  interest  alone, — 
that  is,  for  absolute  indemnity  against  loss  by 
fire,— which  would  abrogate  so  many  condi- 
tions of  the  poUcT  inserted  for  the  protection 
of  the  insurer.  Althoogb  they  may  have  been 
seeking  to  obtain  such  a  contract,  they  said 
nothing  to  tbe  agent  which  necessarily  com- 
municated  that  desire  to  him.  All  they  said 
to  him,  and  all  he  said  in  reply,  is  entire^  con- 
sistent  with  the  theoiy  that  the  agent  had  no 
thought  of  so  changing  the  contract  as  to  in- 
sure their  mortgage  interest  alone,  or  that  tb^ 
desired  him  to  do  so.  Hence  it  is  not  suln- 
ciently  proved,  within  the  above  rule,  that  tbe 
reformed  contract  expresses  the  understanding 
of  both  parties.  Moreover,  the  same  was  re- 
formed on  the  uncorroborated  testimony  of  the 
partiesasking  for  such  reformation,  which  tes- 
timony is  disputed  in  most  vital  points  by  that 
of  Hunkel. 

In  QiUett  v.  Literpoot  A  L.  &  Q.Int.  Co.  78 
Wis.  308,  the  plaintiff,  a  mortgagee  of  the  in- 
sured property,  claimed,  as  the  plaintiffs  do 
here,  that  he  appliedfor  insurance  on  hismorl- 
gage  interest  alone,  but  that  by  mistake  the 
policy  was  issued  to  the  mortgagor,  loss  pay- 
able to  tbe  mortgagee,  as  bis  interest  might  ap- 
pear. He  did  not  pray  a  reformation  of  the 
policy  in  terms,  but  toe  case  is  discussed  as 
though  he  had  done  so.  It  appeared  that  he 
applied  for  an  insurance  on  tbe  mortgaged 
property  to  seciire  bis  mortgage  interest  there- 
in, without  any  agreement  or  reservation  as  to 
its  forms,  or  the  stipulations  it  should  contain. 
He  accepted  the  policy  as  issued,  and  retained 
it  fieveml  months  without  objection.  The 
proof  was  held  insufficient  to  authorize  a  ref- 
ormation of  the  policy,  and  the  friaintiff  was 
held  estopped  by  his  laches  to  deny  that  the 
writing  expressed  the  true  contract.  That  is 
fully  as  strong  a  case  for  reformation  as  the 
present  case.  A  valuable  note  to  this  case,  pre- 
pared by  J.  R.  Benyman,  Esq.  (the  state  libra- 
rian), will  be  found  in  the  American  Law  Reg- 
ister for  April,  1889  (3d  Series,  vol.  38,  No.  4), 
in  which  many  cases  are  collected,  some  of 
which  bear  upon  the  principles  and  rules  above 
laid  down. 

For  the  reasons  above  slated,  we  are  impelled 
to  the  conclusion  that  the  plaintiffs  have  failed 
to  show  themselves  entitled  to  a  reformation  of 
the  contract  of  insurance,  and  that  the  circuit 
court  erred  in  granting  tbem  such  relief.  We 
have  considered  and  determined  the  case  on 
the  hypothesis  that  the  aeenl  Hunkel  bad  au- 
thority to  bind  tbe  defendant  Company  by.  the 
contract  which  the  plaiatiffs  claim  he  entered 
into  with  them.  It  should  be  observed  that  we 
do  not  decide  this  proposition.  There  are 
stipuhitioDS  in  the  policy  which  may  bring  tbe 
case  within  the  rule  of  Ilaakiiu  v.  Rockford 
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Int.  Oo.  70  Wis.  1.  But  we  leBve  that  ques-  [  cases  bearins  on  the  powers  of  iosarance 
tioD  open.  ageots,  and  the  HmitatioDS  thereto,  ate  collated. 

Another  very  valuable  note  by  Mr.  Beny-  77ie  judgment  of  the  Circuit  Court  must  be 
man  to  the  case  last  cited  will  be  found  in  27  reversed,  and  the  cause  wilt  be  remanded  for 
Am.  Law  Reg.  (N.  B.)  104,  in  which  many  further  proceedingt  aca)rding  to  latD. 


MICHIGAN  SUPREME  COURT. 


JOHN  BPRT  LUMBER  CO.,  Appt., 
v. 

8AULT  SA VINOS  BANK,  LOAN  & 
TRUST  CO.  et  at. 

(....Mich  ) 

A  atatnto  wbioh  prorldes  that  thelleni  of 
a  laborer  or  fliniisher  of  materlala  ot  a 

buUctfDff  erected  by  a  contiaotor  ahall  not  be  de- 
feated by  any  affreement  between  the  owner  and 
the  ooDtraotor  or  sub-oontractor,  or  by  any  pay- 
ment made  to  either  of  them,  or  by  failure  to 
perform  the  ooutraot,  in  oaae  the  laborer  or  f ur- 
niaher  compllee  with  the  provlalons  of  the  Aot,  la 
an  uncoDstitutioDal  attempt  to  Bubjeot  property 
to  sale  for  obli^tiona  to  whloh  the  owner  never 
became  bound,  and  strikee  at  the  foun<latlOD  of 
all  property  in  land. 

(October  ak  1689.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Circuit  Court  for  Chippewa  County,  deny- 
ing the  existence  of  a  mechanics'  lien  which  it 
sought  to  enforce  against  the  defendant  corpor- 
ation. Affirmed. 
The  facte  safficiently  appear  in  the  oplnltm. 
Heme.  Shepard  «  Lyon,  with  Mr,  E.  B. 
B.  Button*  for  plaintiff,  appellant: 

BtBtutea  giving  liens  to  laboma  aod  mechan- 
ics are  to  be  liberally  conatnied. 

Flagstaff  Silver  Min.  Oo.  t.  OuUint,  104  U.  S. 
176  (26  L.  ed.  704). 

The  provision  of  the  Statute  that  if  a  husband 
pun>orts  to  act  for  his  wife  in  the  erection  of  a 
buiUing,  or  in  making  improvements  upon 
pToperty  In  which  she  has  an  interest,  shall 
be  considered  to  have  sanctioned  the  erection 
of  that  building  by  the  mere  fact  that  the  im- 
provements were  done  in  an  open  and  notorious 
manner,  was  a  valid  and  proper  one. 

Beath  v.  BoUet,  73  Wis.  217;  North  v.  LaFlet/i, 
78Wl8.6aO. 

The  parties  must  be  held  to  contract  with 
reference  to  the  law  as  it  exists  and  incorporate 
it  In  and  as  a  part  of  their  contract. 
BeiUif  V.  Stephenton,  62  Mich.  609. 
Metsrt,  Balden  Tounir.  with  Mr.  B. 
M.  Oren,  for  defendant,  appellee,  the  Savings 
Bank,  Loan  &  Trust  Co.: 

No  alienatioD  can  be  effected  of  a  homestead 
— a  property  right  so  sacredly  regarded  as  to  be 
the  subject  of  special  constitutionial  provision — 
without  at  least  a  delivery  of  the  instrument 
for  the  very  purpose  of  that  alienation,  such 
deliverv  to  be  intended  by  the  parties  as  an 
alienation. 

a^ffron  V.  Flanigan,  87  Mich.  274;  Tltat^ier 
T.  St.  Andrevi't  Church,  Id.  264;  Batonv.  Trote- 
bridge,  88  Mich.  454. 

The  memorandum  required  br  tills  Statute 
need  not  conttUn  a  alngle  word  of  devise,  mort- 
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gage  or  alienation  Without  delivery,  how 
can  such  an  instrument,  not  bearing  any  seal 
or  any  appearances  of  an  intention  to  authenti- 
cate it  aa  an  alienation,  be  held  to  exempt  the 
transaction  from  the  pro  virions  of  the  constitu- 
tional prohibition  upon  the  sale  of  homesteads 
on  execution? 

See  Meyer  v.  Berlandi,  89  Minn.  488. 

The  Constitution  R,  art.  16)  prohibits  the 
incumbrance  of  the  wife's  property  for  the  hus- 
band's debt. 

No  presumption  can  arise,  that  becaose  a  wife 
knows  of  her  husband's  act  she  therefore  con- 
sents to  that  act  so  as  to  bind  herself  and  her 
separate  estate. 

FeeAeimer  v.  Poirce  70  Mich.— 14  West.  Rep. 
648:  Willard  v.  Magoon,  80  Midi.  273;  JfewconA 
v.Andrem,  41  Mich.  618;  Morrison  v.  Btfry,  42 
Mich.  889. 

Any  statute  or  rule  which  should  In  anyway 
deliver  a  sub-contractor  or  any  under  woreman 

or  materialman  from  the  obligation  undertaken 
by  his  superior  would  at  once  violate  the  con- 
slilutional  proviMons  against  laws  which  im- 
pair the  obligations  of  contracts  A  person 
making  a  suwontract  is  presumed  to  make  it 
knowing  the  agreement  of  the  principal  ooo- 
tractor,  and  to  make  it  In  strict  anbordiDatloD 
thereto. 

.Overton,  Mechanics'  Liens,  B78;  Coofey, 
Const.  Lim.  285;  Meyer  v.  Berlandi,  89  Minn. 
438;  mocer  v.  Murdoek,  36  Cal.  293;  Pike  v.  Ir- 
win,  1  Sandf.  14;  Stewart  v.  Wright,  52  Iowa. 
335;  Phill,  Mechanics'  Liens,  p.  65;  Doaaky  v. 
Ola/pp,  12  Cush.  440;  Parker  v.  Bdl,  7  Gray, 
429. 

The  provlsloa  of  section  2,  which  gives  the 

owner  the  risht  to  pay  any  lien  claimant  upon 
an  ex  parte  affidavit  all  he  asks  in  his  itemized 
bill,  without  notice  thereof  to  the  contractor, 
and  thereby  absolutely  to  discharge  himself 
from  his  obligation  to  the  contractor,  to  the 
amount  of  such  payment,  and  givi&e  to  the 
contractor,  as  hla  only  remedy  for  the  xrand  or 
false  statement  of  the  person  obtaining  the 
money,  the  barren  prospect  of  a  prosecution 
against  an  irresponsible  person  for  perjury,  is 
an  adjudication  of  a  contract  right  without  giv- 
ing to  the  contractor  his  day  in  court,  is  a  ca- 
pricious determination  of  the  legality  of  a  debt, 
and  deprives  the  contractor  of  property  rights 
without  due  process  of  law.  It  is  cleanv  with- 
in the  constitutional  lnhlblti<m  of  such  legisla- 
tion. 

ParaoM  v.  Ituaadl,  11  Mich.  118;  BidwU  v. 
WJiitaker,  1  Mich.  469;  Rockwell  v.  Nearing,  35 
N.  T.  806;  Seeve  v.  Elnuindorf,  38  N.  J.  L.  125. 

The  law  is  a  menace  to  land  titles  which 
ought  to  deprive  It  of  favor. 

WHteard  v.  Magoon.  80  Mich.  278;  Oark  v. 
Binmmdt  27  Hich.  466. 

Ilie  radical  provisions  of  this  Statute,  but  for 
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which  the  Act  would  piobabhr  not  bave  been 
]Mmed,  being  anconstitutioiiar,  tbe  entire  Stat- 
ute should  be  diBregarded. 

Cooley,  Omutf.  Lim.;  Meyer  t.  Berlandi,  nt- 
pra;  Wettem  U.  Teleg.  Co.  t.  Teanu,  18  Am.  & 
Eng.  Corp.  Cas.  886;  State  T.  Pagh,  1  West. 
Rep.  m,  4S  Ohio  Bt.  98. 

Mr.  John  H.  Ooff  for  defendants  Hyers, 
appellees. 

CasplMll,  J.,  deUvered  the  opinion  of  the 

court: 

Plaintiff  sued,  counting  expressly  on  tbe  Lien 
Law  (No.  370,  Gen.  Laws  1887),  claiming  a 
lien  on  the  banking  house  of  the  principal  de- 
fendant for  lumber  furnished  the  defendants 
Myers,  and  used  in  ite  oonstniction.  The  Sav- 
ings Bank,  Loan  &  Trust  Company  made  a 
written  conlracl  with  the  defendants  Hyers, 
June  27,  1887.  to  begin  by  July  1,  1887,  and 
finish  by  November  1,  for  |27,000,  the  build- 
ing in  question,  payable  on  monthly  estimates, 
with  the  usual  drawback  of  20  per  cent  to  be 
held  till  completion.  Tbe  court  below  held  the 
Lien  Law  ox  1687  to  be  unconstitutional,  and 
gare  judgment  on  the  personal  debt  atrainst 
defendants  Myers,  wbo  do  not  appeal.  Plain- 
tiff ^peals  on  account  of  the  denial  of  the  lien. 

Tbe  Law  of  1887  repeals  all  previous  laws 
on  the  subject,  uid  only  saves  pending  pro- 
ceedings. But  it  is  assumed,  and  correctly,  to 
apply  to  all  material  furnished  after  tbe  law 
took  effect,  whether  under  old  or  new  con- 
tracts. It  changes  the  old  law  chiefly  in  re- 
gard to  the  cases  under  which  liens  may  be 
created,  and  does  so  in  such  a  way  that  it  must 
stand  or  fall  together.  The  machinery  is 
merely  secondary  and  incidental.  Tbe  new 
law  varies  from  the  old  law  in  these  important 
particulars:  Firtt.  It  allows  a  homestead  to 
become  bound  to  the  persons  claiming  a  lien, 
where  a  building  contract  is  executed  with  the 
oitoinal  contractor,  signed  by  husband  and 
wife.  Seetmd.  It  .binds  a  married  woman's 
land,  where  the  articles  or  labor  are  furnished 
to  acontractoror  sub-contractor  of  tbe  husband 
with  her  knowledge  or  consent,  express  or  im- 
plied, as  if  by  her  own  express  authority;  and 
famishing  labor  or  materials  "in  an  <nien  and 

EabUc  manneir"  is  made  suflSdent  erlaence  of 
nowledge  andctmaent.  Third.  The  building 
contract  made  with  any  person,  whether  man 
orwoman,  has  no  effect  on  the  lien,  whether 
fully  performed  by  the  landowner  or  not;  and 
the  laborer  or  furnisher  may  enforce  bis  lien 
for  any  mataila]  or  labor  f  ninished  under  any 


contract,  erpKm  or  implied,  written  or  un- 
written, whether  conforming  to  tbe  original 
contract  or  not.  In  short,  this  law  makes  tbe 
mere  fact  that  a  building  contract  exists,  or 
has  existed,  a  sufficient  reason  for  binding  the 
land  for  any  act  or  omission  of  tbe  building 
contractor  or  his  sub-contractor,  whether  with- 
in tbe  range  of  Uie  contract  or  not,  or  whether 
or  not  in  fuumony  with  Its  terms. 

The  law  saysL  in  so  many  words:  "Suchlien 
shall  not  be  defeated  by  any  contract,  agree- 
ment or  understanding  between  tbe  owner, 
part  owner,  or  lessee  of  tbe  real  estate  upon 
which  such  improvements  are  made,  or  for 
which  such  materials  are  furnished,  and  the 
orig^nal,or  any  sub-contractor,  by  any  payment 
made  aucli  owner,  part  owner  or  lessees  to 
such  cmtractor  or  sub-contractor  for  tbe  con- 
tract price  of  such  labor  or  material,  or  any 
part  thereof,  in  case  the  person  peiiorming 
such  labor  or  furnishing  such  material  shall 
comply  with  the  provisions  of  this  Act." 

This  Statute  is  made  for  the  express,  and,  so 
far  as  differing  from  former  laws,  for  the  only, 
purpose  of  enabling  strangers  to  the  tiUe  to 
subject  it  to  sale  for  obligations  to  which  tbe 
owner  never  became  bound,  and  in  which  he 
has  no  part  whatever.  It  strikes  at  the  founda- 
tions of  all  property  in  land.  There  is  no  con- 
stitutional way  for  devesting  a  man's  title  ex- 
cept by  his  own  act  or  default.  Hwe  his  own 
act  is  not  required,  and  his  freedom  from  de- 
fault is  no  defense.  He  may  pi^  in  full,  in 
advance  or  otherwise,  for  all  ne  has  contracted 
for.  He  may  contract  for  a  house  butlt  in  a 
certain  way,  and  of  certain  materials,  and  may 
have  to  pay  for  what  be  never  bariorained  for, 
and  what  bis  building  contractor  had  no  right 
to  put  off  upon  bim.  Tbe  original  contract 
plaj'B  no  part  in  the  matter,  except  as  a  fact 
which  binds  no  one,  and  has  no  signiflcance. 
Such  a  groes  perretston  of  all  tbe  essential 
rights  of  property  is  so  plain  tbat  no  explana- 
tion can  make  it  plainer;  and,  as  this  purpose 
forms  the  only  apparent  reason  for  it,  the  Stat- 
ute, and  all  its  parts,  must  fall  together,  leav- 
ing the  law  of  tbe  State  where  It  was  before 
the  Iaw  of  1887  was  passed. 

In  Hanes  v.  Wad^,  78  Mich.  — ,  41  N.  W. 
Bep.  223,  the  validity  of  the  law  was  not  dis- 
cussed, as  it  has  not  been  in  any  crther  case 
hitherto. 

Thejvdgment  muat  he  affirmed,  with  eoita. 
Sherwood.  Ch.  J.,  and  Morse  andI«ott|>, 
JJ.,  concurred;  Champlin,  J.,  ^  not  sit 
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Jonas  BBHraSR  et  at.,  i^.  in  Err., 
«. 

Christina  AlfTDEBSOlSr  «t  at. 
(—.*».....» 

Bavwted^  of  a  writliv  which  ia  In  ftorm 

lVf>«.— Effect  of  kiKnr)edan  of  possesrfoo.  See 
Ttaomu  T.Bumett;4  IhB.A.fln.  note,  US  HLBT; 
Plttstmrgb,  C.  ft  St  L.  K.  Co.  Boswurtfa.  S  L.  B. 
A.  SOO,  noCe,  40  Ohio  9k.  91;  Constant  v.  ITntvenHy 
of  Bocberter.  S  I..  B.  A.  786,  note,  lU  N.  Y.  dot. 


a  loMO  of  real  property  to  a  perBon  in  posses- 
sion does  not  relieve  a  purchaaor  from  tbe  (tuty 
of.inqulrtaig'  as  to  the  ixjoDcaBor'g  tlgAtB. 

(OotolwrT,  IseiL) 

ERROR  to  the  Court  of  Common  Pleas  of 
Dauphin  Coun^  to  review  a  judgment  In 
favor  of  plaintiffs  in  an  action  of  ejectment 
brought  to  recover  poaseasion  of  a  lot  of 
mud  in  the  Borough  of  Mlddleaes.  Af- 
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Prior  to  1857.  one  Jobn  Snyder  died  seised 
of  the  lot  in  question.  Durinff  that  year  Wash- 
ington R.  Snyder,  bis  son,  acting  for  himself, 
and,  as  ptaintift  contended,  for  the  remaining 
heirs  of  John  Snyder,  entered  into  a  parol  con- 
tract with  one  John  Anderson  to  sen  said  tot 
to  bim.  Tbe  consideration  for  this  sale  was 
|800,  of  which  $150  was  paSA.  Anderson  took 
possession  of  tbe  lot,  erected  a  dwelling-bouae 
diereon,  and  continued  to  live  therein. 

In  1858  the  beirs  of  Snyder  conv^ed  the 
same  lot  to  J.  Hoffman  Hersbey.  llaintiffs 
claimed  that  this  conveyance  was  made  to 
Hersbe/  at  tbe  request  of  Anderson.  Tbe  con- 
sideration of  tbe  deed  was  $150,  being  tbe 
amonnt  remaining  unpaid  of  tbe  purchase 
money  due  by  An&rson,  and  plaintifih  claimed 
that  the  transaction  was  simply  an  advance  by 
Hershey  of  tbe  unpaid  purchase  money,  and 
that  tbe  conv^anceof  the  land  to  him  was  aa 
security  Ihereior. 

In  1876  a  lease  at  will  of  the  lot  was  exe- 
cuted by  Hershey  to  Anderson  at  tbe  rent  of 


$3  per  month,  after  which  Anderson  remained 
in  possession,  occarionally  paying  rent. 

Subsequently  Anderson  died  and  bia.belis 
remained  in  possession  of  tbe  lot. 

In  1^  Hersbey  executed  a  deed  of  the  lot 
to  one  Brinser  and  he  brought  an  action  of 
ejectment  and  recovered  possession  of  the  same. 
Thereafter  the  heirs  of  Anderson  brought  eject- 
ment to  recover  back  tbe  lot. 

When  the  case  reached  the  supreme  court  it 
held  tbat  the  contract  had  been  safBc^ently 
proved  and  so  far  performed  as  to  take  tbe 
cane  out  of  tbe  Statute  of  T^uds,  but  ruled 
tbat  tbe  burden  of  proof  was  upon  tbe  plaintiff 
to  prove  tbe  authority  of  Washington  R.  Sny- 
der to  represent  tbe  other  heirs,  and  sent  the 
case  back  for  another  trial. 

At  such  trial  tbe  authority  of  said  Snyder 
was  shown,  and  also  it  was  proven  tbat  Brin- 
ser had  knowledge  of  tbe  lease  under  which 
the  Anderson  belra  held  possession. 

Tbe  further  facta  appear  in  the  opinion. 

Mr.  J.  C.  McAlftrney  for  plaintiffs  in  er- 
ror. 

ifr.  S.  J.  M.  MeCarrell  for  defendants  in 
nror. 

Cl&rk.  J.,  deUvered  tbe  opinion  of  the 
court: 

When  tbl»  case  was  bere  before  {10  Cent. 
Rep.  776)  we  said  there  was  abundant  proof  of 
a  contract  for  the  sale  of  tbe  lot  io  dispute  by 
Washington  R.  Snyder  to  John  Anderson  in 
ttie  year  1857.  "The  receipt,  dated  October 
33, 1867,"  we  then  said,  "taken  with  the  other 
evidence  in  tbe  cause,  was  full  and  complete 
upon  this  point.  The  terms  of  the  contract  are, 
we  think,  sufflciently  shown.  Tbe  lot  is  de- 
scrifwd  as  'No.  258  in  the  Borough  of  Middle- 
town;'  which  may  be  regarded,  perhaps,  as  a 
proper  designation  of  the  boundaries.  Tbe 
consideration  was  $800,  a  condderable  part,  if 
not  all,  of  which,  was  shown  to  have  been 
paid.  Possession  was  taken  Immediately  after 
and  io  pursuance  of  tbe  purchase,  and  a  dwell- 
ing-house was  erected  upon  it.  Tbe  pofiees- 
sion  was  open  and  notorious,  and  was  continu- 
ously maintained  for  manj  years,  and  until 
legal  proceedines  were  instituted  to  test  tbe  ti- 
tle." The  testimony  at  this  trial,  on  tbat  branch 
6L.B.A. 


of  the  case,  ia  aubstanttally  tite  same  a«  bef«e; 
and  we  adhere  to  tbe  opinion  we  expressed  od 
tbat  point  at  the  fornix  hearing. 

The  testimony  at  the  former  trial  has  been 
supplemented,  however,  with  satisfactory  proof 
that  Washington  R.  Snyder,  in  this  transac- 
tion, acted  not  only  for  himself,  but  in  the 
behalf  of  bis  sistera,  who  were  the  heirs  of 
John  Snyder,  deceased;  and  that  not  only  the 
purchase  money  paid  by  Anderson,  but  tbe 
money  advanced  by  Hen&ey,  was  divided  be- 
tween tbe  brother  and  sisters  according  to  their 
respective  interests.  There  was  abundant  evi- 
dence of  the  most  satisfactory  character  to  this 
effect,  and  the  fact  has  been  found  by  tbe  Jury. 
We  are  of  opinion,  also,  Uiat  there  was  evi- 
dence from  which  the  Jmy  might  fairly  Infer 
that  the  deed  to  Hersbcnr  was  only  a  security 
for  tbe  money  advanced  by  bim  to  pay  out  the 

S)uircbase  money;  and  that  the  writing,  denom- 
nated  a  "lease,"  which.  It  is  alleged,  was  sub- 
sequently executed  between  Hershev  and  An- 
derson, was  a  contract  on  part  of  toe  default- 
ing vendee  for  tbe  continuance  of  the  posses- 
sion on  terms  agreed  upon, — tbe  rent,  as  it  was 
paid,  being  applicable  to  the  principal  and  in- 
terest of  the  purchase  money.  In  view  of  what 
was  said  in  our  former  opinion^  we  think  it  la 
not  necessary  to  enter  into  any  further  dbtnift- 
sion  on  this  branch  of  tbe  case. 

Tbe  only  remaining  question  for  our  consid- 
eration is  whether  or  not  Jonas  Brinser  is  to  be 
regarded  aa  an  Innocent  purclnuer,  ud  entitled 
to  protection  as  such.  Anderson  died  In  1883, 
and  the  conveyance  by  Hersbey  to  Brinser  was. 
in  1864.  Anderson's  heirs  were  in  tbe  actual 
possession  of  tbe  premises  in  dispute  at  the 
time  of  the  conveyance,  and  it  Is  contended 
that  their  possession  put  Brinser  upon  inquiry 
as  to  tbe  title  in  virtue  of  which  that  possession 
was  maintained,  and  tbat,  having  failed  in 
thto  respect,  be  is  affected  with  notice  of  that 
which  a  proper  inquiry  would  have  develo|Kd. 

The  rule  of  law  which  is  thus  invoked  ia  set- 
tled in  a  long  line  of  cases,  including  Jaqaet  v. 
WedcM,  7  Watts,  881 ;  Mavl  v.  Bidar,  59  Pa.  187,- 
Hottmitein  v.  Lereh,  104  Pa.  454;  Howe  v. 
Beam,  106  Pa.  548.  But  it  Is  said  tbat  Det- 
wller,  who  was  tbe  agent  of  Hershey  in  tbe 
transaction  between  him  and  Brioao-,  exhib- 
ited to  Brinser  tbe  writing  in  form  of  a  lease 
by  Hersbey  to  Anderson;  that  the  BO-caHed 
"lease"  was  in  itself  explanatory  of  tbe  posses- 
sion, and  Brinser  was  thereby  relieved  from 
further  inquiry.  Leach  v.  Antibaeher,  56  Pa. 
86,  is  cited  In  support  of  this  position. 

When  this  case  was  bere  before,  we  said: 
"Anderson  was  at  tbe  time  in  possession,  un- 
der the  terms  of  tbe  paper  which  has  been  de- 
nominated a  'lease;'  and  if  Brinser  had  actual 
knowledge  of  tbe  lease,  and  had  no  knowledge 
of  tbe  facts  relating  to  its  execution,  it  is  prob- 
able, under  the  ruling  of  this  court  in  Leaeh  v. 
AnAacber,  55  F^.  85,  be  might  be  regarded  aa 
an  innocent  pxmibaser."  "Nothing  In  the 
transaction,"  says  Mr.  Jvttiee  Thompson  bk 
tbe  esse  last  cited,  "gave  the  least  sign  to  pot 
the  purchaser  on  inquiry.  The  possession 
will,  it  ia  admitted.  But,  when  the  party  is  in 
pnasesfion  under  a  lease,  the  knowledge  of  tbe 
lease  dispenses  with  tbe  inquiry  of  bow  tbe- 
possession  is  held.  That  knowledge  tbe  i^nt 
bad,  and  of  tbe  very  terms  of  (be  lease.  Tliat 
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was  eooiufh  for  blm.  He  was  not  bound  to 
Inqaire  of  the  teoant  in  possession  If  the  lease 
was  fair  or  fraudulent,  or  whether  there  was  a 
trust  notwitbstanding." 

But,  as  it  did  not  then  appear  that  Brinser 
had  any  knowledge  whatever  of  the  lease,  the 
rule  suggested  in  Leath  t.  Arubaefier,  as  above, 
was  not  considered  applicable  to  the  case.  We 
intimated,  however,  somewhat  cautiously  and 
doubtfully,  that,  if  that  fact  had  been  estab- 
lished, it  was  probable  "the  ruling  laid  down 
in  LeacA  v.  Arubaeher  might  apply."  Upon  a 
careful  examlaation,  however,  the  doubt  which 
tbea  existed  in  oar  mind  as  to  the  soundness 
of  this  Tiewtbas  grown  into  a  coovlcUoa  that 
it  cannot  be  snstuned.  The  case  of  Leaeh  y. 
Arubaeher  was  without  doubt  rightly  decided; 
but  the  remarks  of  the  learned  justice  who  de- 
livered the  opinion  quoted  above  were  not  nec- 
essary to  the  decision  of  that  case.  In  Leaeh 
V.  AtuiMcher  it  was  found  as  a  fact  that  Ans- 
bacber  was  an  innocent  purchaser  without  no- 
tice; and  that  Leach  himself,  who  had  actual 
knowledge  of  the  whole  traosactioa,  not  only 
gave  no  notice  of  his  claim  of  title,  but  assent- 
ed to  and  approved  of  the  sale.  The  same  con- 
clusion was  irrraistible,  therefore,  on  other 
ground:  and  in  this  sense  it  may  be  said  that 
the  remarks  quoted  were  not  necessary  to  the 
decision  of  the  cause.  The  authorities  cited  do 
not  declare  the  princd^e  in  support  of  which 
they  are  cited.  Neither  in  Sugden  on  Vendors, 
nor  in  the  case  of  Hood  v.  Fahnettoek,  1  Pa. 
470,  do  we  find  any  such  doctrine  declared. 
Indeed,  upon  a  somewhat  careful  examination 
of  all  the  cases,  we  conclude  that  the  language 
quoted  from  Leaeh  v.  Ansbacheria  sustained 
neither  by  reason  nor  authority. 

Knowledge  of  the  existence  of  a  lease  will, 
of  course,  give  constructive  notice  of  all  its 
provfsicms;  but  the  possession,  apart  from  tbe 
lease,  we  think,  should  be  treated  as  notice  of 
the  possessor's  claim  of  title,  whatever  that 
claim  may  be;  for  the  lease  may  be  but  the  first 
of  two  or  more  successive  rignts  acquired  by 
tbe  tenant.  Wbile  in  tbe  occupancy  under  a 
lease  for  years,  the  tenant  may  have  purchased 


under  arUdes,  and  entitled  himself  to  an  equi- 
ty: or,  indeed,  be  may  have  purchased  tbe  le- 
gal estate  in  fee,  and  failed  to  record  his  deed. 
Would  it  be  supposed  that  a  knowledge  of  the 
precedent  lease  would  dispense  with  tbe  duty 
of  inquiry,  and  entitle  a  subsequent  grantee  to 
the  protection  of  an  innocent  purdiaser?  Or 
tbe  lease  may  have  been  the  Instrument  of  a 
base  fraud.  It  may  have  been  executed  under 
the  false  and  fraudalent  pretense,  to  an  illiter- 
ate person,  that  it  was  in  fact  a  cooveyance  or 
a  contract  of  sale.  Would  possession  afford  no 
protection  in  such  a  case?  We  think  il  would. 
In  such  cases  tbe  possession  is  tbe  possessor's 
only  reliance,  for  he  be  powerless  to  put 
bis  claim  of  title  upon  the  record. 

In  Sugden  on  Vendors,  vol.  1, 6th  Am.,  from 
10th  London,  ed.,  p.  266,  g  32,  it  is  expressly 
stated,  and  numerous  auuorities  are  cited  in 
support  of  tbe  statement,  that  If  a  tenant,  dur- 
ing bis  tenancy,  changes  his  character  by  hav- 
ing agreed  to  purchase  the  estate,  his  possession 
amounts  to  notice  of  his  equitable  title  as  pur- 
chaser. Among  tbe  cases  cited  we  find  Dan- 
id»  V.  Daviaon.  16  Ves.  Jr.  249,  where  it  is  held 
that  the  possession  of  a  tenant,  who  had  taken 
it  under  a  lease  for  a  term  of  years,  and,  dur- 
ing the  pendency  of  tbe  lease,  made  a  contract 
with  his  lessor  for  tbe  purchase  of  the  rever- 
sion, was  notice  in  itself  to  a  subsequent  pur- 
chaser (the  lease  being  still  unexpired),  not 
only  of  a  tenant's  Interest  under  it,  but  likewise 
of  his  equitable  title  to  tbe  estate  under  bis  con- 
tract for  the  puichase.  To  the  same  effect,  la 
Allen  V.  Anthony,  1  Merlv.  282,  and  our  own 
cases  of  Hotteiutein  v.  Lerfih  and  Bmee  r. 
Beam,  supra. 

Moreover,  it  now  appears  that  Anderson,  the 
lessee,  was  not  himself  in  the  possession.  He 
had  died  two  years  or  more  before  the  to 
Brinser,  and  his  widow  and  children  were  In 
the  poBsessioD.  The  term  of  the  lease  had  ex- 
pired; and  it  would  not  be,  we  think,  presumed 
in  favor  of  a  purchaser,  in  the  absence  of 
proof,  that  the  heirs  were  holding  over. 

We  are  of  opinion  VuU  thia  eaae  toot  properly 
tried,  and  the  judgment  ia  t^0rmed. 


TKNKE8S£E  SUPREME  COURT. 


TOMUNSON,  Appt., 

V. 

BOARD  OF  EQUALIZATION. 

(....Tenn  ) 

1.  IVo  »ppe«l  11m  ttoai  the  aetlon  of 
Hm  Bowd  of  Eqnallntlim  of  taxes  where 
ft  is  not  provided  for  by  statute. 

8.  "The  rlfl*ht  to  mimmon  befnre  them 
wttneseeSf  given  to  the  Board  of  Equalization 
by  the  AseeBsmrat  Act  of  Slarch  S6, 1887,  •  does 
not  give  to  a  comidalntaw  taxpafer  any  right  to 
Introduce  evldenoe,  or  make  ft  the  duty  of  the 
Board  to  summon  wttneeses  of  tbelr  own  seiec- 
tton,  nnlesB  it  deemB  that  justloe  demands  evi- 
dence from  witnenes. 

8*  A  writ  of  certloraAi  caxmot  be  de- 
manded by  a  complaiwing  t&zpayer 
to  review  on  the  mertta  the  action  of  a  Board  of 
Bqnallatlon  under  tbe  Aet  of  llaTOh26,  ISBf. 
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which  declares  that  tbe  action  of  the  board  shall 
be  final. 

4.  "  Snllleient  cause  fbr  a  writ  of  eei> 
tlorarl,  as  provided  by  Const,  art.  6,  B 10,  must 
be  defined  either  by  statute  or  Judicial  decision, 
and  does  not  exist  for  the  purpose  of  reviewing  a 
deoislon  on  tbe  merits,  except  where  tbe  wrltlies 
as  a  substitute  for  an  appeal  or  writ  of  error,  or 
posBlbly  instead  of  audita  querela, 

(Ztertetf.  Ch.  J.,  dissents.) 
(October  18. 1886.) 

APPEAL  by  petitioner  from  a  judgment  of 
tbe  Circuit  Court  for  Grainger  County  dis- 
missing a  petition  for  writs  of  certiorari  and 
supersedeas  to  review  proceedings  of  tbe  Board 
of  Equalization  approving  the  valuation  fixed 
by  the  assessor  upon  bis  property,  and  to  pre- 
vent  the  return  of  such  excesdve  aaseasment. 
Affirmed. 
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The  facts  are  fully  stated  Id  tbe  oplaiooe. 
Meesrs.  Shields  ft  Shleldfl  for  appellaDt. 
Mesarg.  Tate  ft  Pickle  for  ap^flee. 

Larton»  delivered  the  opinioo  of  tbe 
court: 

The  p^tloDeT  applied  for  and  obtdned  vrits 
of  certiorari  and  supersedeas.  Upon  motion, 
at  the  followiog  term  of  the  circuit  court,  tbe 
petition  was  dismissed.  His  complaint  is  that 
the  tax  assessor  of  Grainier  Countj  has  placed 
an  excessive  tax  i»>od  three  parcels  ot  land 
owned  by  him.  He  allegts  that  he  made  com- 
plaint before  the  Board  of  EquaUzatioo  that 
his  assessment  was  excessive,  and  produced 
and  sought  for  permission  to  examine  witoeBses 
to  support  his  complaint:  that  the  Board  refused 
to  allow  him  to  examine  these  witnesses,  or  to 
grant  himasubpenaforotbersthat  be  proposed 
to  bring  before  them ;  and  that  they  adopted  and 
approved  tbe  valuation  fixed  by  tbe  assessor. 
The  petition  shows  the  ground  upon  which  the 
Boaid  refused  to  hear  Els  witnesses,  in  that  it 
states  that  they  ruled  that  "a  complaining  tax- 
payer had  no  right,  under  tbe  law,  in  such 
cases  to  introduce  eridence  as  to  the  value  of 
bis  property  claimed  to  be  excessively  assessed, 
or  the  Board  any  authority  to  hear  and  consider 
any  evidence  upon  tbe  subject,  unless,  in  tile 
judgment  of  the  Board,  justice  demands  that 
It  should  have  evidence,  and  then  only  such  as 
the  Board  might  see  fit  to  call  itself,  in  its  dis- 
cretion." Petitioner  then  alleges  that  he  pre- 
ferred a  bill  of  exceptions,  which  the  Bcmnl 
refused  to  sign,  and  prayed  an  appeal  to  the 
circuit  court,  which  was  refused. 

What  relief  can  petitioner  obtain  under  a  writ 
of  certiorari,  ^poa  these  tectsT  The  duties  and 

ners  of  the  Board  of  Equalization  are  defined 
action  42  of  the  Assessment  Act.  passed 
March  26,  1887.  It  is  as  follows:  "  That  said 
Board  of  Equalization  shall  carefully  examine 
and  compare  and  equalize  said  assessments,  and 
diall  eliminate  from  the  lists  thereof  all  prop- 
erty exempt  under  this  Act,  and  they  are  here- 
by empowered  to  hear  and  adjust  complaints 
iCrom  any  party  feeling  aggrieTOd  on  account 
of  excessive  assessments,  when,  in  their  judg- 
ment, Justice  demands  it,  and  to  correct  any 
and  all  errors  arising  from  clerical  mistakes,  or 
otberwibe;  and  tbe  corrections  made,  if  anr, 
shall  be  entered  upon  theassessment  book  with- 
out in  any  way  allering  tbe  assessment  lists; 
and  the  action  of  this  Board  as  to  valuation 
tiuxU  he  final;  and  all  complaints  In  this  regard 
are  hereby  required  to  be  made  and  acted  upon 
by  this  Board,  during  its  session,  which  shall 
be  from  the  flnt  Monday  to  tbe  third  Monday 
in  June.  If  complaint  made  is  bated  on  eaxxs- 
eite  values,  said  Board  shaU  have  t/te  right  to 
rummon  btfore  them  teitnesm,  who  sAaM  oe  dis- 
interested freeholders,  and  the  sworn  tesMinony 
igT  thite  nieA  wiineme,  eoneemmg  aonw.  will  be 
ntffleient  evidence  upon  i^ieh  nteh  Board  map 
act."   The  italics  are  ours. 

It  may  be  directly  seen  from  the  plain  words 
of  the  Act  that  tbe  legislative  intention  was 
thst'tbeTe  should  be  no  appeal  or  review  of  the 
action  of  this  Board  upon  tbe  subject  of  valua- 
tions, where  it  baa  acted  upon  a  oomidaint. 
The  law-nuUcer  has  in  so  many  words  declared 
that  Its  action  In  this  weud  "shall  be  final." 
When  no  right  of  appeal  la  given  by  Oie  Btat- 


ute  In  express  words,  or  by  necessary  impHca- 
tloo,  an  appeal  will  not  lie;  and  it  was  there- 
fore not  error  in  tbe  board  to  refuse  the  appeal 
orayed  for.  Wade  v.  Murry,  %  Sneed.  60;  St 
parte  Knight,  8  Lea,  401. 

But  it  is  insisted  that  when  no  appeal  lies  tiie 
writ  of  certiorari  nay  be  used  in  lien  of,  or  as  a 
substitute  for,  an  appeal.  Article  6.  %  10,  of 
the  State  Constitution  provides  that  "the  judges 
or  justices  of  inferior  courts  of  law  and  equity 
shall  have  power  in  civil  cases  to  Issue  wntsof 
certiorari  to  remove  any  cause,  or  the  tran- 
script of  the  record  thereof,  ftom  any  inferior 
jurisdiction  Into  sach  court  of  law,  on  sufBdent 
cause,  supported  by  oath  or  tKflrmatlon." 
What  is  "suiflcient  cause"  must  be  defined  by 
either  statuteor  judicial  decision.  Judicial  de- 
cision has  established  tbat  where  the  law  gives 
an  appeal,  and  the  party  is'deprived  of  it  with- 
out ao^  fault  or  negligence  on  his  part,  that  is 
"sufficient  cause,"  if  ne  shows,  in  addition  to 
it,  a  meritorious  case.  History  of  a  Lawsuit, 
%  m,  Old  ed. 

But  in  the  case  before  us  the  law  gave  no  ap- 
peal; bence,  tbe  writ  will  not  lie  in  lieu  of  or 
as  a  substitute  for  an  appeal.  But  will  it  He 
under  any  of  the  statutoi^  definitions  of  "suf- 
ficient causef  Code,  g  S12S,  Is  as  follovrs' 
"Tbe  writ  of  certiorari  may  be  granted  when 
ever  autiiorized  by  law,  and  also  in  all  caaea 
Inhere  an  Inferior  tribunal,  brand  or  officer  ex- 
ercising judicial  functions  has  exceeded  tbe 
jurisdiction  conferred,  or  Is  acting  illegally, 
when,  in  tbe  judgment  of  tbe  court,  there  is  no 
other  plain,  speedy  or  adequate  remedy,"  By 
tbe  succeeding  section  it  is  dechtred  that  tbe 
writ  of  certiorari  lies  in  tbe  following  cases: 
"on  suggestion  of  diminution;  where  no  appeal 
in  giveo;  aa  a  substitute  for  anpeal;  instrad  of 
avdita  mttrda;  instead  of  writ  of  error." 

This  IB  a  case  whteh  learned  counsel  contend 
comes  under  the  provision  for  tbe  writ  in  tbe 
section  last  quoted,  "where  no  appeal  is  given." 
It  is  too  plain  for  argumentjtbat  if  the  writ  can- 
not lie  under  this  provision  it  will  not  under 
any  of  tbe  other  caaes  named  in  tbe  Statute. 
These  two  sections  must  be  construed  together. 
The  statutory  ground  is  that  tiie  writ  of  cer- 
tiorari will  he,  upon  sufficient  cause  shown, 
where  no  appeal  h  given;  where  an  inferior 
tribunal,  board  or  officer  exercising  judicial 
functions  has  exceeded  the  jurisdiction  confer- 
red, or  Is  acting  illegally;  where,  in  the  judg- 
ment of  tbe  court,  there  is  no  other  plain,  speray 
or  adequate  remedy.  Does  petitioner  presoit 
such  a  case?  Waiving  for  the  present  any  con- 
sideration of  the  question  aa  to  whether  a 
Board  of  Equalization,  under  our  Act  of  1887, 
is  a  judicial  tribunal,  or  whether,  in  regard  to 
its  action  upon  a  complaint  of  an  exc^ive  as- 
sessment, it  is  a  board  "exerd^g  judicial 
functions,"  we  will  first  undertake  to  ascertain 
whether,  if  we  assume  it  to  have  been  in  tite 
exercise  of  judicial  functtona  in  the  matter 
complained  of,  it  has  in  any  w^  exceeded  its 
jurisdiction,  or,  in  the  language  of  (be  Statute, 
was  Bctiug  illegally. 

;  The  complaint  made  in  the  petition  is  tbat  it 
refused  to  bear  witnesses  offered  by  oomplain- 
ant  in  supptvt  ot  hia  oomidaint  as  to  an  excea- 
dve  aaaeaament  aa  to  vatnation.  In  this  did 
tbev  "exceed  their  juriadiotion,"  or  "act  ille- 
gally?" To  determine  tUs,  we  most  not  only 
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consider  the  language  of  the  Act  defining  their 
duties,  but  consideir  the  eeneral  nature  and 
scope  of  the  powers  conferred  upon  tbem. 
They  are  styled  a  "Board  of  Equalization. " 
They  are  charged,  primarily,  with  the  duty  of 
"examining"  and  "equalizing"  assesaments. 
This  du^  they  are  expected,  most  manifestly, 
to  perform,  'not  upon  teatinHmy,  but  upon  a 
"comparing"  Uie  assessments  in  one  dtstnct  or 
neighborhood  with  another, — one  piece  of  prop- 
erty with  the  assessment  upon  another  of  equal 
value.  Clearly,  this  is  to  be  done  upon  their 
own  knowledge  of  the  comparatire  valuations, 
and  the  end  to  be  reached  is  an  equalization 
whereby  dlscrlmtnatioiu  in  fartnr  of  one,  or 
against  another,  are  to  be  corrected.  In  addl- 
tfon  to  this,  they  are  to  correct  mistakes  made 
by  the  assessor,  and  eliminate  from  tbe  list 
property  exempt  under  tbe  law  from  assess- 
ment. Finally,  tbey  are  empowered  to  hear 
and  adjust  complaints  from  any  party  feeling 
aggrieved  on  account  of  excessive  taxation, 
where  in  tbeir  judgment  justice  demands  it. 
How  are  tbey  to  "hear  ana  adjust"  such  com- 
plaints? Petitioner's  contention  Is  that  they 
must  hear  witnesses  produced  by  him;  that  he 
has  a  right  to  exarolne  such  witDessea,  and 
cross-examine  sucb  as  are  produced  against 
him.  In  other  words,  that  tbe  Act  contem- 
plates a  regular  trial,  according  to  the  tndinary 
coune  of  law,  and  the  deciuon  according  to 
the  welgbt  of  tbe  proof.  We  have  seen  that, 
with  reference  to  the  primary  duty  of  the  Board, 
— that  of  equalizing  assessments, — the  Act 
contemplates  no  issue  of  fact  or  bearing  of 
evidence,  but  that  the  equalization  is  to  be 
brought  about  by  a  comparison  of  assessments 
and  uie  knowledge  they  bave^of  the  relative 
values  of  different  pieces  of  property.  Can  the 
law  contemplate  any  very  different  method 
of  cwreeting  an  excessive  asseaament?  The 
knowledge  of  relative  values — of  comparative 
values— which  they  have  as  citizens  and  fi^e- 
holders,  and  which  they  obtain  from  an  exam- 
ination and  comparison  of  tbe  assessment  lists, 
will,  in  the  vast  majority  of  cases,  enable  them 
to  act  justly  upon  tbe  complaint.  But  cases 
may  occnr  where  these  means  are.  In  their 
judgment,  unsatisfactory.  In  such  case,  the 
Act  dechures  that  tbe  "Board  sball  have  the 
ri^t  to  summon  before  tbem  witnesses,  who 
shall  be  disinterested  freeholders;  and  the 
sworn  testimony  of  three  such  witnesses  con- 
cerning same  will  be  sufficient  evidence  upon 
which  such  Board  may  act,"  The  "Boardshall 
have  the  righ^  to  summon  before  them  disin- 
terested freeholdeTs,  h  the  language  of  tbe  Act 
Does  thia  power  conferred  make  it  tbeir  duty 
to  dther  have  ,  witnesses  brouo^t  by  the  party 
making  complaint,  or  requite  them  In  all  cases 
to  summon  witnesses  upon  such  complaint  be- 
ing made;  or  is  tbe  hearing  of  witnesses  n  ma^ 
ta  wholly  In  their  discretion?  We  think  tbe 
Statute  means  no  more  than  it  plainly  discloses. 
To  hold  that  it  was  tbe  duty  to  permit  the  ex- 
amination of  witnesses  offered  by  a  complain- 
ant would  imply  a  duty  to  the  State  and  county 
to  hear  and  examine  witnesses  to  sustain  the 
assessment.  All  this  would  imply  a  trial,  and 
a  judgment  upon  weight  of  proof.  The  ques- 
tion or  valuation  Is  altogether  a  matter  of  opin- 
ion. Before  questions  of  oirfnlon  the  greatest 
dtrastty  may  be  expected:  The  aemons  of 
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this  Board  terminate  In  two  weeks;  and  at  the 
end  of  that  time  tbey  are  required  to  return  the 
assessment  lists,  and  tbeir  corrections,  to  tbe 
clerk  of  the  coun^  court.  In  populous  coun- 
ties tbe  assessments  reach  into  tbe  thousands. 
That  each  taxpayer  should  have  tbe  right  to 
come  with  bis  witnesses,  and  have  tbem  beard, 
and  be  heard  by  counsel,  would  result  In  such 
delay  and  embarrassment  as  to  amount  to  a 
great  public  peril  with  regard  to  the  assessment 
of  tbe  public  revenues.  No  legislative  body 
could  have  seriously  contemplated  such  a  tri- 
bunal to  determine  a  mere  question  of  an  ex- 
cessive valuation  for  purpose  of  assessment. 
Occasional  instances  of  excessive  assessments 
may  occur;  but  tbey  had  better  be  bonte  than 
that  such  a  court  should  be  created  to  settie 
them.  Tbe  taxpayer  in  tbe  first  Instance  may 
make  his  representations  to  the  assessor.  If  he 
overassess  bim,  he  may  carry  tbe  matter  to  a 
board  of  disinterested  freeholders,  acting  under 
oath.  If  tbey,  upon  their  own  knowledge, 
agree  with  the  assessor,  and,  upon  a  "compar- 
ison," find  no  case  for  a  reduction  tor  pur- 
pose of  equalization,  the  chances  are  that  the 
assessment  is  not  far  wrong.  If  be  cannot  in- 
duce tbe  Board  to  think  t^t  it  is  a  case  where 
they  ought,  for  tbeir  own  enlightenment,  to 
exercise  tbe  power  they  have  to  summon  wit- 
nesses of  their  own  selection,  be  must  submit. 
The  Board  was  not  "exceeding  its  jurisdic- 
tion," or  "acting  illegally,"  in  refusing  to  have 
the  witnesses  offered  oy  petitioner;  and  it  bad 
a  right  to  refuse  to  summon  witnesses  of  ito 
own  selection,  if  It'deemed  that  justice  did  not 
demand  evidence  from  witnesses. 

The  next  contention  is  that  petitioner  has  the 
right  to  have  tbe  writ  of  certiorari  to  the  end 
that  be  may  have  the  matter  heard  or  retried 
upon  tiie  merits.  This  is  based  upon  the  prop- 
cation  that  if  the  Board  bad  beard  wttaesaes, 
or  had  dedded  tbe  matter  without  witnesses, 
and  upon  their  own  knowledge,  or  upon  a 
comparison  of  tbe  assessment  complained  of 
with  other  assessments,  in  any  event  their  ac- 
tion in  adopting  and  approving  the  assessment 
la  a  judfnnent  which  tlwy  are  entitled  to  have 
reviewed  upon  the  merits;  and  tha^  Inasmuch 
as  it  is  a  case  where  no  appeal  lies,  for  this  rea- 
son tbe  writ  of  certiorari  ties  to  review  and  re- 
try tbe  matter  upon  its  merits.  The  answer  to 
this  is  that  it  is  only  where  the  writ  of  certi- 
orari lies  as  a  substitute  for  an  appeal  or  a  writ 
of  error,  or,  possibly,  instead  of  audita  micrda, 
that  the  writ  will  operate  to  give  to  tjie  peti- 
tioner a  new  trial  upon  the  merits.  On  the 
first  plan  the  Act,  aa  we  have  before  seen,  ex- 
pieesiv  declares  that  the  action  of  the  Board 
shall  he  final.  Tbe  law-maker  did  not  intend 
that  its  judgment  on  the  merits  should  be  sub- 
ject to  review.  In  all  sucb  cases  the  writ  will 
not  lie  to  review  the  matter  upon  tbe  merits. 
Such  controversies  must  be  finally  settied  by 
some  means.  Tbe  judgment  of  a  disinterested 
board  of  freeholders  upon  a  mere  matter  of 
opinion  as  to  the  valuations  for  taxation  la  as 
likely  to  be  right  as  that  of  any  court.  Says 
Judge  Coeley  upon  this  question:  "As  a  gen- 
eral rule,  a  tax  cannot  depend  for  its  validity 
upon  tbe  ability  to  justify  It  to  the  satisfaction 
of  a  courtor  jury.  Valuels  matterof  opinion: 
and,  when  tbe  law  has  provided  offlcera  upon 
whom  tbe  duty  is  imposed  to  make  It,  it  is  the 
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opinion  of  these  officers  to  'which  the  interests 
or  the  partiea  are  referred.  The  court  caanot 
sit  In  judgment  upon  tbelr  errors,  nor  substi- 
tute their  own  opinions  for  the  conclusions 
the  offices  of  the  law  have  reached."  Cooley, 
Tun.  1st  ed.  107. 

Every  interest  of  the  State  alike  demands 
that  such  questions  shall  be  settled  cheaply  and 
speedily.  Where  an  Act  creating  a  special  tri- 
banal»  even  exercising  judicial  functions,  gives 
it  power  and  authority  to  settle  particular 
grievances,  such  as  this,  and  either  expressly  or 
By  plain  implication  declares  that  the  judg- 
ment of  such  special  tribunal  shall  be  final,  and 
it  confines  itself  within  its  jnrisdiclloD,  and 
does  not  "act  illegally,"  the  writ  of  certiorari 
will  not  lie  to  reviewilsactionapon  the  merits. 
This  question  has  been  settled  in  this  State 
since  the  case  of  Wade  v.  Murry,  2  Sneed,  SO. 
That  case  was  this:  Under  Act  1854,  chap.  83, 
contested  elections  of  judges  and  attorney- 
generals  were  to  be  heard  and  determined  l^a 
gpedal  tribonaJ,  consistiDg  of  the  chanoellor  of 
the  division  within  which  the  contest  arose. 
The  Jurisdiction  was  conferred  upon  the  chan- 
cellor, and  not  upon  the  chancery  court.  The 
Act  prescribed  how,  when  and  where  be  should 
hear  the  contest.  No  provision  was  made  for 
an  appeal  or  writ  of  error.  Judge  McKioney 
delivered  the  opinion  of  the  court,  and  held: 
^mt,  that  no  appeal  or  writ  of  error  would  lie 
from  the  judgment  of  the  chancellor  deteimln- 
Ing  such  a  contest;  aeeand,  that  no  writ  of  cer- 
tiorari would  lie  as  a  substitute  for  a  writ  of 
error,  and  that  when  the  law  intended  the  de- 
cisioa  to  be  final  and  conclusive  there  could  be 
no  review  of  the  Judgment  in  any  way  what- 
ever. The  learned  judge,  however,  qualifies 
his  decision — as  we  think,  properly— whea  he 
aaya  that  "we  do  not  mean  to  say,  however, 
that  the  certiorari  might  not  be  resorted  to  for 
some  purposes  in  a  case  like  the  present.  We 
think  It  might.  In  a  case  involving  a  question 
as  to  the  legal  competent^  of  the  judge,  or 
showing  such  a  substantial  departure  from  the 
course  of  proceeding  prescribed  in  the  Statute 
as  would  render  the  proceedings  void,  the  cer- 
tiorari would  be  the  proper  rc£aedy."  Id.  87. 

The  learned  author  of  "A  History  of  a  Law- 
Suit,"  In  commentiiig  on  the  doctrine  now 
under  discussion,  says,  that  "the  law  as  stated 
in  Wads  v.  Mvrrj/,  precluding  all  inquiry  into 
the  correctness  of  the  judgment  upon  the 
merits  of  the  case,  may  be  considered  settled." 
This  has  been  thought  by  some  to  operate  as 
an  abridgment  of  the  right  to  a  certiorari 
which  Is  secured  by  the  Constitntion.  But  the 
language  of  the  Constitution  secures  the  bene- 
fit of  the  writ  "on  sufficient  cause;"  and  what 
is  sufficient  cause  is  oot  defined  by  the  Consti- 
tution. It  must  be,  therefore,  by  the  Legisla- 
ture or  the  courts.  When  the  le^lature  has 
created  an  inferior  iuriadiction,  and  has  given 
no  appeal  from  its  decisions.  It  must  be  evident 
that  It  did  not  intend  them  to  be  reversed  upon 
the  merits  of  the  case.  It  is  equally  evident 
that  it  intended  the  jurisdiction  to  keep  itself 
within  the  prescribed  limits,  and  to  proceed  in  a 
legal  manner;  and  it  is  only  when  it  trans- 
gresses in  these  respects  that  "sufficient  cause" 
exists  for  a  certiorari.  Ganitbers,  History  of 
a  Law-Suit,  Old  ed.  $g  760,  761. 

Wade  V.  Murrjf  has  been  followed  in  the 
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case  of  parte  Knight,  8  Lea,  401.  Opinion 
by  t/iM^  McFarland,  f/ud^esTumey  and  Free- 
man dissenting.  That  this  writ  will  not  lie 
to  review  the  judgment  of  a  board  of  assessors 
or  a  board  of  equalization  upon  the  merits, 
where  the  controversy  is  as  to  the  valuation, 
has  been  repeatedly  s^ed  In  other  States. 

Judge  Cooley,  in  his  elaborate  work  on  Tax- 
ation, in  speaRlng  of  the  office  of  this  writ, 
says:  "  It  will  not  lie  to  review  any  merely  dis- 
cretionary action  of  any  tribunal,  nor  is  it  with- 
in the  proper  scope  of  the  writ  to  review  the 
decisions  of  Inferior  tribunals  upon  the  merits. 
Thejxiurt  awarding  it,  therefore,  will  not  look 
into  the  evidence  on  whlcfa  the  Inferior  trltninal 
may  have  acted,  except  so  fares  may  be  neces- 
sary to  the  determioation  of  any  jurisdictional 
question  that  may  depend  upon  it."  Again, 
be  says:  "The  writ  does  not  lie  to  the  collec- 
tor of  taxes,  or  anv  other  mere  ministerial  offi- 
cer, to  review  dtoer  bis  action  or  any  of  the 
prior  acdons  on  which  bis  own  was  based,"  and 
"that  assessments  cannot  he  revised,  and 
aside  on  this  writ,  on  the  ground,  merely,  that 
they  are  excessive  or  unequal."  Cooley,  Taxn. 
Ist  ed.  581-588.  See  also  SKeOty  Go.  v.  Mu- 
aisnppi  A  T.  B.  Go.  16  Lea,  413. 

We  have  been  referred  to  Mr.  Burroughs  on 
Taxation,  who  seems  to  entertain  the  opinion 
that  a  writ  of  certiorari  will  lie  to  correct  an 
excessive  assessment,  although  the  assessor  or 
board  of  equallzadtm  have  not  acted  illegally 
or  exceeded  their  jurisdiction.  This  is  a  total 
misconception  of  the  "sufficient  cause"  upon 
which  such  writ  is  authorized,  either  at  com- 
mon law  or  under  our  Constitution.  It  is  cer- 
tainly not  in  accord  with  oar  cases,  and  is  in 
direct  conflict  with  the  views  of  Judge  Oool^, 
as  emoted  above. 

The  judgment  ^  Otf  Circuit  (hurt  dtmiming 
tils  petUiom  i$  aprmed,  wi^  eeeU. 

Tnmey,  Ck.  J.,  dissenting: 

By  an  Act  passed  the  25tb  ofMarch,  1687,cre- 
atiogaBoard  of  Equalization  in  the  assessments 
of  taxes,  it  is  provided,  in  section  4Si,  "that 
said  Board  of  £<pialization  shall  carefully  exam- 
ine and  compare  and  equalize  said  asaesamenta, 
and  shall  eliminate  from  the  lists  thereof  aU 
property  exemot  under  Ibis  Act;  and  they  are 
hereby  empowered  to  hear  and  adjust  com- 
plaints from  any  party  feeling  aggrieved  on  ac- 
count of  excessive  assessments,  when,  in  their 
judgment,  justice  demands  it,  and  to  correct 
any  and  all  errors  arising  from  clerical  mis- 
takes or  otho-wlse,  and  the  corrections  made, 
if  any,  shall  be  entered  upon  the  assessment 
book,  without  in  any  way  altering  the  assess- 
ment lists;  and  the  action  of  this  board  as  to 
valuation  shall  be  final,  and  all  complaints  in 
this  regard  are  hereby  required  to  he  made  and 
acted  upon  by  this  board  during  its  session, 
which  shall  be  from  the  first  Monday  to  the 
third  Monday  in  June.  If  complaint  made  Is 
based  on  excessive  values,  said  board  shall  have 
the  right  to  summon  before  them  witnesses, 
who  shall  be  disinterested  freeholders;  and  the 
sworn,  testimony  of  three  such  witnesses  con- 
cerning same  will  be  sufficient  evidence  upon 
which  such  board  may  act" 

The  tax  assessor  of  (Grainger  County  assessed 
three  separate  tracts  of  land  of  petitioner  at 
$70,000.   Ou  a  day  Axed  for  hearing  his  oom- 
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plaint  petitioner  appeared  before  the  Board, 
and  filed  a  sworn  exception  to  the  asseasoient, 
aU^g  that  it  waa  $80JM)0  in  excess  of  the 
vahie  ot  the  pn^rty.  He  offered  to  sostaln 
his  comidaint  by  three  competent  witnesses. 
The  Board  refused  to  hear  his  proof,  boldine 
that  petitioner  had  no  right  to  introduce  proof, 
or  be  heard  upon  the  subject  of  his  complaint. 
Petitioner  prepared  and  extended  a  bill  of  ex- 
ceptions, which  the  Board  refused  to  slgo.  He 
then  prayed  an  appeal  to  the  drcalt  court, 
which  was  refused.  The  prayer  of  the  peti- 
tioner is  that  said  Board  be  restrained  from 
returning  said  excessive  assessment;  that  the 
matter  he  brought  into  the  circuit  court:  that 
the  property  be  lawfuliy  and  justly  assessed; 
that  said  erroneous  and  unjust  assessment  be 
reviewed  and  canceled.  The  Board  moved  the 
court  to  dismiss  the  petition,  because  the  Statute 
provided  that  the  action  of  the  Board  should  be 
final,  and  that  petitioner's  remedy  was  to  com- 
pel the  examination  of  witnesses, — was  by  man- 
damus. Upon  the  final  ground,  if  the  Act 
intended  to  prohibit  and  cut  o£F  appeal  to  the 
courts  for  relief,  it  would  be  void, — a  violation 
of  article  1,  §  17,  of  the  Constitution,  ordain- 
ing "that  all  courts  shall  be  open;  and  every 
man,  for  an  injury  done  him  in  his  lands, 

foods,  person  or  reputation,  shall  have  remedy 
y  due  course  of  law,  and  right  and  justice 
administered,  without  sale,  denial  or  delay:" 
and  of  section  8,  same  Act.  that  no  man  shall 
be  deprived  of  his  property  but  by  the  judg< 
meot  of  his  peers,  or  the  law  of  the  land. 

Everv  man  has  a  right  to  be  heard  before  he 
can  be  lawfully  condemDed,  Id  perscni  or  prop- 
erty. Is  the  writ  of  certiorari  a  proper  remedr 
under  this  petition?  By  section  3888,  CodeM. 
&  v.,  it  is  provided:  "  The  writ  of  certiorari 
mar  be  granted  whenever  authorized  by  law, 
and  also  teall  cases  where  an  inferior  trumnal, 
board  or  t^cer,  ezercUng  Judicial  functions, 
baa  exceeded  the  jurisdiction  conferred,  oi  is 
acting  Illegally,  when,  in  the  Judgment  of  the 
csourt,  there  is  no  other  plain,  speedy  or  ade- 
quate remedy."  By  section  3889,  "certiorari 
lies  .  .  .  where  no  appeal  is  given." 

For  the  purposes  of  the  question,  we  treat  the 
petition  as  true.  We  have  a  board  exercising 
judicial  functions,  exceeding  the  Jurisdiction 
conferred,  in  its  rehiaal  to  hear  proof  as  directed 
by  the  AcL  and  therefore  acting  illegally.  No 
appeal  is  given  by  the  Act,  ancTfor  that  reason 
an  appeal  was  refused.  There  is  no  otber 
plain,  speedy  or  adequate  remedy.  The  action 
of  the  Board  was  on  the  lltb  day  of  June,  and 
its  existence  expired,  by  directton  of  law.  ou 
Saturday  before  the  third  Monday  in  June.  It 
WW  a  tribunal  of  only  two  weeks'  duration. 
The  first  term  of  court  after  its  action  was  on 
tiic  fourth  Monday  in  August,  when  there 
would  have  been  no  tribunal,  boiard  or  officer, 
upon  whom  a  peremptory  mandamus  could 
have  operated;  and  the  petitioner  would  have 
been  without  remedy,  either  plain,  speedy  or 
adequate. 

In  Sodd  T.  Wbokt,  H  Sneed,  67%  it  is  said: 
"If  there  be  no  appeal,  then  the  certiorari, 
which  is  a  constitutioDal  writ,  is  a  proper  rem- 
edy, by  which  any  injurious  irregular!^  in  the 

Eroceeding  may  be  corrected,  or  a  trial  novo 
ad.    '  The  maxim  of  the  law  is  that  there  is 
no  wrong  without  a  rao'^y,  and  it  is  a  par- 
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ticular  rule  that  a  certiorari  will  lie  to  all  infe- 
rior jurisdictions,  the  proceedings  of  which 
cannot  be  corrected  by  writ  of  mor,  to  remove . 
their  proceedings  into  the  superior  court,  to  be 
there  affirmed  or  quashed,  or  otherwise  cor- 
rected, as  law  and  justice  shall  require.' " 

In  Saundert  v.  RusteU,  10  Lea,  295,  this 
court  holds:  "  The  writ  of  certiorari  is  in  this 
State  a  constitutional  writ,  and  has  always  had 
a  more  extended  application  than  in  Engluid, 
and  been  used  for  purposes  unknown  to  the 
common  law.  It  is  the  universal  method  by 
which  the  circuit  courts  exerdse  control  over 
all  inferior  Jurisdictions,  however  constituted, 
and  whatever  may  be  their  coarse  of  pxooeed- 
ing." 

In  Burroughs  on  Taxation,  342,  343,  It  is 
said:  "In  Sw^v.  Foughkeepnt,  87  N.  Y.  511. 
to  determine  the  validity  of  a  tax  on  baiik 
shares,  where  the  hank  claimed  ao  exemption 
to  the  extent  of  Its  capital  invested  in  the 
United  States  bonds,  and  finally  to  examine 
into  the  action  of  assessors,  so  as  to  look  into  the 
evidence  before  the  assessors,  and  correct  mere 
questions  of  valuation,  the  court  says:  'It  has 
been  finally  settled  that  a  common-law  certiorari 
to  review  theproceedings  of  assessors  bringsup 
the  merits,  as  well  as  questfions  of  jurisdiction 
and  regularity;  and  tlu^  Where  assessors  have 
neither  exceeded  their  powera  nor  been  irregu- 
lar in  exercising  them,  the  court  will  still,  upon 
the  facts  appearing  in  the  return,  examine  and 
correct  their  dedsions,  if  erroneous.'  The 
cases  in  other  States  sustain  those  in  New  York 
as  to  the  functiMis  of  the  certiorari" 

To  the  argument  that  if  this  petition  be  al- 
lowed to  prevail  it  will  multiply  suits,  and 
thereby  cripple  the  State  in  the  collection  of 
taxes,  it  is  sufficient  to  say  that  the  State  is  or- 
dinarily as  much  bound  by  the  Constitution  and 
laws  thereunder  as  the  citizens;  and  It  is  its 
dutir  to  protect,  and  not  oppress,  (he  citizens. 
Wliile  eveiT  legitimate  aid  will  be  given  to  the 
State  in  coUecting  its  revenue,  the  courts  moat 
see  that  their  aid  is  authorized,  remembering 
that  the  State  is  the  creature,  and  not  the  crea- 
tor, of  the  Constitution.  This  argument  of  in- 
convenience to  the  State  is,  to  my  mind,  a 
begging  of  the  question.  The  State  has  set  In 
motion  machinery  shown  by  the  petition  in 
this  case  to  be  apprehensive,  and  leqniies  it  to 
comfdete  its  work  and  cease  to  exist  in  the 
apace  of  two  weeks,  and  now  asks  to  say  that 
"  the  shortness  of  the  life  of  an  institution  ot 
my  own  creation  will,  if  its  acts  be  allowed 
to  be  reviewed,  imperil  my  revenues.  I  must 
therefore  be  permitted  to  take  advantage  of 
my  own  wrong." 

mcnrring  to  the  Act,  I  do  not  see  that  it  re- 
quires sudi  interpretation.  It  requires  the 
Board  to  hear  and  adjust  complaints  from  any 
party  feeling  aggrieved.  How  heard?  How 
adjusted?  Why,  by  summoning  "before  it 
witnesses,  who  shall  be  disinterested  freehold- 
ers, and  the  testimony  of  three  such  witnesses 
will  be  sufficient  evidence  upon  which  said 
Board  ma^  act."  The  langnage  that  "i(  shall 
have  the  right  to  summon  such  witnesses  means 
that  it  shall  be  its  duty  to  do  so  on  the  com 
plaint  made.  This  is  the  only  way  in  which 
the  complaint  could  be  made  and  adjusted 
The  argument  that  it  may  exercise  the  right,— 
and  that  it  is  merely  a  right,^uiiembarrassed 
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by  a  do^^—aDd  determlDe  the  question  of  ex- 
ceedveuess,  presumes  that  the  Board  is  ac- 
quainted with  all  lands  in  their  couuty, — a 
presumptioQ  that  cannot  hold  good  in  any  one 
county  lu  the  State.  The  ohjection  that  a  trial 
will  result  if  witnesses  are  lutroduced  is  an- 
swered by  the  Statute  providing  for  this  in- 
trodnctioD  and  ezamlnatuHi,  The  trial  natural- 
ly comes  of  the  power  conferred  and  the  duty 
imposed  upon  the  Board  by  the  words  of  the 
Act.  The  petition  ouly  seeks  to  have  the  du- 
ties defined  hy  the  Act  enforced.  It  sets  out 
the  grounds,  and  suggests  the  names  of  wit- 
nesses of  the  character  specified  by  the  law. 
"niiB  was  refused.  If  the  action  of  the  Board 
fa  to  be  final,  it  can  only  be  so  after  the  law 
has  been  obeyed,  which  cannot  be  done  under 
a  rule  that  the  Board  may,  iu  its  arbitrary  dis- 
cretion, as  was  done  here,  reject  a  main  pro- 
vision.  The  Board  is  a  judicial  tribunal,  to  tr^ 
questions  of  fact  and  law.  In  this  case  it 
passed  alone  upon  that  of  law, — the  construc- 
tion of  the  Statute, — holding  that  petittoner 


had  no  right  to  introduce  proof,  or  be  heard 
upon  the'' subject  of  his  complaint.  It  con- 
strued the  law  for  itself,  and  hy  itself.  It  said 
to  petitioner:  "The  law  does  not  mean  what 
you  claim  it  to  mean.  We  are  the  sole  and  ex- 
clusive Judges  of  the  meeoiDg  of  the  words  of 
the  Act,  and  of  tbe  intention  of  the  Le«sla- 
ture  in  the  employment  of  these  words."  Now, 
If  the  Legislature  may  confer  such  judicial 
functions  on  this  Board,  I  can  see  no  reason 
why  it  may  not  say  that  magistrates,  county, 
circuit  and  chancery,  and  such  other  Inferior 
courta  as  may  be  established,  shall  have  exclu- 
sive juiisdictioa  in  such  matters  as  the  Legis- 
lature may  name,  and  tfaetr  respective  actiona, 
judgments  and  decrees  "shall  be  final."  Tbe 
Board  of  Equalization  is  a  court,  and  author- 
ized by  article  6,  §  1,  of  the  Constitution,  and 
upon  which  the  Legislature  had  no  power  to 
confer  a  jurisdiction  to  make  its  action  final. 
Such  legislation  contravenes  the  spirit  and  the- 
ory of  a  state  government. 
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CITY  OP  ALBANY,  Betpt., 

V. 

John  W.  McNAHARA,  Ext.,  etc,  of  Mary 
E.  Payne,  Deceased,  Afpt. 

(....N.  T  ) 

1.  AperwmrecelTlDgaidMapooralek 
person  from  tbe  offioera  of  ibe  poor  In  a  atty  or 
oounty,  In  tbe  absence  of  representatlona  as  to 
his  reqKHulblUtr  or  physical  condition.  Incurs  no 
IfabiUtr  to  repay  the  amount  expeuded  on  his  or 
faer  behalf  by  such  dty  or  oounty;  at  least  Id  tbe 
absence  ofsomeappUoatlon  or  request  by  him  for 
aid  or  BSsiBtanoe  more  tban  tbe  usonl  solloltiitlOD 
for  charity  whiotaapparentlr  needy  perBODB  make 
to  the  poor  autboiities. 

8.  A  preaumptlon  that  a  request  fSor  aid 
was  made  by  one  asststed  by  public  officers  as 
a  poor  person  will  not  be  entertained  where  tbe 
makliu'  of  8uoh  request  lies  at  the  foundation  of 
an  aUeged  right  to  recover  oompensatlon  there- 
for from  her  estate;  such  request  must  be  proved. 

(November  80,  1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Tbiid  DeiMitment,  affirming  a  judgment  of  the 
Albany  Special  Term  entered  upon  the  report 
of  a  referee  disallowing  a  claim  preseated 
against  a  decedent's  estate.  Hevened. 
The  case  sufficiently  appears  in  the  opinion. 
Mr,  James  F.  Tracey.  for  appellant: 
The  presumption  of  tbe  regularity  ot  official 
acts  does  not  apply  to  Juriadictional  facts  in 
case  of  officers  of  speciu,  limited  or  statutory 
jurisdiction. 

Taylor,  Ev.  6 147;  Wharton,  Ev.  g  1818;  Jew- 
01  V.  Van  Steenburgh,  68  N.  Y.  8o;  Milter  v. 
Brown,  S6  N.  Y.  SB8;  Sibleg  v.  Wqffle,  16  N.  T. 
180;  Wood  V.  Terrv,  4  Lans.  80. 

In  order  to  malotaln  an  action  for  money 
paid  to  the  use  of  the  deceased  In  the  absenoe 
oi  an  express  promise,  there  must  be  shown  a 
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request  by  the  peraon  for  whom  the  money  was 
paid,  either  express  or  implied. 

Taylor  v.  Bdtdxoin,  10  Barb.  636;  Ingraham 
V.  G%lbeH,1iO  Barb.  151. 

To  imply  a  request  tbe  person  to  be  chained 
must  be  shown  to  have  been  bound  primarily 
to  pay  the  particular  claim,  and  the  person  pay- 
ing to  have  been  under  compulsion  or  liabiUty 
to  make  the  payment. 

Bailey  v.  Butting,  28  Conn.  455;  Jonet  v. 
Wilaon,  8  Johns.  484;  Mtiffat  t.  Send&rmm,  18 
Jones  &  S.  311. 

Tbe  plaintiff  has  entirely  Allied  to  pat  in  evi- 
dence any  facts  tending  to  show  tbat  tbe  de- 
ceased ever  wasaproperorfltting  object  of  poor 
relief.   This  was  necessary. 

New  Bedford  v.  Chaee,  6  Gray.  38;  Monton  v. 
Wiltiamt,  6  Gray,  416;  Bwkeleif  v.  Tavnton,  IB 
Pick.  480. 

The  support  of  the  worthy  poor  is  made 
statute  a  charge  on  the  public  (1  Rev.  Stat.  614, 
g  14;  8  Rev.  Stat.  Sth  ed.  3106)  and  th^aie  by 
law  given  a  right  to  their  maintenance.  Relief 
to  them  is  nowhere  styled  a  loan,  nor  has  repay- 
ment even  been  contraiplated  by  any  law. 

See  OoodaU  r.  Lawrence,  88  N.  Y.  SIS;  Alna 
V.  Flummer,  4  Me.  3B8;  Teomtelon  v.  Btratton, 
m  Mass.  187;  v.  Mmer,  M  Barb.  SS7; 

I^lin  V.  Sawke,  8  N.  H.  806. 

Mr.  D.  Cady  Herriek,  with  Mr.  John 
A.  DelehaBty,  for  respondent: 

The  City,  having  paid  out  the  money  under 
its  primary  obligation  to  support  paupers,  can 
recover  it  from  whomsoever  was  leguly  lUile 
to  support  defendant's  testatrix 

1  Rev.  Stat.  616,  g  14;  Ghartettown  v.  Orore- 
land,  15  Gray,  16;  Monton  v.  WilHamt,  6  Geny, 
416;  QoodaU  v.  Lawrence,  88  N.  Y.  518. 

Assumpsit  will  lie  hy  a  stranger  against  a 
party  for  necessaries  furnished  to  and  support 

f)ro'nded  for  one  whom  such  party  b  under 
egal  obligation  to  maintain. 
^^tjfth  T.  Qanton,  6  Wend.  S6& 
The  plainiifl  by  the  lasoing  of  its  commit- 
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ments  placed  itaelf  in  the  position  of  a  surety, 
the  tesiatriz  being  tbe  principal  debtor. 

Uofai  T.  HtnAerton,  18  Jones  &  3.  SU. 

Tbe  plaintiff  (stiiety),  bavingbeen  compelled 
to  pay  the  debt,  is  entitled  to  recover  from  the 
defendant  (principal). 

Runt  T.  Amidon,  4  Hill,  848. 

When  one  pays  money  without  any  legal 
obligation  to  do  so,  under  a  mistake  of  »cland 
without  the  means  of  ascertaining  the  truth,  be 
may  recover  it  back. 

Bhael  v.  HiekB.  25  N.  Y.  m. 

Plaintiff  could  not  bebamd  from  arecoveiy 
of  money  paid  under  mistake  of  fact,  evaD  if  it 
disregarded  the  means  to  obtain  the-necesBary 
knowledge. 

Lawnnee  t.  Amtriean  Nat.  Bank,  54  N.  T. 
488. 

.  A  strict  rule  of  oonstmctton  cannot  be  ap- 
plied to  moneys  even  Ttduntarily  paid  by  a 
"public  officer,  who  pays  out  the  monevs  of 
tbe  State,  county  or  town,  as  the  power  of  such 
officers  is  generally  limited  by  statute;  the  pay- 
ment of  monev  contraiT  to  statute  might  be  a 
misappropriation  by  which  the  recipient  would 
get  no  right." 

SuTdam  v.  FMifar,  81  Hun,  808;  Fiople  v. 
Starkumther,  10  Jonea  &  8. 885;  Biehmond  Oo. 

Y.  491.  ,      ^  , 

VLngvr,  <Jh.  J,,  delivered  the  opinion  of  the 
court; 

The  material  question  in  this  case  is  whether 
a  peraon  recelTing  aid  as  a  poor  sick  person 
from  tbe  officers  of  the  poor  In  a  city  or  county, 
in  the  absence  of  any  representations  as  to  his 
responsibility  or  physical  condition,  incurs  a 
liability  to  repay  the  amount  expended  on  his 
or  her  behalf  by  such  city  or  county. 

Tbe  claim  was  that  the  plaintiff  was  entitled 
to  recover  of  tbe  defeDdunt'stestatrizan  amount 
of  moner  paid  by  it  to  the  Albany  Homeo- 
pathic Hospital  fortbecareandmaintenanceof 
such  testatrix  as  a  poor  person. 

Tbe  question  arises  in  proceedings  under  the 
statute  upon  a  reference,  authorized  by  tbe 
surrocate,  to  determine  claims  against  the  estate 
of  Ibe  testatrix.  At  the  close  of  the  plaintiff's 
evidence  tiie  defendant  moved  for  a  nonsuit, 
trhlcb  was  denied  by  tbe  referee,  ai^  tbe  de- 
fendant excepted.  The  motkm  was  based  upon 
tbe  ground  that  no  application  or  request  for 
aid  or  assistance  on  the  part  of  defendant's  tes- 
tatrix to  tbe  authorities  of  Albany  bad  been 
shown,  and  that  without  such  proof  the  action 
could  not  be  sustained. 

This  proof  was  essential  upon  the  tfaeonr  of 
the  case  presented  by  tbe  plaintiff,  and,  not  bav- 
ing  been  furnished,  tbe  exception  to  tbe  refusal 
to  dismiss  the  claim  was  well  taken. 

We  might  i)ropCTly  dismiss  the  discussion  of 
tbe  case  at  this  point;  but  as  that  would  not 
wholly  satisfy  tbe  object  of  counsei  as  exhib- 
ited by  the  argument,  we  have  thought  it  proper 
to  Indicate  our  views  as<o  the  propriety  of  the 
action  generally.'  Tbe  proof  wdwed  that  the 
Citj  ot  Albany  had  paid  to  the  Homeopathic 
Hoapitat  the  sum  of  (98^.28  fbr  care  and  main- 
tenance furnished  to  Mary  £}.  Payne  under  an 
order,  made  by  Its  overseer  of  the  poor,  direct- 
ing the  hospital  to  extend  aid  to  her. 

There  was  no  evidence  that  this  order  was 
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issued  upon  the  application  of  tbe  testatrix,  or 
of  anyone  upon  ber  bebalf.  It  was  proved  tiiat 
such  apidications  were  usually  made  and  alao 
that  sucn  orders  were  sometimes  issued  witli- 
out  any  applications. 

It  is  obvious  that  this  claim,  if  supportable 
at  all,  must  be  so  upon  the  principles  which 
obtain  in  actions  to  recover  back  moneys  paid 
and  expended  by  one  person  for  another. 

It  is  an  elementary  principle  in  such  actions 
that  money  voluntarily  paid  out  by  one  for  an- 
other cannot  be  recovered  back.  1  Parsons, 
Cont.  p.  471  et  teg. 

In  order  to  support  such  an  action  it  is  essen- 
tial that  a  request  on  the  part  of  the  person 
benefited  to  make  sucb  payment,  either  ex- 
pressed or  fairly  to  be  Impfied  from  the  cir- 
cumstances of  the  case,  must  be  proved.  Ad- 
dison, Cont.  1(M(5;  Wri^  t.  QarUnghoute,  88 
N.  Y.  m-.Wellington  v.  Kelly,  84  N.  Y.  548. 

To  bring  Itself  within  these  rules,  the  re- 
spondent uaims  that  tbe  testatrix  was  legally 
l^ble  to  the  hospital  for  tbe  debt  incurred  for 
her  board  and  maintenance,  and  tbat  inasmuch 
as  tbe  City  bad  paid  that  liability  upon  tbe  im- 
plied request  of  the  testatrix,  her  estate  is  liable 
to  tbe  plainliff  for  such  payment. 

We  are  of  the  ojnnion  that,  under  the  dr- 
cumstanoes  of  tills  case,  no  such  liability  was 
incurred  by  the  testatrix  to  the  hospital;  neither 
Is  there  any  proof  that  she  directly  or  indirectly 
requested  the  plaintiff  to  pay  Buch  liabiUt v  or  In  • 
cur  sucb  expenses  for  her  benefit.  It  Is  claimed 
that  sucb  request  may  be  inferred  from  a  pre- 
sumption applying  to  tbe  acta  of  public  offl- . 
cers,  that  tbey  have  performed  such  legal  duties 
as  the  law  imposes  upon  them,  and  that  the  law 
m^es  it  their  duty  lo  make  inquiries  and  af- 
ford aid  to  the  poor  sick.  No  sucb  duty  ts 
expressly  impoeed  by  the  statute,  and,  if  it 
existed  at  all,  it  is  itself  an  application  from  tbe 
nature  of  the  powers  conferred  upon  them.  It 
relates  to  a  course  of  conduct,  and  not  lo  any 
^leciflc  act,  and  Is  not  such  a  spedflc  duty  aa 
authorizes  tbe  applicalion  of  the  rule  in  ques- 
tion. Neither  can  such  a  presumption  be  in- 
dulged in  as  to  a  vital  jurisdictional  fact  In 
favor  of  the  officers,  or  tbe  principal  tbey  rep- 
resent, In  on  action  which  is  founded  solely 
upon  the  condition  of  a  performance  of  du^ 
by  them.  Tbe  claim  that  they  were  requested 
to  act  lies  at  the  foundation  of  the  alleged  right 
of  recovery  and  is  a  substantive  fact  In  the  con- 
troversy, not  the  subject  of  a  presumption. 
ShHdon  v.  Wright,  7  Barb.  89;  /Wwte  v.  Hrook- 
Ivn,  ai  Barb.  464;  U.  8.  r.  Boa,  M  U.  S.  881 
[2S  h.  ed.  707]. 

There  is  no  claim  tbat  the  testatrix  made  any 
personal  application  to  the  poor  authorities  for 
relief;  but  it  is  sought  to  raise  a  presumption 
tbat  someone,  who  Is  not  shown,  made  some 
sort  of  application  in  her  behalf,  because,  as 
it  is  aivued,  sucb  application  was  usually 
made,  ft  is  not  shown  tbat  such  person,  who- 
ever It  might  be,  bad  any  authonty  from  the 
testatrix  to  make  such  application,  or  any  rep- 
resentations in  her  behalf,  or  what  represen- 
tations were,  in  fact  made  in  regard  to  her 
circumstances  or  condition  upon  that  occasion. 

If  the  court  were  at  liberty  to  draw  infer- 
ences from  the  circumstances  shown,  tbey 
could  infer  only  tbat  before  extending  aid  the 
dty  authorities,  in  the  perforiQance  of  their 
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duty,  bad  examined  into  the  circumstances  of 
the  defendaDt's  testatrix  and  found  she  was  en- 
titled to  such  aid.  There  Is  no  evidence  in  the 
case  but  that  she  was.  in  fact,  a  penon  entitled 
to  relief  under  the  law;  and  we  canaot  see  how 
the  alleged  presumption,  even  if  it  was  in- 
dulged, could  aid  the  plaintiff's  case. 

But  we  do  not  think  that  a  request  for  aid 
can  be  implied  from  the  drcuiDBtBuces  stated, 
or,  if  it  can,  that  It  was  anything  more  than 
the  usual  Bolicitatloo  for  charity  which  appar- 
ently needy  persons  make  to  the  poor  authori- 
ttes,  and  for  receivioe  which  no  iiaplied  prom- 
ise can  be  raised  tor  reimbursement.  The 
fund  from  which  the  moneys  were  advanced 
was  created  for  the  purpose  of  affording  gra- 
tuitous relief  to  the  Indigienl  poor,  and  if  an  ap- 
plicant therefor  did  oot  come  within  the  de- 
scriptioD  of  persons  entitled  to  sudi  relief  the 
authorities  were  not  authorized  to  grant  it. 
The  law  contemplates  some  examination  by 
the  authorities  into  the  circumstances  of  ob- 
jects of  charity,  and  if  that  does  not  show 
them  to  belong  to  the  class  entitled,  \mder  the 
statute,  to  aid,  it  is  their  duty  to  deny  relief. 
The  circumstances  which  control  tide  exercise 
of  the  power  to  grant  relief  to  poor  persoasare 
so  various  in  the  cases  of  different  persons,  and 
are  so  incapable  of  being  defined  1^  strict 
rules,  that  much  must  be  left  to  the  judgment 
and  discretion  of  the  officers. 

The  possession  of  some  property  by  a  person 
does  not  always  and  necessarily  preclude  such 
person  from  a  just  claim  for  relief.  The  ques- 
tion of  the  propriety  of  relief  is  confided  to  the 
discretion  of  the  poor  authorities,  and  if  they 
grant  the  relief  asked  it  is  to  be  presumed  tber 
have  made  such  investigations  as  they  deemed 
necessary,  and  have  determined  the  question  as 
to  the  rij^t  of  the  par^  examined  to  such  re> 
lief. 

There  la  no  looviaitm  made  In  the  law  for  a 
review  (tf  that  determination,  and  auch  aid 
once  furnished  must  thereafter  be  regarded  as 


a  charity  extended  by  the  ci^  to  the  object  of 
their  benevolence  wittiont  expectation  of  reim- 
bursement. Deer  lOe  v.  Eaton,  13  Mass.  888; 
M^ord  V.  Learned,  16  Mass.  315. 

The  misjudgment  of  the  officers  of  the  poor 
as  to  the  necessilies  of  the  person  relieved  raises 
no  implied  promise,  on  the  part  <^  such  pmon, 
that  be  will  repi^  monqre  expended  In  nla  be- 
half. 

It  is  uived  by  the  respondent  that  every  per- 
son is,  inlaw,  ralmarily  liable  to  support  mm- 
self.  It  is  quite  probable  that  most  penona 
who  do  not  support  themaelveB  are  likely  to 

get  little  or  veiy  poor  support  from  anyone; 
yet  it  is  not  true,  as  a  legal  proposition,  Uiat 
every  person  is  liable  to  support  himself. 
Every  person  has  a  natural  right  to  cbooae  the 
mode  and  manner  of  his  life,  and  so  long  as 
he  does  not  violate  any  positive  provision  of 
law  to  follow  it,  and  ii  aid  and  assistance  are 
voluntarily  furnished  by  the  charitable  and 
credulous,  without  deception,  to  such  person, 
we  know  of  no  rule  that  enables  the  persons 
giving  to  recover  back  from  the  object  of  their 
benevolence  the  moneys  so  advanced  to  him. 
Deer  M»  t.  Ba^n,  supra. 

It  Is  also  dalmed  by  the  respondent  that  the 
moneys  paid  may  be  recover^  back  upmi  tba 
ground  that  they  were  paid  under  a  mistake  of 
fact.  Even  If  this  were  so,  it  affords  no  claim 
against  a  third  person  who  haa  made  no  request 
for  the  payment  of  such  moneys;  but  a  more 
conclusive  answer  to  the  contention  rests  In 
the  fact  that  there  is  no  evidence  that  any  such 
mistake  occurred. 

The  case  is  destitute  of  any  evidence  that  the 
defendant's  testatrix  was  not  a  proper  object  of 
boun^  at  the  time  the  zellef  was  extenaed  to 
her. 

Theju^ment  of  the  OerunU  Term,  and  that 
entered  upon  the  report  the  rtjferee,  tkouhi 
^er^&re  be  reteraed,  and  a  new  trial  ordered, 
with  eotit  to  abide  tiiees$nt. 

All  concur. 


GEOBGIA  SUPREME  COURT. 


CABROLL.  P^.  in  Err., 

V. 

EAST  TEKNESBEE,  YIRGINIA  &  OEOB- 
GU  k  00. 

BAST  TENNESSEE,  VIRGINIA  A  GEOR- 
GIA R.  CO.,  Piff.  in  Brr., 
e. 

CARROLL. 
(....Oa.....) 

*!•  A  rnotloa  ftr  »  a«w  trial,  dnlr  oontin- 
ued  from  a  dap  set  for  hearing  it  hi  vaoatlon  to 
•HaaAnotesbr  BLiOKUETt  Ch.  J. 


the  next  term  of  tbo  court,  need  not  be  further 
ooDtlnued  from  one  day  to  another  durbv  the 
tenn,  though  successive  orders  be  passed  apptdnt- 
ing  particular  days  for  the  heuing.  Onoe  In 
court  In  term  ttme,  the  motion  remains  there  In 
tuU  life  until  heard  or  otbervtae  dtopoiged  of. 

8.  Where  the  want  of  csreuddiUcenoa 
Imputed  to  the  plaintUf,  who  was  a  fire- 
man upOD  a  locomotlVe,  relates  to  his  failure  to 
keep  the  eDglueer  awake,  or  take  other  measures 
tor  his  own  safety,  and  the  Imputed  negUgenoe 
reaches  hack  some  hours,  a  paragraph  of  tba 
oourt^s  charge  to  the  Jury,  wbloh  might  be  un- 
dentood  by  tbem  aa  restrlotlng  the  iaquirr  to  a, 
much  shorter  period.  Is  erroneous;  and  for  the 
coarttln  the  same  paragrvh,to  speoUyoertala. 


Nou— Ooiitr<lnitorirne(Minuea9UMt<on<)f/aat/or 

Ilalntlff  oaanot  reoover  f(»  an  aooident  tf  he 
oould  have  averted  It  bj  reasonable  ears  and  pru- 
dence. Meredith  v.  Cranberry  Coat  k  Iron  Co.  89 
H.G67B. 

Whether  the  plaintiff  was  guilty  of  negUgenoe 

uaA. 


contributing  to  the  aooident  was  a  qneetton  of  fact 
for  the  Jury.  Shook  v.  Oohoes,  11  Cent  Rop.  801,  lOB 
N.  Y.  648.  See  also  Oluohlog  v.  Sharp.  W  N.  T.  877: 
Tvogood  V.  New  Tork,  8  Cent  Bap.  M,  Utt  N.  T.  81ft; 
Bullock  V.  New  Tork,  fl9  N.  T.  65(:  Greany  v.  Lonsf 
Island  R.  Co.  3  C^ot.  Bcp.  101  N.  T.  410  and  oases 
there  cited;  Cosgrove  v.  New  York  Cent,  ft  H.  B.  R 
Co. 87  N.Y.S8.«e:  EeUoggv.N^YorkCent.ft  a 
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oonduot  of  the  flreman,  and  lastraot  upon  ft  in  a 
war  to  Imply  that  tbo  same  would  not  be  negll- 
geuoe,  la  additional  error,  the  queaUon  whether 
Buoh  ooDduct  Tould  or  would  not  tw  neiMienoe 
being  for  the  Jury. 

8.  The  meMore  of  risk  wUcii  a  flramAJi 
Oiig:ht  to  incur  by  rentalnlng  upon  a  looomo- 
tlve,  and  aasiBtlDK  a  sleeping  engineer  to  run  the 
train,  Is  that  only  which  bis  duty  and  otdtgatfona 
to  the  oompany,  under  all  the  droumstanoes,  Im- 
pose upon  him.  If  be  subjects  himself  to  any 
greater  risk,  and  Is  thereby  Injured,  he  is  not 
without  fault,  and  cannot  recover. 

4.  Kmpaeim  to  the  ^enwrnl  amaagw  of 

the  company  touohlng  the  ftots,  droumstanoea 
and  results  <k  a  railway  aoddent,  and  who  was  to 
blame  therefor,  made  sereral  days  after  the 
ertfit,  by  the  superintendent  uul  the  conduotor, 
suppooted  by  the  affidavit  ct  the  latter  and  of 
several  other  employes,  are  not  admtelble  In  evi- 
dence to  affect  the  company,  whether  such  re- 
ports were  exacted  and  made  under  standing 
rules  requiring  the  same,  or  under  special  orden 
fOr  the  partlcuhv  oooulon,  no  questton  of  notice 
to  tiie  company  being  Involved  In  the  contro- 
versy. 

5.  It  belny  In  iinestlon  whether  a  flre- 
Buui  could,  by  reporting  the  flteta  of  his 

sltuattOQ  to  an  official  of  the  company  by  tele- 
graph, have  obtained  relief  from  his  peril,  evi- 
dence Is  admiasible  to  show  that,  under  the  usage 
and  praetlce  of  the  company  In  like  or  analogous 
droumstances,  relief  would  probably  have  fol- 
lowed In  a  QteoUed  way.  and  by  tlie  use  of  speci- 
fied means. 

6.  An  employe  ef  »  eoirperatloM,  though 
obligated  In  wntlng,  as  terms  of  his  employment, 
to  "study  the  rules  governing  employ^  care- 
fully teep  posted  and  ob^  orders,"  is  not  bound 
by  rules,  as  such,  of  which  he  Is  ignorant,  and 
wUoh  have  never  been  promulgated  to  him  by 
the  company. 

(September  %.  18880 

CR08B  writs  of  error  to  the  Supertor  Court 
of  Bibh  County  to  review  a  judgment 
granting  a  motion  for  new  trial  in  an  action  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  def«idant's  negligence, 
in  which  judgment  bad  been  renderra  for 
platntifl,  the  plalntift  excepting  to  so  much  of 
the  judgment  aa  granted  the  new  trial,  and  de- 
fendant ezceptiug  to  so  much  as  refused  a  new 
trial,  upon  other  and  further  grounds  urged  in 
its  motion.    Affimwd  on  plaintiff's  exeeptiont, 
a-nd  reverted  on  thote  of  d^endant. 
The  case  HufflcicDtly  appears  in  the  upinioD. 
Meters.  Deaaan  ft  Bartell  for  Carroll. 
Meters.  Baeon  ft  Ratherfbrd  for  the  Rail- 
road Company. 

Bleckley.  Oh.  J.,  delivered  the  opinion  of 
the  court: 

1.  The  case  was  tried  at  the  November  Ad- 
journed Term,  1887,  and  the  motion  for  a  new 
trial  was  made  during  the  same  term;  the 
bearing  of  the  motion  being  fixed  by  order  for 

B.  K.  Go.  7B  N.  T.  72;  Ernst  v.  Hudson  River  B.  Co. 
KN.T.fi;  Salter  V. Utlca  &  B.R.B.Co.88  N'.T.42; 
Bemhard  v.  Bensselaer  &  S.  B.  Co.  1  Abb.  App.  Dec. 
131;  8lour  City  &  P.  R.  Co.  v.  Stout,  U  U.  S.  17  Wall. 
«sr  (£1  L.  ed.  745);  Hayes  v.  Mtch.  Cent  R.  Co.  Ill  U. 
8.2S8(S8  L.ed.410),  80  Alb.L.J.88;  Randall  v.  Bal- 
timore &  O.  R.  Co.  lOe  XT.  B.  478  ^  U  ed.  1008);  Nash 
V.  New  TorkOent.  ft  H.  B.  B.  Co.  U  N. Y.  S.  R.  08L 
6L.B.A. 


a  day  in  vacation,  and  then  continued  to  the 
following  May  Term.    Other  coQtlDuanceB 

took  place  durtog  the  May  Term,  each  of  them 
lieiog  to  a  particular  day.  One  of  these  days 
was  June  80,  on  which  no  action  was  taken 
with  reference  to  the  motion.  On  July  3  the 
motion  was  taken  up,  and  continued  to  a  sub^ 
sequent  day  in  the  same  month,  and  on  the 
latter  to  a  still  later  day,  when  it  came  up  for 
a  bearing,  and  the  respondent  moved  to  dis- 
miss it  because  no  continuance  from  tbe  80th 
of  June  to  tbe  2d  of  July  had  been  granted  or 
entered.  Tbe  motion  to  disDilas  was  properly 
overruled,  because,  after  the  May  Term  of  the 
court  was  reached  by  duly  continuing  the  mo- 
tion from  tbe  November  Adjourned  Term,  do 
further  conlinuanoe  waa  requisite  In  order  to 
keep  the  mattw  in  ooort  so  long  as  ^e  May 
Term  lasted;  and  that  term,  as  we  understand 
the  record,  was  still  in  progxeaa  when  the  mo- 
tion for  a  new  trial  was  finally  taken  up  and 
decided.  The  rule  hb  to  continuance  from  day 
to  day  in  vacation  has  no  application  to  what 
transpires  in  term  time.  Once  in  court,  the 
motion  remains  there  until  heard  or  otherwise 
disposed  of.  Fixing  a  time  for  the  heaiiog,  or 
entering  continuuiees  from  day  to  day,  la  no 
dlspositioQ  of  it. 

8.  The  court  committed  no  error  in  granting 
the  motion  for  a  new  trial  on  the  fourteenth 
and  seventeenth  grounds  of  tbe  amended  mo- 
tion. Tbe  most  vital  question  in  the  case  was 
one  of  faxA,  to  wit,  whether  tbe  plaintiff  was 
negligent  In  remaining  upon  tbe  engine,  and 
exposing  himself  to  risk,  without  taking  more 
active  and  diligent  measures  to  keep  the  en- 
gineer awake,  or  ursing  tbe  conductor  to  do  so, 
or  telegraphing  to  the  master  of  trains  or  some 
other  officer  to  Interpose.  That  the  engineer 
was  falling  asleep  at  his  post  was  known  to  the 
plaintiff,  who  was  his  flreman.  some  time  be- 
fore tbe  collision  happened,  and  consequently 
the  question  of  his  negligence  should  not  have 
been  restricted  In  point  of  time  to  the  moment 
of  collision,  and  some  minutes  previous  there- 
to. The  charge  of  the  court  In  the  fourteenth 
ground  of  the  motion  was  as  follows:  "If  the 
jury  should  believe,  from  the  evidrace  in  the 
case,  that  tbe  train  on  wbich  tbe  platntifl  was 
as  flreman  was  approaching  another  train  on 
the  same  track;  that  tbe  engineer  of  plaintifTs 
train  was  at  some  distance  from  the  latter 
train,  at  fats  poet  and  awake,  discharging  his 
duty;  that  the  plaintiff  did  not  know  of  the 
approaching  train;  and  that  tbe  plaintiff,  hav- 
ing finished  firing  bis  engine,  took  his  seat  on 
tbe  place  assigned  to  him,  and  then,  discover- 
ing a  train  ahead,  and  that  bis  engine  was  not 
slacking,  and  tiiat  tbe  engineer  was  asleep,  — 
then  I  charge  you  that  if  toe  plaintiff  was  in- 
jured by  a  collision  which  be  could  not  have 
avoided  by  the  exercise  of  all  reasonable  care 
and  ordinary  diligence,  in  the  causing  of  wbich 
no  fault  was  committed  by  or  attributable  to 
him,  he  may  be  entitled  to  recover."  This 

For  rules  as  to  the  duty  of  ordinary  care,  see 
Ernst  V.  Hudson  River  B.  Go.  S5  N.  Y.  9, 26. 

As  to  BubmlSBlon  to  the  Jury,  see  Ernst  v.  Hudson 
River  R.  C0.8B  N.  Y.38;  Weber  v.  New  York  Cent 
&  H.  H.  R.  Co.  07  N.  Y.  687;  Payne  v.  Troy  ft  R.  R.  Co. 
8HN.  T.  mS;  Byrne  v.  New  York  Cent.  *  H.  B.  B. 
Oo.  6  GenL  Bep.  see,  104  N.  T.  sat,  807. 
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mtj^t  have  been  understood  by  tbe  juryas  rir- 
tojulj  throwing  out  of  the  case  nny  and  all 
neghgence  the  plaintifl  may  have  been  charge- 
able with  until  just  before  the  collision  took 
place,  and  was,  besides,  an  intimation  to  the 
juiy  that  the  condoct  of  the  plaintiff,  If  as  de- 
scribed in  tiie  cfaai^,  would  not  amount  to 
negligence.  But  for  this  instruction,  the  iury 
m&bt  have  thou^t,  in  view  of  what  baa  al- 
rewy  transpired  within  tbe  plaiotiffs  knowl- 
edge showing  the  tendency  of  tbe  engineer  to 
go  to  sleep,  that  it  was  not  enough  for  the  plain- 
uff  to  see  that  he  was  awake,  and  then  seat 
himself  at  tbe  place  assigned  to  him,  but  that 
he  ought  to  have  continued  to  see  to  it  and  as 
sure  himself  that  the  engineer  kept  awake. 
The  charge  seems  obnoxious  to  both  objections 
which  we  have  indicated,  viz. ,  a  too  narrow 
restriction  in  point  of  lime,  and  a  too  wide  lati- 
tude in  drawing  to  tbe  court  and  taking  from 
the  juiy  a  decuion  of  the  question  of  negli- 
gence. 

8.  The  reqnest  of  counsel  for  the  defendant 
to  charge  tbe  jury  asset  out  In  the  seventeenth 
ground  of  the  motion  for  a  new  trial  was  as 
follows:  "If  you  find  that  the  said  Carroll  was 
an  employe  of  the  defendant,  and  that  he  sub- 
jected himself  to  any  greater  danger  or  risk 
than  his  duty  and  obligations  lo  said  Company 
required,  and  that  by  reason  of  said  increased 
danger  or  risk  be  has  been  Injured,  then  tbe 
court  cfaariges  you  that  he  cannot  recover."  In 
view  of  the  testimony  in  the  record,  we  agree 
.with  the  court  in  Uiinkinff  that  this  charge 
should  have  been  given  in  tne  terms  requested, 
and  without  any  qualification.  If  the  plaintiff 
took  any  improper  risk,  it  was  by  remaining 
upon  tbe  engine  without  doing  more  than  be 
did  in  seeing  that  the  engineer  kept  awake,  or 
without  appealing  to  tbe  conductor  or  report- 
ing by  telegraph,  as  it  was  contended  be  should 
have  done.  If  he  was  in  fault  in  either  of 
these  respects,  be  was  negligent,  and,  if  negli- 
gent,  he  could  not  recover.  The  court,  in  giv- 
ing the  request  in  charge  to  the  jury,  qualified 
it  by  adding,  After  the  word  "required,"  the 
phrase,  "by  any  rules,  which  rules  bad  been 
communicated  to  him."  This  quallflcation 
narrowed  the  charge  to  a  violation  of  the  rules; 
whereas  tbe  plalnnirB  duty  to  protect  himself 

}Xinst  his  ueepy  engineer  might  be  as  com- 
te  and  obligatory  without  niles  on  the  sub- 
ect  as  with  them.  The  jury  might  have 
thought  that,  if  be  bad  common  sense,  be 
ought  not,  under  tbe  circumstances,  to  hare 
remabed  passively  upon  the  engine,  with 
knowled^  that  the  engineer  was  going '  to 
sleep  at  intervalswhlle  in  charge  of  bis  engine. 
Due  care  in  keeping  the  engineer  awake,  or,  if 
that  could  not  be  done,  by  ceasing  to  aid  in 
running  the  train,  involved  not  only  the  safety 
of  the  fireman,  hut  that  of  othera,  and  also  the 
preservation  of  the  Company's  property  from 
wreck  and  destruction. 

4.  We  turn  now  to  the  cross-btll  of  excep- 
tions, in  adjudicating  upon  which  we  find  that 
the  court  should  have  granted  a  new  trial  on 
two  other  grounds,  to  wit,  the  second  and  third 
of  the  amended  motion.  By  a  standing  rule 
of  the  Company,  as  may  be  inferred,  reports 
1^  its  officers  and  employes  were  to  be  nlade  to 
it  of  the  facts  and  dronmstances  attending  ac- 
cidents. This  acddmt  occurred  on  the  8th  of 


February,  and  on  tbe  ISth  of  that  month  the 
superinteodent  prepared  a  report  to  the  general 
manager  on  the  subject.  On  the  Tollowing  day, 
(be  ISth,  a  report  by  tbe  conductor,  supported 
b.v  his  affidavit  and  that  of  several  others,  em- 
bracing enj^neer,  firemen,  flagman,  bmeman 
and  another  conductOT,  the  plaintiff  himself  be- 
ing one  of  the  affiants,  was  made,  and,  as  we 
infer,  was  transmitted  through  the  superintend- 
ent, and,  along  with  bis  report,  to  the  general 
manager.  Thereportof  tbectfoductorcast  the 
whole  blame  on  the  engioeer,  treating  all  the 
rest  of  the  crew  as  faultless.  These  documents 
were  admitted  in  evidence  on  behalf  of  the 
plaintiff,  over  the  defendant's  objection.  Hav- 
ing had  their  origin  many  days  after  the  hap- 
pening of  the  events  to  which  tney  related,  they 
were  no  part  of  tbe  retgetke  of  the  cause  of  ac- 
tioD  on  trial,  hut  were  mere  narrative  touching 
past  occnrreDces.  Consequently  tbey  do  not 
fall  within  the  principle  of  the  case  cited  from 
10  West.  Bep.  6«  ik^aer  v.  Gfticoflo  d  tf.  T. 
B.  Cb.,  decided  by  the  Supreme  Court  of  Mich- 
igan in  June,  1887).  Mechem,  Ag.  714,  715; 
Code,  §  2306. 

Nor  is  Carlton  v.  Western  A  A.R.  Co.  81 
Ga.  681  (OctoberTerm.  1888J,  a  decision  upon 
the  question  of  their  admissibility.  As  far  as 
that  case  goes  is  to  suggest  that  they  were  not 
confidential  communications;  hut,  really,  even 
that  Question  was  not  involved  so  as  to  render 
a  deculoD  of  it  necessary.  Upon  principle,  we 
think  it  clear  that  these  reports  were  inadmissi- 
ble; and  several  authorities  whjt^h  we  deem 
sound  are  to  that  effect.  In  Langhorn  v.AUnutt, 
4  Taunt.  611,  itjwas  held  that  letters  of  an  agent 
to  a  priocipal,  in  which  he  is  rendering  him  an 
account  of  the  transactions  be  has  performed 
for  him,  are  not  admlMible  in  evidence  against 
the  principal.  A  like  ruling  was  made  in  £«y- 
ner  v.  /Warn,  Id.  662,  See  also  Kahtv.  Jan- 
ien.  Id.  665. 

"An  official  statement  or  report  received  hy 
the  corporation  or  board  from  one  acting  as  of- 
ficer, and  accepted  and  adopted  by  them,  is 
competent  evidence  against  the  corporation, 
and  those  bound  by  Ite  acts,  without  furtlier 
proof  of  ttw  appointment  of  the  officer;  but  a. 
report  to  a  corporation  or  board  is  not  made  ad- 
missible in  evidence  against  it  by  tbe  mere  fact 
that  it  was  received  and  'accepted'  by  it,  except 
for  the  purpose  of  charging  it  with  notice  of 
tbe  contents."   Abb.  Tr.  Ev.  p.  SI,  S  63. 

'  'An  admission  by  a  corporation  of  a  fact  or 
liability,  duly  and  properly  made,  is,  of  course, 
evidence  against  it;  but  a  municipal  corpora- 
tion, by  accepting,  that'  is,  receiving,  the 
report  of  a  commTttce  of  inquiry,  does  not  ad- 
mit tbe  truth  of  tlie  facts  stated  therein;  and 
such  a  report,  though  accepted  by  the  vote  of 
the  corporation,  is  not  admissible  in  evidence 
Against  it."  1  DiU.  Hun.  Corp.  8d  ed.  §  SOS 
(earlier  editioDS,  g  843). 

The  case  of  VldMurif  A  It.  R.  (h.  v.  Put- 
nam, 118  U.  S.  545  [SO  L.  ed.  267J,  was  dted 
and  relied  on  in  behalf  of  the  plaintiff.  Tbe 
opinion  was  delivered  by  Mr.  Justice  Gray, 
who  devotes  but  a  sinirle  sentence  to  the  ques- 
tion, merely  saying:  "The  reports  made  by  the 
superintendent  to  the  board  of  directors  in  the 
course  of  his  official  duty  were  competent  evi- 
dencc^  as  against  the  conwriation,  of  the'condi- 
tion  of  the  road."  IiookiDg  to  the  statemoit  of 
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facts  preflzed  to  that  opinion,  we  find  it  repre- 
sented that  "the  plaintiff  offered  in  evidence 
two  printed  reportsmadeby  thesuperintendent 
of  the  road  to  the  board  of  direciors, — one  in 
1877,  which  stated  that,  in  the  portion  of  the 
road  where  the  hesTiest  traffic  was  done,  there 
were  about  thirty-flve  miles  of  iron  that  bad 
been  run  jover  for  more  than  twenty-five  years, 
and  required  the  closest  attention  to  prevent 
accidents;  and  the  other,  made  in  1880,  stated 
that  there  were  twenty-five  miles  of  track  made 
of  iron  forty-two  years  io  service,  and  now  al- 
most entirely  worn  out.  The  defendant  ob- 
jected to  the  admission  of  these  reports  because 
th^  were  not  sworn  to  under  examination  in 
court;  because  tbey  bad  no  reference  to  the 
place  of  the  accident,  but  only  to  the  general 
condition  of  tbe  raihi;  because  tbey  could  not 
bind  the  defendant  as  admissions;  and  because 
the  information  of  the  superintendent  as  to  the 
condition  of  the  road  was  derived,  in  part,  from 
the  reports  of '  subordinates.  But  the  court 
overruled  tbe  objections,  and  admitted  tbe  re- 
ports in  evidence."  According  to  this  state- 
ment, tbe  reports  were  printed,  and  in  all  prob- 
abili^  had  been  promulgated  by  tbe  companv 
as  omcial  documents  adopted  by  and  proceed- 
ing from  it.  If  so,  this  would  make  Qxem  ut- 
terances of,  and  ther^ore  admissions  by,  tbe 
company.  Moreover,  bad  they  not  been  "print- 
ed and  promulgated,  tbey  would  have  tended 
to  show  that  the  oomiMiisr  bad  notice  of  tbe 
condition  of  its  road  previously  to  the  occur- 
rence of  tbe  injurpf  in  controversy,  and  would 
have  been  admissible  to  charge  tbe  company 
with  such  notice,  under  the  rule  as  atwve  quoted 
from  Abbott.  The  reports  now  in  question  do 
not  relate  to  the  condition  of  tbe  road,  and 
have  DO  beaiing  upon  any  question  of  notice  to 
the  company  of  any  fact  whatsoever  prior  to 
the  io  juiy, — their  contents  consisting  wholly  of 
historical  matter  touching  past  conduct,  and  its 
consequences.  Bo  far  as  appears,  the  truth  of 
the  reports  was  never  in  any  way  passed  upon, 
adopted  or  aflbmed  by  the  corporation;  nor 
were  the  documents  printed,  issued  or  circu- 
lated by  it  as  true. 

It  surely  cannot  t>e  sound  law  to  bold  that  by 
collecting  Information,  wliether  under  general 
rules  or  special  orders,  and  whether  from  its 
own  officers,  agents  and  employes,  or  others,  a 
corporation  acquires  and  takes  such  informa- 
tion at  the  peril  of  having  treated  as  its  own 
admisfflons,  should  Utlgtiion  subsequently  arise 
touching  the  subject  matter.  As  well  might  It 
be  coDsidered  that  any  and  every  suitor  who 
sends  out  agents  to  discover  witnesses  and  col- 
lect facts  toucliing  his  rights  or  duties  regard- 
ing a  pending  or  prospective  lawsuit  is  to  be 
met  at  the  trial  witn  the  communications  made 

S'  or  to  such  agents  as  admisatons  made  by 
mself .  Can  it  be  possible  that  a  collector  of 
historical  materials  Is  to  beheld  responsible  for 
the  truth  or  accuracy  of  them,  without  himself 
having  indorsed  or  promulgated  them  as  tnie? 

The  case  of  Kroggy.  Atlaniadh  W.  P.  B.  Co. 
.77  Ga.  SOS,  was  also  cited  and  relied  upon. 
The  evidence  held  competent  in  that  case  con- 
sisted'of  declarations  made  by  tbe  general  man- 
uer,  isoroe  of  them  relating  to  the  condition  of 
tbe  track,  and  some  to  the  csnse  the  acci- 
'  dent,  which  h^  attributed  to  too  much  elevation 
of  the  superstructure  on  one  of  the  curves  of 
6  L.  R  A. 


tbe  road.  It  would  seem  that  tbe  admissibility 
of  this  evidence  was  put  by  the  court  partly  on 
the  ground  that  the  ^neial  manager  represent- 
ed the  corporation  in  making  the  statements 
(which,  by  the  way,  were  not  made  as  reports 
to  the  Company,  or  any  superior  officer,  but  as 
mere  oral  declarations),  partly  upon  the  ground 
that  they  were  embraced  in  the  ra  gestt,  and 
partly  upon  the  ground  that  they  showed  his 
Kuowledire,  and  therefore  tbe  knowledge  of  tbe 
corporation,  as  to  tbe  improper  construction 
and  condition  of  tbe  road  before  the  accident 
We  need  not  comment  upon  this  case  further 
than  to  observe  that  its  nets  are  so  different 
from  those  of  tbe  case  in  band  that  tbe  one  can- 
not be  a  precedent  for  the  other.  An  officer  so 
high  in  power  and  position,  and  so  comprehen- 
sive in  his  duties,  as  is  the  general  manager  of 
a  railroad,  might  possibly  be  competent  to  af- 
feet  the  company  by  hix  admissions  or  declara- 
tions when  like  admissions  or  declarations  pro- 
ceeding from  subordinate  officers  or  ageqts,  or 
from  mere  servants  and  employes,  of  tbe  com- 
pany, would  be  attended  with  no  sucb  admissi- 
ble quality.  C^ainly,  this  distinction  could 
well  be  drawn  where  tbe  declarations  of  sub- 
ordinates, etc.,  were  made  to  the  company 
some  time  after  the  transaction  to  which  they 
relate,  and  were  elicited  for  tbe  sole  purpose  of 
its  own  infonnation,  and  for  use  in  guiding  its 
own  odndnct. 

6.  We  see  no  substantial  objection  to  the 
question  propounded  to  tbe  witness  Gallagher, 
as  set  out  in  the  sixth  ground  of  tbe  amended 
motion,  the  object  being  toshow  what,  accord- 
ing to  tbe  usage  and  practice  of  tbe  Company, 
would  have  been  the  result  b&d_  the  plaintiff 
reported  by  telegraph  to  the  train  dispatch- 
er that  the  en^eer  was  falling  asleep  at 
intervals  while  on  his  engine.  In  order  for 
tbe  jury  to  determine  wnether  such  a  re- 
port would  have  been  available  to  terminate 
or  lessen  tbe  plaintiff's  danger,  it  would  be 
necessary  for  tfaem  to  know  what  action  would 
probably  have  been  taken  ^pon  such  a  report. 
Perhaps  the  question  to  the  witness  could  nave 
been  better  shaped;  but,  on  Qie  whole,  we  think 
the  court  erred  in  not  allowing  the  witness  to 
answer  It. 

6.  As  diere  has  to  be  uiother  trial,  we  for- 
bear to  express  aoy  opinion  on  tbe  correctness 
ot  the  verdict;  and,  as  to  the  grounds  of  the 
motion  not  already  discussed,  we  merely  say 
that  we  have  discovered  in  most  of  tfaem  no 
error  whatsoever,,  and  lanoae  of  them  anything 
sufficiently  material  to  requirecorrection.  Sev- 
eral of  the  gronnds  involve,  directly  or  indi- 
rectly, the  question  of  doty,  on  the  part  of  the 
plaintiff,  to  inform  himself  of  the  rules  of  the 
Company,  and  abide  by  them,  whether  tbey 
had  been  communicated  to  him  or  not.  We 
agree  with  the  trial  j^dge  that  the  imdertaklng 
of  the  plaintiff,  In  bis  written  application  to  the 
Company  for' employment,  to  "study  the  rules 
governing  employ&s,  carefully  keep  posted  and 
obey  them,"  did  not  extend  to  any  unknown 
rules  not  promulgated  to  him  by  tbe  Company. 
Bmnmiek  0:  W.  R  Go.  v.  Clem,  80-  Ga.  540. 
541,  fifth  head  of  the  opinion. 

Tbe  rules  of  a  railway  company  stand  to  its 
employes  as  laws  for  the  reguladon  of  their 
co>ndnct,  and  all  sudhlaws  ought  to  be  (Aumtil- 
gsited  in  some  reasonabfe,  praotlcal  way.  If 
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ibvy  are  written  or  printed,  each  emploTS 
diould  dther  be  fumuhed  with  a  copy,  or  id- 
formed  vbm  to  apply  for  it,  or,  at  least,  where 
he  might  call  and  read  the  rules,  or  hear  them 
lead.  Of  coura^  actual  knowledge  otherwise 
acquired  would  anflSoe;  but  It  Is  dear  to  na 


that  ao  employ^  la  bound  b7  no  rule  of  his 
company  wbicii  has  nether  been  communicated 
to  him  by  it,  nor  brought  to  his  knowledge 
otherwise. 

JuAfmmt  in  tkt  main  earn  c^mad;  on  ike 
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B.  tf.  WILLIAHS,  Apfit., 
e. 

a  G.  EVANS. 

(  Ala.—.) 

A  eontrmet  ftrthesateof  »p«noB^  Inr 
twwt  Ib  aporttoBof  cMrlaln  Btocsk  not 

ret  lonied,  which  be  tubaorlbed  for  with  the  un- 
dentandlng  that  he  should  have  $6  of  stock  for 
$1  of  subeortptluii.  Is  Illegal  and  TOld,  under  Const. 
1818)  art.  14,  i  a,  fnoTldlng'  that  no  oorporatkm 
AalllsBne  stock  except  for  monv,  labor  done,  or 
money  or  property  aotoallr  raoetred;  and  all  Ito- 
tlttouB  fnoreaae  of  stock  or  IndeMedneaa  diall  be 
void. 

(November  7,  UN.) 

APFEIAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of  Elmore  County  in 
favor  of  plaintiff  in  an  action  to  recover  the 
contract  price  agreed  to  be  paid  for  certain 
abarea  of  stock,  in  which  the  court  directed  the 
JuiT  to  And  for  plaintiff  If  they  believed  the 
evidence.  Betened. 
The  case  snffldently  apman  in  the  opinim. 
Mtmn.  Thorlncton  *  Smith  for  ai^- 
lant 

ir«sirt.  Watta  *  Bon  for  appellee. 

Somerrillat  J.,  delirexed  the  opinion  of 
the  court: 

Upon  first  consideration,  we  were  of  opin- 
ion Uiat  the  contract  sued  on  in  this  case  was 
not  illegal  or  Invalid,  as  in  violation  of  public 
policy;  but  after  further  deliberation  we  have 
come  to  the  opposite  conclusion. 

It  is  too  plain  for  argument  that,  under  the 
evidence,  if  the  plaintifl  can  recover  at  all,  It 
must  be  under  the  third  count,  which  claims 
the  price  agreed  to  be  paid  for  the  sale  of  flAy 


REUB  COURT. 

shares  of  stock  In  the  Decatur  Land  Company. 
The  bill  of  exceptions  sets  out  all  the  evidence; 
and  this  evidence,  In  our  opinion,  shows  a  con- 
tract in  violation  of  section  6,  art.  14,  of  the 
Constitution  (1875),  which  provides  that  "no 
corporation  shall  Issue  stock  or  bonds,  except 
for  money,  labor  done  or  monoy  or  property 
actually  received;  and  all  flotitlons  increase  of 
stock  or  indebtedness  shall  be  void." 

The  plalnt{fiF*s  f>wn  testimony  shows  that  he 
had  subscribed  originally  for  |2,S00  of  stock 
in  said  company, — say  twenty-flve  shares, — 
with  the  understanding  that  the  company  was 
to  issue  to  him  "  |5  of  stock  for  |1  of  suhaer^ 
tion,"  which  would  be  |12,S00,— a  fictitious 
increase  of  five  to  one.  The  plaintifl  sold 
$1,000,  or  ten  shares,  of  the  original  stock,  and 
"^ve  the  defendant  an  order  ,  on  the  Decatur 
Land  Company  to  issue  to  defendant  fifty  shares 
of  said  Land  Company  stock,  which  was  the 
amount  called  for  by  the  |1,000  of  the  original 
subecription,  and  to  transfer  the  same  to  de- 
fendant, on  the  books  of  the  company."  This 
8to<^  waa  not  then  issued,  but  was  to  be  Issued 
on  tiie  d^y  of  the  transaction. 

The  contract  necessarily  implied  by  this 
transaction  Is  one  which  seems  to  us  to  be  in 
violation  of  the  section  of  the  Constitution 
above  quoted;  and  this  is  the  consideration  of 
the  defendant's  promiue.  It  is  a  sate,  not  so 
much  of  the  stock  itself,  as  a  transfer  of  a  sub- 
scription to  ten  shares  of  tfae  stock,  based  on  an 
ille^  agreement  of  the  Land  Company  to  issue 
flf^  shares  of  such  stock, — a  fletitioua  increase 
of  forty  shares, — with  an  order  on  the  company, 
instructing  it  to  carry  out  the  illegal  transaction 
with  the  imrchaser. 

A  contract  which  contemplates  the  violation 
of  a  Statute  or  a  Constitution,  as  a  mode  of 
executing  such  contract,  is  illegal  and  void.  It 
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A  oMitnot  whose  object  is  to  violate  a  statute 
wUl  not  be  enforced  by  tfae  courts  whkfli  the 
statute  ts  created.  Bank  of  IT.  S.  v.  Owens,  H  U.  8. 
£  Pet.  SET  (7  L.  ed.  006):  Thomas  v.  Rlohmoad,  TV  U. 
&  U  WaU.  8t8  <aO  L.  ed.  463):  Hlt»heU  v.  Smttb,  1 
Hon.  UQ,  4  U.  8. 4  DaU.  «B  a  Ifa  ed.  nS);  McGehee  V. 
LlndMy.  6  Ala.  U;  Woods  v.  Armstrons,  54  Ala.  ISO; 
Boberteon  v;  Hayes,  88  Ala.  SBO;  Tenney  v.  Foote, 
4  IlL  App.  DH;  CaldweU  v.  Bridal,  48  Iowa,  15;  Dur- 
gln  V.  Dyer*  68  Me.  148;  Bprlncfleld  Bank  v.  Herrlok, 
UMaskSaiWbeeler  v.  BusseU.  17  Kasa.  H6;  Miller 
T.  Post.  1  Allen,  484;  Bmltfa  v.  Arnold.  106  ltasa.MB; 
PrescoU  v.  Batternby,  119  Haas.  286;  Barton  v.  Port 
Jackson  ft  V.  F.  PI.  Boad  Co.  17  Barb.  367;  Peok  v. 
BmT,10N.Y.S&4:  Uyan  v.  Dakota  Co.  BoboolDtoL 
S7  Minn.  488:  DeoeU  V.  Iiewenthal,  or  lOsB.  an;  Gotten 
T.  XoKensle,  67  Miss.  418:  Seldeoboider  v.  Charles.  4 
Berff.  ft  R.  151:  Ebermao  v.  Heitzel.  1  Watts  ft  8. 18i: 
Burbank  v.  Conrad,  96  U.  8. 808  {»  L.  ed.  737);  BweU 
V.  Dacgs,  106  U.  8.  140(27  L.  ed.a84t;  Cooper  Mtff. 
6L.  RA. 


Co.  V.  VerffU8on.ll8IT.8.788(S8U  ed.  1188);  Buok- 
ner  v.  Street,  1  DUt.  288;  Orr  v.  Z«oy,  4  MoLean.  248; 
lU  Plttook,  S  8awy.  4X1:  Re  CoDUtook,  8  Sawy.  S4; 
Dili  V.  ElUcotC  Taney.  286:  Tufts  v.  Tufts,  8  Wood, 
ft  M.488. 

Bo  a  oontraet  will  not  be  enforood  where  it  con- 
flicts with  the  general  policy  and  spirit  of  the  stat- 
ute which  govema  it,  although  there  may  be  no 
litwal  oonfilot.  Craigv.  Hlaaourl,  2B  D.  8. 4  Pet.W 
(7  L.  ed.  O08>;  Bartle  v.  Coleman,  SB  U.S. 4  Pet,  184  (7 
L.ed.8S5)i  Sillier  v.  Dame,  18  Pick.  £78;  White  t. 
Bnss,  8  Cosh.  418. 

ConfraeCi  in  waMm  vj  twe  AlegaL 
A  contract  cannot  be  put  Into  such  a  shape  that, 
while  nominally  not  InoonslsteDt  with  the  Statute, 
It  virtually  contravenes  Its  provWons.  Bank  of  D. 
8,  T.  OwBiM,  87  U.  8. «  Pet.  a»  a  L.  ed.  flOBl:  Bsrtlev. 
Coleman, » U.S. 4 Pet  184  <7  L.ed.  fla);Eberman 
v.Belt2el.lWattaft8.1Bl;  DeBemts  v.  Armlstead, 
10  Blnjr.  lOT;  Booth  v.  Bank  of  England,  7  caaric  A 
F.fiOD. 
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is  baaed  on  an  unlawful  conaideraticHi,  and,  if 
ezecutoiT,  cannot  be  enforced. 

One  of  the  purposes  of  this  clause  of  the  Con- 
stitution was  to  protect  the  public,  as  veil  as 
fltoekholdCTB,  against  aporious  and  worthlesB 
stock  hy  the  process  of  watering,— Id  other 
words,  from  nauduleotlj  issuing  and  putting 
on  the  market  fictitious  corporate  stock,  which 
is  hosed  on  nothing  valuable,  as  a  conBlderation 
for  its  issue.  Fittpatriek  v.  Ditpateh  PahliMh- 
ing  00.96  iHK.  Wi;  Memvhi$  A  L  B.  R.  Co.  v. 
Dkw,  laOU.  S.  887  [80  L.  ed.  MS];  Aoria  4 


S.  R  Go.  T.  Tkompton,  108  HI.  187.  It  is 
greatly  to  the  interest  of  the  public  that  the 
policy  of  this  proTiaion  should  be  enforced. 
We  repeat  that  the  present  contract  is  in  viola- 
tion of  tbls  proTiaion  of  the  Constitutim,  and 
is  void. 

The  court  erred  in  the  charges  given. 

Other  questions  need  not  be  considered,  as 
the  defendant  is  entitled  to  the  general  affirma- 
tive charge  in  his  favor,  if  requested. 

Beeened  and  reaumded. 


CALIFORNIA  SUPREME  COURT. 


J.  F.  NOUNNAN  et  al.,  Apptt., 

9. 

SUTTER  COUNTY  LAND  CO.,  Retpt. 
(81  Cat  U 

1.  Bepresentations  wlm  to  the  amount  of 

eartC  nece— I'j  fbr  emutruetliuF  m 
levee,  and  its  qoalltr  or  Kind,  made  to  Induoe 
another  to  enter  Into  a  oontnuitfor  oonstrnotlng 
the  levee  wftbln  s  oertafn  tbne,  irttb  a  forfoitore 
for  failure  to  complete  it  fn  that  time,  are  mere 
ezpreoslODS  of  oplDton  equally  within  the  power 
of  both  parties  to  asoertaln,  and  therefore  not  a 
sufloient  rround  for  an  action  for  damases.  al- 
thongh  the  contractor  was  not  within  lOO  ndles  of 
the  place  of  the  work  when  he  entered  Into  the 
agreement,  and  It  would  have  taken  many  days 
to  have  ascertained  the  truth  of  the  repreeenta- 
tions. 

8.  A  oontraet  for  eonatrpctlng  »  levee 

within  a  certain  time  at  a  certain  price  per  oublo 
rard,  with  a  forfeiture  for  delay,  deecrlbln^  ttte 
kind  of  earth  to  be  worked  and  its  quantitr. 
wfafoh  falta  to  provide  for  any  diOerent  rates  In 
ease  the  quantl^  or  kind  Is  not  as  represented, 
shows  that  these  representations  were  not  con- 
sidered material. 

A  eontraetor  ^Dntlnnlng  work  under 
a  contract  to  oonstnict  a  levee  ata  certain  price 
per  ouMo  yard,  after  dlsoo^'srlng  that  the  repre- 
■entatiOQB  of  the  other  party  as  to  the  quantity 
and  Und  of  earth  to  be  handled  were  false,  waives 
any  claim  for  damages  because  of  such  represen- 
tations. 

(October  1.U89.) 

APPEAL  by  T^ntlfb  from  a  Judgment  of 
tbe  Superior  Court  of  the  City  and  County 
of  San  Francisco  sustaining  a  demurrer  to  tbe 
complaint  in  an  action  to  recover  dunages  for 
alleged  fratululent  reiweseDtatioiu  made  to  in- 


duce plaintllfs  to  eDta  Into  a  ceitala  ctmteact. 

Jrbe  facts  are  fully  stated  in  the  opinion. 

Meaan.  Craig  ft  Meredith  for  appellants. 

Mr.  W.  WT  Cope,  with  Mr.  Janes 
Wheeler,  for  respondent: 

Estimatea  of  amounts  and  quantities  are  mat- 
ters of  opinion. . 

Mffrriton  v.  Each,  82  Wis.  254;  SU^im  v. 
Eddy,  4  Ifason,  414;  Jenningt  v.  Brortghton,  17 
Beav.  284;  Boitthem  Development  Co,  v.  8dwi, 
126  U.  S.  247  (81  L.  ed.  my,  3  Kent,  Com. 
•484;  Miffe  v.  Bakm-,  L.  R.  11  Q.  B.  IMv.  96S. 

Statements  of  the  quality  of  the  soil  beneath 
the  surface,  are  matters  of  opinion. 

Clapham  v.  ^iUito,  7  Beav.  146;  Colby  v. 
Oadsden,  84  Beav.  416-421;  Clark  y.  Everhart, 
68  Pa.  347;  TindaU  v.  BarMnton,  19  Ga.  44»; 
Stewart  v.  AUut<m,  1  Merlv.  26;  Wattt  v.  Cvm- 
mitu,  S9  Pa.  84;  Jennings  v.  Broughton  and 
Southern  DendmmmU  Go.  v.  BSna,  mpra;  SeoU 
V.  ffanson,  1  ^m.  18;  Martin  v.  Jordan,  60 
Me.  581. 

When  plaintlfiEs  bad  notice  of  the  circum- 
stance Indicative  of  fraud,  they  should  have 
stopped.  It  was  notice  suffldeot  to  put  them 
to  their  ele(rtion,  and  having  taken  the  risk  of 
going  on  th^  must  aufler  for  their  own  neglt 
gence.  They  could  not  afterwards  recall  »at 
(Section  and  subsequently  make  another,  there- 
by nursing  their  damages. 

Setteatf  v.  Fogg,  5  Mees.  &  W.  88;  Colline  v. 
Totemend,  5S  Cal.  614;  Blen  v.  Bear  Siver  db  A. 
W.  d  Min.  Co.  30  Cal.  602;  Saratoga  A  S.  B. 
Co.  V.  Bow,  34  Wend.  74;  Mamn  v.  Boiset,  I 
Denlo,60;  CampbeUr.  Fleming,  lJLd.& El.  40. 

Works,  J.,  delivered  (be  opinion  of  tbe 
court: 

lliia  is  an  action  for  damages  for  fraudulent 


lYOTB.— RUw  repraentatioM  indueina  entry  into 
contraeL 

A  Statement  of  opinion  amounting  to  an  affirma- 
tion Inducing  a  contract  Is  ground  for  a  reedaaion 
in  equity,  where  the  affirmant  has  the  advantage 
In  means  of  Information  not  open  to  the  other. 
Borer  Iron  Co.  v.  Trout,  SSjVa.  8B7, 6  Am.  St.  Kep. 

ten. 

Bepresentatlons,  for  the  purpose  of  inducing 
one  to  enter  Into  a  contract  to  build  a  portion  of  a 
railroad,  that  the  person  making  them  has  bought 
a  quantity  of  rails  at  a  certain  price  spedfled,  and 
will  seU  tbem  to  the  other  person  at  the  same  price, 
constitute  no  ground  for  action  of  deceit.  Dawe 
V,  Hortis,  4L^  B.  A.UB,  MS  Mass.  188. 
8L.R.A. 


A  representation,  to  he  material,  must  he  In  re- 
spect to  an  ascertainable  fact,  as  distinguished  from 
a  mere  matter  of  opinion,  Judgment,  iwobabfU^ 
or  expectation.  If  It  Is  vague  and  Indefinite  In  Its 
nature  and  terms,  or  la  merely  a  loose,  conjectural 
or  exaggerated  statement.  It  Is  not  a  material  rep- 
resentathHi.  Putnam  v.  BromweU  78  Tex.  466; 
Flnlayson  v.  Flnlayson,  S  L  B.  A.  an,  17  Or.  347; 
Dawe  V.  Xonis,  4  L.  B.  A.  UB,  14B  Hus.  188. 

Whether  or  not  an  alleged  misrepreaeDtatlon  Is 
eo  material  as  to  form  the  foundation  for  an  action 
Is,  In  the  absence  of  dispute  as  to  the  facts,  a  ques- 
tion for  the  court.  Dawe  v.  Moirls,  4  Ii,  B,  A.  ISB, 
tiote,  148  Mass.  188,  See,  generally,  Davis  v.  Nnsnm, 
1  Ii.  B.  A.  774  note,  Tl  Wta.  4W. 
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representationg  alleged  to  bare  been  made  by 
the  respondeiit  to  induce  the  sppellaats  to  enter 
into  a  contract  to  construct  a  levee  npon  the 
lands  of  the  former.  A  demurrer  to  the  com- 
plaint was  suslaioecl,  and,  the  plaintiffs  reCua- 
ing  to  amend,  judgment  was  entered  in  favor 
of  the  .defendant.  From  this  judgment  .the 
plaintiffs  have  appealed.  Several  grounds 
were  stated  ia  the  aemuner,  hut  the  only  one 
discussed  here  is  that  the  complaint  dm  not 
alate  facts  sufficient  to  cooBtitute  a  cause  of  ac- 
tion. The  representations  relied  upon  as  fraud- 
ulent are  thu9  stated  in  the  complaint: 

"That  on  the  ISth  day  of  August,  1884.  at 
said  city  and  county,  the  defendant  represented 
to  the  plaintiffs  that  the  defendant  wished  the 

Elaiotiffs  to  construct  a  certain  levee  upon  the 
inds  of  the  defendant  in  the  County  of  Sutter. 
The  defendant,  in  order  tu  induce  the  plain- 
tiffs to  do  the  B^  work,  represented  to  them 
that  the  amount  of  eartl)  measured  iu  excava- 
tion, necessary  to  he  placed  upoq  said  levee  In 
order  to  construct  the  same,  was  850,000  cubic 
yards.  The  defendant  further  represented  to 
the  plaintiffi}  that  the  character  of  the  earth 
along  the  line  of  said  levee  was  light,  sandy 
loam,  and  that  it  was  good  scraper  material. 
The  plaintifEs  then  stated  to  the  defendant  that 
if  the  quantity  exceeded  850,000  cubic  yards, 
or,  if  the  adjacent  earth  varied  from  that 
stated,  they  would  not  do  the  said  work,'  and 
proposed  to  go  upon  the  ground  and  examine 
the  same.  Tnereupon  the  defendant  dissuaded 
and  prevented  them  from  doing  so,  and  said 
that  the  plaintifls  could  entirenr  relv  on  the 
accuracy  .of  said  statements.  The  defendant 
stated  to  the  plaintiffs  that  the  defendant  had 
made  a  careful  survey  and  measurement  of 
said  work,  and  had  fully  informed  itself  of  the 
character  of  thesaid  material.  Both  and  all  of 
sud  representations  were  made  with  the  intent 
to  indiKe  Uie  plaintifh  to  enter  into  the  con- 
tract hereinafter  mentioned.  The  i^aiotiffs 
relied  upon  the  said  represeatations.  and  were 
induced  by  them  to  abstain  from  examining  the 

S remises.  The  premises  are  about  one  hun- 
red  and  fifty  miles  from  San  Francisco,  and 
It  would  have  required  many  days  of  examina- 
tion, surreys  andT  measurements  to  have  ascer- 
tained the  truth  or  falsity  of  said  represenla- 
tions." 

It  is  alleged  that  the  plaintiffs  relied,  and  had 
a  right  to  rely,  upon  these  representations,  and 
that  they  were  thereby  induced  to  enter  into 
the  contract  without  InrestlgatiDg  for  them- 
selves the  matters  about  which  the  representa- 
tions were  made.  The  contract  is  set  out  in 
the  complaint  and  bound  the  plaintiffs  to  con- 
struct a  certain  levee  on  the  lands  of  ttie  de- 
fendant, for  which  they  were  to  be  paid  12 
cents  per  cubic  yard  of  excavation.  The  con- 
tract was  executed  August  15,  1884.  .  Esti- 
mates were  to  be  made  at  the  end.  of  each 
month,  and  76  per  cent  of  the  amount  of  the 
estimates  to  he[»ld  on  the  seventh  day  of  each 
month,  the  balance  of  25  per  cent  to  be  paid  ten 
days  after  the  satlsfactcnry  completion  of  the 
contract  and  the  engineers'  approval  of  the 
work,  and  acceptance  dv  the  boaroof  directors 
of  the  defendant;  but  if  the  work  should  not 
be  completed  by  the  first  of  the  following  De- 
cember, the  26  per  cent  was  to  be  forfeited  un- 
less the  contractors  were  prevented  in  the  due 
•L.R.A. 


prosecution  of  their  work  by  either  pro  video 
tial  acts  or  causes  beyond  their  control,  in 
which  case  a  proportional  time  was  to  be  al- 
lowed for  such  stoppage. 

After  fetting  out  the  contract  the  complaint 
further  alleges:  "Both  of  thesaid  representa- 
tions were  material,  and  neither  of  them  was  a 
matter  of  opinion  merely.  The  nuteriality  of 
the  first-mentioned  representation  consisted  in 
tbto:  -that  the  said  work  could  not  be  prose- 
cuted during  the  rainy.aeason,  and  the  then 
approaching  rainy  season  did  not  afford  more, 
or  but  very  liltie  more,  than  sufficient  time  to 
construct  a  levee  of  850,000  cubic  yards.  And 
if  the  said  levee  should  be  in  an  incomplete 
condition  -when  the  rain  should  set  in,  then,  by 
reason  of  overfiow  of  the  land,  the  partlalW 
constructed .  levee  would  be  destroyed.  And, 
in  addition  to  this,  the  plaintiffs  only  had  a 
cafdtaJ  of  about  $6,000,  and  the  same  would 
be  exhausted  in  constructing  a  levee  exceeding 
830,000  cubic  yards.  Second.  That  said  rep- 
resentations were  material  in  this:  that  the 
materials  of  the  character  mentioned  cap  be 
moved  witii  leas  expense  and  labor,  and  with 
greater  rapidity,  than  ajiy  other  kind.  That 
both  of  said  representations  were  untrue. 

"The  fact  was  that  the  cubic  contents  of  the 
said  levee  were  such  that  it  required  600,000 
cubic  yards,  as  afwesaid,  to  construct  It.  And 
the  character  of  said  adjacent  earth  was,  ex- 
cept very  near  the  surface,  stiff  adobe,  and  to 
a  gteat  extent  hard-pan;  both  of  which  are 
more  difficult  to  remove  than  light,  sandy  loam. 
The  defenclant  at  said  time  had  reasonable 
ground  to  believe,  and  did  believe,  that  both 
of  said  represeutations  were  not  true,  and  to 
believe,  and  didlKlieve,  the  facts  to  be  as'herein- 
above  set  forth.   Thereupon,  the  plaintiffs  en- 
tered upon  the  performance  of  said  work,  and 
in  so  doing  they  removed  400.000  cubic  yards 
of  earth,  and  placed  -the  same  on  said  leme. 
But  they  did  not  know  that  they  had  removed 
so  great  a  quantity,  becatise  they  had  notmeas- 
ured  or  aurveyed  the  same,  and  the  surveyor 
mentioned  in  said  contract  bad  not  done  so. 
That  as  said  work  proceeded,  it  was  at  first  of 
the  character  repre9>ented,  but  the  same  be- 
came harder  as  the  plaintiffs  progressed,  but 
the  plaintiffs  did  not  discover  the  said  fact  un- 
til they  had  placed  about  200.000  cubic  yard* 
OD  s^d  levee.   And  afterwards,  altbou^  the 
material  became  harder  and  more  of  tbe  char- 
acter of  adobe,  plaintiffs  continued  to  beUeve 
that  the  quantity  of  such  hard  maierlid  would 
be  but  small,  relying  uptm  the  staiUdneiit  of 
Uie  defendant. 

"Ottorabout  the  tenth  day  of  Decembor,  1884, 
the  plaintiffs  discovered,  and  the  fact  was,  that 
neany  all  of  the  earth  still  necessary  to  be  re- 
moved in  order  to  complete  said  levee  was 
very  stiff  adobe  and  hard-pan.  Thev  had  al- 
ready been  delayed  by  the  .occasional  appear- 
ance of  said  material.  It  became  and  was  lu- 
possible  thus  to  complete  said  levee.  There 
still  remain  100,000  cubic  yards  unfinished,  al- 
thongh  this  laUer  fact  the  plalntUfo  did  nofc 
discover  'until  on  or  about  the  16th  day  of  I>e- 
cember,  1884.  On  the  said  l6th  day  of  I>e- 
cember  the  plaintiffs,  by  reason  of  the  matters 
aforesaid,  quit  work  under  said  conti^K^, 
abandoned  Uie  same,  and  declared  to  the  de- 
fendant that  they  did  abandon  and  repudiate 
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the  same,  aad  have  ever  dnoe  done  so,  and 
they  demanded  of  defendant  the  reasonable 
Talue  of  the  work  done.  The  reasonable  val- 
ue of  the  said  work  was  $57,120,  and  the  plain- 
tiffs admit  that  they  received  from  defendant, 
in  the  premises,  $86,360.  But  the  same  was 
before  the  phuntifla  discovered  any  ot  the 
reffardinc  quantity  and  quality.  The 
capital  of  the  ^aintifls  was  wholly  exhausted 
in  the  performance  of  said  work.  The  plain- 
tiffa  have  been  damaged  in  the  premises  in  the 
sum  of  $20,700.  And  therefore  the  plaintiffs 
pray  judnnent  against  the  defendant  In  the 
sum  of  $20,700  and  costs." 

It  will  be  seen  that  there  are  two  representa- 
tions relied  upon,  viz.,  that  the  amount  of 
earth  in  excavation  necessary  to  construct  the 
levee  was  350,000  cubic  varda,  and  that  the 
charat^  of  earth  along  the  line  of  said  levee 
was  light,  sandy  loam  and  good  acraper  ma- 
terial. 

It  is  contended  by  the  respondent,  in  sup- 
port of  the  ruling  of  the  court  below,  that 
ndther  of  these  were  iei»nseotationB  as  to  a 
material  fact,  but  were  matters  of  opinion,  and 
were  immaterial.  If  this  be  so  the  complaint 
was  insutflcient,  unless  there  are  other  allega- 
tions sufflcient  to  take  this  case  out  of  the  gen- 
eral rule  that  the  statemenla  of  mere  matters  of 
opinion,  although  false  or  erroneous,  are  cot 
sufficient  ground  for  an  action  of  damages. 
Civil  Code,  g  1710;  BendeU  v.  Seott,  70  Cal. 
fil4;  Lavtrenee  v.  OoyefAr,  78  CaL  126. 

It  Is  quite  dear,  we  tmnk.  that  both  of  these 
statements  were  mere  expressions  of  opinion 
with  reference  to  natters  equally  within  the 
power  of  both  of  the  parties  to  t^e  contract  to 
ascertain  and  determine  for  themselves.  CU^ 
ham  T.  BkilUto,  7  Beav.  146;  Southern  De- 
telopment  Co.  r.  Silw,  136  U.  B.  247  [81  L. 
ed.  e7S];  WaUt  v.  Cummint,  ftO  Pa.  Sa 

It  is  evident  from  the  contract  UseU  that  the 
plaintiffs  did  not  regard  either  of  these  repre- 
sentations as  material,  and  that  they  did  not 
rely  upon  them.  They  could  have  protected 
themselves  against  both  of  the  contingencies 
covered  by  the  represcntatiooa  by  their  con- 
tract. They  were  by  the  terms  w  the  agree- 
ment to  have  a  fixed  sum  per  cubic  yard  for 
the  work.  Therefore  the  amount  of  earth 
necessary  lobe  moved  in  order  to  complete  the 
work  was  immaterial,  except  that  they  were 
required  to  have  the  same  completed  within  a 
certain  time  or  forfeit  a  part  of  their  compen- 
sation. They  could  easily  have  guaraed 
against  this  by  providing  that  If  the  work  over- 
ran the  quanUty  named  a  longer  time  should 
be  allowed  them.  As  lo  the  repreeeot^on 
that  the  material  was  of  a  kind  that  would  be 
easily  worked,  they  could  have  protected 
themselves  by  providing  that  for  that  class  of 
work  they  should  have  12  cents  per  cubicyard, 
and  for  more  difflcolt  or  expendve  material  lo 
handle  a  greater  sum.  To  have  inserted  such 
pnyvislons  in  the  contract  wodkl  have  been  but 
an  act  of  common  prudence.  If  they  had  re- 
garded these  matters  as  material  and  contracted 
with  reference  to  them,  they  would  no  donbt 
have  been  inserted. 

Treating  these  as  a  part  of  the  ceeotiatlonB 
leading  up  to  and  forming  the  basis  o?  the  con- 
tract, we  must  presume  that  the  entire  negotia- 
ti(Hi8  of  the  parties  were  Inclwkd  in  the  wiit- 
«L.B.  A. 
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itsn.  contzact  as  executed,  and,  so  presuming, 
we  must  bold  that  they  were  bound  to  move 
the  earth  contracted  to  be  handled,  and  to  do 
It  within  the  Ume  named,  without  reference  to 
its  quantity  or  quality. '  Civil  Code,  g  1625; 
Pickering  v.  Ikncaon,  4  Taunt.  779, 

This  was  their  contract.  Treating  them  as 
mere  remesentat^ionB  made  to  induce  the  mak- 
ing of  the  contract,  the  contract  itself  furnishes 
sufficient  evidence  of  the  fact  that  they  were 
not  relied  upon,  and  were  not  regarded  by  the 
plaiotlfffi  as  material.  Besides,  so  far  as  both 
the  quantity  and  quality  of  the  material  were 
concerned,  the  complaint  shows  a  waiver  on 
the  part  of  the  plaintiffs  of  the  right  to  contest 
thecontract  onthatground.  Theydid  notstop 
work  when  they  found  the  material  to  have 
been  different  from  the  kind  represented,  but 
kept  on  with  the  work  long  after  such  discov- 
ery. Nor  did  they  stop  work  when  they  bad 
handled  850,000  cubic  yards  of  earth.  This 
shows  that  they  must  have  been  willing  to 
handle  the  kind  of  material  they  found,  and 
in  a  greater  quanti^  than  the  defendant  had 
represented  to  be  necessary,  at  the  price  named 
in  their  contract.  Having  continued  on  after 
they  must  have  known  that  the  alleged  repre- 
sentations were  fraudulent,  we  must  presume 
that  they  were  willing  to  and  did  waive  the 
fraud,  with  the  hope,  we  suppose,  of  again 
finding  a  soft  ^t  of  earth.  Having  taken  this 
risk,  and  made  the  defendant  liable  for  the 
work  done,  after  tbey  discovered  the  alleged 
fraud,  at  Uie  contract  price.  It  was  then  too 
late  to  recover  on  the  ground  that  such  repre- 
sentations bad  been  fraudulently  made.  Blen 
V.  Sear  Biter  dt  A.  W.  d  Min.  Go.  20  Cal.  602, 
614;  S-iratoga  <£  8.  R.  Go.  v.  Bene,  24  Wend. 
74:  MoMon  v.  Botiet,  1  Deuio.  69. 

For  these  reasons  the  complaint  was  bad.  and 
the  demurrer  to  It  was  properly  sustained. 

Jueiffmentaglmud, 

I  concur.  Tom,  J. 

Paterson,  J.: 

I  concur.  It  is  clear  that  the  plaintiffs  dtd 
not  rely  Upon  any  statements  as  to  the  number 
of  cubic  yards  which  would  be  required  in  the 
construction  of  the  levee.  The  contract  itself 
shows  that  the  dlmenaifnis  of  the  levee  were 
subject  to  the  direction  of  the  engineer.  It 
provides:  "The  levee  will  be  formed  in  layers 
of  such  uniform  depth,  and  the  materials  dis- 
posed of  and  distributed  in  such  manner,  as 
the  engineer  may  direct.  .  .  .  The  levee  is 
to  be  built  six  feet  wide  on  top,  unless  other- 
wise directed,  with  slopes  of  four  horizontal  to 
one  vertical  on  the  Inside."  The  other  subject 
is  well  disposed  of  by  Mr.  Juatiee  Works,  in 
holding  that,  so  far  as  the  quality  of  the  ma- 
terial was  concerned,  it  is  clear  that  the  plain- 
tiffs cannot  complain.  The  complaint  charges 
that  the  defendant  represented  to  plaintiffs  that 
it  bad  made  a  careful  investigation,  and  fully 
informed  itself  of  the  character  of  said  mate- 
rial; that  this  representation  was  made  with 
the  intent  to  Induce  plaintiffs  to  enter  into  the 
contract,  and  that  tbey  were  induced  by  the 
representations  to  abstwn  from  examining  tbe 
premises.  Under  these  circumstances,  I  think 
the  plaintiffs  would  have  had  a  cause  of  action 
against  the  defendant  if  they  had  stopped  work 
and  rescinded  tbe  contract  promptly  when  tbey 
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found  the  material  was  different  in  kind  from  in  a  greater  quantity  than  the  defendant  had 

that  which  was  represented.   This  they  did  not  represented  to  be  necessair.   Having  continued 

do,  and  they  must  be  held  to  have  been  wUIine  on.  it  must  be  ooncluaiTuy  premmed  that  they 

to  excavate  the  kind  of  material  tb^  found  did  bo  at  their  own  risk. 


MISSOURI  SUPREME  COUBT. 


STATE  OF  MISSOURI,  «r  ret.  William  H. 
Wim:,  Collector,  etc.,  Bapt., 
e. 

KEOKUK  ft  WESTERN  R.  CO.,  Appt. 

(....Mo..—) 

1.  The  eoneoHdatlon  of  the  rlghta,  prlrl- 
legm*  ftmnehlaea  and  propertiea  of  two 
or  more  railrOMl  oompanlea  Into  one,  where 
there  to  no  provMon  of  the  Statute  or  Constitu- 
tion to  the  oontrary.  leaves  the  portions  of  the 
road  thus  Jtonsed  subject  to  the  same  rules  of 
taxation  tbat  existed  before  the  consolidation. 

8.  The  'prohlbltlcHi  of  the  Oonstltutlon 
afl^mlnvt  exemptliis  property  flrom  tax- 
tMnuk  applies  to  a  corporation  formed  by  con- 
eoUdattav  two  ornun«  separate  oorpontlons  un- 
der the  Act  of  BCarch  2, 18BB,  which  .provides  in 
such  cases  for  calling  In  the  stook  of  the  former 
oompanles  and  exchanaing  for  it  "stock  In  the 
new  oompanjr,"  and  deolarea  that  It  shall  be  sub- 
jeet  to  flie  same  dnttea  and  oUlgatlons,  and  en- 
ttttodtotbesamefiMudilBea  andprlvil^es,  as  If 
the  consolidation  had  not  taken  plaoe.  Suob  a 
corporation  Is  anew  one  formed  under  that  Act 
from  others  which  were  thereby  dissolved,  and 
thetefore  It  Is  not  entitled  to  a  cootlnuanoe  of  an 
exemption  from  taxation  of  the  property  of  one 
of  the  former  {wmpantes;  and  the  tuBt  that  some 
of  the  consolldatlnir  companies  were  domestlo 
and  some  foreign  la  ImmaterlaL 

8.  A  salt  to  enfloree  payment  of  taxea 

levied  upon  certain  property  In  a  particular  year 
Is  a  separate  and  dlsttoot  cause  of  actaon  from 
solts  relating  to  the  taxes  levied  upon  the  same 
property  In  previous  years:  henoe  Judgments  In 
Buob  previous  suits  determining  that  tlie  proper- 
ty la  exempt  from  tlie  taxes  levied  ^constitute  no 
bar  to  the  later  suit. 

4.  A  question  of  law  in  renrd  to  which 
f)mmacil  siahe  a  etuiCMnOB  In  an  agreed 
statement  of  facta  submitted  to  the  oourt  for  Its 
judgment  upon  other  questions  as  to  which  there 
Is  a  oontroTeisy,  Is  not  determined  by  the  Judg- 
ment In  the  case;  especially  where  theoourtdoee 


Hon.— Taxation,  coiwoHdated  corporation,  exemp- 
tion. 

On  the  eonsolldatlon  of  two  corporations,  the  ex- 
emption of  one  will  notfextend  to  the  property  of 
theother.  Philadelphia  &  W.  R.  Co.  v.  Ifaryland. 
81  U.  8.  10  How.  m  OS  L.  ed.  4611;  Tomllnson  v. 
Branch,  82  U.  B.  16  Wall.  MO  (21 L.  ed.  168);  Delaware 
B.  B.  Tax.  Case,  W  U.  S.  IB  WaU.  SOB  (81  L.  ed.  888): 
Bvansvllle,  H.  ft  N.  B.  Co.  t.  Com.  9  Bush,  488;  1 
Deatr,Taxn.l66. 

A  subseQuent  legislative  Act,  taxing  the  property 
of  a  new  corporation  formed  by  the  oonBolldatlon 
of  two  old  corporations,  is  not  a  violation  of  the 
Constitution  as  to  Impairing  the  obligation  of  con- 
tracts.  AtlanHc  ScG.  B.  Co.  v.  Georgia,  98  IT.  8. 
an  (»  L.  ed.  185).  Compare  MoHahan  v.  Morrison, 
IS  Ind.  173;  I«uman  v.  Lebanon  Taller  B.  Co.  ID 
Pa.  «e;  Clearwater  v.  Meredith, «  V.  a  1  Wall.  40 
U7I..ed.«)B>. 

6URA. 


not  pass  upon  tbat  question,  but  regards  It  aa  not 
oontro verted. 

{November  4, 1889.) 

APPEAL  by  defendant        a  jodnnent  of 
the  Scottand  County  Circuit  Coort  in 
favor  of  plaintiff  in  an  action  to  enforce  the 
payment  of  certain  taxes  levied  upon  defend- 
ant's property.  AMrmed. 
The  facts  are  fully  stated  in  the  opinion. 
Mr.  Felix  T.  Hngheg  for  appellant. 
Mmn.  John  M.  vTood*  AUy-Om.,  and 
John  C.  Hoore.  Pros.  Attff.^  for  respondent: 
The  State  of  Missouri  was  not  a  party  to 
either  of  the  cases  of  Scotland  Co.  v.  MiMouri, 
I.  AN.  R.  Co.  W  Mo.  128,  or  fitetwr  v.  Single- 
ton, 9  Fed.  Rep.  809;  hence  there  is  no  former 
adjudication  as  to  the  rights  of  the  State. 

By  the  agreement  made  May  8, 1870.  by  and 
between  tto  Alexandria  &  Nebtaska  <^tf,  the 
Iowa  Soatheni,  and  the  Hissoorl,  Iowa  a  Ne- 
braska Companies,  on  one  part,  with  the  State 
of  Missouri  on  the  other,  the  right  to  exemp- 
tion was  surrendered  to  the  State,  the  charter 
was  annulled  and  the  new  company  l>ecame  or- 
ganized under  the  general  laws  of  the  State  and 
not  under  a  charter. 

State  V.  Qarroutte,  87  Mo.  445:  Central  B. 
ABkg.  Co.  V.  Georgia,  8fl  U.  8.  665  (38  L.  ed. 
757);  Maine  Cent.  B.  Go.  v.  Maine,  96  U.  S 
499  (34  L.  ed.  886);  CUartoater  v.  Meredith,  68 
U.  B.  1  Wall.  26  (17  L.  ed.  604);  Atianiie  <£  O. 
B.  Co.  V.  Georgia,  98  U.  8.  859  (36  L.  ed.  186); 
McMahan  v.  Morriaon,  16  Ind.  172;  Lautnan 
V.  Ldtarum  Vallef/  B.  Co.  80  Pa.  42;  Metm^ig 
d  L.  B.  B.  Co.  T.  Railroad  Comrt.  113  tf.  8. 
619,  622,  628  (28  L.  ed.  811,  843);  1  Bruner, 
Collected  Cases,  618. 

The  Missouri,  Iowa  &  Nebraska  Railroad 
Company  never  bad  any  ezistence  until  1870. 
Wagner  v.  Meety;  69  Mo.  150. 
The  Constitution  of  1865,  art.  11,  §  16,  de- 
prived the  General  Assembly  of  all  power  to 
hereafter  exempt  this  class  of  property. 


When  tiie  Oeorgia  Alr-Idne  Ballroad  was  oonaol- 
1  dated  with  the  Bouth  Carolina  Alr-Llne  Railroad, 
and  formed  the  Atlanta  ft  Bichmond  Air-Line  Ball- 
road,  the  last-named  company  was  a  new  corpora- 
tion, at  least  de  /net o.  and  Its  property  was  sahleet 
to  taxation  astiie  i»vperty  of  other  persons  under 
the  Consotldatlon  Act  Atlanta  A  B.  A.  L.  B.  Oo. 
V.  State,  88  Oa.  488;  Peteraburg  v.  PeteiAurg  B. 
Co.29aratt.  778. 

Where  the  State,  by  Urn  statutory  Code,  reserves 
the  right  to  ohaoge  or  modify  private  'charter* 
thereafter  granted,  the  consolidation  of  two  cor- 
porations thereafter  Is  In  effect  the  creation  of  a 
new  corporation,  and  such  new  corporation  Is  sub- 
ject to  the  prorlslons  of  the  Oode.  AtlantloAO. 
B.  Co.  V.  Georgia,  98  U.  8.  806  iflft  L.  ed.  186).  See 
fitate  V.  St.  Paul,  U.  D.  Co.  pott,  OL 
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Slate  T.  Chicago.  B.  &  K.  G.  B.  Co.  4  West. 
Rep.  655.  89  Mo.  m.  582. 

A  subsequent  legislatiTe  Act,  taxing  the  prop- 
ertT  of  8  new  corporation  formed  by  the  con- 
solidation of  two  old  corporatioDB,  is  not  a  tIo- 
lation  of  the  Constitution  aa  to  Impairing  the 
obligation  of  contracts. 

AUan^  d&.  B.  Co.  r.  Qeorgia,  98  U.  8. 
869(25L.  ed.  185);  Petenburg  y.  Pvtenimrg  B. 
Oo.  29  Oratt.  Tt&;  Atlanta  4k  R  A.  L.  B.  Co. 
T.  StaU,  68  Ga.  488. 

Ezemptiion  from  taxation  is  a  personal  privi- 
lege and  cannot  be  assigned  nor  transferred. 

Stato  V.  Whitworth,  8  Lea,  S94:  BaH 
V.AO.B.  Oo.  r.  mtmUen  Oo.  lOS  U.  &  S78 
(S6  L.  ed.  163). 

Exemptions  will  never  be  presumed. 

St.  LouU.  I.  M.  A8.  B.  Go.  v.  Laftin,  80 
Ark.  693;  Wetton  v.  Shaioano  Co.  44  Wis.  257; 
Jonm  <fe  N.  Mfg.  Go.  v.  Com.  69  Pa.  187;  Provi- 
denee  Bank  v.  BiUingt,  29  U.  6.  4  Pet  614  (7 
L.  ed.  989);  Philad^hia  OiW.  B.  Go.  v.  Mary- 
land, 61  U.  S.  10  How.  876  (18  L.  ed.  461); 
Ddawire.  B.  R.  Tax  Oaae,  80  U.  8.  18  Wall 
906  (21  L.  ed.  888);  State  v.  Matthew.  8  Jones. 
L.  451;  Gordon  v.  Btdtimore.  5  Gill,  281;  Judr 
son  V.  State,  Minor  (Ala.)  160;  8t.  Louie  v. 
Boatmen'elne.  db  Tniet  Co.  47  Mo.  160. 

Exemptions  are  not  favored. 

Sioux  dttf  V.  Ind^endent  School  Diet.  66 
Iowa,  162;  Oriewold  Oollege  v.  State,  46  Iowa, 
275;  Tucker  v.  Jirgueon,  89  U.  8.  22  Wall.  578 
(2S  L.  ed.  816);  BurUngton  <t  M.  B.  B.  Oo.  v. 
Smm,  19  Iowa,  14&. 

Exemptions  are  contrary  to  public  policy,  and 
can  only  be  allowed  when  granted  In  clear  and 
unmistakable  terms. 

NashvilU,  C.  (ft  St.  L.  B.  Go.  v.  Marion  Go. 
7  Lea.  666;  Wiieon  v.  Gainee,  10811.  8.  421  (26 
L.  ed.  402);  Hdg$Y.  Biekmend  A  D.  B.  Co.  09 
U.  S.  849  (26  L.  ed.  808);  Alien  v.  Morae,  72 
Me.  602;  B.  Go.  v.  Penneylvania,  88  U.  S. 
21  Wall.  492  (22  L.  ed.  696);  People  v.  long 
Mind  City,  76  N.  Y.  20;  People  v.  Neu)  Tork 
Tax  Gomre.  76  N.  T.  64. 

It  is  the  universal  role  that  exemptions,  be- 
iog  actsof  grace,  must  be  strictly  construed. 

PeopU  V.  Nev>  York  Tax  Oomrt.  76  N.  T.  77; 
BaiHroad  Oo.  v.  Berke  Co.  6  Pa.  70;  Wayne  Co. 
V.  Delaware  A  B,  Oanal  Oo.  16  Pa.  861 ;  Grate- 
ford  V.  Bttrrell  T^P-  68  Pa.  219;  Oom.  v. 
Gheeapeake  A  0.  R.  Go.  27  Oratt.  848:  Charlee 
Biver  Bridgev.  Warren  Bridge,  86U.  S.  11  Pel. 
548  (9  L.  ed.  778). 

BlMk*  J.,  delivered  the  optadon  of  XhA 
court: 

This  is  a  suit  in  the  name  of  the  State  to  the 
use  of  Wine,  Collector  of  Scotland  County,  to 
enforce  the  payment  of  state,  county,  school 

-and  municipal  conwration  taxes  levied  on  the 
property  of  the  Missouri,  Iowa  &  Nebraska 
Railway  Compaov  for  the  tax  year  ending  in 
August,  1886.  The  defendant  corporation  be- 
came the  parchaser  of  the  raUnwd  property 
after  the  taxes  were  levied,  and  the  defense  is 

.  that  tbe  property  was  exempt  from  taxation 
while  owned  by  the  Missouri,  Iowa  &  Ne- 
braska Railway  Company.  The  circuit  court 
ruled  against  the  defendant,  and  hence  this 
appeal. 

The  Legislature,  by  the  Act  of  February  9, 
1866  (Acta  1866.  p.  94),  Incorpoxated  the  Al- 


I,  T.  Ebokitx  ft  WBSTHBir  R.  Co.  8S8 

exandria  &  Bloomfield  Railroad  Company, 
with  power  to  build  a  railroad  from  AJex- 
andria,  in  Clark  County,  in  tbe  direction  of 
BloomiSold,  in  the  State  of  Iowa,  to  a  point  on 
the  line  between  this  and  that  State.  The  Act 
provides  that  the  conBtruction  of  tbe  road  shdl 
be  commenced  within  ten  years  after  its  pas- 
sage, and  completed  within  ten  years  there- 
after, and  that  "the  stock  of  said  company 
shall  be  exempt  from  taxation  for  a  period  of 
twenty  years  after  its  completion."  It  is  al- 
leged in  the  answer,  and  not  denied,  that  the 
company  was  duly  organized  in  1864,  and 
then  commenced  and  proceeded  to  carry  out 
its  proper  business  and  railroad  operations 
under  the  Act.  The  name  of  the  company 
was  cbanj^  to  that  of  the  Alexandria  ft  Ne- 
braska City  Railroad  by  authority  of  the  Act 
of  February  19.  1866  (Acts  1865-66,  p.  222). 
There  are  several  sections  In  this  Act,  and  the 
fourth  section  provides  that  the  wbole  or  any 
section  thereof  shall  be  adopted  by  tbe  board 
of  directors,  and  shall  be  In  full  force  tram 
and  after  the  adoption.  It  is  alleged,  aud  not 
draled,  that  the  company  adopted  the  first 
section,  which  authorized  the  change  of  name; 
but  it  does  not  appear  that  any  of  the  other 
sections  were  adopted. 

The  Alexandria  ft  Nebraska  City  RaUroad 
Company  and  the  Iowa  Southern  Railway 
Company,  a  corporation  organized  under  the 
laws  of  the  State  of  Iowa,  were  consolidated 
on  the  8d  of  May,  1870,  under  the  name  of  the 
Missouri,  Iowa  ft  Nebraska  Railroad  Com- 
pany, thus  forming  one  continuous  line  from 
Alexandria,  on  the  Mississippi,  ia  this  State, 
to  a  point  in  tbe  State  of  Iowa  near  Nebraska 
City,  on  the  Missouri  River.  It  was  admitted 
upon  the  trial  that  the  railroad  waa  constructed 
and  put  in  operation  through  Scotland  Conn^ 
in  1871.  and  completed  to  we  state  line  In  De- 
cember, 1872.  It  does  not  appear  how  much 
work  bad  been  done  in  this  State  before  the 
consolidation.   In  1886,  and  after  the  taxes  in 

Question  had  been  levied,  the  entire  oonsoli- 
ated  road  was  sold,  under  a  decree  of  fore- 
closure entered  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Iowa,  to  certain  individuals,  who  conveyed  it 
to  tbe  defendant  corporation,  the  Eeokufc  ft 
Western  Railroad  Company.  Tbe  period  of 
twenty  years*  exemption  had  not  expired  when 
the  taxes  in  question  were  levied  by  tbe  County 
Court  of  Scotland  County.  Tbe  general  ques- 
tion, therefore,  is  whether  the  property  was 
exempt  from  taxation  while  owned  by  the 
consolidated  company. 

It  was  held  in  tbe  case  of  Scotland  Co.  v. 
Mieaouri,  I.  &  N.  B.  Co.  85  Mo.  128,  brought 
to  recover  taxes  for  tbe  year  1872,  that  the  ex- 
emption of  the  stock  of  a  corporation  is  an  ex- 
emption of  the  property  represented  by  the 
stock.  The  court  then  proceeds  to  say: 
"That  the  present  defendant  succeeded 
to  all  the  privileges  and-  liabiUttis  of 
the  Alexandria  ft  Bloomfield  Company  is  con- 
ceded. It  is  insisted,  however,  that  section 
16,  art,  11,  of  the  Constitution  of  1866,  op- 
erated to  repeal  the  exemption  contained  in 
tbe  defendant's  charter." 

It  was  then  held  that  the  designated  section 
of  the  Constitution  did  not,  and  could  not,  de- 
stroy the  rights  existing  when  it  was  adopted, 
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Not., 


and  t1i8t  the  Leoislature  did  not  repeal  tbe  ez- 
«inptioD  by  the  Tax  Law  of  Harcb,  1871.  As 
to  tbe  question  actually  considered  in  that 
caae;  It  Is  snffldent  to  say  we  an  aatiafled  with 
wbat  was  then  said  and  ruled.  The  qaestion 
whether  the  consolidated  company  succeeded 
to  the  ligbt  of  -  immunity  from  taxation  con- 
tained in  tbe  charter  of  the  Alexandria  & 
Bioomfleld  Company  was  then  taken  for 
granted,  cm  what  appears  to  have  been  a  con- 
cessiMi  of  counsel  in  this  court;  and  that  ques- 
tion we  will  now  condder. 

Tbe  consolidatioD  of  tbe  rigbts,  pilvfleges, 
francblses  and  propertics'of  two  or  more  rail- 
road companies  into  one.  where  there  Is  no 
provision  of  tbe  Statute  or  ConstltutloQ  to  tbe 
contraiy,  leaves  tbe  portions  of  the  road  thus 
formed  sabiect  to  tbe  same  roles  of  taxation 
tluU  edated  before  the  oonaolldatioo.  That 
portion  (tf  nev  line  which  was  exempt  will 
ccMitiBue  to  be  exempt,  and  that  portion  which 
was  subject  to  taxation  will  continue  subject 
to  taxation.  This,  we  think,  is  the  result  of 
the  following  cases:  Philadelphia  dk  W.  R. 
Co.  V.  Maryland,  61  U.  S.  10  How.  876  [18  L. 
ed.  4611;  TomUnton  v.  Brandi,  82  XT.  U  15 
Wall.  460  [31  L.  ed.  1891;  Omfnil  R.  A  mg. 
Co.  V.  Owrffia.  93  U.  S.  665  fSS  L.  ed.  7671; 
Chetapeake  db  0.  R.  Co.  t.  Virginia,  94  U.  8. 
718  [84  L.  ed.  8101. 

Tbe  Alexandria  &  Nebraska  City  Bailroad 
Company  was  unquestionably  exempt  from 
taxation  down  to  the  time  of  the  consolida- 
tion, namely  tbe  8d  of  Hay,  1870;  and,  under 
tbe  rule  of  the  oues  ju^  cited,  the  new  com- 
pany acquired  that  immunity,  so  far  as  con- 
cerns the  Missouri  property,  unless  tbe  law 
under  which  tbe  consolidation  waa  effected  by 
tbe  voluntary  act  of  tbe  two  corporations  pro- 
duces a  different  result. 

The  sixteenth  section  of  article  11  of  the 
Constitution  of  1865,  which  went  into  opera- 
Uon  before  tbe  date  of  tbe  Act  under  wbicb 
the  consolidation  took  place,  provides:  "No 
property,  real  or  personal,  shall  be  exempt 
from  taxation,  except  such  as  mav  be  used 
exclusively  for  public  schools,  and  such  as 
may  belong  to  the  Uniled  States,  to  this  State, 
to  counties,  or  to  municipal  corporations  wltbin 
this  State." 

The  pUntilf  takes  the  ground  that,  when 
two  rallro^  cdmpentes  are  consolidated,  Uiey 
thereby  eurreoder  their  charters,  and  tbe  re- 
sultant company  takes  its  powers  and  rlehts 
from  tbe  law  wnlcb  authorized  tbe  conso  lida- 
tion;  in  other  words,  that  tbe  old  companies 
are  dissolved,  and  that  a  new  one  springs  into 
existence.  If  it  be  true  that  tbe  Alexanarla  & 
Nebraska  City  Company  was  dissolved  by  tbe 
act  of  consolidation,  and  tbe  new  Company 
took  its  powers  from  tbe  Act  authorizing  tbe 
consolidation,  then  It  must  follow  that  tbe 
new  company  is  not  exempt  from  taxation;  for 
tbe  Legislature  bad  been  deprived  of  the 
power  to  grant  such  immunity.  Whether  tbe 
old  companies  were  dissolved  must  depend 
upon  tbe  terms  and  provisions  of  the  Act  of 
March  3,  1869  (Acts  1869,  p.  70),  under  which 
tbe  consolidation  took  place;  and  we  there- 
fore set  out  tbe  important  portions  of  it. 

Section  1  provides,  "  that  any  railroad  com- 
pany, OTganized  under  tbe  general  or  special 
laws  of  this  State,  whose  track  shall,  at  the 

6L.R.A. 


line  of  tbe  State,  connect  with  the  track  of  tbe 
railroad  of  any  company  oiganixed  under  tbe 
geueral  or  special  laws  of  any  adjoining  State, 
18  hereby  authorised  to  make  and  enter  Into 
any  agreement  with  such  connecting  company 
for  the  consolidation  of  the  stock  of  tbe  re- 
spective companies  whose  tracks  shall  be  so 
connected,  makiog  one  company  of  tbe  two, 
whose  stock  sball  be  so  consolidated,  upon 
such  terms  and  conditiona  and  stipulations  as 
may  be  mutually  agreed  between  them.  In  ac- 
cordance with  the  laws  of  tbe  adjotoliig  States 
In  which  the  road  is  located,  with  wbwh  con- 
nection 1b  thus  formed." 

By  section  2,  tbe  terms.and  provisions  of  the 
agreement  must  be  approved  by  the  holders  of 
a  majority  of  the  stock  in  each  of  tbe  com- 
panies at  a  meeting  called  for  that  purpose,  or 
by  writing  rigned  by  them. 

Section  8  provides:  After  the  terms  of  the 
consolidation  have  been  agreed  to  In  one  or 
tbe  other  of  tbe  modes  above  set  forth,  "it 
shall  be  competent  for  tbe  boards  of  directors 
in  each  of  said  connecting  companies  to  carry 
the  saiDe  into  effect,  and  adopt  by  a  resolution 
a  sew  corporate  name  for  tbe  company  which 
shall  be  formed  1^  tbe  coneolidatiOD,  and  to 
call  ic  the  certificates  of  stock  tiieo  outstand- 
ing in  each  company,  and  exchange  them  for 
stock  in  the  new  company,  as  may  have  been 
agreed  by  the  terms  of  consolidation;  and  a 
copy  of  said  consolidation  agreement  and  tbe 
resolutions  of  consolidation,  and  the  name 
adopted  for  the  new  company,  sball  be  filed 
with  tbe  Secretary  of  State,  and  shall  be  oon- 
cluslve  evidmce,  etc 

The  fourth  sectionMs  In  these  words:  "Any 
such  consolidated  company  sball  be  subject  to 
all  tbe  liabilities,  and  bound  by  all  tbe  obli^ 
tions,  of  the  company  within  this  Btate  which 
may  be  thus  coosollcbted  with  one  in  the  ad- 
joining State,  as  fully  aa  If  such  consolidation 
bad  not  taken  place,  and  shall  be  subject  to 
tbe  same  duties  and  obligations  to  tbe  State, 
and  be  entitled  to  tbe  same  franchises  and 
privileges  under  tbe  laws  Of  tbia  Stale,  as  if 
the  consolidation  bad  not  taken  place." 

In  Central  R.  db  Bhg.  Co.  v.  Owrgia,  supra, 
tbe  Legislature  of  Georgia  bad  created  two 
corporations—the  Central  Company  and  tbe 
Maoon  &  Western  Conpany.  Their  charten 
limited  the  r^htof  taxation  to  one  bdf  of  1 
per  cent  upon  their  net  income.  The  com- 
panies were  consolidated  under  an  Ad  paoMd 
In  1873;  and  the  question  was  whether  there 
was  a  surrender  of  the  charter  of  the  Central 
Company.  Tbe  court  said:  "  It  may  be  that 
tbe  consolidation  of  two  corporations,  or  amal- 
gamation, as  it  is  called  in  England,  if  full 
and  complete,  may  work  a  dissolution  of  them 
both,  and  its  effect  may  be  the  creation  of  a 
new  corporation.  Whether  such  be  tbe  effect 
or  not  must  depend  upon  the  statute  under 
which  the  consolidation  takes  place,  and  on 
the  intention  therein  manifested. 

It  is  further  held  that  there  was  no  surrender 
of  the  cbartor  of  the  Central  Company,  but 
the  ruling  goes  upon  tbe  ground  that  tbe  Act 
ooly  roDtemplated  a  merger  of  tbe  property  and 
franchise  of  the  Macon  &  Western  Company 
into  tbe  Central  Company,  tbe  latter  retaining 
its  name  and  charter. 

In  AtlanHe  dO.S.  Co.  v.  Chgrgia,  98  U.  B. 
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S68  [8S  L.  ed.  185],  two  railroad  compaDies  had 
beea  incorporated  under  the  Laws  of  Georgia, 
— one  in  1847,  and  tbe  other  in  1856.  Bytheir 
•charters  the;  were  exempt  from  taxation  be- 
yond a  specific  amount  on  their  net  income. 
Thej  were  consolidated  under  an  Act  of  that 
State  passed  in  186S,  which  gave  them  power 
to  consolidate  their  stocks,  and,  when  consoli- 
dated, to  be  known  as  "The  Atlantic  &  Qulf 
R^road  Company."  By  that  name  the  stock- 
holders of  the  companies  were  empowered  to 
-sue  and  be  sued,  to  purchase  and  enjoy  real 
And  personal  property,  and  to  exercise  corpo- 
rate powers.  The  Act  also  declared  that  tbe 
immuutties,  francbises  and  privllegeB  granted 
1>y  the  charters  of  tbe  two  companies  should 
continue  in  force,  except  so  far  as  they  might 
be  inconsistent  with  tbe  Act  of  Ckinsofidation. 
Under  an  Act  passed  in  1874,  the  property  of 
the  new  company  was  taxed  as  other  property. 
This  Act  of  1874,  it  was  held,  would  be  void, 
AS  impairing  contracts,  but  for  the  Act  of  1868; 
and  tne  court,  in  considerlog  tbe  effect  of  the 
ccmsolidation,  said:  "Did  tbe  consolidated  com- 
panies  become  a  new  corporation,  holding  its 
powers  and  priTlleges  as  such,  under  the  Act 
of  1868;  or  was  the  consolidation  a  mere  alliance 
between  two  pre-existing  corporations,  in 
which  each  preserved  its  identity  and  distinc- 
tive ezistraicef  Or,  still  further,  was  it  an  ab- 
aorptiw  of  one  by  another,  whereby  tbe  for- 
mer was  diBsolveo,  while  the  latter  conUnued 
to  eztstf  The  answer  to  these  inquiries  must 
be  fonnd  In  the  intention  of  the  Legislature,  as 
^xpr^sed  in  Uie  Consolidating  Act.  We  think 
that  intention  was  tbe  creation  of  a  new  cor- 
poration out  of  the  stockholders  of  the  two  pre- 
viously existing  companies.  The  consolidation 
-provided  for  was  clearly  not  a  merger  of  one 
into  tbe  other,  as  was  the  case  of  CmtnU  B.  A 
Bibr.  Oo.  V.  QeoTffia,  93  U.  B.  66S  [38  L.  ed. 
'TSTj;  nor  was  it  a  mere  riliance  or  confedera- 
tion of  the  two.  If  it  had  been,  each  would 
have  preserved  its  separate  existence,  as  well 
^as  its  corporate  name.  But  the  Act  authorized 
the  consolidation  of  the  stocks  of  the  two  com- 
panies, thus  making  one  capital  in  place  of  two. 
It  contemplated,  therefore,  that  the  separate 
•capital  of  each  company  should  go  out  of  ez- 
-fstenoe  as  the  capital  of  that  company;  and,  if 
■mo,  how  could  either  have  a  cootinuea  separate 
being?" 

The  court  then  goes  on  1o  say,  in  substance, 
that,  as  this  new  corporation  took  Its  powers 
and  privileges  from  the  Act  of  1863,  it  took 
tfaem  subject  to  the  laws  then  in  force,  and  as 
«  result  the  Tax  Act  of  1874  was  held  to  be 
valid  and  binding  on  the  new  company.  The 
-aame  line  of  reasoning  Is  pursued  in  the  tax 
cases  of  Ma%ju  Cent.  S.  Go.  T.  Maine,  96  U.  S. 
499  [34  L.  ed.  886J,  and  in  AUanta  AB.A.L. 
B.  Co.  V.  State,  <»Ga.  488. 

The  effect  of  cousolidating  three  railroad 
-companin  Into  one,  sa^  tbe  court  In  McMahan 
V.  Morriaon,  16  Ind.  172,  "was  a  dissolution  of 
the  three  companies  nanied>  and  at  the  same 
instant  the  creation  of  a  new  corporation." 

A  recent  text-book  says:  "The  franchises  of 
a  corporation  formed  by  the  consolidation  of 
several  companies  are  derived  wholly  from  the 
Act  of  the  Legisl^ure  authorizing  the  consoli- 
dation." 2  HoraweU,  Priv.  Corp.  8d  ed. 
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The  same  doctrine  Is  asserted  in  terms  more 
or  less  positive  in  the  following  eases:  Clear- 
water  v.  Meredith,  88  U.  S.  1  WaU.  38  [17  L. 
ed.  6081;  Shieldev.  Ohio,  95  U.  8.  823  [24  L. 
ed.  898];  Lauman  v.  Ld>anon  VaUey  E.  Oo.  W 
Pa.  48. 

Now,  the  Alexandria  &  Bloomfleld  Company 
had,by  its  charter,  a  capital  stock  of  $3,000,000, 
divided  into  shares  of  flOO  each.  The  Act  of 
1869  contemplates  and  provides  for  tbe  surren- 
der of  the  stock  in  both  of  the  uniting  com- 
panies; and  accordingly  we  find  it  provided 
in  tbe  articles  of  consolidation  that  the  stock 
issued  bv  each  of  the  companies,  and  outstand- 
ing, shall  be  sarrendond,  and  shares  of  stock 
of  the  consolidated  company  issued  therefor. 
The  Act  speaks  of  tbe  consolidated  company 
as  "the  new  company;"  and  tbe  very  process 
by  which  It  is  brought  into  being  makes  it  a 
new  company,  and  the  effect  of  tbe  consolida- 
tion was  to  dissolve  both  of  tbe  old  companies. 
It  is  true,  the  Act  of  1869  does  not  specifically 
enumerate  tbe  corporate  powers  and  privileges 
conferred  upon  the  new  company,  but  the  cor- 
porate powers  and  privileges  are  granted  b^ 
reference  to  tbe  powers  of  tbe  company  in  this 
State  which  unites  with  the  one  of  another 
State.  There  Is  in  this  respect  some  difference 
between  this  case  and  that  of  Atlantic  A  &.  R. 
Oo,  V.  Georgia,  98  U.  S.  859  [35  L.  ed.  185J. 
But  as  said  in  Maine  Cent.  R.  Go.  v.  Maine.  96 
V.  8.  499  [34  L.  ed.  8S6].  a  new  corporaUon 
may  be  as  readily  created  by  the  union  of 
two  or  more  companies  as  by  tno  union  of  in- 
dividuals; and  its  powers  and  privileges  may 
as  well  be  designated  by  reference  to  tJ^e  char- 
ters of  other  companies  as  by  special  enumera- 
tion. 

The  conclusion  is  irresistible  that  tbe  Mis- 
souri, Iowa  &  Nebraska  Railroad  Company  is 
a  new  corporation,  created  under  and  by  force 
of  tbe  Act  of  1869.  Belnetbus  created  after 
the  adoption  of  the  Constitution  of  1865,  tbe 
Legislature  bad  no  power  to  grant  to  it  exemp- 
tion from  taxation.  The  exemption,  there- 
fore, did  not,  and  could  not,  pass  to  the  new 
companv.  We  cannot  see  that  the  fact  that 
one  of  the  coosoIidatiDg  companies  was  a  SHs- 
Bouri,  and  the  other  an  Iowa,  corporation,  af- 
fects the  conclusion  just  stated.  The  new 
company.  In  this  State,  is  entitled  to  tbe  privi- 
leges and  subject  to  the  obligations  imposed 
upon  it  by  the  laws  of  this  State;  and  in  Iowa 
it  is  a  corporation  of  that  State,  and  subject  to 
the  laws  thereof.  Bv  tbe  legislation  of  both 
States,  however.  It  is  but  one  company. 

We  are  cited  to  a  number  of  cases  which 
were  suits  on  bonds,  and  involved  the  legality 
of  subscriptions  made  by  counties  to  railroad 
coiporations.  In  some  of  tbe  cases  the  sub- 
scriptions were  made  to  this  consolidated  com- 
pany, but  we  do  not  see  that  anv  of  tbem  are 
decuive  of  the  question  in  hand.  It  must  be 
kept  In  mind  toat  exemption  from  taxation 
will  not  be  recognized,  unless  granted  in  terms 
too  plain  to  be  mistaken.  Chicago,  B.  A  K.  C. 
R.  Oo.  V.  Quffey,  130  U.  S.  669  (80  L.  ed.  783); 
8t.  Louie  V.  Boatman'elne.  A  Tnut  Ob.  47  Mo. 
150,  156. 

Such  an  exemption  is  a  personal  privilege, 
and  cannot  be  assigned  except  by  legislative 
ftathori^.  State  v.  Ohieago,  B.  A  K.  0.  B. 
Cb.  89  Ho.  586,  4  West.  Rep.  666. 
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If  Qw  coDK^dated  company  is  in  any  sense 
a  new  corporation  taUng  ita  powers  to  be  a 
corporation  and  its  [privileges  from  the  Act  of 
18^,  then  it  cannot  in  justice  claim  the  exemp- 
tion ;  for  the  Legislature  was  powerless  to  make 
new  grants  of  that  character.  It  seems  to  tis 
tlie  tax  cases  before  cited  are  quite  conclusive. 

The  answer  sets  up  the  proceedings  in  the 
guit  of  Scotland  Countg  t.  Mitaouri,  1.  A  N. 
S.  Oo.  before  mentionra,  and  reported  Id  66 
Ho.  128.  That  suit  was  commenced  in  187S 
to  recover  county  and  school  taxes  levied  for 
the  year  1872.  The  jud^ent,  which  was  for 
defendant,  was  ^rmed  in  1877. 

It  is  also  alleged  in  the  answer,  and  not  de- 
nied, that  James  Secor  and  others,  stockhold- 
ers iu  the  consolidated  company,  filed  theSx  bill 
in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri  to  enjoin  the  com- 
pany from  paying  taxes  levied  by  Scotland, 
Clark  and  Schuyler  Counties,  and  to  enjoin 
tbe  county  courts,  judges  thereof,  and  collec- 
tors of  said  counties  from  collecting  any  taxes 
levied  upon  the  property  of  the  company  for 
the  year  1881  or  previous  years;  and  that  the 
temporary  injunction  was  made  perpetual  on 
the  groand  that  the  property  of  the  company 
was  exempt  from  taxation.  According  to  the 
answer,  the  bill  was  filed  in  1881.  The  case 
seems  to  have  been  determined  in  1881.  8eeor 
V.  SingteUm.  0  Fed.  Rep.  809. 

The  taxes  sued  for  here  are  for  the  year  1886, 
and  they  accrued  long  after  those  suits  were 
commenced  and  determined.  This  suit  is  for 
a  separate  and  distinct  cause  of  action,  and  for 
tJiis  reason  we  do  not  see  bow  the  former  Judg- 
ments can  be  a  bar  to  the  prosecuting  of  this 
suit.  Datenport  t.  Chieago,  B.  1.  AP.  B,  Co. 
88  Iowa,  688. 


Bnt  we  do  not  understand  it  to  be  claimed 
by  the  defendant,  In  this  court,  that  tboao 
former  judgments  operate  as  a  technical  bw. 
The  claun  is  that  rights  have  been  acquired  on 
the  faith  of  the  ruling  in  tbe  Scotland  CourUjf 
Cam,  followed  in  the  injunction  case;  and  to 
make  a  different  ruling  at  this  time  would  be 
to  impair  the  obligation  of  contracts,  and  there- 
fore Tfolative  of  the  Constitution  of  the  United 
States.  Tbe  answer  to  this  is  that  this  court 
did  not  then  pass  upon  the  question  whether 
the  exemption  from  taxation  passed  to  tbe  con- 
solidated company.  The  question  of  law  was 
doubtless  iuTolvea  in  the  agreed  facts  in  that 
case,  hut  there  were  many  otber  questions  then 
controverted,  and  they  were  decided,  and  we 
adhere  to  what  was  then  said  in  respect  of  the 
propositions  of  law  which  were  actiudly  con- 
sidered.  It  seems  to  have  been  asserted  on  ono 
side,  and  conceded  on  tbe  other,  in  this  court 
at  least,  that  the  exemption  did  pass  to  the  con- 
solidated company,  if  the  exemption  clause  in 
the  Alexandria  &  filoomfield  Company  had 
not  been  repealed;  and  the  court  simply  stated 
the  question  as  not  a  controverted  one  in  that 
case.  All  this  appears  from  tbedeclsioo  itself, 
and  we  do  not  see  how  it  can  be  said  the  ques- 
tion which  we  have  been  considering  was  de- 
cided in  that  case. 

Tbe  proposition  that  the  Legislature  can.  In 
the  face  of  the  Constitution  of  186S,  exempt 
propertv  from  taxation .  is  not  to  be  regarded  as 
establianed  because  of  a  concesrion  made  by 
counsel  in  some  former  case.  It  cannot  be 
fairly  said  that  there  was  a  solemn  adjudica- 
tion upon  the  point  we  have  been  oonsioering. 

Tht^Affmai  i$  termed. 

HB.y,  Ok.  J.,  absent.  The  other  Judges 
concur. 


UNITED  STATES  CIBCUIT  COURT,  SOUTHERN  DISTRICT  OF  NEW  YORK. 


David  ARMSTRONG,  Receiver, 
«. 

CHEMICAL  NATIONAL  BANBL 
(  Ftod.  Bep.....) 

1.  The  prohibition,  under  U.  S.  Bev. 
Stat.  •  5248.  afminst  traxufbrs  by  a 
national  banUiu  naaTr<*^ftt*iM*  after  oom- 
mlsBloo  of  an  act  of  fosoivenor,  or  In  oontemplo- 


Nora.— JVatlonat  bariki ;  not  subject  to  attachment 
bv  creditors;  paramount  lien  on  amets. 

An  attachment  cannot  Issue  against  a  nattonal 
bonk  before  ]ucUrment  In  asui t  tteg-un  In  the  olroult 
oourt  of  the  nnited  States.  Paolflc  Nat.  Bank  v. 
Iflxter.  124  U.  S.  721  (31 L.  ed.  «7). 

Where  the  attachment  Is  prohlhlted  by  law,  a 
bond  ^vea  to  dissolve  It  has  no  validity,  ibtd. 

The  reoelver  may  proceed  In  equity  against  at- 
taching credltoni  and  Buretice  on  such  a  Iwnd  to  re- 
strain their  enforcing  tbe  same ;  and  a  decree  In 
■nob  suit  trill  preclude  them  from  all  further  pro- 
ceedings on  tbe  bonds.  Ibid. 

BecUon  K  of  the  ortglnal  National  Bank  Act  (18 
Stat,  at  L.  IIS)  was  Intended  to  preserve  to  the 
United  States  a  paramount  lien  on  all  the  assets  of 
such  aSBOOlatioD,  which  was  given  by  section  47  as 
security  for  repayment  of  the  amoant  expenked  in 
redemption  of  notes  over  and  above  Cbe  bonds 
pledged  for  that  purpose,  and  to  place  all  other 
«  L.  R.  A. 


tion  thereof,  with  a  view  to  the  preference  of 
one  creditor,  does  not  Include  a  pledge  of  Its  se- 
curities toa  reasonable  amount  to  ruise  money  to 
meet  an  unexpected  .run.  although  the  bank  ia 
then  In  fact  Insolvent!,  If  It  has  not  become  rea- 
sonably apparent  to  its  officers  that  It  will  present- 
ly bti  unable  .to  meet  Its  obligations,  and  will  t>e 
obliged  to  Buspond  Its  ordinary  operations. 
8.  Where  ■ecoritiea  are  delivered  to  a 
bank  speelfloalljr  to  protect  thebaa^ 


creditors  on  equality  In  distribution  of  assets  pro- 
vided for  In  section  50,  on  all  such  claims  as  may 
have  been  proved  to  the  satlstaotlon  of  tbe  comp- 
troller, or  adjudicated  In  a  oourt  of  competent 
JurlsdlcUon."  First  Nat.  Bank  v.  Oolby.  88 17.  S. 
21  Wall.  OOe  (KS  L.  ed.  687);  Pacific  Nat.  Bank  v.  HIx- 
ter,  supra. 

Tbe  Amendment  of  1873,  in  relatkm  to  attach- 
ments and  Injunctions,  operates  as  a  prohlbitloo 
upon  all  attvohmenta  against  national  banks  under 
tibe  authority  of  stateoourta.  The  prohibition  docs 
not  In  express  terms  refer  to  attachments  In  suits 
b^Tun  In  the  circuit  courts  of  the  United  States,  but 
as  these  courts  are  not  authorized  under  •  91S  of  th« 
Revised  Statutes  to  issue  attacbments  In  common- 
law  cases  except  aa  provided  by  state  laws,  it  fol- 
lows that  the  effect  of  the  amendatory  Act  of  1873. 
now  a  part  of  section  6212,  is  to  deprive  these  courts, 
as  well  as  state  oourts.  of  the  power  to  Issue  such 
attachments  so  fair  as'suits'against  national  baoka 
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0r  in  Ik  parttfmlar  li  aiiaiKinMii.  or  series 
of  tranaac^oiiB.  the  bank  has  do  lien  upoD  tbem 
tot  aay  other  purpoee,  and  cannot  assert  one  for 
any  other  indebtedness  whether  axUnff  upon  gen- 
eral account  or  othenrtse. 
3-  The  amoont  of  an  overdraft  npon  a 
Kcwir  aeeonjit  is  not  aeoeesarily  the  sum 
drawn,  but  It  Is  the  amount  drawn  lees  the  amount 
to  whloh  the  drawer,  at  the  tfme.  Is  entitled  to  a 
oreditbelauoe  upon  Us  aooounL 

(January  2.  UBOl) 

ACTION  to  cmnpel  the  return  of  certain  se- 
curities dqxwited  with  defendant.  Judg- 
ment for  eompiainant. 

The  facts  are  fulW  stated  In  the  opinion. 
Mr.  Stephen  A.  Walker*  for  complaio- 
aat: 

The  transfer  of  securities  was  void  under 
National  Bankiog  Acts. 

NaUonai  Secunta  Bank  Butler,  128  U.  8. 
228  (82  L.  ed.  OC^;  BeberU  v.  Hill,  24  Fed. 
Rep.  674;  Ca»6!f  t.  La  8oeUU  de  OrkUt  Mob&ar, 
2  Wooda,  77. 

The  defendant  has  no  lien  for  a  general  bal- 
ance of  account  on  securities  specially  deposit- 
ed to  secure  a  specific  loan. 

3  Kent,  Com.  pp.  684, 686:  Grant  T.  Taylor, 
8  Jones  &  8.  8S1;  Central  Nat  Bank  t.  Oon- 
lueUeut  Mvt.  L,  Im.  Co.  104  U.  8.  64.  71  (26 
L.  ed.  698,  700);  Wyekoff-v.  Anthtmy,  90  N.  T. 
448;  Ihtnean  v.  Brennan.  88  N.  Y.  491;  Varir 
derzee  t.  Willia,  8  Bro.  Ch.  21;  Re  Medetoe'a 
7nut,  26  Beav.  588;  Jarcit  v.  Bogeri,  16  Mass. 
889;  Neponaet  Bank  t.  LAand,  6  Met.  269; 
Story,  Ag.  §  881;  Reynea  v.  Dumont,  180  U. 
S.  390  (82  L.  ed.  944);  Brtwn  v.  New  Bedford 
Bat.  Inet.  187  Mass.  262. 

If  there  had  been  an  actual  agreement  that 
enough  of  this  $800,000  should  have  been  dis- 
counted to  pay  the  old  debt  of  March,  $800,000, 
there  can  be  no  doubt  but  that  this  aneement 
would  have  been  contrary  to  sectioD  5242  and 
void,  and  the  Chemical  would  have  had  to  re- 
pay to  the  receiver  the  amount  so  Iwld  by  it. 

National  Seeuri^  Bank  t.  Price,  22  Fed. 
Rep.  697. 

ifeatrs.  StepheK  P.  Naah  and  I.  Jones 

for  defendant. 

Wallace*  J.,  delivered  the  following  opln- 
ioo: 

June  14.  1887,  the  FideUty  National  Bank 
of  Cincinnati  transmitted  to  the  defendant,  a 


are  ooneerned.  Faclflc  Nat.  Bank  t.  Hlxter,  mtpra. 

If  there  was  no  authorftr  of  law  for  taking  the 
attach  moot.  It  follows  there  can  be  none  for  taUner 
the  bond  given  for  its  dissolution.  See  Carpenter 
T.  TurreU,  100  Uass.  450;  Tapley  v.  Ooodsell,  123! 
Mm.  its. 

Battker^B  lien  on  depovtte. 

A  banker's  lien  ordinarily  attaches  in  favor  of 
the  bank  upon  the  securiUee  and  moneys  of  the 
customer  deiMwited  in  the  usual  course  of  buslnen, 
for  advanoes  which  are  supposed  to  be  made  upcm 
their  credit,  not  only  against  the  depositor,  but 
against  the  unknown  equities  of  alt  others  In  Inter- 
est, unless  modified  or  waived  by  some  agreement, 
eigpresB  or  implied,  or  by  oonduot  Inoonsiatent  with 
its  assertion.  Central  NaL  Banlc  v.  Oonneotiont 
Mat.  L.  Ins.  Co.  IM  U.  8. 64.  n  iM  I.,  ed.  eSB.  700;. 

The  general  lien  which  >»«fc*—  hold  upon  bills, 
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hank  doing  business  in  the  City  of  New  York, 
securities  consisting  of  notes,  drafts  and  bills 
of  exchange  of  the  aggregate  face  value  of  over 
$1,000,000.  The  Fidelity  National  Bank  failed 
shortly  thereafter,  and  the  complainant  was 
appointed  its  receiver.  In  the  following  No- 
vember the  defendant  returned  some  of  uie  se- 
curities to  the  receiver.  The  receiver  now  sues 
to  recover  the  balance.  The  defeudant  asserts 
that  it  is  entitled  to  retain  $618,687  which  it 
collected  from  the  aecurities,  and  apply  the 
same  to  disctiarge  that  amount  of  indebtedness 
owing  to  It  by  the  Fiddly  NadmiBl  Bank  at 
the  t&e  of  the  fallnre  of  the  latter,  and  that  it 
has  returned  or  accounted  for  the  balance  of 
the  securities  to  the  plaintiff. 

The  following  facts  appear  in  the  record: 
The  two  banking  institutions  had  for  a  con- 
siderabte  period  of  lime  anterior  to  the  transac- 
tions in  controversy  acted  as  correspondent 
banks  for  one  another  at  their  respectiveplaces 
of  business,  during  which  time  the  Fidelity 
Bank  also  kept  with  the  defendant  an  ordinary 
deposit  account  which  was  a  large  and  active 
one.  The  accounts  between  the  two  hanks, 
arising  from  collections,  deposits  and  pay- 
ments, were  adjusted  periodically,  and  any 
balance  existing  at  such  times  was  credited  or 
debited,  and  carried  forward  In  the  accounts. 
In  March,  1887,  the  Fidelity  Bank  sent  to  the 
defendant  $826,605,  face  value  of  notes  and 
bills  as  collateral  to  a  temporary  loan  which  it 
then  asked  for  of  $800,000,  and  the  defendant 
consented  to  make  the  loan  and  credited  the 
account  of  the  Fidelity  Bank  with  the  amount. 
The  transaction  out  of  which  this  suit  arises, 
and  which  originated  June  14,  appears  by  cor- 
respondence by  telegraph  and  mail  between 
the  two  banks.  June  14  the  Fidelity  Bank 
telegraphed  the  defendant:  "Parties  have  been 
sending  false,  anonymous  circulars,  and  have 
reported  a  run  on  us,  also  false.  We  forwanl 
to  you  about  one  million  choice  bills  to  hold 
against  any  overdraft  which  will  not  be  to  ez- 
ceied  thirty  di^s.  Will  you  protect  us?"  On 
the  same  day  ft  wrote  to  the  defendant:  "We 
enclose  herewith  about  $1,000,000  of  our  choice 
bills  to  hold  gainst  any  overdraft  we  may 
make  until  the  false  rumors  subside.    We  trust 

Sou  will  not  fail  to  stand  by  us,  as  everythiog 
I  all  right  and  we  frill  appreciate  the  favor  in 
time  of  necessiw." 

June  16  the  defendant  telegraphed  the  Fidel- 
ity Bank:  "On  satisfactory  btllB,  when  le- 


notes  and  other  seouritiee  deposited  with  them  for 
a  balance  due  on  general  aooount  cannot  exist 
where  the  pledge  of  property  is  for  a  speolfio  sum 
and  not  a  general  pledgis.  JtTeponset  Bank  v.  Le- 
land,  8  HeL  260;  Dunoan  T.  Brennan,  88  N.  T.  487, 

Where  seouritdes  are  pled  {red  to  a  banker  or  bro- 
ker for  the  payment  of  a  parUoular  loan  or  debt, 
he  has  no  lien  on  the  eeouritieB  for  a  general  bal- 
ance or  for  the  payment  of  other  claims.  Wyokoff 
V.  Anthony,  90  N.  Y.  4tt;  Hasonlo  Sav.  Bank  v. 
Bangs.  8i  Ky.  1S&;  Bankof  1T.&v.3faoaIfleter.9Fa. 
m-.  Hathaway  v.  TaM  Biver  Nat.  Bank,  131  Uass.  14. 

The  true  principle  upon  whloh  bankers'!  liens 
must  be  sustained,  if  at  aU,  Is  that  there  must  be  a 
creditgivmi  upon  l^oreditof  the  seourttles,  either 
in  possession  or  in  ezpeotanoy.  FourUi  Nat.  Bank 
V.  Ckby  Nat.  Bank,  es  111.      BuneU  v.  Haddnck,  8 
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ceived,  mifflit  advance  $300,000.  Amount  you 
□ame  mudi  too  large."  The  same  day  the  Fi- 
delity Bank  wrol«  to  defendaot:  "We  have 
your  telegram  that  you  will  advance  $200,000 
on  sadsfactoTT  hilla.  The  demand  on  us  to- 
day is  fearful,  but  we  can  recover  by  your 
help  during  the  week.  The  $1,000,000  of  bills 
are  choice,  and  beg  of  you  to  stand  by  us  to  a 
larger  amount,  if  we  require  it,  which  we  will 
for  a  few  days.  We  have  been  keeping  an  ac- 
tive account  with  you,  and  have  no  other  bank 
to  ask  favors  of.  IF  you  will  do  as  we  request 
It  will  be  one  of  the  best  acts  of  your  history, 
and  be  appreciated  more  then  words  can  ex- 
press. There  is  no  bank  that  we  know  of  that 
can  pay  all  at  one  time,  without  help,  and  we 
beg  of  you  to  see  us  through,  especially  as  you 
run  DO  risk,  as  these  bilu  receivable  are  all 
good  beyond  quesUon,  The  panic  is  subsid- 
u^,  aod  we  thuik  in  one  week  will  be  a  thing 
oTthepast."  The  same  day  the  Fidelity  Bank 
telegraphed  the  defendant:  "Charge  us  and 
deposit  with  assistant  treasurer,  New  York. 
$100,000.  Have  him  wire  at  once  assistant 
treasurer  here  to  pay  us  $100,000  curreocy." 
June  1?  defendant  telegraphed  to  Fidelity 
Bank:  "We  wrote  you  yesterday  that  we  ex- 
pected to  be  liberal,  and  may  Increase  the 
amount  somewhat.  Telegraph  us  authorizing 
Ufl  to  discount  any  of  the  notes,  and  pledging 
all  notes  and  security  in  our  hands  for  any  in- 
debtedness to  us,  and  confirm  by  letter."  Tbe 
same  day  the  Fidelity  Bank  telegraphed  to 
defendant:  "If  you  will  discount  $500,000  of 
tbe  bills  and  return  balance,  it  will  be  suffi- 
dent.  Wire  at  onoe."  The  same  day  tbe  de- 
fendant tel^raphed  to  the  Fidelity  Bank: 
"We  think  it  would  be  enough  if  we  discount 
$660,000  of  the  bills,  and  then  charge  up  the 
certificate  of  deposit  for  $800,000,  retaining  a 
margin  of  collateralSj  and  returning  the  rest." 
The  same  daj  tbe  Fidelity  Bank  telegraphed 
defOidant:  "Please  refuse  payment  on  our 
four  drafts,  Kos.  16,411  to  16,414  hidusive. 
for  $100,000  each."  June  18  the  Fidelity  Bank 
telegrapbed  to  defendant:  "Please  discount 
$800,000  of  the  bills,  and  then  charge  up  certi- 
ficate of  deposit  for  $800,000;  retain  a  margin 
of  collaterals  and  return  us  balance.  If  this  is 
'  done  we  pledge  all  notes  and  securities  in  your 
hands  for  any  indebtedness  to  you."  The 
same  day  the  defendant  telegraphed  Fidelity 
Bank:  "Attachments  just  served,  suit  Bank  of 
Montreal  on  your  account  and  all  your  prop- 
er^ here;  $200,000  amount  of  suit."  The 
same  day  the  defendant  telegrapbed  to  tbe  Fi- 
delity Bank:  "Make  no  remittances  to  Chemi- 
cal, and  do  not  draw  on  it."  The  same  day 
Uie  defmdant  wrote  to  the  Fidelity  Bank: 
"Tour  telegram  of  tills  date  has  been  received. 
Please  discount  $800,000,"  etc.,  "and  while 
framing  a  reply  In  which  we  Intended  to  say 
that  we  wouldsmake  It  $700,000  total  indebted,- 
ness,  not  $800,000— which  we  considered  too 
large — at  11.45  A.  M.,  the  warrant  of  attach- 
ment which  is  enclosed  herewith  for  your 
perusal,  and  return  by  return  mail,  was  served 
on  us,  thus  putting  a  check  upon  any  further 
loans  to  you  or  essential  change  In  the  account. 
We  then  telegraphed  you  of  this  attachment 
and  shortly  thereafter  wired  you  by  Western  j 
Union,  and  then  by  Baltimore  &  Ohio,  not  to 
send  any  remittances  and  not  to  draw  on  us.  I 
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You  will,  of  course,  see  the  wisdom  of  this  re- 

J[uest,  for  whatever  you  sent  us  would  be  sub- 
set to  this  attachment  if  we  accept  such  re- 
mittances. Would  it  not  be  well  also  to  have 
any  orders  wbich  you  may  have  given  to  your 
correspondents  to  remit  to  us  for  your  account 
canceled  f  We  send  you  statement  uf  account, 
showing  you  overdrawn  $118,04d.8d.  Our  col- 
lections account  appears  about  $84}000  in  your 
bands  in  addition  thereto." 

June  18  the  Fideli^  Bank  wrote  to  defeod- 
aot:  "We  to-day  drew  small  checks  amount- 
ing to  about  $5,800  before  we  received  your 
message.  We  trust  you  have  sufficient  secur- 
ity to  protect  the  $300,000  attachments  and 
pay  the  checks  of  to-day,  and  leave  a  snudl 
surplus  addition  which  you  can  no  doubt  help 
us  on.  We  think  we  are  over  tbe  worst,  uid 
if  our  friends  stand  by  us  everything  will  work 
In  good  shape  soon.  We  thank  you  for  your 
fav<HB,  wbich  are  greatly  appreciated." 

June  19  Fidelity  Bank  telegraphed  defend- 
ant: "Will  you  protect  our  outstanding  drafts 
on  you  with  proceeds  in  our  letter  of  the  7tti 
(remittances  for  collection  and  credit)  which 
will  more  than  cover.  If  not,  deliver  to  First 
National  Bank  and  we  will  inatniot  them  to 
protect   Wire  at  once." 

June  SO  defendant  wrote  to  Fidelity  Bank: 
"Your  telegram  of  tbe  Idtb  Inst  has  been  re- 
ceived, asking  if  we  would  protect  your  out- 
standing dratts  against  yours  of  17th.  We 
wired  l»ck  that  wehave  paid  your  drafts.  We 
have  not  refused  payment  of  any  of  your  drafts 
excepting  the  four  of  $100,000,  stopped  by  yon. 
Hoewito  statemmt  of  your  aoconnt,  showing 
yon  overdrawn  $80,000  at  close  of  baaioesa  to* 
day.  Also  you  owe  us  for  collections  $84,- 
840.29." 

By  a  stipulation  between  tbe  parties  It  appears 
that  the  Fidelity  Bank  "was  insolvent  on  the 
14tfa  day  of  June,  1887,  but  that  tbe  defendant 
had  no  Knowledge  or  reaaonaUe  ground  of  ap- 
prebendon  that  such  was  the  fact"  Tbe  Fi- 
delity Bank  closed  its  doon  June  Si.  1B87.  and 
the  complainant  was  appointed  its  receiver 
June  37,  1887. 

Upon  these  facts  the  comidaioant  insists  that 
tbe  defendant  did  not  acquire  any  title  to  the 
securities  sent  to  It  June  14,  because  the  trans- 
fer was  void  by  g5343,  U.  S.  Rev.  Stat,  which 
probiUts  all  transfers  by  any  national  tnnki&g 
asBodi^n  made  after  the  commission  of  an 
act  of  insolvency,  or  in  contemplation  there<tf, 
with  a  view  to  tbe  preference  of  one  creditor 
to  another.  On  the  other  band  the  defendant 
insists  that  it  acquired  a  banker's  lien  upon  the 
securities  for  tbe  amount  of  any  balance  upon 
its  general  account  with  the  Fideli^  Bank 
which  remains  unpaid. 

The  naked  fact  that  the  Fidelity  Bank  was 
insolvent  at  the  time  it  sent  the  securities  to  the 
defendant  does  not  imply  that  the  transfer  of 
the  securities  was  made  In  contemplation  of  in- 
solvency, or  with  a  view  of  a  preference  to  the 
defendant  over  its  other  creditors.  Althoiu^ 
in  tbe  light  of  subsequent  events  tbe  Fidelity 
Bank  was  Uien  insolvent.  It  mav  be  that  its  In- 
solvency was  not  suspected  by  its  ofBoers.  So 
far  as  appears  no  act  of  insolvoicy  bad  been 
committed. 

A  bank  Is  not  In  ctmtemplation  of  inacdveiK^ 
until  Um  fact  becomes  reasouthly  apparent  to 
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tU  officers  that  it  will  preseDtly  be  unable  to 
meet  its  obliia^atioDs,  and  will  be  obliged  to  gos- 
pend  its  ordinary  operatioDS.  Bdbertt  t.  HiU, 
U  Fed.  Rep.  571. 

UntU  this  condttlOD  of  affairs  exists,  certainly 
a  national  banking  association  does  not  violate 
the  Statute  by  pledging  its  securities  to  a  rea- 
sonable amount  to  raise  money  needed  to  meet 
an  unexpected  nio.  The  best  managed  insti- 
tutions  are  liable  to  such  contiageades,  and 
tb«  rlfctat  to  use  their  assets  in  an  bonest  attempt 
to  bridge  over  such  a  crisis  is  Indispensable  to 
tbeir  safety.  Obviously  the  exercise  of  this 
right  would  be  impracticable  if  the  pledge  be- 
comes void  whenever  the  attempt  of  the  bank 
to  rescue  itself  from  failure  proves  uosnccessf  ul. 

It  is  apparent  that  the  FfdeU^Bank  did  not 
Intend  to  pledge  the  aecnrlties  as  collateral  to 
tts  antecedent  indebtedDesB  when  it  sent  them 
In  June  to  the  defendant,  or  for  any  purpose 
other  than  to  the  advances  which 'it  then  de- 
sired. They  wer^  sent  to  protect  the  defend- 
ant against  a  temporary  loan,  not  of  any  spe- 
cific sum,  but  of  such  sums  as  the  Fidelity 
Bank  might  need  to  meet  the  exigencies  of  the 
■ttnation  against  overdrafts  not  warruited 
tbe  state  of  its  account  with  the  defenduit, 
and  which  it  expected  to  be  compelled  to  make 
Immediately.  The  defendant  understood  this, 
but  was  unwilling  to  accede  to  a  loan  of  an  in- 
definite amount,  and  offered  at  first  to  advance 
feOO,000.  The  Fidelity  Bank  was  not  satisfied 
with  this  proposition,  and  begged  the  defend- 
ant to  "stand  by"  to  a  larger  amount  if  its  ne- 
cessities so  required.  Tbe  letter  of  the  defend- 
ant of  June  17  does  not  imply  any  understand- 
ing on  its  part  that  it  was  to  bold  the  securities 
to  protect  the  former  loan,  much  less  the  gener- 
al account  of  the  Fidelity  Bank.  That  letter 
mentionsthe  fact  of  the  previous  loan  of  $800,- 
000  apparently  as  a  suggestion  of  the  extent  of 
the  amstance  already  rendered  and  its  disposi- 
tion  to  treat  the  Fidelity  Bank  with  liberality. 
That  the  defendant  did  not  suppose  tbe  securi- 
ties  were  In  its  bands  as  collateral  for  anything 
except  the  sums  needed  by  the  Fidelity  Bank 
for  the  emergency  is  apparent  from  its  letter  of 
June  17  asking  the  Fidelity  Bank  to  pledge 
them  for  all  indebtedness.  To  this  the  counter 
proposition  of  the  Fidelity  Bank  was  that  It 
would  accede  if  the  defendant  would  discount 
£500,000  of  the  securities  and  return  the  rest. 
Up  to  this  time  there  had  been  no  thought  on 
the  part  of  either  bank  that  the  securities  were 
to  be  a  collateral  for  the  general  indebtedness 
of  the  Fidelity  Bank.  In  the  mean  time  the 
defendant  had  advanced  $200,000  by  depositing 
it  for  the  Fidelltv  Bank  with  the  assistant 
toeamirer  at  New  York  City,  and  the  Fidelity 
Bank  had  telegraphed  for  $100,000  more;  and 
thereupon,  answering  tbe  last  proposition  of  the 
Fidelity  Bank,  the  (^fendant  proposed  to  dis- 
count $650,000  of  the  securities  and  return  tbe 
rest,  doubtless  meaning  to  apply  the  proceeds 
to  its  $800,000  loan  of  March,  and  to  its  ad- 
vances made  after  June  14,  retaining  the  excess 
as  a  margin  to  make  good  these  amounts  in  case 
any  of  the  discounted  paper  should  not  be  paid. 
To  this  proposition  the  Fidelity  Bank  replied 
that  if  the  defendant  would  discount  $800,000 
of  its  securities  it  might  charire  up  t  be  $300,000, 
return  the  balance  and  retam  a  margin  of  col- 
hiteral,— that  is  Uie  proceeds  of  the  $800,000 
«L.RA. 


diaeoanted  paper:  and  In  that  event  all  retained 
in  Its  hands  should  stand  as  collateral  for  its 

whole  indebtedness.  At  that  time  its  whole  in- 
debtedness, as  appears  from  the  defendant's 
letter  of  June  18,  was  $800,000,  $300,000,  $118,- 
000  and  $84,000,— in  all  $647,000;  and  the  Fidel- 
ity Bank  doubtless  supposed  that  the  discount 
or  $800,000  of  securities  would  cover  its  whole 
indebtedness  and  enable  it  to  draw  from  them 
until  there  should  be  left  only  a  saffldent  mar 
gin  to  provide  for  tbe  nonpayment  of  any  of  the 
discounted  paper.  Before  this  proposluon  on 
tbe  part  of  ttie  Fidelity  Bank  was  assented  to 
by  the  defendant  tbe  attachment  was  served  at 
the  suit  of  tbe  Bank  of  Montreal,  and  the  ne- 
gotiations were  dosed.  When  tbe  negotiations 
were  thus  terminated  the  Fidelity  ami.  had 
not  consented  that  the  securities  should  stand 
as  collateral  for  the  March  loan  of  $800,000,  or 
for  its  general  indebtedness  to  the  defendant. 
At  this  time  the  defendant  bad  advanced  the 
Fidelity  Bank  $200,000  on  the  faith  of  the  secu- 
rities, and  had  written  that  it  expected  to  be 
liberal  and  might  increase  the  amount.  It  is 
not  quite  clear  whether  the  defendant  had  not 
also  permitted  the  Fiddity  Bank  to  overdraw 
its  account  in  the  further  sum  of  $118,000  (sub- 
sequently reduced  to  $69,000).  Under  the  cir- 
cumstances any  overdraft  made  after  the  secu- 
rities were  sent  to  the  defendant,  and  after  it 
had  advanced  the  $300,000,  should  be  regarded 
as  one  allowed  on  the  faith  of  the  securities, 
in  the  absence  of  distinct  evidence  to  the  con- 
trary. If  any  part  of  the  $89,000  was  a  pre- 
vious overdraft  to  that  extent  it  is  not  to  be  In- 
cluded. In  this  connection  It  Is  proper  to  say 
that  tbe  amount  of  an  overdraft  is  not  neces- 
sarily the  sum  drawn,  but  is  the  amount  drawn 
less  the  amount  to  which  the  drawer,  at  tbe 
time,  is  entitled  to  a  credit  balance  upon  his 
account. 

If  there  was  no  transfer  of  the  securittes  to 
protect  tbe  antecedent  indebtedness  of  the 
Fidelitv  Bank,  there  was  not  a  preference  of 
the  defendant  over  its  other  creditors,  and  con- 
sequently there  is  nothing  in  tbe  transaction 
which  contravenes  the  provisions  of  the  Stat- 
ute. Although  the  securities  sent  were  of  a 
value  vastly  in  excess  of  the  sum  advanced  up- 
on tbem.  they  were  sent  upon  the  expectation 
by  tbe  Fidelity  Bank  of  obtaining  advances  to 
the  limit  for  which  they  would  be  acceptable 
collaterals;  and  before  there  was  an^  sugges- 
tion of  pledging  them  for  pre-existing  indebted* 
□ess  the  defendant  had  acquired  a  valid  lien 
upon  tbem  br  tbe  advances  already  made,  and 
the  Fidelity  Bank  was  unable  to  recall  tbem  If 
it  bad  desired  to  do  so.  The  Statute  in  directed 
to  a  preference,  not  to  the  giving  of  security 
when  a  debt  is  created;  and  If  the  transaction 
he  free  from  fraud  in  fact,  and  is  Intended 
merely  to  adequately  protect  a  loan  made  at 
the  time,  the  creditor  can  retain  property  trans- 
ferred to  secure  such  a  loan  until  the  debt  is 
paid,  even  tboagb  tbe  debtor  Is  Insolvent,  and 
the  creditor  has  reason  at  the  time  to  believe 
that  to  be  the  fact.  This  has  often  been  de- 
cided in  the  analogous  cases  arising  under  tbe 
Bankrupt  Act  {Tiffany  v.  Lucas,  82  U.  8.  18 
"Wall.  410  [31  L.  ed.  1981;  Cook  v.  TuUit,  85  U. 
S.  18  Wall.  833  [21  L.  ed.  9381;  Uark  v.  Iselin, 
88  U.  S.  21  Wall.  380  [82  L.  ed.  568]  ).  and  has 
been  expressly  held  in  a  cause  arising  under  the 
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S reseat  statute, —Cfsj^  t.  La  Society  de  Credit 
fobilier,  2  Woods,  77. 

The  view  thus  reached  Is  necessarily  fatal  to 
the  cotttentioD  of  the  defendant  that  It  acquired 
a  Hen  securing  it  for  the  $300,000  loan  or  for 
the  payment  of  the  balance  arising  upon  the 
general  account  of  the  Fidelity  Bank.  It  is 
familiar  law  that  a  banker  has  a  lien  upon  all 
funds  and  securities  in  his  possession  deposited 
with  him  in  the  usual  course  of  business  by  a 
cuatomer  to  facilitate  the  financial  transactions 
ocmtemplaled  between  them,  which  extends  to 
the  payment  of  any  balance  on  general  account. 
The  lien  arises  from  the  implied  understanding 
of  the  parties  that  credit  is  to  be  given  in  the 
course  of  dealings  between  them  br  the  banker 
to  the  customer  upon  the  faith  of  the  securities. 
It  is  equally  familiar  law  that  the  lien  does  not 
«xiBt  when  the  securiiies  have  been  deposited 
for  a  special  purpose,  or  for  the  payment  of  a 
particular  loan;  and  where  tiieyare  dellrered 
spedflcally  to  protect  the  banker  in  a  particu- 
lar transaction  or  series  of  transactions,  be  has 
no  lien  upon  them  for  any  other  purpose,  and 
cannot  assert  one  for  any  other  indebtedness 
whether  arising  upon  general  account  or  other- 
wise. 

This  doctrine  has  very  recently  been  de- 
clared and  applied  by  the  Supreme  Court  of 
the  United  States  in  ^ne»  v.  Dumont,  180  U. 
S.  864  [82  L.  ed.  984].  That  was  a  case  in 
which  securities,  consisting  of  $270,000of  mu- 
nicipal bonds,  had  been  left  by  one  banking 
Arm  with  another  for  a  period  of  two  years  and 
a  half,  during  which  large  transactions  on  gen- 
eral acroont  took  place  between  them,  vaiiknu 
loans  were  made  to  the  former  by  the  latter 
upon  an  express  pledge  of  the  trands,  and  the 
former,  at  the  request  of  the  latter,  had  also 
obtained  various  loans  of  other  bankers  by 
pledging  so  many  of  the  bonds  as  was  neces- 
sary In  the  particular  transa<3tion.  The  court 
found  as  a  fact  that  the  bonds  were  left  with 
the  banking  firm  originally  as  collateral  for  a 


S articular  loan,  that  there  was  no  express  un- 
erstanding  between  the  two  banking  firms 
that  they  were  to  stand  as  a  security  tor  gen- 
eral transactions,  and  that  the  loans  snbse- 
quently  made  upon  them  were  specific  loans 
accompanied  by  an  express  ^edge;  and  held 
that  these  circumstsnceswere  inconsistent  with 
the  existence  of  a  general  lien.  The  opinion 
cites  various  adjudications  which  hold  that 
where  securities  are  pledged  to  a  banker  for 
the  payment  of  a  particular  loan  or  debt  be  has 
no  lien  upon  them  for  a  ^neral  balance,  or  for 
the  payment  of  other  claims.  Astbat  deciflioa 
is  controlling  upon  this  court  it  is.unneceasary 
to  refer  to  any  other  authorities. 

It  follows  that  the  defendant  did  not  acquire 
a  lien  upon  the  securities  except  for  the  ad- 
vances made  and  overdrafts  permitted  on  the 
faith  of  (he  securities.  If  the  sending  of  the 
sectirities  bad  resulted  either  in  consequeooe  of 
a  subsequent  express  contract,  or  in  conse- 
quence of  any  implication  from  the  nature  of 
the  transaction  in  giving  the  defendant  a  lien 
for  the  antecedent  mdebtedness  of  the  Fidelity 
Bank,  it  is  extremely  doubtful  whether  the 
transaction  could  be  upheld. 

The  casM  of  Fint  A^at  Bank  v.  CW4y,  88  U. 
S.  21  Walt.  600  122  L.  ed.  6871.  and  A'ational 
8emritv  Bank  v.  Bulfar,  129  U.  S.  228  [82  L. 
ed.  6a3J.  take  a  view  of  the  Statute  which  sag^ 
gests  that  no  preference  can  be  obtained  by 
one  creditor  of  a  national  bank  over  another, 
after  the  bank  has  become  insolvent,  whether 
oblained  with  the  consent  of  or  by  adversary 
proceedings  against  the  hank,  and  whether  the 
creditor  has,  or  has  not,  any  reason  to  suppooe 
the  bank  to  he  Instdvent  at  the  time. 

The  eompiairuint  it  then^fore  entitled  to  a  de- 
cree, and  the  defendant  must  account  for  all 
the  securities  which  it  has  not  returned  to  the 
complainant,  their  value  or  proceeds,  less  the 
amount  of  advances  and  overdrafts  made  after 
it  received  them. 
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NELSON  COUNTY,  Respt., 

V. 

Mowbray  S.  NORTHCOTE  et  al..  Appta. 
(....Dak..-..) 

1.  iMmaIng  emmh  and  aeenritlM  to  a 

eonnty  treamrer,  knowlntr  blm  to  be  an 
embeziuer,  for  tbe  purpose  of  enabling  Um  to 
oonoeal  his  embenslement  by  showing  tbe  moner 
and  securities  as  ttte  property  of  the  county,  and 


Noia— AimaffBs  not  reeoverattle  for  mutts  too  re- 
mote from  aOeged  eaiue. 

Where  the  dunacre  resulting  from  tbe  aet  of  an- 
other is  too  remotA,  or  flows  not  oaturally,  legally 
and  directly  from  the  alleged  injury,  the  plaintiff 
will  not  be  entitled  to  recover.  Butler  v.  Kent,  19 
Johns.  S23:  Kelly  v.  Partington,  5  Bam.  ft  Ad.  fl61; 
Boyle  v.  Brandon.  IS  Hees.  &  W.  738;  3  Stoph.  Com. 
466;  Baoon.  Abr.  Aettom  in  General  (B). 

The  general  rule  Is  that  a  defendant  Is  not  answer- 
able for  anything  beyond  the  natural;  ordinary 
«  UR.  A. 


thus  to  have  bis  aeoounts  audited  and  allowed  by 
tbe  county  oommlssloners,  does  not  render  the 
lender  iiaUe  to  an  action  lo  favor  of  the  county, 
to  recover  money  subsequentiy  embeszled  by 
such  treasurer,  on  the  ground  that  such  loan  en- 
abled the  treasurer  to  retain  his  offlce  and  thus 
gave  him  tbeopportUDlty  to  embezzle  the  furtbo* 
sum.  Any  damage  which  may  have  resulted 
from  the  freud  or  wrong  of  the  lender  Is  too  con- 
tingent, remote  and  Indefinite  to  constitute  a 
cause  of  action. 
8.  The  Ineertlon  of  an  allagatfam  <rfeon- 


and  reasonable  oonaequences  of  his  own  oonduet 
Grain  v.  PeCrle.  6  HfU,  6S8:  Bennett  v.  Lockwood, 
20  Wend.  2S8;  McGrew  v.  Stone.  68  Pa.  436. 

If  one's  fault  happens  toooacur  with  someeirtra- 
ordlnary  event,  and  uot  likely  to  Jbe  foreseen,  he 
will  not  be  answerable  for  the  unexpected  result. 
People  V.  Albany.  5  Lans.  624;  Fairbanks  v.  Kerr, 
70  Pa.  85;  Morrison  v.  Davla,  20  Pa.  ITl. 

When  tbe  Injury  suffered  is  not  tbe  legal  and 
natural  oonaoquence  of  the  wrongful  act  of  tbe 
party  sought  to  be  made  liable,  but  results  from 
tbe  wrongful  act  of  a  third  party,  only  remotely 
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•pirm«y  In  the  complaint  will  notobange  the 

nature  of  an  action,  tfae  around  of  vMch  la  a 
fraud  oommttted  and  the  wronflr  and  damage  oc- 
oaaloned  thereby. 

(Ootoltef  10,a8M} 

APPEAL  by  defendants  from  a  jnd£:meDt  of 
the  District  Court  for  Nelson  Countr  In 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ail^  alleged  to  have  been  sustained  plaintiff 
by  reason  of  defendants'  collusion  with  plain- 
tifTs  treasurer  in  concealing  bis  embezzlement. 
Seeeraed. 

Statement  by  Spencer,  J.: 

Action  by  the  County  of  Nelson  ajrainst  M. 
S.  Northcote,  George  Martin  and  Francis  I. 
Kane,  for  damages  alleged  to  have  been  sus- 
tained by  the  plliotiff  by  reason  of  fraud  and 
collusion  on  the  part  of  the  defendants  and  one 
Andrew  Holmao,  county  treasurer  of  said 

Slaintiff ,  by  which  it  is  aliened  the  plaintiff  was 
efrauded  vnd  sustained  £unage.  Demurrer 
was  first  interposed  to  the  complaint  on  the 
ground  that  It  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  was  over- 
ruled. The  defendants  answered.  Upon  the 
trial  before  the  court  with  a  jury,  the  plaintiff 
had  judgment,  and  the  defendants  appealed. 

Meaart.  Ball,  W»Uin  ft  Sodth  for  appel- 
lants. 

Meagn.  Bosard  *  Corltsa*  for  respond- 
ent: 

Under  an  allegation  of  conspiracy  judgment 
may  be  properly  entered  against  one  of  the  al- 
leged conapiratora,  on  evidence  showing  him  to 
bave  been  guilty  of  the  wrong,  with  conspiring 
to  do  which  all  the  defendants  are  charged. 

Buiaeamp  v.  Molina  Wagon  Co.  121  UTS.  810 
(30  L.  ed.  971);  Dudleff  v.  Banforth,  61  N.  Y. 
030;  amiih  v.  WHtJSdd,  67  Tex.  124:  Eureka 
Iron  A  8ted  Worka  t.  Breanahan  <Micb.)  10 
West.  Rep.  194;  Eohn  r.  Clement,  S8  Iowa, 
C89. 

A  false  affirmation  made  by  the  defendant 
with  intent  to  defraud  the  plaintiff,  whereby 
plaintiff  is  damaged,  is  actionable  in  an  action 
for  deceit,  and  in  such  an  action  it  is  not  neces- 
sary that  the  plaintiff  be  benefited  bv  the  de- 
cdt,  or  that  he  should  collude  with  the  party 
who  is. 

Paaleu  v.  Freeman,  8  T.  R.  61.  See  also  8 
Kent,  Com.  pp.  488-400;  AUen  v.  Addington, 
7  Wend.  18. 

Although  conspiracy  is  alleged,  proof  of  It  is 
not  essential  to  the  maintenance  of  the  action, 
where,  from  the  nature  of  the  wrong,  it  can 
«xi8t  independently  of  any  conspiracy.  The 
tort,  and  not  the  comMnatton  to  commit  it,  is 
the  baMs  of  the  action.  I 


Induced  l>y  defendants  conduct,  he  to  not  liable. 
Ward  V.  Weeks,  7  Blner.  211. 

There  must  be,  not  only  a  legal  oonneotlon  be- 
tween the  biJniT  and  the  aot  complained  of,  tnit 
such  nearness  in  the  order  of  events,  and  closeness 
In  the  relation  of  cause  and  effect,  that  the  Influ- 
«noe  of  such  aot  may  predominate  over  other 
oaiisee.  and  concur  to  produce  the  consequences 
or  t>«  traced  to  those  causes.  ISutb.  Dam.  se. 

Where  the  wrongful  conduct  of  one  person  af- 
fords the  opportunity  or  oocasloD  for  the  Illegal 
acts  of  another,  or  for  an  Injury  from  other  causes, 
the  injury  Is  too  remote.  Cuff  t.  Newark4:N.  Y.  B. 
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Veniande  v.  Van  Buren,  76  N.  T.  347.  269; 
Steeena  t.  Bow,  69  N.  H.  578. 47  Am.  Rep.  282; 
Laverty  v.  Vana^sdale,  65  Pa.  507;  WeUtngton 
V.  Smalt,  8  Cush.  145,  50  Am.  Dec.  719;  Parker 
V.  Huntington,  2  Gray,  124;  Boteen  v.  Matheaon, 
14  Allen,  499-602;  Kimball  v.  Harman,  84  Md. 
407,  6  Am.  Rep.  840;  EutckiTia  v.  HuttJiim,  7 
Hill,  104^107. 

Defendants  intended  to  deceive  the  commis- 
sioners. As  they  knew  Holman  to  be  an  em- 
bezzler, and  aided  him  with  their  money  to 
cover  up  his  defalcation,  the  inference  of  fraud 
foUows  almost  as  8  proposition  of  law. 

Huhbard  v.  Brigga,  31  N.  T.  618-580;  WO- 
tiamt  v.  Wood,  14  Wend.  128;  MuaaeU  v.  Otark, 
11  U.  S.  7  Cranch,  69  (8  L.  ed.  271). 

The  defendants  had  a  motive  to  deceive  the 
County.  Holman  was  overdrawn  in  his  indi- 
vidual account  $954.  Discovery  of  his  dis- 
honesty at  that  time  meant  the  loss  of  their 
claims.  Concealment  for  a  time  would  enable 
them  to  save  themselves.  But  the  defendants 
are  liable,  although  they  receive  no  beneQt 
from  the  fraud. 

Allen  V.  Addington,  7  Wend.  9, 22;  Witliam 
V.  Wood  and  Bvimard  v.  Brigga,  aupra;  Lord  v. 
Coolep,  6  N.  H.  99,  28  Am.  Dea  448,  note  and 
cases  cited;  Buatemd  v.  Harrington,  86  Minn. 
820;  Endiiey  v.  Johnt,  9  West.  Rep.  747,  ISO 
111.  469,  60  Am.  Rep.  672. 

That  the  carelessness  of  the  commissioners 
on  the  settlement  contributed  to  the  damage 
is  no  defease  in  a  case  of  this  kind,  because  It 
is  well  settled  that  the  public  cannot  be  made 
to  suffer  for  any  laches  of  a  public  officer  how- 
ever gross. 

Monroe  County  v.  Otia,  63  N.  T.  88;  Jonea 
V.  XT.  S.  85  U.  8.  18  Wall.  662  (21  L.  ed.  867); 
Ha/rt  V.  V.  8.  95  U.  S.  816  (24  L.  ed.  479); 
Minturn  v.  U,  8.  106  U.  S.  487  (27  L.  ed.  208). 

Fraud  need  not  be  proved  by  direct  and 
positive  evidence;  drcumstantial  evidence  is 
not  only  sufficient,  btit  in  most  cases  the  only, 
proof  Uiat  can  be  adduced;  itiis  sufficient  to 
prove  such  facts  and  circumstuiceB  tending  to 
the  conclusion  of  fraud  as  may  reasonably  in- 
duce the  Jury  to  believe  the  charge  true  al- 
though there  may  remain  some  doubt  in  their 
minds. 

Bea  V.  MiaaouH,  84  U.  S.  17  Wall  682  (21 L. 
ed.  7(fn;  Bureh  v.  Smith,  15  Tex.  219,  65  Am. 
Dec.  157,  note  and  cases  cited;  Kempner  v. 
ChurekiU,  75  U.  8.  8  Wall.  862  (19  L.  ed.  461); 
CaaOe  v.  Bvllard,  64  U.  8.  28  How.  172  (16  L. 
ed.  424):  Marak  v.  Falker,  40  N.  Y.  562-666. 

The  fact  that  Holman's  conduct  aided  de- 
fendants in  peipetrating  a  fraud  was  no  defense. 
It  was  not  nece»aiy  that  the  fraud  of  the  defend- 
ants was  the  sole  inducement  Influencing  the 
I  oommissionera  in  retaining  Holman  in  office. 


Co.  %  N.  J.  L.  90;  Scholes  v.  North  Zx>ndOD  U.  Co.  21 
L.  T.  N.  S.  885. 

Where  the  fact  that  plaintiff  suffered  damage 
from  the  acts  of  defendant  la  not  capable  of  legral 
proof  because  not  within  the  oompase  of  human 
knoirledge,  and  depends  on  numberleBS  unknown 
Gontln^oclcs,  It  can  be  nothing  more  than  a  mat- 
ter of  conjecture.  Wellington  V.  Small,  8  Cush.  146. 

So  a  stockholder  In  a  bank  cannot  maintain  an 
aoUon  against  the  directors  for  malfeasance  In 
delegating  the  trbole  oontrol  of  the  affairs  of  the 
bank  to  the  president  and  cashier,  who  waste  and 
lose  the  whole  capital.  Smith  v.  H^xd,  12  Uet.  871. 
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Lebby  T.  MrcM.  36  8.  C.  376;  AUen  v.  Add- 
ington,  7  Wend.  9;  Addington  v.  Allen,  11 
Wend.  874-881;  Safford  v.  Qrovt,  120  Mass.  30. 

As  between  the  sureties  on  the  official  bond 
and  the  defendants,  whose  fraud,  at  least  to 
tiie  extent  of  the  atnouut  recovered  in  this  ac- 
tion, made  it  necessary  for  the  sureties  to  pay 
on  their  bond,  the  defendants  are  ultimately 
responsible.  Upon  payment  they  might  have 
maintained  this  action  by  virtue  of  subroga- 
tion, either  in  the  name  of  the  plaintiff  or  pos- 
sibly in  their  own  name,  under  our  Code,  be- 
cause of  their  being  the  real  parties  in  interest; 
and  any  payment  made  by  the  defendants  to 
tiie  plainuff  in  this  cue  la  satisfaction  of  this 
wrong  after  notice  of  payment  by  the  sureties  i 
would  be  a  fraod  npon  the  suretiea,  and  the ' 
defendants  would  be  still  responsible  despite 
such  settlement. 

Connecticut  F.  Itu.  Co.  v.  Erie  B.  Co.  78  N, 
T.  899;  Eart  v.  Wetiem  JR.  Corp.  18  Met  99; 
(^rk  T.  Wilxm.  103  Mass.  233;  Monmouth 
County  Hut.  F.  Ins.  Co.  v.  Hutchinson,  21  N. 
J.  Eq.  107;  The  Monticello  v.  MoUiatm,  68  U. 
S.  17  How.  158  (15  L.  ed.  68);  HaU  v.  Nashville 
&  C.  R.  Co.  80  U.  8.  18  Wall.  867  (20  L.  ed. 
694);  May,  Ins.  454,  455:  Sockingham  Mut. 
F.  Int.  Co.  v.  Bosher,  89  Me.  258,  68  Am.  Dec. 
618;  Connecticut  Mut.  L.  Ins.  Co.  v.  iV«c  York 
ik2f.B.B.  Co.  25  Conn.  365. 65  Am.  Dec.  S71; 
Itoria  M.  d  F.  Ins.  Co.  t.  Frost,  87  III  888; 
MobiU  dt  M.B.  Co.  v.  Jvr^,  111  IT.  8.  684 
(28  L.  ed.  537):  77<0  Potoauu  t.  (kmnon, 
106  U.  S.  680  (26  L.  ed.  1194);  Barding  v. 
Tovmshend,  43  Vt.  586. 

Spencer*  J.,  delivered  the  opinion  of  the 
court: 

By  the  complaint  in  this  action  It  is  alleged 
that  the  plaintiff  is  a  municipal  corporation, 
one  of  the  counties  of  this  Territory;  that  de- 
fendants were  bankers,  carrying  on  business 
at  Lokota,  Nelson  County;  that  one  Andrew 
Eolman  was  county  treasurer  of  said  county, 
duly  elected  and  acting  as  such,  and  that,  as 
such  treasurer,  be  deposited  the  funds  of  said 
county  received  him  in  defendants'  baiA, 
and  kept  his  account  therein;  that  on  the  6lfa 
day  of  January,  1886,  said  Holmanwas  an  em- 
bezzler Id  the  sum  of  $9,800  of  said  county's 
funds,  which  had  come  into  bin  hands  as  such 
treasurer;  that  the  defendants  knew  at  that 
time  that  said  Holman  had  been  using  said 
funds  of  said  county  so  deposited  with  them  for 
the  pur[>ose  of  paying  his  personal  debts,  and 
that  he  had  paid  his  private  debts  from  the 
funds  of  said  countv  so  deposited;  that,  under 
the  Statute  of  this  Territory,  it  was  the  duty  of 
said  Holman,  as  such  treasurer,  on  the  5lb  day 
of  January,  1886,  to  attend  before  the  board  of 
countv  commissioners  of  said  county  and  ex- 
hibit uis  accounts,  and  vouchers  as  such  treas- 
urer, and  the  moneys  in  his  bands  belonging 
to  such  county;  that  on  said  day,  as  such  treas- 
urer, be  should  have  had  in  his  hands  of  the 
moneys  of  said  county,  which  he  bad  received, 
and  for  which  he  was  chargeable,  the  sum  of 
915.231.78;  thatbe  did  not  have  such  sum  of 
said  funds'of  said  county  in  his  oossession.  or 
under  his  control,  but  that  he  bad  at  such  time 
embezzled  the  sum  of  $9,800  thereof;  that  up- 
on such  accounting  by  said  Holman,  as  such 
treasurer,  he  ezhiutea  to  the  county  commis- 
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sioners,  among  the  moneys  of  said  county,  the 
sum  of  $4,200,  in  cash,  and  a  certain  c^iticate 
of  deposit  issued  by  said  defendants  to  him  for 
the  sum  of  |3,600,  and  a  bank  draft  for  the- 
sum  of  $2,5()0,  issued  by  the  defendants  to  him; 
that  said  $4,300  cash,  and  certificate  of  deposit, 
and  draft  were  not  the  property  of  said  Hol- 
man, either  individually  or  assuch  treasurer,  or 
the  property  of  said  county,  but  were  tempo- 
rarily loaned  by  said  defendants  to  said  Hol- 
man for  the  sole  purpose  of  enabling  him  to 
conceal,  by  means  thereof,  his  said  embezzle- 
ment of  said  county's  funds  in  his  hands  as 
such  treasurer,  and  with  the  intent  on  the  part 
of  said  defendants  to  deceive  and  defraod  said 
county  thereof;  that  said  defendants  knew  that 
said  Holman  had  misappropriated  said  county's 
funds,  and  that  he  received  said  cash,  certifi- 
cate and  draft  for  the  sole  purpose  of  exhibit- 
ing them  to  said  board  of  county  commission- 
ers as  money  in  his  bands  as  such  treasurer,  for 
the  purpose  and  with  the  intent  of  concealtng- 
bis  embezzlement,  and  that  the  defendantB, 
knowing  said  intent  on  the  part  of  said  Hol- 
man to  deceive  said  board  of  county  commis- 
sioners and  conceal  his  embezzlement  and  de- 
fraud said  county,  conspired  and  colluded  with 
said  Holman  to  conceal  such  embezzlement  and 
deceive  such  board  of  county  commissioners,, 
and  for  that  purpose,  and  with  such  intent, 
loaned  said  Holman  said  $4,300  cash  tod  said 
certiflcateand  draft;  ttiat  saidHolman  didez- 
hibit  to  said  board  of  coanty  commissioners  such 
money,  certificate  and  draft  with  the  mon^ 
remaining  in  his  hands  as  such  county  treas- 
urer, and  that  they,  believing  the  same  to  be 
county  funds  of  said  county,  in  the  husds  of 
said  Holman  as  treasu^r,  did  audit  and  allow 
his  accounts  assuch  treasurer  as  correct,  and,, 
relying  thereon,  did  refrain  from  taking  any 
steps  U>  have  said  Holman  arrested  and  prose- 
cuted for  embezzlement,  and  from  having  sued 
him  while  he  was  in  this  Territory,  and  suf- 
fered him  to  remain  in  office  as  such  treasurer; 
and  that  thereupon,  and  subsequently  to  said 
5th  day  of  January,  1886,  and  while  still  act- 
ing as  sotdi  treasurer,  be  embezzled  of  the  fmids 
of  aaidconnty,  whidi  came  into  bis  bands  a» 
such  treasurer,  the  further  sum  of  $6,726.36, 
and  that  before  such  embezzlement  was  discov- 
ered he  fled  from  said  Territory,  and  baa  not 
since  returned  or  been  discovered,  or  been  ar- 
rested for  such  embezzlement;  that  byreasoD 
of  such  fraud  and  coll  usion  said  board  of  coun- 
ty  commissioners  were  deceived,  and,  believing 
such  money,  draft  and  certificate,  so  tempora- 
rily loaned  by  said  defendants  to  said  Holman. 
were  the  property  and  funds  of  said  county,, 
and  relying  thereon,  refrained  from  having  sail) 
Holman  arrested  and  prosecuted  until  be  had 
fled  from  the  Territory,  and  refrained  from 
suing  said  Holman  to  recover  said  sum  so  em- 
bezzled aa  aforesaid  until  be  became  hopetoealy 
insolvent.  To  this  complaint  tiie  defendants 
demurred.  The  demurrer  was  overruled,  and 
the  defendants  answered. 

Upon  the  trial  of  the  action  the  plaintiff  had 
judgment;  the  court,  however,  limiting  the 
amount  of  the  recovery  to  the  sum  wbic£  was 
embezzled  by  Holman*  subsequently  to  the  ac- 
counting of  January  5,  1886. 

The  only  fraud  aUeged  in  the  complaint,  and 
proved  upon  the  trial  of  the  action,  is  that  the 
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defendants,  knowing,  ot  having  knowledge  of  | 
the  circiimstanceB  aufficient  to  Charge  uiem 
with  knowledge  that  Holman  was  an  embez- 
zler of  Ihe  county's  funds  on  tbe  6th  day  of 
January,  1886,  loaned  him  a  sum  of  money  and 
some  cash  eertlficates  for  the  purpose  of  ena- 
blingbim  thereby  to  cause  the  county  commis- 
aiouere  to  believe  that  tbe  money  and  funds  thus 
exhibited  belonged  to  the  county,  and  thus  se- 
cure bis  accounts  to  be  audited  and  his  embez- 
dementto  be  concealed;  that  tbe  county  com- 
mlsBioners  were  deceived  thereby,  and  refrained 
from  bringing  action  against  said  Holman  to 
recover  such  funds,  or  to  prosecute  bim,  until 
he  had  escaped  from  the  Territory.  The  ver- 
dict of  the  }niT  being  against  tbe  defendants, 
tbe  truth  of^  all  the  material  aUegations  of  the 
complaint  is  established.  Tbe  question,  there- 
fore, for  our  determination  ia  whether  these 
facts  are  sufficient.  In  law,  to  entitle  the  plain- 
tiff to  judgment. 

The  gist  of  the  injury  complained  of  is  the 
fraudulent  act  of  tbe  defendants  in  loaning 
Holman  tbe  money  and  certificates  to  enable 
him  to  have  his  accounts  as  county  treasurer 
audited,  and  conceal  from  the  board  of  county 
commissioners  the  fact  of  hia  embezzlement  of 
the  funds  of  the  county,  knowing  that  he  was 
an  embezzler.  In  order  to  maintain  an  action 
for  the  fraudulent  acts  of  anotber,  it  is  abso- 
lutely necessary  for  the  plaintiff  to  prove,  not 
OD^  that  damage  has  been  sustainra  by  bim, 
and  that  the  defendant  has  committedawrong, 
but  also  that  the  damage  is  tbe  necessary  re- 
sult of  the  wrongful  act;  and  such  damage  must 
be  susceptible  of  proof,  and  capable  of  being 
clearly  ascertained.  Lamb  v.  £Kone,  11  Pick. 
527. 

What  damage  has  tbe  plaintiff  sustained  by 
reason  of  tbe  fraudulent  acts  alleged  and  found 
against  the  defendants?  It  lost  no  claim  or 
lien  against  the  property  of  Holman ,  for  it  had 
no  lien  thereon.  Nor  is  it  even  alleged  that  he 
at  an^  time  had  any  property  from  which  tbe 
deficit  could  have  been  made.  It  did  not  lose 
custody  of  his  body,  for  he  had  not  been  ar- 
rested, nor,  80  tar  as  the  record  indicates,  had 
any  steps  whatever  been  taken  to  that  end. 
There  is  nothing  to  show  that  any  such  proceed- 
ing was  contemplated.  All  tfaat  can  be  said  is 
that  if  the  defendantstfaad  not,  by  their  fraudu- 
lent act  in  loaning  Holman  the  money  and  cer- 
tificates, thus  enabling  him  to  deceive  the 
board  of  county  commissioners,  he  could  not 
have  concealed  the  first  at  his  embezzlement; 
that  they  would  have  discovered  it,  and  having 
discovered  it,  would  have  prosecuted  him  crimi- 
nally and  brought  actions  against  him  to  recov- 
er the  amount.  Upon  what  Theory  can  an 
action  forsuchaninjurybemaintained?  How 
is  the  fact  that  the  plaintiff  refrained  from  pro- 
curing the  arrest  of  the  defaulter  because  of 
this  act  of  the  defendants  (obe  establlsbed? 
By  what  process  are  we  to  determine  what  de- 
signs the  county  commissioners  would  bave 
formed  in  their  minds  bad  they  known  facts  of 
which  they  were  ignorant,  or,  having  ascer- 
tained them,  what  action  they  would  bave 
taken?  We  may  speculate  on  what  men  would 
ordinarily  do  under  sucb  circumstances,  but  to 
prove  precisely  what  they  wotiid  do,  so  aa  to 
know  it  aa  an  established  fa<^,  is  an  absolute 
Impoadbility.  But  if  we  assume  that  the  coun- 
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ty  commissioners,  had  it  not  been  for  the  fraud- 
ulent act  of  the  defendants,  would  have  discov- 
ered theemtKzzlement  by  HolmaD,and  removed 
him  from  office,  could  we  then  say  that  the 
plaintiff  had  shown  itself  entitled  to  recover 
against  the  defendants  for  the  amount  stolen 
subsequent  to  January  5,  the  day  the 
fraud  was  committed  which  enabled  Holman  to 
conceal  his  crime?  To  do  tills  we  should  be 
obliged  to  determine  that  the  county  treasurer 
who  would  have  been  appointed  to  succeed 
him  would  have  been  more  honest,  and  not 
bave  emtiezzled  the  funds.  How  is  this  to  be 
proved  ?  How  is  it  to  lie  determined  whom  they 
would  have  appointed,  or  that  such  appointee 
would  not  have  embe^ed  the  county's  funds, 
or  that  they  might  not  have  been  stolen  by 
someone  else?  Such  facts  are  not  susceptible 
of  legal  proof.  They  are  wholly  conjectural, 
and  beyond  tbe  limits  of  tbe  knowledge  of 
mankind.  And  though  it  is  not  alleged  that 
Holman  at  any  time  had  any  property,  yet.  If 
we  assume  that  be  had,  we  cannot  undertake 
to  say  that  he  m^bt  not  have  sold  it  to  a  bona 
fide  tmrcbaser,  or  that  some  other  creditor 
would  not  have  attached  it.  It  is  therefore  im- 
possible to  determine  whether  the  plaintiff 
would  have  discovered  the  embezzlement,  and 
bad  Holman  arrested,  or  have  recovered  the 
amount  embezzled,  bad  tbe  defendants  not 
loaned  him  the  money  or  certificates:  audit  Is 
equally  impossible  to  ascertain  whether  he 
would  have  been  suspended  from  his  office, 
or  his  successor  therein  would  notbaveembez- 
zled  a  like  sum.  It  is  not  apparent  wherein 
the  plaintiff  has  sustained  any  damage  by  the 
fraud  or  wrong  of  the  defendants;  but,  if  it 
has,  it  is  impossible  of  ascertainment,  and  is 
too  contingent,  remote  and  indefinite  to  consti- 
tute a  cause  of  action.  The  act  of  the  defend- 
ants in  loaning  bim  the  money  and  certificates 
was  not  illej^.  It  was  lawnil  in  itself,  and 
cannot  be  made  the  ground  of  a  recovery 
agalnst  them. 

This  case  is  analogous  to  that  of  Bradley  v. 
Fuller,  118  Mass.  2^.  In  that  case  the  allega- 
tions of  the  complaint  were  that  the  defmdfuit 
represented  to  the  plaintiff  that  a  corporation, 
of  which  he  was  treasurer,  and  against  which 
tbe  plaintiff  then  held  ao  overdue  note,  owed 
no  other  debts,  and  that  there  were  no  attach- 
ments upon  its  property;  that  such  representa- 
tions were  made  falsely  and  fraudulently,  and 
for  tbe  purpose  of  inducing  the  plaiutiff  not  to 
commence  an  action  against  said  company  un- 
til after  the  property  thereof  should  be  {uaced 
out  of  reach  of  process  by  plaintiff;  that  all  of 
the  property  of  the  company  was  subsequentiy 
attached  and  sold  upon  other  debts;  and  that 
the  plaintiff,  relying  on  such  representations, 
\<xA  his  debt.  It  was  alleged,  also,  that  the 
plaintiff  was  Induced,  by  tlie  representations 
made  by  said  defendant,  to  forbear  securing 
payment  of  his  note  attachment  of  said  com- 
pany's property,  as  he  might  and  would  have 
done  but  for  such  representations.  In  passing 
upon  the  question  of  the  sufficiency  of  this 
declaration  tbe  court  said:  "The  facts  stated 
in  these  counts  do  not  show  a  legal  cause  of 
action.  .  .  .  There  is  no  attachment,  or  at- 
tempt to  attach,  on  the  part  of  the  plaintiff,  al- 
leged.  It  does  not  appear  that  l^  reason  of 
tbe  all^i;ed  representations  he  loet  anything 
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wUdi  be  ever  had.  TafclDg  these  coimts  Id 
the  nuBt  (aTorable  sense  for  tbe  plaintiff,  they 
dmply  cbsrse  tbat  the  plaintiff,  induced  by  the 
falsehood  alleged,  refrained  from  cariying  into 
effect  an  Intention  to  attach,  and  tbat  another 
creditor  did  attach  and  apply  the  company's 
property  in  pavnieDt  of  bta  debt."  And  tbe 
oompiaint  was  aiamissed  because  it  did  not  state 
•  cause  of  action. 

This  is  a  much  atnmffer  case  for  the  plaintiff 
than  the  one  at  bar,  for  in  this  complaint  it  is 
not  eren  stated  that  tbere  was  any  intention  to 
institute  proceedings  for  the  recovery  of  mone^. 
There  could  not  liave  been,  for  the  plaintiff  did 
not  know  of  the  embezzlement;  but  there  is  no 
Meffliion  that  Holman  owned  any  property  at 
any  time,  and,  indeed,  tbere  is  no  alleKauon 
that  be  has  not  now  property  witbin  the  Terri- 
tory. 

Bo  in  Lamb  t.  I^e,  11  Pick.  627,  wbicb  was 
an  action  to  recover  damages  from  the  defend- 
ant because  of  a  fraud  perpetTated  by  bira  up- 
on the  plaintiff  in  purcbaaing  the  propertv  of  a 
person  wbo  was  indebted  to  tbe  plaintin,  and 
assistins  bim  to  abscond  in  order  to  prevent 
the  plaintiff  from  collecting  his  debt,  the  court 
held  Uiat  these  facts  did  not  constitute  a  cause 
of  action. 

In  Wdlington  v.  BmaU,  8  Cnsh.  145,  it  was 
alleged  tbat  tbe  defendants  and  Dexter  Small 
were  merchants,  and  that  the  latter  purchased 
goods  of  sandry  persons  on  credit  to  a  large 
amoaot;  tbat  he  gave  notes  therefor,  wbicb 
were  indcnsed  to  plaintiff ;  that  he  had  not  paid 
tbe  same,  and  was  insolvent,  and  had  no  prop- 
erty; that  before  the  notesmatured  the  defend- 
ants combined  to  defraud  the  plaintiff,  and,  to 
enable  Dexter  Small  to  take  the  poor-debtor's 
oath,  and  to  binder  and  delay  tbe  plaintiff  from 
securing  and  recovering  payment  of  bis  debt, 
and  fraudulently  and  without  consideration,  re- 
moved from  the  State  a  large  portloD  of  said 
Dexter  Bmall's  goods;  that  the  defendant 
Oeorffe  Small  fraudulently  received  and  con- 
cealed the  same  from  plaintiff,  and  prevented 
the  levying  of  an  attachment  upon  them, 
both  parties  knowing  that  tbe  goods,  or  the 
notes  given  therefor,  bad  not  been  paid:  that 
the  defendants  aft«ward8,lnpursoBnoe  of  their 
fraudulent  and  unhiwful  intent  and  conspiracy, 
canceled  and  discharged  a  valid  debt  due  from 
one  George  Small  to  Dexter  Small,  and  re- 
moved other  goods  of  said  debtor  out  of  the 
State  fraudulently  and  with  such  intent;  that 

Slalntiff  had  recovered  judgment  against  said 
ebtor,  but  by  reason  oi  tbe  fraudulent  acts  of 
said  debtor  he  was  unable  to  collect  his  judg- 


ment; and  that  sMd  debtor  had  been  enabled  to 
take  tbe  poor-debtor's  oath  by  the  allwed  fraud- 
ulent action  of  said  defendant,  and  bad  taken 
tbe  same  and  been  discharged.  The  court,  in 
giving  its  opinion,  said:  '°Tbe  uncertainty  of 
the  plaintifli  s  damage  seems,  of  itself  alone,  to 
be  a  sufficient  reason  for  bis  not  recovering. 
In  an  action  on  tbe  case  ex  dftieto  tbe  plaintiff 
must  show  injury  and  damage;  and  these  must 
be  showD  as  facts,  by  legal  proofs,  except  in  a 
few  cases,  where,  by  the  riue  of  law,  damage 
is  presumed  from  tbe  act  complslned  of.  This 
case  does  not  fall  witbin tbatexceptioo.  How 
could  this  plaintiff  prove  that  be  suffered  any 
damage  from  tbe  acts  of  tbe  defendant  whi(£ 
are  averred  in  tbe  declaration?  '  How  oould  he 
prove  tbat  he  would  have  secured  hts  debt  bj 
attachiuK  the  property  of  his  debtor,  if  the  de- 
fendant had  not  intermeddled  with  it?  Other 
creditors  might  have  attached  it  before  htm,  or 
it  might  have  been  stolen  or  destroyed  while  Jo 
the  debtor's  possession.  Tbe  fact  that  the 
plaintiff  has  suffered  actual  damage  from  the 
defendant's  conduct  is  not  capable  of  legal 

Eroof ,  because  it  is  not  within  tbe  compass  of 
uman  knowledge,  and  therefore  cannot  pe 
shown  by  human  testimonv.  It  depends  on 
numberless  unknown  contingencies,  and  an 
be  nothing  more  than  a  matter  of  conjecture." 

To  the  same  effect  are  Morgan  v.  Bliaa,  % 
Mass.  Ill,  and  BandaU  v.  BaMOton,  13  AIIoi, 
412. 

The  alWation  of  oonspiraCT  In  the  complaint 

does  not  change  the  nature  oi  the  acMon.  The 
ground  of  tbe  action  is  the  fraud  committed, 
the  wrong  done,  and  the  dami^  occasioned 
thereby.  An  allegation  of  conspiracy  is  doubt- 
less proper  when  it  Is  sought  to  charge  two  or 
more  defendants  with  combining  or  acting 
jointly  to  accomplish  tbe  wrong  complained  o^ 
but  it  is  not  essential  for  any  other  purpose. 
Kmito/iafc  V.  Van  Buren.  76  H.  T.  247;  Parker 
T.  UttniingUm,2Qny,  194;  Laverty  v.  Vanart- 
dale,  65  Pa.  507. 

The  cases  relied  upon  by  the  plaintiff  (Zahrit- 
kie  V.  ftnt(A.  18  N.  Y.  828;  Pai&y  v.  Freeman, 
3  Smith.  Lead.  C3a8.  *lfJ7;  EndOey  v.  Jchnt,  120 
HI.  469,  9  West.  Rep.  747,  60  Am.  Rep.  67S). 
are  not  analogous  to  the  case  at  bar,  and  do  not 
Bustdn  tbe  plaintiff's  contention. 

We  are  unable  to  discover  any  legal  hypoth- 
esis upon  which  this  acUon  can  be  sustained, 
and  the  judgment  appealed  from  must  there- 
fore be  reversed  and  tbe  action  dismissed. 

Judgment  reeeraedand  action  ditmitsed,  with 
eosU;  all  the  Justices  concurring,  excepting 
MeCounell  and  Templeton*  JJ.,  not  silting. 


MINNESOTA  SUPREME  COURT. 


STATE  OF  MINNESOTA,  Re»pt.. 

V. 

ST.  PAUL  UNION  DEPOT  CO.,  Appt. 
r....lftnn  } 

*1.  Tlie  St.  Paul  Union  Depot  CJompany 
la  not  ll»ble  to  pmy,  as  taxes,  a  peroentagt; 
DD  its  receipts  or  eroea  eomlogs. 
•Head  notes  bjr  HnoHXu^  J. 
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8.  P«ym«kt  of  »  peroentege  <m  thalr 
gro—  earaliisa  vj  the  railway  oom- 
paaies,  wbicta  own  aUUraatook  and  usetheterw 
mlnaJ  fiwlllUes  of  tbe  Depot  Oompany.oonstltutes 
payment  of  taxes  on  all  the  property  of  the  latter. 

(Deoember  S,  1883.) 

APPEAL  hf  defendant  from  an  order  of  tbe 
District  Court  for  Ramsey  ^unty  in  favor 
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of  plaintiff  in  a  proceeding  to  enforce  p^ment 
of  certain  taxes.  Mecenea. 

Tfae  tacts  sufBdmUr  appear  in  the  opinion. 

Mr.  Gordon  E.  Cole  for  appellant. 

Mr.  M.  R.  ^ler,  for  respondent: 

Defendant  filed  with  the  Secretarr  of  State 
its  acceptance  of  the  prorisions  of  toe  Act  of 
March  10,  1878,  relating  to  railroad  taxation. 
Its  board  of  directors  taerefore  agreed  to  re- 
turn its  gross  earnings  and  paj  Uie  specified 
per  centum  on  the  same  in  lieu  of  all  otnertax- 
Ation,  and  it  is  liable  therefor  in  this  proceed- 
ing. 

No  doubt  double  taxation,  within  the  clear 
meaning  of  the  term,  and  the  undoubted  con- 
.struction  of  the  law,  is  repugnant  to  the  general 
idea  of  strict  justice;  but  there  are  vast  numbers 
-of  cases  where  questions  entirely  analogous  to 
that  claimed  fay  defendant  to  UElst  In  tfiis  ease 
have  been  exhanstiTely  discussed  by  the  courts, 
4md  held  not  to  be  double  taxation. 

See  Tvba  County  v.  Adama,  7  Cal.  85;  Knox 
T.  Shawnee  County,  20  Kan.  S96;  Difer  v.  (h- 
iome,  11  R.  I.  821;  Great  Barrii^ttm  t.  Berk- 
jAt'ra  County,  16  Pick.  572. 

It  is  not  possible  to  avoid  what,  in  its  final 
outcome,  is  duplicate  taxation;  and  Uierefore  a 
tax  cannot  be  avoided  by  a  ahowing  that  such 
is  the  result. 

St.  L<mi»  Mvt.  L.  Jm.  Oo.  t.  8t.  Levi*  County 
Amtmn,  66  Ma  SOS. 

Mlteliell,  Jl,  delivered  the  opinion  frf  the 
«ourt: 

The  sole  question  presented  by  this  appeal  ia 
Hie  liability  of  the  defendant  under  the  Act  of 
March  10, 1878  (Gen.  Stat.  1878,  chap.  11, 

tl98,  llw),  to  pay,  as  taxes,  a  percentage  on 
receipts  or  gross  earnings.  It  was  organized 
under  title  1,  chap.  84,  Oen.  Stat. ,  and  &e  gen- 
«rtd  nature  of  its  business,  as  stated  in  its  arti- 
cles of  incorporation,  is,  "to  build,  purcliase 
or  lease  and  onerate  transfer  tracks  or  railways 
in  the  City  of  St.  Paul,  open  alike  to  the  use  of 
all  railroads  now  constmcted.  or  which  may 
hereafter  be  cdfastmcted,  to  or  into  St.  Paul,  to 
and  between  each  of  said  rosds,  and  each  and 
all  important  industries  in  said  city  whose 
business  requires  special  railroad  accommoda- 
tions by  means  of  transfer  tracks,  etc.,  and  in 
connection  therewith  to  build,  lease  or  other- 
wise provide  and  maintain  in  said  citv  a  union 
passenger  depot,  and  proper  tracks  for  access 
thereto;  and  to  tiiat  end  to  construct,  purchase, 
lease  or  otherwise  secure,  maintain  and  operate 
lines  of  railway  in  said  city." 

In  connection  with  these  articles,  and  aa  in 
fact  a  part  of  tbem,  must  be  considered  the  Act 
of  March  6,  1870.  "  Relating  to  the  St.  Paul 
Union  Depot  Company,"  tbe  provisions  of 
which  were  accepted  by  it,  and  under  and  in 
accordance  with  which  its  butriness  has  been 
managed.  This  Act  provided  that  any  rail- 
road then  or  thereafter  constructed  and  run- 
ning to  or  into  St.  Paul  might  subscribe  to  the 
capital  stock  of  defendant,  or  become  a  stock- 
faoider  therein.  It  also  provided  that  the 
board  of  directors  of  the  defendant  should  be 
elected  annually  by  seven  several  railroad  cora- 
paniea  interested  therein,  each  railway  com- 
pany electing  one  director.  Also,  that  any 
other  railroad  companv  then  or  thereafter  or- 
ganized, whose  road  dtould  run  into  St  Paul, 
6L.R.  A. 
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might,  upon  becoming  tbe  owner  of  such  shares 
of  the  capital  stock  as  defendant's  board  of 
directors  should  deem  equitable,  elect,  in  Hke 
manner,  an  additional  director.  The  Act  also 
prohibited  any  unjust  discrimination  against  or 
in  favor  of  any  particular  railroad  company 
oslne,  or  desiring  to  use,  defendant's  terminal 
facilities,  and  provided  that,  as  far  as  practi- 
cable, all  railroads  should  have  the  right  to 
use  them  upon  tbe  same  terms. 

It  ia  evident  that  this  Act  contemplated  that 
the  entire  stock  of  defendant  should  be  owned 
bv  and  equitably  apportioned  among  the  va- 
rious roads  desiring  to  use  its  terminal  facili- 
ties, for  it  is  not  to  be  supposed  that  the  Leg- 
islature intended  that  such  railway  companies 
should  have  the  exclusive  management  of  the 
corporate  property  and  business  while  tbe 
stock  should  be  owned  by  someone  else.  It  is 
alsoapparenttbat  it  was  never  intended  or  con- 
templated that  defendant  should  do  what  may 
be  termed  a  "separate  and  independent  rail- 
road business  of  its  own,"  but  that  it  was 
merely  designed  as  an  agency  through  which 
there  might  be  furnished,  for  tbe  common  ben- 
efit and  use  of  all  railroads  coming  into  tbe  city, 
a  union  depot  and  terminal  facilities,  to  better 
enaUe  them  to  perform  their  duties  as  common 
carriers  iq  receiving,  delivering  and  transfer- 
ring passengers  and  freight  in  this  city.  In 
accordance  with  this  Act,  allof  the  stock  of 
defendant  which  has  ever  been  issued  was  ap- 
portioned among  and  issued  to,  and  has  always 
been  and  still  is  owned  and  held  bv,  tbe  seven 
(since  reduced,  by  consolidation,  to  five),  rail- 
road companies  whose  roads  then  ran  into  St 
Paul,  and  who  then  used,  and  still  use,  the 
depot  and  terminal  facilities  furnished  by  de- 
fendant, its  entire  board  of  directors  being 
elected  by  the  same  companies.  Two  other 
companies  (Minnesota  &  Northwestern  and 
Chicago.  Burlington  &  Northern),  whose  roads 
have  subsequently  been  built  into  St.  Paul, 
not  yet  having  agreed  wltii  defendant's  board 
of  directors  as  to  the  terms  upon  which  they 
should  be  admitted  aa  stockholders,  have  been 
using  the  depot  under  an  agreement  by  which 
they  pay  tiierefor  a  stipulated  monthly  rent 
(apparently  and  presumably  as  the  equivalent 
of  interest  on  their  equitable  share  oi  the  cost 
or  value  of  the  plant),  and  in  addition  thereto 
their  proportion  of  tbe  expenses  (not  including 
interest  on  bonds  or  dlTidends  on  stock)  of 
maintaining  and  operating  the  depot  and  ap- 
purtenances. This  plant  was  provided  and 
constructed  with  the  proceeds  of  stock  issued 
to  and  paid  for  by  these  several  companies, 
and  with  the  proceeds  of  mortgage  bonds  issued 
and  sold  by  the  defendant.  The  greater  part 
of  the  expense  was,  however,  defrayed  out  of 
tbe  proceeds  of  the  mortgage  bonds,  only  a 
comparatively  small  amount  of  stock  having 
been  issued. 

The  rentals  or  tolls  for  the  use  of  the  depot 
are  apportioned  among  and  paid  by  tbe  dif- 
ferent companies  in  proportion  to  the  amount 
of  such  use  by  each  company,  and  the  aggre- 
gate annual  amount  of  all  rentals  and  tolls  Is 
tbe  actual  cnst  of  furnishing  and  maintaining 
the  plant,  estimated  on  the  following  ba^: 
First.  The  current  expenses  of  keeping  up 
and  maintaining  the  terminal  facilities,  and  of 
managing  the  prop^y  and  busipess,  and  6  per 
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cent  Interest  on  tbe  morUue  bonds,  and  an 
annual  6  per  cent  divideita  on  the  amount  of 

Ktd'Up  stock  outstanding;  from  which  is  to 
deducted,  however,  all  rents  or  income  re- 
ceived by  the  Depot  Company  from  other 
sources,  such  as  rent  of  dining  rooms,  express 
rooms,  news-stands,  and  the  Tike.  The  tares 
or  tolls  which  the  diiferent  railroad  companies 
charge  their  passengers  or  other  patrons  in- 
clude tbe  use  of  these  terminal  facilltiea  fur- 
nlibed  by  tbe  Depot  Company,  as  no  distinction 
is  or  can  practicably  be  made  In  that  matter 
between  their  own  roads  and  the  depot  of  the 
defendant.  For  illustration,  if  a  passenger  on 
one  of  these  roads  pays  his  fare  from  Chicago 
to  St.  Paul,  this  covers  the  entire  transit  be- 
tween the  two  cities,  including  the  accommo- 
datioos  of  the  union  depot.  Hence,  for  all  tbe 
facilities  furnished  by  the  defendant  to  the 
railroad  companies,  and  for  which  it  charges 
them  their  respective  shares  of  the  coat,  the 
railway  companies  charge  their  patrons  as  part 
of  their  eervice,  and  the  whole  goes  into  and 
forms  a  part  of  their  gross  earnings,  upon 
which  they  pay  to  the  State  as  taxes  a  certain 
percentage.  All  of  the  railway  companies 
who  use  this  union  depot  pay  to  the  State, 
either  under  the  provisions  of  their  special 
diarters,  or  under  the  Act  of  March  10, 1878, 
a  percentaffe  on  their  sross  earnings  in  lieu  of 
taxes  on  all  property  lield  and  used  by  them 
for  railway  purposes. 

It  is  evident  from  this  statement  of  facts  that 
tbe  sole  and  only  function  performed  by  tbe 
defendant  corporation  is  to  furniah,  at  cost,  a 
onion  depot  and  terminal  facilities  for  tbe 
common  use  of  these  different  railway  compa- 
nies, and  that  the  scheme  of  forming  a  corpora- 
tion for  that  purpose,  and  issuing  stock,  is  but 
a  more  convenient  and  economical  method 
of  holding  the  property  and  managing  the 
burineas  than  It  would  be  to  hold  ana  manage 
it  as  tenants  in  common.  It  la  abo  apparent 
that  what  is  charged  the  railway  companies 
and  received  by  the  Depot  Company  for  these 
terminal  facilities  is  nothing  more  nor  less  than 
a  part  of  the  expenses  of  tbe  former  in  transact- 
ing their  railway  business,  and  tliat  what  are 
called  tbe  "earnings  "  of  the  Depot  Company 
are  tor  services  for  which  the  rdlway  compa- 
nies charge  tbehr  patrons,  and  are  all  Included 
In  the  gross  earnings  of  the  compuiies.  on  which 
they  pay  a  percentage  to  the  State.  To  collect 
a  percentage  on  these  gross  earnings,  and  also 
a  percentage  on  the  gross  earnings  of  the  Depot 
Company,  would  be,  pro  tanto,  double  taxation 
of  the  same  thing.  Or,  t^e  another  view  of 
the  case.  The  stock  of  the  Union  Depot  Com- 
pany represents  and  (is  the  exact  equivalent  of 
all  the  property  of  that  corporation.  It  is  held 
by  the  railway  companies,  under  legislative 
authority,  for  railroad  uses,  as  fully  as  would 
be  the  depot  itself  if  held  by  them  as  tenants 
in  common.  Hence  payment  of  the  required 
percentage  on  the  gross  earnings  of  the  com- 
panies constitutes  payment  of  taxes  on  this 
stock,  and  consequently  on  the  (mperty  which 
it  represents,  and  to  tax  the  stock  in  tfaehandi 
of  the  stockholders,  and  then  tax  tbe  property 
which  it  represents  against  Uie  corporation, 
would  clearly  be  illegal  or  double  taxation. 
The  identity  of  the  property  taxed  is  not  af- 
fected b;  the  fact  that  in  the  one  case  tbe  tax  is 
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paid  by  the  stockholder  and  in  ttie  other  by  the 
corporation.  The  thing  taxed  la  still  the  same. 
Biee  County  v.  Ottimna  Nat.  Bank,  88  Minn. 
380;  FarringUm  T.  Tsnneteee,  86  U.  8.  679  [84 
L.  ed.  568]. 

If,  in  (he  present  case,  the  taxes  already  col- 
lected from  tbe  railway  companies,  and  those 
now  sought  to  be  collected  from  the  depot 
company,  were  both  the  ordinary  fonn  of  buc- 
ation,  tbe  fact  of  double  taxation  would  be  very 
apparent;  but  Itia  none  the  less  double  because 
in  both  cases  the  taxes  are  in  tbe  commuted 
form.  Neither  has  the  claim  of  the  State  in 
this  case  any  equities.  If  the  railway  com- 
panies had  owned  and  used  this  depot  as  ten- 
ants in  common,  the  percentage  on  their  grosa 
earnings  payable  to  the  State  would  have  been 
the  same  as  now,  and  yet  that  percentage  would 
have  paid  the  taxes  on  the  depot  tbe  same  a» 
on  any  other  property  held  and  used  by  tben> 
for  railway  purposes.  We  cannot  see  what 
difference  it  can  make  whether  they  hold  the 
depot  property  as  tenants  in  common,  or  put 
it  in  the  name  of  a  trustee  to  hold  and  manage 
for  their  common  use,  or,  as  in  this  case,  or- 
ganise acorporation  for  the  same  purpose,  as  a 
more  economical  and  oonvmlent  method  of 
holding  the  property,  managing  the  busineas 
and  apportioning  the  expenses  among  them- 
selves. Tbe  State  plants  itself  on  the  technical 
ground  that  defendant  is  a  separate  and  inde- 
pendent legal  entity,  and  that  we  have  no  right 
to  consider  the  functions  which  it  performs,  or 
the  relations  which  It  bears  to  tbe  railway  com- 
mnies  who  own  its  stock  and  use  its  depot. 
We  think  this  is  too  narrow  and  technical  a 
view  of  the  case.  When  evasions  have  been 
resorted  to  by  imilway  companies  or  others  to 
escape  taxation,  we  bave  unhesitatingly  looked 
through  the  external  form  or  dress  to  the  sub- 
stance of  the  Itransaction,  and  the  same  rule 
should  be  applied  against  the  State. 

By  receipt  of  tbe  percentage  on  the  gross 
earnings  of  all  the  railway  companies  who  use 
the  property  of  the  Depot  Company,  and  who 
own  all  its  stock,  the  State  has  received  its  tax 
once  upon  all  the  corporate  properly  of  the  de- 
fendant, and  to  tax  it  again  by  a  tax  against 
tbe  Depot  Company  would  be  illegal  double 
taxation.  We  attach  no  importance  to  the 
fact  that  after  Its  organtzanon  defendant's 
board  of  directors  notified  the  State  of  ita  elec- 
tion to  accept  the  provisions  of  tbe  Act  of 
March  10,  1878.  If  it  was  liable  to  taxation, 
this  notice  might  be  conclusive  on  the  com- 
pany as  to  tbe  mode  or  form  of  taxation;  but 
there  is  nothing  in  it  which  would  operate 
either  by  way  of  contract  or  eatoppd  to  obli- 
gate it  to  nay  taxea  for  whkih  It  wonld  not  be 
othenrlse  liable. 

Order  reversed. 


J.  R.  THOMPSON,  Appt.. 
r. 

H.  T.  WINTER,  Be^. 

(....lUnn  ) 

•1.  Tbe  equitable  eonslderatioiui  whlola 
will  Justify  a  court  In  reftulny  to  ooaa- 
p«l  BpeeUle  perfbraaanee  of  avaUd  «on- 

*Head  notee  by  Ounu^,  Qi.J. 
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tract  to  txmv9j  real  estate  muflt  bare  §ome 
referenoe  to  or  some  oonnectlon  with  the  con- 
tract ItaeU,  or  the  duties  of  the  parties  la  relation 
to  it. 

jB.  That  the  vend<»r  hmm  aa  Independent 
elaba  aaralaat  ib»  Tandse,  whioh  by  lea- 
BoQ  of  tbe  tatter's  inaolrenoy  be  may  be  unable 
to  eiiA»«e,lB  no  nawm  for  xefuslnff  speeUlo  per^ 
f  ormanoe  on  tbe  application  of  the  Teo(tea 

(November  80,1680.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  fiedwood  County  deny- 
ing bis  iDOtioD  for  a  new  trial  in  an  action  to 
compel  q)eciflc  performanoe  of  a  contract  in 
the  nature  of  ooe  to  convey  real  estate.  In  which 
Judgment  had  been  entered  for  defendant.  Be- 
wrasif. 

The  case  sufficiently  appears  in  tbe  opinion. 
Mr.  John  H.  Bowers,  for  appellant: 
Tbe  court  erred  in  admitting  any  of  the  evi- 

cleuce  relating  to  the  cval  contract  for  improre- 

ments, 

A  contract  required  1^  tbe  Statute  of  Frauds 
to  be  in  wilting  cannot  be  modified  by  parol. 

Bishop.  Cont.  p.  801;  OreenL  £t.  %  aO&;  8t. 
Favl  DiviHon  lio.  1,  8im»  «f  Tm^tnokee,  t. 
Br&wn,  9  Minn.  1S7. 

In  equity,  "articles"  for  the  purchase  of 
land  are  looked  on  as  equal  to  a  conveyance, 
and  after  the  contract  the  vendor  beoomee  in 
«qnt^  the  trustee  of  the  vendee. 

S^.  PavX  Divist/m  No.  1,  Sontcf  Ttmperante, 

JBrvwn,  9  Minn.  168. 

A  compensation  in  damages  for  the  breach 
of  such  contract  is  not  icuarded  as  adequate  re- 
lief. 

Ibid.,  and  damn  v.  Bailejf,  14  Johns.  484. 
Mr.  M.  Thompson,  for  respondent: 
When  there  is  any  well-founded  objection 
■why  this  eztraordlnaxy  assistanee  ot  the  court 
dkould  not  be  granted,  the  party  will  be  left  to 
Ills  remedy  at  uw  for  a  compenaatkm  in  dam- 
ages. 

I/ortkrup  V.  TraOs,  80  Wis.  51S. 

Whethor  a  contract  shdl  be  enforced  speclfl- 
caily  must  rest  in  the  reasonable  discretion  of 
the  court. 

Oarita  v.  Oariu,  16  N.  J.  Eq.  79.  Bee  also 
WiOiam  v.  Witlianu,  50  Wis.  811;  5  Wait, 
Act.  and  Def.  766;  Boger$  v.  Saunders,  16  Me. 
98;  T.  Mitcheli,  65  Me.  48;  8  Wait,  Act. 
and  Def.  471;  Columbia  OoUet^  v.  Tha(JteT,  87 
T.  811. 

The  mere  proof  of  a  valid  legal  contract  will 
oot  rivearignt  to  the  decree. 

8  Wait,  Act.  and  Def.  471;  OMeago,  B.  A  Q. 
B.  Oo.  V.  Beno,  118  IlL  SO;  Mmuuha  T.  lititeon- 
Mn  Omt.  B.  Co.  65  Wis.  502. 

The  decree  may  be  refused  upon  considera- 
tions purely  equitable,  as  where  there  has  been 
a  change  in  the  surroundings. 

8  Wait.  Act.  and  Def.  4717473;  Bird  v.  Lo- 
jfan,  85  Kan.  228.  284.  See  also  Sairuay  v. 
Oheen,  09  N.  C.  216;  Fit^triek  v.  D&rland, 
27  Hun,  201;  Vincent  v.  Larton,  1  Idaho,  N. 
S.  241;  Marffroify.  Muir,  67  N.  Y.  155. 

OUflUan.  Oh.  J.,  delivered  the  opinion  of 
the  court: 

^Tfais  is  an  action  to  compel  specific  perform- 
ance of  a  contract  in  the  nature  of  one  to  con- 
-vay  real  estate.  .The defendant  had  purchased 
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the  land  from  the  State,  paying  IB  per  cent  of 
the  purchase  price,  and  receiving  certificates  of 
purchase.  February  1,  1686,  these  parties  en- 
tered into  a  contract  in  writing,  whereby  the 
defendant  agreed  that,  upon  fiul  performance 
on  the  part  of  the  plaintiff,  be  would  transfer 
by  deed  of  assignment  the  said  land  certificates. 
I^lidntiff  was  to  pay  therefor  9600,  according 
to  two  promissory  notee— one  for  $190  due 
October  1,  1886,  with  Interest  at  10  per  cent, 
and  one  for  $400,  due  two  years  from  Febni- 
ary  1,  1886,  with  Interest  at  8  per  cent — and  pay 
all  taxes  and  assessments,  and  the  unpaid  pur- 
chase money  to  the  State.  The  plaintiff  fully 
performed  this  contract  on  his  part. 

In  March,  1886,  the  parties  made  an  oral 
agreement,  by  which  defendant  agreed  to  make 
certain  improvements  for  the  plaintiff  on  the 
hmd,  by  breaking,  erecting  buildings  and  dig- 

fing  a  well,  for  which  plaintiff  agreed  to  pay 
tm  the  cost  thereof,  with  interest;  such  pay- 
ment not  to  be  made  before  the  expiration  of 
five  years  from  tbe  time  of  making  theimprove- 
ments.  Afterwards,  pursuant  to  such  agree- 
ment, defendant  made  snch  Improvements  to 
the  amount  of  $600,  no  part  of  which  has  been 
paid.  The  plaintiff  was  Insc^vent  On  these 
facts  tbe  court  below  denied  specific  perform- 
ance. From  the  memorandum  filed  by  the 
court  below  It  appears  that  the  specific  per- 
formance was  reiused  in  the  exercise  of  what 
the  court  deemed  its  discretionary  power,  the 
reasons  for  so  ezerdaing  that  power  being 
stated:  the  plaintiff  haslMOome  insolvent;  that 
the  value  of  tbe  improvements  is  equal  to  the 
purchase  price;  and  that  the  plaintiff  can  be 
compensated  in  damages. 

The  mere  fact  that  a  person  has  a  contract 
for  the  conveyance  to  him  of  real  estate  doea 
not  wtitle  him,  as  of  right,  to  the  InterposiUon 
of  a  court  of  equity  to  enforce  it.  The  matter 
of  compelling  specific  performance  Is  one  of 
sound  and  reasonable  discretion.— of  judidal. 
not  arbitrary  and  capricious,  discretion.  There 
must  be  some  reason  founded  in  equity  and 
good  conscience  for  ref osing  the  relief.  Such 
reason  has  been  generally  found,  by  the  court 
refusing  it,  in  some  mistake  or  fraud,  or  ud- 
conscionablenesB  In  tbe  contract,  or  in  some 
laches  on  the  part  of  the  plaintiff  changing  the 
circumstances  so  as  to  make  it  inequitable  to 
compel  a  conveyance,  or  where  tbe  claim  is 
stale,  or  there  is  reason  to  believe  it  was  aban- 
doned. But,  whatever  the  reason  may  be,  it 
must  have  some  reference  to.  some  connection 
with,  the  contiBCt  itself,  or  the  duties  of  the 
parties  In  relation  to  It.  We  have  never  found 
a  case  where  the  court  refused  the  relief  as  a 
means  of  enforcing  some  independent  claim  of 
tbe  defendant  against  tbe  phintiff,  nor  because 
the  defendant  bad  some  independent  claim 
which  be  might  not  be  able  to  enforce  against 
the  plaintiff.  If  such  could  be  regarded  as  an 
equitable  reason  for  denying  relief,  every  action 
of  the  kind  might  involve  the  Investigation  of 
all  unclosed  transactions  between  the  parties, 
whether  relating  to  the  contract  or  subject  mat- 
ter of  tbe  action,  or  entirely  distinct  frrom  it. 
In  this  case  there  is  no  reason  to  suppose  the 
contract  other  than  a  fair  one.  The  plaintiff 
has  been  prompt  in  performingon  his  part,  and 
in  seeking  his  remedy.  The  defendant  has  a 
claim  ^g^nst  plaintiff,  entirety  independent  of 
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fbe  contract  to  convey,  which  claim,  by  the 
terms  of  the  agreement  under  which  it  arose, 
was  not  to  become  due  for  more  than  three 

;ean  after  the  time  when  be  was  to  convey, 
'he  possibility  that  when  it  becomes  due  be 
ma^  not  be  able  to  enforce  it,  by  reason  that 
{dauitiff's  insolvency  may  continue,  does  not 
make  It  inequitable  to  enforce  this  contract  sil- 
ready  matured.  That  a  purchaser  may  have 
an  adequate  remedy      action  for  damages. 


although  a  reason  for  not  holding  what  he  has 
done  to  be  part  performance  to  take  the  ca8» 
out  of  the  operation  of  the  Statute  of  Frauds, 
is  of  itself  no  reason  for  withholding  the  proper 
remedy  where  the  contract  is  Talid'  under  the 
Statute. 

The  order  is  reverted,  and  the  court  btiov  wUl 
enter  judgment  <m  t/ie  Jindinga  of  faetinfmor 
of  plaintiff  for  the  rd^f  demanded  in  the  com- 
plaint. 


MIOHIOAN  SUPREME  COURT. 


William  L.  R.  A.  ANDRES.  SOator, 
r. 

JUDGE  OP  THE  CIRCUIT  COURT  for 
Ottawa  Coun^,  A>pf. 

(....Hich  } 

A  ^detauratton  of  Intartlon  to  become  » 
ettlaen  of  the  United  State**  made  before 
a  oterk  of  a  oourt,  need  not  be  made  In  his  offloe, 
or  Id  open  court. 

(3fom,  J.,  dueenta,) 

(October  2S,  1880.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent  to  permit  relator  to  file  an 
information  in  the  nature  of  a  quo  toarranto  to 
try  the  title  of  one  Edward  Yeupell  to  the  office 
of  sheriff  of  Ottawa  County.  On  hearing  of 
rule  to  show  cause  why  said  writ  should  not 
issue.  Denied. 

The  relator  admitted  that  Vaupell  bad  a  ma- 
jority of  votes  cast  and  was  duly  elected  upon 
the  face  of  the  returns,  but  alleged  that  many 
of  the  votes,  enough  to  change  the  result  of  the 
election,  cast  for  Vaupell,  were  cast  by  persons 
not  citizens  of  the  United  States  nor  lawful 
voters. 

The  further  facts  appear  in  the  opinions, 
Metara,  Godwin*  Adait  A  Dnnluun*  for 

relator: 

Votes  cast  the  persons  who  relied  on  their 
declarations  sworn  to  before  a  person  who  was 

the  clerk  of  the  circuit  court,  or  a  "deputy 
clerk  "  at  a  place  other  than  In  open  court  or 
the  office  of  such  clerk,  were  not  legal  but  were 
absolutely  void. 

The  naturalization  of  an  alien  as  a  citizen  of 
the  United  States  is  strictly  a  judicial  act. 

OharUe  Green'e  Son  v.  Salae,  81  Fed.  Rep. 
106. 

The  court  in  which  the  aliens  in  question 
were  authorized  to  commence  their  proceedinm 
for  naturalization  was  the  Circuit  Court  for  the 
County  of  Ottawa.  This  court  Could  only  be 
held  at  Grand  Haven,  the  county  seat  of  said 
county. 

How.  Stat.  §6464:  Atty-Qen.  ▼.  Lake  Co.  88 
Mich.  894. 

The  office  of  the  clerk  of  said  court  was  at 
the  same  place,  and  could  not  be  elsewhere. 

How.  Stat,  g  577;  State  Const,  art.  10,  §  4; 
Be  Langtry.  81  Fed.  Rep.  878. 

The  law  only  authorizes  aliens  to  declare  their 
intentions  to  become  citizens  of  the  United 
States,  in  open  court  or  before  the  clerk. 
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19  U.  B.  Stat,  at  L.  8;  State  v.  Btumaf,  a& 
Wis.  680;  State  t.  Olin,  88  Wis.  817;  1  <£«enl. 
Ev.  §g  504,  606;  Stephenson  r.  Bannister,  & 
Bibb.  869;  Lothrop  v.  Blake,  8  Fa.  483-405; 
Morris  v.  Patehin,  24  N.  Y.  394-896;  Eansao 
Pae.  R.  Co.  v.  (hitter,  19  Kan.  88;  McCrary, 
Elections,  &g  31.  446:  PeopU  v.  Sweetman,  ft 
Park.  Cr.  Rep.  858. 

Mr.  Oeorc«  A.  TmrVf  for  respondent: 

In  this  State,  deputy  clerks  may  perform  all 
the  duties  of  the  clerk. 

How.  Stat.  8  578;  Dorr  v.  Clark,  7  Mich.  818; 
Calender  v.  Olcott,  1  Mich.  844;  Jacobs  v.  Meas- 
vres,  18  Gray,  74;  Goodwyn  v.  Goodwyn,  11  Ga. 
178;  Touchard  v.  Orow.  SO  Cal.  150;  Cook  v. 
Knott,  88  Tex.  85;  ^au  v.  BarreU,  40  Minn. 
65. 

Declarations  of  intention  to  become  dtizena 
of  the  United  States  may  be  taken  outside  the 

clerk's  office. 
State  V.  Oiin,  88  Wis.  809. 

Campbell*  J.,  delivered  the  opinion  of  the 
court: 

The  only  serious  question  involved  in  the  in- 
quiry which  the  relator  seeks  to  make  concern- 
ing the  validity  of  the  declared  resiilt  of  the 
election  in  this  case  is  whether  declarations  of 
intention  can  be  made  before  a  clerk  of  a  court 
anywhere  but  in  his  office,  or  in  open  court. 
If  those  declarations  were  valid,  the  other  ques- 
tions need  not  be  considered,  whether  relating 
to  the  remedy  or  otherwise.  The  statutes  of 
the  United  States  are  all  that  we  can  be  gov- 
erned by,  inasmuch  as  Conmss  has  ezclunve 
power  over  naturalization.  The  fact  that  this 
or  any  other  State  may  extend  privUe^  to 
aliens,  who  have  merely  declare<l  their  inten- 
tion to  become  citizens,  can  have  no  weight  in 
determining  how  such  declarations  are  to  bo 
made.  The  amendment  of  1876  to  the  Revised 
Statutes  of  tbe  United  States  (g  8165)  is  made 
to  qualify  a  section  that  had  required  such  dec- 
larations to  be  made  before  a  court  of  record. 
It  declares  that  not  only  for  the  future,  but  also 
for  the  past,  such  declarations  "  before  the 
clerk  "  01  any  of  such  courts  shall  be  as  legal 
and  valid  as  if  made  before  the  court.  TniB 
language,  in  its  natural  sense,  makes  the  person 
before  whom  the  declaration  Is  made,  and  onlv 
the  person,  material.  A  declaration  on  oath 
for  this  purpose  in  no  way  differs  in  its  nature 
from  any  other  oath  or  affidavit,  and  in  the  very 
many  cases  of  such  oaths,  whether  before 
judges,  justices,  notaries,  commissioners  or 
clerks,  the  only  inquiry  recognized,  is  whether 
tbe  oath  is  admini^ered  wilmn  the  offloer'a  ju- 
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risdietlon,  and  not  in  what  portieutar  building 
or  place  it  may  be  admlnisleted;  and,  unless 
there  is  some  statutory  intimation  to  the  con- 
traiy,  there  is  no  reasoQ  why  this  case  should 
form  an  ezceptioo.  On  the  contrary,  the  bls- 
tory  and  construction  of  the  Naturalization 
Laws  show  that  tbis  declaration  confers  no 
mivUeges,  and  fixes  no  rights,  and  is  not  Juris- 
dictional, but  isiDMTexalcBsesdispeosed  with. 
The  United  Statra  Supreme  Court  has  repeat- 
edly held  that  no  inquiry  can  be  made  in  any 
controversy  to  attack  the  sufficiency  of  the  final 
admission  to  citizensbip  by  showing  a  want  of 
conformity  to  the  preyious  requirements  of  the 
statutes.  CampMl  t.  Gordon,  10  U.  S.  6 
Cranch,  176  [8  L.  ed.  1901:  Stark  v.  Chetapeake 
InM.  Oe.  11  U.  8.  7  Orancb,  420  IB  L.  ed.  891]; 
'   lit  T.  I^tt,  29  U.  8.  4  Pet  898  [7  L.  ed. 


 :  Naturalization  Laws  originally  required 

no  preliminary  declaration,  but  allowed  cit- 
izenship on  two  years'  residence.  1 U.  S.  Stat. 
108. 

In  1796  the  rule  now  ffenerally  in  force  was 
esteblisbed,  requiriog  a  aeclaratfon  in  advance 
three  years  (and  not  two,  as  now  required),  but 
fixing  five  years'  residence  as  necessary  for  ad- 
mission.   Id.  414. 

By  that  law.  as  by  all  subsequent  ones,  the 
declaration  of  intention  was  merely  on  tbe  ex 
parte  oath  of  the  applicant,  and  no  inquiry  was 
nude  in  any  formtu  way  until  he  applied  for  his 
last  papers,  when  evidence  was  taxen,  and  the 
facts  looked  into.  The  Allen  Law  of  1798, 
which  covers  otber  matters  than  naturalization, 
contained  some  stringent  provisions,  and  re- 
(^uired  a  declaration  or  five  years  before  admis- 
sion and  fourteen  years'  residence,  saving, 
however,  cases  of  ahens  residing  here  before 
the  law  was  passed.  In  1802  the  old  rule  was 
restored.  2  U.  S.  Stat.  1S8.  In  1804  declara- 
tions of  intention  were  dispensed  with  in  all 
cases  where  residence  dated  hack  of  tbe  Law  of 
1802,  and  only  final  papers  required  in  such 
cases.  Id.  293.  In  1^,  it  having  been  found 
that  tbe  law  bad  been  carelessly  administered, 
instead  of  adopting  more  stringent  rules,  the 
door  was  opened  still  wider.  It  was  provided 
that  declarations  of  intention  mi^t  be  made 
two  years,  instead  of  three,  before  admisdon. 
It  was  also  provided  that  minors  residing  three 
yeais  during  minority  need  not  make  any  dec- 
wation;  that  declarations  theretofore  as  well 
as  thereafter  made  before  clerks,  iostead  of 
courts,  should  be  valid;  and  that  final  admis- 
sion, made  without  any  declaration  at  all, 
sihould  not  be  invaUd.  4  U.  S.  Stat.  69.  On 
page  810  of  Uie  same  volume  is  a  law  exempting 
persons  coming  into  the  country  between  1802 
and  1818  from  making  such  declarations.  In 
1848  the  old  law  requiring,  not  only  residence, 
but  unbroken  continuance,  in  the  country,  was 
repealed.   9  U.  B.  Stat.  240. 

This  was  the  state  of  the  law ,  subject  to  some 
further  dispuisation  concerning  declarations  of 
Intention,  and  siune  shortening  of  residence  in 
particular  cases,  when  the  Revised  Statutes  of 
1872  were  adopted.  It  is  well  known  that  the 
compilers  of  that  revision,  which  was  not  meant 
to  change  the  laws,  were  no  more  exempt  from 
mistakes  than  others,  and  numerous  amend- 
ments have  been  required  to  place  tbe  law 
where  they  should  have  found  it.  That  revis- 
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ion,  while  it  retained  the  sevenl  exanptioDB 
from  declaration  of  intention  whidi  had  been 
brought  in  from  time  to  time,  did  not  embody 
tbe  change  of  1824,  which  validated  and  au- 
thorized derkstotakethe  first  declaration.  In 
1876  this  portfcm  was  restored  and  is  now  in 
force. 

If  the  declaration  of  Intention  was  a  proceed- 
ing on  which  witnesses  were  sworn  or  inquiries 
made,  there  would  be,  perhaps,  some  reason  for 
formality.  But  it  is  a  purely  ex  porta  oath, 
which  in  no  way  dispenses  with  tbe  inquiry 
made  on  final  admission,  and  which  Congress 
has  not  made  of  any  pulicular  value.  It  is 
difficult  to  see  for  what  purpose  it  was  devised, 
unless  possibly  as  a  reminder  that  a  man  sliould 
not  become  a  citizen  wiUiont  two  years'  delib- 
eratloD.  Even  this  is  dispensed  with  In  quite  a 
number  of  instances;  and  when  Congress,  by 
the  Act  of  1^,  adopted  its  present  policy,  ft 
was  evidently  for  the  reason  that  the  declara- 
tion was  not  deemed  of  any  special  importance. 
Tbe  final  application  is  not  required  to  be  made 
to  the  same  court,  or  within  the  same  Jurisdic- 
tion, where  tbe  original  declaration  is  made; 
and  the  inquiries  made  at  the  time  of  his  ad- 
mission  need  not,  and  generally  cannot,  go  into 
the  minutitE  or  circumstances  of  bis  declaration 
of  intention,  and  are  complete  in  themselves. 

There  is  no  substantial  reason  why  a  clerk 
must  be  in  his  office  or  in  court  for  tbis  pur- 
pose, any  more  than  for  any  otber  ministerial 
act  not  pertaining  to  court  badness.  There  is 
no  law  requiring  him  to  be  in  any  partictilar 
place  to  administer  affidavits.  As  shown  in 
Whalion  v.  Ingham  Co,  Circuit  Judge,  51  Mich. 
508,  the  clerk's  movements  are  not  fixed  within 
any  one  room  or  set  of  rooms,  or  any  one  place. 
By  our  Constitution,  until  amended,  tbecounty 
clerk  was  clerk  of  both  circuit  and  supreme 
courts  held  in  his  county,  though  not  held  in 
tbe  same  building,  or  in  the  same  town.  He  is 
clerk  ex  officio  of  more  or  less  other  bodies,  and 
may  or  must  have  differeot  places  of  action, 
either  of  which  is  his  official  place.  There  is 
no  reason  why  an  oath  may  not  be  taken  before 
him  at  any  place  where  he  happens  to  be,  as 
well  as  before  a  Judge,  or  justice,  or  notary,  or 
commissioner.  He  is  the  person  indicated 
tbe  law.  When  it  dispenses  with  his  actton  in 
op^  court,  it  dispenses  with  the  only  locality 
which  is  universally  known  for  clerical  action; 
and  we  cannot  require  bis  action  under  tbe 
Naturalization  Laws  to  be  held  in  any  partic- 
ular spot  or  room  or  building  without  adding  to 
the  law  aqualificaUon  of  our  own  not  indicated 
by  its  language,  and  not  required  by  any  of  its 
purposes.  The  fact  that  our  laws  give  more 
force  to  these  declarations  than  Congress  bas 
done  cannot  have  any  weight  in  construing 
congressional  actions.  That  must  speak  for 
itself,  and  lay  down  Its  own  conditions.  The 
writ  thould  be  denied. 

BlMrwfMid,  Ch.  J.,  and  Lon^  and  Cluun- 

pUa,  JJ.,  concurred. 

Horse,  J.,  dissenting: 

I  cannot  agree  with  the  conclusion  reached 
by  my  brethren  in  this  case.  The  Naturaliza- 
tion Laws  which  govern  the  method  of  proced- 
ure in  traDsformmg  an  alien  into  a  citizen  of 
the  United  States  are  the  Acts  of  the  Congress 
of  the  United  States,  which  is  ^ven  exclusive 
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IariBdletioD  over  the  subject  of  naturalization. 
}y  tlie  Act  of  Congress  of  May  36,  1834,  aliens 
were  permitted  to  declare  their  iDtentioas  to 
become  citizens  of  the  United  States  before 
"  the  clerk  "  of  any  court  of  record,  and  such 
clerks  were  autborized  to  take  anch  declara- 
tions. 4  U.  S.  Stat  at  L.  60.  TbiB.proTbion 
was  changed  by  the  revision  of  the  laws  by 
CioDgress  of  1878-74,  which  required  the  dec- 
laration to  be  made  in  open  court.  U.  S.  Rev. 
atat.  1873-74,  §  2165. 

By  an  Act  of  Conj^^ress  approved  February  1, 
1876,  it  was  again  enacted  that "  the  declaration 
of  intention  to  become  a  citizen  of  the  United 
States  .  .  .  may  be  made  by  an  alien  before 
the  clerk  of  any  of  the  courts  named,"  etc.  It 
was  further  enacted  that "  all  such  declarations 
heretofore  made  before  any  such  clerk  are 
hereby  declared  as  legal  and  valid  aa  if  made 
before  one  of  tbe  courts  named  in  said  section." 
19  U.  8.  Stat,  at  L.  2. 

The  proceeding  is  necessarily  one  of  record, 
as  no  ofQcer  but  the  clerk  of  a  court  of  record 
is  authorized  to  take  the  declwations.  The 
making  of  this  declaration  of  inten^n  is  tbe 
first  step  in  the  proceedioff  to  become  a  dtizen. 
And  he  cannot  be  clotbedwltb  full  citizenship, 
«zcept  by  the  actiou  of  a  court  of  record  in  open 
court. 

The  court  wherein  the  proceedings  were 
commenced,  in  tbe  case  of  tbe  persons  voting 
in  Ottawa  County  last  fall,  and  claimed  by  tbe 
Tslator  not  to  be  voters,  was  the  Circuit  Court 
for  the  County  of  Ottawa,  which  court  must 
be  holden  at  the  county  seat,  Grand  Haven, 
and  Uiere  and  nowhere  else  must  be  the  office 
of  tbe  clerk  of  said  court.  There  is  kept  tbe 
«ea1  of  tbe  court.  It  ia  claimed  by  the  counsel 
for  tbe  relator  that  the  county  clerk  of  Ottawa 
Gouo^,  who,  by  virtue  of  such  office,  Is  clerk 
of  said  drcuit  court,  cannot  act  as  derk  oif  tbe 
Circuit  Court  for  tbe  County  of  Ottawa  except 
in  his  office  at  Orand  Haven,  or  in  open  court. 
That  outside  of  bis  office,  "of  the  place  where 
his  official  duties  are  authorized  to  be  per- 
formed, he  is  simply  a  citizen,  and  no  more; 
simply  tbe  person  wno  is  de<>^ated  by  law  to 
periorm  tbe  duties  of  clerk  oi  the  court  at  tbe 
l»oper  time  and  place."  It  is  also  nrmd  that 
when  an  aUen  declares  hie  Intendon  to  oeeome 
a  citizen  he  is  entitled  to  a  certiflcate,  a  certi- 
fied COOT  of  such  declaration,  duly  attested  by 
the  clerk  and  the  seal  of  tbe  court;  that  this 
could  not  be  done  at  places  away  from  the  of- 
fice and  the  City  of  Grand  Haven,  as  the  clerk 
has  no  authority  to  go  about  the  counU' carry- 
ing the  seal  of  the  court  with  him.  It  u  tbeie- 
foie  contended  that  proceedings  to  become  a 
citizen  could  not  be  commenced  by  a  declara- 
tion of  intention  made,  for  instance,  at  James- 
town, twenty  or  thirty  miles  from  the  county 
Mat,  or  at  any  other  place  than  tbe  office  of  the 
clerk  of  the  circuit  court. 

There  seems  to  be  no  limit  to  the  number  of 
deputies  the  derk  may  appoint,  and  there 
might  be.  If  this  method  is  lawful,  a  deputy  in 
-eadi  township  in  the  county  on  tbe  same  day 
taking  these  declarations.  Id  such  case  tbe 
opportunities  for  fraud  would  also  seem  to  be 
limitless.  The  declarations  in  these  cases— 
•eighty-one  of  them  —  were  commenced,  as 
shown  by  the  records,  "in  the  Circuit  Court 
for  the  Ck>unty  of  Ottawa,  at  Holland,  on  the 
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80tb  day  of  April,  1888,"  before  one  "Chas.  T. 
Pagelson,  Deputy  Clerk."  On  the  2?th  of 
April,  1888,  seveDty-three  were  made  before 
said  Pagelson.  at  Zeeland;  and  on  the  8d  day 
of  May,  1888,  thirty  were  made  before  "Chas. 
E.  Soule,  Deputy  Clerk,"  at  Folkton  and 
Tallmadge.  It  is  shown  th^  each  of  these 
persons,  except  those  who  made  their  dedara- 
lions  befora  Sonle,  signed  his  dedaratlra  on 
tbe  record  book  of  the  court.  The  record  book 
was  taken  from  the  clerk's  office,  and  carried 
around  the  a)unty  for  that  purpose.  Soule 
took  the  declarations  before  him  on  blanks, 
which  declarations  were  afterwards  copied 
upon  tbe  record  book.  While  this  book  was 
out  of  the  clerk's  office  it  is  claimed  that  defs 
laratlons  were  taken  on  blanks  in  the  clerk's 
office.  This  is  certainly  a  loose  way  of  doioE 
business.  The  question  arises.  Is  it  a  legal 
method? 

I  think  the  objection  made  to  the  taking  of 
these  declarations  by  a  deputy  clerk  is  not  well 
founded.  In  this  State  deputyclerksmay  pex- 
f  orm  the  dutiee  of  the  clerk.  How.  Stat.  1 678 ; 
Oatend&r  v.  (HeoU,  1  Mich.  844;  Dorr  v.  &arit, 
7  Mich.  810. 

But  I  think  no  man  can  legally  declare  hia 
intention  to  become  a  citizen  of  the  United 
States  outside  of  the  clerk's  office,  unless  it  ia 
in  open  court. 

We  have  on  record  what  the  views  of  one 
justice  of  the  Supreme  Court  of  tbe  United 
States  ate  as  to  the  practice  prevailing  in  Otta- 
wa County.   On  the  28th  of  June,  1887,  Eme- 
line  Charlotte  Langtry,  a  subjec^  of  tbe  Queen 
of  Great  Britain,  made  application  to  become 
a  citizen  of  the  United  States,  and  a  bound  vol- 
ume of  declarations  by  aliens,  in  which  some 
of  the  blanks  had  not  been  used,  was  taken 
from  the  clerk's  office  of  the  United  States  Cir^ 
cult  Court  for  the  District  of  Califonita.  at  San 
Francisco,  by  a  deputy  clerk,  and  carried  to 
the  private  residence  of  Mrs,  Langtnr,  and 
there  her  declaration  was  made  and  oath  taken 
by  the  deputy  clerk.   This  fact  comine  to  tbe 
knowledge  of  Mr.  Juttiee  Field  of  tbe  Supreme 
Court  of  the  United  States,  then  holding  witii 
Oireuit  Judge  Sawyer  the  Circuit  Court  at  San 
Francisco,  the  attention  of  Mr,  Bame,  tbe 
counsel  for  Mrs.  Langtry,  was  called  by  Mr. 
Juttiee  Field  to  the  manner  of  taking  of  her 
declaration,  and  he  was  advised  that  the  court 
had  doubts  of  tbe  le^lity  of  her  declaration. 
Mr.  Ju$tiee  Field  saicl  he  did  not  think  that 
the  statutes  furnished  any  authority  for  the 
clerk  of  tbe  court  to  take  a  declaration  of  one 
to  become  a  citizen  out  of  his  (the  derk'g)  of- 
fice, except  in  open  court,  and  for  that  purpose 
to  carry  toe  records  of  the  court  to  the  private 
residence  of  the  party.   To  permit  the  proceed- 
ing to  pass  without  comment  would  be  to  es- 
tablish a  dangerous  precedent,  and  one  calcu- 
lated to  jgive  rise  to  groes  abuses,   Tbe  justice 
observea  that  to  be  an  American  citizen  was  a 
great  privily;  that  dtlzeaahip  should  be  re- 
garded as  a  sacred  tnut;  and  tiiat  pemnis 
seeking  to  take  upon  themselves  its  respoosl- 
bilities  ought  to  consider  it  of  sufficient  value 
to  attend  where  the  records  of  the  court  ore 
held  in  proper  leg^  custody.   In  some  States 
a  man  Is  idlowed  to  vote  as  soon  as  he  makes 
his  declaration  of  intention  to  become  a  citl- 
.  sen;  and  if  tbe  derk  of  the  ooort,  or  fals  depu- 
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ST,  can  CO  around  the  counby  taking  declara- 
ooR  of  Intention  and  administering  oaths,  it  is 
«TideQt  that  dangerous  consequencGS  might 
follow,  especially  aa  there  is  no  limit  to  the 
numbor  of  deputies  which  a  clerk  may  ap- 
point." See  JSa  Langtry,  81  Fed.  Bep.  879, 

The  record  In  this  case  shows  that  H  has  been 
the  custom  fOTflome  years  in  Ottawa  C<Minty  to 
natwralige  people  in  this  way,  and  it  Is  contend- 
fid  Uiat  such  custom  has  almost,  if  not  quite, 
ripened  Into  law.  But  the  fact  tibat  an  unlaw- 
iul  custom  has  prevailed  for  even  thirty  years 
cannot  change  ttie  NaturaJization  Laws  of  the 
United  States,  nor  is  it  a  good  reason  f<n  con- 
tinuing a  bad  practice.  Toe  record  in  this  case 
«Iao^owB  on  me  part  of  the  relator ,aod  it  is  sub- 
stantially admitted  in  the  affidavits  attached  to 
the  showing  of  the  respondent,  that  about  seven 
months  before  the  ^oeral  election  a  number  of 
-deputies  were  appointed  by  the  county  clerk  of 
Ottawa  County  for  the  sole  purpose  of  going 
about  the  county,  with  the  necessary  blaoKs  or 
court  records,  to  hunt  up  persons  who  were 
ttUens,  and  to  take  th^  oecisrationB  of  inten- 
tion to  become  citizens.  This  was  also  mani- 
festly, if  the  relator's  showing  be  true,  to  make 
voters  who  otherwise  would  not  have  become 
so,  men  who,  if  left  to  their  own  motion,  would 
never  take  any  steps  to  JMcome  dtizene.  It  is 
A  maUer  of  common  notoriety  Chat  all  over  the 
land  these  men,  aliens,  are  waited  imon  by 
partisan  committees,  and  their  naturaiizatiott 
tees  paid  out  of  party  funds  in  order  to  make 
them  voters.  And  some  of  these  persons  have 
so  little  desire  of  their  own  to  become  citizens 
that  they  never  go  any  further  than  the  decla- 
ration of  their  intention.  The  man  who  is 
"worthy  to  become  a  citizen  of  the  United  States, 


and  to  share  in  the  privileges  of  the  govern- 
ment, to  take  part  in  the  making  of  its  laws, 
and  who  in  good  faith  desires  to  do  so,  will  Qod 
ways  and  means  of  bis  owe  lo  declare  bis  in- 
tention, and  to  take  all  necessary  steps  to  be 
clothed  in  time  with  full  citizenship.  It  is  not 
necessary,  nor  is  it  desirable,  that  about  six 
months  Mfore  election  the  political  partisans 
should  be  soouriog  the  county,  going  into  every 
highway  and  alley,  for  aliens,  who,  if  the  ex- 
pense is  paid,  will  become  voters  and  recruits 
in  their  party.  Here  lies  the  great  incentive 
to  fraud,  and  the  easy  opportunity  for  it.  If 
the  alien  must  himself  go  to  the  office  of  ih% 
clerk  of  tlie  court,  and  pay  the  expenses  of  his 
own  advancement  to  citizenship,  fraud  Id  dec- 
larations of  intention  to  become  a  citizen  will 
seldom  occur;  and  the  citizen,  thus  acquired, 
will  be  in  the  future,  as  in  the  past,  a  welcome 
and  desirable  addition  to  our  voting  popula- 
tion. If  our  Naturalization  Laws  Dful  been 
rigidly  enforced  in  the  past,  our  large  cities 
would  not  have  been  cursed,  as  some  of  them 
now  are,  with  a  large  number  of  votera  who 
openly  avow  that  the  only  object  they  liave  in 
casting  the  ballot  is  to  destroy  not  only  our 

Svernment,  but  all  government  and  all  law. 
It  anandiy  may  reG;n  in  its  stead.  I  do  not 
believe  in  this  kind  of  business  of  carrying  the 
records  and  books  of  the  courts  from  town  to 
town,  and  from  place  to  place,  to  manu&cture 
votera,  or  even  to  accommodate  an  olieD  who 
considers  the  privilege  of  American  citizenship 
of  too  little  value  to  seek  it  at  the  county  seat 
or  at  the  court  room.  Aod,  in  my  opinion,  it 
is  neither  required  by  good  policy,  nor  sanc- 
tioned by  the  law.  On  the  contrary,  as  I  have 
shown,  we  have  the  highest  judicial  condemna- 
tion of  it.   I  think  the  writ  should  issue. 


INDUNA  SUPREME  COURT. 


CfTNCINNATI,     INDIANAPOLIS,  ST. 
LOUIS  ft  OHIGAOO  R  CO.,  Appt.. 

V. 

CasstiiB  B.  COOPER,  Admr.,  etc. 

(....Ind  ) 

1.  A  railroad  compajiT' is  under  a  dtttj 
to  &  nwnnglir  who  Is  tiirown  on  its  ' 


by  the  fault  of  its  servant,  iwoduetnc  mental  In- 
oapaoltr,  to  take  stws  to  prevent  tnjorj  to  blm 
from  the  danger  It  knows  be  is  Ukelj'  to  Incur 

from  Its  trains. 

8.  The  wrong  of  aearrier  in  leavlny  an 
Injured  passenger  on  its  track  exposed 
to  great  and  known  peril  without  mind  enough 
to  care  tor  hImsalC  Is  the  proximate  cause  of  bis 
death  resulting  from  his  being  struck  by  a  train. 


JSOTR.— Oare  and  dflfomM  required  of  earritm  of 
pauengen. 

The  words  *^itmoBt  oare  and  dlUgenoe,"  wbiob  car- 
riers of  paaeeiigers  must  exercise,  do  not  mean  the 
utmost  care  and  diligence  which  men  are  oapatde 
of  exenrising;  but  they  mean  the  utmost  care  ooq- 
■Istentwlth  the  carrier's  undertaking  and  with  a 
due  regard  for  all  the  other  matters  which  ought  to 
be  considered  In  conducting  the  business.  Dodge 
V.  Boston  ft  B.  Steamship  Oo.S  L.  B.  A.  88, 14B  Mass. 
SOI. 

Hie  greater  the  danger,  the  greater  the  cere  re- 
<liiired  by  law.  Sbumaober  v.  St.  Louis  &  8.  F.  B. 
Co.  SB  Fed.  Bep.  174. 

The  utmost  care  and  dlligenoe,  "and  the  highest 
dSBtee  oaie  and  dlUgeuoe,"  are  expresslone  to 
measure  the  care  and  diUgotoe  whl<di  a  prudent 
man  would  exert  under  like  droumstances. 
Heuoke  v.  Milwaukee  City  B.  Co.  68  Wis.  401. 

Wliat  facts  will  ooostltute  that  dlligenoe  wfahdt 
4L.R.A. 


the  law  requires  must  depend  upon  the  droumstan- 
oes  of  each  particular  case  cmnsldered  in  relation  to 
the  buBlnees  in  which  the  person  whose  duty  it  is  to 
ejMTolae  care  is  engaged;  Itoe  greater  the  hazard  the 
more  ocmpl^  must  be  the  exercise  of  care.  GaJ- 
veeton  City  B.  Co.  v.  Hewitt,  81  Tex.  47S. 

The  duty  of  the  carrier  to  exercise  the  highest  de- 
gree of  care  for  the  safety  of  his  passenger  la 
founded  on  contract:  and  where  the  contract  is 
broken  and  tiie  passenger  Buffers  consequential  In- 
Jury,  the  carrier  cannot  escape  Uablll^  because 
the  proximate  cause  of  the  injury  was  the  negli- 
gent act  of  anothw.  Kellow  v.  Oenbal  Iowa  B. 
Co.  SB  Iowa,  WO. 

Where  death  results  from  concurrent  acta  of  neg- 
ligence of  defendant  In  falling  to  ring  Its  bell,  and 
of  deceased  In  being  on  its  track,  paying  no  heed  to 
his  situation  and  the  apinoaoh  of  trains,  the  ver- 
dict must  be  for  defendant,  unless  the  train  oould 
have  been  stopped  by  Iba  ea^Joy^s  after  they  be- 
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5.  The  dranken  eondlttoa  of  a  pawen- 
ger  will  not  exeiue  »  carrier  from  liability 
for  nearliimitlr  le»vlDg  him  exposed  od  a  railroad 
tnc^whiBre  be  had  fallen  from  a  tniatlirotiffh 
the  ftiult  of  the  oanier,  and  waa  in  oonaequenoe 
daied  and  hla  mental  facultlee  impaired. 

4.%BecUeMneM  reachiaf  In  decree  to 
an  utter  dlsresard  of  eonnaqiiauooa  m&y 
supply  the  place  of  a  Bpeciflc  Intent,  and  be  suffl- 
oient  to  establish  wlllf  ulness. 

6.  In  aaaetUm  to  raeoTW  damages  for 
a  dtrath  inflicted  by  defendant's  train  upon  a 
person  wand^ner  la  a  dazed  oondltfon  alon?  ita 
railroad  track,  it  Is  not  error  to  refuse  to  exclude 
from  the  Jury  evidenoe  oC  neffUgenoe  on  the  part 
of  defendant's  servants,  which  may  hare  caused 
decedent  to  be  upon  the  track  in  such  oondltkm. 

6.  Baflual  to  repeat  an  lnsCruoti<ni  fa  not 
mot, 

(October  80,1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Bartholomew  County 
in  favor  of  plaintiS  in  an  action  to  recover  dam- 
ages for  penooal  Injuries  resnltiDg  in  death, 
and  alleged  to  have  been  caused  1^  defendant's 
n»llgence.  Aprmed. 
The  facts  are  fully  stated  in  the  opinion. 
Mt.  S.  Stanaifer.  for  appellant: 
Tbe  alleged  conduct  of  the  crew  of  the  mixed 
bain  at  Lwibert's  Btation  has  no  place  in  the 
case;  for,  evrai  if  misoondact,  it  was  not  tbe 
prortmate  cause  of  Holland's  death. 
Wbart.  Neg.  §  97;  3  Thomp.  Neg.  1088  et 

*^he  call  of  '  'Hope"  at  Lambert's  Station,  not 

Sretended  to  bebyanemploy^of  tbe  Company, 
id  not  impose  any  duty  on  the  Company  to 
Holland. 

iMumbut  dl.  0.  R.  Go.  v.  FarreU,  81  Ind. 
4M. 


Where  a  passenger  has  bought  a  ticket  he  is 
bound  to  remain  on  the  train,  and  the  Com- 
pany will  not  be  liable  to  him  for  injuries  in- 
curred while  geUing  on  or  off  at  an  intermedi- 
ate station. 

Statt  V.  Grand  Trunk  B.  Co.  t»  Me.  178; 
FrtMt  V.  Grand  Trunk  R.  Co.  10  Allen,  887; 
KeUer  v.  Siovx  City  <68t.P.R.Co.  37  Minn.  178. 

If  tbe  negligence  of  Holland  exposed  him  to- 
the  risk  of  Icjury  or  death,  then  there  can  be 
no  recovery  for  negligence,  even  if  the  crew  of 
the  passenger  train,  after  becoming  aware  of 
the  danger,  could,  by  tbe  exercise  of  ordinary 
care,  have  avoided  Uie  injury. 

Tare  HauUA  I.  R.  Co.  v.  Graham,  90  Ind. 
280. 

A  drunkard  may  be  guOtv  of  contributory 
negligence  by  getting  druDK  before  putting- 
himself  in  a  poBttion  of  danger  in  which  be  re- 
ceives lujuriefl  from  which,  had  he  been  sober, 
he  would  have  escaped. 

WharL  Neg.  g  806;  3  Thomp.  Neg.  1175; 
1  Thomp.  Neg.  480;  Wel^  v.  IndianapolU  A  F. 
R.  Co.  3  West.  Rep.  651,  105  Ind.  65. 

In  an  action  for  oeglect  of  duty,  it  is  not 
enough  for  platntifF  to  show  that  defendant 
neglected  a  duty,  and  that  he  would  not  have 
been  injured  if  the  duty  had  tieen  performed, 
but  he  must  also  show  that  the  duty  was  im- 
posed for  his  benefit,  or  was  one  which  defend- 
ant owed  him  for  his  security  from  injury. 

Smith  V.  Tripp,  18  R  I.  163;  ffDtmndt  T. 
Providenee  A  W.  R.  Co.  6  R.  I.  311;  Morrimfr 
V.  Providence  A  W.  R.  Co.  1  New  Eng.  Rep. 
606, 15  R.  I.  371.  See  also  Wbart.  Neg.  ge  8, 
24. 

If  the  facts  and  circumstances  point  just  a» 
much  to  the  nei^Ifgeoce  of  Holland  as  to  it<i  ab- 
sence,  or  point  m  neither  direction,  then  there 
can  be  no  recovety. 


came  aware,  or  mi^ht  have  become  so  by  exercise 
of  (Hrdlnar7  care,  of  deceased^  imminent  peril. 
Ouentber  v.  BU  Louis,  L  H.  *  8.  B.  Co.  U  West.  Rep. 
nBJ61lo.»8. 

wberea  passengerto  Injnred  bjr a oolllslon with 
another  train,  the  fact  is  prima  facie  evidence  of 
negligence  on  tbe  part  of  the  carrier.  Yorktown 
Tump. Co.  V.  Leonhardt,  8Grat.  Bep.  716, 66  Md. 70; 
Albertl  V.  NewTork.  X,.  B.  ft  W.  ILOo.  48  Hun,  421. 

Wben  the  ptalntUt  proves  be  was  a  passeover 
upon  defendants  train,  and  that  tbe  car  in  which 
he  was  seated  left  tbe  track,  and  he  suffered  inju- 
riea  thetebr,  a  presumption  of  negligence  arises 
against  the  company,  mdj  to  be  overcome  by  evi- 
denoe that  tbe  casual^  resulted  from  inevitable  or 
unavoidable  accident.  LouiBvUle,  N.  A.  ft  0.  R.  Co. 
T.  Jones.  7  West.  Sep.  38, 106  Ind.  S61. 

Where  a  passenger  shows  the  failure  of  the  ear- 
lier to  con  vey  him  safcly  be  has  madea  prima  fiude 
case,  and  the  carrier  Is  bound  to  show  ttiat  It  exer- 
cised care.  Yorktown  Tomp.  Ca  v.  Leonliardt,  8 
Gent.  Bep.  716,M  Hd.  10. 

Ortiittary  care  ra/utred  of  pamenger. 

In  an  action  for  n^Ilgence  the  "ordlnary'Vcare 
rightly  demanded  of  tlie  person  injured  is  that  care 
which  a  reasonably  prudent  and  cautious  man 
would  take  to  avoid  injury  under  like  clrcumstan- 
oea.  ChieatoftA.R.Co.v. AdleriIU.)21K.E.Bep. 
846. 

In  an  action  for  negliffenoe  the  proper  definition 
of  the  care  required  is  "such  care  and  caution  as  an 
ordinarily  prudent  person  would  exercise  under 
similar  circumstances,*'  and  a  deflnltiou,  as  that  ex- 
ercised by  an  "ordinary"  man.  Is  Incorrect  'Austin 
6L.R  A. 


ft  N.  W.  B.  Co.  T.  Beatty  (Tex.)  II  S.  W.  Rep.  868: 
Needham  v.  LouIsvlUe  ft  N.  R.  Co.  8fi  Ky.  423;  Louls- 
vlUe  ft  N.  R.  Co.  V.  Oower,  86  Tenn.  466;  Parvls  v. 
Phihidelphia,  W.  ft  B.  B.  Co.  (DeL)  17  AtL  Hep.  70L 

Ordinary  care  is  that  degree  which  a  man  of  ordi- 
nary prudence  would  exercise,  not  that  which  any 
particular  man  or  class  of  men  would  exercise. 
Louisville  ft  N.  R.  Co.  V.  Gower,  supra;  Blohmood 
ft  D.  B.  Co.  V.  Howard,  79  Oa.  44. 

Unless  tbe  injured  party  Iwa  used  ordinary  care> 
gross  negligence  of  defendant  will  not  autburise  a 
recovery  wbere  the  injured  party  is  guilty  of  negll- 
genoe,  although  alight  In  comparison.  Wlllard  v. 
Bwansen,  US  UL  8B1. 

An  Instmctton  deflnhig  "ordinary  care"  as  such 
care  as  persons  of  average  prudence  and  oaution 
would  use  for  like  purposes  and  under  tike  olrcum- 
Btanoes  should  have  omitted  the  w<»d  "average."' 
Harsh  V.  Benton  Go.  78  Iowa,  46B. 

Tbe  degree  of  care  Is  dependent  In  aome  measure 
upon  the  capacity  of  the  party  injured.  DuS^  v. 
Ho.  Pac.  B.  Co.  S  West  Bep.  SOI,  19  Ho.  App.  880. 

UabOttyof  raOroad  oompany  foraotiof  iUaaenta 
anditroaHt*. 

Railroad  companies  are  responrible  for  any  oon- 
duot  of  their  agents  and  officials  In  the  natural  and 
necessary  discharge  of  duties  Inoideot  to  tbe  serv* 
toe  in  which  they  are  employed.  Georgia  Fan.  B. 
Co.  V.  Pro  pet,  88  Ala.  518. 

A  master  is  chargeable  with  the  conduct  of  hfs 
serrant  only  when  be  acts  In  the  execution  of  the 
authority  given  him,  Horrls  v.  Brown,  III  N.  Y. 
S27;  North  Chicago  City  R.  Co.  v.  Gastka,  128  Ill.*618, 
4  L.  R.  A.  4^;  Hott  v.  Consumers  loe  Co.  78  N. Y.  64^ 
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Toledo,  TT.  &  W.  R.  Co.  t.  Srannoffan.  75 
Ind.  490;  Indiana,  B.  <£  W.  B.  Co.  t.  Oreene, 
8  West.  Rep.  863,  10«  lod.  378. 

WbsteTerniay  have  been  thekDOwIedge  or 
information  of  the  crew  of  the  first  train,  was 
not  the  knowledge  of  the  Company  or  of  the 
crew  of  the  second  train. 

McClelland  V.  LouitviUe,  N.  A.  A  C.  K  (h. 
94  Ind.  276. 

If  deceased  was  a  trespasser,  there  could  be 
no  recovery. 

BeU  B.  it  Stock- Yard  Co.  v.  Mann,  6  West. 
Bep.  814, 107  Ind.  98;  OineinnaU,  B.  A  1.  R. 
Oo.Y.  Butler,  1  West  Rep.  110. 108  Ind.  SI. 

Mmrt.  O.  W.  Cooper  and  C.  S.  Baker, 
for  appellee: 

It  H  the  duty  of  the  carrier  to  observe  the 
same  care  toward  a  drunken  as  a  sober  passen- 
ger. 

MOliman  v.  Neu  York  Omt.  AH.  B.B.  Oo. 
66  N.  Y.  648. 

Proof  of  tbe  bappeniDg  of  an  acddent  to  a 
passenger  is  prima  fade  evidence  of  negligence 
on  the  part  of  tbe  carrier. 

Terre  Haute  A  J.  B.  Co.  v.  Buck,  96  Ind. 
364,  18  Am.  &  Eng.  R.  B.  Gas.  284;  Black, 
Proof  and  Plead,  in  Accident  Cas.  15,  note  1. 

When  passengers  have  alighted  at  h  way 
station  it  is  the  du^  of  the  omcera  of  the  train 
to  notify  them  by  signals  when  Uie  train  is 
about  to  start 

Dem  T.  MiMouH,  S.  A  T.  R.  Oo.  69  Mo.  39. 

Of  any  violent  expected  jars  tbe  carrier  must 
give  notice. 

Indianapolis  A  St.  L.  B.  Oo.  v.  Bor^,  98  U. 
S.  291  (38L.  ed.  898);  Whart.  Neg.  ^  649. 

If  Holland  had  fallen  off  the  train  through 
bis  own  fault,  and  was  there  on  the  track  in  a 
dazed.  unconBctons  and  intoxicated  condition, 
and  tbe  Company  was  aware  of  the  facts,  as  al- 


leged.lwhathumanHyreqnired  would  certainly 
overcome  tbe  mere  duty  to  tbe  tiavellng  public 
to  make  schedule  time. 

Sweeney  v.  MinneapoUt  A  8t.  L.  R.  Ob.  88 
Minn.  163,  22  Am.  &  Eng.  R  R.  Cas.  804: 
Wkit»cm  V.  Franklin,  84  Ind.  892. 

The  alleged  conduct  of  the  crew  of  the  mixed 
train  toeewer  with  the  fact  that  injury  came  to 
Holland  shortly  after,  while  on  tbe  track  in  tbe 
condition  alleged,  shows  a  complete  cause  of 
action  against  appellant,  regardless  of  tbe  al- 
le^d  negligence  of  the  crew  of  the  passenger 
tnun. 

Indianapoli*.  P.  A  C.  R.  Oo.  v.  Pitxer,  4 
West.  Rep.  250,  109  lod.  179,  25  Am.  &  Eng. 
B.  R.  Cas.  819,  and  authorities;  Central  B.  (S. 
V.  Qlan,  60  Ga.  441;  LmiiwilU.  C.  A  L.  B.  Oo. 
V.  SuUivan,  81  Ky.  634,  16  Am.  &  Eng.  R.  R. 
Cas.  890;  Wemnire  v.  Woife,  62  Iowa,  583:  Me- 
deOand  t.  LmittiiUe.  N.  A.  A  0.  B.  Oo.U 
Ind.  376,  18  Am.  ft  Eng.  R.  R.  Cas.  260;  Kean 
V.  Baltimore  A  0.  R.  Go.  61  Md.  154. 19  Am. 
&Bng.  R  R  Cas.  821;  Werner  v.  Citizens  B. 
Oo.  61  Mo.  868.  See  25  Am.  &  Eng.  R  R 
Caa.  note,  366.  863;  Morris  v.  Chicago,  B.  A  Q. 
B.  Co.  45  Iowa,  39;  2  Thomp.  Neg.  1178, 1166; 
Wbart.  Neg.  868  a;  2  Wood,  Railway  Law, 
1268. 

It  will  not  do  to  say  that  Holland  ^as  negli- 
gent because  be  may  have  been  intozlcatea  at 
Uie  time  of  tbe  injury.  Intoxication  is  not 
per  te  contributory  negligence. 

Thorp  v.  Brookfidd,  m  Conn.  820;  Alger -v. 
Lowell,  8  Allen,  402;  Maguire  v.  Middlesex  R. 
Co.  115  Mass.  389;  Kean  v.  BaUimore  A  O.  R. 
Oo.  61  Md.  154,  19  Am.  &  Eng.  R  R  Can. 
835,  note;  Maw  v.  King  and  A^n  Twps.  8 
Ont.  App.  348,  2  Am.  ft  Eng.  Corp.  Cas.  676; 
4  Wait,  Act  and  Def .  688. 

To  defeat  a  recovery  on  tbe  ground  of  tbe 


Cfalca^,  M.  ft  St.  P.  B.  Co.  V.  West,  ISWesL  Aep. 
17a,U6IU.8a);  BeUlf  V.  Hannibal  A  Bt  J.  B.  00.18 
Weat.  Rep.  868, »  Ho.  60^  Clark  v.  KoeUer,  «t  Hun, 
«B6,12N.T.  8.  R.573. 

A  railva)'  company  1b  liable  tor  the  actfl  of  those 
In  charge  of  Its  train.  In  expeUlDg  a  paSBengerfroni 
it  Gain    lOanflapolla  &  Bt.  L.  B.  Co.  av  HInn.  2Sn. 

"Negllgenoe"  is  suob  an  omission,  by  a  reasonable 
pereon.  to  use  that  degree  of  oate,  dlUj^nce  and 
skill  which  it  was  his  leiral  duty  to  use  for  the  pro- 
tection of  another  person  from  injury  as.  In  a  nat- 
ural and  continuous  sequence,  oausea  unintended 
Injury  to  tbe  latter.  Buold  v.  Cone  (Pla.}  880.  Bep. 
100. 

Bven  a  trespasser  on  a  train  cannot'.be  treated  Id  a 
wUUuI,  wanton  or  maltoious  manner.  AtohlBOD,T. 
*8.F.  B.  Co.  T.  Gants,  88  Kao.  808. 

lytAy  as  to  persons  expoMd  to  danger  on  Us  traehs. 

The  basis  of  liability  In  negllsenoe  oases  is  the 
Tlolatton  of  some  legal  duty  to  exercise  can.  Cn- 
*slok  V.  .Adams,  115  N.  T.  (6, 40  Alb.  L.  J.  48, 28  N.T. 
8.  B.54e. 

A  railroad  company  is  not  liable  for  damage  that 
accrues  to  others  in  the  exercise  of  its  legal  rigbta 
"bj  running  its  engines,  etc.,  unless  the  damage  is 
caosed  by  Its  n^ligenoe.  Bernard  v.  BlohmcHid, 
P.  *  P.  R.  Co.  18  Ta.  L.  J.  184,  8  g.  B.  Bep.  786; 
Alabama G. 8.  B.  Oo.  v.  Arnold,  84  Ala.  UV,  5Am. 
St.  Bep.  864. 

Negligence  fa  fiiiluTe  to  ezendse  the  care  required 
by  law,  whieh  Is  such  care  as  Is  neoeasary,  under 
the  ciroumstanoea,  to  aecure  the  protection  of  the 
ves,  persons  and  property  of  others.  Sbumaober 
L.  RA. 


V.  St.  Louis  A  S.  F.  B.  Co.  30  Fed.  Bep.  174:  Nolan 
V.  New  York  ft  N.  H.  B.  Ca  1  New  Eng.  Bep.  888, 68 
Conn.48L 

It  Is  the  duty  of  one  In  oharire  of  an  engine,  00 
dlBCOveiing  a  pereon  on  the  track,  to  use  all  reason- 
able efforts  to  prerent  an  accident.  State  v.  BaUli- 
m(»e  ft  O.  B. Co.  12 Cent.  Bep.  800,  80Hd.8BDL 

The  terms  "ordinary  oare"  and  "dDlgenoe" 
which  railroad  comoanles  are  bound  to  ezeroise, 
when  applied  to  the  management  of  railroad  en- 
gines and  oars  in  motion,  must  be  understood  to 
mipart  all  the  oaze  and  olrcumspeotion,  pmdeaoe 
and  discretion,  which  the  peculiar  oircunistancee  of 
the  plaoe  or  caution  reasonably  require  of  such 
company  or  their  servants;  and  this  will  be  m- 
oreased  or  diminished  In  tbe  movement  or  opera- 
Uon  of  them.  Parvls  v.  Pblladdpbla,  W.  ft  B.  B. 
Co.  (BeLj  IT  Atl.  Bep.  708. 

The  burden  of  proof  Is  on  the  defendant  to  dem- 
onstrate the  care  in  operation  of  Its  trains,  and 
maintenance  of  safe  appliances.  Cleveland,  C.  O 
ftI.B.Oo.T.'Newell,l  West. Bep.  m,  101Ind.ai4. 

It  Is  the  duty  of  an  engineer,  under  HiU.  ft  V. 
(Tenn.)  Code,  fi  1208,  subseo.  4,  on  discovering  any 
person,  animal  or  other  obstruction  upon  the 
track,  not  only  to  use  every  possible  means  to  stop 
tbe  tiiUn,  but  also  every  means  to  prevent  the  ac- 
ddent, by  sounding  the  alann  whistle  and  other- 
wise. Memphis  ft  C.  B.  Co.  v.  Scott  87  Tenn.  484. 

When  servants  of  a  railroad  company.  In  charge 
of  a  toaln,  discover  that  a  trespasser  on  tbe  track 
has  placed  himself  in  p^l.  It  Is  their  duty  to  nse 
all  reasonable  means  at  their  command  to  save  his 
life,  and  tbe  cfmipany  is  lialde  ttae  Vbete  fafluze  to 
do  so.  Loaisvllle  ft  N.  B.  Co.  v.  Ocdmnan,  88  Ky. 
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Intoxlcatkn  of  (the  deceased  his  intoxicatloQ 
muit  not  only  have  contrltmted  to  his  Injury, 
but  moBt  also  have  been  the  immediate  and 
proximate  cause  of  his  injury. 

mve  V.  Flack,  90  lud.  20S;  Kraeh  t.  EeO- 
man,  68  Ind.  018;  Wcuhington  t.  Baltimore  <& 
O.  B.  Co.  17  W.  Ya.  190,  10  Am.  &  Edit,  a 
B.  Cas.  754;  Keawr.BaUimore  ^  0.  B.  O0,  01 
Ud.  154. 

There  was  no  requirement  that  Holland 
should  keep  hia  seat  during  the  whole  trip. 

6*08  T.  Metropolitan  B.  Ob.  L.  R  6  Q.  B.  161; 
Wegtem  Maryland  S.  Go.  v.  Stanley,  61  Md. 
S66,  18  Am.  &  Eng.  R  R.  Cas.  206;  Whart. 
NoK.  868;  2  Wood,  Railway  Law,  1162. 

U  the  facta  all^^  abow  alflrmatiTely  that 
Holland  vas  on  the  tncfc  aa  a  reault  of  the 
wrongful  act  of  appellant,  it  cannot  be  aafd 
that  he  was  a  trespassOT. 

iTulianapolit,  P.  C.  B.  Oo,  t.  PttMer,  4 
West.  Rep.  300,  109  Ind.  179. 

The  engineer  had  been  informed  that  HoUand 
had  fallen  oft  intoxicated,  was  walking  to- 
wards fata  train  and  misbt  be  found  aiwng 
down  upon  the  track.  Under  such  circnm- 
stances  the  engineer  was  bound  to  make  a  rea- 
sonable effort  to  become  acquainted  with  Hol- 
land's situation — to  keep  a  reasonable  lookout. 

Welah  V.  Jaekton  County  Soru  R.  Go.  81  Mo. 
466.   See  25  Am.  &  Eng.  R  R.  Cas.  8S1,  noU. 

Elliott,  CA.  J.,  delivered  the  opinion  of  the 
ocnut: 

The  material  fiacta  8tat«d  in  llie  seocnid  para- 
graph of  Vt\a  appellee's  compl^nt  are  tbeee: 
On  the  18tb  day  of  AprU,  1886,  CJriah  Holland, 
the  appellee's  intestate,  entered  a  train  of  the 
appelant,  which  carried  both  passengers  and 
freight,  at  the  City  of  Columbus,  and  paid  his 
panagetotbeTownof  Htqie,  a  r^cnlar  station 


on  the  Une  of  the  appellant's  road.  When  the 
train  on  which  the  intestate  was  a  passenger 
reached  the  station  of  Lambert,  a  voiot  tie- 
tween  the  City  of  Columbus  and  the  Town  of 
Hope,  the  appellants  employes  failed  and  n^- 
lected  to  announce  the  name  of  the  station,  bat 
someone  in  the  car  called  out,  "Hwe,"  as  if 
naming  the  station.  After  the  tain  had  stop- 
ped at  Lambert,  the  intestate,  belienng  It  to 
be  the  station  for  wbldi  he  bad  taken  passage, 
endeavored  to  alight  from  the  train  in  the  usual 
manner;  and  the  emi^oy^  of  the  appellant, 
without  giving  any  warning  or  notice,  carekes- 
Iv  snd  negligently  caused  the  train  to  be  sud- 
denly started,  and  the  intestate,  without  any 
fault  on  his  part,  was  thrown  violently  from 
the  pisiform  of  the  car  on  whieh  be  was  stand- 
big  onto  the  track.  The  fall  rendered  btm  un- 
conscious, and  of  this  the  appellant  bad  knowl- 
edge, as  well  as  of  its  cause.  Soon  after  the 
occurrence,  and  while  the  intestate  was  upon 
the  appellant's  track  in  a  dazed  and  partially 
unconscious  condition,  at  a  point  seventy  rods 
distant  from  Lambert,  theappellanfs  employes 
in  cbaive  of  a  passeiuier  train,  and  bamg 
knowledge  of  the  fact  oihis  fall  from  the  train 
and  his  condition  in  ^me  to  have  avoided  In- 
jury to  him  by  tbe  exercise  of  ordinary  care, 
n^igently,  and  without  giving  uiy  signal  or 
warning  of  the  approach  01  tbe  train,  or  taking 
any  precaution  to  avoid  injuring  him,  caused 
the  passenger  train  to  run  upon  him,  Uius  caus- 
ing bis  death,  without  any  nnlt  or  nogUgeBco 
on  his  part. 

It  Uie  Intestate  had  been  on  the  track  throofdi 
no  fault  (tf  the  appellant,  and  without  knowl- 
edge on  its  part  of  hia  condition,  no  acCfoo 
could  be  maintained;  but  he  was  on  the  track 
throufi^  tbe  UxlM  ot  tbe  aniellant,  and  it  did 
know  of  his  oooditloo. 


SStt  Tnw.OapeVear  *T.T.  B.  Oo.»N.  aSBe,  6 
Am.  Bt.  Rep.  Btt. 

A  railroad  company  owes  no  dat;'  to  a  trespasser 
on  Its  track  until  hia  presence  tbere  Is  dlacoTered: 
and  even  then,  those  In  obarge  of  a  tnln  have  a 
rlgfat  to  presume  that  he  will  act  so  as  to  av<M  in- 
Jorr  unless  ft  Is  obvloas,  either  from  hlfl  oondftlon 
or  from  extraneous  nircuntstanoes,  that  he  oaonot 
do  so.  St.  Louts,  I.  H.  ft  B.  R.  Co.  v.  Honday.  49 
Ark.XGr:  WUUams  v.  KansssCltjr,  8.  *  H.  R.  Co.W 
Mo.  nifi  Btate  v.  Baltimore  *  O.  B.  Co.  OB  Md.  W; 
BiOtlmore  *  O.R.  Go.  v.  State.  flBMd.  BSl;  Inter. 
oaMonal  ft  Q.  N.  R.  Co.  v.  Koehu,  70  Tex.  6SB;  Nor- 
folk ft  W.  B.  Co.  V.  Harman,  88  Va.  5M. 

A  tsilroad  company  la  under  no  obligation  to 
keep  a  speiriailookoat  for  intaruden  or  tieapaascaa 
ontti  CraOk,  ezoept at  publlo crosslnga  andwUaiin 
thehmltsof  towns  orolttes,  and  Is  only  bound  to 
reasonable  dlllReooe  after  they  are  or  ougbt  to  be 
dlsoovered.  Columbus  ft  W.  B.  Co.  v.  Wood,  88 
Ala.  18ft. 

I>utv  of  eore  as  to  one  in  Aelplesi  condition. 

Tb«  duty  of  care  and  of  abstaining  from  unlaw- 
f  ally  Injuring  aooUier  appUea  to  the  siok,  weak  and 
inttrai,asfidly  asto  the  stroDgandbealthy.  La- 
pletaw  V.  Morgan's  L.  ft  T.K.  ft  S.  8.  Oo.  1 L.  B.A.  an. 
40  La.  Ann.  OQ. 

fiAcMavMtt  moy  mppiy  toant  of  »ptt^  int«nt. 

Tbe  fast  that  one  has  nsiriUaslj  put  himself  in  a 
place  of  danger  is  no  ezoose  foranotherTs  purpose- 
ly or  reukleesly  tsjurlng  hhn.  Shumaoher  v.  Bt 
Louis  ft  S.  V.  B.  Oo.  89  Vsd.  Bep. 

«L.a  A. 


Bnttre  absenoeoC  proper  oare  necessary  to  ten- 
der safto  Ufa,  penon  and  property  shows  a  ooo- 
sofoufl  Indlirerenoe  to  oonsequenoes,  making  a  esse 
of  oonstmctive  or  illegal  willfulness.  IMd. 

WUlfai  negleot  Is  an  mtentlonal  failure  to  per- 
formamanltat  dutr  inwhloh  the  piAUobaaan 
Interest,  or  which  Is  important  to  tbe  petsou  in- 
jured. In  either  preventing  or  avoiding  the  injury. 
Kentucky  Cent.  R.  Co.  v.  Gastlneau,  88  Ky.  119. 

Gross  neglect  la  defined  to  be  the  want  of  that 
oare  wtaiofa  an  ordinary  man  of  common  sense,  un- 
der tbe  droumstaQoes,  takea  of  his  own  property. 
Hark  v.  Hudson  Blver  Bridge  Co.  4  Cent.  Bep.  SOT, 
WON.  T.28. 

That  gross  oesdlgenoe  Is  sach  oegUgenoe  as  evt- 
denoes  a  dtsposltton  to  Inflict  Injinr  or  see  it  ia- 
flloted,  fsttotaeoiTectdeanltlonof  It.  FlttSbutsfat 

C.  ft  St  X..  B.  Go.  V.  MoGrnth,  1  West  Bep.  048,  UK 
DL172. 

Groaa  negligence,  to  be  the  ground  for  ezemplacx 
damages,  should  be  that  entire  want  of  oare  wfedoh 
would  raise  tbe  belief  that  the  act  or  omMtm  com- 
plained of  was  the  result  of  a  conscious  Indifference 
to  the  right  or  welfare  of  the  person  to  be  affected 
bylt  Missouri  Fa&B.  Co.  v.Shaford.nTeK.  ML 

Oontrlbutwry  negUgenoels  no  defense  when  do- 
fnidanfB  negligence  was  retfUeas  or  wantcm.  Kan- 
sas Pso.  B.  Go.  V.  Whipple,  80  Kan.  581;  LouisvUIe 
ft  N.  R.  Co.  V.  Brloe,  64  Ky.  SOB. 

Contributory  Degllgeooe  bss  no  relevanoy  to  an 
action  for  ejeoting  a  paMenger  from  a  railroad 
train  with  axoeeslve  force  and  vlolenoa,  beoauae 
such  an  act  Is  essentially  unlawfuL  GUoago.  St. 
L.  ft  P.  &  Co.  V.  Ems,  118  Ind.  SL 
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The  rale  applicable  to  caiee  where  penoiu 
tnspaaB  fm  the  oompaay's  tnck  cannot  govern 
In  such  a  case  as  this.  Even  if  it  should  be 
conceded  that  there  was  no  breach  of  dutj  on 
the  part  of  the  appellant  in  filling  to  announce 
the  station,  still  there  was  negligence  in  starting 
the  train  with  a  sudden  Jerk.  LtmimiUe  &  N. 
H.  Co.  V.  Onink,  119  Ind.  S42:  IndianapUia  ds 
8t.  L.  B.  Go.  V.  HoT9t,  98  U.  a  S»l  [28  L.  ©d. 
898};  Domy.  Mittovri,  £.aT.B.Oo.e»  Mo. 
S»iAnari»tv.  Union  i^se.iL Cb.80VMLRep.84fi. 

But  we  might  go  farther,  and  concede  that 
there  was  no  oegiigflnce  in  starting  the  train, 
and  still  we  should  be  required  to  hold  that  a 
cause  of  action  is  stated,  iDasniuch  as  the  fact 
that  the  Intestate  was  known  to  have  been 
diTown  to  the  track  In  an  effort  to  alight  from 
the  train,  and  rendered  nooonsdous,  made  it 
the  duty  of  the  appellant  to  use  care  to  prevent 
injury  to  him  from  its  own  trains.  A  railway 
carrier  of  passengers  has  no  right,  where  care 
and  diligence  can  prevent  it,  to  leave  a  helpless 
passenger  who  has  fallen  from  one  of  its  trains 
In  a  situation  of  known  danger.  If  a  passen- 
ger, without  fault  ou  his  part  or  that  of  the 
carrier,  but  aa  the  result  cn  a  pure  accident, 
should  be  thrown  from  the  train  upon  the 
track,  and  rendered  helpless,  it  would  be  the 
duty  of  the  railway  earner,  if  the  facts  were 
known  to  it,  to  use  proper  care  and  diligence 
to  OTevent  injury  from  passing  trains. 

The  appellant  was  bound  to  know  that  trains 
were  running  upon  its  own  road,  and  it  was 
under  a  duty  to  the  passenger  who  was  thrown 
upon  its  track  to  take  steps  to  prevent  injury 
to  him  from  the  danger  which  it  knew  he  was 
likely  to  incur  from  its  trains.  It  does  not 
matter  that  the  injurr  which  actually  occurred 
was  not  foreseen;  it  u  enough  that  it  was  such 
aa  might  naturally  result.  BiUman  v.  Indian- 
apoUt,  a  d  L.  a.  Co.  76  Ind.  166;  Dunlap  v. 
WatpuT^  Ind.  fi2»;  Lou4m)iUe,  N.A.AdR. 
Co.  V.  Wood,  118  Ind.  644-666,  Id  West  Rep. 
808  and  cases  dted;  Mm  v.  Windaor,  118  Mass. 
261;  Zone  v.  Atlantic  Workt,  111  Mass.  180. 

'  'It  is  not  necessary,"  said  the  court  in  the 
case  last  named,  "that  injury  in  the  precise 
form  in  which  it  in  fact  resulted  should  have 
been  foreseen."  It  needs  no  argument  to  dem- 
onstrate the  truth  of  the  proposition  that  dan- 
ger must  be  presumed  from  passing  trains,  if 
one  in  a  state  of  bewilderment  is  left  upon  the 
track.  A  long  line  of  cases  affirms  that  one 
who  goes  upon  a  track,  even  with  menial  and 
physical  faculties  undiminished,  is  in  fault  be- 
cause he  enters  a  place  of  danger;  end  the  one 
who  imlawfuUy  puts  another  in  such  a  place 
does  a  wrong,  and  is  precluded  from  averring 
that  the  Injured  person  was  where  he  had  no 
right  to  be.  Here,  the  currier  knowingly  left 
its  passenger  upon  the  track,  knowing,  also, 
that  injury  from  a  fall  from  its  train  had  im- 

Kired  his  mental  faculties;  and  it  cannot  be 
Id  blameless,  and  its  passenger  declared  a 
trespasser.  The  wrong  of  the  carrier  in  leav 
ingita  injured  passenger  on  the  track,  exposed 
to  great  and  known  peril,  without  mind  enough 
to  care  for  himself,  was  the  proximate  cause  of 
his  death.  The  case  is  stronger,  not  weaker, 
in  the  fact  that  those  in  charge  of  the  train 
which  ran  upon  him  were  informed  as  to  bis 
misfortune  and  his  iniury,  and  the  two  acts  of 
nei^igence  combined  in  one  efficient  cause;  and 


the  effect  which  might  uaturaUr  have  heeoi  ex- 
pected did,  in  fact,  result.  The  concurring 
wrongs  blended  in  one  strong  unity,  produchig 
a  legu  tort  fen-  which  the  wrong-doer  moat 
make  compensation.  EvaiimiUe  AT.H.R,  Go. 
V.  Oritt.  116  Ind.  458,  2  L.  R  A.  450:  Indiar^ 
apolit,  P.  &  (7,  B.  Vo.  v.  Piteer,  109  Ind.  179,  4 
West.  Rep.  350. 

If,  as  couosd  tacitly  assume.  It  were  true 
that  Hollaud'a  misfortune  was  due  sc^y  to  hia 
own  wrong  in  voluntarily  becoming  Into^- 
cated,  we  should  have  a  very  different  case. 
We  ^ould.  If  such  were  the  case,  hold  the 
paragraph  of  complaint  in  which  appears  the 
statement  that  he  was  intoxicated  to  be  insuf- 
ficient. This  we  should  do,  for  the  reason  that 
we  are  satisfied  that  a  carrier  is  not  bound  to 
protect  a  drunken  man  from  the  consequencee 
which  result  from  his  own  foUy  or  wrong. 
Wd^  V.  Indianapolit  AV.R.(h.  105  Ind.  65, 
2  West.  Rep.  651;  MeGMland  v.  LmisniUe,  N. 
A.&C.  B.CO.U  Ind.  276;  LovismOg,  0.  A  L. 
R.  Co.  V.  SulUmn,  81  Ey.  624. 

But  a  drunken  man  is  not  an  outcast,  and  the 
railway  carrier  cannot  negligently  suffer  harm 
to  come  to  him  while  he  is  a  passeng^.  It 
owes  htm  some  duty,  which,  at  its  peril,  It 
must  not  omit.  It  is  not  to  answer  for  his 
folly,  but  for  its  own  breach  of  duty.  A  iehiaon, 
T.  i  8.  F.  S.  Co.  V.  WOer.  88  Kan.  548;  Saii- 
teav  Co.  V.  VatlOev,  82  Ohio  St.  84S. 

Here,  the  dmnkoi  condition  of  the  deceased 
WBS  not  the  cause  of  his  injury;  for,  as  the 
complaint  avers,  and  the  demurrer  admits,  the 
cause  of  his  injury  was  the  carrier's  breach  of 
duty;  and  for  that  breach  of  duty  the  carrier  la 
answerable.  It  is  a  Just  and  beneficent  princi- 
ple, running  through  all  the  cases,  that  a  rail- 
way company  must  do  what  humanity  requires, 
where  it  acts  with  knowledge  of  another's  help- 
kes  condition.  Atchittm,  T.  dt  3.  F.  R  Go.  v. 
Weber  Kid  Sailtet^  Co.  •v.VaiMeit,mtpra;  Woh 
mire  v.  Wolfe,  52  Iowa,  668;  Sbrthem  (knt.  B. 
Co.  V.  Seate,  39  Md.420;  Walkers.  Great  West- 
em  S.  Go.  L.  R.  3  Exch.  228;  Swastey  v.  Gnioi^ 
Mfg.  Co.  43  Conn.  566;  AtlanUc  A  P.  R.  Go.  v. 
Reimer,  18  Kan.  468;  Marquette  <fe  O.  R.  Go.  v. 
T<^.  38  Mich.  389  (opinion  of  Cooley,  J); 
Terre  Haute  d  I.  R.  Co.  v.  MeMvrray,  W  Ind. 
868:  LouistiUe.  N.  A.AO.R.O0.  v.  PhiUipe, 
112  Ind.  60,  11  West.  Rep.  110. 

If,  let  it  be  supposed  for  illustr^on,  a  man 
should  be  seen  bound  to  the  track  in  time  to 
avoid  nmning  upon  him,  it  would  certainly 
be  an  actionable  wrong  to  run  a  train  upon  him. 
And  tbe  case  made  by  the  complaint  differs 
from  the  supposed  one  only  in  degree;  tojc,  if 
the  mui  on  the  track  is  so  helpless  from  mental 
incapacity  as  not  to  be  consdous  of  his  acts, 
and  this  is  known  to  the  railway  company,  it 
is  its  duty  to  use  reasonable  care  to  prevent  in- 
jury to  hmi.  In  such  a  case  the  presumption 
that  the  man  will  leave  tbe  track  cannot  ap- 
ply, although  it  would  apply  if  his  condition 
were  unknown  to  the  empforfis  of  the  oompo- 
ny,  or  had  not  been  caused  ny  tbem.  In  this 
instance  the  man  was  a  passenger;  and  his 
presence  on  tbe  track,  as  well  as  his  incapacilr 
to  avoid  danger,  was  the  result  of  the  carriers 
negligence.  In  no  sense  was  he  a  mere  tres- 
passer; for  by  the  wrong  of  tbe  Railroad  Com- 
pany he  was  tbrown  upon  the  track,  and  there 
left  in  no  condition  to  care  for  himself. 
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AmoDBthe  InstmctioDs  given  hj  ttae  court 
la  this:  '^o  establiab  the  cba^  of  wUlfulnesB 

as  set  out  in  the  fourtb  paragraph  of  the  com- 
plaint, I  instruct  you  that  an  actual  intent  to 
do  the  particular  injury  alleged  need  not  be 
shown;  but  if  you  find,  from  all  the  evidence, 
that  the  misconduct  of  the  defendant's  servants 
was  such  as  to  evince  an  utter  disregard  of  cod- 
sequeoces,  so  as  to  inflict  tbe  injury  complained 
of,  (bia  may  of  itself  tend  to  establish  willful- 
nesi."  In  our  judgment,  this  instruction  ez- 
preeses  onrrectly  an  abstract  rule  of  law.  Reck- 
KBaneas  reaching  in  degree  to  an  utter  disregard 
<XF  consequences  may  supply  tbe  place  of  a  spe- 
cific intent.  Paimer  v.  Chicago,  St.  L.  *  P.  B. 
Oo.  113  Ind.  aOO,  11  West.  Rep.  676;  Brannen 
T,  &dcemo,  G.  d  J.  Oravel  Road  Co.  115  Ind. 
IIB,  14  West.  Rep.  887;  Indiana,  B.  A  W.  B. 
Co.  T.  Wheelfr,  115  Ind.  258. 15  West.  Rep.  188. 

The  appellitnt's  theory  that  the  occurrence  at 
Lambert's  Station  must  be  excluded  from  con- 
rideration  is  embodied  in  several  instructions 
asked,  but  refused.  In  refusing  these  instruc- 
tiona  there  was  no  error.  Tbe  occurrence  at 
that  place,  as  is  evident  from  what  has  been 
said,  exerted  an  important  inflnoice  upon  tbe 
case,  even  if  appellant's  general  theory  were 
correct;  for  from  it  there  was  reason  for  infer- 
ring that  the  wrong  which  brought  the  intes- 
tate upon  the  track,  and  into  danger,  was  that 
of  the  appellant,  and  it  also  supplies  ground 
for  tbe  inference  that  the  appellant's  employes 
in  charge  of  the  passenger  train  which  Killed 
H<dland  knew  hiscfrnditUHi,  knew  what  caused 
it,  and  knew  that  he  was  exposed  to  danger. 
It  wanaated.  at  least,  tbe  inference  that  be  was 
not  a  mere  trespasser.  But,  more  than  this, 
that  occurrence  may  well  be  regarded  as  the 
cause  of  the  unfortunate  consequences  which 
culminated  in  Holland's  death.  It  is  not,  of 
course,  proper  to  afl3rm,  in  the  instructions,  as 
matter  of  law,  that  it  should  be  so  r^nrded, 
but  it  was  proper  that,  as  matter  of  lact,  it 
should  receive  consideration  by  tbe  jury.  Oo 
the  other  hand,  it  would  have  beeu  error  to  as- 
sert, as  matter  .of  law,  that  what  orcurred  at 
Lambert  was  not  tbe  proximate  cause  of  the 
injury.   If,  as  tbe  Jury  might  well  have  in- 


ferred, the  Du;liaent  oondoet  at  Lambert  waa 
the  cause  of  Hi^iand's  death,  then  the  conduct 
of  those  in  charge  of  the  train  which  killed  bim 
cannot  be  assi^ed  controlling  force.  If  tbe 
intestate's  death  was  the  probable  result  of  the 
wrong  at  Lambert,  the  right  of  action  was  com- 
plete, and  the  defendant  liable  for  tbe  legal 
consequeoces  of  that  wrong.  If  death  was  tbe 
result,  then  for  causing  death  tbe  appellant  is 
respoDslble.  As  stnmgly  as  it  could  well  be 
done,  the  court  directed  the  jury  that  if  Hol- 
land's presence  on  the  track,  and  his  injury, 
were  owing  to  his  drunken  condition,  there 
could  be  no  recovery;  and  the  fact  that  Ibis  di- 
rection was  not  repeated  does  not  give  appel- 
lant just  reason  to  complain.  It  is  a  general 
rule  that  instructions  need  not  be  repeatra:  and 
this  rule  disposes  of  many  of  the  questimis  ar- 
raed  by  counsel.  Union  Miii.  L.  Int.  Co.  v. 
ButJtanan,  100  Ind.  68. 

We  do  not  bold,  or  mean  to  hold,  that  if  the 
appellant  had  been  free  from  fault  at  Lambert, 
the  notice  of  Holland's  condition  would  have 
required  it  to  run  its  trains  soslowly  as  to  avoid 
the  possibility  of  injuring  him.  On  the  con- 
trary, we  hold  that  the  wrong  which  produced 
his  mental  incapacity,  and  caused  him  to  wan- 
der  along  the  track  in  a  dazed  condition,  is  the 
;  one  which  constitutes  the  cbief  element  of  the 
right  of  recovery.  The  instructions  of  the  trial 
court  do  not  place  the  right  of  recovery  u;x)n 
the  acts  of  those  in  charge  of  the  train  which 
ran  over  Holland,  but  they  do  clearly  assert 
that  if  his  condition  was  caused  by  tbe  negli- 
gence of  the  defendant  at  Lfmibert,  and  that 
bis  presence  at  the  place  of  danger  was  the  re- 
sult of  that  condition,  the  appellee  is  entitled  to 
recover.  If  there  is  any  criticism  at  all  to  be 
made  upon  tbe  instructfons,  it  is  that  they  are 
too  favorable  to  tbe  appellant,  or  they  place  too 
much  stress  upon  tbe  conduct  of  the  persons  in 
charge  of  tbe  train  which  killed  Holland.  We 
have  considered  all  the  questions  argued  by 
counsel,  but  we  do  not  deem  it  necessary  to 
discuss  them  in  detail,  for  the  questions  we 
have  discussed  are  those  which  arise  in  the  case, 
and  control  its  decision. 

Judgment  affirmed. 


NEW  YORK  COURT  OP  APPEALS  (Sd  Dlv.). 


Charles  H.  HUNTER,  Aspt..  . 
e. 

NEW  YORK,  ONTARIO  &  WESTERN 
R.  CO.,  Appt. 

(....N.Y....J 

1.  A  brakenum,  aeeln^   that  the  en- 
trmmoe  to  m,  tannel  is  hlfl^h  enough  to 


permit  safe  paassffe  while  standioir  on  top  of  a 
train,  has  a  rlxht  to  assume.  In  the  absraoe  of  no- 
tice to  the  contrary,  that  the  tunnel  Is  of  suiA 
height  throughout. 
8.  Judicial  notiee  may  be  taken  of  the 
height  of  the  htunan  body  and  the  meas- 
urement of  Its  SGversI  porta  for  the  purpose  of 
roverslog  a  Judjrment  on  a  verdict  wblob  neoa^ 
aarilr  Involves  a  fliidlnBr,irithout  any  evidence  as 


Nova— Smnnt  does  not  osaume  listo  of  fiids(er*« 

ne(fl,toenee. 

A  servant  assumes  all  risks  save  those  which  flow 
from  tbe  master's  negllgenoe  tn  bis  duty  in  fumlsh- 
iog  safe  machinery  and  keepJnflrtbe  same  In  repair, 
and  need  not  keep  tbe  Implement  he  uses  in  repair 
or  search  for  or  report  defects,  unless  bound  to  do 
so  by  hlB  oontraob  Missouri  Fao.  R.  Co.  v.  Cren- 
Shaw,  71  Tex.  8Mi 

«Ja  r.a. 


A  servant  has  the  rl^ht  to  aasume,  unless  the  dan- 
^r  iB  pateat,  that  the  proper  officer  In  charge  of 
machinery  understands  the  nature  of  the  business 
and  approves  of  the  methods  of  operating  It,  and 
may  rely  upon  suohoffioer's  JudgmenL  HoDonald 
V.  Chicago,  St.  F.  H.  ft  O.  R.  Co.  (Minn.)  «  N.  W. 
Bep.  S80. 

A  brakeman  has  a  riffbt  to  assume  that  oars  which 
it  is  bis  duty  to  couple  are  in  good  ordtir  for  ooup- 
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to  plalotifre  height,  that  while  sitting  on  a  oar  he 
was  struck  on  the  head  by  an  arch  four  feet  seven 
Inohes  above  the  top  of  the  car. 

(Bradlni  and  Vaunt  J'm  dtawnt) 

(Deoember  9,  ISflB.) 

AI¥£A.L  by  defendant  from  a  judgment  of 
tiie  General  Term  of  the  Sapreme  Court, 
Second  Department,  affirming  a  jod^ent  of 
the  Orange  Circuit  in  favor  of  plaintiff  in  an 
action  to  recover  damagea  for  personal  Injuries 
alleged  to  have  resulted  from  defendant's  neg- 
lieence.  Beveraed. 

Plaintiff,  a  brakeman  employed  by  defendant, 
was  in  the  discharge  of  his  dnty  upon  the  top 
of  a  car  in  a  train  while  it  was  passing  through 
« tunnel.  There  was  midway  through  the  tun- 
nel an  arch  constructed  of  mason  work,  tbe 
height  of  which  from  the  track  was  coosidera- 
<bly  less  than  the  main  height  of  tbe  tun- 
nel. Of  the  existence  of  this  arch  plaintiff  bad 
Mxo  knowledge.  He  claimed  to  have  been  struck 
by  it  and  knocked  from  the  car,ieoeiThig  severe 
injuries,  to  recoTer  damages  for  which  he 
brought  thU  BOiL 

The  other  material  foots  folly  appear  tn  the 
opinion. 

Jfr.  WUliam  Va^amMtWith  Mr.  John 
B.  Kerr,  for  appellaat. 

Mr.  T.  A.  S«Mbd  for.respondent. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

AssuDiing  that  the  plaintiff  was  struck  upon 
Ihe  head  by  the  brick  arch  within  the  tunnel, 
and  that  he  was,  as  a  result  of  that  blow,  thrown 
from  the  cars,  and  injured,  I  think  there  was 
ample  evidence  for  the  jury  to  determine  that 
the  defendant  was  guilty  of  nef|;lect  producing 
the  accident,  and  that  the  plaintiff  was  free  from 
carelessness  contributiag  to  it  Tbe  jury  were 
warranted  in  finding  that  the  only  notice  that 
the  plaintiff  had  of  the  existence  of  the  arch 
was  that  received  from  the  tell-tale.  This  was 
located  about  200  feet  west  of  the  west  entrance 
of  the  tunnel.  It  served  as  a  warning  of  the  ap- 
proach to  tbe  tunnel,  but  It  gave  no  notice  of  the 
obstruction  within  the  tunnel .  A  person  receiv- 
ing its  warning,  and  noticing  the  height  of 
the  tunnel,  might  naturally  suppose  that  the 
height  at  the  entrance  would  tte  maintained 
throughout  its  length;  and,  if  tbe  height  was 
at  any  point  redoMsd,  that  notice  of  that  fact 
woula  be  g^ven.  Relying,  therefore,  upon 
what  would  be  apparent  to  his  observation, 
lie  was  exposed  to  a  danger  of  which  he  had 
no  notice  or  information.  The  defendant 
evidently  ]>erceived  the  weakness  of  this  part 
of  its  case,  and  gave  evidence  of  actual  notice 
of  the  exisleace  of  the  arch  to  plaintiff,  but 
upon  that  question  tbe  verdict  of  tbe  jury  is  in 
accord  with  tbe  plaiotifrB  testimony.  The 
plaintiff  also  testifled  that  be  was  instructed  to 


ride  upon  the  top  of  the  cars  at  places  where  it 
might  t>e  necessary  to  apply  the  brakes.  He 
was  approaching  such  a  point  ou  the  road  when 
the  accident  happened;  and  it  was  a  fact  for 
the  jury  to  determine  whether,  in  going  upon 
the  top  of  the  car  at  the  time  he  did,  he  was 
guilty  of  any  negligence.  Certainly,  if  he  had 
a  right  to  assume,  as  we  tbink  he  bad.  in  the 
absence  of  notice  as  to  the  existence  of  the  arch, 
that  there  was  room  in  tbe  tunnel  to  maintain 
a  standing  position,  he  would  not  necessarily 
be  careless  in  occupying  such  a  position  on  the 
car  near  his  post  of  duty.  The  difficult  ques- 
tion in  the  case  is  to  reconcile  the  plaintiff's 
theory  of  the  accident  with  the  evidence. 

It  appears  that  the  tunnel  at  the  west  entrance 
was  twenty  feet  high.  Two  hundred  feet  from 
the  entrance  tbe  brick  arob  began,  and  contin- 
ued for  a  distance  of  eighty-five  feet.  It  re- 
duced tbe  height  of  tbe  tunnel  to  fifteen  feet 
nine  inches,  measured  from  tbe  rail.  The  plain- 
tiff testifled  that  be  left  tbe  engine  and  went  on 
the  top  of  a  box-car,  and  sat  down.  His  exact 
words  arc:  "I  was  sitting  down  on  the  box- 
car,—on  the  head  box-car, — where  the  brake 
was.  I  went  out  on  the  box-car  and  sat  down 
and  tbat  is  the  last  I  remember."  This  car  was 
identified  and  provea  by  a  witness  called  by 
plaintiff  to  have  been  eleven  feel  two  inches 
high  from  the  rail  to  the  foot-board  that  the 
men  walk  on,  in  the  center  of  the  roof.  Tbero 
was  therefore  a  space  of  four  feet  and  seven 
inches  between  the  top  of  the  car,  where  plain- 
tiff was  sitting,  and  the  bottom  of  the  arch. 
There  was  a  cut  or  gash  on  plaintiff's  forehead 
which,  it  is  claimed,  he  received  by  coming  in 
contact  with  the  arch,  so  that  his  bead,  to  have 
recei^  a  blow  at  that  point,  must  have  been 
at  least  four  feet  eight  inches  above  tbe  foot 
board  on  the  top  of  tbe  car.  The  plaintiff's 
counsel  in  his  brief  has  endeavored  to  show 
tbe  space  between  the  car  and  the  arch  to  have 
been  much  less;  but  the  measurements  appear, 
without  contradiction ,  to  be  those  I  have  stated. 
The  theory  of  the  plaintiff's  case  was  tbat  he 
was  rendered  unconscious  by  a  blow  received 
on  bis  head  from  coming  in  contact  with  the 
arch,  and  that  be  was  carried  by  tbe  train  to  a 
point  about  800  feet  east  of  the  east  end  of  the 
arob,  where  be  fell  from  tbe  car,  and  was  run 
over,  and  his  foot  crushed.  That  be  might 
have  been  carried  to  the  point  where  he  was 
found  is  not  improbable;  but  that  he  could 
have  received  a  blow'on  the  head  from  the  arch 
while  sitting  upon  the  top  of  the  car  would  ap- 
pear to  be  physically  impowible. 

There  was  no  evidence  given  on  tbe  trial  as 
to  the  plaintiff's  size  or  height,  and  tbe  ar^- 
ment  is  now  made  tbat,  as  tbe  jury  saw  him, 
and  could  therefore  judge  of  his  size,  it  must 
be  assumed  tbat  it  was  not  impossible  for  his 
bead  to  have  reached  as  high  as  tbe  arch;  and 
the  learned  Judge  who  preaded  at  the  trial  ap- 
pears to  bave  submitted  this  question  to  the 


ling.  Qoodriob  New  York  Cent  ft  H.  B.  B.  Co. 
S6  N.  Y.  S.  R.  787. 

Tbe  law  doee  not  require  a  brakeman  to  know  ab- 
solutely all  the  defects  of  oonstruotlon,  and  all 
obstructions  along  the  line  of  the  railroad,  and  be 
Is  not  obliged  to  be  on  a  constant  lookout  for  de- 
fects and  obsbiiotlODB.  Chloaffo  ft  A.  B.  Co.  T. 
Jtdmson.  S  West.  BefhSBa,  lieni.SOB. 


A  railroad  company  1b  liable  to  a  brakeman 
another  road.  Injured  by  the  defective  oonfitructlon 
of  Its  station-house,  which  the  latter  road  usee. 
Nugent  V.  Boston,  a  ft  U.  B.  Co.  5  New  Eng.  Bep. 
866. 80  He.  ae.  Bee  Myhan  v.  Louisiana  BleoL  L.  ft 
P.  Co.  post, — ;  Taylor  V.  EvanavUteftT.  H.B.CO. 
post.  . 
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jnry ,  saying:  "If  the  plaintiff  was  sitting  down , 
it  is  for  you  to  say  whether  his  head  would  reach 
to  that  height."  The  verdict  of  the  jury  rests 
upon  an  afflnnative  answer  to  this  question; 
and  we  are  now  called  upon  to  aaj  whether  we 
will  accept  that  finding  and  sustain  the  Judg- 
ment, or  whether  we  will  take  judicial  notice 
of  the  height  of  the  human  body,  and  the 
measurenaents  of  its  separate  parts,  and,  bo  talc- 
ing notice  of  those  facts,  reverse  a  judgment 
that  ia  based  upon  a  finding  clearly  contrary  to 
the  laws  of  nature.  No  exception  was  taken 
to  the  charge;  but  by  an  exception  to  the  de- 
nial of  the  motion  to  dismiss  the  complaint, 
made  at  the  close  of  the  plaimtfl's  case,  and  re- 
newed at  the  close  of  the  testimony,  on  the 
ground  that  the  facts  proven  were  Insufficient 
to  constitute  a  cause  oi  action,  the  question  is 
properly  before  this  court.  Courts  are  not 
Dound  to  take  judicial  notice  of  matters  of  fact. 
Whether  they  will  do  so  or  not  depends  on  the 
nature  of  the  subjec^  the  issne  fnTolved,  and 
the  apparent  justice  of  the  case.  The  ride  that 
permits  a  court  to  do  so  Is  of  practical  value  In 
the  law  of  appeal,  where  the  evidence  is  clearly 
insufficient  to  support  the  judgmeat.  In  such 
case  judicial  notice  may  be  taken  of  facts 
which  are  a  part  of  the  general  knowledge 
of  the  country,  and  which  are  generally 
known,  and  have  been  duly  authenticated  in 
repositories  of  facts  open  to  all,  and  especially 
so  of  facts  of  officku,  sdentiflc  or  butorical 
character.  Thus  it  has  been  held  that  courts 
will  take  judicial  notice  of  matters  of  public 
history,  such  as  the  existence  of  the  late  civil 
war,  and  the  particular  acta  which  led  to  it 
(SwinnertotiY.  Columbian  Int.  Go.  »7N.Y.  174; 
Wood*  T.  WHder.  48  N.  Y.  164):  of  theffenenU 
course  of  business  In  a  community,  Indudlng 
the  universal  m^ctlce  of  the  banks  {Merchant 
Nat.  Bank  t.  HaU.  88  N.  Y.  888;  Terket  v.  P&rt 
JerntNat.  Bank,  89  N.  Y.  888-887);  that  books 
of  general  record,  giving  descriptions  and  stand- 
ing of  all  ships,  known  as  "American  Lloyds," 
"The  Green  Book."  and  "The  Record  Book," 
are  referred  to  bybuslDesB  men  for  the  purpose 
of  aacotatning  the  condition.capacihr  and  ralue 
of  ships  {SHoeovieh  t.  Orient  Mut,  Ins.  Co.  108 
N.  Y.  56,  68,  10  Cent.  Hep.  4S6);  of  the  value 
of  "pounds"  in  our  money,  and,  in  rendering 
judgment,  convert  them  into  dollars  (Johntton 
T.  Uedden,  2  Johns.  Cas.  274);  of  the  expecta- 
ti<m  of  human  life  {Jt^naon  v.  Hudson  Btver 
&  Co.  a  Dner,  684);  of  the  course  of  Beasons 
And  husbandry,  and  the  general  course  of  agri- 
culture, and  that  a  crop,  at  a  certain  date, 
would  not  have  matured  (Itos$  t.  Bomedl,  60 
Ind.  28S;  Fl<^d  v.  Bickt,  14  Ark.  286);  of  the 
time  of  the  rising  and  setting  of  the  sun  and 
moon  (CiMC  v.  Perew,  46  Hun,  57);  and,  gener- 
ally, of  those  things  which  happen  according 
to  the  ordinarr  course  of  nature, — the  course 
of  time  and  the  movements  of  the  heavenlv 
bodies,  the  coincidence  of  the  days  of  the  week 
with  the  days  of  the  month,  ordinary  public 
fasts  and  festivals,  and  legal  weights  and  meas- 
ures (1  Oreenl.  Ev.  pt.  1  cbap.  2,  ^  6).  And, 
to  ascertain  such  well-known  facts,  recourse  is 
bad  to  such  documents  and  references  as  are 
worthy  of  oonfldence. 

Within  this  rule  the  cotirt  may  take  notice  of 
the  size  and  height  of  the  human  frame;  and, 
doing  BO,  we  niow  that  the  plalntHrs  head 
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could  not  have  reached  to  a  height  sufficient  to 
come  in  contact  with  the  arch.  We  know  that 
the  average  height  of  man  is  less  than  6  feet; 
that  the  average  length  of  the  body  from  the 
lower  end  of  the  spine  to  the  top  of  the  head  ia 
leas  than  thlrty-alx  inches;  that  this  meaanre- 
ment  varies  but  little  in  adults;  and  that  the 
chief  difference  In  the  height  of  men  is  in  the 
length  of  their  lower  limbs.  To  assume,  there- 
fore, as  we  must.  In  order  to  aust^n  the  judg- 
meni,  that  the  top  of  the  plaintiff's  head,  when 
in  a  sitting  position,  was  four  feet  seven  inches 
above  the  board  on  which  he  was  sitting,  ia  to 
assume  him  to  have  been  not  only  far  above  the 
average  height  of  mau,  but  of  a  hcdgfat  beyond 
that  of  which  we  have  any  authentic  record. 
It  has  not  been  claimed  by  the  respondent  that 
the  plaintiff  was  a  man  of  extraordinary  height, 
and,  if  be  was,  I  think  a  fact  so  rare  in  tbe- 
course  of  nature  should  be  made  apparent,  in 
some  way,  on  the  record.  It  can  be  asswted,. 
I  think,  without  oootradictlon,  that  a  man 
whose  fbrehead  would  be  four  feet  seven  inch- 
es above  a  seat  upon  which  he  was  sitting- 
would  have  a  frame  at  least  nine  feet  high. 
History  affords  no  authenticated  instance  of 
men  attaining  such  height.  Buffon,  in  his 
Natural  History,  records  instances  of  men  at- 
taining extraordinary  heights,  but  modem 
writers  do  not  accept  his  statements.  Pliny 
tells  of  an  AraMan  nine  fert  high,  but  the 
story  is  not  anihenticated.  In  the  article  upon 
"Giants,"  In  the  Encyclopedia  Brittanica,  It  is 
stated  that  the  tallest  man  whose  stature  has 
been  authentically  recorded  was  Frederick  the 
Great's  Scottish  giant,  who  was  eight  feet  three 
inches  taU.  In  the  College  of  Borgeons,  In 
London,  there  is  a  skeleton  of  u  Crishman, 
who  was  named  "Charles  Bleme,"  which  nwM- 
ures  eight  feet.  Such  heights  are  of  rare  oc- 
currence, and  the  height  of  nine  feet  has  prol^- 
ably  never  been  attained  by  man. 

Suppose  tbe  proof  had  shown  that  upon  ap- 
proaching the  entrance  to  the  tunnel  tbe  plain- 
tiff was  standing  up,  and  bis  body  had  been 
found  lietween  me  entrance  and  tbe  west  end 
of  the  arch.  Would  It  be  assumed  that  Us 
head  had  struck  the  roof  of  tbe  tunnel,  which 
would  have  been  eight  feet  ten  inches  above 
the  top  of  the  car?  In  other  words,  would  tbe 
court,  to  sustain  the  judgment,  assiune  him  to 
have  been  over  eight  feet  and  ten  inches  in 
heightt  Yet  that  assumption  would  call  for 
no  greater  exercise  of  theimaglttation  than  to 
suppose  his  bead  to  have  reached  the  hottovn 
of  the  arch  when  he  was  in  a  sitling  posture. 
To  assume  either  fact  requires  us  to  wfievetbe 

Elaintifl  was  nearly,  if  not  fully,  nine  feet  in 
eight. 

I  think,  therefore,  tbe  court  may  take  judi- 
cial notice  of  the  fact  that  a  man  could  not 
strike  his  head  against  an  obstruction  four  feet 
and  seven  inches  above  tbe  place  on  which  he 
was  sitting;  and,  tliat  being  so,  the  negligence 
of  the  defendant  was  not  established.  In  no 
other  way  or  manner  is  it  suggested  that  the 
defendant  was  negligent,  except  in  the  main- 
tenance of  the  arch,  and  (he  failure  to  warn  tbe 

Slaintifl  of  Its  existence.  Unless  the  plaintifTs 
ijuries  can,  by  a  ineponderance  of  evidence, 
be  attributed  to  those  causes,  bis  case  must  fidl. 
Unless  the  proof  shows  that  he  struck  his  hewl 
against  the  arch,  tbe  judgment  can  only  be  siw- 
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taiiied  on  pare  speculation.  There  arenumer- 
OU8  vaye  in  which  the  accident  might  bare 
happened,  but  none  other  have  any  sapport  in 
the  teatimony;  and  if  the  case  is  left  in  such  a 
condition  that  it  is  just  as  possible  the  injury- 
came  from  one  cause  as  another  the  judgment 
must  be  reversed.  Taylors.  Tonken,  105  N.Y. 
303,  7  Cent.  Rep.  280. 

It  has  been  said  that  an  appellate  court  will 
not  take  judicial  notice  of  facta  not  proven  on 
the  trial,  for  the  purpose  of  reversing  a  juds- 
ment.  While  all  reasonable  intendments  should 
be  indulged  in  to  support  ajudgment,  the  court 
is  not  caDed  upon  to  assume  the  existence  of  a 
fact  which  is  contrary  to  the  ordinary  course 
of  nature,  solely  because  the  party  rawing  the 

ane^on  did  not  giva  oral  testimony  upon  It  at 
le  trial.  In  a  case  like  this.  In  which  it  ia 
well  known  tbat  it  can  be  submitted  to  a  jtny 
with  generally  hut  one  result,  the  judgment 
should  not  be  upheld  when  it  is  apparent  that 
the  verdict  is  not  supported  by  the  evidence. 
Here  the  finding  which  must  exist  to;  support 
the  judgment  Is  bo  contnuy  to  oar  geoeial 


knowledge,  and  so  far  outside  of  common  oc- 
currence, that  it  may,  in  the  absence  of  further 
proof,  be  r^arded  as  contrary  to  nature,  and 
hence  untrue;  and  substantial  justice  will  be 
done  by  reveiBing  the  judgment,  and  granting 
a  new  trial.  Upon  such  trial,  if  the  plaintiii 
was  a  giant  in  stature,  or  if,  as  claimed  by  the 
learned  coiinsel  for  respondent,  the  space  ahove 
the  car  was  less  than  I  have  stated,  such  facta 
nm  be  made  clear. 

The  judgment  liKould  be  reverted,  and  a  nem 
trial  granted,  eoeta  to  cAide  event. 

Fcllett.  Ch.J.,  and  Potter  and  Parkar* 
JJ.,  concur;  Hai^t,  J.,  not  sitting. 

Bradley  and  Vann.  JJ.,  dissent,  for  the 
reason  tbat  the  ground  upon  which  Ju^ 
Brown  founds  his  conclusion  was  not  specin- 
cally  raised  at  the  trial,  and  it  does  not  neces- 
sarily appear  that  it  might  not  have  been  obvi- 
ated if  it  had  been  so  raised  there;  and  that, 
in  such  case,  judicial  notice  of  a  fact  upon 
which  no  evidence  was  given  or  point  made  on 
the  trial  should  not  be  tuen  for  uie  purpose  of 
reveidng  a  judgment 


HASSACHDSETTS  SUPREME  JUDICIAL  OOURT. 


HOPEWELL  HILLS 

TAUNTON  SAVmOS  BANK  et  al. 

(.—Mass.-...) 

1.  In  determining  whether  anlartiele  ia 
a  fixtnrea  its  nature  and  the  object,  effeot  and 
mode  of  Its  annejEatton  are  all  uaiully  to  be  oon- 
■Idered. 

8.  Artlolee  placed  in  a  building  sub- 
ject to  a  mortvaffe,  by  the  mortga^r  or 
those  claiming  uaoer  nlm,  to  cany  out  the  ob- 
vious purpoBB  tor  whloh  it  was  erected  or  per- 
manently to  increase  its  value  for  occupation  or 


'Som.—FirlweB,  wtnu  eontHtvU. 

Whether  a  structure  Is  a  fixture  or  not  depends 
OD  the  nature  and  character  ot  the  act  by  which  it 
Is  pnt  iQ  Its  place,  and  the  purpose  for  which  It  Is 
intended  to  be  used.  AtcblsoD,  T.  &  8.  F.  B.  Co.  t. 
Morgan  (Kan.)  4  L.  R.  A.  284. 

loe  In  an  loe-bouse  on  premises  sold  for  botel  pur- 
poses wlU  pass  as  a  fixture.  Hill  v.  Mundar  (Ky.)  4 
li.  R.  A.  674,  note. 

A  baker's  oven  inseparable  from  the  building  Is  a 
llzed  structure  not  removable  by  the  tenant.  Col- 
lamore  v.  GiUis  (Haas.)  6  L.  B.  A.  ISa 

A  scale  which  would  be  a  real-estate  fixture, 
would  be  covered  hy  the  mortgage.  MoQorrlSlc  v. 
I>wyer  ( Iowa)  5  L.  R.  A.  604. 

Kachbiery  which  constitutes  the  motive  power 
of  the  factory  is  a  fixture,  and,  as  between  mort- 
gagor and  mortgagee,  passes  to  the  latter.  I>udley 
V.  Crelghton,  8  Cent.  Rep.  liU,  07  Hd.  «:  HcKim  v. 
Hsson.  8  Md.  Ch.  186. 

Bteam  engines  and  bolleis  withtbelr  appliances, 
tbat  supply  the  motive  power  of  moohlnery,  and, 
for  the  purpose  of  use,  are  usually  stably  attached 
to  the  realty,  pass  by  a  conveyance  or  mortgage 
of  the  land.  1  Bobouier,  Pers.  Prop.  16S;  Bwell, 
rizt.  290;  1  Washb.  Real  Prop.  8;  Case  Mfg.  Co.  v. 
Garven.  U  West.  Rep.  S88.  46  Ohio  St.  289. 

Ttae  motive  power  of  a  cotton  mill,  consisting  of 
a  boiler,  engine,  etc.,  pawed  to  the  mortgagee, 
even  when  they  were  placed  upon  the  land  after 
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use,  beoome  a  part  of  the  realty  aUhongb  re- 
movable without  Injury  either  to  themselves  or 
the  building. 

8.  Machinery  in  a  eotton  mill,  procured 
for  use  In  manufacturing  cotton  cloth,  most  of  It 
being  heavy  and  not  Intended  to  be  moved  from 
place  to  place,  but  when  put  In  position  to  be 
used  with  the  building  until  worn  outorforsome 
unforeseen  cause  the  real  estate  is  put  to  a  dif- 
ferent use,  constitutes  part  of  the  realty. 

4.  Iioom  beams,  although  not  fastened  to  the 
looms  or  to  the  buHdlngs,  constitute  part  of  the 
realty  when  the  looms  to  which  they  belong  are 
permanentlr  fixed  in  a  ootfeon  mill. 

(January  3,1800.1 


the  mortgage  was  executed.  Dudley  v.  Crelghton, 
8  Cent.  Rep.  284. 87  Md.  44;  Wlnslow  v.  Merchants 
Ins.  Co.  t  Met.  808 ;  Powell  v.  Monson  3c  B.  Mfg.  Co. 
3  Uason,  4fiB ;  Farrar  v.  Stackpote,  6  Me.  lU ;  Toor- 
his  V.  Freeman,  2  Wattsft  S.  116;  Klrwan  v.  Latonr, 
1  Har.  ft  J.  288. 

The  criterion  of  an  Immovable  fixture  Is  stated  In 
Blnkley  v.  Forkner.  8  L.  K.  A.  88,  not*,  117  lod.  176. 

Where  in  the  case  of  machinery  the  prtadpoL 
part  becomes  a  fixture  by  actual  annexattou  to  the 
soil,  such  parts  of  it  aa  may  be  not  so  physically  an- 
nexed, but  which  If  moved  would  leave  the  princi- 
pal thing  unfit  for  use,  are  considered  constructive- 
ly annexed.  Dudley  v.  Cretghton,  oupro. 

Thus  the  key  of  a  lock,  the  sail  of  a  windmill,  the 
leather  belting  of  a  aaw-mill.  although  actually 
severed  from  the  principal  thing,  and  storvd  else- 
where, pass  by  oonstruotive  annexation.  They 
must  be  such  as  to  go  to  complete  the  machinery, 
which  Is  affixed  to  the  land,  and  which  if  removed 
would  leave  the  principal  thing  incomplete  and  un- 
fit tor  use.  JMd.;  Beardsley  v.  Ontario  Bank,  81 
Barb.  S19;  Bumslde  v.  Twitchell,  43  N.  H.  S80. 

For  fixtures  as  t>etweea  mortgagor  and  mort- 
gagee, see  Southbrldge  Sav.  Bank  v.  Mason,  1  L. 
U.  A.  800,  note.  147  Mass.  500. 

The  surrender  of  leased  premises  by  operation  of 
law  vesta  the  landlord  with  the  title  of  any  struc- 
tures remaining  thereon.  Bedlow  v.  New  York 
Floating  Dry  Dock  Co.  2  L.  B.  A.  ft».  lU  N.  Y.  268. 
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APPEAL  from  ajadgment  of  the  Superior 
Court,  Suffolk  County,  in  favor  of  defend- 
ants iu  ao  action  for  conversion  of  machinery 
In  a  cotton  milt.   Judgment  for  d^tadaata. 

The  nuchlDery  in  question  had  been  placed 
by  tbe  owners  of  tbe  mill,  which  was  subject 
to  mortgage,  and  tbe  action  was  brought  by 
the  owners  of  tbe  mill  at  the  time  of  foreclos- 
ure to  recover  from  purchasers  claiming  title 
under  tbe  foreclosure  sale  for  tbe  alleged  con- 
version of  the  macbinery. 

Mem$.  Thofl.  L.  Uvermore.  IVederiek 
P.  Fish  and  Wm.  K.  Ridutrdson.  for 
plaintiff: 

Tbe  loom  beams  were  laid  upon  tbe  looms 
and  steadied  by  a  rope  with  a  weight  attached, 
but  were  in  no  way  fastened  to  tne  looms  or 
to  the  mU).  They  were  not  peculiarly  adapted 
tox  use  in  this  mill  alono.  Such  articles  are 
not  a  part  of  tbe  realty. 

Pierce  v.  George,  108 Mass.  78-88;  Bcibrwtky. 
Chamberlin,  118  Mass.  155-162;  Walker  v.  Sher- 
man, 20  Wend.  686-655;  HutcAinmn  v.  Kay, 
28  Beav.  418;  Ex  parte  AaOuni.  L.  R.  4  Cb. 
6S0-«38;  Longbottom  t.  Berry,  L.  R  5  Q.  B. 
133-lSd. 

Tbe  machines  were  not  part*  of  the  realty 
because,  although  in  some  sense  attached  to  the 
freehold,  yet  tbey  could  be  easily  discon- 
nected, and  were  capable  of  being  used  in 
any  otber  building  erected  for  similar  pur- 
poses. 

Qale  V.  Ward,  U  Mass.  353;  MeOonnell  v. 
Blood,  128  Mass.  47;  Subbell  v.  East  Cambridge 
K  a  Sat.  Bank,  182  Mass.  447;  Maguire  v. 
Park,  140  Mass.  21-27;  Cooper  v-Jehneon,  3 
New  Eng.  Rep.  18S,  148  Mass.  108. 

Id  tbe  following  cases  looms  and  other  ma- 
chines similar  to  those  now  in  question,  which 
were  screwed  to  the  Qoor  and  which  were 
placed  in  factories  to  carry  out  the  obvious 
purpose  for  which  the  factories  were  built, 
were  held  to  be  personal  property: 

maneke  v.  Bogere,  26  N.  J.  Eq.  563,  565-568; 
Voorheea  v.  MeOinnia,  48  N.  Y.  278-386;  Hill 
T.  WentwoTth,  28  Vt.  428-487;  FuUam  v. 
Steame,  80  Vt.  448-462;  Cam  Mfg.  Co.  v.  Gar- 
«n,  11  West.  Rep.  288.  45  Ohio  St.  289,  300; 
Capen  v.  PeckJiam,  35  Conn.  88;  MeKim  v. 
Mamn,  3  Md.  Ch.  186,  189,  191,  201. 

Similar  machines  used  in  tbe  manufacture 
of  woolen  and  Unea  in  buildings  which  did  not 
appear  to  have  been  expressly  erected  for  fac- 
tories, were  held  to  be  chattels  in  the  follow- 
ing cases: 

Murdoek  v.  Oifford,  18  N.  T.  28:  Cresaon  v. 
Stout,  17  Johns.  117;  Teaff  v.  Hewitt,  1  Ohio 
St.  511,  585-589;  Keeler  v.  Keeler,  31  N.  J.  Eq. 
181, 191 ;  Swift  V.  Thompeon,  9  Conn.  68;  Wheeler 
T.  Bedea.  40  Mich.  698. 

Tbe  principle  of  law  ai^licable  to  this  case 
is  well  stated  in  Bogere  v.  Srokaw,  26  N.  J.  Eq. 
496,  as  follows:  "Movable  machines  like  these 
whose  number  and  permanency  are  contingent 
on  the  varying  circumstances  of  tbe  business, 
and  liable  to  be  taken  in  or  out  as  exigencies 
may  require,  are  different  in  nature  and  legal 
character  from  tbe  steam  engine,  boilers  and 
other  articles  secured  by  masonry  or  othersub- 
atantial  annexation,  designed  to  be  permanent 
and  indispensable  to  tbe  enjoyment  of  tbe 
freehold.  This  case  was  approved  in  Pope  v. 
Jaekaon,  66  Me.  162-166. 
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MeearB.  W.  H.  Fox  and  A.  M.  Alger,  for 

defendants; 

Whatever  is  placed  in  a  building  subject  to  a 
mortgage,  by  a  mortgagor,  or  those  claiming 
under  bTm,  to  carry  out  ue  obvious  purpose  fvr 
which  it  was  erected,  or  permanently  to  in- 
crease its  value  for  occupation  or  use,  becomes 
a  part  of  tbe  realty,  although  it  may  be  removed 
without  injury  to  itself  or  the  building. 

Pierce  v.  George,  108  Mass.  78;  MeQmneU  t. 
Blood,  138  Mass.  47;  Southbridge  Sm.  Bank  t. 
^ter  Maeh.  Workt,  127  Mass.  545;  Smith  Pa- 
per Co.  V,  Servin,  180  Mass.  618;  Maguire  v. 
Park.  140  Mass.  21;  Southhridge  Sao.  Bank  v. 
Maaon,  1  L.  R.  A.  860,  7  New  Eng.  Rep.  165, 
147  Mass.  500. 

In  conformity  to  this  rule,  uiachinery  has 
been  held  to  be  realty  as  follows: 

Machines  for  working  iron,  placed  in  a  build- 
ing erected  and  used  for  a  machine  shop. 

y^inaUw  v.  Merehavit  Int.  Co.  4  Met.  814. 

Polishing  frames,  fan  blowers,  punches,  etc., 
in  a  machine  shop  built  and  occupied  for  the 
purpose  of  making  heel  and  toe  plates,and  shoe 
nails. 

Pierce  y.  George,  108  Mass.  82. 

An  iron  table  placed  in  a  factory  fortbe man- 
ufacture of  plate  glass,  and  used  for  rolling 
molten  glafis. 

Smith  Paper  Go.  v.  Servin,  180  Mass.  618. 

A  drill  placed  in  a  building  adapted  and  de- 
signed for  a  machine  shop,  or  otber  manufac- 
turing purposes. 

Southhridge  Ban.  Bank  t.  Stevens  Tool  Co,  180 
Mass.  547. 

Looms,  dressers,  carding  machines,  pickers, 
spoolers,  etc.,  put  into  a  building  erected  and 
used  for  a  woolen  mill. 

Parsons  v.  Oopdand,  88  Me.  587. 

In  England  looms  in  a  woolen  mill  (Bolland 
V.  Hodgson,  L.  R.  7  C.  P.  828),  spinning  mules, 
sizing,  drying  and  warping  machines,  a  brush- 
ing macbioe,  and  other  machines  placed  in  a 
building  erected  as  a  woolen  mill,  and  applica- 
ble to  the  purpose  of  manufacturing  woolen 
goods. 

LongbotUm  v.  Berry,  L.  R.  5  Q.  B.  123. 

In  Ottumwa  Woolen  Mill  Co.  v.  Hawley,  44 
Iowa,  57,  the  machinery  of  a  woolen  mill  con- 
sisting of  looms,  carders,  breakers,  etc.,  was 
held  to  be  a  part  of  tbe  realty.  A  lilu  decision 
wu  made  in  MeBea  ▼.  Central  Mat.  Bank,  M 
N.  Y.  4S0,  as  to  macbinety  for  manafacturing 
twine  placed  in  a  building  erected  as  a  twine 
factory:  in  Murdoek  v.  mrrit,  20  Barb.  407, 
as  to  looms  in  a  woolen  mill;  in  Delaware,  L. 
&  W.  B.  Co.  V.  Oxford  Iron  Co.  88  N.  J.  Eq. 
462,  as  to  machinery  for  makinenails  in  a  nidi 
mill;  in  VoorUia  v.  Freeman,  8  Walls  Sn  8. 116, 
as  to  rolls  which  were  part  of  the  macbinnTjof 
an  iron  rolling  mill;  in  Harlan  v.  Harlan.  15 
Pa.  507,  as  to  a  picker  and  speeder  in  a  woolai 
mill;  in  Lyle  v.  Palmer,  42  Mich.  814,  as  to 
looms,  spinning  Jacks,  carding  machines,  etc. 
constituting  tbe  ordinary  macninery  of  a  wool- 
en factory,  propelled  by  a  water  wheel  with 
shaft  and  belting. 

Tbe  rule  is  recognized  also  in  Roddy  t.  Briek, 
4  Cent.  Rep.  650,  43  N.  J.  Eq.  325;  fltK  t. 
Farmera  &  M.  Nat.  Bank,  97  U.  S.  450  (24  L. 
ed.  1051);  Delaware.  L.  <fi  W.  B.  Go.  v.  O^ord 
Iron  Go.  86  N.  J.  Eq.  463. 455,  and  cases  there 
cited;  LaiOw^  v.  Bake,  28  N.  H.  46. 
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The  distfnction  between  affixing  machines  to ' 
carry  ont  the  obvious  punjose  for  which  a 
buildine  was  erected,  ana  afflxing  them  merely 
to  steady  them  for  use,  ia  well  abown  by  Par- 
ent T.  Copeland,  88  Me.  687.  and  Popey,  Jaek- 
4m,  66  Me.  166. 

Kitowltou,  J.,  delivered  theoi^ion  of  the 
«oun: 

This  case  ia  submitted  on  an  agreed  statement 
«f  facta;  and  since  the  burden  of  proof  k  on 
the  plaintiff,  there  must  be  Judgment  for  the 
defendants  unless  the  fiicta  stated  establish  the 
plaintiff's  title. 

There  is  some  conflict  of  authority  in  differ- 
ent jurisdictions  in  regard  to  the  question  when 
machines  {daced  in  a  building  become  fixtures 
which  pass  with  a  conveyance  of  the  rral  estate. 
In  this  Commonwealth  the  general  principles 
applicable  to  such  cases  have  often  been  con- 
jBidered  and  are  well  established ;  but  there  is  fre- 
<|uently  difficulty  in  the  application  of  them  to 
particular  cases. 

The  character  of  the  property  as  real  or  per- 
sonal may  be  fixed  by  contract  with  the  owner 
of  the  real  estate  when  the  article  is  put  In  po- 
.aition;  but  such  a  contract  cannot  affect  the 
Tights  of  a  mortgagee,  or  of  an  innocent  pur- 
«haser  without  notice  of  it.  Hunt  v.  Bay 
State  Iron  Co,  97  Mass.  279;  ITumpton  v.  Vin- 
ton. 131  Mass.  189;  Sovt/iMdge  8av.  Bank  v. 
Exeter  Maeh.  Workt,  121  Mass.  646;  Case  J^g. 
Co.  T.  Oam».  45  Ohio  St.  S89,  It  West.  Bep. 

Except  in  cases  where  a  contract  determines 
the  qaesUoD,  a  machine  placed  in  a  bufldlng  is 
found  to  be  real  estate  or  personal  property 
from  the  external  indications  which  show 
whether  or  not  it  belongs  to  the  building  as  an 
4Wticle  designed  to  become  a  part  of  it,  and  to 
lie  used  witti  it  te  promote  the  object  for  which 
it  was  erected,  or  to  which  it  has  been  adapted 
and  devoted. — an  article  inleoded  not  to  be 
taken  out  or  used  elsewhere  unless  by  reason 
of  some  unexpected  change  io  the  use  of  the 
building  itself.  The  tendency  of  the  modern 
cases  is  to  make  this  a  question  of  what  was 
ihe  intenUon  with  which  the  machine  was  put 
Id  place.  Bouthbridge  Ban.  Bank  v.  Extter 
Maeh.  TFonfcv,  187  Mass.  645;  Turntr  v.  Went- 
woTth,  119  Mass.  459;  Allen  v.  Mooney,  180 
Mass.  155:  Smith  Paper  Co.  v.  Servin,  130  Mass. 
B13;  HvhbeU  v.  Bant  Cambridge  F.  C.  Sav. 
Bank.  132  Mass.  447;  Magvire  v.  Park,  140 
Mass.  21;  MeBea  v.  Central  Nat.  Bank,  66  N. 
T.  490;  Bill  v.  Jf^rmer$  dt  M.  Nat.  Bank,  97 
V.  S.  450  [24  L.  ed.  1061];  (Htumwa  Woolen 
Mill  Co.  V.  Haieley,  44  Iowa.  57. 

These  cases  seem  to  recognize  the  true  prin- 
ciple on  which  the  decisions  should  rest.  Only 
it  should  be  noted  that  the  intention  to  be 
nought  is  not  the  undisclosed  purpose  of  the  ac- 
tor, but  the  intention  implied  and  manifested 
by  his  act  It  is  an  intention  which  settles, 
not  merely  bis  own  rights,  bat  the  rights  of 
others  who  have  or  who  may  acquire  interests 
in  the  property.  They  cannot  know  bis  secret 
purpose,  and  their  rights  depend,  not  upon  that, 
but  upon  the  inferences  to  be  drawn  from 
'wbat  is  external. and  visible.  In  cases  of  this 
kind  evenr  fact  and  circumstance  should  be 
considered  which  tends  to  ahowwhat  intention 
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in  reference  to  the  relation  of  the  madiine  to 
the  real  estate  Is  properly  imputable  to  him 
who  put  it  in  position. 

Whether  such  an  article  belongs  to  the  real 
estate  is  primarily  and  usually  a  question  of 
mixed  law  and  fact.  Allen  v.  Mooney,  180 
Mass.  155;  Tumerv.  TT^niworW,  119 Mass.  459; 
Maguiti^v.  Park,  140  Mass.  31;  Carpenter  v. 
Waik«r,  140  Mass.  418,  1  New  Eng.  Rep.  586; 
SoutfAridge  Sav.  Bank  v.  Maton,  147  Mass.  600, 
1  L.  R.  A.  360,  7  New  Eng.  Hep.  165. 

But  the  principal  facts  whenstated  are  often 
such  as  will  permit  no  other  presumption  than 
one  of  law.  It  is  obvious  that  in  most  cases 
there  is  no  single  criterion  by  which  we  can 
decide  the  question.  The  nature  of  the  article, 
and  the  object,  the  ettect  and  the  mode  of  its 
annexatioD  are  all  to  be  considered.  In  this 
Commonwealth  it  has  been  said  that  "whatever 
is  placed  in  a  building  subject  to  a  mortgage, 
by  a  mortgagor  or  those  claiming  under  him, 
to  carry  out  the  obvious  purpose  for  which  it 
was  erected,  or  permanently  to  increase  its 
value  for  occupation  or  use,  becomes  a  part  of 
the  redty,  although  it  may  l>e  removed  without 
injury  to  Itself  or  the  building."  Pieree  t. 
George,  108  Mass.  78;  SoutUridge  Sav.  Bank  v. 
Maaon,  aupra. 

This  rule  generally  prevails  in  other  jurisdic- 
tiona.  Paraon*  v.  Gt^and,  88  Me.  fw7;  Hol- 
land V.  Hodgaon,  L.  R.  7  C.  P.  328;  Longbottom 
V.  Berry,  L.  R.  6  Q.  B.  128;  MeBea  v.  Central 
Nat,  Bank,  66  N.  T.  400:  MU  v.  Farmert  <ft 
M.  Nat  Bank,  97  tj.  B.  450  [34  L.  ed.  1051]; 
Harlan  v.  Harlan,  15  Pa.  507;  Ddaware,  £.  db 
W.  B.  Co.  V.  Ovford  Iron  Go.  86  N.  J.  Eq.  458; 
Boddy  V.  Brick,  43  N.  J.  Eq.  325,  4  Cent.  Rep. 
850:  Ottumvsa  Woolen  MiU  Oo.  v.  Havilejf,  44 
Iowa,  57. 

We  are  of  o^nlon  that  it  is  applicable  to  the 
case  at  bar.  The  building  mortgaged  was  a 
cotton  mill,  and  the  machinery  in  controTersy 
was  all  procured  for  use  in  manufacturing 
cotton  cloth.  Most  of  it  was  heavy,  and  there 
is  much  to  indicate  that,  while  there  were 
changes  in  the  kinds  of  goods  manufactured, 
the  machines  were  not  of  a  kind  intended  to  be 
moved  from  place  to  place,  but  to  be  put  in 
position  and  there  used  with  the  building  untO 
ther  should  be  worn  out,  or  until,  for  some 
unforeseen  cause,  the  real  estate  should  be 
changed  and  put  to  a  different  use.  Of  most  of 
them  it  is  said  in  the  agreed  statement  that  they 
were  fastened  to  the  floor  for  the  purpose  of 
steadying  them  when  in  use;  but  it  is  also  said 
that  this  is  not  a  statement  of  the  only  purpose 
for  which  they  were  fastened.  They  seem  to 
have  been  attached  to  the  building  and  con- 
nected with  the  motive  power  with  a  view  to 
permanence.  The  loom  beams  are  essential 
parts  of  the  looms,  and  although  they  are  not 
fastened  to  the  looms,  but  are  laid  upon  them 
when  in  use,  they  are  no  less  real  estate  than 
those  parts  of  the  looms  which  are  annexed  to 
the  realty.  No  suggestion  is  made  in  regard  to 
any  other  part  of  tiie  property,  which  cails  for 
a  distinction  between  dlfl^erent  articles. 

We  are  of  opinion  that  the  agreed  facta  do  not 
show  that  the  machinery  was  personal  property, 
for  which  trover  can  be  maintained,  and  tne 
entry  must  be — 

Judgment  for  the  dtftndant*. 
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A  ftHl*ral  ffini''t  immmi  Thy  attai^hwutirt  nf 
pgopwty  within  the  district  where  rait 
la  brouffht  acquire  Jnrlsdlciioii  to  render 
judgmect  sgaliwt  sucli  property,  where  the  owner 
Is  not  a  resident  of  the  dlBtriot  and  Is  not  Itwallr 
found  and  served  tbendn  so  aa  to  auUkoriM  a  per- 
sonal Judgment.  This  rule  Is  not  tduuged  1^  fin 
Act  of  Oongress  of  MarqhS,  ISff. 

(Moremtwr  2A,  1889.) 

ACTION  at  law  against  defeodant's  property 
by  attochment.    On  demurrer  to  d^end- 
ant'e  plea  to  the  jurisdiction.  Overruled. 
The  facts  are  fully  stated  in  the  opinion. 
Meatn.  Morris  w.  Seymour  and  WU- 
llMt  O.  irason  for  plaintiff,  in  support  of 
the  demurrer. 

Maart.  W.  W.  Hsrde  and  Robmt  G.  In- 
feraoU  for  defendant,  eantra. 

ShipiBfcn,  J.,  delivered  the  foUowing  opin- 
ion: 

The  question  at  issue  in  this  actloD  at  law 
arises  upOD  tbe  plaintiff's  demurrer  to  ibe  de- 
fendant's plea  to  tbe  jurisdiction  of  the  court. 
The  complaint  alleges  that  the  plaintiff  is  a  cit- 
izen of  tbe  State  of  Connecticut,  and  that  the 
defendant  is  a  corporation  existing  under  the 
laws  of  the  State  of  New  York,  and  a  citizen 
of  said  State,  and  carrying  on  business  in  tbe 
State  of  Oonnecticut,  and  having  an  office  in 
Hartford,  in  said  State. 

Section  910  of  tbe  General  Statutes  of  Con- 
necticut provides  as  follows:  "When  tbe  de- 
fendant is  not  a  resident  or  inhabitant  of  this 
State,  and  has  estate  within  tbe  same  which  Is 
attached,  a  copy  of  the  process  and  declaration 


or  complaint,  with  a  return  descrlblDg  the  ea" 
tate  attached,  shall  l>e  left  the  officer  with 
the  agent  or  attorney  of  the  defendant  in  this 
State;  and  when  land  is  attached  a  like  copy 
aboil  be  left  in  the  office  of  tbe  town  clerk  <u 
tbe  town  where  the  land  lies,  as  Id  cases  whwe 
the  defendant  belongs  to  tiiis  State;  and,  if  the 
defendant  has  no  agent  or  attorney  within  tbis 
State,  a  like  copy  shall  L>e  left  with  him  who 
has  charge  or  possession  of  the  estate  attached." 

Section  908  of  the  same  Statutes  provides 
that  "in  actions  agahist  towns,  sodetiea,  com- 
munities or  oorporations,  tbe  service  of  tbe 
process  by  tbe  omcer  by  leaviog  a  true  and  at- 
tested copy  of  it,  and  of  tbe  accompanying  deo> 
laration  or  complaint,  with  or  at  the  usual  place 
of  abode  of  their  clerk,  or  either  of  tbe  select- 
men or  committee,  or  the  secretary  or  cashier, 
or,  in  case  of  a  private  corporation  having  no 
secretary  or  cashier,  at  tbe  principal  place  in 
this  State  where  such  corporatitm  transaeta  its 
business,  or  ezordses  its  corporate  powers,  shall 
be  sufficient.  When  a  corporation  doing  bnri- 
neas  in  this  State  has  no  secretary  or  cashier 
resident  in  this  State,  service  of  [Nrocess  upon  a 
resident  director  aball  be  good  and  efleetoak 
service." 

The  TBtnm  of  the  roarabal  declares  that  he 
attached,  as  the  property  of  tbe  defendant,  di- 
vers arlicles  of  personal  property  situated  in  tbe 
offices  of  tbe  defendant  in  five  towns  of  the 
State,  viz. :  New  Haven,  Hartford,  Meriden, 
Bridgeport,  and  the  Borough  of  Willimautic. 
in  the  Town  of  Windham,  and  left  true  and 
attested  copies  of  the  writ,  and  of  bis  iodorse- 
ment  thereon,  with  five  named  pereons,  who 
have  "the  charge  and  possesrion  of  said  estate 
of  tbe  defendant  so  attached "  the  several 
places  before  named;  "tbe  defendaat  not  bdng 
a  resident  or  inbaUtant  of  this  State,  and  not 
having  any  known  agents  or  attorney  in  the 
same,  and  being  absent  therefrom."  By  chap- 
ter 9  of  the  Public  Acts  of  Connecticut,  whidi 


NOTX.~^«ri<dic«on,  UnUed  8taUs  ctreutt  court;  not 
eonf erred  bti  attachment  proeem. 

A  court  created  within  and  for  a  particular  terri- 
tory Is  Iwunded  In  the  ezarclse  of  its  power  the 
limits  of  such  terrltorr.  Plcquet  v.  Swan,  6  Mason, 
85;  Ex  parte  Qraham,  8  Waah.  C.  C.  400;  Desty.  Fed. 
Proc.  H7. 

Whatever  may  be  the  extent  of  the  Jurlsdlotlon 
over  the  subject  matter  In  a  suit.  In  respect  to  Ju- 
rlsdlotlon over  peiwms  and  property,  it  can  only  bo 
enrdsed  wltbio  tbe  Umlts  of  the  Jndlolal  dlstdot. 
Toland  V.  Bpra«ue.  8ru.8.12PeLa»(9L.ed.  lOM); 
Pfoquet  V.  Swan,  supra. 

The  circuit  oourt  has  JurtsdkAion  only  over  the 
inliatdtaiits  of  the  district,  or  persons  found  there- 
to and  saved  wltli  prooees.  PoUard  v.  Dwight,  8 
U.  a  4  Cmncb.  421  (8  L.  ed.  006);  Anderson  v.  Shatfer , 
10  Fed.  Rep.  SW. 

Where  a  citizen  of  the  United  States  Is  a  resident 
In  a  foreign  country  the  circuit  oourt  has  no  ^rls- 
dtotlon  over  a  suit  brought  by  an  alien  although  he 
has  property  wfthin  tbe  dlstrlet  whtoh  may  he  at- 
tached. Plcquet  V.  Swan,  sujira. 

The  circuit  court  has  no  jurisdiction  in  attach- 
ment suits  against  a  uonresideat  without  the  dla- 
trtot.  HoDlnsswortli  v.  Adams,  8  U.  S.  8  Dall.  M 
(1 L.  ed.  481):  Toland  v.  Sprague,  tupra;  Cltaflee  v. 
6L.R.A. 


Hayward,  81  U.  S.  80  How.  206  (IS  L.  ed.  804);  Day  v. 
Newark  India  Rubber  Mfg.  Co.  1  Blatohf .  838;  Bad^ 
dler  v.  Hudson.  SCurt.  8;  Mauldln  v.  Oarll,  8  Hoi^iei, 
24S:  Plcquet  v.Bwan,«upra;Bfchmondv.Dreyfous, 
1  Sumn.  ISl:  Deety,  Bem.  Cans.  80. 

Section  815,  giving  to  district  and  circuit  courta 
similar  remedies  by  attachment  or  other  process, 
which  are  provided  by  the  laws  of  the  State  in  which 
such  courts  alt,  applies  only  when  process  in  perw>- 
nam  has  been  served  on  the  defendant  (Chittenden 
V.  Dardeu,  i  Woods,  487);  and,  although  a  resident 
of  the  district,  defendant  cannot  be  proceeded 
against  by  attachment  unless  served  with  prooees 
In  the  dlBcriot'.  Sadller  v.  Fallon.  2  Curt.  678. 

Process  of  foreign  attachment  cannot  be  properly 
Issued  by  the  circuit  court  In  casea  where  defend- 
ant is  domloiled  abroad,  or  not  found  within  the 
district.,  80  that  it  can  be  served  upon  him,  and  this 
applies  to  corporations.  Hyers  v.  Dorr,  IS  Blatohf. 
22;  Pollard  v.  Dwlght,  8  U.  8. 4  Granch,  484  <8  L  ed. 
068). 

But  if  served  not  only  on  the  property  but  on  the 
defendant,  Jurlsdlotlon  attaohes.  North  v.  McDon- 
ald, 1  Blsfl.  fi7;  Anderaon  v.  Shaffer,  10  Fed.  Rep.  M. 

An  assignee  appointed  by  a  bankrupt  oourt  of 
another  dlstrlot  is  within  the  rule,  although  Qn&n 
la  property  within  the  dlstttet.  ShalnwaM  r.  Lew- 
is, ft  pad.  Bap.  m. 
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TV  ere  passed  in  1888,  the  flxtuTes  of  a  tele^ph 
company  io  this  State  can  be  attached  in  toe 
same  maimer  aa  real  estate  is  attached  in  ciTil 
Actfoiw.  the  officer's  lodriog  in  the  office  of 
the  secretary  of  state  a  certificate  that  he  has 
made  such  attachment.  Under  an  order  which 
was  made  after  the  foregoing  service,  and  which 
permitted  an  additional  attachment,  the  mar- 
shal attached  the  wires,  poets,  etc. ,  of  the  de- 
fendants m  this  State,  in  the  manner  provided 
in  said  Statute,  and  also  left  a  copy  of  the  writ. 
Application  and  order,  and  of  his  indorsement, 
"at  the  principal  office  of  the  defendant  in  this 
State,  and  also  with  its  attorneys,"  who  had 
entered  a  limited  appearance  in  the  case.  The 
defendant  pleaded  to  the  jurisdiction,  because, 
after  alleging  that  it  was  and  is  a  foreign  cor- 
poration, "uud  writ  was  not  otherwise  served 
upon  the  defMdant  than  by  the  officer's  mak- 
ing a  pretended  attachment  ot  certain  personal 
property  which  the  plaiotiff  claimed  to  be  the 
property  of  the  defendant,  and  leaving  a  copy 
of  said  writ  and  complaint  with  the  affects  In 
charge  of  certain  offices  of  the  Postal  Telegraph 
Cable  Company  in  the  State  of  Connecticut, 
And  with  the  secretary  of  the  State  of  Connect- 
«at  as  wiO  appear  from  the  officer's  retam  on 
said  writ  indorsed.  No  service  of  said  writ  and 
cmnplaint  was  made,  or  attempted  to  be  made, 
on  any  officer  of  said  defendant  Company." 
The  plaintiff  demurred  to  the  plea. 

Under  the  admissions  of  the  able  counsel  for 
the  respective  parties,  but  a  single  question 
arises  upon  the  demurrer.  The  defendant  ad- 
■nits  that  by  the  prwer  construction  of  tine  Act 
of  March  8. 1887,|a  roreigo  corporation  defend- 
ant may  be  found  within  the  district  which  is 
-ttie  rendence  of  the  plaintiff:  and  if  so  found, 
and  duly  served  with  process,  it  can,  when  the 
jurisdiction  is  based  npou  the  fact  of  diverse 
citizenship,  properly  be  sued  in  the  district  of 
the  residenee  of  the  plaintiff.  Assuming  that 
this  oonstTucHon,  which  has  been  eanetl<Hwd 
by  a  number  of  decisions  of  the  circuit  courts, 
ja  correct,  the  next  question  wfaidh  wonld  nat- 
urally be  arasideied  is  whether  any  personal 
service  was  made  upon  the  defendant.  The 
plaintiff,  in  the  last  brief  of  his  counsel,  prop- 
erty admits  that  up  to  the  present  time  do  such 
seiVioe  has  been  made,  and  no  such  appearance 
lias  been  entered  by  it,  as  would  entitle  the 
plaintiff  to  a  judgment  in  personam,  but  con- 
tends that  under  the  Act  of  March  8,  1887,  a 
Judgment  can  properly  be  rendered  against  the 
defendant's  property  which  Is  situatM  in  this 
State,  and  was  attached  in  this  suit.   His  ar- 

fament,  briefly  stated,  ia  that,  whereas,  the 
tatute  of  Connecticut  pennlts  the  attachment 
of  the  property,  located  in  this  State,  of  a  non- 
xesident  defendant,  without  personal  service 
upon  him,  sod,  in  the  absence  of  bis  voluntary 
appearance,  the  subjection  of  such  property  to 
a  judgment  in  rem;  and  whereas,  sections  914 
and  916  of  the  Revised  Statutes  authorize  the 
practice  and  modes  of  proceeding  in  the  United 
States  courts  to  be  conformed  to  the  modes  of 
procedure  in  the  respective  States  wherein  such 
courts  are  held,  and  authorize  the  same  reme- 
cUes  by  attachment  as  are  permitted  hy  the  stat- 
utes of  said  respective  States;  and  wneteas.  by 
-the  Act  of  March  8,  1887,  when  an  foMneX 
suit  is  iJTOUglil  in  the  drcuit  court,  and  juiis- 
4Ucti«o  is  founded  only  <m  tbe  fact  oi  dmrae 
4IL.B.A. 
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cittzendiip,  such  suit  can  be  brought  either  in 
the  district  of  the  residence  of  the  plaintiff  or 
the  defendant, — the  circuit  court  can  obtain 
jurisdiction  in  rem  by  attachment  of  the  prop- 
erty of  a  nonresident  defendant,  which  is  situ- 
ated within  the  district  of  the  plaintiff,  wtthont 
tiersonal  service. 

It  will  be  readily  admitted  that  the  United 
States  courts,  which  are  created  by  statute, 
"can  have  no  jurisdiction  but  such  as  tbe  stat- 
ute confers"  {m^dtm  v.  8iU,  49  U.  S.  8  How. 
441,  IS  L.  ed.  1147),  and  that  this  doctrine  has 
been  asserted  with  great  earnestness  by  the  su- 
preme court.  It  is  furthermore  evident  that  a 
State  may  subject  property  situated  within  Its 
limits,  which  is  owned  by  nonresidents,  to  tbe 
payment  of  the  demands  of  its  own  citizens, 
and  that,  when  the  nooresideDt  cannot  be  per- 
sonally served  with  process,  tbe  statutes  of  the 
State  may  authorise  a  constructive  service, 
which  shall  be  sufficient  to  subject  the  prop- 
erty to  a  proceeding  in  rem;  but  such  proceed- 
ings must  be  authorized  and  derive  tharmlid- 
ity  from  the  local  statutes.  Pimnejur  t.  Ifeff. 
96  U.S.  714  [84  L.ed.  5661, 

Neither  can  it  be  denied  that  prior  to  the  en- 
actment of  sections  914  and  916  there  was  no 
statute  of  the  United  States  which  gave  author- 
ity to  a  circuit  court,  by  original  process,  in  an 
action  at  law,  to  seize  the  property  of  a  non- 
resident defendant,  and  subject  it  to  the  de- 
mands of  a  resident  plalnlifC,  without  personal 
service  upon  tbe  defendant,  and,  in  the  case  of 
a  corporation,  upon  such  agents  as  may  prop- 
erly be  deemed  its  representatives,  or  the  vol- 
untary appearance  of  the  defendant  in  the 
suit. 

In  the  welt-known  case  of  Toland  v.  8prague, 
87  U.  S.  12  Pet.  800  [9  L.  ed.  1098],  the  follow- 
ing proposition  was  announced,  which  has  ever 
since  been  adhered  to  (Curt.  Jur.  of  U.  S. 
Courts,  IDS);  ilk  Bx parte  De»  Moina  AM. 
R.  Go.  108  U.  S.  794  [26  L.  ed.  401],  was  evi- 
dently regarded  as  axiomatic:  "(4)  That  they 
right  to  at]»eh  property,  to  compel  the  appear- 
ance of  persons,  can  properly  be  used  only  in 
cases  in  which  such  persons  are  amenable  to 
the  process  of  the  court  in  pertonam;  that  is, 
where  they  are  inhabitants,  or  found  within 
the  United  States,  and  not  where  they  are 
aliens,  or  dtizens  resident  abroad,  at  the  com- 
mencement of  the  suit,  and  have  no  inhabi- 
tancy here;  and  we  add  that,  even  in  case  of  a 
'  person  being  amenable  to  process  in  permmam, 
an  attachment  asainst  bis  property  cannot  be 
issued  a^inst  bim,  except  as  part  of,  or  to- 
gether with,  process  to  be  served  upon  his  per-j 
son." 

In  Exparte  De»  Hoinet  AM.B.C0.  decided 
in  1880,  Jvittiee  Waite  said:  "It  is  con- 
ceded that  the  person  aj^lnst  whom  this  suit 
was  brought  in  the  circuit  court  was  an  inhab- 
itant of  the  State  of  Massachusetts,  and  was  not 
found  in,  or  served  with  process  in,  Iowa. 
Clearly,  then,  he  was  not  suable  in  the  Cirouit 
Court  of  the  District  of  Iowa,  and,  unless  he 
could  be  sued,  no  attachment  could  issue  from 
that  court  against  his  i»operty.  An  attach- 
ment is  but  an  inddent  to  a  suit,  and,  unless 
the  suit  can  be  maintained,  the  attachment 
must  fall." 

The  attachment  in  that  case  was  made  in  ac- 
cordance with  the  Statute  of  thQ,  State  of  Jowa 

Digitized  by  CjOOg  iC 


CoumASO  SuTHEiai  Coubt. 


Not., 


In  ngazd  to  attaidimentB  of  tbe  {nroperty  of 
nonr^dents.  But  it  is  add,  notwttlistaiialng 
this  dedsioa  was  made  after  wctions  914  and 
915  were  paMed,  that  thoBC  sections  confer 
□pOD  the  circuit  courts  jurisdiction  in  rem  over 
attached  j^ropertv  of  nonresidents  which  is  situ- 
ated within  the  limits  of  the  State  wherein  the 
suit  is  brought,  if  the  attachment  is  made  in 
conformity  with  state  laws.  Section  914  as- 
similates the  practice,  forms  and  modes  of  pro- 
ceeding in  civil  causes,  other  than  equity  and 
adminuty  causes,  in  the  courts  of  the  United 
States,  to  the  practice,  forms  and  proceedings 
in  the  courts  of  record  of  the  State  within 
which  such  circuit  or  district  courts  are  held. 
The  Statute  is  an  Act  in  regard  to  practice  and 
procedure,  and  not  in  regard  to  jarisdictioD. 
The  question  at  issue  in  this  case  relates  to  the 
power  of  the  court.  Section  914  confers  no 
new  power  or  autiiority  upon  the  circuit  court. 

In  Butler  v.  Young,  1  Flip.  276,  the  distinc- 
tion which  is  to  be  observed,  in  the  construc- 
tion of  this  section,  between  power  which  is 
conferred  and  practice  which  is  to  be  observed, 
is  clearly  pointed  out.  The  court  says;  "Care 
and  caution  will  be  used  that  substantive  rights 
^ven  by  the  state  laws  shall  not  be  confound- 
ed with  what  is  mere  practice  in  the  state 
courts.  In  this  connection,  I  may  mention, 
among  other  matters,  the  right  to  bring  an  ab- 
sent or  nonresident  defendant  into  court  by 
publication,  or  the  right  to  a  second  trial,  which 
are  not  matters  of  mere  practice,  but  are  9ub- 
stantlid  rights  conferred  by  the  statute  of  the 
State,  and,  in  my  opinion,  were  not  contem- 
plated by  Congress,  by  the  law  in  question,  to 
be  given  to  parties  in  this  court  Wear  v. 
Mayer,  8  Fed.  Rep.  660;  Lyom  v.  Lyont  Nat. 
BaTik.  19  Blatcbf.  379,  8  Fed.  Rep.  869:  Neto 
York  L.  Ins.  Co.  t.  Bangt,  108  U.  S.  435  [36 
L.  ed.  580]. 

Section  916  entitles  plaintiff,  in  common-law 
causes  in  the  courts  of  the  United  States,  to 
similar  remalles  by  attachment  against  the 

Eroperty  of  the  defendant  which  are  provided 
y  the  law  of  the  State  in  which  such  court  is 
held  for  its  courts.  It  empowers  the  United 
States  court  to  adopt  the  remedies  by  attach- 
ment or  otber  proce«,  and  relates  to  methods 
and  forma.  It  does  not  create  jurisdiction  over 
property  without  personal  service  upon  the  de- 
fendant. 

As  succinctly  ritated  by  Mr.  Jvttiee  Miller  in 
JTofrv  T.  Oragin,  8  Dill.  474:  "The  effect  of 


this  flection  in  the  Act  of  1872  is  dmply  thb: 
If  the  court  hasor  can  acquire  juriadlctiOD  over 
the  defendant  personally,  this  section  gives  t» 
the  plaintiff  the  right  to  the  auziliaty  remedy 
by  attachment,  but  it  does  not  afford  a  means- 
of  acquiring  jurisdiction."  Chittenden  t.  Zfar- 
den.  2  Woods.  437. 

Stress  is  Wd  by  the  plaintiff  upon  the  gen- 
eral doctrines  which  are  uinounced  in  Oooper 
V.  Rej/noklt,  77  U.  S.  10  Wall  808  [19  L.  ed. 
931];  Pmnoyer  v.  Neff,  96  U.  S.  714  [34  L.  ed. 
5651,  and  in  Freeman  v.  Alderaon,  119  U.  S.  185 
[80  L.  ed.  873],  in  regard  to  the  power  of  the 
State  over  the  property  of  nonresidents  within 
its  limits,  and  the  jurisdiction  which  a  court 
acquires  over  such  property  by  seizure.  In 
these  cases,  the  supreme  court  was  considering 
the  power  which  uie  State  has  oTer  the  prop- 
erty, within  its  limits,  of  nonresidmts,  and 
which  state  courts  obtained  by  state  statutes 
over  attached  property;  and  the  opinions  are 
very  far  from  intimating  either  that  the  courts 
of  the  United  States,  in  common-law  causes, 
have  an  authority  over  the  property  of  a  de- 
fendant which  is  not  conferred  bf  statute,  or 
tbat  the  existing  statutes  confer  a  nght  to  seize 
propertjr,  in  an  action  at  common  law,  and 
subject  it  to  execution,  unless  in  a  suit  where 
personal  service  has  been  made  upon  the  de- 
fendaol.  The  Statute  of  March  8, 1887,  intro- 
duced no  new  principle  which  obviated  the 
necessity  of  personal  service.  It  provided  that 
suit,  when  jurisdiction  is  founded  upon  diverse 
citizenship,  must  be  brought  in  the  district 
either  of  the  residence  of  the  plaintiff  or  of  the 
defendant:  and  it  omitted  the  provision  that 
tbe  defendant  could  be  sued  in  anv  district  in 
which  he  should  be  found  at  the  time  of  serv- 
ing the  writ;  but  it  bv  no  means  intended  to 
discard  the  long-estabiished  doctrine  that  tiie 
defendant  must  be  legalljr  found  and  served  in 
the  district  in  which  ne  is  sued.  The  conclu- 
sions in  Toland  v.  Sprague,  eupra,  in  regard  to 
the  scope  of  the  federal  statutes  which  existed 
at  the  time  of  that  decision,  are  still  applicable. 

It  is  not  necessary,  at  the  present  time,  to 
discuss  whether  there  was  service  upon  agents 
who  properly  represent  the  defendant.  The 
demurrer  admits,  for  the  purooaea  of  pleadinf^ 
how  the  writ  was  served,  and  the  plaintf  ff  does 
not  now  ask  that  it  may  be  considered  as  any- 
thini;  else  than  a  service  by  attachment. 

The  demurrer  i»  owrrutad. 
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Henry  KIEL 

t. 

William  8.  JACKSON,  Receiver  of  the  Den- 
ver &  Rio  Grande  R.  Co.,  Appt., 

(....Colo.....) 

1.  A  lot-owner  whose  only  moans  of  In- 
jti urn  >Mll  nm       tn  aodfnna  hislotbrve- 


hlcles  Is  Omnigfa  a  street  Intoseotliw  tbe  one  on 
which  Us  premises  front,  and  wbtoh  terminates 

Just  berond  them,  may  maintain  an  aottoo  for  the 
special  and  peculiar  Injury  reeultlnr  to  htm  from 
a  blockade  of  tbe  entrance  to  the  latter  street  by 
railroad  can  etaodloit  on  the  former. 

8.  Tbe  dURwenee  between  the  rental 

T«lne  of  premises  tree  from  the  eSeot  of  a  nul- 


Nora.— Improper  use  of  street  by  mflrood  eon^any. 

ApproprlattnfT  a  public  street  to  use  for  an  ordi- 
nary oommerclid  railroad  la  not  a  proper  street  use. 
Adams  v.  C3iloa«o.  B.*N.  B.Co.lL.B.A.^8e 
6L.R  A. 


HInn.  m.  88  Alb.  L.  J.  888;  RntUee  v.  CoTlngton 
10  Ky.  L.  Rep.  76B.  10  S.  W.  Hep.  6U . 

Tbe  measure  of  damages  In  faror  of  an  abutting- 
lot-owoer  against  a  railway  company  for  usmg  tiie 
street  in  the  operattoo  of  lt«  rood  b^ond  what  la 
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Mooe,  and  subject  to  it,  to  tbe  measure  of  dam- 
■CM  for  the  natanoe. 

(MoTemberl,  IBNJ 

APPEALS  by  defendant  from  jndgments  of 
tbe  Denver  Buperior  Court  in  favor  of 
plaintiff,  one  oTemifing  a  demurrer  to  the  com- 
plaint and  the  other  entered  upon  the  verdict 
of  a  jury,  in  an  action  to  recover  damages  for 
obstrucUng  the  means  of  access  to  and  from 
piaintiff's  property.  Affirmed. 

Statement  by  Helm,  Ch.  J.: 

Kiel,  plaintiff  below,  is  tbe  owner  in  fee  of 
lot  3,  block  86,  West  Denver.  This  lot,  upon 
which  are  erected  four  dwelling-housea,  with 
fences,  out-buildings,  etc.,  fronts  a  distance  of 
dxty-dx  feet  ou  Tenth  Street.  Wyncoop 
Street,  which  intersects  Tenth  Street  183  feet 
southeasterly  of  plaintiff's  lot,  furnishes  the 
only  approach  thereto.  Tenth  Street  terminating 
a  few  feet  beyond,  and  there  being  nocoanect- 
ing  street  or  alley  in  the  opposite  direction. 
The  Denver  &  Rio  Grande  Railway  Company 
erected  its  railroad  tracks  along  Wyncoop 
Street,  through  the  space  of  intersection  with 
Tenth  Street,  and  on  the  premises  intervening 
between  plaintiff's  lot  and  said  Wyncoop  Street. 
At  the  commencement  oF  the  uctton  it  had  sev- 
enteen such  lines  of  track,  the  nearest  being 
within  twenty  feet  of  plaintiff's  premises. 
During  tbe  time  mentiooM  in  the  complaint, 
defendant,  receiver  of  tbe  road,  kept  continually 
fltandtng  upon  these  tracks  a  large  number  of 
freight-cars,  completely  obstructing  and  cut- 
ting off  plaintiff's  ingress  and  egress  with  vehi- 
cles to  and  from  his  property.  Touching  this 
subject,  the  complaint  contains  the  following 
averment:  That  defendant  has  "continuously 
obs^cted  said  Tenth  Street  by  standing  cars 
thereon,  to  the  exclusion  Uieref  rom  of  all  travel 
thereon,  and  has  cut  off  all  access  to  and  from 
plaintifTs  said  lot  and  premises  b^  vehicles  of 
every  kind,  so  that  his  said  dwellings  have  re- 
mained vacant;  whereby,"  etc.  Defendant  de- 
murred to  the  complaint  upon  the  ground  that 
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it  did  not  state  a  cause  of  aetioD.  The  demur- 
rer was  overruled;  and  from  the  order  thus  en- 
tered defendant  appealed  to  the  supreme  court, 
under  the  Practice  Act  of  1885.  Thereafter 
the  cause  duly  proceeded  to  trial;  defendant's 
counsel  appearing,  cross-examining  witnesses, 
offering  evidence,  and  interposing  objections 
from  tune  to  time.  The  trial  resulted  In  a  ver- 
dict and  judgment  for  plaintiff,  from  which 
judgment  another  appeal  was  duly  taken.  By 
stipulation  of  counsel,  the  two  cases  were  con- 
solidated, and  the  two  appeals  were  to  be  heard 
and  decided  together. 

Mr.  Edward  O.  Woleott,  for  appellant: 
A  common-law  action  for  nuisance  cannot 
be  sustained  by  an  abutting  lot-owner  against 
a  railroad  company  whitSi  has  constructed 
railroad  tracks  through,  over  or  across  tbe 
streets  of  a  by  authority  of  the  common 
council. 

Colorado  Gent.  R.  Co.  v.  M^ndin.,  4  Colo. 
164;  DenTer  v.  Bayer,  7  Colo.  118. 

When  the  obstruction  to  a  street  is  at  a  dts- 
tauce  from  tbe  premises,  an  action  can  only  be 
maintained  when  the  obstruction  is  unlawful, 
and  no  obstruction  can  he  safd  to  be  unlawful 
when  created  pursuant  to  the  authority  con- 
ferred by  ttte  persons  or  corporation  having 
exclusive  sup^ision  and  control  over  the 
streets. 

FnU  V.  Hobmn,  19  Am.  L.  Reg.  N.  8. 615. 

It  is  evident  from  the  complaint  that  every 
property  bolder  upon  the  same  side  of  the  rail- 
road tracks  as  the  plaintiff  is  obstructed  in  the 
use  of  his  property,  and  cut  off  from  the  city 
in  the  same  manner  that  he  is.  For  such  in- 
juries the  law  affords  no  relief  at  the  suit  of  a 
private  party. 

Hogan  v.  Central  Pae.  R.  Co.  71  Cal.  'SS; 
Shaubut  V.  S«.  Paxil  <£  S.  C.  B.  Co.  21  Minn. 
503;  Morgan  v.  Dea  Moinea  A  8t.  L.  R.  Co.  64 
Iowa,  589;  Harvard  College  v.  Steamt,  IS  Oray, 
1;  BtackweU  v.  Old  Colony  R.  Co.  122  Mass.  1; 
Proprietors  of  Locks  <£  Canaie  v.  Nashua  dk  L. 
B.  Corp.  10  Gush.  885;  Bo^on  db  W.  B.  Corp. 
V.  Old  Gotonj/  B.  Corp.  12  Cush.  605;  Prttbrgy 


□eoessary  for  the  proper  runnlnfr  ut  Its  trains  is  the 
Impairment  of  the  value  of  the  use  of  such  property 
br  Buota  nulsaaoe  during  Ite  oootlnuanoe.  and  not 
the  market  value  of  the  property.  Harmon  v. 
Louisville,  N.  O.  ft  T.  R.  Co.  87  Tenn.  6U;  Nelson  v. 
Hinneapolls  ft  St  L.  R.  Ck>.  (Hlon.itZN.  W.  Rep.  788. 

If  one  does  or  authorizes  the  dolner  of  an  act  cre- 
atinff  a  public  nuisance,  by  obstruottaer  a  btffhwari 
be  Is  answerable  In  damages  to  those  suffering  in- 
juries thereby.  Carlln  v.  DrisooU,  10  Cent.  Rep.  178, 
»N.  J.L.28. 

One  who,  in  violation  of  an  express  statutory 
duty,  obstructs  a  public  highway,  cannot  be  heard 
to  Bay  that  he  did  not  anticipate  an  Injury  which 
was  the  direct  result  of  bis  unlawful  act,  where  the 
peisoD  Injured  was  without  fault.  EvansvUle  ft  T. 
H.  B.  Co.  V.  Oarvener,  12  West  Kep.  2(H,  113  Ind.  SI. 

A.  private  Individual  may  maintain  an  action  to 
abate  a  publlo  nuisance  which  oocasloDed  some  spe- 
cial damage  to  blmaelf  In  addition  to  that  occa- 
sioned to  the  public.  San  Job£  Ranch  Co.  v.  firooks, 
74  Cal.  468;  Ison  v.  Uanley,  7A  Oa.  804;  Hehrhof  Bros. 
Brick  Hfg.  Co.  T.  Delaware.  L.  ft  W.  A.  Co.  Si  M.  J. 
L.  58;  Fbttt  V.  Chicago,  B.  ft  Q.  R  Co.  74  Towa,  W, 
Wheeler  t.  Bedford,  2  New  Eng.  Rep.  8B1, 54  Conn. 

m. 

One  Injured  by  a  highway  obstrucUoa  when  be 
6L.RA. 


could  easily  go  around  it  cannot  recover.  Jocbem 
v.  Robinson,  1 L.  R.  A.  178,  72  Wis.  1»9. 

If  the  only  Injury  occasioned  to  a  private  Individ- 
ual by  obstruoUon  to  a  public  road  Is  an  looonven- 
lence  In  using  it,  which  Is  the  same  la  kind,  although 
to  a  greater  degree,  as  that  occasioned  to  any  other 
person  who  might  be  obliged  to  use  tbe  road,  be 
cannot  maintain  an  action  to  abate  It.  San  Jo86 
Kanch  Co.  v.  Brooks,  74CaL  483;  IWbottv.  King. SB 
W.  Va.  6. 

The  use  by  a  railroad  company  of  a  part  of  Its 
right  of  way,  over  which  tt  has  only  a  right  of  pas- 
sage, for  keeping  oars  laden  with  live  stock  stand- 
ing there,  so  that  the  stenches,  smoke,  etc.,  impair 
the  legitimate  use  of  private  property,  is  a  nuisance, 
and  tbe  petBon  Injured  la  entitled  to  redress. 
Thompson  v.  Pennsylvania  R-  Co.  ^S.  J.)  18  Cent. 
Rep.  im. 

A  provision  of  Iowa  Code.  8BB1,  giving  the  right 
to  "any  porson  Injured  thereby"  to  maintain  an  ac- 
tion to  abate  a  nuisance,  does  not  change  the  ordi- 
nary rule  that  a  private  person  will  not  be  allowed 
to  maintain  an  action  to  restrain  or  abate  a  pubUo 
nuisance  unless  be  can  show  some  peculiar  or  spe- 
cial damage  or  Injury  to  himself.  lunis  v.  Oedar 
Rapids, I. P.  *N. W. R.Co.8r.R.A.8a2.76 Iowa, 
1S6. 
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Not., 


V.  Old  Colony  AN.B.(h.  108  Mass.  1;  Grand 
SmMa  ALB.O0.  T.  mua,  38  Hlcb.  63. 

Tbe  measure  of  compeDsation  is  the  actual 
dimiDut ion  in  the  market  value  of  the  premiBea 
for  any  use  to  which  they  may  reaaoaably  be 
put,  occasioDed  by  the  construction  and  opera- 
tion of  the  railroaa  through  the  adjaceut  street. 

Denver  y.  Bayer,  7  Colo.  118;  Wilmington 
SR.  R.  Oo.y.  Btaufer.  60  Pa.  874;  Weatem 
Pa.  R.  Go.  T.  mu,  56  Pa.  460;  Eatt  Pa.  R.  Go. 
T.  Eieeter,  40  Pa.  58;  Pa.  R.  Co.  v.  Seisler,  8 
Pa.  445;  Watmm  v.  Pittiburgh  A  V.  R.  Go.  87 
Pa.  469:  Harvey  v.  Lackawanna  A  B.  B.  Go.  47 
Pa.  428;  BormUin  v.  ASantie  <fc  ff.  W.  R.  Go. 
■61  Pa.  87. 

The  measure  of  damage  recoenized  in  the 
following  cases  was  how  much  less  the  prop- 
erty was  worth  after  the  erection  of  tbe  smic- 
ture  than  before,  but  not  tbe  loss  of  rent. 

Jefertojivilk,  M.  A  I.  B.  Co.  v.  Eiterle,  18 
Bush,  669:  ElisabethUnon,  L.  A  B.  8.  B.  Co.  t. 
CombB,  10  Biuh,  398;  Chicago  A  I.  R.  Go.  v. 
Baker,  78  111.  816;  Chicago  A  P.  R.  Go.  v. 
StHn,  75  m.  41;  P9wer$  t.  Ctmneit  Bluffa,  4S 
Iowa.  663. 

Meurt.  Brown  &  Putnam,  for  appellee: 

When  the  property  abuts  on  the  street,  the 
right  of  the  abutting  owner  to  recover  has  been 
practically  settled  in  — 

Moilandin  v.  Union  Pac.  B.  Go.  4  HcCrary, 
1280;  Denver  v.  Beg/er,  7  Uolo.  118. 

Several  States  have  settled  the  meuiiog  of 
the  phrase  "or  damaged"  found  In  theconttitn- 
tional  provisions  in  harmony  with  tbe  above 
decisions. 

Bigney  v.  Chicago,  103  III  64;  Eatt  St.  Louie 
V.  LoeJchead,  7  111.  App.  83;  Johnson  v.  Parker*- 
Imrg,  16  W.  Va.  403;  Brakken  v.  Minneapolie 
A  8i.  L.  B.  Go.  39  Minn.  41:  Atlanta  v.  Green, 
«7  Ga.  886;  Gotteeftalk  v.  Chieago.  B.  A  Q.  B. 
Co.  14  Neb.  550;  Elgin  v.  Eaton,  83  lit.  586; 
BuHingUm  AM.  B.B.  Co.v.  BeinAaekle,i5Neh. 
379;  BaaUnga  AO.  LB.  Go.  v.  Ingalla,  Id.  128; 
OmaJM  AR.  V.  R.Oo.r.  Brown,  16  Neb.  161; 
BepuHiean  VaU^  R.  Co.  v.  F^lere,  Id.  160. 

Balm,  Ck.  delivered  the  opinion  of  the 
«ouit: 

We  Shalt  decline  to  follow  counsel  into  a  dis- 
•enssion  of  tbe  question  whether  plaintiff  has, 
and  has  sufQciently  pleaded,  a  right  to  recover 
for  injuries  to  his  properly  occasioned  by  tbe 
GMistruction  and  operation  of  tbe  railway  men- 
tioned through  Uie  Intersection  of  Tenth  and 
Wyncoop  Streets.  Tbe  complaint  is  not  arti- 
^mlly  worded,  but  it  appears  to  have  been 
framed  upon  the  theonr  of  an  unlawful  ob- 
struction or  at)atabte  public  nuisance,  whereby 
plaintiff  suffered  a  special  and  peculiar  private 
injury;  and  we  think  enough  facts  are  averred 
In  support  of  this  cause  of  action  to  justify  tbe 
court  m  overruling  the  general  demurrer  inter- 
posed by  defendant.  Both  the  pleadings  and 
evidence  show  clearl/  that  the  ingress  and 
«gress  to  and  from  plaintiff's  property  by 
vehicles  was  bad  solely  by  means  of  tbe  inter- 
section of  Wyncoop  Street  with  Tenth,— tbe 
street  upon  which  ms  lot  fronts.  In  no  (lUfa^ 
•6L.aA. 


ent  wft7,  eircuitoofl  or  otherwise,  could  his 
premises  be  thus  reached.  The  tight  to  a  free 
use  of  this  space  of  street  intersecnoo  for  pur- 
poses of  ingress  and  egress  was  therefore  as 
closely  identified  with  his  lot,  and  interfer- 
ence therewith  was  as  peculiar  and  peiaonal 
an  injury,  as  if  the  ohetructioo  had  prevented 
access  from  his  lot  to  the  street  immediatdy 
adjacent  thereto.  A  romplete  blockade  <h 
Tenth  Street  at  this  point  would  produce  dam- 
age to  his  property  hardly  less  direct  and 
serious  than  would  the  vacation  and  closing  up 
of  this  street  in  front  of  bis  lot.  It  appears  be- 
yond question  that  defendant  kept  a  la^Ee 
number  of  nUlwav  cars  on  Wyncoop  Street, 
across  the  space  of  its  Intersectloa  wlui  Tendi; 
that  during  tbe  entire  period  covered  by  the 
complaint  tbe  obstruction  thus  created  ren- 
dereu  it  absolutely  impossible  for  vehicles  of 
any  kind  to  reach  plaintiff's  premises.  The 
completeness  of  tbe  obstruction  is  clearly 
shown  by  the  testimony  of  defendant's  own 
witness,  the  general  yard-master  of  tbe  flailwaj 
Company,  who  says,  among  oUier  things:  "We 
have  never  kept  Teiitb  open,  or  recognized  it 
as  a  street." 

It  also,  in  like  manner,  appears  that,  in  con- 
sec^uence  of  this  obstruction,  plaintiff  was 
seriously  damaged  by  the  depreciation  of  tbe 
rents  received  for  his  premises.  Tenth  Street 
wss  a  pnblic  highway;  and  an  unautbmrized 
obstruction  thereof,  espedatlr  if  long  otm- 
tinned,  would  constitute  a  public  nuisance.  If 
we  assume  that  the  right  of  wav  along  Wyn- 
coop Street  at  tbts  point  was  lawfully  obtained, 
in  tne  first  instance,  for  the  purpose  of  con- 
structing and  operating  the  railway,  sudi  right 
did  not  authorize  the  complete  blockade  of  tbe 
crossing.  Defendant  could  not  absolutely  de- 
stroy, lot  a  considerable  period,  tbe  usef  luness 
of  this  part  of  Tenth  Street  for  the  usual  stroet 
purposes  under  any  license  or  authority  appear- 
ing in  the  record  before  us.  He  was  bound  to 
so  use  the  right  of  way  obtained  as  not  to  pes- 
manentlv  prevent  the  passage  of  vehicles,  and 
the  empujyment  of  tbe  street  in  other  ordinary 
uses.  Pluntiff,  of  coarse,  could  not  recover 
for  any  general  inconvenience  titos  oocadoned 
which  he  may  have  suffered  in  common  with 
the  KGoeral  public^,  but  for  the  special  and 
peculiar  injiuy  shown  in  this  case  he  was 
doubtless  entitled  to  compensation.  Appel- 
lants have  no  cause  to  complain  of  the  measure 
of  damages  recognised  in  the  charge  to  the 
jury.  The  diff^oce  in  rental  value  oocasioDed 
by  the  nuisance  or  obstruction  is  the  rule 
usually  adopted  in  such  cases;  tiiougfa.  under 
proper  drcumstances,  tbe  recovei;  may  take  a 
wider  scope.  The  right  to  recover,  if  estab- 
lished, includes  "tbe  depreciation  of  rental 
value,  by  the  difference,  in  other  words,  be- 
tween the  rental  value  free  from  the  effects  of 
the  nulranoe  and  subject  to  IL"  8  Satherlaod* 
Dam.  414,  and  cases. 

TheruUng  of  the  court  below,  fiwn  wkieh  tht 
firrt  appeal  woe  vroeecuiei.  and  it*  final  Jtulg- 
ifwaf.  from  viAieA  the  eeeond  appeal  wa*  toAos, 
are  imih  affirmed 
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Gqs  ROSENBLATT,  Ezr.  of  Slgmuncl 
Rooenblatt,  Deceased,  Appt., 
«. 

R.  B.  PERKINS,  Betpt. 
(....Or..„.) 

1.  While  •  vtachmi  leaM  of  iwal  proiH 
erty  fbr  a  lona^  term  thaa  one  year 
la  void  by  the  titatute  of  Frauds,  bo  thstaeltber 
party  thereto  oon  eoforoe  itB  terma  aa  sffRlnst 
the  othw,  yet  if  the  leasee  eoter  Into  poeae— ton 
of  the  proper^  uniler  the  lease,  aod  pay  bla  rent 
to  the  leffior,  who  aooepta  the  same,  obligationfl 
may  thereby  be  created  In  reference  to  the  oc- 
cupation of  tlie  property  that  will  be  legally 
binding  upon  the  parties. 

H.  Tbe  acta  ofthepartiea  under  nioh  a  lease 
may  oieate  in  the  leasee  an  estate  from  year  to 
year, 

3.  To  terminate  an  estate  flrom  year  to 
year  by  notice  requires  the  giving  of  auob  a 
notice  aa  la  ptesorlbed  In  section  SBtrt,  Code  Gen. 
Lam  Or. 

4.  The  prorlelons  of  the  Forcible  Entry 
and  Detainer  Act  applicable  to  the  removal 
of  a  tenant  (1 8K10,  Code  Gen.  Laws  Or.)  can  only 
be  enforced  aa  against  a  tenant  who  la  wrong- 
fully  In  poaeosston  of  the  demised  premises,  or 
who  la  doing  or  neglecting  something  In  viola- 
tion of  his  duty  to  his  landlord.  In  view  of  the  re* 
latlons  existing  between  hlra  and  the  latter;  and 
a  remedy  under  said  Act  cannot  be  taken  against 
a  tenant  from  year  to  year,  untfl  tbe  tenancy  la 
determined  by  ooUoe  as  provided  In  said  section 
tBK,  or  by  an  agreement  between  tbe  partlea. 

A  tenant!  in  po— eaalon  ot  demised 
premises,  without  any  written  lease  or  agree- 
ment therefor,  cannot  be  dtspoasened underlie 
aald  Act.  unless  he  Is  in  by  wrong. 

{November  4, 188B.} 

APPEAL  hj  plaintiff  from  a  judgment  of 
tbe  Circuit  Court  for  Uultoomah  County 
Teverslag  a  judgmeat  of  a  Justice  of  the  peace 
In  his  favor  ui  an  action  ox  forcible  entry  and 
detainer.  Affirmed. 

Statement  by  Thayer,  Ch.  J.: 

Appeal  from  a  Judgment  of  tbe  Circalt  Court 
for  the  County  of  Multnomah,  rendered  up- 
on an  appeal  to  that  court  from  a  judgment 
of  a  jusnoeof  tbe  peace,  inproceedlDgaofforci- 
hle  eniry  and  detainer.  The  appeflant  insti- 
tuted  the  proceeding  In  tbe  justice's  court  to 
remove  tbe  respondent  from  certain  premises, 
-consisting  of  real  property  situated  In  the  City 
of  Porthmd,  County  of  Hultnomab,  claiming 
that  the  latter  unlawfnUy  wltbhela  the  same 
from  hfm.  The  justice  of  the  peace  gave  the 
uppellant  judgment  for  tbe  restttutioa  of  tbe 
premises;  from  which  the  respondent  appealed 
to  the  said  circuit  court,  where  the  case  was 
tried  without  a  jury.  Upon  said  trial  the  cir- 
«ait  court  found  the  foUowiag  facts  and  con- 
■closioiu  of  law: 

"FIHDINafl  OF  PACT. 

"V^at.  That  the  respondent  and  one  Holton, 
under  the  name  of  Holton  &  Perkins,  oc- 

*Head  notea  by  Thatse,  CA.  J. 
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cupled  tbe  premises  In  controversy  under  a 
wntten  lease  made  by  8.  Rosenblatt,  the  appel- 
lant's testator,  from  November  1,  188S,  till 
October  81,  1887;  at  which  date  said  written 
lease,  by  its  terms,  expired.  Second.  That  tbe 
respondent  alone,  said  Holton  having  ceased 
his  connection  with  the  respondent,  remained 
in  possession  of  said  premises,  as  tenant  from 
month  to  month,  at  a  rent  reduced  from  $45  a 
month  to  |87.50  a  month,  till  about  or  on  the 
9th  day  of  March,  1888.  Third.  That  on  or 
before  said  9th  day  of  March,  1888,  the  said  8. 
Rosenblatt,  who  was  the  owner  of  said  premises, 
entered  into  a  verbal  agreement  with  respond- 
ent, whereby  tbe  said  S.  itosenblatt  orally 
leased  to  the  respondent,  and  tbe  respondent 
orally  agreed  to  take  and  use,  said  memlses  for 
a  term  to  commence  March  10,  1888,  and  to 
terminate  on  the  38tb  day  of  October,  1890,  at 
the  monthly  rental  of  ^7.60  a  month,  with  a 
proviso  that  if  the  said  8.  Rosenblatt,  or  his 
heirs,  should  proceed  to  erect  on  said  premises 
abrick  building,  or  if  saldS.  Rosenbhittsbould 
sell  said  premises,— neither  of  which  said  events 
bad  occurred  when  this  action  was  begun, — 
then  respondent  should  quit  and  surrender  up 
to  said  Rosenblatt,  or  bis  heirs  aod  assigns,  said 
premises.  That  respondent  remained  in  pos- 
session of  said  premises,  pursuant  to  said  oral 
agreement  with  appellant's  testator,  paying  tbe 
stipulated  rent  of  $87.60  per  month,  which 
was  accepted  by  appellant;  and  that  he  is  still 
in  pcHsessfon,  claiming  nnder  said  agreement 
and  oral  lease.  Pburth.  That  on  the  9th  day  of 
Marcb,  1889,  the  appetiant  caused  to  be  served 
on  tbe  respondent,  at  Portland,  Or.,  a  written 
notice  to  quit  and  surrender  up  said  premises 
to  appellant  on  the 81st  day  of  March,  1889;and 
on  the  1st  day  of  April,  1889,  appellant  de- 
manded possession  from  the  respondent,  which 
the  latter  refused  to  deliver,  and  declared  to  ap- 
pellant's agents,  who  served  said  notice  to  quit, 
that  he  would  not  quit  nor  surrender  up  said 
premises  without  litigation. 

■"conclusions  of  law. 

"Fint.  That  the  respondent,  by  virtue  of 
and  under  the  above  oral  agreement  or  lease, 
took  and  had  in  said  premises  an  estate  as  ten- 
ant from  year  to  year.  Second.  That  no  suf- 
ficient notice  to  quit  was  served  on  respondent. 
Third.  That  respondent  was  not  guilty,  and 
appellant  was  not  entitled  to  tbe  possession  of 
Uie  premises  in  controversy.  Fourth.  That  re- 
spondent  was  entitled  to  judgment  for  costs  and 
disbursements." 

Upon  which  findings  the  judgment  appealed 
from  was  entered. 

Mr.  T,  A.  Stephens,  for  appellant: 

Leases  come  within  the  purview  of  subdivis- 
ions 1  and  6  of  §  785  of  tbe  Code. 

Pultev.  Earner,  8  Or.  251. 

When  they  are  discovered  to  be  incapable  of 
bdng  performed  within  a  year  from  the  date  oC 
the  making  thereof  they  are  vdd:  that  is,  of  no 
legal  force,  null,  and  incapable  of  conflnnation 
or  ratification, —some  tiling  which  the  law  for- 
bids to  be  enforced. 

Code,  8ubd.l,  6,8786. 

A  party  would  not  he  penniUed  to  prove  a 
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parol  agreement  for  the  leasing  of  premises  for 
two  years,  for  the  purpose  of  establisbing  a 
lease  for  one  year. 

Chenov>€th  T.  iMitt,  9  Or.  150;  Ifoifet  v. 
Staaff,  6  Or.  465. 

The  policy  of  the  law  is  not  to  abridge,  nor 
expand,  nor  yet  to  make  new  exceptions  to 
statutes  such  as  these,  but  rather,  having  re- 
gard for  the  general  policy  of  the  Act  as  well 
as  the  language  thereof,  to  construe  the  same 
strictly,  giving  no  interjnetation  thereto  beyond 
its  obvious  meaning. 

Oonneetieut  Mut.  L.  ln$.  Oo.  r.  Talbct,  12 
West.  Bep.  289,  118  Ind.  878,  8  Am.  St  Rep. 
856;  BxparU  Sweeney,  18  Ner,  74. 

Mr,  H.  T.  Blngrhua  for  respondent 

Thayw,  J. ,  deUrered  the  opinion  of  the 
court: 

The  appeflant's  counsel  has  ivesented  on  the 
appeal  two  questions  for  Uie  consideration  of 

tms  court:  P'irit.  Did  the  respondent  lease 
said  property  from  the  appellant  b  testator  un- 
der a  verbal  lease  from  month  to  month,  at  a 
monthly  rental  of  |S7.  SO,  as  alleged  in  appel- 
lant's complaiot?  Second.  Was  there  suffl- 
cient  evidence  to  prove  the  making  of  the  lease 
set  out  in  respondent's  amended  answer?  If 
there  was,  is  not  said  alleged  lease  or  agree- 
ment witbin  the  Statute  of  Frauds  and  there- 
fore void? 

This  coort  has  nothing  to  do  with  the  ques- 
tions of  fact  involved  to  the  counsel's  inquiry. 
The  circuit  court  found  what  the  fact  was  in 
relation  to  that  matter,  and  we  have  no  right 
to  review  its  findings,  if  supported  by  any  evi- 
dence tending  to  prove  it.  tinder  the  circum- 
stances, we  must  regard  the  fact  as  having  been 
proven,  and  consider  its  effect  as  a  matter  of 
law.  The  question  for  us  to  determine  is.  What 
are  the  legal  relations  of  the  parties  under  the 
facts  as  found  by  the  circuit  court?  The  main 
point  in  the  case  is  as  to  the  effect  of  the  verbal 
agreement  made  between  8.  Rosenblatt,  appel- 
hint's  testator,  and  the  respondent  entered  into 
on  or  about  the  9tb  day  of  March,  1888,  for 
the  leasing  of  the  premises,  as  stated  In  the 
third  finding  of  fac^  as  alwve  set  out.  The 
only  right,  as  I  understand,  which  therespond- 
ent  had  to  the  occupancy  of  the  premises 
when  the  forcible  entry  and  detainer  proceed- 
ing was  begun  against  him  arose  out  of  said 
agreement,  and  the  conduct  of  the  parties  which 
took  place  under  it.  Said  counsel  contends 
that  tue  said  verbal  agreement  was  void  by  the 
Statute  of  Frauds,  and  that  the  respondent  can- 
not claim  any  right  to  the  possession  of  the 
premises  uuder  it.  That  such  an  agreement  is 
void  under  subdivisions  1  and  6  of  section  785 
of  the  Civil  Code,  there  can  be  no  question; 
that  is,  the  terms  of  the  agreement  could  not 
be  enforced.  If  either  of  the  parties  to  it  had 
gone  into  a  court  of  justice,  and  undertaken  to 
compel  the  other  to  comply  therewith  or  to  pay 
damages  for  a  non-compliance  with  its  terms, 
the  court  would  unhesitatingly  have  said  that 
it  was  void.  So  long  as  the  parties  to  such 
an  agreement  remain  inactive  in  regard  to  its 
execution  it  is  inoperaUve.  But,  on  the  other 
hand,  where  the  parties  acquiesce  in  the  agree- 
ment, and  proceed  to  carry  out  its  terms, 
binding  obligatbns  may  thereby  be  created. 
Thus,  a  verlml  agreement  to  lease  land  for  a 
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longer  term  than  one  year  is  invalid  in  the  out- 
set; but  if  the  tenant  enter  under  it,  pay  rent, 
and  remain  longer  than  one  year,  with  the 
assent  of  the  landlord,  atenancr  from  year  to 
yearis  thereby  created,  with  all  the  rights  and 
incidents  which  attach  to  that  kind  of  tenancy. 
It  would  be  unjust  and  fraudulent  to  permit 
the  landlord,  after  agreeing  that  the  tenant 
might  enter  and  occupy  his  premises  oo  condi- 
tion of  paying  him  rent,  and  the  latter  enters 
and  complies  therewith,  to  then  treat  the  ten- 
ant as  a  trespasser. 

The  Statute  which  the  appellant's  counsel  re- 
lies upon  was  not  passed  to  enable  land  owners 
to  perpetrate  frauds,  or  exercise  bad  faith.  The 
agreement  in  such  a  case  is  void,  at  the  option 
of  the  parties,  or  either  of  them;  but  if  they 
both  see  fit  to  engage  in  the  execution  of  its 
terms,  and  do  acts  under  it,  they  may  thereby 
establish  such  a  relation  between  themselves  as 
the  law  will  recognize  uod  enforce.  Under  the 
facts  as  found  by  the  learned  circuit  court,  the 
rrapondent  clearly  bectune  a  tenant  of  tbe  prem- 
ises in  controversy  from  year  to  year.  This 
view  is  in  harmony  with  the  decisions  of  this 
court  in  GamU  v.  Clark,  5  Or.  464,  and  Wit- 
liama  v.  Aekerman,  8  Or.  405,  which  I  think 
laid  down  the  true  rule  upon  the  subject.  Un- 
der this  view,  the  position  of  the  appellant's 
counsel  is  untenable. 

But  how  such  a  tenancy  is  terminated  under 
our  Statute  is  a  somewhat  perplexing  question. 
We  have  a  Qeneral  Statute  which  provides  as 
follows:  "All  estates  at  will  or  by  sufferance 
may  be  determined  by  either  party,  by  three 
montlis'  notice  in  writing  given  to  the  other 
party,  and  when  the  rent  reserved  in  a  lease  at 
will  is  payable  at  periods  of  less  than  three 
months  the  time  of  such  notice  shall  be  suffi- 
cient if  it  be  equal  to  the  interval  between  the 
times  of  payment;  and,  in  all  cases  of  neglect 
or  refusal  to  pay  the  rent  due  on  a  lease  at  will, 
fourteen  dars'  ootice  to  quit,  given  in  writing 
by  the  landlord  to  the  tenant,  shall  be  sam- 
cient  to  determine  the  lease."  Code  Gen. 
Laws  Or.  g  3987. 

This  provision  was  adopted  In  1864  by  the 
Territorial  Legislature,  and  was  continued  in 
force  by  tbe  terms  of  the  Constitution  of  the 
State.  Then  we  have  the  Forcible  Entry  and 
Detainer  Act,  adopted  in  1866,  which  seems  to- 
have  been  thrust  into  the  Statute  without  rp- 
gan)  to  its  harmony  or  fitness  with  the  other 
provisions  thereof.  Section  11  of  that  Act, 
which  is  section  3619  of  the  Code  of  Qeneral 
Laws  of  Oregon,  provides  as  follows:  "  TThe 
following  shall  ^3e  deemed  cases  of  unlawful 
holding  by  force  within  the  meaning  of  this 
chapter  [Act]:  (1)  when  the  tenant  or  person 
in  possession  of  any  premises  shall  fail  or  re- 
fuse to  pay  anv  rent  due  on  the  lease  or  agree- 
ment  under  which  he  holds,  or  deliver  up  the 
possession  of  said  premises  for  ten  days  after 
demand  made  in  writing  for  such  possession; 
(3)  when,  after  a  notice  to  quit  as  provided  in 
this  chapter  [Act],  any  person  shall  continue 
in  the  possession  of  any  premises  at  the  expira- 
tion of  the  time  limited  m  the  lease  or  agree- 
ment under  which  such  person  holds,  or  con- 
trary to  any  condition  or  covenant  thereof,  or 
without  any  "written  lease  ta  agreement  there- 
for." 

The  notice  to  quit,  as  provided  in  tbe  Act  la- 
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required  to  be  in  vrittng,  and  to  be  aerred  up- 
on the  tenant  for  the  period  of  ten  days  before 
tbe  commencemeot  of  the  proceedings  lo  dis- 
powess  him,  unless  tbe  leasing  or  occupation 
18  for  tbe  purpose  of  farming  or  agriculture; 
In  which  case  it  must  be  served  for  tbe  period 
of  ninetT  days  before  the  commencement  there- 
of. Wnether  it  was  intended  by  this  Act  to 
change  the  words  of  terminating  estates  by  will 
or  ti^  suffertince.  as  pioTidea  in  the  former 
Statute,  does  not  appear.  It  would  seem,  how- 
.ew,  that  an  occutnot  migbt,  in  accordance 
with  itaprovislons,  be  dispossessed  by  the  owner 
of  the  premises  while  the  relation  of  landlord 
and  tenant  still  existed  between  them.  The 
remedy  given  by  the  Act  in  such  a  case  is  em- 
inently proper,  where  the  tmant  has  failed  to 
pay  tbe  rent  due  upon  the  lease,  or  continues 
in  possession  oontnuj  to  a  condition  or  cove- 
nant contained  therein,  or  continues  in  posses- 
sion at  tbe  expiration  of  the  time  limited  in  tbe 
lease.  But  to  summarily  remove  hfm  because 
he  is  holding  without  any  written  lease  or 
agreement  therefor,  where  his  holding  is  law- 
ful (as  it  might  be,  and  bare  no  written  lease 
or  agreement),  would  be  an  outrage  upon  Jus- 
tice. I  think  the  Act  only  has  In  view  the  re- 
moval of  a  tenant  who  la  in  by  wrong,  or  who 
is  doing  or  neglecting  something  in  violation 
of  his  duty  to  his  landlord,  in  view  of  the  re- 
lation existing  between  him  and  the  latter. 
The  Legislature  certainly  did  not  intend  by  it 
that  a  tenant  rigbtfuHy  in  possession  of  the 

§ remises,  and  who  had  compiled  with  the  con- 
ition  of  ttie  lease  or  agreement  under  which 
be  held,  although  snch  lease  or  agreement  was 
by  parol,  could  be  so  disposBessed. 

The  question  as  to  the  effect  of  the  Act  upon, 
the  rights  of  the  respondent  herein  was  not 
discu^ed  counsel  at  the  hearing,  and  I 
should  not  have  noticed  it  had  not  its  pro- 
virions,  taken  literally,  had  so  important  a 
bearing  uptm  tbe  case.  Estates  from  year  to 
year  continue  for  an  uncertain  number  of  fixed 
periods  of  time.  Originally  the  fixed  period  of 
time  was  one  year;  but  tbe  term  "year,"  as  now 
used,  is  merely  descriptive,  and  the  estate  in- 
cludes tenancies  from  month  to  month,  etc. 
If  the  rent  reserved  is  annual,  tbe  fixed  period  of 
time  is  a  year,  though  the  rent  be  payable  at  slat- 
ed interms  during  tbe  year.  In  case  of  yearly 
tenancies  tbe  English  rule  requires  six  months' 
notice  to  determine  the  tenancy.  In  America, 
the  length  of  time  for  tbe  notice  has  been  va- 
riously fixed  by  statute.  Where  tbe  letting  Is 
for  a  less  time  than  one  year,  the  period  for 
notice  is  fixed  by  the  manner  of  paying  rent. 
If  the  rent  is  paid  monthlv.  a  month^s  notice  is 
required,  etc.  If  no  notice  is  given,  the  ten- 
ancy continues  for  another  term,  and  so  on. 
The  tendency  of  the  court  is  to  construe  all 
general  or  doubtful  tenancies  into  estates  from 
year  to  year;  and  parol  leases  which,  under  the 
Statute  of  f^uds,  constitute  estates  at  will,  are 
turned  into  estates  from  year  to  year  by  tbe 
payment  and  acceptance  of  rent,  or  otiier  cir- 
cumstances indicating  that  that  Is  the  intention 
of  the  parties.  Bo,  where  the  tenant  holds 
over  after  the  expiration  of  a  lease  for  years, 
he  will  be  considered  as  a  tenant  from  year  to 
year.    6  Am.  &  Eng.  Cyclop.  Law,  888,  869. 

Tbe  definition  here  given  of  estate  from 
year  to  year,  and  the  dracription  of  their  inci- 1 
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dents,  are  sanctioned  by  the  oonrts  and  writer* 
of  text  books.  In  order  to  terminate  such  an 
estate,  notice  must  be  given  b^  one  of  the  par- 
ties of  an  intention  to  detennine  it;  and  it  fol- 
lows that  until  such  notice  is  given  the  tenant 
cannot  be  regarded  as  a  wrong-doer.  Such 
estates  partake  of  the  nature  of  an  estate  at  will : 
and  under  the  old  rule,  as  said  by  this  court  in 
Garrett  v.  Citvrk,  myra,  "  the  tenancy  would 
probably  be  deemed  one  merely  at  will."  I 
think  that  it  would  require  such  a  notice  aa 
specified  in  said  g  3987,  Code  Gen.  Laws  Or.,, 
to  determine  them;  and  that,  until  such  notice 
was  given,  no  proceedings  under  the  said  For- 
cible £ntry  and  Detainer  Act  could  properly 
be  taken.  This  seems  to  have  been  the  view 
entertained  by  tbe  learned  drcnlt  court,  and 
which,  in  my  opinion,  Is  correct 

judgment  appealed fivm  vitt  beaglmud. 


William  CHURCH,  Jr.,  Appt., 

V. 

CITY  OP  PORTLAND,  Se^. 

(....Or.....) 

•1.  In  dedicating  litnds  to  th«  public,  tbe 

dedicator  may  attmaa  such  reasonable  restrictions 
to  tta  me  by  the  public  as  he  mar  see  fit;  bat  be 
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KvTM.— Dedication  of  land  to  puMfe  um. 

A  dedication  to  public  use  must  be  with  Intent  to 

dedicate.  There  must  be  animm  dedieandt,  and 
when  that  la  ascertained,  whether  by  tbe  express 
declarations  and  the  acts  of  a  party,orb7  user.ltlii 
sufflcleDt.  Wlfciflns  v.  Tallmadxe.  11  Barb.  408;  Lade 
y.  Shepherd,  2  Stranffe,  lOOt;  Jarvls  v.  Dean,  8  Binff. 
U7;  Grand  Surrer  Canal  Co.  v.  Hall,  1  Han.  ft  Gr. 
aaSi  Parker  v.  Van  Houteo.  7  Weed.  145;  Oalatlao 
V.  Gardner.  7  Johns.  106;  State  v.  Wilkinson,  3  vt. 

Bven  tbe  exfcrtenoe  of  a  grantee  Is  not  essential 
to  the  validity  of  a  dedication,  nor  is  any  particular 
form  of  words  Deceesary  to  ^ve  It  effect;  and  this 
prlntdple  is  appUcable  to  the  dedication  or  appro> 
prlatlonof  Hnrandtobensedasasquare.  or  a  pub- 
lic walk,  landing  or  common.  Butberford  v.  Tay- 
lor, 38  Mo.  ai9;  HanoitMU  V.  Drapw,  IS  Mo.  6M; 
Brown  t.  Manning,  tt  Ohio,  BBS. 

Wbere  the  owner  of  land  has  laid  out  village  lots 
Intersected  with  roads  and  pobllo  squaroa.  such 
roads  and  public  squares  are  dedicated  to  public 
use.  Fostv.PearBaU,Se  fVend.4a6;  PearsaUv.PoBt. 
20  Wend.  IIS;  Woodyer  v.  Hadden,  5  Tannt.  U6; 
Wyman  v.  New  York,  11  Wend.  481 

The  same  rulea  of  law  are  applicable  to  the  dedi- 
cation of  public  squares  las  to  tbe  dedication  of 
highways.  New  Orleans  v.  U.  8.  86  U.  8. 10  Pet.  714 
(B  L.  ed.  BTS);  Manfcato  v.  Wlllard,  18  Minn.  23;  Price 
V.  Thompson,  48  Mo.  asS;  Hunter  v.  Sandy  Hill,  8 
Hill,  407;  Mowry  v.  ProTldenoe.  10  R.  I.  K8;  San  Le- 
andro  v.  he  Breton,  72  Gal.  175j  Huber  t.  Gazley,  18 
Ohio,  18;  Carter  v.  Portland,  1  Or.  89^  Ruoh  v.  Rook 
Island,  6  BSm.  9B;  Grogan  v.  Hayward.  0  Sawy.  498. 

Open  squares  In  towns  are  as  much  within  the 
principle  referred  to  as  highways,  and  tt  has  been 
held  In  numerous  declBlons  that  such  squares  may 
be  dedicated  to  public  uses.  Abbott  v.  Cottage 
City,  8  New  Eng.  Rep.  776,  14S  Mass.  624;  Com.  v. 
Ftok,  8  Met.  2S8. 248;  New  Orleans  v.  United  States, 
a5U.  8. 10 Pet. 868.  718(8 L.ed. 678):  Oady  v, Conger, 
19  N.  Y.  866, 861;  Abbott  v.  Mills,  8  Vt.  621, 626;  Com. 
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Oar., 


o«nnot  dedicate  to  the  pabtio  tbe  landfl  of  Hootber 

penon,  fbr  pnbHo  oie,  vlthout  the  latter*i  oon- 
■est. 

S.  Proof  of  dedication.  Where  L.S.C.Bad 
W.  W.  C,  were  ^lot  oooupBiits  of  a  tract  of  pub- 
lic land  whlob  had  been  settled  upon  under  the 
reguiatioiM  of  tbe  provisional  government,  and 
upon  which  they  had  laid  off  a  town,  which  be- 
oame  the  City  of  Portland,  made  a  plat  thereof, 
■old  lots  to  each  other,  and  to  third  persons,  with 
oovMiaota  for  further  assurance,  and  had  referred 
to  suoh  plate  for  a  description  of  the  lota  sold,  but 
which  plat  was  unrecorded  at  the  time;  and  sub- 
sequently, aaoertalnlng  that  they  could  not  enter 
the  land  under  tbe  provisions  of  tbe  Donation 
Act  of  Beptember  ST,  ISfiO,  said  parties  made  an 
agreement,  under  tiiefr  baiidsanil  seals,  In  which 
tfaer  designated  a  part  of  the  tract  which  should 
belong  to  each,  and  covenanted  therein  that  each 
should  fulfill  and  perform  all  oontraots  and  agree- 
moitebe  had  theretofore  entered  into  with  others 
or  with  either  of  them,  or  of  other  persons,  re- 
epeotlnir  the  said  tract  of  land,  or  any  part  there> 
of:  and  subsequmUy,  and  on  the  10th  day  of  Oe- 
oember,  1852,  the  said  L.  caused  tbesald  idat  to  be 
reowded,  with  a  dedicatory  writing,  onder  bis 
band  and  seal  attached,  vhiob  was  to  the  effect 
that  any  public  square  on  tbe  plat  should  be  sub- 
ject to  the  by-laws  of  a  city  corporation  for 
ornamental  purposes,  and  not  otherwise;  and  one 
half  of  the  public  square  shown  upon  said  plat 
was  upon  the  part  of  the  tract  agreed  to  be  set 
apart  to  the  said  W.  W.  G.,— Zfeld.  Id  view  of  the 
said  agreement,  and  of  the  ffiots  that  tbe  parties 
were  Jointly  engaged  In  the  enterprise  of  laying 
out  the  town,  and  had  a  common  Interest  In  its 
growth  and  development,  and  the  record  Inf  of 
tJw  plat  and  dedicatory  writing  being  In  further^ 
anoe  of  tbeir  common  design,  and  the  plat  and 


writing  having  stood  upon  tbe  reoord  for  more 
than  thlrty-siz  years,  and  no  dissent  thereto  on 

the  part  of  the  other  parties,  or  of  the  City,  ap- 
pearing to  have  been  made,  that  the  act  of  L. 
should  be  considered  as  the  act  of  all,  and  that 
the  writing  should  be  regarded  as  cogent  proof 
of  theoondlUons  upon  which  the  public  squares 
were  dedicated. 

8.  Held,  fkirtber*  tlutt  the  bnildini:  of  a 
city  hall  upon  such  public  squares,  to  be  used 
for  tbe  transaction  of  oi^  buBtneas,  with  a  )aU  In 
the  basement  thereof,  would  be  a  use  of  them 
foreign  to  the  purpose  for  wfalc^  they  mn  dedi- 
cated; and  thf^  the  ownets  of  a  lot  whldi  had 
t>een  purchased  from  the  town  proi»1eton,  or  ei- 
ther of  them,  and  whlob  would  be  affected  by 
such  appropriation,  had  a  remedy  In  equity  to  in- 
hibit such  use. 

4.  Held,  mlmo,  that  a  general  dedication 
of  the  land  for  public  aqnarea  implied 
Oiat  they  were  'to  be  enjoyed  by  the  pubUo  at 
large,  and  could  not  rightfully  be  appropriated 
by  the  dty  authorities  for  the  use  of  ibe  City  in 
the  management  and  oonduot  of  its  eoonomio  af- 
fairs. 

(October  a,  1880.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Multnomab  County  in 
favor  of  defeadant  in  a  suit  to  enjoin  it  from 
erecting  a  building  up<«  a  public  square  alleiged 
to  have  been  dedicated  for  use  as  an  open  plaza. 
Stoerted. 

The  facta  are  fully  stated  in  the  oplnfon. 
Mr.  ^lllam  T.  Hair,  for  appellant: 
The  powtf  of  tbe  LegUUture  over  propertr 
dedicated  lo  a  public  use  is  not  absolute.  It 


V.  Bush,  U  Pa.  180;  Bowan  v.  Portland,  8  B.  Hon. 
»S,UB;  Bayonnev.Ford,48N.J.L.ne;Prinoevllle 
T.  Anton,  77  HL  VSSt  Qrogan  v.  Uajward,  4  Fed. 
Rep.  1«1. 

Commons  are  dedicated  to  public  uses,  and  the 
original  proprietors  can  never  appropriate  them 
•xduslv^  to  any  private  use.  Perkins  v.  Perkins. 
44  Barb.  188. 

The  word  **park,"  written  npoo  a  block  on  a  map 

of  dty  property.  Indicates  a  public  use,  and  convey- 
ances made  by  ibe  owners  of  the  plotted  laud,  by 
reference  to  suoh  map,  operate  oonolualvely  as  a 
dedloottoD  of  the  block.  Piioe  v.  PlatnfleM.  40  N. 
J.I..60B. 

RMtrictfon  to  a  particular  use. 

Property  dedicated  to  puUlc  use  may  be  restricted 
to  a  particular  use  or  such  uses  as  are  consistent 
with  or  neoeanry  to  the  use  as  designated  by  the 
party  who  dedlcBles  it  Bayard  v.  Hargrove,  46Ga. 
842;  Morrison  v.  Hinkson,  67  UL  687:  Warren  v. 
Lyons,  SSt  Iowa,  SSI;  Warren  v.  Grand  Haven,  80 
Hicb.  94;  Rutherford  v.  Taylor,  88  Mo.  SIS. 

If  the  dedicated  property  be  put  to  a  use  foreign 
to  that  contemplated  by  the  dedication,  any  prop- 
erty owner  may  inhibit  such  use.  Harris  v.  MUott, 
S6  U.  8. 10  Pet.  25  (9  L.  ed.  SUS);  Barclay  v.  Howell,  81 
tr.  8.  8  Pet.  486  (8  L.  ed.  477);  Campbell  CJounty  Court 
V.  Newport,  Vt  B.  Mon.  (Ky.)  686:  Carter  v.  Portiand, 
4  Or.  889:  Price  v.  Methodist  Bpls.  Church,  4  Ohio, 
ftlfi;  LeCleroq  v.  Oallipolls,  7  Ohio  (pt  1)  217;  Bo^ 
of  Education  v.  Bdson,  18  Ohio  St.  £21;  Hardy  v. 
Honpbls,  10  Helsk.  (Tenn.)  127;  Guelph  v.  Caiuda 
Co.  4  Grant,  Gh.  6B4;  Atty-Oen.  T.  Goodrich,  6  Grants 
Ch.4Q0. 

A  street  cannot  be  enclceed  so  as  to  bar  the  rlghte 
of  the  pubUo  ropreeented  by  a  ot^.  Jersey  City  v. 
Morris  Oanal  ft  Bkg.  Co. »  N.  J.  Bq.  617, 601. 

nie  grounds  of  the  doctrine  were  discussed  at 

«  L  R,  A. 


I  length,  and  reasserted  In  Cross  v.  Horristown,  IS 
N.  J.  Bq,  ani.  811;  and  It  has  slnoe  been  oonsiderad 
tbe  settled  dootnnelo  this  State.  State  v.  Vtwria. 
town,  88  N.  J.  L.  BT;  TWinter  v.  Morris  town,  IS  N.  J. 
Bq.  46;  State  V.  Trenton,  86  N.  J.  L.  188,  m;  Price  V. 
PlalDfleld,  40  N.  J.  L.  014. 


JMofa  Mvotsd  bv  dedleotlcm. 

Cases  of  dedication  rest  upon  the  principle  of  es- 
toppel fn  pais,  It  being  considered  fraudulmit  on  the 
part  of  one  dedicating  his  land  to  public  uses  to  re- 
tract, to  the  prejudice  of  parties  who  have  pur- 
chased on  the  faith  of  such  dedloaUon.  Wood  t. 
8edy,a2N.  Y.UA 

It  Is  not  competent  for  the  party  making  a  dedi- 
cation lo  reassert  any  right  over  the  land,  at  all 
events,  so  lung  as  It  remains  in  pubUo  use.  Adams 
V.  Saratoga  ft  W.  R.  Co.  11  Barb.  400;  tU  Lewis 
Street,  2  Wend.  472. 

Where  the  owner  of  a  tract  of  land  lajnit  out  into 
lots,  and  intersects  it  wlthastreet  or  alley.  obvlous> 
ly  for  the  oonvenlenoe  of  the  lots,  and  pnrohaaes 
are  made  In  reference  to  such  oonvenlenoe,  there  is 
created  in  the  owners  an  easement  in  the  street  or 
way  whlolr  cannot  be  reoalled.  Wiggins  T.  Mo- 
Cleary,  49  N.  T.  84^  Adams  v.  Saratoga  ft  W.  R.  Qo. 
U  Barb.4S0;  BIsBell  v. New  York  Oent&  Go.  S 
H.  T.Sl. 

If  the  premises  to  which  the  right  of  way  attedied 
are  divided,  the  right  of  way  passes  to  each  portioo 
into  wbosever  hands  it  may  oome,  but  only  so  far 
as  applloable  to  suoh  portion.  Dawson  y.  St.  Paul 
F.  ft  M.  Ins.  Co.  IB  Mtain.  188. 2  Am.  Rep.  118;  Wat- 
son V.  Bioren,  1  Serg.  ft  B.  ECT;  Underwood  v.  Ckr- 
nay,  1  Cush.  28(1. 

A  charge  upon  the  estate  or  propoty  of  the  servi- 
ent tenement  follows  it  into  the  bands  of  any  per- 
son to  whom  suoh  tenement,  or  any  part  tbereoC, 
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may  regulate  the  use  of  such  property  or  pro- 
mote Its  improvemeDt,  but  cannot  divert  or 
subject  tt  to  any  use  clearly  ioconsistent  with 
tbe  coo  tract  of  dedication.  And  upoa  such  di- 
version any  person  interested  would  be  author- 
ized to  insmuteproper  proceedings  to  enjoin  it. 

Pbrtiand  A  W.  V.  R.  Go.  v.  Pwtland,  14  Or. 
189,  196,  197;  Carter  v.  PwrOand,  4  Or.  889; 
Priee  v.  Thanmtm,  48  Mo.  861;  Bentaeola  <£ 
O.  B.  Go,  T.  Spratt,  13  Fla.  36.  91  Am.  Dec. 
747;  Bo&Mcm  v.  Pittenger.  2  N.  J.  Eq.  57,  32 
Am.  Dec  412;  WfatHeld  v.  Bogen,  26  Miss.  84, 
SO  Am.  Dec.  244;  Jaekaonville  t.  JaektonvUh 
B.  Co.ViWi.  540:  Alvet  v.  Hendtraon,  16  B. 
Mon.  168;  BemphtU  t.  Botton,  8  Cuah.  197; 
Om.  T.  £t/M.  14  Pa.  186. 

Equity  may  prevent  a  threatened  injury. 

Coalttr  V.  Hunter,  4  Rand.  58,  15  Am.  Dec. 
7S6;  8  Pom.  Eq.  Jor.  S  IWAiOomii^  v. 
Xotwnv,  6  Johns.  Ch.  489;  Waterlown  r. 
Oowen,  4  Paige,  610. 

The  word  "square,"  as  a  term  of  dedication, 
imports  cpmplete  and  unrestricted  abandon- 
ment to  public  use,  either  for  purposes  of  a  free 
passage  or  to  be  ornamented  and  Improved  for 
eroaiids  of  pleaaQTe,  amuseinent,  recreation  or 
health. 

Hoboken  M.  E.  Church  v.  BobtOm,  88  N.  J. 
L.  18,  97  Am.  Dec.  696;  JaekmmviUe  v.  Jaek- 
tonvOk  B.  Co.  67  HI.  640. 

The  word  public  "square,"  without  more, 
means  pla(%  to  be  kept  open. 

€km.  V.  Rvsh,  14  Pa.  189;  Barday  v.  Howdl, 
81  U.  S.  6  Pet.  498  (8  L.  ed.  477);  EOieott  v. 
iVorl,  86  U.  8.  10  Pet.  412  (9  L.  ed.  476); 
Wateftown  t.  Oown,  4Biige,  610-616;  Warren 


V.  Z^i,  22*Iowa,  861-868;  PrirteeviUe  v.  Au- 
ten,  77  III.  826-829;  Maeonv.  Franklin,  13  Qa. 
289;  Otm.  V.  Bowman,  8  Pa.  206. 
Tbe  intention  of  the  dedicator  must  controL 
Portland  dk  W.  V.  B.  Go.  v.  Portland,  14  Or. 
189,  197;  Priee  V.  Thompson,  48  Mo.  866;  Jack- 
tonmlle  v.  JacktonmUe  B.  Go.  67  III.  640;  Sobo- 
ken  M.  E.  Church  v.  Hoboken,  S3  N.  J.  L.  18, 
97  Am.  Dec.  696;  Hemphill  v.  Botton,  8  Cush. 
196. 54  Am.  Dec.  740;  Ootifrey-r.  AUon.  18I1L 
29,  53  Am.  Dec.  476;  BUeabethioton,  L.  Jb  B. 
8.  R.  Co.  V.  ChnAt,  10  Bush,  887;  Warren  v. 
LyoTu,  23  Iowa,  861;  Baker  v.  Johnston,  21 
Mich.  844,  847;  Com.  v.  Bueh,  14  Pa.  186,  188, 
189,  190. 

When  the  object  of  the  dedicatioQ  is  speci- 
fically stated,  It  must  be  so  construed  as  to  car* 
ly  into  effect  the  purpose  intended. 

Com.  v.  Bueh,  14  Pa.  168,  19a 

The  Le^lature  cannot  extinguish  public  use 
Id  property  dedicated. 

Hoboken  M.  E.  Church  v.  Hoboken,  88  N.  J. 
L.  18,  97  Am.  Dec.  696;  Alton  v.  lUinoit 
Trantp.  Co,  13  HL  60;  Jacksonville  v.  Jaekeon- 
ville  H.  Co.&l  III.  540;  Portland  ds  W.  V,  B. 
Co.  V.  Portland,  14  Or.  189. 

Mor  can  U  divert  a  square  for  uses  foreign  to 
dedication. 

Warren  v.  Lyojit,  33  Iowa,  861. 

Great  weight  has  alwiyrs  been  attadied,  and 
very  rightly  attached,  to  contemporaneous  ex- 
position. 

C(^m  V.  Virginia,  19  U.  8.  6  Wheat.  264. 
418  (5  L.  ed.  257).  See  also  Oooley,  Const. 
Lim.  &th  ed.  pp.  81.  82. 

Admitting  a  necessity  for  the  purchase  in  or- 


is subBequentlr  cMmvered.  Weyman  v.  Rlngold, 
1  Bradf.  60. 

And  the  lots,  befncr  bounded  "by  public  Rtreeta,  ex- 
tend to  the  center  of  the  street  as  a  legal  presump- 
tfcm.  Adams  v.  Blvers,  11  Bub.  flSBL 

Tbe  rlffbt  seenred  by  dedication  to  an  Incorporeal 
beredltanient;  It  becomes  at  once  appurteoant  to 
the  lot,  and  Forme  "an  Integral  part  of  the  estate" 
In  It.  It  follows  the  estate  and  oonstttutee  a  per- 
petual Incnmbranee  upon  the  land  Inirdeimd  with 
It,  From  the  moment  tt  attaches,  the  lot  beocmee 
the  dominant,  and  the  open  war  or  street  the 
seryient,  tenement  Story  y.  New  York  Elevated 
B.Co.90  N.  Y.145;  Child  v.  Chappell.  9  N.  Y.  Stt; 
Watoiown  v.  Conren,  4  Paige,  614;  HlUa  v.  Hlller, 
t  Paifre,  2SS;  Brewer  v.  MarahalJ.  18  N.  J.  Bq.  8«. 
See  aenerallr  Atty-Oen.  v.  Tarr,  2  L.  R.  A.  87.  note, 
14B  Mass.  SOe;  Harrison  Countr  t.  Seal  (Hlee.)  8  L.  B. 
A. 060,  nnU;  Clarke  v.  FrorldMice (B.  I.)  1  L.  B.  A. 
mi  Meier  T.  Portland  OaUeB.  Co.  1L.B.  A.  868,  16 

Or.  no. 

JYuumptfon  of  dedleation  from  user. 

Tbn  length  of  time  neceasarr  to  raise  a  presump- 
tion of  dedication  from  user  must  depend  upon 
tbe  olronmstanoeB  of  each  particular  caae;  no  ab- 
solute rule  can  be  laid  down  to  govern  it;  but 
irtiere  the  only  evidence  of  dedication  Is  user  by 
t3ie  pnblle,  unaocompanledbyany  drcumstanoe  or 
not  Indloating  an  Intention  to  dedicate,  or  where 
tbe  public  or  IndlvSduals  have  not  acted  upon  the 
aoqniesoenoe  In  such  a  way  t^t  Its  retraction 
would  materially  affect  the  public  accommodation 
and  private  rigfata,  and  thus  evince  bad  faith  In  the 
ownw,  such  user,  fMm  analogy  to.  the  Statute  of 
Limitations,  must  tie  for  twen^  yeara  to  eetabllsb 
the  public  right.  Wood  v.  Hurd,  84  N.  J.  L.  01; 
Smith  V.  State,  28  N.  J.  L.  180:  Holmes  v.  Jersey 
City,  12  M.  J.  Eq.  2»,  Central  B.  Co.  v.  State,  as  N. 
6  L.  R.  A. 


J.  L.  SSO;  Hoole  v.  Atty-Gen.  2S  Ala.  190;  State  v. 
Snedelier.  80  N.  J.  L.  80;  Jersey  City  v.  Monla 
Canal  A  Bkg.  Co.  1£  N.  J.  Eq.HT;  Inrln  v.  IMzIon, 
OO  U.  8. 9  How.  10  <18  L.  ed.  26). 

A  plea  of  a  public  prescriptive  right  hna  been  ex- 
tended to  a  public  square  and  to  a  burying-ground. 
Gardiner  v.  Tlsdale,  S  Wla.  168,00  Am.  Dec  417. 

Egtet  of  dedioation  to  pubUe  use. 

The  principal  effects  of  a  dedication  of  squares  to 
the  use  of  the  public  are  plain  and  obvious.  The 
naked  fee  of  tbe  laud  remains  In  the  original  pro- 
prietors, aud  tbe  public  acqnlre  an  easement  mere- 
ly, coextensive  with  tbe  purposes  to  which  suoh 
open  squares  in  populous  towns  are  usaaUyappm- 
laiated;  and  where  there  to  a  oorpOTatlon  to  repre- 
sent the  public,  and  take  charge  of  Its  Interests,  the 
easement  veete  In  such  oorporatlon,  which  thus  be- 
comes tbe  trustee  of  a  use.  Anderson  v.  Boohester, 
L.  &  N.  F.  B.  Co.  9  How.  Fr.  fifiO. 

By  the  dedication,  the  city  acquired  the  right  to 
open  tbe  square  and,  having  performed  the  condi- 
tion on  which  It  was  limited,  became  seised  of  the 
entire  legal  estate  subject  to  the  trust.  New  York 
V.  atuyvesant,  17  N.  Y.  48. 

All  tAe  uafted  and  consolidated  power  became 
vested  in  the  corporation.  Cammeyer  v.  United 
Lutheran  Churches,  2  Sandf.  Ch.  2S1. 

It  would  seem  tbat  If  tbe  oorporatlon  were  to 
recognize  and  regulate  the  space  as  and  for  a  pub- 
lic street,  it  would  be  bound  tboeafter  to  letit  re- 
main so.  Sobermerbom  v.  New  York,  8  Bdw.  Ch. 
180. 

Oonmton  rfffht  of  mldenfs. 

Residents  of  the  village  have  a  common  interest 
with  each  other  and  with  the  village  itself,  in  pre- 
venting any  obstruction  to  the  use  of  the  pubUo 
square  dedicated  for  the  purpoeespf  a  park-  Hay- 
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der  to  cut  off  a  claim  of  title  vhich  miriit  be 
advanced  by  ChaptnaD,  gUIl  the  City  tEereby 
acquired  no  right  to  alienate  or  use  the  prop- 
erty for  purposes  other  than  those  designated 
in  tbe  dedication. 

Coffin  V.  P<»-tland,  16  Or.  77,  82. 

Mr.  W.  H.  Adajns  for  respondent. 

'  Tlutxer.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  this  case  the  appellant  filed  his  complaint 
to  enjoin  the  respondent,  a  mnnicipal  corpora- 
tion, from  entennjB:  upon  and  building  a  city 
ball,  with  a  city  jail  in  the  basement  thereof, 
upon  block  54,  in  tbe  City  of  Portland,  claim- 
ing that  said  block,  and  also  block  58,  adjacent 
theieto,  were  both  dedicated  to,  and  accepted 
by,  tbe  City  as  a  "public  square,"  for  the  use 
of  tbe  iDhabitanta  thereof,  and  the  public  gen- 
erally, aa  an  open  plaza,  and  it  was  to  be  kept 
and  maintainea  aa  open  ground,  to  be  planted 
with  trees  and  otherwise  ornamented,  as  a 
place  for  public  gatherings  and  outdoor  recrea- 


tion. It  is  alleged  in  tbe  complaint  that  said 
blocks  are  a  part  of  a  certain  tract  of  land 
which  was  formerly  in  the  Joint  occupation  of 
Daniel  H.  Lownsdale,  Stephen  Coffin  rad  W. 
W.  Chapman,  who  claimed  to  be  the  owners 
thereof,  and  who  subsequently  obtained  a  pat- 
ent to  it  in  severalty  from  theUnited Statesun- 
der  tbe  Act  of  Congress  of  September  27, 1800, 
known  as  tbe  "  Donation  Law."  That  said 
Lownsdale,  Coffin  and  Chapman,  while  in  pos- 
seadtm  of  said  tract  of  land  as  aforesaid,  caused 
a  survey  thereof  to  be  made  into  blocks,  lots, 
streets,  parks  and  other  public  grounds,  and 
caused  a  map  or  plat  thereof  to  be  made,  com- 
monly known  as  the  "Brady  Map/'  and  sold 
lota  and  blocks  by  reference  to  that  map. 
That  the  appellant  is  a  resident  of  said  City, 
and  is  now  tbe  owner  of  lot  4,  in  block  59, 
which  is  a  part  of  said  iractof  land.  That 
said  lot  is  upon  the  opposite  side  of  tbe  street 
from  said  block  58,  and  was  for  a  valuable 
consideration  sold  and  conveyed  by  aafd 
Lownsdale  and  others  to  Charles  Hubbard  on 


wood  Go.  T.  Maywood,  6  Weet.  Bep.  ttSI,  1118  111.  78; 
Qnm  V.  Oakos,  IT  XIL  2S1:  Ctaga  v.  Cbapman,  um. 
811;  S  Story,  Bq.  Jur.  1 824. 

Ownen  of  separate  dwelUnm,  which  are  aU  in- 
jured by  Bsingle  nulsanoe,  of  irhioh  the  defendant 
was  the  author,  oould  all  unite  and  obtain  full  re- 
lief of  Injanotion  and  removal  bronedeoree.  Ken- 
alngtOD  V.  White,  8  Friee,  181;  Hills  v.  Campbell,  2 
Tounge  ft  C.  (Exoh.)  880;  Reld  v.  Glfford,  Hopk.  416; 
1  Pom.  Eq.  278;  Bushnell  v.  Robeson,  62  Iowa,  640; 
Roblnron  v.  Bauflrh,ai  Mloh.  280;  Brandhirv.  Har- 
rison Oountr,  80  Iowa,  lU;  Bobtdns  v.  Band  Creek 
Tump.  Co.  8t  Ind.  481. 

Bach  of  the  complalnanta  would  have  had  tbe 
rtffht  to  fllea  bUI  to  restrain  the  nulsanoe,  wblob 
was  a  special  Injuiy  to  bis  Individual  property. 
But  as  tberrilet  sought  was  tbe  same  as  to  ail  tbe 
oomplalnauts,  there  certainly  was  no  Rood  reason 
for  oompeUIns  them  to  file  several  bllie  to  protect 
their  common  right  against  acts  of  the  defendaQt, 
which  were  Injurious  to  all  of  them.  Hurray  v. 
Hay,  1  Barb.  Ch.  M,  48  Am.  Deo.  776. 

RtghU  of  vur chaser  of  lot  destcmoted  on  plot. 

The  purobaser  of  a  lot  upon  a  street  so  dedicated 
acquires  a  perpetual  and  Indtfeasible  right  of  ac- 
eesB  to  his  lot  over  the  same,  or  at  least  over  so 
much  as  leads  from  hli  lot  to  tbe  next  adJolDlng 
public  Btroot  on  each  side,  whether  tbe  same  be  ac- 
cepted and  adopted  by  the  public  as  a  highway  or 
not,  and  retains  It.  IC,  aMeraooeptanoe,  the  same  be 
abandoned  by  tfae  public  as  a  public  bigbway. 
Atty-Qen.  v.  Morris  &  K.  B.  Co.  1«  N.  J.  Eq.  884. 

Eniofpnent  of  eaaemeM  proUtted  byinitmeUon. 

Equity  has  Jurisdiction  to  restrain  by  injunction 
erections  on  servient  lands,  in  violation  of  an  ease- 
mentor  right  of  enjoyment  In  respect  of  such  lands, 
attached  or  belonging  to  adjoining  premleee.  Sey- 
mour V.  McDonald,  4  Sandf.  Ch.  S06;  Raveuawood 
V.  Flemlntr,  SSI  W.  Vb.  St.  4ft  Am.  Rep.  GOt;  St.  Paul 
&  P.  R.  Co.  V.  SohurmeJer,  74  TJ.  S.  7  WaU.  272  (19  L. 
ed.  74);  Tates  v.  Milwaukee,  n  U.  S.  10  WaU.  497  (18 
Led.  884). 

Where  an  easement  or  servitude  Is  annexed  to  a 
private  estate,  the  due  enjoyment  of  It  will  be  pro- 
tected by  Injunotloa  against  encroachment  or  in- 
vaaion.  Wheeler  v.  Oilsey,  85  How.  Pr.  147;  Corn- 
ing V.  Loweire,  0  Johns.  Ch.  439;  Talhnadge  v. 
Bast  Blver  Bank,  WK.Y.Wii  lAwrence  v.  New 
Tork,  2  Barb.  "080;  Oakley  v.  WlUlamsburgb,  8 
Paige.  282. 

Upon  application  of  the  government,  courts  of 
6L.R.A. 


cbsnoery  will  exercise  their  authorl^  to  restrain 
the  plaoiog  at  obstructions  in  or  upon  puUlo  Ug^ 
ways,  streets,  tnidges,  grounds  or  navlgatde  waters. 
Metropolitan  aty  R.  Co.  v.  Chicago,  96  HI.  8^; 
Atty-Oen.  v.  London,  8  Beav.  270;  Atty-Oen.  v. 
Richards,  2  Anstr.  608;  Atty-Oen.  v.  Fiirbea.  2  Myl. 
&  a  128;  Atty-Oen.  v.  Oalway,  1  Molloy.  MB; 
Georgetown  v.  Alexandria  Canal  Co.  S7  U.  8.  IS 
Pet.  98  (8  L.  ed.  1018);  United  States  v.  Bulutb,  1 
Dill.  468;  People  v.  St.  Louis.  10  ni.  851. 

So  equity  may  enforce  the  execution  of  tfae 
plainly  declared  trust  either  upon  tbe  applloatloa 
of  the  owners  of  lots  abutting  upon  the  square,  or 
upon  application  of  the  city,  the  trustee.  Jackson- 
ville V.  JackaonvlUe  R.  Co.  87  Ul.  544. 

A  oity  never  loses  its  riirht  to  protect  the  right  of 
tbe  publtc  In  property  In  whltA  there  la  a  pnbllo 
easement,  by  reason  of  an  adverse  poesesaloo.  Un- 
authorized acts  of  exclusive  pooecaaton  by  any  par- 
ty upon  a  street  or  public  square  is  a  nuisance 
which  no  time  will  leffaliae  without  statutory  aid. 
Frioe  V.  Plainlleld,  40  N.  J.  It.  014. 

Aetton  for  irUtrfrrcntx  with  easement. 

Unleas  a  private  person  has  acquired  In  some  legal 
way  an  Interest  In  such  easement,  from  tbe  person 
dedicating  the  land,  be  cannot  maintain  an  action 
against  a  person  or  corporation.  Interfering  with 
or  diBturtring'  such  easement,  unleas  he  sustains 
thereby  some  special  and  peculiar  damage,  which 
la  not  sustained  by  the  great  mass  of  the  Inhabi- 
tants. Burnet  v.  Bagg,  67  Barb.  164. 

Where  it  sufBdently  appears  tbat  tbe  plalntUt  Is 
one  of  the  f  nhatritants  of  tbe  town,  U  vlng  and  hold* 
ing  property  contiguous  to  the  square,  tbe  value 
of  which  18  affected  by  the  dedication,  he  is  entitled 
to  a  remedy  for  the  protection  both  of  his  Indliid- 
ual  and  of  his  common  Interests.  Brown  v.  Man- 
ning, 8  Ohio,  8QS,  87  Am.  Dec  2ST,  oiting  Brown  T. 
Klcketts,  4  Johns.  Ch.  808;  and  see  Beatty  r.  Kutts, 
27  U.  S.  2  Pet.  586  (7L.  ed.  638);  Brown  v.  Vermuden. 
1  Ch.  Cas.  272;  York  v.  Ptlklngton,  1  Atk.  284:  Lelgrh 
V.  Thomas,  2  Ves.  Sr.  HZi  Hendricks  v.  Robinson.  3 
Johns.  Ch.  288;  Orosvenor  v.  Austin,  6  Ohio,  113; 
Thompson  v.  Brown,  4  Johns.  Ch.  (09;  Brown  t. 
RIcketts.  8  Johns.  Cb.  603;  Sberrlt  v.  Birch,  8  Bro. 
Cb.  2^9;  Lloyd  v.  Loaring,  6  Ves.  Jr.  778;  Adair  v. 
New  River  Co.  11  Ves.  Jr.  428:  Palk  v.  UmtOD.  13 
Tes.  Jr.  48. 

That  Is  BO,  notwithstanding  the  grantoia  with 
whom  the  agreement  f»r  oovenant  was  made  haU 
released  it  to  the  puzobasna.  Bronwer  v.  Jones, 
S8Barb.ieL 
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<x  about  the  12th  day  ot  February,  1850,  un- 
der and  tbrough  whom,  by  regular  and  mesoe 
coDveyances,  the  appellant  has  become,  and 
now  is,  the  owner  thereof.  That  said  City  of 
Portland  is  situated,  in  lar^e  part,  on  said  tract 
of  land.  That  at  a  meetuig  of  the  common 
council  of  said  City,  held  on  the  29th  day  of 
April,  1853,  among  other  business  transacted, 
the  following  resolution  was  passed:  "Be- 
aolved.  That  the  city  council  of  Portland  adopt 
the  plat  of  said  Cily  drawn  by  John  Brady  as 
the  city  plat;  and  that  the  mayor  appoint  a 
aelect  committee,  with  inatnictioDS  to  call  up- 
on the  proprietors  of  the  City  of  Portland,  and 
-obtain  froin  them  a  bond  or  deed  of  all  the 
public  streets  In  Mid  City,  and  a  deed  of  trust 
lor  all  the  land  donated  to  benevolent  societies, 
public  schools,  public  squares,"  etc.  And  by 
an  ordinance  approved  February  27,  1869,  en- 
titled "An  ordinance  adopting  a  map  showing 
the  plan  of  the  streets,  blocks  and  public  prop- 
•erty  in  the  City  of  Portland,"  it  was  recited  and 
ordained  as  follows: 

"  Whereas,  the  common  council  of  the  Citr 
of  Portland,  at  its  regular  meeting  held  Apnl 
29,  1852,  adopted  the  map  eommonlT  known 
as  the  'Brady  Map'  as  the  plan  of  streets, 
blocks  and  public  property;  and  whereas,  since 
that  date,  several  additions  have  been  made  to 
the  City;  and  whereas,  a  complete  pliui  of  all 
the  streets,  blocks  and  public  property  haa 
been  made  by  order  of  the  common  council  ixy 
C.  W.  Burrage,  and  submitled  at  a  meeting  of 
the  common  council  held  July  18,  1866:  Now, 
therefore,  the  City  of  Portland  does  ordain  as 
follows:  Section  1.  That  the  map  of  the  City 
of  Portland  surveyed  and  drawn  by  order  of 
the  common  council  bv  C.  W.  Burrage,  city 
surveyor,  1866,  be,  and  is  hereby,  adopted  as 
the  official  map  of  tliis  City,  showing  the  plan 
of  the  streets,  blocks  and  public  property  with- 
in the  city  limits.  Sec.  2.  That  the  auditor 
And  clerk  be,  and  is  hereby,  directed  to  attach 
to  said  map  a  certified  copy  of  this  ordinance, 
and  cause  said  map  and  ordinance  to  be  re- 
corded in  ttte  recoras  of  deeds  in  the  office  of 
the  county  clerk  of  Multnomah  County, 
Oregon." 

That  upon  said  Burrage  map  said  blocks  58 
and  64  were  each  marked  and  designated  by 
the  words  ' '  Public  Square,"  and  recognized 
by  said  City  aa  having  been  set  apart  and  dedi- 
cated by  said  Lownsdale  and  Chapman  to  the 
use  of  the  public,  aa  aforesaid,  and  that  said 
City  had  planted  trees  therein,  and  otherwise 
improved  the  same,  as  and  for  public  parks  and 
open  plazas.  That  all  of  the  said  improvements 
were  made  by  the  said  City  in  pursuance  of 
ordinances  duly  passed  by  its  common  council, 
and  approved  by  its  mayor,  in  wbicb  ordi- 
nanceti  the  said  blocks  58  and  54  were  referred 
to  and  designated  as  the  ' '  Public  Square,"  and 
w  the  "Plaza.'* 

That  neltber  of  said  blocks  has  ever  been 
built  upon,  or  made  use  of,  otherwise  than  as 
«  public  park  or  open  plaza,  bavini;  said  shade 
trees  growing  thereon,  and  as  ground  devoted  to 
public  use  and  adornment,  and  as  a  place  for 
poblic  meetings  and  for  outdoor  recreation  on 
the  part  of  su^  of  the  inhabitants  of  said  City, 
«nd  of  the  public  generally,  as  might  choose 
to  naoxt  thereto  for  such  purposes;  and  that 
Appellant,  and  each  of  bis  predecessors  in  tiUe 
«L.K  A. 


to  said  lot  4.  in  block  69,  bouf^t  said  lot,  and 
took  a  conveyance  thereto  ripon  the  faith,  and 
in  the  expectation  and  belief,  tbat  said  blocks 
5tt  and  54  were  each  so  dedicated  to,  and  ac- 
cepted by,  said  City.  But  that,  notwithstand- 
ing, the  common  council  of  the  City,  on  the 
19th  day  of  April,  1889,  resolved  to  build  and 
erect  a  city  ball  on  the  west  half  of  said  block 
64,  and  authorized  and  empowered  the  com- 
mittee oo  ways  and  means  to  act  in  breaking 
ground  thereon  for  the  foundation  of  said 
building,  and  that  said  committee  were  threat- 
ening and  intending  so  to  do,  and  had  caused 
the  city  surveyor  to  make  a  survey  thereof, 
wadset  stakes  preparatoir  to  digging  up  and 
excaviUiDg  the  ground  for  the  construction 
and  erection  of  such  city  ball;  and,  unless  en- 
Joined  from  so  doing,  the  City  will  cut  down 
the  shade  trees  on  scud  west  half  of  said  block 
54,  and  will  proceedimmediately  to  erect  there- 
on a  building  for  a  city  hall.  That  the  plans 
and  specifications  for  said  building,  adopted  by 
said  City,  provide  that  the  basement  story 
thereof  snail  be  finished  and  completed  as  and 
for  a  city  iail;  and,  if  the  said  city  hall  be 
erected,  said  basement  story  thereof  will  be  so 
finished  and  completed,  ana  will  be  used  as  a 
public  jail,  wherein  will  be  confined  prisoners 
awaiting  trial  for  crlmea  against  tbe  laws  of 
the  State,  as  well  as  persons  convicted  of  vio- 
lating city  ordinances. 

The  complaint  also  contains  the  usual  allega- 
tions of  damage  and  irreparable  injury  which 
will  result  in  case  the  respondent  is  not  re- 
strained from  doing  the  acts  referred  to.  It 
fdso  appears  therefrom  thai  the  west  half  of 
each  of  said  blocks  58  and  64  Is  situated  upon 
that  part  of  said  tract  of  land  patented  to  said 
W.  W.  Chapman.andtheeasthalfthereof  upon 
the  part  patented  to  the  said  David  H.  Lowns- 
dale. It  further  appears  from  the  coroplaint 
that  on  or  about  Ibe  21st  dav  of  September, 
1870,  the  common  council  of  the  City  passed 
the  followlne  ordinance,  to  wit: 

"Ordinance  No.  861.  An  ordinance  to  provide 
for  quieting  the  title  to  co'tain  portions  of  pub- 
lic property.  Whereas,  it  is  deemed  expedient 
to  quiet  and  perfect  -the  titles  to  certain  pieces 
of  land  heretofore  dedicated  to  the  use  of  tha 
City  of  Portland  as  public  parks  and  squares; 
and  whereas,  W.  W.  and  M.  F.  Cliapman 
have  proposed  to  convey  to  the  City  any  interest 
they  may  have,  whether  of  dower  or  otherwise, 
in  property  bo  dedicated,  especially  the  west 
half  of  blocks  No.  53  and  54,  and  the  blocks 
known  on  the  map  as  'Park  Blocks,' lying 
between  Salmon  and  Mill  Streets:  Now,  there- 
fore, the  City  of  Portland  does  ordain  as  fol- 
lows: Section  1.  That  the  standing  commit- 
tee of  the  common  council  on  streets  and  pub- 
lic property  be,  and  are  hereby,  authorized  and 
empowerra  to  negotiate  with  W.  W.  and  M. 
F.  Chapman  for  a  deed  conveying  all  their  in- 
terest, whether  of  dower  or  otherwise,  in  the 
west  one  half  of  blocks  number  58  and  54,  and 
the  seven  blocks  known  as  '  Park  Blocks,'  ly- 
ing between  East  and  West  Park  Streets  and 
Salmon  and  Mill  Streets,  provided  that  the 
consideration  therefor,  including  expense  con- 
nected therewith,  shall  not  exceed  $6,400." 

That,  pursuant  to  said  ordinance  above  re- 
dled,  the  said  purchase  was  made,  and  a  deed 
of  conveyance  from  the  said  W.  W.  and  M. 
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F.  Chapman  was  executed  to  the  City  of  Port- 
land. A  copy  of  the  "  Brady  Map,  together 
with  an  abstract  of  all  the  deeds  and  conrey- 
ances  affectiDjr  said  blocks  68  and  S4,  was  filed 
with  sakl  complaint  as  an  exhibit.  The  de- 
murrer to  the  complaiDt  was  upon  the  general 
groand  that  it  Aia  not  state  facts  suffldeDt  to 
constitute  a  cause  of  suit. 

No  argument  was,  aa  we  are  informed,  had 
upon  the  merits  of  the  case  before  the  circuit 
court,  and  its  decision  in  sustaining  the  de- 
murrer was  only  formal.  Counsel  for  the  re- 
spective parties  have  attempted  to  make  an 
agreed  case  herein,  by  stipulating  that  the  de- 
murrer admits  all  the  matters  and  things  al- 
lied in  the  complaint,  and  that  tiie  complaint 
is  an  agreed  statement  of  undisputed  facts  in 
Uie  case.  I  do  not  tliink,  therefore,  that  the 
stipulation  changes  the  status  of  the  case,  as  an 
agreed  case  must  be  made  up  In  the  manner 
prescribed  by  the  Code. 

The  queanon  before  ns  is  as  to  the  sufficiency 
of  the  complaint  to  constitute  a  cause  of  suit 
Said  blocks  58  and  54  are  indicated  upon  the 
Brady  map  as  "public squares;"  but  the  com- 
plaint is  very  ambiguous  as  to  the  time  when 
said  map  was  made,  and  the  circumstances  at- 
tendingtbe  affair.  It  appears  that  on  the  9th 
day  of  December,  1852,  a  plat  of  D.  H.  Lowns- 
dale's  claim  was  delivered  to  the  clerk  and  re- 
corder of  Washington  County  for  record;  that 
it  Included  a  map  or  plat  of  the  original  Town 
of  Portland,  which  map  or  plat  is  conceded  to 
have  been  the  "  Brady  Map;"  that  said  plat  of 
D.  W.  Lownsdale's  claim  was  on  the  16lh  day 
of  December,  1852,  recorded  in  the  office  of 
said  clerk  and  recorder;  that  a  writing  was  at- 
tached to  said  plat,  bearing  date  December  3, 
1862,  purporting  to  be  under  the  hand  and 
eeal  of  the  said  Lownsdale;  that  by  the  terms 
of  said  writing  the  use  and  control  of  said 
blocks  were  expressly  restricted.  It  is  evident, 
however,  that  said  map  was  in  existence  prior 
to  that  time,  as  the  common  council  of  the  City 
adopted  it  as  the  cl(y  plat  on  the  S9th  day  of 
April,  1852. 

The  contention  between  the  counsel  Is  not, 
however,  as  to  the  fact  that  the  blocks  were 
dedicated  as  a  "public  square,"  but  it  is  as  to 
the  restriction  of  their  use  and  control  by  the 
city  authorities.  If  the  owners  of  the  land  set 
the  blocks  spart  to  remain  open  grounds,  sub- 
ject to  the  control  of  the  city  authorities  only 
for  the  purpose  of  being  ornamented,  as  would 
appear  from  the  dedicatoiy  writing  attached 
to  the  said  plat,  then  the  (nty  has  no  ground 
whatever  to  claim  the  right  to  erect  the  pro- 
posed city  hall  thereon .  The  owners  of  the 
land  bad  a  right  to  restrict  the  use  of  it  by  the 
public  to  any  reasonable  extent  which  they 
saw  fit.  But  the  respondent's  counsel  insists 
that,  aa  Lownsdale  alone  signed  said  dedicatory 
writing,  the  restriction  contained  therein,  of 
the  use  and  control  of  any  public  square,  did 
not  affect  the  west  half  of  said  blocks,  that  por- 
tion thereof  being  upon  Chapman's  donation 
land  claim.  Lownsdale,  of  course,  bad  no  au- 
thority to  limit  the  public  use  of  any  land  be- 
lonelng  to  Chapman;  but  the  latter  could 
hardly  pretend  that  he  owned,  at  the  time,  a 
distinct  mterestin  the  tract  of  land,  conslsliog. 
in  the  main,  of.  the  town-^te  of  the  Citr  of 
PorUand. 

«L.aA. 


The  complaint  and  exhibits  filed  herein  show 
that  the  claim  which  was  known  as  the  "Port- 
land Claim"  was  settled  upon  and  occnined 
under  the  laws  of  the  provisional  govemmenL 
That  Lownsdale  purchased  the  possessory  right 
to  It  from  Fettygrove  in  1848,  and  in  Septem- 
ber of  that  year  had  it  recorded  In  his  own 
name  in  the  territorial  record  books.  That 
Coffin  and  Chapman  subsequently  became  in- 
terested with  Lownsdale  in  the  claim;  bnt  that 
the  record  title  thereto  still  remained  in  the  lat- 
ter. That  the  parties  afterwards  ascertained 
that  they  could  not  jointly  enter  the  claim  un- 
der the  provisions  of  the  Donation  Act.  and 
therefctre  made  the  agreement  of  March  10. 
1852,  known  as  the  "Escrow."  by  the  terms  of 
which  the  said  parties  each  severally  covenant- 
ed, among  other  things,  that  he  would  fulfill 
and  perform  all  contracts  and  agreements 
which  he  had  theretofore  entered  Into  with  the 
others,  or  either  of  them,  or  with  other  per- 
sons, respecting  the  said  tract  of  land,  or  any 

gsrt  thereof.  They  bad  laid  oat  the  town  ana 
ad  a  common  interest  in  its  growth  and 
development.  It  was  an  enterprise  which  th^ 
had  jointly  undertaken,  and  in  which  they  had 
a  community  of  interest.  Each  of  them  may 
be  presumea  to  have  incurred  obligations  in  the 
sale  of  lots,  in  the  transaction  of  business  res- 
tive to  the  laying  out  of  the  town,  which,  ac- 
cording to  the  terms  of  the  escron^^be  was  re- 
quired to  fulfill  and  perform.  Under  such 
circumstances,  said  parties  should  not  be  re- 
garded as  strange  to  each  other;  but  the  act 
of  one,  in  carrving  out  the  common  object,, 
should  be  considers  as  the  act  of  all ,  especially 
where  there  is  nothing  showing  any  dissent 
from  it  upon  the  part  of  the  others.  Said  ded- 
icatoiy writing  has  stood  rerorded  in  the 
records  of  the  county  for  more  than  thirty-six 
years;  it  is  signed  by  one  of  the  town  proprie- 
tors; snd  neiUier  of  the  other  two,  nor  the  Cl^ 
of  Portland,  is  shown  to  have  ever  made  any 
objection  to  it.  It  seems  to  me,  therefore,  that 
the  writing  should  be  regarded  as  cogent  proof 
that  the  ^rties.  In  making  the  map,  intended 
that  blocks  58  and  64  should  remain  opok 

Elazas,  and  that  the  city  authorities  shonld 
ave  DO  control  over  them,  further  than  to 
ornament  and  protect  them. 

But  counsel  for  the  respondent  contend  that 
If  said  blocks  were  dedicated  to  the  City  "for 
ornamental  purposes,  and  not  otherwise,"  aa 
provided  in  said  dedicatory  writing,  it  does  not 
mean  that  tliey  were  to  be  kept  and  preaerved 
as  open  plazas  forever,  and  in  no  other  w»; 
that  the  language  is  too  vague  and  uncertain 
to  have  such  effect;  that  the  ground  may  aa 
well  be  ornamented  with  public  buildings  aa 
with  public  seats,  shade  trees  and  walks;  that 
the  fact  that,  by  the  same  writing,  lots  and 
blocks  of  ground  were  dedicated  for  churches 
and  school-houses,  as  well  as  for  "parks"  or 
"plazas,"  but  none  for  public  huildings,  unless 
It  was  intended  that  these  "public  squares" 
might  be  so  appropriated  and  used,  is  strongly 
Indicatiye  of  the  intention  of  the  dedicators  that 
they  might  be  "ornamented"  with  public  build- 
ings if  the  city  authorities  should  so  determine; 
that  a  grant  is  construed  most  strongly  against 
the  grantor  where  the  intention  Is  doubtful, 
and  that.  In  reason,  the  same  rule  miut  Kpfij 
in  case  of  a  dedication  to  public  nse;  that  the 
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InteDt  to  Testn'ct  the  use  to  a  partfcular  purpose 
must  be  plainly  exprrased,  to  d^tire  the 
proper  muoicipal  authority  of  the  i^bt  to  de- 
vote the  property  to  such  use  as  may  appear  to 
be  mofit  beneficial  to  the  public. 

I  do  not  think  that  the  language,  in  aaid 
dedicatory  writing,  that  the  blocks  were  ded- 
icated to  the  CMl^  for  ornamental  purposes,  and 
not  otherwise,  is  vague  or  UDcertaiD.  It  re- 
stricts their  use  to  the  one  purpose,  and  pro- 
vide!, in  effect,  that  they  shall  not  be  used  for 
any  other.  The  city  authorities  do  not  pro- 
pose to  use  the  blocks  for  omamental  pur- 
poses, but  for  the  direct  private  benefit  of  the 
City.  Using  land  to  erect  a  public  building 
tb^«on  is  not  using  it  for  omamental  purposes, 
however  grand  or  magniflcent  the  structure 
elected  may  be.  It  devotes  the  land  to  a  use- 
ful porpoae;  but  it  certainly  is  not  using  it  for 
an  oraamental  one.  Building  a  private  dwell- 
ing upon  a  spot  of  ground  may  have  the  effect 
to  ornament  it  veiy  much;  but  nevertheless  the 
dwellinfF  is  not  erected  for  omamental  pur- 
poses. It  is  built  to  afford  shelter,  protection 
and  convenience  to  the  owner  or  occupant. 
The  arjj^ment  which  would  admit  of  the  city 
authorities  building  a  city  hall  upon  said  blocks 
would  also  admit  of  their  bulldmg  thereon  en- 
gine-boiues,  pauper-housea,  pest^ouses  and 
every  kind  of  structure  which  the  city  author- 
ities might  determine  to  be  omamental.  Nor 
do  I  see  any  force  in  the  argument  that  the  fact 
that  lots  and  blocks  of  ground  were  dedicated 
in  the  some  writing  for  churches  and  school- 
houses,  as  well  as  for  "parks"  and  "plazas," 
but  none  for  public  buildings,  is  indicative  of 
the  intention  of  the  dedicators  that  the  blocks 
dedicated  for  "public  squares"  mieht  be  orna- 
mented with  public  buildings,  if  the  city  au- 
thorities should  so  determtoe.  The  dedication 
for  churches  and  school-houses,  as  shown  by 
the  writing  is  full  and  explicit.  It  is  as  fol- 
lows: "C.  Church  appropnated  to  the  Congre- 
gational Cbureb;  No.  28,  N.  i  B.  Church  ap- 
propriated to  the  Baptist  Church;  No.  62,  N.  i 
district  school  block  211."  There  is  no  vague- 
ness or  uncertainty  about  these  dedications; 
and,  if  the  town  proprietors  had  intended  to 
dedicate  said  blocks  08  and  M  as  a  site  for 

C'  'ic  buildings,  they  would  doubtless  have 
equally  explicit.  I  cannot  understand 
how  the  city  authorities  are  able  to  suppose 
that  any  sudi  use  of  the  blocks  in  question  was 
intended. 

The  City  of  Portland  was  no  mendicant,  nor 
was  it  expected  to  be.  It  has  always  been  able 
to  buy  necessary  and  suitable  grounds  upon 
which  to  erect  its  public  boiUings;  and  it 
should  do  so,  and  not  attempt  toencroachupon 
its  public  squares,  which  were  clearly  intended 
to  be  left  open  and  unoccupied  for  uie  health, 
comfort  and  recreation  of  its  inhabitants. 
The  argument  of  the  respondent's  counsel,  Uiat 
the  dedicators  intended  that  the  blocks  might 
be  ornamented  with  public  buildings,  if  the 
city  antbwitiea  should  so  determine,  if  main- 
tained, would  be  liable  to  lead  to  absurd  con- 
sequences. One  set  of  ci^  officials  might  bold 
to  one  policy,  and  another  set  to  a  contrary 
one,  and  each  act  lawfully.  The  city  authon- 
ties  of  to-day  might  determine  that  the  blocks 
should  be  ornamented  with  public  buildings, 
and  proceed  to  erect  them  at  a  great  expense; 
9LR.A. 


which  would  be  entirely  conslsteDt  with  the  in. 
tentioD  of  the  dedlcMors.  The  city  authorities 
of  next  year  may  conclude  tbat  the  blocks 
should  be  ornamented  only  with  walks,  rustic 
seats,  trees,  grass,  flowers,  fountains,  statues 
and  mementoes  of  heroic  deeds,  and,  in  order 
to  carry  out  the  latter  mode  of  ornamentation, 
proceed  to  tear  down  the  edifices  erected  by 
their  predecessors;  which  would  be  equally 
consistent  with  the  intention  of  the  dedicators. 
I  do  not  think  that  the  court  would  be  justified 
in  adopting  any  such  view. 

The  rule  in  regard  to  property  dedicated  for 
public  use,  as  uid  down  in  5  Am.  &  Eng. 
Cyclop.  Law,  417,  418,  is  as  follows:  "Prop- 
erty dedicated  to  the  public  use  may  be  said  to 
be  restricted  to  the  use  for  which  it  was  fairly 
intended  to  be  dedicated;  although  this  rule  fo 
construed  to  include  such  uses  as  are  consistent 
with,  or  necessary  to,  the  principal  use.  If 
dedicated  property  be  put  to  a  use  foreign  to 
tbat  contemplated  by  the  intention  and  purpose 
of  the  dedication,  then  not  only  the  dedicator, 
but  anv  property  owner,  will  have  his  remedy 
in  equityto  enforce  the  proper  use,  and  inhibit 
an  improper  one." 

The  questions  to  be  determined  herein  are: 
For  what  use  were  the  blocks  intended  to  be 
dedicated?  and.  Will  the  construction  of  the 
building  which  the  common  council  of  the  City 
propose  to  erect  thereon  be  consistent  with  the 
purpose  of  the  dedication?  That  the  blocks 
were  intended  to  remain  open  plazas,  and  be 
beautified  and  adorned  by  the  hand  of  art,  I  do 
not  think  there  can  be  any  doubt.  Spots  of 
that  character,  especially  in  large  cities,  are 
highly  important.  They  afford  healthful  and 
pleasant  resorts  in  the  healed  season,  and  are 
in  fact  the  only  places  where  a  large  class  of 
the  community  are  able  to  go  and  enjoy  the 
blessings  and  comfort  of  shade  and  pure  air; 
and  any  attempt  on  the  part  of  public  officials 
to  appropriate  tbem  as  a  site  for  public  build- 
ings, in  which  to  conduct  the  economic  affairs 
of  a  city,  under  any  pretext  whatever,  would, 
as  I  view  it,  be  a  cruel  effort  to  subvert  a  hu- 
mane scheme.  The  building  of  a  city  hall, 
witb  a  jail  in  the  basement  thereof,  upon  the 
said  blo^,  as  the  common  council  propose  to 
do  in  this  case,  would,  in  my  judgment,  be  a 
use  of  it  foreign  to  the  purpose  for  which  it 
was  dedicated,  and  should  not  be  permitted. 

Said  couDsel  also  claims  that  the  City  accept- 
ed the  Brady  map  before  said  dedicatory  writ- 
ing was  attached  to  it,  and  tbat  the  town  pro- 
prietors had  no  right,  after  the  acceptance,  to 
attempt  lo  rratrict  the  use  of  the  blocks  as 
therein  provided.  The  Ci^  did  not  accept  the 
map  in  terms.  The  common  couocil,  by  the 
resolution  of  April  29,  1852,  adopted  the  plat 
drawn  by  John  Brady  as  the  city  plat;  and  the 
resolution  provided  that  the  mayor  appoint  a 
select  committee,  with  instructioas  to  call  upon 
the  proprietors  of  the  City,  and  obtain  from 
them  a  bond  or  deed  of  all  the  public  streets  in 
the  City,  and  a  deed  of  trust  for  all  the  land 
donated  to  benevolent  societies,  public  schools, 
and  for  public  squares,  etc.  Whether  Uie 
mayor  ever  appointed  any  such  committee,  or 
whether  any  such  committee  ever  conferred 
with  the  town  proprietors  upon  the  subject, 
does  not  appear.  The  probabilities,  however, 
are  that  the  committee  was  appointed,  and  thai 
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the  sabseqaeot  reeonStng  of  the  Brady  map. 
witii  the  dedicator;  writlnff  attached,  was  the 
result  of  Buch  conrereuce.  But,  if  said  writing 
had  never  been  executed,  I  do  not  see  that  it 
would  have  made  any  difference.  The  blocks 
were  indicated  on  the  map  as  public  squares; 
which  implied,  of  course,  that  they  were  to  be 
«njoyed  as  such  by  the  public  at  large,  aod 
Dot  be  appropriated  and  used  by  the  City  In 
themaaagemcntaDdcouductof  itsaffaira.  The 
use  of  them  in  tbe  way  proposed  would  neces- 
sarily exclude  the  public  from  the  use  of  them, 
except  for  tbe  transaction  of  city  business;  but 
that  privilege  can  be  enjoyed  wherever  the 
buildiogs  ma^  be.located.  The  act  of  building 
the  city  hall  m  question  would  virtually  be  a 


purprestore.  The  City  irould  be  making  that 
several  to  Itself  which  ought  to  be  common  to 

many. 

The  complaint  is  very  loosely  drawn  in  many 
particulars,  and  shoula  have  been  made  more 
definite  and  certain,  but  I  do  not  think  a  de- 
murrer to  it  upon  the  ground  that  it  did  not 
state  facts  saffldent  to  constitute  a  cause  of  suit 
should  have  been  suslained. 

Ths  dea-ee  appealed  from  will  therefore  be  re- 
vert^, and  the  case  remanded  to  the  circuit 
court,  vHth  directions  to  overrule  tbedemurrer, 
and  to  enter  a  decree  in  accordance  with  tbe 
prayer  of  the  complaint,  unless  good  cause  is 
then  shown  for  allowing  the  respondent  to  an- 
swer in  tbe  suit. 


ILLmOIS  SUPREME  COURT. 


John  R  TRUE,  Treasurer,  etc.,  Appt., 
e. 

George  R.  DAVIS,  Treasurer,  etc. 
i  DL  ) 

Tha  annexation  of  two  or  more  dtiest 

Incorporated  towns  or  ^illaKes  to  eaob  other,  all 
ol  which  are  Indebted,  the  Indebtedness  of  some 
belnff  in  excees  of  tfa«  limit  allowed  by  Coast., 
art.  9,  fl  18.  Is  not  prohibited  by  the  provfsione  of 
thatseotlon  that  no  municipal  corporation  shall 
become  indebted  to  an  amount  "  in  the  nggre- 
sate  exoeeding  5  per  cent  <m  the  value  of  the 
taxable  property  therelo;*'  and  that  any  such 
eorporatfoQ  inourrlnff  indebtodness  "shall  pro- 
vide for  the  collection  of  a  direct  annual  tax  for 
the  payment  of  the  same. 

(OotoberZB.1880.) 

APPEAL  bj  petllioner  from  a  judgment  of 
tbe  Circuit  Court  for  Cook  County  in  favor 
of  defendant  in  a  proceeding  to  compel  de- 
fendant, as  treasurer  of  Cook  County,  by 
mandamus  topay  over  to  petitioner,  as  treas- 
urer of  Lake  View  City,  all  taxes  ojllected  for 
the  account  of  said  city.  Affirmed. 
Tbe  defendant  demurred  to  tbe  petition  and 


Nairn.— Municipal  eorpnration,  annexation  of  ter- 
ritory. 

With  the  exoeptlon  of  certain  conetltutloaa] 
llmltatlCHiB  the  power  of  the  Legislature  over  the 
public  oorporatlons  Is  supreme  and  transcendent; 
it  may  erect,  change,  divide,  and  even  aboltoh,  them, 
at  pleasure,  as  it  deems  the  public  good  to  re- 
liulre.  Dartmouth  College  v.  Woodward,  17  U.  B. 
4  Wheat  518  (4  L.  ed.  SS9f:  Alien  v.  MoEeao,  1 8umn. 
279;  People  v.  Morris,  IS  Wend.  825;  Penob800t  Boom 
Corp.  V.  Lamson,  16  Me.  Yarmouth  v.  North 
rarmouth,  34  He.  4U:  Story,  Const.  M  13B5,  1888; 
North  Yarmouth  v.  Sklllings,  45  Me.  188;  Olrard  v. 
Philadelphia,  74  U.  8.  7  Wall.  1  aS  L.  ed.  68);  Jersey 
City  V.  Jersey  City  ft  a  R.  Co.  20  N.  J.  Eq.  860;  1 
XMllon,  Mun.  Corp.  18B. 

A  municipal  corporation.  Id  which  Is  vested  some 
portion  of  the  admtniBtratlon  of  the  government, 
may  bo  changed  at  the  will  of  the  Legislature. 
Piqua  Branch  Bank  v.  Knoop,  67  U.  S.  16  How.  368, 
880  04  L.  ed.  077). 

The  special  powers  conferred  upon  them  may  at 
any  time  be  repealed  or  abrogated  by  the  Legisla- 
ture, either  by  a  general  law  operating  upon  the 
6L.R  A. 


it  was  dismissed  by  the  court  on  the  ground 
that  the  City  of  Lue  View  had  been  annexed 
to  the  City  of  Chicago  and  hence  bad  no  legal 
exislence,  and  that  the  City  of  Chicago  was  en- 
tilled  to  receive  the  taxes.  Petitioner  con- 
tended that  tbe  annexation  was  unconstitu- 
tional. 

Tlie  case  farther  appears  in  the  opinion. 

Mr.  Edward  Muer,  with  Mewrt.  John 
S.  Cook  and  John  X.  Jewett,  for  appel- 
lant. 

Mr.  Framis  Adams  for  appellee. 
Per  Curiam: 

The  public  welfare,  within  the  territory  over 
which  tbe  City  of  Chicago  is  now  exercising 
municipal  authority,  so  manifestly  demands  an 
early  and  final  declsioa  of  the  question  dis- 
cussed upon  this  record  that  we  forbear  all  in- 
quiry as  to  the  appropriateness  of  tbe  proceed- 
ing to  present  that  question,  and  assume  that  it 
is  properly  before  us  Cor  decision,  and  proceed 
to  give  our  conclusion  thereon,  and  enter  judg- 
ment in  the  case,'  without  that  delay  that 
might,  but  for  this  uraency,  be  desirable  for  a 
careful  presentation  at  the  reasons  which  have 
led  to  our  concludon. 

The  question  may  be  stated  thus:  Does  the 


whole  Btate,  or  by  aspecial  Act  altering  tbe  powers 
of  tbe  corporation.  Hloan  v.  State,  8  Blaokf .  (Iad.> 
an.  approving  People  v.  Horrta,  IS  Wend.  ffiS;  Arm- 
strong V.  Dearborn  Co.  4  Blaokf.  ilnd.)  ai8L 

It  is  no  ooDStltutlonal  objection  to  tbe  exercise 
of  the  power  of  compulsory  annexation,  that  the 
property  thus  brought  within  the  corporate  limits 
will  be  subject  to  taxation  to  discharge  a  pre-exist- 
ing municipal  Indebtedness,  sinoe  this  Is  a  matter 
which.  In  the  absence  of  special  constitutional  re- 
striction, belongs  wholly  to  the  Legislature  to  de- 
termine. Oirard  v.  Philadelphia,  mvra;  Els  ton  v, 
CrawfordSTllle,  SO  Ind.  £13;  Edmunds  v.  Gooklns, 
Id.  477;  Morford  v.  Unger,  6  Iowa.  82;  BurlingtOQ  & 
M.  R.  Co.  V.  Spearman,  12  Iowa,  lift  Cbeaney  v. 
Hooser,  fi  B.  Hon.  830;  Layton  v.  New  Orleans.  13 
La.  Aon.  SIS;  Arnoult  v.  New  Orleans,  11  La.  Aim. 
51;  Oorham  v.  Springfield,  21  He.  59:  Opinion  of 
Justices,  6  Cush.  680;  Warren  T.  Charlestown,  2  Oray. 
101;  Chandler  v.  Boston,  112  Man.  200;  St.  Louis  v. 
Russell.  9  Mo.  H06:  St.  Louis  v.  Allen,13  Mo.  480:  SmtUk 
V.  McCarthy,  56  Pa.  NorriB  v.  SmlthvlUe.  1 

Swan  (Tenn.)  101;  Wade  v.  Rlcbmond,  IB  Omtt. 
<Va.>  683;  1  Dillon,  Mun.  Corp.  248. 
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prohibition  of  section  12.  article  9,  of  the  Cod- 
fltitution  prevenl  the  anaezalion  of  two  or  more 
cities,  iocorporated  towns  or  villages  to  each 
other,  in  the  manner  provided  by  the  provis- 
ions of  the  Act  entitled  "An  Act  to  novide 
for  the  Atraezatkm  of  Cities,  Incorporated 
Towns  or  Villages,  or  parts  of  the  Same,  to 
Cities,  Incorporated  Towns  and  YillaffeB,"  ap- 
proved and  in  force  April  25.  1889(LaW8 1889, 
p.  66;  111.  Rev.  Stat.  ed.  1889,  chap.  34,  §211), 
when  such  cities,  incorporated  towns  or  vil- 
lues  are  each  indebted,  and  the  indebtedness 
oione  or  more  of  them  exceeds  the  limit  named 
in  that  section?  We  answer,  in  our  opiniftn  it 
does  not. 

The  language  of  the  section,  bo  far  as  ma- 
terial to  be  now  stated,  is:  "No  .  .  .  city 
...  or  other  municipal  corporation  shall  tie 
allowed  to  become  indebted  in  any  manner,  or 
for  any  purpose,  to  an  amount  ...  in  the  ag- 
gregate exceeding  five  per  centum  <m  the  value 
of  the  taxable  property  therein;  .  .  .  and  any 
.  .  .  city  ...  or  other  municipal  corporation 
incuTTlng  any  indebtedness  as  aforesaid  shall, 
before  or  at  the  time  of  doing  so,  provide  for 
the  collection  of  a  direct  annual  tax,"  etc. 

It  thus  appears  that  the  duty  to  le^  the  tax 
is  inseparable  from  the  power  to  incur  the 
debt:  and  so,  in  every  case  ccmtemplated  by 
the  section,  that  duty  must  be  performed  by 
the  same  agency  that  incurs  the  debt;  and  this 
can  only  be  the  corporate  authorities  of  the 
municipality  who  are  empowered  by  its  char- 
ter to  create  debts  for  and  on  its  behalf,  and 
levy  taxes  for  their  payment.  But  where  two 
or  more  municipalities  are  annexed  to  each 
other,  pursuant  to  the  Statute,  and  thus  form 
one  mnnidpality  in  the  place  and  stead  of 
the  several  that  are  thus  united,  it  is  manifest 
the  resulting  municipality  does  not  become  the 
owner  of  all  the  property  of  the  several  united 
municipalities,  and  bound  to  pay  all  of  their 
debts,  by  virtue  of  any  act  of  its  municipal 
agencies,  or  of  those  of  either  of  tbe  united 
municipalities,  but  by  virtue  alone  of  the  Stat- 
ute, and  a  majoritv  vote  of  the  electors  of  each 
of  tbe  united  municipalities,  at  an  election  held 
pursuant  thereto. 

A  municipal  corporation  is  purely  of  legisla- 
tive creation,  for  local  government  in  places 
where  It  is  presumed  tbe  public  welfare  will 
be  subserved  thereby.  Our  Constitution  con- 
tains no  restriction  us  to  tbe  organization  of 
cities,  towns  and  villages,  or  the  changing  and 
amending  or  repeal  of  their  charters,  and  con- 
sequently no  restriction  in  respect  to  unitiogor 
dividing  or  aDDulling  tbem,  save  only  that  it 
cannot  be  by  local  or  special  law,  but  must  be 
by  a  ^nerai  law ;  and  it  is  familiar  law  that,  in 
the  aosence  of  constitutional  restrictton.  the 
liMislature  may  provide  for  the  organizing, 
tmitlng,  dividing  or  annulling  such  corpora- 
tions. In  such  manner  as  it  shall  deem  best  to 
promote  thepublic  welfare.  Morgan  v.  Beloit, 
74  U.  8.  7  Wall.  618  [18  L.  ed.  2081:  TItompaon 
T.  Ahboit,  61  Mo.  176;  Cotelieater  v.  Beaber,  8 
Burr.  1K66;  Mount  PUatant  v.  Beekwitk,  100  tJ. 
S.  514  [26L.ed.  6991. 

"Feraons  restdlng  in  or  inbabitinff  a  place  to 
tie  incorporated,  aswell  as  the  place  Itself,  are," 
— says  DtlloD,— "both  the  persons  and  the 
place,— indispensable  to  the  constitution  of  a 
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municipal  corporation."  1  Dillon,  Mnn.  Corp. 

2d  ed.  ^  9&. 

And  the  debt  created  by  a  municipal  cor- 
poration can,  in  tbe  nature  of  things,  be  noth- 
ing more  Quui  a  cha^  cidlectible  by  taxation 
upon  the  persons  and  property  within  tbe 
place  included  by  tbe  corporation.  When, 
therefore,  two  or  more  municipalities  are 
united,  the  resulting  municipality  includes  the 
persons  and  the  places  of  the  several  munici- 
palities; and  it  has  the  same  property,  and  owes 
the  same  debts,  which  they  all  had  and  owed. 
Xot  a  dollar  of  debt  Is  thereby  added  to  the 
aggregate  Indebtedness  chargeable  against  the 
persons  and  property  within  the  boundary  of 
the  resulting  municipality,  and  nothing  is  there- 
by withdrawn  from  its  resources.  Obviously, 
this  may  result  In  requiring  some  persons  and 
property  within  the  parts  of  tbe  municipality 
embiaced  by  the  former  municipalities  to  pay 
more  taxes  than  tiiey  would  have  had  to  pay 
had  the  corporations  not  been  annexed  to  each 
other;  but  uiis  would  be  so  in  all  cases  where 
one  of  the  uniting  municipalities  Is  indebted 
more  than  one  or  more  of  the  others;  and  in  the 
cases  before  cited  this  objection  was  not  taken 
into  consideration  as  an  cement  preventing  the 
annexation  of  different  munlcipaUtiefl.  Bee 
also  Id.  86.  87,  and  cases  cited  in  note,  and 
Cooley,  Const.  Lim.  4th  ed.  382,  and  cases  cited 
In  note,  where  the  omnipotence  of  the  Le^sla- 
ture,  in  the  absence  of  express  constitutional 
restriction,  to  reorganize  municipalities,  and 
redistribute  their  property  and  burdens  so  as  to 
affect  differeut  persons  and  property,  Is  as- 
serted. 

There  is  no  provision  in  our  Constitution 
which  makes  a  municipal  debt  a  spedflc  charge 
or  lien  upon  the  persons  or  property  within 
the  munidpality;  nor  is  there  any  provision  in 
that  instrument  which  guarantees  the  resident 
within  tbe  municipality  that  his  property  shall 
bear  tbe  burden  of  taxation  only  for  the  pur- 
pose of  paying  debts  incurred  by  the  munici- 
pality wbue  that  property  had  an  existence 
there.  It  is  within  common  observation  that 
la:^  amounts  of  property,  and,  it  may  be,  all 
the  persons,  within  a  municipality  when  a  debt 
is  contract^,  cease  to  be  there  when  the  debt 
Is  payable.  The  properly  within  a  municipal- 
ity wben  a  tax  Is  levied  for  Its  payment  can 
alone  be  made  to  pay  it. 

If,  then,  there  is  no  constitutional  restriction 
upon  annexation  of  mtraidpallties,  and  no  con- 
stitutional right  to  exempt  the  property  of  tax- 
payers from  burdens  other  than  debts  con- 
tracted by  the  munidpality  while  the  property 
or  person  was  within  its  jurisdiciionj  it  would 
seem  inevitably  to  follow  that  there  is  no  con- 
stitutional ground  to  object  that  the  burden  of 
some  taxpayers  will  be  lai^r  in  consequence 
of  annexation  than  it  would  otherwise  have 
been. 

It  may  be  observed,  in  conclusion,  that  per* 
feet  eqiulity  between  burdens  and  bene6ta  in 
matters  of  general  taxation  is  matter  of  theory 
onlv,  and  never  has  been,  and  doubtless  never 
will  be,  carried  out  in  practice.  £ach  individ- 
ual within  a  munidpality  may  be  presumed 
to  be  benefited  by  every  municipal  expenditure 
equally  to  the  amount  that  he  is  taxed  there- 
for; but.  In  fact,  all  know  that  this  cannot  be 
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true.  Btich  expenditures,  often,  bj  no  pos- 
itbility  can  benefit  some  taxpayers,  and  some- 
times such  expendltores  may  bcDefit  do  tax- 
payer; still  all  the  taxable  property  within  the 
municipality  must  be  taxed  for  their  payment. 

It  seenis  quite  as  rational  to  assume  here  that 
aince  these  municipalities  are  united,  and  their 
property  and  improvements  belong  to  the  re- 
suttlns  corporation,  the  benefits  to  the  several 
munidfMlitfes  for  which  their  indebtedness 
Taa  incurred  now  result  to  the  benefit  of  every 
taxpayer  within  that  municipality. 

Th»jvdgmmt  i$  affmaad. 


CITT  OF  LA££  VIEW,  Afpt., 

H.  TATE. 

(....m  1 

Where  the  txmelni  of  two  rival  and  oou- 
pettag  wrilroade  ran  nearly  pamllel  to 

eaob  other  through  dlstlnot  seotionB  of  a  dtr. 
Thioh  are  not  materially  different  la  density  of 
population,  amount  of  busioeas  transaoted  there- 
in or  other  drououtanoea,  an  ordinance  which 
Umlta  the  speed  of  txalna  In  one  section  onlr  Is 
void  as  being  an  nnvarranted  disorimlnation  be- 
tween the  two  roads. 

(November  88. 1888.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Appellate  Court,  First  District,  affirming  a 
judgment  of  the  Criminal  Court  of  Cook  Coun- 
ty rendered  upon  appeal  from  a  Justice  of  the 
peace,  in  favor  of  defendant,  in  an  action  to  re- 
cover a  penalty  for  the  violation  of  a  city  ordi- 
nance limiting  the  speed  of  trains.  Affirmed. 
The  case  fully  appears  in  the  opinion. 
Mr.  JonM  HnteUneon  for  appellant 
Mmn.  Walker  *  Eddy-  for  appellee. 

Bail^,  J.,  delivered  the  opinion  of  the 

court: 

This  was  a  suit  brought  by  the  City  of  Lake 
View  against  H.  Tate,  before  a  justice  of  the 
peue,  to  recover  the  penalty  imposed  by  an 
ordinance  of  said  City  regulating  the  speed  of 
railway  trains.  The  trial  before  the  justice  of 
the  peace  resulted  in  a  judgment  in  favor  of  the 
City  for  $200,  and  costs.  On  appeal  to  the 
Criminal  Court  of  Cook  County,  a  trial  da  now 
was  had  before  the  court,  a  jury  being  waived, 
resulting  in  a  judgment  in  favor  of  the  defend- 
ant.  That  judgment,  being  taken  to  the  ap- 


ela  court  \^  vppttH^  was  afBrmed,  and  W 
lor  appeal  the  record  is  brought  to  Hib 

court  for  review. 

The  City  of  Lake  View,  during  the  period  of 
time  covered  by  the  matters  in  question,  wai  a 
municipal  corporation  organized  under  the  Gen- 
eral Law,  embradnga  territory  extending  north 
and  south  along  the  shore  of^  Lake  Michigan, 
from  the  City  oi  Chicago  to  the  Town  of  Evans- 
ton,  a  distance  of  five  miles,  and  having  an 
average  widt^  of  about  two  miles.  Ashland 
Avenue  runs  north  from  the  north  line  of  Chi- 
cago to  a  point  about  one  mile  south  of  the 
north  line  of  LakeView,  wherelt  isintoraected 
by  Clark  Street,  and  the  latter  street  runs  from 
the  point  of  intersection,  in  a  course  nearly  due 
norUi,  to  said  north  line  of  Lake  View,  laid 
street  and  avenue  thus  forming  a  contlnooas 
line,  north  ai^  south,  through  Lake  View,  and 
dividing  it  into  two  nearly  equal  sections.  Two 
lines  of  railway,  and  two  only,  run  through 
said  City,  viz.:  the  Chicago  &  Northwestera 
and  the  Chicago  &  Evanston,  both  in  a  north 
and  south  direction,  and  nearly  parallel  with 
each  other.  The  Chicago  &  Northwestern 
Railway  runs  from  the  City  of  Milwaukee, 
through  the  Town  of  Evanston,  to  its  general 
passenger  station  -  In  the  City  of  Chicago,  and 
passes  through  the  City  of  Lake  View,  parallel 
with  Ashland  Avenue,  and  about  one  eighth  of 
a  mile  westerly  therefrom.  The  Chicago  & 
Evanston  Railway  runs  from  the  Town  of 
Evanston  to  its  general  pasaens^  station  in 
Chicago,  and  passes  ttirough  I^be  View  on  a 
line  nearly  panllel  with  Aahlaud  Avenne,  and 
from  a  tfaira  to  a  half  of  a  mile  easterly  there- 
from. 

On  the  19th  day  of  July,  1886,  a  general  or- 
dinance r^ulating  the  speed  of  trains  In  Lake 
View  was  passed,  said  onlinance  being  applica- 
ble alike  to  all  railways,  and  limiting  the  speed 
of  passenger  trains  to  ten  miles  an  noor.andof 
freff^t  truns  to  dx  miles  an  hour.  On  the  9d 
day  of  August,  1886,  said  ordinance  was  so 
amended  as  not  to  apply  to  any  railway  com- 
pany which  should  maintain  gates  or  flagmen 
at  certain  designated  croBsinss. 

January  18,  1888.  the  following  ordinance 
was  paued,  to  wit:  "Be  it  ordained^  the  ^ty 
council  of  the  City  of  Lake  View:  Sectioa  1. 
That,  in  order  to  regulate  the  speed  of  railroad 
trains  within  the  City  of  Lake  View,  the  fol- 
lowing described  districts  are  hereby  estab- 
lished: FivMt.  All  that  part  of  the  City  of  Lake 
View  lying  east  of  Ashland  Avenue  and  North 
Clark  Street,  northward  from  the  point  where 
North  Clark  Street  interaects  with  Adiland 


KovB.— JHunietpaZ  corpora  (ton*.  potMrs  to  he  ertr- 

dred  impartiaay. 

The  power*  vested  In  a  munlolpal  ooiporatton 
should  be  exercised,  as  for  as  ponihle,  impartially 
and  without  unjust  disorimlnation.  See  People  v. 
Armstrong  (Hloh.)  2  L.  K.  A.  721  and  note 

Munlolpal  corporations  have  power,  as  a  polloe 
regnlatlOD,  to  pass  ordlnanoes  r^ulating  the  speed 
of  trains  wlthlo  the  corporate  limits,  but  such  reg- 
ulations must  be  reasonable  and  proper.  Herera  v. 
Ohloago,  R.  I.  ftp.  B.  Go.  67  Iowa,  066,7  Am.  ft  Eng. 
B.  R.  Cas.  406. 

In  the  abseaoe  of  legislative  restriction,  tbej  may 
control  the  mode  of  propel  liar  oars  within  their 
Umlta,  may  prohibit  the  use  of  steam  power,  and 
S  L.  B.A. 


regulate  the  rate  of  speed.  Donnaber  v.  State,  S 
8m.  ft  Mar.  (Mias.)  848, 1S4T;  Bedf.  BaUwaya,  Sd  ed. 
018;  Buffalo  ft  N.  F.  R.  Go.  v.  Buffalo,  5  HIU,  108;  S 
DUlon.  Hun.  Corp.  066. 

The  power  to  a  ol^  "to  regulate  ttte  ninnln«  of 
railroad  cars"  authorises  the  adoption  of  an  ordi- 
nanoe  prohfblttng  the  propulsion  oS  oars  by  it  nam 
within  the  corporate  limits.  Buffalo  ft  N.  F.  R.  Oo. 
V.  Buffalo,  gupm. 

A  statute  giving  power  to  the  common  oouncU  of 
a  dtr  to  regulate  the  running  of  railway  oars  with- 
in the  corporate  limits  authorised  the  adoption  of 
an  ordinance  entirely  prohibiting  the  propelUng  of 
cars  by  steam  through  any  part  of  the  dty.  BuStt- 
lo  ft  N.  P.  B.  Oo.  V.  Buffalo,  miwv;  New  Tnrk  *  N. 
H.  a  Oo.  V.  Hew  Yotk,  4  Hatchf.  H8, 
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Aveam,  shall  lie,  and  the  ume  is  heiehy  de- 
clared  to  be,  the  east  laUroad  dlstrioL  Seeond. 
All  that  part  of  the  City  of  Lake  Ylew  Iriiifl; 
west  of  Aehland  AveDue  and  North  CHarc 
Street,  at  the  point  where  North  Clark  Street 
Intersects  with  Ashland  Avenue,  shall  be,  and 
the  same  is  hereby  declared  to  be,  the  west  rail- 
road district.  Sec.  3.  That  no  railroad  train, 
locomotive,  engine  or  car  used  for  the  trans- 
portatiOD  of  pBBsenxen  shall  be  ran  through  or 
vithin  the  limits  oi  the  east  railroad  district,  as 
Above  described,  at  a  greater  rate  of  speed  than 
ten  (10)  miles  an  hour;  and,  in  any  other  case 
than  [wiisenger  trains,  the  rate  of  speed  within 
such  district  shall  not  exceed  six  (6)  miles  an 
hour.  Sec.  8.  If  any  railroad  corporation,  or 
its  condnctor,  engineer  or  other  agient  or  serv- 
ant, shall  Tl<^te  the  provisions  of  the  preced- 
ing section,  sach  corporation,  conductor,  engi- 
neer or  other  agent  or  servant  shall  be  deemed 
ffuilty  of  a  misdemeanor,  and  shall  be  punished 
by  a  fine  not  exceeding  $200  for  such  oflense, 
in  addition  to  the  liability  to  such  puniahment 
as  is  provided  by  the  Statute  of  toe  State  of 
Illinois  for  a  like  offense.  Sec.  4.  The  mayor 
«f  the  Cl^  of  Lake  View  is  heret^  charged 
vith  the  du^  of  osiog  all  means  and  measures 
in  his  power  to  detect  and  punish  any  violation 
of  this  ordinance;  and  the  city  attorney  is  here- 
by charged  witli  the  duty  of  rendering  the 
mayor  such  assistance  in  the  premises  as  may 
be  necessary  to  bring  to  puouhment  any  of- 
fenders agunst  this  ndinaace.  Sec.  6.  An  or^ 
dinance  entitled  'An  Ordinance  to  Relate  the 
Speed  of  Railroads,'  passed  and  approved  July 
19, 1886,  and  an  ordinance  amendatory  thereof, 
passed  August  2,  1886,  are  herelry  repealed. 
Sec.  6.  Tbu  ordinance  shall  take  effect  and  be 
in  force  from  and  after  its  proper  publication." 

The  defendant  was  a  locomotive  engineer  in 
the  employ  of  the  Chicago  &  Evanston  Rail- 
way Company,  and  the  complainant  charges 
that  on  the  2l8t  day  of  February,  1681,  be  ran 
ft  train  of  cars  on  said  railway,  through  the 
east  railway  district  of  said  City  of  Lake  v  lew, 
at  a  greater  rate  of  speed  than  ten  miles  an 
hour,  in  violation  of  said  ordinance.  It  was 
proved  at  the  trial,  and  Is  admitted  here,  that 
tbe  defendant,  at  the  time  and  place  charged 
in  tbe  complaint,  ran  a  passenger  train  on  stdd 
railway  at  a  greater  rate  of  speed  than  ten 
miles  an  hour;  the  only  contention  being  as  to 
the  validity  of  said  ordinance.  Paragraph  21, 
^  1,  art.  5,  of  tbe  General  Incorporation  Law 
«mpowers  the  city  council  of  any  city  organ- 
ized thereunder  "to  regulate  the  speed  .  .  . 
of  cars  and  locomotives  within  the  limits  of 
the  corporation."  1  Starr  &  C.  464. 

Section  24  of  tbe  Act  in  relation  to  fencing 
and  operating  railroads  provides  that  no  ordi- 
nance sliall  limit  the  rate  of  speed,  in  case  of 
passenger  trains,  to  less  than  ten  miles  per 
hour,  nor  in  any  other  case  to  less  than  six 
miles  per  hour.   2  Starr  AC.  IMl. 

With  thifl  exception  there  is  no  statute  whidi 
ttttemptg  to  prescribe  either  the  mode  or  meas- 
ure of  the  limitation  which  municipal  corpora- 
tions may  Impose  upon  the  speed  of  trains  run- 
ning within  their  corporate  limits.  So  far, 
then,  as  the  Statute  is  concerned,  the  whole 
matter,  with  the  above  exception,  is  left  to  the 
discretion  of  tbe  municipa]  authorities. 

The  law  is  well  settled,  however,  that  where 
4IL.B  A. 


die  saMet^  matter  and  prorisiong  of  a  mimid- 
pal  ordmance  aie  left  to  the  discretion  of  the 
city  council,  such  discretion  is  not  absoluto, 
but  is  subject  to  the  limitation  that  the  ordi- 
nance must  be  reasonable.  "Where  the  Leg- 
islature, in  terms,  confers  upon  a  municljm 
corporation  the  power  to  pass  ordinances  of  a 
specified  and  defined  character,  if  tbe  power 
thus  delegated  be  not  in  conflict  with  the  Con- 
stitution, an  ordinance  passed  pursuant  thereto 
cannot  be  impeached  as  invalid  because  it 
would  have  been  regarded  as  unreasonable  if 
it  had  been  passed  under  the  incidental  power 
of  tbe  corix>ration,  or  under  a  grant  of  power 
general  in  its  nature.  In  other  words,  what 
the  Legislature  distinctly  says  msy  be  done 
cannot  M  set  aside  1^  the  courts  becaose  th^y 
may  deem  it  unreasonable  or  against  souud 
pohcy.  But  where  the  power  to  legislato  on  a 
given  subject  is  conferred,  and  the  mode  of  its 
exercise  is  not  prescribed,  then  the  ordinance, 
passed  in  pursuance  thereof,  must  be  a  reason- 
able exerose  of  the  power,  or  it  will  be  pro- 
nounced invalid."  1  Dillon,  Mun.  Corp. 
g§  819.  828,  and  authorities  cited. 

Whether  a  particular  ordinance  is  unreason- 
able, and  therefore  void.  Is  a  question  for  the 
court,  and  not  for  the  jury,  and  evidence  bear- 
ing upon  the  question  is  properly  addressed  to 
the  court;  but  in  determining  it  tbe  court  wilt 
have  regard  to  all  tbe  circumstances  of  the 
city,  tbe  objects  sought  to  be  attained,  and  tbe 
neceadty  which  exists  for  the  ordinance.  Id. 

?827.  See  also  Tugman  v.  Chicago,  78  HI.  406; 
^ieago  v.  Rumpff,  46  111.  90. 
It  is  alleged  that  the  ordinance  in' question  is 
unreasonable,  because  it  constitutes  a  special 
and  unwarranted  discrimination  between  two 
rival  and  competing  lines  of  railway.  Both  of 
said  railways  are  engaged  in  the  ousiness  of 
transporting  passengers  from  tbe  Town  of 
Evanston  to  the  City  of  'Chlctwo,  large  num- 
bers of  whom,  as  the  evidence  shows,  are  being 
transported  between  tbose  points  daily.  Tbe 
Chicago  &  Evanston  Railway,  running,  as  it 
does,  through  the  east  railroad  district,  is 
limited  to  a  speed  of  ten  miles  an  hour.  But 
tbe  previous  ordinances  which  were  applicable 
to  the  entire  City  being  repealed,  and  no  new 
limitation  being  imposed  upon  tbe  speed  of 
trains  in  the  west  railroad  district,  the  trains  on 
the  Chicago  &  Northwestern  Railway  were 
subject  to  no  limitation  as  to  speed,  but  might 
run  at  a  much  higher  rate. 

In  suburban  transportation  speed  is  a  matter 
of  prime  importance,  and  the  railway  company 
that  is  able  to  offer  to  the  public  the  speediest 
transportation  thereby  acquires  a  very  impor- 
tant and  manifest  advantage  over  its  competi- 
tors. That  said  ordinance  constitutes  an  im- 
portant discrimination  between  said  lines  of 
railway  do»  not  admit  of  serious  question. 
Its  validity,  then,  most  depend  upon  whether 
tbe  special  circumstances,  as  shown  by  tbe  evi- 
dence, are  such  that,  in  the  interest  of  public 
safety,  such  discrimination  is  necessary,  and 
tberOTore  warranted.  TTndoubtedly  the  dr^ 
cumstances  of  two  lines  of  railway  running 
through  the  same  city  may  be  such  as  to  jns- 
tify,  or  even  necessitate,  the  imposition  of  dif- 
ferent measures  or  restraint  upon  the  speed  of 
their  trains.  One  may  run  through  a  portion 
of  the  city  which  Is  densely  populated,  and 
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where  a  high  rate  of  speed  would  be  extremely 
dangerous  to  persons  and  property,  while  the 
other  may  ruD  through  a  portion  of  the  same 
municipality  where  tDere  are  but  few  inhabi- 
tants, and  where  it  is  extremely  improbable 
that  injury  will  happen  to  any  person  who  Is 
In  the  exercise  of  ordinary  care.  In  such  case 
a  discrimination  could  hudly  be  said  to  be  un- 
reasonable. In  the  case  before  us  no  such  dls- 
r«rity  of  circumstances  seems  to  be  shown. 
Fart  of  the  line  of  both  railw^s  is  through 
thickly  settled  portions  of  the  City,  and  part 
through  sections  where  there  are  but  few  in- 
habitants. It  may  be  fairly  inferred  from  the 
eTidence  that  the  number  of  persons  and  Tehi- 
cles  ordinarily  crossing  the  track  of  the  Chi- 
cago &  Evanston  Rail  way  at  the  street  crossings 
of  the  City  within  a  given  time  is  somewhat 
greater  than  the  num^r  of  those  crossing  the 
track  of  the  Chicago  &  Northwestern  Railway 
during  the  same  lime;  but  it  appears  that  the 
number  crossing  the  track  of  both  railways  is 
Tery  large,  and  that  the  disparity  is  not  so 
great  as  to  necessitate,  or  even  justify,  different 
regulations  as  to  the  speed  of  trains.  We  are 
of  the  opinion,  then,  that  no  justification  for 
the  discrimination  is  shown,  and  that  the  ordi- 
nance, therefore,  must  be  held  to  be  invalid. 

Thus  far  we  have  discussed  the  question  of 
the  validity  of  the  ordinance  as  though  it  were 
open  to  this  court  to  consider  and  weigh  the 
evidence  bearing  upon  that  question;  but  if  the 
matters  thus  presented  are  to  tie  regarded  as 
mere  questions  of  fact,  upon  which  the  judg- 
ment of  the  a{)pellate  court  is  final,  the  same 
result  necessarily  follows.  The  case  was  tried 
in  the  criminal  court  before  the  court  without 
«  jury,  and  was  submitted  to  the  court  upon 
the  evidence,  no  propositions  bein^  presented 
to  be  held  as  the  law  in  the  decision  of  the 
case.  If,  then,  the  determination  of  (he  valid- 
ity of  the  ordinance  involved  the  decision  of  a 
question  of  fact,  or  even  of  a  mixed  question 
of  law  and  fact,  such  questions  are  conclu- 
sively settled  by  the  judgment  of  the  criminal 
court,  affirmed,  as  said  judgment  has  been,  by 
the  appellate  court. 

In  either  view  of  the  case.  ^  judgment  of 
<A«  Ajgietlate  Court  mvtt  be  aprmed. 


Carrie  CULVER.  Flff.  in  Srr., 

t. 

CITY  OF  STREATOR 

(.—III.....) 

A  mnnlelpal  eOFp<ufatloii  in  'not  liable 
ftor  li^Jarim  resulting  from  negligent  aot«  of 


NOTB.— A  municipal  oorporatlon  Is  not  liable  for 
injuries  received  by  apwson  who  tells  Intoasewer, 
Id  process  of  ooDstracUon  and  left  unguarded.  In 
tbe  absence  of  any  Btatut^y  provlsiOD  making  It 
liable  for  tbe  neglect  of  its  officers.  Cbope  v. 
Eureka, «  L.  B.  A.  385  and  note,  78  Gal.  fiB8. 

It  is  liable  only  for  Its  own  negligence,  and  not  for 
tbe  negligence  of  its  sgents  or  of  ita  licensees.  Un- 
oolnv.  Boston,  8  L.  B.  A.  SS7  and  note,  14S  HaiB. 
S78. 

It  Is  not  liable  for  injury  to  a  traveler  caused  by 
a  rope  stntcbed  aoroas  a  street  by  order  of  a  Judge 
of  a  court  In  seadon  at  the  tinra,  where  the  city 
6L.B.A. 


one  employed  by  it  to  enforce  an  ordinance  for- 
bidding tbe  running  at  large  of  unmunled  dogs, 
committed  while  In  tbe  discharge  of  the  duties 
of  his  employment, 

(November  m,  1880.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict, to  review  a  judgment  affirming  a 
judgment  of  the  La  Salle  C^cuit  snstaining  a 
demurrer  to  the  complaint  in  an  action  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  reanltM  from  the  n^ligenee  of  defend- 
ant's serront.  Jfflrmed. 
The  case  sufficiently  appears  fn  the  opiniixL 
Uewrt.  Joel  T.  Bnekler  and  Me- 
DoagaJl  ft  Chapm&n  for  plaintiil  in  error. 

Measre.  WsUter  Beevea  and  WlUiaai  H. 
Boy>  for  defeudant  in  error. 

Bailey.  J.,  delivered  tbe  opinion  of  the 
court: 

We  are  of  tbe  opinion  tbM  tbe  several  counts 

of  the  amended  declaration,  though  differing 
somewhat  in  the  character  of  their  averments, 
all  call  for  the  application  of  the  same  princi- 
ples. Tbe  fourth  count,  which  is  fullest  in  its 
allegations,  shows  that  the  injury  complained 
of  was  caused  by  the  negligent  act  of  a  party  em- 
ployed by  the  City  of  Streator  to  enforce  a  mu- 
nicipal ordinance  forbidding  tbe  running  ■£ 
large  of  dogs  in  said  City  without  being  moz- 
zl^,  and  providinjc  that  all  dogs  running  at 
large  contrary  to  said  ordinance  should  be  des- 
troyed. This  was  clearly  an  ordinance  passed 
by  the  City  in  the  exercise  of  Its  police  powers, 
and  tbe  injury  was  caused  by  the  party  employ- 
ed to  en  force  such  police  regulations.  The  third 
count  alleges  that  tbe  injury  was  caused  by  the 
negligent  and  careless  acts  of  the  servants  of  the 
City  while  destroying  dogs  running  at  large 
contrary  to  a  city  ordinance;  and  the  first  and 
second  counts  allege.  In  substance,  that  the  in- 
jury was  caused  by  the  negligent  aod  careless 
sets  of  servants  liired  and  employed  by  tbe 
Oitv  to  shoot  and  kill  dogs  at  lai^  in  the  Cl^, 
ana  which  had  not  been  by  it  duly  licensed. 

Tbe  matter  of  regulating  and  restraining  the 
running  at  large  of  dogs  oy  a  municipal  cor- 
poration  manifestlypertains  to  thepoHce  power. 
That  power  may  be  defined,  in  general  terms, 
as  comprehending  tbe  making  and  enforcement 
of  ull  such  laws,  ordinances  and  regulations  as 
pertain  to  the  comfort,  safety,  health,  conven- 
ience, good  order  ana  welfare  of  the  public, 
and  all  persons  officially  charged  with  the  ex- 
ecution and  enforcement  of  such  pcdloe  ordi- 
nances and  regulations  are,  quoad  hoc,  police 
officers.  The  pleader,  in  drafting  tbe  declara- 
tion, seems  to  have  endeavored  to  obviate  tbe 


had  no  agency  In  tbe  matter.  Belvlo  v.  Bltdunood 
(Va.)lL.&A.807. 

It  Is  not  llalile  for  tbe  malfaesBDce  or  negUgenoe 
of  Its  ofQoera  or  employee  aotlog  under  ordinaaoea, 
and  within  Its  powers  given  by  charter.  Bines  v. 
Charlotte  iHloh.)  1  L.  K.  A.  814  and  note;  BoUnaon 
V.  Hohr,  S  L.  B.  A.  808,  nvCe,  78  Wis.  OS. 

A  municipal  corporation  Is,  however,  liable  fen- 
Injuries  caused  by  negllgenoe  In  the  oare  of  fta 
property.  Nefl  v.  Welledey.  S  L.  K  A.  14S 
Mass.  487. 

Its  liability  as  governed  bj  statute.  AndenoD 
City  V.  Bast,  8  L.  a  A.  7U,  lir  Ind.  in. 
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oonduBloiis  to  be  drawn  from  the  character  of 
the  duties  which  the  officer  id  question  was 
performlDg  at  the  time  the  plaintiff  was  injured, 
Dy  designating  and  describing  him  aa  a  "serv- 
ant" or  "em^oye"  of  the  City,  and  alleging 
that  he  was  hired  and  employed  by  the  City  to 
perform  said  duties.  Merely  denominating 
him  a  "servant"  or  "employe'  does  not  make 
him  such  in  a  sense  calling  for  an  applicatioD  of 
the  maxim  rttpondmt  ruperior.  Whether  he 
was  a  servant  or  employe  m  that  sense  depends 
mainly  upon  whether  he  was  employed  to  per- 
form acts  which  the  corporation  could  do  in 
its  private  or  corporate  character,  or  acts 
which  the  corporation  was  empowered  to  do 
in  Its  public  capacity  as  a  goveminit  agency, 
and  in  discharge  of  duties  imposed  for  tlw  pub- 
lic or  general  welfare. 

Acts  performed  in  the  exercise  of  the  police 
power  plaiDlv  belong  to  the  latter  class.  Police 
officers  appomted  by  the  city  are  not  its  agents 
or  servants  so  as  to  render  it  responsible  for 
their  unlawful  or  negligent  acts  in  the  dlschat^e 
of  their  duties.  Acconlingly  it  has  been  beld 
that  a  city  is  not  liable  for  an  assault  and  bat- 
ten committed  by  its  police  officers,  though 
done  in  an  attempt  to  enforce  an  ordinance  of 
the  city  (Buttriek  v.  LotMR,  1  Allen,  t72);  nor 
for  illegal  and  oppressive  acts  of  officers  com- 
mitted In  tbe  admioistration  of  an  ordinance 
(Board of  Trusieeay.  Sehroeder,m  111.  858);  nor 
for  an  arrest  made  by  them  which  is  illegal  for 
want  of  a  warrant  (Polloek  v.  LovitvttU,  18 
Bush,  231;  Cook  v.  Maeon,  54  Oa.  468;  Harris 
V.  Atlanta,  63  Oa.  290);  nor  for  their  unlawful 
acts  of  violence,  whereby  in  the  exercise  of 
their  duty  In  suppressing  an  unlawful  assem- 
ble^, an  injury  is  done  to  the  property  of  an 
individual.  Stewart  t.  New  OrlMns,  9  La. 
Ann.  461;  Dargan  v.  M<MU,  81  Ala.  469. 

Upon  the  same  principle,  it  has  been  beld 
that  a  city  having  power  to  establish  a  0re  de- 
partment, to  appoint  and  remove  Its  officers, 
and  to  make  regulations  in  respect  to  their 
government  and  the  management  of  fires,  is  not 
Bable  for  the  negligence  of  tbe  firemen  ap- 
pointed and  paid  by  It,  who,  when  engaged  in 
the  line  of  their  duty,  upon  an  alarm  at  fire. 


run  over  the  plaintiff  on  their  way  to  the  fire, 
(Bafford  V.  New  Bedford,  16  Oray,  397;  Wileas 
V.  Chieago,  107  111.  884);  nor  for  injury  to  the 
plaiutiff  caused  by  the  bursting  of  a  hose  of  one 
of  the  engines  of  the  city,  through  the  negli- 
gence of  a  member  of  tbe  fire  department 
{FVaher  v.  Boston,  104  Mass.  87);  nor  for  neg- 
ligence whereby  sparks  from  the  fire-engine  of 
the  city  caused  the  plaintiff's  iwoperty  to  be 
bomed.   Jlatfet  v.  OOkoA.  88  Wis.  814. 

Tn  like  rnanaer  It  is  held  that  where  a  city, 
under  authority  of  law,  establishes  a  hospital, 
it  is  not  liable  to  persons  injured  bv  the  mis- 
conduct of  its  agents  and  employ^  therein. 
Richmond  v.  Long,  17  Oratt.  875.  See  also  3 
Dill.  Mun.  Corp.  ^  07&-975,  and  authorities 
cited  in  notes. 

Tbe  ground  upon  which  tbe  foregoing  cases, 
and  many  others  of  like  nature,  are  admitted  as 
exceptions  to  the  general  rule  of  corporate  lia- 
bility, is  that  in  those  matters  tbe  city  acts  only 
as  the  agent  of  the  Btate,  in  tbe  discbarge  of 
duties  imposed  by  law  for  the  promotion  and 
preservation  of  the  public  and  general  welfare, 
as  contradistinguished  from  mere  corporate 
acts,  having  relation  to  the  management  of  ita 
corporate  or  private  concerns,  and  from  whidi 
it  derives  some  special  or  Immediate  adTOntago 
or  emolument  in  its  corporate  or  private  char- 
acter. The  police  regulations  of  a  city  are  not 
made  or  enforced  in  tbe  interest  of  a  city  in  its 
corporate  capacity,  but  in  the  interest  of  the 
public.  A  city,  therefore,  is  not  liable  for 
tbe  acts  of  its  officers  in  attempting  to  enforce 
such  regulations.  Cahcell  v.  Boone,  SI  Iowa, 
687:  Pratlier  T.  Tjexington,  18  B.  Uon.  5S9; 
EUioU  V.  Philadelphia,  75  Pa.  847;  Board  cf 
Trutteet  v.  Schroeder,  supra. 

Tbe  injuries  complained  of  in  the  declara- 
tion having  been  caused  by  the  negligence  of 
an  officer  or  employ^  of  tbe  City  while  attempt- 
ing to  enforce  a  police  regulation,  tbe  maxim 
respondeat  superior  does  not  apply,  and  the  de- 
murrer to  tbe  declaration,  therefore,  was  prop- 
erly sustained. 

The  judgment  of  ihe  Appellate  Court  w&l  be 
a^mud. 


NORTH  CAROLINA  SUPREME  COURT. 


Samuel  S.  ALBOP.  Appt., 
e. 

SOUTHERN  EXPRESS  CO. 

(  N.  C.  ) 

n  Is  the  duty  of  mm  vxpnm  eompMiT-. 

under  Code,  I  ISBt,  which  requires  tbat  agents 
aball  reoetve  artlolea  for  traDsponatlon  "  when- 
ever tendered  at  a  regutar  depot,  .  .  .  and  shall 
fWrward  tbe  same  br  the  route  selaoted  hr  tbe 
penon  tendering'  tbe  freight  under  extotlng 
laws,"  to  receive  a  pookage  of  money  "whenever 
tendered"  except  at  times  for  repose,  or  for  tak- 
ing meals  aooording  to  the  usages  of  tbe  place; 
the  words  '*nndw  existing  laws"  quallfr  only  the 
w<wd  *f  orward."  Therefore  a  rule  of  the  oom- 
panr  probibltiog  the  receipt  of  money  packages 
except  on  the  §ame  day  of,  and  prior  to,  tbe  ai^ 
rival  and  departure  <tf  trains  going  towards  tbe 

0  L.  R.  A. 


destination  of  tbe  package,  is  unreasonable  and 
void. 

{ Jlferrlmon,  J.,  dtMsnts.) 
(November  28. 188B.) 

APPEAL  hy  plaintiff  from  a  judgment  of  the 
Halifax  Superior  Court  in  favor  of  de- 
fendant upon  appeal  from  the  judgment  of  a 
justice  of  the  peace  in  an  action  to  recover  a 
penalty  under  ^  1964  of  tbe  Code  because  of 
defendant's  refusal  to  receive  certain  money  for 
transportation  when  tendered  by  plaintiff.  Be- 
versed. 

Statement  by  Avery* 

Civil  action,  brought  in  the  court  of  a  justice 
of  the  peace,  to  recover  a  penalty  of  $60,  under 
tbe  provision  of  section  1964  of  the  Code,  and 
beard  on  appeal  to  the  Superlor^Court  of  HalU 

Digitized  by  Google 


972  NOHTH  CAKOIiXHA 

fax,  before  MacTlae,  J. .  on  the  following  case 
aereed:  "(1)  The  defendant  is  a  common  car- 
rier and  transportation  company,  dulj  char- 
tered, and  doing  business  in  the  State  of  North 
Carolina.  (2)  That  on  the  9th  day  of  January, 
1889,  the  plaintiff  tendered  to  tbe  defendant's 
agent,  at  Halifax  (a  regular  station  on  tbe  Wil- 
mington A  Weldon  Railroad  Company  line, 
from  which  the  defendant  Company  shipped 
freight  by  express),  whose  duty  it  was  to  re- 
-ceive  freight  and  money  at  said  station  for  ship- 
ment, tbe  sum  of  $70  in  money,  for  shipment 
by  said  Company  to  Battleboro,  a  station  at 
which  there  was  an  express  office  and  agent; 
and  tbe  agent  declined  to  receive  tbe  same  on 
said  day.  (8)  The  defendant  Company,  by  vir- 
tue of  Its  charter,  was  a  regular  carrier  engaged 
in  tbe  transportation  of  money  and  other  arti- 
cles by  express.  (4)  That,  when  said  money 
was  tendered  for  shipment  to  tbe  defendant  s 
agent,  he  informed  the  plaintiff  that  he  could 
not  Teoeive  it  for  shipmenton  that  day;  that  an 
order  bad  been  issued  a  few  d»8  previous, 
from  the  superintendent  of  tbe  Gompwiy,  di- 
recting the  agents  not  to  receive  money  for 
shipment  by  express,  unless  the  same  was  ten- 
dered prior  to  the  arrival  and  departure  of  tbe 
train  going  in  tbe  direction  of  tbe  point  of 
destination  on  which  tbe  Company  shipped 
sucb  articles.  (5)  That  the  said  money  was 
tendered  to  the  agent  for  shipment  after  tbe 
■departure  of  the  train  for  Bottleboro;  and  that 
tbe  agent  Informed  the  plaintiff  that  he  would 
receive  said  money  on  the  following  morning, 
and  transport  it  to  its  destination.  (6)  That 
there  was  only  one  train  passing  Halifax,  going 
towards  Batlleboro,  during  tbe  day  of  tender, 
on  and  by  which  the  defendant  transported  ex- 
press. (7)  That  said  money  was  received  for 
abipment  two  days  thereafter,  and  shipped  by 
defendant  to  its  destination.  (8)  That  rbe  no- 
tice to  the  agents  of  the  Company  not  to  receive 
ahipments  of  money,  unless  tendered  prior  to 
tbe  departure  of  the  train,  was  sent  out  in  tbe 
form  of  a  circular  letter  to  tbe  agents;  and  that 
the  public  had  not  been  notified  of  such  notice, 
nor  did  tbe  plaintiff  know  of  sucb  regulation 
until  so  informed  by  tbe  agent.  (9)  That  the 
train  for  Battleboro  left  Halifax  at  13.65  P.  M., 
and  said  money  was  tendered  at  2  P.  H.,  on 
saU\  9tb  day  of  January." 

On  tbe  foregoing  facts  agreed,  it  was  con- 
sidered by  the  court  that  the  defendant  is  a 
transportation  Company  within  the  meaning  of 
aection  1964  of  tbe  Code,  and  that  money  was 
an  article  of  tbe  nature  and  kind  received  by 
sucb  Company  for  transportation.  It  was  fur- 
ther considered  that  said  Company  might  re- 
ceive money  for  transportation,  under  reason- 
able reflations  as  to  the  time  during  tbe  day 
when  It  would  receive  the  same;  and  that  it 
was  reasonable  to  require  that  money  tendered 
ior  tiansDortatltHi  to  said  Company  should  be 
tendered  before  tbe  arriva]  and  departure  of  tbe 
train  on  which  the  same  was  to  be  transported. 
Judgment  against  tbe  plaintiff  for  costs,  and 
that  the  defendant  go  without  day.  Plaintiff 
appeals. 

Jfr.  R.  O.  Burton*  Jr..  for  appellant 
Me$»n.  Day*  ZolUeoffiBr  ft  Rmumho* 

for  appellee: 
The  rale  was  reasonable. 


BUPRKIEE  COUBT.  NOT., 

Stoiy,  Bailm.  %  508,  and  dted  caaea;  Ang. 
CairierB,  p.  118.  g  126;  Schoulor,  Bailm.  §  87V. 

Avery,      delivered  the  (pinion  ot  tbe 

court: 

This  controverBy  depends  upon  the  coDatme- 
tion  given  to  section  1964  of  the  Code,  which  is 
as  foT  owb:  "Agents  or  other  officers  of  rail- 
roads and  other  teansportstiou  companies, 
wboee  duties  it  is  to  receive  freighia,  shall  re- 
ceive all  articles  of  the  nature  and  kind  re- 
ceived by  such  company  for  transportation, 
whenever  tendered  at  a  regular  depot,  station, 
wharf  or  boat-landing,  and  ahall  forward  tbe 
same  by  the  route  aelected  by  the  person  ten- 
dering tbe  freight  under  existing  laws;  and 
tbe  transportation  company  represented  bv 
any  person  refusing  to  receive  such  freight  shall 
be  liable  to  a  penalty  of  $50;  and  each  article 
refused  shall  constitute  a  separate  offense." 

Tbe  plaintiff  tendered  to  the  defendant's 
agent  at  Halifox  (a  regolar  station  on  the  UTO- 
miogton  &  Weldon  ludlroad  line,  from  which 
tbe  defendant  Company  shipped  frdght  and 
money),  $70  in  money,  for  sbfpmeot  to  Battle- 
boro, another  station  on  said  line  of  railroad, 
at  which  the  defendant  Company  had  an  office 
and  an  agent;  and  tbe  agent  refused  to  receive 
it,  because  the  Company  bad  ordered  its  agents 
not  to  receive  money,  except  on  the  same  day 
of  and  prior  to  the  arrival  and  departure*of 
trains  going  in  tbe  direction  of  tbe  point  to 
which  the  shipment  was  destined.  Tbe  tender 
was  made  at  3  o'clock  P.  M.,  and  a  train  carry- 
ing express  freight  bad  passed  at  12.55  o'clock 
P.  M.,  on  the  same  day.  According  to  the 
schedule,  tbe  next  train  by  which  the  defend- 
ant shipped  money  and  ndght  would  paaa  on 
the  next  day,  at  12.56  o'clock  P.  M.  If  tbe 
parties  had  not  so  agreed,  the  law  would  iutve 
determined  that  money  was  an  article  of  tbe 
nature  and  kind  usually  received  by  exiHess 
companies  for  transportation,  and,  moreover, 
that  it  was  the  peculiar  business  of  corpora- 
tions of  this  character  to  carry  money,  and 
small  but  valuable  packages.  Bouthem  Srp. 
Co.  V.  St.  LouU,  T.  M.^B,R.Co.n  Hyer,  TtA. 
Dec.  670,  8  McOraiy,  147. 

While  express  companies,  as  declared  by  Jv»- 
tiee  Miller  {Southern  Exp.  Co.  v.  8t.  Loiiit,  1. 
M.  dkS.  R.  Co.),  do  not  carry  bulky  freight,  it 
is  not  the  business  of  railway  companies  to 
cariT  money;  and  the  latter  cannot  be  held 
liable  for  its  loss,  while  being  transported  in 
the  trunk  of  a  passenger,  beyond  what  a  pru- 
dent man  would  deem  proper  and  neoeasaiy 
for  traveling  expenses.  Joirlan  v.  F!all  SSwr 
RCo.5  CuBb.  69. 

So  that  it  is  peculiarly  tbe  business  of  express 
companies  to  carry  and  collect  money  alongthe 
lines  of  our  railways.  The  meaning  of  that 
portion  of  section  1964  of  tbe  Code  that  is  ma- 
terial to  tbe  settlement  of  tbia  cootroyenv- 
would  not  be  plainer,  if,  by  diapenainff  witli 
verbiage  that  is  unnecessary,  because  applicable 
to  other  corporations,  it  should  be  summarizecl 
thus;  "Agents  orofflcers  of  expreascompanies 
shall  receive  money,  whenever  tenderra  for 
shipment  at  a  regular  station,  where  such  oiHn- 
paniea  have  agents,  and  are  accuatomed  to  le- 
ceive  goods  for  tranapwtation."  If  we  adopt 
this  fair  and  reaaonable  interpratation  of  the 
langoage  of  the  law,  it  would  only  remain  for 
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the  coQTt  to  decide  whether  the  regulation  with 
regard  to  hours  of  buriaess  is  reasonable,  and 
one  that  would  be  sustaiued,  as  within  the  pur- 
view of  the  powers  of  the  Company. 

When  we  bad  banks  issuing  bills  under  char- 
teFB  granted  by  the  Btate,  they  were  required 
to  redeem  their  tdlls,  when  tendered,  with  gold 
or  silver  coin;  bat  (be  courts  construed  the  re- 
«aireinent  to  mean  when  offered  for  redemp- 
tion within  such  business  hours  as  the  banks 
had  a  right  to  prescribe.  But  it  has  been  held 
that  thrae  hours  must  be  reasonable,  and 
tdapted  to  the  peculiar  nature  of  the  bnsineaa 
that  the  corporstioo  is  traosacting  with  the 
public  in  generaL 

In  MarOiaa  v.  Am.  Exp.  Co..  7  Wis.  1,  the 
'Coort  held  that,  though  a  bank  might  prescribe 
hours  of  business  from  9  A.  M.  to  4  P.  M.,  yet 
tiiey  could  not  compel  an  express  company  to 
conform  strictlv  to  such  hours  in  the  delivery 
of  money;  ana  that  a  tender  to  the  bank  of 
money  packagM  at  S  P.  H.  would  be  good,  if 
ttie  jury  found  that  a  reasonable  hour  for  mak- 
ing It. 

Id  Marahall  v.  Am.  Sirp,  Oo.,  tupra,  the  court 
says:  "It  was  therefore  very  proper  for  the 
puties  to  prove,  and  the  Jury  to  consider,  the 
usual  mode  of  doing  the  particular  business 
in  question  [that  of  receiving  and  forwazdtaig 
packages  b^  express],  in  reference  to  the  time 
of.  the  amval  and  departure  of  tiHins  with 
which  Uie  parties  (conmgnor,  consignees  and 
carrieiB)  in  this  case  are  shown  to  be  familiar. 
Because  notes  due  the  bank  on  a  particular 
day  must  be  paid  before  the  usual  hour  of 
cloeing  the  bank  on  that  day,  it  by  no  means 
follows  that  a  mechanic  making  repairs  on  its 
building  must  quit  work  at  that  hour,  or  that 
he  must  present  his  bill  within  the  prescribed 
period." 

While  granting  the  power  of  the  bank  to 
make  reasonable  regulations  generally,  the 
court  says,  further:  "The  rules  prescribed, 
and  the  noun  of  business  designated,  must  be 
roasonable.  and  adapted  to  the  exigencies  of 
the  particular  kind  business  In  reference  to 
which  they  are  established." 

Such  was  the  view  of  the  common  law,  pre- 
sented with  irresistible  force  and  great  clear- 
a«8  by  the  learned  judge  who  delivered  this 
opiaioo,  now  cited  as  the  leading  ctise,  upon 
the  right  to  establish  hours  of  busine^^s,  and 
apon  the  question  whether,  when  prescrit)ed, 
the  law  will  enforce  conformity  to  them,  as 
msonable,  on  the  part  of  other  persons  and 
corporations  dealing  with  the  framers  of  such 
regulations.  It  will  be  noted  that  the  court 
there  held  that  a  tender  at  a  reasonable  hour, 
and  a  refusal  to  receive  by  the  bank,  relieved 
an  express  company  of  the  responsibility  of 
Insurers,  and  changed  their  relation  to  the 
bank  to  that  of  a  mere  mandatary,  liable  for 
gross  Diligence  only,  though  the  teller  of  the 
Bank  to  whom  the  money  was  offered  de- 
clared that  his  bank  had  a  regulation  as  to 
hours,  and  refused  to  receive  it  because  of 
such  rule,  and  because  the  cashier  was  absent, 
and  had  tbe  key  to  the  safe.  But,  in  the  face 
of  a  statute  requiring  them  to  receive  money 
"whenever  tendered.  *  the  defendant  Com- 
pany's agent  should  not  be  allowed  to  meet 
the  idalntUE,  who  c<Hiiea  to  deal  with  taim  by 
invitatkm.  and  decline  to  leoeiTe  his  money 
A. 
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for  shipment  because  of  a  regulation  of  his 
Company  declared  reasonable,  "under  existing 
laws."  Such  a  rule  would  enable  the  defendant 
Company,  by  late  receipts  and  speedy  delivery, 
to  rid  itself  of  responsibility  and  reap  the  re- 
wards of  its  work  with  the  minimum  of  risk 
at  both  ends  of  the  line.  It  is  clearly  a  ques- 
tion for  the  jury,  under  the  instructions  of  the 
court,  in  cases  like  this  at  bar,  as  it  was  in 
that,  to  determine  whether,  looking  to  the 
custom  of  businera  men  generally  at  the  par- 
ticular place  (here,  Halifax)  as  to  hours  of  re- 
pose and  times  of  taking  meals,  the  tender  at 
2  o'clock  P.  M.  was  made  at  a  reasonable 
hour.  The  most  liberal  construction  would 
not  allow  the  courts  to  limit  the  operations  of 
the  words  "whenever  tendered"  by  supplying 
any  other  ellipsis  after  them  than  "within  the 
usual  hours  adopted  by  the  public  for  tbe 
transaction  of  such  business  at  tbe  place  where 
the  tender  is  made."  This  rule  avoids  the  in- 
coBveoience  of  offers  of  goods  at  midnight,  or 
at  meal-time,  while  it  steers  clear  of  the  other 
extreme  of  neutralizing  the  force  of  the  whole 
enactment  by  holding  that  the  words  "under 
existing  laws,"  in  the  next  clause  of  the  sec- 
tion, limit  the  time  of  tender  as  well  as  oC  for- 
warding, and  that  the  old  common  law  gov- 
erning the  receipt  of  goods  by  boats  and  wag- 
ons sUll  exists,  and  is  applicable  to-day  to 
these  gigantic  corporations. 

The  study  of  the  several  statutes  relating  to 
the  receipt  and  shipment  of  goods  by  corpora- 
tions will  shed  further  light  upon  the  legisla- 
tive intent  in  enacting  section  1964  of  the  Code. 
By  the  Act  of  1871-7:i,  chap.  138,  §  8C  (Code, 
g  1063),it  was  prescribed  that  railroad  companies 
should  furnish  sufficient  accommodation  for 
such  freight  and  passenji^rs  as  should,  "within 
a  reasonable  time  previous  thereto,  be  offered 
for  transportation,"  and  should  be  liable  in 
damages  to  tbe  party  aggrieved  for  neglect  or 
refusal  to  provide  such  means  of  transporta- 
tion. Sutoequently  the  Legislature  seems  to 
have  realized  that  the  requirement  to  furnish 
accommodation  within  a  reasonable  time  was 
but  a  reaffirmance  of  the  common  law  (leaving 
the  courts  to  say  what  time  was  reasonable), 
and  passed  the  Act  of  1874-75  (Code,  §  1967), 
fixing  the  limit  of  delay  in  shipment  at  five 
days  after  delivery  by  tbe  consignor.  This 
law  was  pronounced  constitutional  In  Branch 
V.  Wilmington  d  W.  R.  Co.  77  N.  C.  847,  and 
railroad  companies  were  held  liable  for  the 
penalty  for  delay  in  shipping  freight  as  pre- 
scribed in  that  section.  Then  it  was  (when 
the  opinion  was  rendered  in  Branch  v.  Wil- 
mington (£  W.  R.  Co.  in  the  year  1877)  that 
the  discussion  arose  as  to  tbe  right  of  a  con- 
signor to  compel  a  railroad  corporation  to  re- 
ceive freight  when  offered  for  shipment,  and 
store  it  in  its  warehouse  till  cars  could  be  pro- 
cured to  transport  it. 

The  Act  of  1879  (Code,  g  1964)  was  passed 
to  meet  the  suggestion  that  the  ancient  prin- 
ciple laid  down  as  applicable  to  the  cumbrous 
old  conveyances  used  by  common  carriers  200 
years  ago  still  survived,  and  conferred  on  rail- 
road compaDies  the  power  to  compel  the  ship- 
per to  camp  with  his  wagon  at  the  station,  and 
guard  his  goods  till  the  ust  hour  of  time  fixed 
by  law,  and  receive  them  only  when  the  train 
was  on  title  eve  of  departure.   But  the  Statute 
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was  so  &aWD  as  to  include  not  only  railroad 
companies  and  steamboat  lines  under  the  gen* 
eral  description,  but  also  "other  transportation 
companies  whose  du^  it  is  to  receive  freight," 
and  to  require  Uiem  to  Teceive  "all  articles  of 
the  nature  and  kind  lecdved  snch  company 
tar  transportation,  whenever  tendered;"  thus 
]^nly  Indicating  a  purpose  to  include  express 
companies,  because  they  claimed  the  peculiar 
or  excIuBive  right  to  transport  money  and 
goods  of  certain  kinds.  The  manifest  intent 
of  the  Legislature  was  to  force  all  corporations 
coming  tuider  the  description  Id  the  Statute 
to  take  goods  when  offered  for  shipment  at  a 
regular  station,  with  the  full  measure  of  lia- 
bility growing  out  of  its  custody,  even  If  they 
shoiuanot  be  shipped  till  near  the  expiration 
of  the  five  days,  and  then  forward  them  under 
existing  laws,  fixing  the  legal  relations  of  con- 
slgiior  and  consignee,  and  the  duties  and  lia- 
bilitiefl  of  the  carrier  company  and  Its  con- 
necting lines. 

Eridently  the  evil  Intended  to  be  remedied 
was  the  refusal  to  take  goods  or  money  im- 
mediately when  offered  for  shipment  to  an 
agent  of  one  of  these  companies;  and  the  his- 
tory of  the  legislation  in  aid  of  shippers  but 
adds  emphasis  to  the  unmistakable  expresdon 
of  this  purpose.  But  the  construction  con- 
tended for,  that  the  words  "under  existing 
laws"  should  be  construed  as  qualifying  the 
words  "whenever  tendered,"  instead  of  the 
word  "forward"  only,  would  lead,  if  the  com- 
mon law  is  correctly  interpreted  by  defendant's 
counsel  in  connection  with  the  Statute,  to  the 
strange  conclusion  that  the  obligation  of  an 
express  company  to  receive  money  tendered 
for  shipment  remains  now  just  what  it  was 
before  the  Act  of  1879  was  passed;  and  the 
company  can,  under  regulations  declared 
reasonable  by  the  courts,  etUl  fix  the  hour  of 
receipt  just  as  it  was  before,  and  thus  render 
nugatory  by  their  rules  the  provision  of  the 
law  imposing  a  penalty.  Railway  companies 
are  inseparauy  connected  with  other  transpor- 
tation companies  in  the  Act;  and  therefore  it 
fa  just  as  competent  for  the  courts  to  declare  a 
regulation  that  compels  a  consignor  to  hold 
his  cotton  in  hia  wagon  for  five  days,  await- 
ing the  arrival  of  freight  cars,  to  be  reasonable 
ana  lawful,  as  one  that  forces  a  person  to  re- 
tain and  guard  his  money  till  before  the  de- 
parture of  a  train  on  the  next  day.  If  It  is 
unlawful  to  force  one  of  these  o(Hporations  to 
place  in  its  office  or  warehouse  goods  of  the 
nature  that  it  is  accustomed  to  carry,  in  viola- 
tion of  its  regulations,  because  of  the  liability 
incident  to  Its  receipt,  the  rule  must  apply 
equally  to  all  others  comprehended  under  the 
description  contained  in  the  section,  and  clothe 
all  wiOi  the  power  to  repealer  modify  the  law 
by  such  reaeonable  rules  as  would  prove  snffl- 
cient  to  obviate  the  penalty.' 

But  it  is  further  contended  that  if  the  com- 
panies comprehended  under  the  section  in 
quMtion  do  not  formulate  any  rules  to  govern 
their  agents  in  the  receipt  of  freight,  the  prin- 
ciplefl  of  the  common  law  would  apply  to 
them;  and  thus,  under  this  view,  the  same 
satisfactory  result  would  be  readied  by  the 
defendant  by  holding  that  the  law  of  to-day, 
applicable  to  this  .new  species  of  tranroorta- 
tion  agency,  which  permeates  the  world  with 
6  L.  R.  A. 


its  officers  and  agrats,  everywhere  delivering 
money  and  jewels,  and  other  valuable  goods, 
is  the  same  that  governed'  the  receipt  of  pack- 
ages by  a  carrying  cart  in  the  time  of  Bracton, 
or  the  tender  of  goods  to  a  vessel  sailing  from 
Livernool  300  years  ago. 

If,  for  the  sake  of  argument,  it  be  admitted 
that  the  General  Assembly  meant  to  inaugu- 
rate no  change,  but  simply  to  publish  the  vain 
and  empty  declaration  that  transportation 
companies  woidd  hereafter,  Just  as  heretofore, 
receive  freight  under  "existing  laws,"  and 
consequently  under  any  reguwtlon  made 
the  oompaniee  and  adjudged  reasonable  1^ 
the  court,  would  it  follow  that  the  courts  woula 
declare  the  rule  under  which  a  wagoner,  en- 
gaged in  carrying  ^^oods,  could  compel  his 
customers  to  wait  till  the  horses  should  be 
hitched,  applicable  to  express  companies?  The 
result  of  giving  the  sanction  of  the  court  to 
such  a  rule  would  be  that  these  companies 
could  induce  an  Individual,  by  inviting  hia 
patronage,  to  come  to  one  of  their  regular 
stations  to  intrust  bis  money  to  their  care,  and 
then  compel  him  to  stand  guard  over  bis 
treasure  a  whole  night,  in  order  to  protect  the 
company  from  a  risk  that  it  can  better  afford 
to  incur  than  the  customer.  Bu^  in  order  to 
a  proper  discussion  of  this  view  of  the  subject, 
it  Is  necessary  to  understand  that  the  nature, 
powers  and  Uabillties  of  express  companies 
have  been  defined  hy  the  courts.  An  express 
>companv  is  a  species  of  common  carrier,  to 
which  nave  been  accorded  Important  privl- 
legen,  and  which,  from  the  nature  of  its  busi- 
ness, incurs  great  responsibility.  These  com- 
panies originated  out  of  the  necessity,  in  coa- 
ducting  the  growing  commerce  of  the  world 
through  the  agency  of  railroads  and  steam- 
boats, for  securfng  the  safe  carriage  and  speedy 
delivery  of  small  but  valuable  packages  of 

rds  and  money.  Witbeek  v.  Hotiand,  45  N. 
13;  a  Am.  &  Eng.  Cyclop.  Law,  781-784; 
6'Myer.  Fed.  Dec.  %  1511.  They  are  essen- 
tially differmt  from  railwiw  companies,  not 
only  in  the  fitct  that  the  utter  carry  more 
bulky  freight,  but  they  c(^ect  money,  and  do 
other  things  that  would  be  held  vUra  viret,  if 
attempted  by  a  railroad  company.  Id.  g  1000. 

It  has  been  held  that  a  railroad  company 
could  not  refuse  to  carry  for  an  express  com- 
pany according  to  the  peculiar  methods  of 
their  business,  and  would  be  compelled  by  the 
courts  to  admit  the  messengers  of  all  of  these 
conipanies  to  its  cars  with  their  safes  on  eqoal 
terms,  and  without  inspection  of  their  safes. 
Id.      1508,  1519. 

U  a  railroad  company  engage  in  those 
branches  of  the  express  business  authorized 
by  their  charter,  they  must  not  deny  to  ex- 
press companies  equal  privileges  with  them- 
lelves  as  to  that  businesB.  Id.  g$  1508, 1615- 
\521;GamblM^.Ph{ltuia^ia  AB.R. Co.  9 Phila. 
411;  Texas  Exp.  Co.  v.  Texaa  A  P.  B.  Co.  6 
Fed.  Rep.  436;  Meamnger  v,  I^nnaylvania  S, 
Co.  87  N.  J.  L.  681,  18  Am.  Rep.  754;  South- 
em  Exp.  Co.  V.  8t  Loui$,  I.  M.  A  S.  R.  Co,  10 
Fed.  Rep.  869. 

Apart  from  the  instruction  of  our  Statute 
it  is  the  du^  of  express  companies  to  receive 
all  goods  offered  for  transportation  upon  the 
payment  or  teoder  of  their  charges:  but  pre- 
payment will  be  OHuddered  waived  If  not  de- 
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rnanded.  JSew  Jeney  Steam  Sob.  Co,  t.  Jfor- 
^nt*  Bank,  47  U.  a  «  How.  844  [13  L.  ed. 
4651. 

They  are  required,  too,  to  bare  adequate 
facilities  within  a  reasonable  time,  and  cannot 
be  exonerated  for  delay  on  account  of  in- 
creftsed  expense,  tbough  not  foreseen  and  not 
enttrelr  nnreasonable.  OmuUet  t.  Grand 
livnk  A  00.  54  N.  Y.  600. 

An  expnaB  company  could,  in  tbe  absence 
of  any  statutory  requirement,  refuse  goods  on 
account  of  an  unusual  rush  of  business,  espec- 
ially wbere  the  goods  offered  for  transporta- 
tion are  of  a  pensbable  nature.  Hare,  Cont. 
1S5. 

Bnt  these  are  the  roles  without  reference  to 
any  mch  enactment  as  that  before  us  for  con- 
Bfcniction.  When  eoods  are  received  by  an 
express  company  without  any  special  and  valid 
contract  limiting  its  liability,  it  insures  tbe 
safe  and  speedy  personal  delivery  of  the  arti- 
cles received,  at  the  place  of  destination  if  on 
its  route,  or,  if  not,  then  at  the  end  of  its  route. 
Wi^eck  y.  Boiland,  supra;  Bishop,  ConL 
)^  483,  691,  606. 

Even  if  tbe  goods  are  placed  In  a  warehouse, 
and  not  shipped  immediately,  tbe  liability  as 
insurers  b^ns  on  the  execution  of  a  receipt 
for  fbem.   i  Am.  ft  Eng.  Cyclop.  Law,  646, 

sea 

A  high  d^ree  of  care  is  required  of  an  ex- 
press  company  \n  the  delivery  of  goods.  It 
must  deliver  them  as  soon  a^  practicable  after 
they  reach  their  destination,  within  business 
hours,  to  the  consignee,  at  bis  residence  or  place 
of  business,  unless  he  authorizes  or  directs  de- 
livery to  be  made  at  some  other  place.  Mar- 
Ml  V.  Am.  Be^  Oo,  and  TfVflMatT.  BoUand, 
tupra. 

After  tbe  consignee  xeceives  notice  from  tbe 
company  of  the  airlval  of  his  goods,  be  is  not 
bound  to  call  at  the  office  for  tbem,  but  need 
ODly  notify  the  company  of  bis  residence,  place 
of  business,  orwbersbemay  be  found;  and  the 
liability  of  tbe  company  as  Insurers  remains  till 
delivery  or  tender  of  tbe  goods  at  the  place 
designated,  within  business  hours,  and  failure 
to  receive  or  pay  charges.  Witi>eek  v.  HoUand, 
aupra;  7  Am.  &  Eng.  Cyclop.  Law,  567- 
670. 

If,  in  the  interim  between  the  arrival  at  its 
destination  and  tbe  delivery,  as  the  law  re- 
quires, a  package  of  money  should  be  stolen 
from  tbe  agent,  tbe  company  would  be  liable 
to  tbe  consignee.  Supposing  that  a  friend  had 
sent  by  express  |l,00O  from  Battleboro  to  the 
plaintiff,  Alsop,  at  Halifax,  and  the  latter  lived 
several  miles  out  of  the  town,  we  can  readily  see 
that  it  might  require  more  than  twenty-four 
hours  for  the  Company  to  rid  itself  of  liability 
as  a  common  carrier;  and  meanwhile  it  would 
be  strangely  negligent  to  fail  to  provide  a  safe 
for  tbe  security  of  valuable  property  aud 
money  received  for  its  customer,  and  held  as  an 
inBnrer. 

With  this  review  of  the  relation  that  the  de- 
fendant GUalains  to  the  public  under  other  cir- 
cumstances, necessitating  tbe  provision  at  all 
offices  where  money  is  received  of  tbe  means  to 
make  it  safe  and  secure  from  thieves  till  deliv- 
ery, it  is  submitted  that,  if  this  court  is  to  de- 
tomlDe,  leaving  the  Btatnte  out  of  view, 
-wbeUier  a  citizen  who  comes  from  tbe  comitiy, 
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unprepared  to  protect  his  property  from  thieve* 
and  trarglars,  shall  be  required,  raiher  than  a 
company,  provided  with  safes,  servants  and 
secure  rooms,  to  incur  tbe  risk  of  tbe  custody 
of  a  sum  of  money.  It  should  be  guided  by 
reason,  and  look  to  tbe  ^tuation  of  tbe  parties, 
and  tbe  preparation  that  the  law  intends  shall 
have  been  made  by  each  or  eUherforaBsnniing' 
th^  responsibility.  Experience  has  shown  that 
the  principles  of  tbe  common  law  are  pliable; 
and  a  few  fundamental  rules  have  been  ex* 
panded  so  as  to  furnish  the  basis  of  important 
branches  of  the  law  governing  us  at  this  day. 
This  is  notably  true  as  to  corporations.  But, 
while  the  ancient  land-marks  of  the  law  ara 
wOTthy  of  veneration,  and  should  be  examined 
with  conservative  care,  in  determining  how 
they  meet  tbe  exigencies  of  a  progressive  age,, 
we  should  not  be  so  subservient  to  precedent  as 
to  blindly  follow  them  when  no  longer  sus- 
tained by  reason.  It  strains  tbe  faith  of  the 
young  student  when  he  attempts  to  follow  Lord 
Coke  in  his  discoveries  of  all  the  hidden  diver- 
sities in  the  text  of  Lord  Lyttleton;  and  when 
we  profess  to  find  in  the  mouldy  black-letter 
volumes  of  past  centuries  a  prinaple  that  with 
prophetic  ken  was  formulated  to  meet  and  solve 
a  problem  arising  out  of  tbe  adjustment  of 
tbe  relations  between  the  people  and  one  of 
the  greatest  and  most  useful  corporations  in  tbe 
world,  we  must,  if  we  would  avoid  shocking  tbe 
common  sense  of  mankind,  find  a  rule  founded 
on  reason.  The  fact  that  a  captain  and  crew 
of  a  vessel,  according  to  the  English  authorities, 
bad  tbe  right,  in  tbe  thirteenth  year  of  William 
III.,  to  refuse  to  accept  freighi  offered  for 
shipment  till  tbe  vessel  was  rt^y  to  sail,  fur- 
nishes BO  analogy  that  can  be  safely  applied  to 
govern  tbe  relations  of  the  plaintiff  and  de- 
fendant. 

The  case  of  Lana  t.  CoUon,  1  Ld.  Raym.  646, 
heard  at  Easter  Term,  18  Wm.  HI.,  decided 
this  principle,  and  Is  titis  only  authority  cited  in 
Story,  Ballm.,  g  508,  to  sustain  the  rule  an- 
nounced by  the  author.  It  noay  have  been  just, 
at  that  remote  period,  to  require  the  shipper, 
who  had  protected  his  goods  on  the  way  to  tbe 
point  of  delivery,  to  continue  his  oversight  over 
tbem,  rather  thui  force  a  driver,  whose  atten- 
tion was  required  to  be  devoted  to  the  prepara- 
tion for  his  journey,  or  the  master  of  a  vessel, 
who,  with  bis  crew,  was  engaged  in  repairing 
and  inspecting  it,  and  laying  in  supplies  for  ^ 
voyage,  to  take  them  prematurely;  for  that 
would  have  made  it  requisite  for  them  to  pre- 
pare a  place  Ua  storage,  which  they  need  not 
otherwue  provide.  But  an  express  company,  as 
we  have  seen,  Incurs  from  its  nature  such  liablll- 
tiesas  to  require  a  place  of  storage  at  every  depot, 
so  guarded  as  to  Insure  the  safety  of  property 
consigned  to  its  care;  and  it  is  not  unreasonable 
to  require  the  same  care  of  money  tendered  for 
shipment  daring  business  hours.  Cettante  ra- 
tione,  eenat  ipsa  lex.  If,  therefore,  the  Stat- 
ute were  not  written  in  pMn  terms,  and  if  the 
history  of  legislation  on  this  and  kindred  sub- 
jects did  not  Indicate  that  tbe  manifest  meaning 
of  tbe  language  was  what  the  Legislature  in- 
tended to  express,  still,  we  ought  to  bring  this 
question  to  the  touchstone  of  reason,  based 
upon  a  broad  view  of  the  condition  of  tbe  par- 
ties intereEited,  and  decide  It  as  an  original  one, 
of  first  impr«96ioD,  between  a  new  and  impor- 
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taat  public  agency  and  a  citizen,  just  as  tbe 
Eagluh  judges  considered  the  question  In- 
Tolved  in  Morte  t.  Slue  [1  Yentr.  190,  388] 
(dted  in  Zana  t.  GoWm ,  tupra),  and  bearing  in 
mind  that  it  is  more  just  to  impose  a  risk  upon 
abodj  politic,  abundantly  prepared  to  incur  it, 
than  upon  an  individual  who  has  placed  his 
goods  in  peril  on  the  invitation  of  the  corpora- 
tion. 

It  is  admitted  that  railroad  companies  have 
the  power  to  provide  different  cars  for  ezcur- 
^onutB,  who  purchase  tickets  at  reduced  rates, 
from  those  occupied  by  passengerstpaying  raore 
per  mile,  and  also  that  they  nave  the  right  to 
assl^  a  separate  car  for  colored  people,  as  de- 
cided by  this  court:  but,  should  our  Legislature 
pass  a  law  prohibiting  in  plain  terms  such  dis- 
crimination, the  courts  would  be  compelled  to 
enforce  the  law,  if  not  pronounced  unconstitu- 
tionid.  Such  a  law  oonld  not  be  ignored  utterly 
in  a  dlBcnsBion  of  these  subjects  after  its  pas- 
sage. It  seems,  therefore,  safe  to  conclude 
that: 

1.  The  first  clause  of  section  1964  is  In  itself 
a  full  and  complete  ezpreasion  of  the  legislative 
intent  that  goods  sbul  be  received  Whenever 
tendered;  and  tliat  the  language  cannot,  by  any 
accepted  rule  of  interpretation,  be  limited  fur- 
ther than  to  require  that  tbe  tender  shall  not  be 
made  during  hours  that  can  reasonably  be 
claimed,  according  to  usages  of  business  men  at 
the  place  of  tender,  for  repose,  or  for  taking 
meals. 

3.  Tbe  words  "under  existing  laws"  can  be 
constnud  to  qualify  the  word  "  forward,"  and 
to  mean  that,  at  least  when  the  law  is  applied 
to  railroad  oonapanies,  the  goods  shall  be 
shipped  within  five  running  cuiys  from  deliv- 
ery, as  required  by  the  Code,  %  1967,  and  sub- 
ject to  the  law  fixing  tbe  relations  of  consignor, 
consignee,  the  carrier  and  its  connecting  lines, 
while  tbe  construction  contended  for  would 
give  to  tbe  Statute  no  effect,  but  leave  the  law 
as  it  was  before  its  passage. 

If  no  statute  had  been  passed,  the  courts 
could  not,  when  the  conditions  and  the  relation 
of  plaintiff  and  defendant  are  so  widely  differ- 
ent from  those  existing  between  the  carrier  of 
the  last  century  and  bte  customer,  declare  that 
an  express  company  could  not  be  compelled  to 
receive  goods  till  the  hour  of  shipment,  in  con- 
formity to  the  ancient  rule,  or  that  tbe  trans- 
DOTtation  company  could  arUtrarlly  determine, 
m  regulations  prescribed  for  tbe  goTemment 
of  its  agents,  exactly  bow  it  would,  ex  gratia, 
or  with  a  view  entirely  to  its  own  convenience, 
allow  a  departure  from  the  old  rule  by  giving 
further  time.  There  is  error.  As  the  defend- 
ant did  not  rely  affirmatively  on  the  defense,  or 
insist  OD  a  finding  that  the  tender  was  at  a  tune 
other  than  in  business  hours,  tiie  judamnt  on 
the  faeU  found  muet  hefor  the  plaintiff. 

Clark,  J.,  concurring: 

At  common  law,  common  carriers  were 
under  no  compulsion  to  receive  goods  or  freight 
till  ready  to  ship  the  same.  Lane  v.  Cotton,  1 
Ld.  Raym.  663.  Nor,  after  acceptance  of  the 
goods  tor  sbipioent,  were  they  liable  for  delays, 
if  the  goods  were  shipped  within  a  reasonable 
time;  and  what  was  "  a  reasonable  time  "  de- 
pended upcm  the  facts  and  circumstances  snr- 
lounding  each  particular  case.  These  rc^ula- 
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tions  sprang  ont  of  the  former  condition  of 
things,  when  the  modes- of  transportation  were 
of  a  more  primitive  order.  The  law-making 
power  in  this  State  has  modified  tbe  common- 
law  rule  in  both  particnlsrs.  Id  1874-75,  the 
Legislature  enacted  a  Statute,  which  is  now 
Be<^on  1967  of  the  Code,  making  a  delay  of 
more  than  five  days  in  shipping  tbe  eoods  afler 
accepting  them  per  te  unreasonable  delay,  and 
affixing  a  penalty  of  $36  for  each  day's  delay 
beyond  that  limit.  This  Act  bas  been  heU 
constitutional,  and  found  judicial  construction. 
In  several  cases  with  which  the  profession  is 
familiar.  Branch  v.  Wilmington  d:  W.  B.  Co. 
77  N.  C.  847:  Keeter  v.  Wiknington  d  W.  2t 
Co.  86  N.  C.  846;  Braneh  v.  Witminffloa  d  W. 
B.  Co.  88  N.  C.  570. 

It  still  remained  in  the  power  of  common 
carriers  to  nullify  the  Act  of  1874-76  by  erar- 
clsiog  their  common-law  right  of  not  reodring 
goods  till  their  own  convenience  shoidd  be 
suited,  or  they  were  in  readiness  to  ship.  For 
this  reason,  doubtless,  the  Legislature  passed 
the  Act  of  1879  (now  6 1964  of  the  Code),  which 
provides:  "Railroad and  other  transportation 
companies,  whose  duties  It  is  to  receive  f  reiefats, 
shall  receive  all  articles  of  the  nature  and  kind 
received  by  such  company  for  transportation, 
whenever  tendered  at  a  regular  statimi,'*  etc 
The  words  "  whenever  tendered,"  upon  a  rea- 
sonable construction,  signify  "  whenever  ten- 
dered "  in  the  ordinary  businsss  hours  of  such 
oompaoies  at  the  place  of  tender.  If  the  object 
liad  been  to  prescribe  merely  the  place  where 
the  tender  should  be  made,  there  was  no  mis- 
chief or  complaint  to  be  remedied;  and,  besides, 
in  that  case  tbe  Statute  would  have  naturally 
read,  "If  tendered  at  a  regularistation," etc. 
"Whenever  tendered"  has,  clearly,  reference 
to  the  time  of  tender,  and  to  the  common-law 
rule  which  gave  the  carrier  the  right  to  defer 
accepting  the  goods  until  ready  to  ship. 

The  regulation  adopted  by  the  defendant 
Company,  that  it  will  only  receive  packages 
each  day  Just  before  the  departure  of  the  trun 
going  in  the  direction  of  the  desired  shipment, 
iB  in  direct  conflict  with  tbe  Stittute.  To  give 
it  validity  would  enable  traosportation  compe- 
oies,  bv  regulations  adopted  in  their  own  inter- 
est ana  for  their  own  convenience,  to  repeal  an 
Act  of  the  Legislature  passed  in  Uie  interert  of 
and  for  tbe  convenience  of  Uie  pnbHc  A  rary 
analogous  case  is  the  decision  In  Bramk  v. 
WilvUngton  <ft  W.  JR.  Ct>.,  88N.  C.  678,  which 
held  to  be  invalid  an  agreement  or  regulation, 
**  goods  to  be  shipped  at  the  convenience  of  the 
company,"  which  had  been  inserted  by  tbe  de- 
fendant in  its  bills  of  lading,  in  hope  of  avoid- 
ing the  penalties  of  section  1967.  The  words 
"  whenever  tendered  "  were  evidentiy  intend«l 
for  the  benefit  of  shippers,  and  m  deroga- 
tion of  the  common-law  rule.   It  is  our  duhr  to 

?;ive  the  Statute  such  const  ruction  as  will  ef- 
ectuate  the  legislative  will.  Should  the  exe- 
cution of  the  Statute,  according  to  a  fair  and 
legitimate  construction  of  it,  Impose  any  hard- 
ship upon  transportation  companies,  the  rem- 
edy is  to  be  sought  in  a  modification  of  the  AciA 
by  the  Legislature,  and  not  in  tbe  virtual  repeal 
of  it  by  judicial  construction.  In  the  increes- 
inff  competition  for  shipments,  few  cases  of 
fwure  to  accept  goods  whenever  tendered  " 
irtll  arise,  tinless  at  points  where  a  company  lua 
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amoiiopoly;  and  it  ia  for  those  retj  points  that 
the  protecnon  of  the  law  is  most  needed  to  se- 
cnie  sadi  conreniences  as  the  public  demand. 
At  competing  points,  where  no  monopolj  of 
tnirineBB  exists,  the  law  of  competition  will 
Tuually  foniish  the  public  all  needed  facilities. 

MerrimoD,  OK.  dissenting: 

I  do  not  concar  in  the  opinion  of  the  court, 
and  will  state  some  of  the  grounds  of  dis- 
sent The  defendant  is  a  common  earner  of 
numerous  kinds  and  classes  of  freight,  includ- 
ing gold  and  silver,  coined  and  uncoined,  treas- 
ury notes,  bank  notes,  public  and  private  secu- 
rities, gems,  jewelry  and  the  like.  It  is  not, 
however,  such  carrier  of  all  kinds  and  classes 
of  freight.  It  carries  mainly  such  as  require 
to  be  transported  quickly,  and  generally  such 
as  are  not  very  ponderous.  A  leading  and 
difltincUve  feature  of  its  puipose  is  to  transport 
and  deliver  such  freight  as  ft  carries  certainly, 
promptly  and  expeditiously.  It  is  not  a  ware- 
houseman, or  depositary  of  freights  of  any 
kind.  It  simply  and  only  receives  the  same 
for  such  transportation,  and  it  holds,  or  should 
hold,  them  for  that  purpose  as  short  a  time  as 

Eracticable,  in  the  orderly  course  of  business. 
D  the  nature  of  its  business,  it  is  to  be  charged 
with  freights  for  the  purpose,  and  only  for  the 
purpose,  of  transportation,  and  liabilities  prop- 
erly incident  thereto.  It  has  the  right  to  pre- 
scnbe  reasonable  and  appropriate  rules  and 
regulattcHUi,  not  in  contraTention  of  law,  for 
the  c<mduct  of  Its  business,  having  in  view  the 
safety,  protection  and  preservation  of  freights 
carried  by  it,  and,  as  well,  the  protection  of 
Itself  ag^ost  fraud,  injury  and  undue  risk  and 
liability.  It  may  require  that  shippers  shall 
deliver  their  articles  to  be  transported  within  a 
reasonable  time  next  before,  in  the  order  of 
business,  the  same  shall  be  put  on  the  vehicle 
or  means  of  transportation, — usually  railroad 
cars,— and  sent  on  the  way  to  their  destination. 
The  shipper  has  no  right  to  compel  the  defend- 
ant to  accept  freights  an  unnecessarily  and  un- 
reasonably long  while  before  the  time  of  start- 
ing the  same  on  the  way.  Thus,  if  the  train 
of  cars  on  the  railroad  should  start  at  12  o'clock 
H.,  the  shipper  could  not  compel  the  defend- 
ant to  receive  ordinary  express  freight  the  even- 
ing next  before  that  time,  and  thus  compel  it 
to  assume  the  risk  of  keeping  it  during  the 
night  and  morning  following.  This  is  so,  be- 
cause the  nature  of  the  business  does  not 
ret^uire  that  the  defendant  shall  have  the 
freights  during  that  lime,  and  such  risk  does 
not  come  withm  the  nature  and  purpose  of  the 
defendant  as  a  common  carrier.  It  has  the 
light,  by  api)roiviate  and  reasonable  regula- 
tions, to  require  that  the  articles  to  be  shipped 
shall  be  deUvered  to  it  within  the  time  neces- 
sary to  enable  it  to  ship  the  same  by  the  ex- 
press on  its  next  ensuing  trip.  Reasonable 
time  to  prepare  the  freight  for  such  shipment 
must  be  allowed.  No  more  can  be  required 
for  the  mere  convenience  or  advantage  of  the 
shipper,  or  to  enable  him  to  avoid  a  risk  and 
put  the  same  on  the  defendant,  than  jusUy 
ought  to  rest  upon  himself.  If  the  law  were 
otherwise,  the  shipper  of  money,  or  other 
things  of  great  value  and  hazardous  in  their 
keeping,  might  subject  the  defendant  to  a  risk 
for  hours— in  some  cases,  for  a  day  and  night, 
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or  longer,  perhapa^not  necessarily  or  pn^>erlT 
IncMent  to  its  tnisinesB  and  daties,  and  wbldi 
the  shipper  himself  ought  to  bear.  Thus,  one 
intending  to  send  by  the  next  express  $100,000 
in  gold  coin  might,  the  evening  next  before 
the  day  it  would  start,  at  12  oxlock  M.,  on 
puipoee  to  avoid  risk  himself,  compel  the  de- 
fendant to  assume  the  risk  of  keeping  the 
money  duringtbe  mean  time;  not  because  such 
keeping  was  incident,  or  at  all  necMsaiy,  to 
its  busmess  or  duties,  but  to  disburden  the 
shipper.  It  would  be  alike  unnecessary,  un- 
reasonable and  unjust  to  thus  burden  the  defend- 
ant. We  cannot  conceive  of  a  reason  of  Justice, 
of  necessity  or  policy  that  makes  it  ne<»ssary  or 
proper  to  do  so.  The  defendant  was  bound  to 
receive  the  money  tendered  to  its  agent  for 
transportation  by  the  plaintiff  vrithin  a  reason- 
able time  next  before  the  departure  of  the  next 
express  going  in  the  direction  of  the  destina- 
tion of  the  money;  that  is,  within  such  time 
as  the  defendant's  agent  could,  in  the  order  of 
business,  receive  the  money  and  prepare  it  for 
shipment.  What  such  reasonable  time  is,  can- 
not be  determined  by  any  uniform  or  precise 
rule.  This  depends  upon  a  variety  of  facts 
and  circumstances, — ^the  place,  the  volume  of 
business  done  there,  the  articles  to  be  shipped, 
and  the  like  considerations.  The  time  must  be 
sufficient  to  receive  and  ship  the  goods  by  the 
next  express,  as  above  inmcated.  MeSae  v. 
Wilmington  <fe  TT.  ii.  Ci>.  88  N.  C.  536;  BnP 
ton  V.  Atlanta  <£  C.  A.  L.  B.  Co.  Id.  588;  2 
Redf.  RaUroads,  chap,  m,  %  10  et  aeg.  ;  2  Par- 
sons, Cont  6th  ed.  174;  Lane  v.  Cotton,  1  Ld. 
Raym.  662. 

The  plaintiff  tendered  the  money  early  In  the 
evening  next  before  tbe  day  the  next  e^resB 
was  to  go,  at  13  o'clock  and  45  minutes  of  that 
day;  and  he  insists  that  be  had  the  right  then 
to  present  and  have  it  received;  and,  as  the 
agent  refused  to  receive  it  then,  the  defendant 
at  once  became  liable  for  the  penalty  prescribed 
and  given  by  the  Statute  (Code,  §  1904)  and 
sued  for  in  this  action.  The  question  whether 
this  contention  is  well  founded  or  not  must  be 
determined  by  a  proper  interpretation  of  the 
Statute  Just  cited.  It  prescril)e8  that  "  agents 
or  other  officers  of  railroadB  and  other  trans- 
portation companies  whose  duties  It  is  to  re- 
ceive freights  shall  receive  all  articles  of  the 
nature  and  kind  received  by  such  company  for 
transporialion  whenever  tendered  at  a  regular 
depot,  station,  wharf  or  boat  landing,  and  shall 
forwturd  the  same  bv  the  route  selected  by  the 

Eirson  tendering  Hhe  freight  under  existing 
ws;  and  the  transportation  company  repre- 
sented by  any  person  refusing  to  receive  such 
freight  shall  oe  liable  to  a  penalty  of  |60;  and 
each  article  refused  shall  constitute  a  separate 
offense." 

It  is  conceded  that  the  material  words,  "when- 
ever tendered,"  used,  are  not  to  be  taken  liter- 
ally. To  so  treat  them  would  lead  to  practical 
and  ridiculous  absurdity.  As  employed,  they 
do  not  imply  at  any  and  all  times, — when  the 
agent  is  takine  his  meals,  while  he  may  be  re- 
posing at  night,  at  midnight  or  daybreak,  or 
at  sunrise,  or  on  Sunday.  These  words  must 
receive  a  reasonable  and  just  interpretation,  in 
the  light  of  the  business  to  which  the  Statute 
applies,  sod  which  it  is  intended  in  some  meas- 
ure to  regulate.   Thus  interpreted,  we  think 
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they  fairly  imply  vbeaerer  the  freight  shall  he 
tendered  to  the  agent  or  officer  of  the  company 
Id  the  zegalar,  orderly  course  of  buatness, 
frhen  the  articles  to  be  sbipped  ought  to  be  re- 
ceived for  that  purpose;  U»t  is,  within  the 
time  it  is  the  duty  of  tiie  carrier,  having  in 
view  its  nature  and  purpose,  to  receive  the 
freight  tendered.  These  words  do  not  imply 
that  the  carrier  shall  receive  the  frdgbt  so  ten- 
dered, and  keep  it  in  a  warehouse  for  an  indefi- 
nite and  unnecessary  length  of  time  before.  In 
the  order  of  business.  It  can  be  shipped  on  the 
way  to  its  destinatioii.  It  is  not  the  business 
of  suc^  companiea,  as  common  carriers,  totbus 
store  and  keep  freight.  It  ia  their  business 
and  purpose  to  transport  it  promptly;  and  the 
pur;x>se  of  the  Statute  Is  to  compel  them  to  do 
this  try  imposing  penalties  in  case  they  fail  to 
do  sa  It  was  not  the  purpose  of  flie  Legisla- 
ture  to  enlarge  the  acope  of  the  duties  andpur- 
poaes  of  such  companies.  There  is  nothing  in 
tiie  Statute  that  soproTides  in  tmns,  or 
}nst  Implication.  The  simple  purpose  was  to 
compel  them  to  a  prompt  and  faithful  dis- 
charge of  their  common-law  duties.  This  court 
has  so  repeatedly  declared.  Branch  v.  TFt^ 
mington  A  W.  R.  Co.  77  N.  C.  847;  WHUhead 
T.  WHmiitaUmA  W.B.Co.^  N.  C.  255. 

In  this  view  the  wtntls  "  whenever  tendered" 
moat  mean  "whenever  tendered"  as  I  have 
pointed  out  above  This  seems  to  me  to  be  the 
only  reasonable  meaning  of  the  words  as  em- 
ployed. Any  other  interpretation  of  them 
would  leave  (heir  meaoing  so  loose  and  indefi- 
nite as  to  reader  their  apjdlcation  fmprac- 
ticable. 

Other  words  of  the  Statute,  as  well  as  its 
spirit,  strengthen  the  view  I  have  thus  ex- 
pressed. The  Statute  applies  to  companies 
"  whose  duties,"  not  simply  in  the  sense  of 
business,  are  to  receive  freights;  to  receive  them, 
in  the  order  of  business,  when  they  must  be 
received  to  be  promptly  shipped  on  the  way. 
Such  freights  must  be  "tendered  at  a  regular 
depot,  station,'"  ete.,  the  shipper  "lendering 
the  freights  under  existing  laws,"  not  simply 
under  statutory  regulation,  but,  as  well,  under 
eeneral  principles  of  law  applicable,  such  as 
that  which  reauires  that  freights  shall  be  re- 
c^vedonly  witiiin  a  reasonable  time  next  before 
thev  are  to  be  sent  on  the  way  to  their  deati- 
nation.  The  Interpretation  I  nave  given  these 
vorda  hamKmlzes.  too,  with  the  other  statutory 


provision  ^Code,  ^  106S)  prescribing  rules  of 
traneportation  for  railroad  companies,  wherein 
it  ia  provided  that  such  companies  "shall  fur- 
nish sufficient  accommodation  for  the  trans- 
portation of  all  such  passengers  and  property 
as  shall,  within  a  reasooaDle  time  previous 
thereto,  be  offered  at  the  place  of  starting," 
etc.  This  provision  is  simply  in  afflrmanoe  of 
a  general  principle  applicable,  and  it  indicates 
the  spirit  and  purpose  of  sundry  statutory 
regulations  that  apply  to  railroad  companies, 
and  other  companies  that  are  common  carriers, 
including  that  under  consideration.  It  is  said 
that  this  interpretation  of  the  Statute  would 
not  accommodate  the  convenience  of  persons 
who  might  occasionally  go  a  considerable  dis- 
tance to  ship  money,  oroUier  like  things.  This 
objection  is  without  force.  It  was  not  the  duty 
of  commoo  carriers  to  provide  for  auch  excep- 
tional cases;  and,  as  we  have  seen,  the  Statute 
does  not  enlai^e  the  scope  of  this  duty.  Ita 
purpose  is  to  compel  a  due  discharge  of  the 
same.  All  shippers  are  placed  on  the  same 
and  equal  footing;  and  it  is  their  du^  to  learn 
and  observe  the  orderly  course  of  business.  It 
is  their  own  neglect  it  they  will  not  In  the 
absence  of  any  particular  regulation  as  to  the 
time  freights  should  be  tendered,  the  law  pro- 
vides that  it  shall  be  done  within  such  reason- 
able time  as  will  enable  the  carrier  to  ship  the 
goods  on  the  way  by  the  nextexpteaa  after  the 
tender. 

The  precise  rule  and  practice  of  the  defendant 
to  be  observed  in  receiving  freights  Ux  ship- 
ment does  not  appear;  but  It  doea  appear  affirma- 
tively that  tbe  plaintifT  did  not  tender  the  mowj 
to  be  shipped  to  tlie  agent  within  a  reasonabfe 
time  next  before  the  departure  of  the  next  ex- 
press going  in  the  direction  of  tbe  destination  of 
the  money.  It  was  tendered  fifteen  or  twenty 
hoars  or  more  before  the  next  departure,— a 
nigbt  intervening.  The  agent  expressly  noti- 
fied tbe  plaintiff  of  the  rule  and  that  he  would 
receive  the  money  if  tendered  the  next  morn- 
ing. The  defendant  bad  tbe  right  to  decline 
to  receive  It  until  the  next  day,  in  the  forenoon. 
It  was  not  bound  to  receive  and  keep  it  for  the 
plaintiff  during  the  night.  If  it  had  been  re- 
ceived the  next  morning,  ample  time — several 
hours— would  have  been  afforded  to  prepare  it 
in  all  respects  for  shi[Hnent  by  tbe  next  ex- 
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*1.  One  who  exeeuteea  bond  may  be  liable 
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upon  It,  tbou|^  his  name  does  not  appear  In  the 
boar  of  It. 

S.  Axk  action  cannot  be  malntnlned  on  a 

bond  conditioned  to  "fully  Indemnjf;  and  aave 
barmleas  said  J.  C  a  from  all  damages  and  ooats 
1^  reason  of  said  claim,**  etc,  and  to  **par  all 
costs  and  damanes  to  wUob  saM  offloer  [the  ob- 
ligee] mar  t>e  put  ty  reason  thereof ,"  until  aotual 
dama^  haa  nooruod  to  the  obligee,  i.  e.,  until  be 
has  aotuallf  paid  such  ooets  and  damages. 


Nora.— Sond  of  indemnity;  vailditj/  of  execvHtm.  I  provided  the  intention  Uiat  he  shall  be  so  charged 
To  charge  one  as  obligor  who  has  algned  a  bond  I  appears  clearly  from  its  t^ms.  Partridge  v.  Jones, 
or  written  undertaldng,  tt  Is  not  necessary  that  his  1 88  Ohio  St.      Citizens  Building  Asso.  V.  OnmmlligB, 
nameShould  appear  in  the  body  of  such  lostrumeot,  I  U  West.  Bep.  086, 45  Ohio  Bt  6H. 
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{Novemlier  811c  1880.) 

APFEAX  by  defendant  "Rotenng,  from  an 
order  of  tbe  Mnnidpal  Court  of  the  City  of 
HinneapoUs  denying  a  motion  for  new  trial  in 
an  action  upon  an  indemnity  bond  in  which 
judgment  had  been  entered  for  plaintiff.  Be- 
verted. 

The  facts  sufficiently  appear  In  the  opinion. 

Mr.  JTolm  T.  Byrnaa,  for  appellant: 

Where  a  surety  signs  a  bond,  purporting  to 
be  on  behalf  of  the  principal  aiui  not  executed 
by  the  principal,  it  is  void. 

State  V.  Amtin,  85  Minn.  51. 

At  the  time  of  the  signing  of  the  bond  by  ap- 
pellant it  contained  the  ffl^pature  of  no  one, 
neither  did  it  on  the  following  day,  when  tp- 
pellant  demanded  that  his  name  be 'taken  off 
the  same.  Tbe  rule  that  a  bond,  to  all  appear- 
ance properly  executed  by  all  parties  named 
therein,  and  duly  delivered  to  the  obligee,  with- 
out stipulation  or  reservation,  cannot  avoided 
by  the  sureties  upon  tbe  ground  of  some  condi- 
tion coupled  with  its  execution,  which  has  not 
been  fulfilled,  without  notioe  to  the  obligee,  ia 
not  applicable  to  this  case.  In  thia  case  it  is 
not  the  deed  or  bond  of  the  appellant  at  all. 

Cummingt  v.  Tliompaon,  18  Minn.  246;  Mer- 
chants  Exdiange  Bank  v,  Luekow,  87  Minn. 
fi42;  Oreen  v.  NoHh  Buffalo  Twp.  56  Pa.  110; 
SchuylkiU  County  v.  (iopUy,  67  Pa.  886;  Me- 
Hugh  V.  SehuylkiU  (kmnty,  67  Pa.  391. 

There  is  a  vast  difference  between  a  bond  of 
IndOTiDity  against  damages  and  costs,  and  that 
of  one  agai^  liability.  The  evidence  wholly 
failfl  to  show  that  Uie  plaintiff  suffered  any 
damages  whatever,  or  incurred  any  liability. 
The  only  reference  to  any  damage  or  liability 
is  contained  in  the  complaint,  which  is  denied 
by  the  answer. 

Welter  v.  Eamee,  15 Minn.  4^1;  Chacev.  Jlin- 
man,  8  Wend.  462;  Riutea  y.  Anndbte,  100 
Haas.  73;  Abbott,  Trial  Ev.  610-516. 

If  an^blng  appears  in  the  body  or  upon  the 
face  of  the  instrument  to  indicate  or  cast  sus- 
picion upon  the  method  of  tbe  execution  of  tbe 
same,  affecting  the  liability  of  any  of  tbe  par- 
ties thereto,  it  is  the  duty  of  ihe  obligee  to  de- 
cline to  accept  it,  and  thereby  protect  innocent 
parties. 


Oreenl.  Sr.  664;  MiBer  t.  Steuart,  SSt  V.  8. 
9  Wheat.  680(6  L.  ed.  189);  State  r.  OhurekOl, 
48  Ark.  426. 

A  surety  is  everywhere  deemed  a  favored 
debtor,  and  is  a  necessity  in  important  business 
transactions,  and  the  almost  universal  rule  is 
that  he  should  be  favored  more  than  other  debt- 
ors. The  obligee  occupies  a  situation  which 
makes  it  easy  to  impose  acommensuratepentd- 
ty  upon  him  for  the  failure  to  protect  the  rights 
of  an  innocent  surety. 

State  V.  ChuTchill,  48  Ark.  438. 

Mt.  S.  Myers,  for  respondent: 

A  surety  is  "any  person  who,  being  liable  to 
pay  a  debt,  is  entitled  to  be  indemnified  by 
some  other  person  who  ought  himself  to  have 
paid  It  before  the  surety  was  compelled  to 
do  so." 

WeniBandt  v.  Sohre,  87  Minn.  163. 

Appellant  became  indebted  to  respondent  the 
moment  he  gave  the  bond. 

Stone  V.  Myera,  9  Minn.  808. 

That  appellant's  name  did  not  appear  in  the 
body  of  the  bond  is  immaterial. 

Moore  V.  MeKinley,  60  Iowa,  867;  State  v. 
Founa,  38  Minn.  551;  OamM  County  v.  Brig- 
(Oea,  W  Iowa,  360;  Ex  parte  Falton,  7  Cow.  484; 
Ikeker v.  Jvdson,  16 KT.  4S9;iVnb'n« v.  Good- 
man,  21  Barb.  218;  Bair  T.  V.  8.  88  U.  B.  16 
Wall.  1  (21  L.  ed.  491V 

Nor  is  an  acknowledgment  necesBary. 

Gale  y.  Se^ert,  39  Minn.  171. 

At  common  law  a  simple  receipt  was  suffi- 
cient; how  much  more  so  is  Uiis  the  case  where, 
as  in  this  action,  it  is  a  party's  solemn  promise 
under  seal. 

Boston  y.  Goodwin,  23  Mino.  426;  Maaon  v. 
Aldrieh,  86  Minn.  388. 

Hespondent  was  not  bound  to  first  pay  the 
judgment  recovered  against  him. 

Conner  v.  Beetee,  6  Cent.  Rep.  414,  103  N. 
T.  637;  Itoekfater  v.  Donnelly,  8  Cow.  638; 
Ohaeev.  Hinman.  8  Wend.  462;  TFaMt.  Pond, 
19  Wend.  438;  Whitey.  French,  15  Gray,  880; 
Warwick  v.  Richardson,  10  Meefl.  &  W.  384; 
Brandt,  Suretyship,  g  193. 

The  utmost  claimed  by  appellant  as  to  bis 
pretended  withdrawal  is  that  after  he  signed 
the  instrument  he  told  tbe  notary  he  would  not 
go  on  the  bond;  but  never  was  any  notice  of 


Indeed  tbe  principle  la  established  tyy  numeroos 
adjudications  that  if  a  surety.  In  witness  of  bfs  ol>- 
ligstlon  to  perform  certain  covenants  and  condl- 
tlons,  has  affixed  his  buid  and  seal  to  the  luatru- 
ment,  and  delivered  it  as  bis  bond.  It  Is  adequate  to 
bind  bim  although  his  name  Is  not  mentioned  In 
any  port  of  the  body  of  tbe  bond,  but  a  blank  In* 
tended  for  It  Is  left  unfilled.  State  v.  f^tnons,  89  N. 
C  230;  Vanbook  v.  Bamett,  i  Dev.  L.  mi  Danker 
T.  Atwood,  lU  Haas.  148;  Abrend  v.  Odlome,  U5 
Mass.  SO;  Hoheid  v.  Lelbehults.  SI  Ind.  88:  CttJzens 
Building  Asso.  v.  Gummlugs,  U  West  Rep.  686.  45 
ObloBt.6<M. 

It  18  eaoueb  it  there  was  a  sealing  and  delivery; 
of  this  the  Jury  are  to  Judge,  and,  upon  proof  of  tbe 
liandwTltlng  of  tbe  obligor,  tbey  may  presume  a 
fleallng  and  delivery.  Long  v.  Bamsay,  1  Serg.  &  B. 
12.  Bee  also  Sigfrledv.  LevaD,6  8erg.&B.311i  Tern* 
pleton  v.  Com.  (Pa.)  5  Cent.  Kep.  452. 

ttlaerrw  to  quash  a  forthctHulng  bond,  on  mo- 
tion, stanidy  beoause  tbe  name  of  tbe  obligee  therein 
has  been  mlBspelled  or  so  written  as  to  make  It 
doubtful  as  to  tbe  petsoo  Intended.  State  v.  Haiida, 
»  W.  Va.  mi  Ambach  v.  Armstrong,  28  W.  Va.  7U. 

«L.aA. 


It  Is  not  essential  that  there  should  t»  as  many 
separate  seals  annexed  to  a  bond  as  there  are  sign- 
ers, as  tTo  or  more  amoag  any  number  of  signers 
may  adopt  one  seal,  wbereby  tbe  obligation  will  be- 
come an  Instrument  sealed  by  alL  Lovdaoe's  Case, 
1 W.  ■Jones,  nS;  OlUnos  Building  Aaso.  v.  Com- 
mlngs,  14  West.  Rep.  S88, 4K  Ohio  St.  664. 

In  case  divers  men  enter  into  an  obligation,  and 
they  all  consent  and  set  but  oneseal  to  It,  It  Isa  good 
obligation  of  tbem  all.  SeePerldnB^  184;  Btaep.TouiA. 
95;  Ball  v.  Dunstervtlle.  4  T.  R.  813:  Hadmy  v.  Blood- 
good.  9  Jobns.  286:  New  Orleans,  St  L.  &  C.  B.  Go. 
V.  Burke,  68  Mlas.  SOD,  231;  Fequawkett  Bridge  v. 
Matbes,  7  N.  U.  29^  Bradford  v.  Handall,  6  Pick.  4»i 
ClUzens  Building  Amo.  y.  Cummlngs.  14  West.  Kep. 
636,  45  Ohio  St.  eS4. 

One  may  adopt  the  seal  of  another  as  his  seal. 
Bowman  V.  Robb,  6  Pa.  80^  Temptetonv.  Com.  (PaJ 
6  Cent.  Hep.  462. 

Tbe  language  of  Brinkerboir,  J„  In  Stevens  v  JUl- 
men,  ig  Ohio  St.  486,  Indicating  a  contrary  rule,  hai 
been  dlaapprored  In  McLaln  v.  Slratngton,  87  Ohio 
Bt.  484;  Citizens  Building  Asso.  Oummlnga,  14 
West  Rep.  686, 46  Ohio  St.  064. 
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any  kind  s^ven  torespoodent  of  any  such  claim 
or  any  dbsatisfactfoD  upon  appellant's  part. 
Intention,  unless  known  to  oblieee,  is  immate- 
rial. 

Carroll  County  r.  Rtt^gUa,  6fl  Iowa,  369. 

Neglect  of  the  principal,  whose  name  ap- 
pearm  in  the  bond,  to  sign,  would  not  relieve 
aoreties. 

BoUmm  t.  Fiuewalk,  22  Neb.  761. 

Parol  erideDoe  ia  inadmissible  to  change  the 
character  of  a  bond. 

CooU  T.  Farnmortft,  61  Hicfa.  497;  Berkev 
Y.  Judd,  S4Htnn.  898;  Cowel  v.  Andermm,  88 
Minn.  S71 

GiUHlan.  CK.  Jl,  delivered  the  opinion  of 
tbe  court: 

In  this  case  tbe  plaintiff,  a  police  officer  of 
the  City  of  KQnneapoIis,  and  as  such  author- 
ized to  execute  writs  and  process  issuing  from 
the  municipal  court  of  that  city,  received  an 
execution  'issued  from  said  court,  and  levied 
the  same  upon  personal  property.  Another 
than  tbe  execution  debtor  claimed  the  property 
from  the  plaintiff,  and  thereupon  the  creditor 
in  tbe  execution  as  principal,  and  the  other  de- 
fendants herein  as  sureties,  executed  to  the 
plaintiff  an  indemnifying  bond.  The  defend- 
ant Botering,  the  appellant,  objects  to  this  bond 
that,  although  signed  and  sealed  bv  him,  his 
name  does  not  appear  in  the  body  of  it.  But 
it  ia  not  always  essential,  in  order  to  bind  one 
by  a  contract,  that  bis  name  shall  appear  in 
the  body  of  it,  if  there  is  enough  in  ita  terms, 
in  connection  with  the  signing,  to  show  that 
be  intended  to'be  bound.  For  uistance,  where, 
as  in  this  case,  it  reads:  "  We,"  then  stating 
the  obligation  or  undertaking,  it  is,  if  there  Ik 
nothing  else  to  show  the  contraiy,  the  contiact 
of  the  parties  who  execute  it.  For  what  pur- 
pose does  the  party  sign  and  seal,  except  to  be 
bound  by  it?  See  Esc  parte  FuUon,  7  Cow. 
484;  Jkeker  t.  Jvdaon,  16  N.  T.  489;  P^rkint 
V.  Goodman,  31  Barb.  218;  Dairv.  JJ.  8.  88  U. 
S.  16  Wall.  1[21  L.  ed.  4911. 

There  is  not  enough  in  uie  mere  fact  that 
Botering's  name  was  not  in  the  body  of  tbe 
bond  to  put  the  obligee  on  inquiir.  so  as  to 
charge  bim  with  notice  that,  after  signing  and 
aealing,  and  beforedelivezy,  theformcrTefused 


to  let  It  go  any  further,  if  aucfa  were  Uie  fact. 

The  condltioa  of  the  bond  is:  "Now.  there- 
fore, in  case  the  said  C.  F.  Hummel  shall  fully 
indemnify  and  save  harmless  said  J.  C.  Camp- 
bell, police  officer,  from  all  damages  and  costs 
by  reason  of  said  claim  of  said  above-named 
claimant,  and  shall  p^  all  costs  and  damagea 
to  which  said  police  officer  may  be  put  by  rea- 
son thereof,  then  this  obligation  shall  be  void," 
etc.  According  to  all  the  authorities,  an  un- 
dertaking to  "indemnify  and  save  harmless 
gives  no  right  of  action  until  the  party  iodem- 
nifled  is  actually  damaged,  i.  has  lieen  com- 
pelled to  pa;  and  has  paid,  by  reason  of  the 
thing  agamst  which  or  consequences  of  which 
he  is  indemnifled.  Tbe  doubt  on  this  bond 
arises  upon  the  woids,  "and  shall  pay  aU  costv 
and  damages  to  which  said  police  ofBcer  may 
lie  put  by  reason  thereof. "  Are  they  to  be  con- 
strued as  an  undertaking  to  prevent  him  be- 
coming liable  for  damages  and  costs,  or  dis- 
charge or  acquit  him  from  such  liability  if  it. 
accrue  against  bim,  or  are  they  intended  only 
to  indemnify  bim  against  damage? 

In  Wellffr  v.  Sames.  15  Minn.  461  (Gil.  876),. 
tbe  bond  was  to  Indemnify  against  "legal  lia- 
bility," and  it  was  urged  that  U  was  an  under- 
taking to  prevent  liability  accruing  against  the- 
obligee,  or  to  dlBcharge  and  acquit  nlm  from  it, 
if  it  had  already  accrued.  But  the  court  held 
it  an  indemnity  only  against  actual  damage, 
and  that  a  judgment  recovered  against  the- 
obligee,  not  paid,  did  not  show  aclud  damage. 
In  this  ease  the  expression,  "costs  and  dam- 
ages to  which  said  officer  may  be  put,"  is  not 
stronger  than  the  terms  of  tbe  bond  in  that 
case.  Could  the  officer  be  said  to  be  put  to 
costs  and  damages,  when  he  baa  become  liable 
to  but  has  not  paid  them?  We  think  not.  A 
Blight  change  in  the  phraseology  might  pro- 
duce a  different  result;  as,  if  it  were  to  pay  all 
costs  and  damages  which  be  may  become  lia- 
ble to,  or  (perhaps)  which  he  may  incur.  In 
such  cape,  tbe  obligation  to  pay  would  be  fixed 
by  the  obligee's  becoming  liable.  But,  as  it  \b, 
we  think  tbe  obligation  was  to  pay^  the  obligee^ 
not  to  pay  somebody  elae;  and  it  was  fixed 
only  when  be  had  soslained  actual  damage^ 
»'.     had  been  compelled  to  pay. 

Order  reeerted. 


PENNSYLVANIA  SUPREME  COURT. 


Nannie  R.  COLLINS,  Appt., 

V. 

.  CHARTIERS  YALLET  GAS  CO. 

Mary  L.  OSBON,  Appt.^ 
e. 

CHARTIERS  YALLET  GAS  CO. 

(  Pa  ) 

1.  Tbe  distinction  between  the  rig'hts  in 


sorfitce  and  In  aubterrane&n  watera  1» 

not  founded  on  the  fact  of  their  location  above 
or  below  ground,  but  on  the  fact  of  knowledge, 
aotoal  or  reasonably  acquirable,  of  their  exist- 
enoe,  looation  and  course. 
8.  DaJuagfea  for  injnriea  to  wells  of 
eleKT  fresh  wa-ter  by  the  rising  and  iwiTrfng- 
tberewltli  of  salt  water  from  a  lower  stratam. 
caused  by  boring  for  gas  or  oil,  may  be  recovered 
from  the  party  boriog.  U  he  knew  or  ought  to 
have  known  of  the  existence  of  the  stratum  of 
fresh  water,  and  of  the  deeper  stratum  of  salt 


"SOtn.—AiAimoJ  damages  for  nuisance. 
An  acUon  will  lie  agalnat  an  Indivldaal or  private 
fxnrporatlon  maintaining  a  nulaanoe,  by  one  who 
baa  suffered  special  damage  therefrom.  Hefaibof 
Bros.  Brick  Mfg.  Oo.  v.  Delaware,  L.  ft  W.  IL  Go.  61 
N.  J.  U  60. 
6L.R.A. 


.An  Individual  can  only  maintain  an  action  for 
damages  by  reason  of  a  nulaanoe  when  some  rig^t 
of  his  own  has  been  Invaded.  Henry  v.  Newbury- 
port,  6  L.  R.  A.  1T9, 149  Mass.  S82. 

Tbe  ooDStniotion  and  use  of  gaa-works,  the 
oolatlona  from  the  refuse  of  which  pollute  and 
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mter,  u  well  as  of  the  fact  that  drUllnK  through 
them  would  almoat  Inevitably  mix  the  two,  and 
oould.  at  a  reaaonaMe  expenee,  bare  ahut  off  the 
salt  water  from  the  fresh  and  thus  prevented  the 

(Janoarr  8,  WO.) 

CERTIORAKIS  aur  appeals  by  plaintiffs 
from  judgments  of  tbe  Court  of  Commoo 
Pleas  No.  3  of  Allegheny  County  in  favor  of 
defendant  in  actions  brought  to  recover  dam- 
ases  for  the  alleged  pollution  by  defendant  of 
pkintifb*  wella.  Haened. 

Plaintiffs  each  owned  a  lot  of  ground  with  a 
dwelling-house  thereon,  ia  the  Borough  of 
QlenfleM.  Upon  each  lot  was  a  well  of  clear, 
good,  pure  ana  healthy  water,  saffldent  for  all 
domestic  purposes. 

Tbe  defenaant  Company  vaa  engaged  in 
boring  for  oil  and  gas,  and  in  1887  began  boring 
a  veil  a  shOTt  diatance  from  platnttfEB*  water 
wells,  npon  Und  held  by  It  under  an  oO  and 
gas  lease. 

Tbe  drill  struck  tbe  veins  of  water  which 
supplied  plaintiffs'  wells  at  a  diatance  of  about 
seventy  to  ninety  feet  below  the  surface,  and  at 
something  over  700  feet  from  tbe  surface  it 
struck  heavy  veins  of  salt  w^er  which  came 
towards  the  surface  and  mixed  with  the  fresh 
water  that  supplied  plaintiffs*  wells  and  ren- 
dered tbe  water  in  such  wella  unfit  for  use. 

Plainti^  respectively  brought  suits  to  re- 
cover damages  for  the  injury  to  their  wells, 
which  were  tried  together  by  agreement  of  the 
court  and  counsel,  and  judgmeots  having  been 
rendered  for  defendant,  the  plaintiffs  took 
these  appeals.  Further  facts  appear  in  the 
opinion. 

Maart.  S.T7.  Trent  and  Jamea  S.  Tonnfl>, 

for  appellants: 

He  who  negligently  or  maliciously  diverts  or 
corrupts  a  subterranean  stream,  whether  it  is 
distinctly  defined  or  subsists  in  the  nature  of 
peroolatmn,  so  as  to  deprive  his  neighbor  of  it, 
Is  liable  in  damages. 

Chatmore  t.  RvtAartl*,  S  Hurlst.  &  N.  990, 
7  H.  L.  Cas.  849;  Aog.  Watercounies,  g  114, 
m;  Wheatley  v.  Baugh.  25  Pa.  528;  HcUdeman 
V.  Bruekhart,  45  Pa.  514;  Lybtft  App.  106  Pa. 
626;  Penn^lvania  Coal  Co.  v.  Sanderton,  4 
Cent.  Hep.  475,  118  Pa.  136:  Betrieh  v.  J>«mA- 
for.  6  Pa.  82;  Miller  v.  Miller.  9  Pa.  74. 

There  is  a  distinction  between  the  diversion 
of  streams  and  the  corrupting  of  them,  whether 
anrfaoe  or  subterranean,  and  whether  known 
and  defined,  or  unknown  and  subsisting  as 
percolations,  and  greater  care  must  be  ex- 
ercised to  prevent  the  corrupti(m  of  waters 
than  the divertiogof  them. 

HodffHimn  t.  Snnor,  4  Best  &  S.  220; 
aiery.  Broun,  12  Ohio  St  294,  812;  8  Am.  L. 
Beg.  N.  S.  340.  in  nofe  as  stated  in  Angell 
on  Watercourses,  114  J;  Tsnant  t.  Ooldwin,  2 


Ld.  Raym. 
Holt,  500. 


1089,  1  Salk.  31.  860.  6  Mod.  811.. 


Meatra.  Keniwdy  A  Dotr*  tor  appellee: 
'  'If,  without  an  intention  to  in  jure  an  adjacent 
owner,  and  while  making  use  oi  his  own  lands 
for  any  suitable  and  lawful  purpose,  the  ownw 
cuts  off,  diverts  or  destroys  the  use  of  an  un- 
derground spring,  or  current  of  water,  which 
has  no  known  and  defined  course,  but  has  been 
accustomed  to  penetrate  and  flow  into  the  land 
of  bis  neighbor,  be  ia  not  thereby  liable  to  any 
action  for  the  decrease  or  stoppage  of  socK 
water." 

Washb.  Easem.  g  864;  Ancffill,  Water- 
courses, %  114,  a,  et  mq. ;  Penntylvania 
Goal  Go.  V.  Sanderton.  4  Cent.  Rep.  475, 
113  Pa.  120;  Haldeman  v.  Bnickhart,  45  Pa. 
514;  Wheatley  r.  Bavgh.  25  Pa.  628;  Brown 
T.  lUiw,  27  Conn.  84;  Frarier  v.  Brown,  12 
Ohio  8L  204;  Jokaitmn  Cheete  Mfg.  Go.  f. 
V^hU,  60  N.  T.  16;  Aeton  v.  Btundell.  13 
Meee.  &  W.  834;  Chaaemore  v.  BieAarda,  7  H. 
L.  Cas.  84»:  Weat  Cumberland  Iron  d  Bua 
Go.  T.  Eenyvn,  L.  R  11  Gh.  Dir.  780. 

Mitcbell,  J.,  delivered  the  opinion  of  the 
court: 

The  dividing  line  between  the  right  to  uso 
one's  own  anaihe  duty  not  to  injure  another's 
is  one  of  great  nicety  and  importance,  and  fre- 
quently of  difficulty.  The  Pennsylvania  de- 
Sslons  have  endeavored  with  unusual  care  to 
preserve  the  substance  of  both  rights  as  far  as 
tbeir  sometimes  inevitable  confiict  may  permit. 

With  regard  to  the  use  and  control  of  flow- 
ing water  and  of  watercourses,  the  case  of  Penn- 
ayltania  Coal  Co.  v.  Sanderaon,  118  Pa.  126, 
4  Cent.  Rep.  475,  defloiHyely  settled  the  rule 
that  for  unavoidable  damage  to  another's  land 
in  tbe  lawful  use  of  one's  own.  no  action  can 
be  maintained.  No  other  result  seems  possible 
without  restricting  the  uses  derogating  from 
the  full  enjoyment,  and  diminishing  tbe  value 
of  property.  But  the  rule  does  not  go  bcmnd 
proper  use  and  unavddahle  damage.  It  is 
thus  clearly  expressed  in  the  opinion  of  our 
brother  Clark:  "Every  man  has  tbe  right  to  the 
natural  use  and  enjoyment  of  his  own  property; 
and  if,  wbUst  lawfully  in  such  use  and  enjoy- 
ment, without  negligence  or  malice  on  his  part 
an  unavoidable  loss  occurs  to  bis  neighbor,  it  is 
damnum  abamu  injuria"  (p.  146). 

That  tbie  is  the  rule  aa  to  surftice  streams 
was  conceded  by  the  defendants  below,  but 
they  contended  that  as  to  subterranean  waters, 
or  at  least  its  to  percolations  and  hidden  streams, 
an  owner  was  not  bound  to  pay  any  attention 
to  the  effect  of  his  operations  within  his  own 
land  upon  the  land  of  otbers.  Tbe  learned 
judge  below,  though  seeing  and  expressing  the 
force  of  the  reasons  for  a  unif curm  rale  applicar 
ble  to  both  classes  of  waters,  felt  himself  so  far 
constrained  by  adjudicatedcaaes  thathedirected 


make  tbe  water  In  the  wells  of  an  adJoioUiB  land 
owner  unfit  for  homehotd  purposes  and  for  the  use 
of  Btook,  Is  a  nulianee,  and  tbe  par^  Injured  there- 
by Is  entitled  to  damages.  Pensacola  Oas  Co.  v. 
Pebley  CPIa.) fiSo.  Bep.  S08. 

If  the  water  of  a  wOll  Is  rendered  Impure  hj  an 
e80l^>e  of  ms  thMeiu,  the  fact  that  other  oausee 
oonMbuted  to  make  it  unfit  for  use  Is  not  a  bar  to 
ED  action,  tnit  may  be  shown  to  affect  the  amount 
«L.R  A. 


of  damages.  Sherman  v.  Fail  River  Iron  Works 
Oo.  6  AUen,  218. 

Petroleum  oil,  like  subterranean  water,  la  in- 
cluded Id  the  Idea  wfalob  the  law  attaches  to  the 

word  "land,"  and  Is  a  part  of  the  soil  tn  which  It  Is 
found.  Haf  1  v.  Reed,  16  R  Hon.  47B;  Kler  v.  Feter- 
soo,  41  Pa.  867;  Petenon  v.  Kler,  Z  Plttsb.  Rep.  181; 
Chicago  ft  A.  Oa  ft  Hin,  Co.  v.  V.  8.  Petroleum  Co. 
67  Pa.  88;  Stooghtoo's  App.  88  Pa.  198. 
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A  verdict  for  the  defendant.  We  have  tberefore 
to  examine  the  cases  to  see  what  the  true  distiDc- 
tion  is  between  Burface  m  visible,  and  subter- 
mnean  waters,  and  whether  different  principles 
are  applicable  to  the  rights  in  them  respectively 
or  the  same  principle  with  only  such  modlflca- 
tioDfl  as  may  tw  necesaary  in  practical  applica- 
tion. 

In  WheaUev  v.  Baugh,  85  Pa.  628,  the  plain- 
tilt  bad  a  Bpiins  upon  his  propertv,  which  he 
had  used  io  his  tann^  for  more  iban  twen^- 
one  years  when  defendant  opened  a  mine  on 
his  adjacent  land,  and  put  in  a  steam  pump  to 
take  out  the  water  with  tlje  result  of  dryioffup 
the  plaintiif's  spring.  It  was  held  that  plain- 
tifl  had  no  cause  of  action.  This  case  settled 
the  law  on  the  subject  of  percolating  waters, 
and  has  not  since  lieing  questioned. 

It  was  followed  in  UMdeman  t.  Bruckhart, 
4SPa.  514,  but  was  restated  rather  narrowly  by 
yu«fuv  Strong,  thus:  "In  that  case  it  was  ruled 
that  where  a  spring  depends  for  its  supply 
upon  flltrationsor  percolations  of  water  through 
the  land  of  an  owner  above,  and  in  the  use  of 
the  land  for  mining  or  other  lawful  purposes 
the  spring  is  destrojred,  guch  owner  is  not  liable 
for  the  damages  thus  caused  to  the  proprietors 
of  the  spring,  unless  the  injury  was  occasioned 
by  malice  or  negligence.  To  such  percolations 
or  titrations,  tnen,  the  inferior  owner  has  no 
rig^t.  This  was  all  that  was  necessarv  to  the 
decision  of  the  case."  He  then  criticises  the 
rest  of  the  opinion  in  Wheatleyv.  ^u^A  as  dic- 
tum, and  formulates  the  rule  again  in  the  fol- 
lowing terms:  "A  proprietor  of  land  may  in 
the  proper  use  of  his  land  for  mining,  quarry- 
ing, draining  or  any  other  useful  purpose,  cut 
oil  or  divert  subterraneouB  water  flowing 
through  it  to  the  land  of  his  neighbor,  without 
anyresponsibility  to  that  neighfor." 

Tbeae  forcible  statements  of  the  rule  are,  as 
I  at^rehend,  the  main  ground  of  the  conten- 
tion, on  behalf  of  the  defendant  in  the  present 
<!a8e,  that  an  owner  is  not  bound  to  pay  any 
regwd  to  the  effect  of  bis  operations  on  subter- 
ranean waters.  But  this  contention  overlooks 
the  qaaliflcation,  made  in  all  the  cases,  that 
there  must  be  no  negligence. 

The  opinion  of  Ghi^Jvstiee  Lewis  in  Wheat- 
ley  T.  Bav^h  is  as  able,  elaborate  and  convinc- 
ing a  discussion  of  the  subject  as  can  be  found 
xepoited,  and  In  it  the  .necessanr  and  unaTdd- 
able  character  of  the  damage  u  explicitly  in- 
sisted on.  "When  the  flltrations  are  gathM«d 
into  sufficient  volume  to  have  an  appreciable 
value,  and  to  flow  in  a  clearly  defined  channel, 
It  is  generally  possible  to  see  it,  and  to  avoid 
diverting  It  mthont  serious  detriment  to  the 
owner  of  the  land  through  which  it  flows. 
But  peFCOlatiooB  spread  in  every  direction 
through  the  earth,  and  it  is  impossible  to  avoid 
disturbing  them  without  relinquishing  tbe  nec- 
essary enjoyment  of  the  land.  p.  5^.  "The 
owner  of  a  spring,  although  his  right  is  imper- 
fect where  the  supply  is  derived  through  his 
neighbor's  land,  has  nevertheless  a  privily 
flubordicate  only  to  the  paramount  ririits  of 
such  neighbor;  and  it  is  only  when  the  fair  en- 
joyment of  those  paramoant  rights  requires  its 
destruction  that  be  is  bound  to  submit  to  the 
deprivation."  p.  685. 

And  even  in  Haldeman  v.  Bntekhart,  which 
is  the  most  strongly  expressed  of  all  tbe  deds- 
4L.R.A. 


ions  in  favor  of  the  rights  of  the  proprietor  on 
his  own  land,  it  is  dear  that  the  same  quallSea- 
tion  is  not  lost  sight  of  although  not  prominent- 
ly put  forward.  "A  surface  stream,"  si^ 
Strong,  J.,  "cannot  be  diverted  withoutknowl- 
edge  that  the  diversion  will  affect  a  lower  pro- 
prietor. Not  so  with  an  unknown  subter- 
raneous percolation  or  stream.  One  can  hardly 
have  rights  upon  another's  land  which  are  im- 
peroeptible,  of  which  neither  hlmaeU  nor  that 
other  can  have  any  knowledge.  .  .  .  These 
appear  to  us  very  sufflcient  reasons  for  distin- 
guishing between  surface  and  subterraneous 
streams,  and  denying  to  inf^ior  proprietors 
any  right  to  control  the  flow  of  water  in  un- 
knowD  subterranean  channels  upon  an  adjoin- 
er'a  land.  They  arc  as  applicable  to  unknown 
sub-surface  streams  as  they  are  to  flltrations 
and  percolations  through  small  interstices. " 

And  in  Lifbe't  App.  lOe  Pa.  «84,  it  is  said: 
"The  rule  la  that  wherever  the  stream  Is  so  hid- 
den in  the  earth  that  its  course  is  not  discovera- 
ble from  tbe  surface,  there  can  be  no  such 
thing  as  a  prescription  in  favor  of  ao  adjacent 
proprietor  to  have  an  uninterrupted  flow  of  such 
stream  through  the  land  of  his  nei^bor." 

On  tbe  other  hand,  where  (he  subterranean 
water  is  not  hidden,  but  has  a  deflned  flow 
which  is  known  or  ascertainable,  riirhts  in  It 
will  be  treated  on  the  same  basis  as  i!ghts  in  a 
surface  stream.  Wh^ttone  v.  Boumr,  2lf  Pa. 
69. 

It  is  therefore  clear  from  the  prindples  and 
the  reasoning  of  all  the  cases  that  the  distino- 
tion  between  rights  in  surface  and  in  subter- 
ranean watera  Is  not  founded  on  the  fact  of 
their  location  above  or  below  ground,  but  on 
the  fact  of  knowledge,  actual  or  reasonably 
acquirable,  of  tbdr  existence,  location  and 
course. 

The  prindple  of  Penruytwinia  Coal  Co.  v. 
Sandxrwn  is  precisdy  the  same  as  that  of 
'WhtaOey  v.  Baugh,  and  is  of  general  applica- 
tion. It  is  that  Uie  use  which  inflicts  the  dam- 
aire  must  be  natursl,  proper  and  free  from  neg- 
ligence, and  the  damage  unavoidable.  On  the 
question  of  negligence  the  question  of  knowl- 
edge is  always  Important  and  may  be  con- 
clusive. Hence  tbe  practical  inquiry  Is.  flrst, 
whether  tbe  damage  was  necessary  and  un- 
avoidahle;  secondly,  if  not.  was  It  snffldently 
obvlons  to  have  been  foreseen,  and  also  pre- 
ventable by  reasonable  care  and  expenditure? 

In  Pmrutyfoanta  CW  Co.  v.  8an6xfnon  the 
damage  was  unavoidable.  In  Whmtley  v. 
Bavgh  it  was  not  ascertainable  beforehand. 
Hence  the  plaintiff  had  no  cause  of  action  in 
dthercase.  Later  cases  following  WheatUpr. 
Baugh  have  held  that  injury  to  springs,  wdls. 
etc.,  supplied  bv  mere  percolation,  was  not  ac- 
tionable, and  the  reason  has  always  been  tbe 
same,  that  the  damage  cnuld  not  be  foreseen  or 
avoided.  If  the  boundaries  of  knowledge  have 
been  so  enlarged  as  to  make  an  end  of  tbe  reason, 
then  eettante  ratioru,  eetaat  ipm  tex. 

Qeology  is  a  progreesive,  and  now  in  many 
respects  a  practical;  science;  and,  as  truly  re- 
marked by  the  learned  Judge  below  ,  in  bis  opin- 
ion OD  the  motion  for  a  new  trial,  since  the 
dedsions  in  Aeton  v.  BundOl,  12  Mees.  &  W. 
8S4,  and  WheaUey  v.  Baugh,  probably  more 
deep  wells  have  been  drilled  io  Westero  Penn- 
sylvania than  had  previously  .been  dug  in  the 
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«ntire  earth  Id  all  time.  And  that  whicb  was 
then  held  to  be  necessarUy  unknown  or  metely 
cpecuIatiTe  as  to  the  flow  <n  water  nodergToana, 
has  been  by  experlmce  in  such  cases  as  this 
Teduced  atinoet  to  a  certainty," 

If  this  is  the  state  of  Icnowledge  at  the  pree- 
■ent  day—if  the  existence  of  a  stratum  of  clear 
TTater  and  its  flow  into  wells  and  springs  of  the 
Tictnity,  and  the  existence  of  a  separate  and 
deeper  stratum  of  salt  water  which  is  likely  to 
rise  and  mingle  with  the  fresh  when  penetr8l«d 
In  boring  for  cA\  or  gas,  are  known,  and  the 
means  of  preventing  the  mixing  are  available 
at  reasonable  expense — ^then  clearly  it  woald  be 
a  violation  of  the  living  spirit  of  the  law  not 
to  recognize  the  change  and  apply  the  settled 
and  immutable  principles  of  right  to  the  altered 
conditions  of  fact  The  learned  judge  in  his 
-charge  said,  "there  is  evidence  from  which  the 
jury  could  fairly  find  that  the  defendant  when 
the  well  was  drilled  knew  or  ought  to  have 
known.  If  it  had  exercised  any  reasonable  jiulg- 
ment  or  investi^ted  or  paid  attention  to  It,  that 
the  boring  of  this  well  in  the  way  it  was  done, 
without  shutting  off  thesslt  water  from  the  fresh 
water,  would  almost  inevitably  ruin  these  and 
•other  wells  in  the  immediate  vicinity.  And  I 
think  there  Is  evidence  frran  which  the  jarj 
•could  fairly  find  that  the  defendant  couM,  with 
the  oatlay  of  a  aatil  amount  of  money,  have 


shut  off  the  salt  water  from  the  fresh  water  ao 
that  it  could  not  have  done  any  Injury." 

If  the  Jury  bad  found  the  facts,  as  tms  charge 
assumes  that  they  fairly  might  on  the  evidence, 
then  the  plaintiff  had  made  out  a  case  of  neg- 
ligence and  was  entitled  to  recover.  NegH- 
genoe  in  this  sense  is  the  absence  of  such  care 
and  regard  for  the  rights  of  others  ns  a  prudent 
and  Just  man  would  and  should  have  in  the 
same  situation.  If  the  plaintiff  showed  that  the 
injury  was  plainly  to  be  anticipated,  and  easily 

Erevraitable  with  reasonable  care  and  exprase, 
e  brought  himself  within  the  exception  of  ^1 
the  cases  from  Wheatley  v,  Baugh  to  Penntyi- 
vania  Goal  Go.  v.  Sanderson  Inclusive. 

It  may  be  well  to  say  that  in  cases  of  thte 
nature  juries  should  be  held  with  a  firm  hand 
to  real  cases  of  negligence  within  the  exception, 
and  not  allowed  to  pare  down  the  genei^  rule 
by  ^mpatfaotic  verdicts  in  cases  of  loss  or 
hardship  from  the  proper  exercise  of  clear 
rights.  The  danger  of  such  result  is  not  to  be 
ifrnored,  but  we  cannot,  on  that  account,  shut 
the  door  to  suitors  entitled  to  redress  for  genuine 
wrongs.  The  duty  to  maintain  the  line  firmly 
where  justice  and  law  put  H  is  in  the  first  in- 
stance and  chiefly  upon  the  trial  courts. 

JudgtMnt  mened,  and  venire  de  novo 
atoardsd. 
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Julian  A.  HOLMES 

TUBNEB8  J-ALLS  LUMBER  CO.  et  al 

(■■..Mass.....) 

1.  A  reference  to  an  auditor  In  a  writ 
of  ratry  "to  examine  the  claims  and  vouobeis 
and  hear  the  parties  tbereon  "  Includes  all  claims 
made  bjr  the  parties,  and  therefore  embraces  a 
disputed  question  as  to  division  lines. 

S.  Power  to  refer  a  oaose  at  iMme*  under 
Mass.  Pub.  Statn  chap,  ISB.  •  U,  "whether  t^e  form 
of  the  action  la  oontraot,  tort  or  replevin,"  la  not 
restricted  to  aottons  of  the  torma  spedfled,  bat 
extends  to  all  civD  inrooeedlngB  at  law  Inoludlng 
a  writ  of  entry. 

A.  Statemmts  mm  to  bonndarlea  made 
.  by  aa  officer  of  a  corporation  while  negotlst- 
tnis  a  sale  or  lease  of  real  estate,  which  he  had  au- 
tiiorl^  to  sell  or  lease,  maj-  be  proved  after  his 
death  against  the  corporation  or  Its  subsequent 
grantees. 

•4.  Declaratioaa  of  tbe  treararer  of  a 
corporation»  who  had  no  authority  to  bind  It 
bjrhn  statements,  maybe  admMble  If  made  In 

the  course  of  negotiations  for  the  corporation  by 
himself  and  the  preiddent,  and  in  the  presence  of 
the  latter,  who  did  not  dissent  therebom,  where 
the  dedaimtkme  of  tbe  prealdflnt  would  be  com- 
petent evidence, 
S.  A  general  objection  to  deelarationa 
of  two  persons  whose  statements  are  not  dis- 
tinirulsbed  Is  insutBoient  to  question  the  admissi- 
bllity  of  the  declaratlonB  of  one  of  thenL. 

4.  Tbe  poeseaelon  of  a  tenant  berond 
tbe  boundaries  of  the  land  contained  in  the 
lease,  even  if  he  believes  that  he  Is  occupyinsr 
only  the  land  demised,  will  not  be  the  possession 
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of  tbe  landlord,  if  the  latter  never  had  possesslcm 
of  the  land  or  claimed  It. 

7.  Neither  the  morteacor  nor  hla 
grantee  holds  adverswy  to  the  mortgagee 
antU  he  has  distinctly  disclaimed  holding  under 
him,  and  naiorted  title  In  himself. 

8.  An  assignee  of  a  mortgage  for  col- 
lateral seeorlty  can,  as  Rfralnst  the  mort- 
gagor and  those  who  claim  under  him,  execute  a 
power  of  sale  as  fully  as  If  the  assignment  were 
absolute. 

9.  liand  may  be  m<AA  In  parcels  to  sepa- 
rate purchasers  at  one  sale  under  a  power  In  a 
mortgacre  if  the  sale  Is  made  in  such  a  manner  as 
to  obtain  tbe  most  money  for  tbe  lanA 

(January^,  1800.) 

ON  defendants'  exceptions.  Owrrvled. 
This.was  a  writ  of  entry  against  tbe  Tur- 
ners Falls  Company  and  the  Turners  Falls 
Lumber  Company  In  tbe  ISupenor  Cotirt, 
Franklin  County,  to  recover  tbe  possession  of 
and  try  tbe  tiUe  to  a  strip  of  land  Iving  on  the 
easteriy  idde  of  tbe  CoDnectlcut  River  at  Tur- 
ners Fells.  The  action  was  by  older  of  court 
referred  to  an  auditor,  and  to  the  admissioD  of 
his  report  in  evidence  an  exception  was  taken. 
The  facts  appear  in  tbe  opinion. 
Maar*.  George  D,  Robinson,  Samuel 
T.  Field  and  Franklin  O.  Fessenden,  for 
demandant: 

The  court  has  power  to  appoint  auditors  in 
such  cases,  even  though  the  parties  to  tbe  suit 
object. 

Clark  V.  Fletcher,  1  Allen,  08. 
The  words  "whether  the  form  of  the  action 
is  contract,  tort  or  r^levin/VJp  Pub.  Stat, 
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cbap.  15g>  g  SI,  do  not  limit  tbe  effect  of  the 
sectton. 

This  section,  bo  far  as  material  to  this  case, 
is  a  re-enactmeot  of  Qen.  Stat.,  chap.  121,  §46. 

It  did  not  restrict  tbe  class  of  cases  which 
might  be  referred  to  auditors.  It  has  been  said 
by  the  courts  to  extend  so  as  to  embrace  all 
causes  at  issue. 

Quimbif  T.  Chok,  10  Allen,  83— a  bfll  in  equi- 
ty to  redeem  from  mortga^;  Oorbett  y.  Orien- 
une,  117  Mass.  167,— petition  to  enforce  me- 
chanics' lien. 

Declarations  of  a  deceased  former  owner  of 
land  are  admissible,  even  though  they  make  in 
his  favor. 

Daggett  t.  Bhaw,  5  Met.  228;  Wood  t.  FotAer, 
8  Allen.  24;  NiU$  t.  Pateh,  18  aray.  264;  Lang 
T.  CoUon,  110  Maw.  414. 

Declarations  of  a  party  in  disparagement  of 
his  title  are  admissible  against  him. 

Church  V.  Burghardt,  8  Pick.  327;  KeUenber- 

rr     ^urtetant,  7  Cush.  465;  Flagg  v.  Maten, 
New  Eng.  Rep.  162, 141  Mass.  64. 
And  tbe  rule  extends  to  declarations  made 
by  a  former  owner,  undra  whom  tbe  present 
owner  claims. 

Tyler  v.  Mather,  9  Gray,  177;  Otgood  v. 
Coata,  1  Allen,  77;  &ake  v.  Svereit,  1  Allen, 
248;  Chapman  t.  Edmands,  8  Allen,  612;  Pick- 
ering V.  Iteynolda,  119  Mass.  Ill;  S<mp$cm  v. 
Dix,  ISl  MsBs.  179;  RmBell  v.  DoggeU.Z  New 
Eng.  Rep.  706, 148  Mass.  488. 

A  corporation  must  alwayi  act  through 
agents;  and  the  rule  is  that  admiflsiraiB  or  acta 
of  agent^  made  or  done  while  in  the  perform- 
ance of  dutr,  are  tbe  adraiasloos  and  acts  of 
the  corporation. 

Morte  T.  Connecticut  River  R.  Co.  6  Gray. 
400;  Blanehard  r.  Blackttme,  102  Mass.  848; 
Oott  V.  Dinmwrf,  111  Mass.  40;  Lane  t.  Boeton 
A  A.  R.  Co.  112  Mass.  456;  MeOmnett  t.  Adri- 
atic Mill*,  116  Mass.  177;  Wiggva  t.  Boifym.  A 
A.  R.  Co.  120  Mass.  201;  Green  v.  Botton  <£  L. 
R  Co.  128  Mass.  221 ;  IMchmond  Iron  Worke  v. 
Hayden,  182  Mass.  190;  Kirkatall  Breioery  Co. 
T.  Fumete  R.  Co.  L.  R.  9  Q.  B.  468;JRirTO«  v. 
Watit,  47  L.  J.  N.  S.  C.  P.  l5tv.  79;  The8olvsay. 
L.  R.  10  Piob.  Div,  187. 

The  cases  in  which  It  has  been  hdd  that  dec- 
larations of  agents  are  not  admissible  were  de- 
cided on  the  grounds  tbat  tbe  declarations  wen 
not  made  within  the  scope  of  the  employment, 
or  that  they  were  made  after  the  particular 
transaction  was  ended. 

Burgets  v.  Wareham,  7  Gray,  846;  Blanehard 
y.  BlaekHone,  tuwa;  BoHon  A  M.  B.  Co.  v. 
Ordway,  1  New  Eng.  Rep.  731, 140  Mass.  010; 
W^iamaon  v.  Cambridge  B.  Go.  8  New  Eng. 
Bw.  760, 144  Mass.  148. 

It  was  not  only  tbe  mortgagee's  right,  but 
also  his  duty,  to  sell  in  parcels,  if  by  so  doing 
a  tietter  sale  could  be  made.  It  appears  by  the 
affidavit  that  the  premises  divided  into  parcels 
in  tJiis  way  "would  sell  for  the  highest  price." 

Okott  T.  BynuiR,  84  U.  8. 17  WalL  44  (21  L. 
ed.  670);  Jones,  Hort.  1858. 1859. 

The  power  of  sale  was  full.  The  sale  was 
made  in  good  faith.  The  mortg^ors  were  not 
prejudiced. 

Pryor  v.  Baker,  138  Mass.  459. 
Mestra.  Bond  A  Blaaon  and  Austin  De 
'Wolft  for  defendants: 

If  the  court  had  authority  to  appoint  an  au- 
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ditor,  he  should  have  confined  his  report  to 
Budi  subjects  as  were  expresdy  embnoed  in 
the  order  appointing  him.  He  Iiad  no  power 
to  report  upon  the  cuvision  line,  and  his  report 
in  this  matter  was  not  admissiUe  in  evidence. 

Jonee  v.  Stettena.  6  Met  878;  FUnt  v.  BiA- 
kard,  1  Allen,  202. 

An  agreement  between  the  parties  that  an 
auditor  may  consider  and  report  upon  every 
item  of  the  matters  submitted  to  him  aoctwdiog 
to  bis  Judgment  does  not  confer  upon  him  any 
additionalpowers. 

FliTit  V.  jBstbbard,  supra. 

Nor  does  the  fact  that  trath  parties  went  Into 
evidence  before  tbe  auditor  on  the  matter  of 
the  division  line  confer  additional  powers. 
Parttea  cannot,  an  Implied  assoit,  confer 
power  which  they  cannot  confer  by  expieia 
consent. 

Jonea  v.  Steitens,  supra. 

If  one  of  the  findings  of  an  auditor  is  errone- 
ous in  matter  of  law,  or  in  excess  of  the  au- 
thority conferred  by  the  rale  of  reference,  the 
jury  sboold  be  Initructed  aocordinffly,  and  so 
much  of  the  report  stricken  out. 

Brigga  v.  QUman,  127  Mass.  680. 

An  agent's  declarations  are  admissible  in  eri- 
dence  against  his  principal  only  when  ttieyare 
a  part  of  the  rea  geata. 

^ooda  V.  Clark,  24  Pick.  86;  Gootetf  I/or- 
ton,  4  Cush.  98. 

These  allseed  declarations  were  not  admiad- 
ble  as  a  part  of  the  rw  geUa. 

Nutting  T.  Page,  4  Gray,  581. 

Tbe  president  of  Uie  Company  was  merely 
its  agent,  and  bis  declarations  are  like  thiiae  of 
an  agent  of  an  individual. 

Ang.  &  A.  Corp.  ed.  1882,  g  809. 

The  declarations  of  the  president  of  the  Com- 
pany were  not  the  declarations  of  a  person  who 
owned  the  hmd.  It  does  not  appear  that  he 
had  the  interest  of  a  stockholder  of  the  Com- 
pany. A  pftrson  may  be  president  of  a  com- 
pany and  not  be  a  stockholder. 

Pub.  Stat.  cbap.  106,  §  26;  Gen.  Stat.  chap. 
60,  S  5;  Wight  v.  SpHngfield  d:  N.  L.  B.  Oo. 
117  Mass.  226. 

All  declamtions  made  by  an  agent  while  ne- 
gotiating a  transaction  for  another  are  not  evi- 
dence against  the  principal  and  those  dalminif 
under  him. 

Fairlie  v.  Biutinga,  10  Yes.  Jr.  187;  Sanna^ 
V.  Steimri,  6  Watts,  489. 

It  baa  been  held  tbat  neither  tbe  treasurer 
nor  tbe  individual  directors  of  a  corporation 
were  authorized  to  admit  that  the  condition  of 
a  contract  had  been  performed  and  that  tbe 
money  was  due  under  It 

Tripp  T.  ITew  MetaUio  Ptteking  Go.  187  Maas^ 
608. 

Tbe  possession  of  tbe  Turners  Falls  Lumber 
Company,  under  the  lease  of  the  Turners  Falls 
Company,  was  tbe  poasesdon  of  the  Tanun 
Falls  Company. 

MeMn  H-^rietara  of  Loeka  d  GttuUa,  5 
Met.  16. 

Field*  J. ,  delivered  the  opinion  of  the  court: 
Since  the  enactment  of  the  Revised  Statutes 
the  demandant  in  a  writ  of  entry  is  entitled  to 
recover  rents  and  profits,  although  dama^pes 
therefor  are  not  speciflcally  claimed  in  the  writ; 
and  the  tenant,  if  he  make  the  chum,  is  enUtled 
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to  an  allowance  for  improTements,  and  the 
amount  of  both  these  claims  may  be  assessed  by 
A  juiT.  Pub.  Stat  chap.  178,  |§  13-86.  Bay- 
monay.  Andrem,  6  Cush.  365. 

On  December  1,  1886,  the  superior  court  re- 
ferred the  preseat  cause  to  an  auditor.  The 
rule  recites  that  it  appear8,upOD  an  examination 
of  the  issue,  that  the  trial  of  said  action  will 
require  an  iavestigation  of  accounts,  and  an  ex- 
jiminatioQ  of  Touchers  trr  the  jury,  and  there- 
fore the  court  apix^ots  ''Edward  E.  Lyman  of 
Oreenfield,  In  said  county,  an  auditor  to  ex- 
amine the  claims  and  vouchers,  and  hear  the 
parties  thereon,  and  make  report  thereof  to  the 
4X>nrt;  and  if  rather  of  the  puties  shall  neglect 
to  appear  before  the  auditor,  after  due  notice 
given  of  the  time  and  place  appointed  forhear- 
ingthem,  the  auditor  may  proceed  parte." 

When  this  rule  was  entered,  the  tenants  had 
pleaded  nul  diateisin  and  has  filed  a  claim  for 
«n  allowance  for  ImprovemeDta.  Pending  the 
hearing  before  the  auditor,  the  parties  filed  an 
agreement  in  writing  "that  all  questions  con- 
cerning rents  and  proflta  and  tbe  value  of  im- 
proveraents  by  the  tenants  shall  be  postponed 
till  after  the  trial  of  the  question  of  title,  to  be 
determined  by  an  assessor." 

The  hearing  proceeded  and  ihe  auditor  suh- 
sequently  made  and  filed  his  report,  in  which 
he  found  that  both  tenants  had  disseised  the 
demandant  of  a  portion  of  the  demanded  prem- 
ises, which  he  defined  by  metes  and  bounds. 
Tbe  demandant  at  tbe  trial  offered  this  report 
in  evidence.  The  tenants  objected  to  its  admis- 
flionontwogrounds;  "first,  that  there  is  noau- 
thority  to  appoint  an  auditor  in  a  real  action;" 
and,  "second,  that  the  matter  of  tbe  dirision 
line  was  not  included  in  the  reference  to  the  au- 
ditor." The  exceptions  then  state  that,  "it 
appearing  to  the  court  that  no  excepdon  had 
been  taken  to  the  order  referring  the  case  to  an 
auditor,  and  that  all  parties  bad  appeared  before 
theauditorand  proceeded  to  a  full  hearing,  and 
DO  objection  was  made  till  tbe  report  was  of- 
fered In  evidence,  tbe  court  admitted  the  au- 
ditor's report.   The  teoants  excepted." 

It  may  be  that  it  was  competent  for  the  court 
to  find,  on  the  facta  which  appeared,  that  the 
parties  had  consented  that  the  cause  ahould  be 
referred  to  an  auditor,  with  tiie  usual  powers, 
and  that  a  reference  of  a  cause  to  an  auditor 
by  consent  of  parties  may  be  made  by  rule  of 
court  as  well  as  a  reference  to  an  arbitrator  or 
a  referee;  and  that  it  was  too  late  for  the  ten- 
ants to  take  this  objection  when  they  made  it, 
aven  tf  tbe  court  had  no  authority  to  appoint 
an  auditor  in  a  real  action.  Bee  KinuaU  t. 
Ameabury  Baptitt  Society,  2  Gray.  S17. 

We  prefer,  however,  to  consider  the  prin- 
cipal question.  The  history  of  the  practice  of 
referring  causes  to  auditors  is  examined  in 
Solmet  V.  Hunt,  122  Kass.  605,  and  in  Locke  v. 
BsnneU,  7  Cush.  445.  Tbe  first  statute  on  the 
aubject  ia  Stat.  1817,  chap.  142,  and  it  is  entitled 
"An  Act  for  PacUitating  Trials  in  CivU 
Causea."  It  provided  "that  whenever  in  any 
action  before  the  supreme  judicial  court  or 
any  circuit  or  other  court  of  common  pleas, 
it  shall  appear  to  aaid  courts  that  an  investiga- 
tion of  accounts  or  an  examination  of  vouch- 
ers is  necessary  for  the  purposes  of  justice  be- 
tween the  parties,  it  shall  be  lawful  for  the 
«afd  conrtato  appcrfnt  an  audltiu'  or  attdltors  to 
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state  the  accounts  between  the  parties  and  to 
make  report  thereof  to  the  courts  as  soon  as 

may  be,  etc. 

Tbe  first  statute  authorizing  the  appointment 
of  masters  in  chancery  is  Stat.  1626,  chap.  109, 
1 4.  Lyman  v.  Warren,  12  Uass.  412,  decided 
in  1815,  was  an  action  of  debt  on  a  probate  bond 
in  which  the  defendant  confessed  a  forfeit- 
ure.and  "prayed  to  be  heard  in  chancery,"  on 
the  amount  for  which  execution  should  issue, 
and  the  oo^^t,  with  consent  of  the  parties,  ap- 
pointed three  persons  as  auditors,  "to  examine 
and  take  and  state  the  accounts  in  the  action." 
The  opinion  indicates  that  the  appointment  of 
auditors  in  such  a  suit  was  not  uoknowo  in 
practice,  although  at  that  time  there  was  no 
statute  authorizing  either  ^the  appointment  of 
auditors  or  masters  in  chancery. 

The  phraseology  of  StaL  1817,  chap.  142, 
shows  that  it  was  the  intention  of  tbe  Legisla- 
ture to  authorize  the  courts  named  in  tbe  Act  to 
appoint  an  auditor  or  auditors  in  any  civil  action 
in  which  "an  Investigation  of  accounts  or  an 
examination  of  vouchers,"  was  necessary.  The 
Revised  Statutes,  chap.  96.  §§  26-81,  are  a  re- 
enactment  of  Stat.  1817,  chap.  142,  "with  the 
addition  of  some  practical  details,  but  without 
aoy  material  change,"  as  the  commissioners  say 
in  their  report  which  was  adopted  by  the  Legis- 
lature. Section  25,  Id.,  provides  that  "when- 
ever a  cause  is  at  issue,  and  it  shall  appear  that 
tbe  trial  will  require  an  iDvestigation  of  ac- 
counts, or  an  examination  of  vouchers  by  the 
jury,"  tbe  court  may  appoint  one  or  more  au- 
ditors to  bear  the  parties  and  examine  their 
vouchers  and  evidence,  and  to  state  the  ac- 
counts and  make  report  thereof  to  tbe  court. 

laWhitwai  n.WtUard,  1  Met.  216,  decided 
in  1840,  a  majority  of  tbe  court  held  that  the 
Revised  Statutes  did  not  authorize  the  court, 
without  the  consent  of  tbe  parties,  to  appoint 
an  auditor  In  an  action  against  an  ofiBcer  for 
not  attaching  numerous  articles  of  personal 
property,  and  Shaw,  Ch.  J.,  aaid  that  the  issue 
"involves  no  question  of  debtor  and  creditor, 
no  examination  of  book  accounts  or  other 
vouchers,  no  relation  in  which  one  parly  is  ac- 
countant to  the  other,  or  in  which  any  question 
of  account  can  come  collaterally  in  issue."  He 
also  said  that  "the  court  would  not  be  under- 
stood to  intimate  that  the  authority  to  appoint 
auditors  to  examine  vouchers  and  state  an  ac- 
count depends  upon  tbe  form  of  the  action,  and 
may  not  extend  to  an  action  sounding  in  tort." 

The  opinion  in  Locke  v.  Bennett,  aupra,  per- 
haps suggests  that  the  court  were  not  entirely 
satisfieawlth  the  dedsfon  of  the  majority  in 
WhittoOl  T.  WiUard.  See  Bieh  v.  Jom»,  9 
Cush.  889;  Kimbaa  v.  AtatAury  Baptiat  SoHe- 
ty,  tupra. 

Stat.  1856,  chap.  302,  did  not  purport  to  re- 
peal pre-existing  statutes,  but  it  provided  that 
"whenever  a  cause  is  at  Issue  in  any  court, 
whether  the  form  of  the  action  be  contract, 
tort  or  replevin,  the  justice  of  the  court  before 
whom  the  same  is  pending  may  in  his  dis- 
cretion appoint  one  or  more  auditors  to  hear 
tbe  parties,  and  report  upon  such  matters  there- 
in as  may  be  directed  by  the  said  court,  and 
tbe  report  in  such  case  shall  be  prima  facie  evl- 
dence  upon  such  matters  only  as  are  expressly 
embraced  in  tbe  order  of  the  court." 

Oen.  Stat.,  chap.  121,  g§  46-60,  were  In- 
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tended,  as  stated  in  Fair  t.  Jfanhaitan  Int.  .Co. , 
113  Masa  830,  to  be  "a  condensed  re^nactment 
of  the  earlier  Btatates." 

Sut  1888,  chap.  197,  provided  that  "jnatlces 
of  police  coorts  shall  have  no  power  to  send 
any  case  to  an  auditor  unless  both  parties  shall 
assent  thereto  in  writing."  This,  and  the  sec- 
tions of  the  General  Statutes  which  have  been 
dted,  were  le-enactedin  Pub.  StsL,  chap.  1S9. 
§§51-55. 

Pub.  Stat.,  chap.  159,  g  61,  provides  that 
"when  a  cause  isat  issue,  whether  the  form  of 
the  action  is  contract,  tort  or  replevin,  a  police 
diablct  or  manldpal  court,  where  both  parties 
aasent  thereto  la  writing,  and  any  other  court 
in  its  discretion,  may  appoint  one  or  more  au- 
ditors to  hear  the  partiea,  examine  their  vouch- 
ers and  evidence,  state  accounts  and  report 
upon  such  matters  therein  as  may  be  ordered 
by  the  court,"  etc. 

The  question  is,  whether  the  clause  "whether 
the  form  of  the  action  is  contract,  tort  or  re- 
plevin," restricts  the  authority  of  a  court  to  ap- 
point an  auditor  to  these  dlvulons  of  personal 
actions.  We  are  of  opinion  that  it  does  not 
An  action  of  waste,  an  action  of  ejectment,  a 
writ  of  entry  upon  disseisiD,  and  a  writ  of 
dower,  are,  in  our  practice,  mixed  actions,  in 
which  damages  are  recovered  as  weU  as  the 
poBsesnon  of  land;  and  the  appointment  of  an 
auditor  in  these  actions  is  often  as  necessary  for 
the  purposes  of  fustice  as  in  personal  actions. 
The  writ  of  entry  to  foreclose  a  mortgage  has 
been  held  to  resemble  a  suit  Id  equity  as  much 
as  an  action  at  law,  and  there  is  especial  need, 
in  su<^  an  action,  for  the  a[q)ointment  of  an 
auditor. 

The  original  Statute  of  1817  authorized  the 
appointment  of  auditors  in  any  civil  action,  but 
it  lestricled  them  toan  investigation  of  accounts. 
The  Statute  of  1856,  chap.  20S,  was  passed  for 
the  purposes  of  extending  the  authority  of  au- 
ditors to  hear  and  report  upon  any  matters  in  a 
cause  upon  which  they  were  directed  by  the 
court  to  report.  As  the  investigation  of  ac- 
counts would  arise  usually,  although  not  ex- 
clusively, in  actions  of  contract,  anaas  the  ap- 
pointment of  auditors  before  the  Statute  of 
1856,  chap.  203,  had  generally  been  made  in 
actions  of  contract,  the  clause,  "whether  the 
form  of  theactionbiecontract,  tort  or  replevin," 
was  inserted  to  show  that  the  Legislature  did 
not  intend  to  confine  the  appointment  of  audi- 
tors to  any  particular  form  of  personal  actions. 
It  may  be  true  that  the  Legislature  In  making 
this  enactment  had  in  mind  only  personal  ac- 
tions, but  the  principal  clause  of  the  Statute  is 
general  and  must  be  held  to  include  any  cause 
at  issue,  and  this  Statute  has  been  incorporated 
with  the  re-enactment  of  the  Statute  of  1817, 
which  in  terms  gave  authority  to  appoint  an 
auditor  in  any  ciTil  action. 

In  CffrbeU  v.  Oreentaw,  117  Maes.  167,  no 
doubt  was  expressed  of  the  power  of  the  court 
to  appoint  an  auditor  in  a  petition  to  enforce  a 
mechanics'  lien.  Indeed  in  Quimhy  v.  Cook,  10 
Allen,  83,  which  was  a  bill  in  equity  to  redeem 
land  from  a  mortgage,  the  court  tefened  the 
case  to  an  auditor  to  state  the  accounts  between 
tibe  parties,  and  the  question  raised  was,  whether 
the  auditor  In  his  report  had  exceeded  his 
powers;  and  the  court  says  that  "l^  Stat  1856, 
chap.  303,  re-enacted  in  Gen.  Stat,  ciu^  14, 
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%  46,  the  power  (of  auditors)  ia  extended  so  as 
to  embrace  all  causes  at  issue  In  every  court, 
whatever  may  be  the  form  of  action,"  etc 

It  is  not  necessary,  however,  in  the  present 
case,  to  dtfennine  whetberunder  existing  stat- 
utes a  court  can  appoint  auditors  in  an  equity 
suit  It  may  be  said  that  the  easting  statutes 
seem  to  indicate  that  masters  are  to  be  appointed 
In  suits  in  equity,  and  auditors  in  civil  actions 
at  law.  Pub.  Stat.,  chap.  169,  §g  46-65, 
and  Btat.  1817,  chap.  142,  relate  to  actions, 
and  the  Statute  of  1817  provides  that  the  report 
of  the  auditor  or  auditors  "shall,  under  the  di- 
rection of  said  court,  be  given  in  evidence  to 
tito  jury,  subject,  however,  to  be  impeached  by 
evidence  from  either  party,"  and  thu  language 
ia  not  directly  applicable  to  suits  in  equity. 

At  tbe  time  this  Statute  was  passed  Uie  equity 
jurisdiction  of  the  supreme  judicial  court  was 
extremely  limited,  and  it  m^y  be  doubted 
whether  the  Legislature  intended  by  this  Stat< 
ute  to  authorize  tbe  appointment  ol  auditors, 
as  distinguished  from  masters  in  chancery  In 
suits  in  equity:  and  since  the  passage  of  Stat 
1836,  chap.  109,  there  has  been  no  need  of  au- 
ditors  in  suits  in  equity,  whatever  may  have 
been  tbe  early  practice  in  equity  in  thu  Con- 
monwealtb. 

However  this  may  be,  we  think  that  the  ex- 
isting statutes  were  intended  to  authorise  tbe 
supreme  judicial  and  superior  courts  to  appoint 
an  auditor  or  auditors  in  all  civil  proceedinga 
at  law,  and  that  the  appoiptaieot  of  an  auditor 
in  tbe  case  at  bar  waa  within  the  power  of  tbe 
court. 

The  rule  to  tbe  auditor  in  the  present  case 
was  not  drawn  in  a  form  tbe  most  appropriate 
to  the  action,  but  It  directs  tbe  auditor  "to  ex- 
amine the  daims  and  vouchers  and  bear  tbe 
parties  therein,  and  make  report  thereof  to  tbe 
court,"  and  we  think  that  this  includes  all  the 
claims  made  by  the  parties  to  the  action. 

It  appears  in  the  exceptions  that  the  deman- 
dant daimed  title  to  tbe  land  "  on  the  east  of 
the  centre  line  of  the  road  refored  to  in  the 
deed  from  Stougfaton  to  the  Turners  Falls 
Companyln  1857,  and  In  the  deed  from  Stougfa- 
ton to  Holmes  and  Wood  in  1860,"  and 
"claimed  no  land  west  of"  this  centre  line;  and 
that  the  tenants  "claimed  no  title  to  any  land 
east  of  the  centre  line  of  said  road."  tt  does 
indeed  appear  that  the  tenants  claimed  that  tbe 
westerly  boundary  of  the  demandant's  land  was 
to  the  centre  of  the  old  road,  southerly  from  a 
point  where  a  line  drawn  from  the  bound  under 
the  old  mill,  and  running  It  45°  E.,  crossed  the 
old  road,  and  thence  northerly  on  said  line  to 
the  east  side  of  said  road,  and  thence  on  the 
east  side  of  the  road  to  tbe  northerly  end  of  the 
demanded  premises.  The  difference  between 
these  statements  is  that  In  one  the  centre  line 
of  the  old  road  constitutes  the  entire  westerly 
boundary  line  of  the  demandant's  land,  and  m 
tbe  other  it  constitutes  only  a  part  of  tbat 
boundary. 

The  demandant's  title  is  asfollows:  Timothy 
M.  Stougfaton  conveyed  certain  lands,  inclua- 
ing  tfae  land  in  dispute,  to  Holmes  and  Wood, 
by  deed  dated  April  10, 1869.  and  on  the  same 
day  Holmes  and  Wood  gave  Stougfaton  a  mort- 
gage on  tfae  same  lands.  Botfa  these  deeds  were 
recorded  June  14,  1860.  Certain  parcels,  not 
Including  the  land  in  dispute,  were  rdeued 


Digitized  by 


Google 


1800.  HOUCBB  T.  TnBNBBS 

from  this  mortgage  by  Btoaghton,  and  there- 
after on  May  1877,  the  mortgage  was  as- 
signed by  Stoughton  to  Peleg  Adams,  and 
Adams  on  February  28,  1883,  entered  on  the 
lands,  then  included  in  the  mortgage,  for  breach 
of  condition,  and  on  March  18,  1882,  acting 
undor  the  power  of  sale  contained  in  the  mort- 
gage, sold  all  the  land  then  included  in  the 
mortgage,  in  separate  parcels  to  different  pur- 
chasers, selling  one  [wrcel  to  the  demandant, 
and  on  April  1,  1882,  Adarn^  executed  and  de- 
liTered  a  deed  of  this  parcel  to  the  demandant. 

The  tenant's  title  to  this  and  the  adjoining 
land  is  as  follows:  Stoughioo,  by  deed  datra 
October  6,  1867,  conveyed  certaio  land  to  the 
proprietors  of  the  upper  locks  and  canals,  on 
Connecticut  River,  and  this  corporation  by 
Stat  1886,  chap.  275,  became  the  Tuniers  Falls 
Company.  The  easterly  line  of  this  land  was  the 
road  l«uling  to  the  ferry.  On  Octobers,  3847,. 
the  Turners  Falls  Company  gave  Holmes  and 
Wood  a  twenty  years'  lease  of  this  land  or  some 
of  it,  in  which  was  included  a  tract  of  land 
which  was  bounded  "easterly  by  the  Ferry 
Bowl."  This  lease  was  assigned  by  Holmes 
and  Wood  to  the  Turners  Falls  Lumber  Com- 

Stny  on  May  11,  1872,  and  on  the  same  day 
Dimes  and  Wood  gave  a  written  lease  of  a 
tract  of  land,  which  Included  the  land  iu  dis- 
pute, to  title  Tamers  Falls  Lumber  Company, 
for  twenty  years  from  October  S,  18fl7.  The 
tract  was  bounded  "  westerly  and  southerly  by 
land  of  the  Turners  Falls  Company,"  etc.  At 
this  time  Holmes  and  Wood  ownt^  the  equity 
of  redemption  in  the  land  demised  by  them,  sub- 
ject to  the  mortga^  to  Stoughton.  The  parcels 
of  land  described  in  these  two  leases  adjoined 
f»Gh  other,  and  the  TuraerB  Falls  Lumber 
Company  was  therefore,  until  October  8,  1887, 
the  lessee  of  the  parcel  of  land  which  the  de- 
mandant claimed,  and  was,  for  the  same  time, 
the  assignee  of  the  lease  of  the  adjoining  par- 
cel of  htnd  which  belonged  to  the  Turners 
Falls  Company.  The  westerly  boundary  of 
the  demandant's  land  was  the  eaaterly  Ixmn- 
dary  of  the  land  of  the  Turners  Fans  Com- 
pany, and  their  boundary,  for  a  part  at  least  of 
the  oiBtance,  was  the  road  leading  to  the 
ferry.  The  Turners  Falls  Lumber  Company 
was,  until  October  8, 1867,  in  possession  of  boOi 
parcels  under  these  leases. 

The  principal  dispute  between  the  parties  at 
the  trial  was  as  to  the  location  of  this  Ferry 
Road  at  the  time  when  the  Tumera  Falls  Com- 
*  *  paoy  and  Holmes  and  Wood  respectively  ac- 
quired their  titles  from  Stoughton. 

For  the  purpose  of  showing  where  this  road 
was  in  1867,  which  was  in  part,  at  least,  the 
easterly  boundary  of  the  land  oi  the  Tumera 
Falls  Ciunpany,  the  demandant  put  in  the  tes- 
tlmony  of  Nathaniel  Holmes,  of  statements 
made  to  him  in  M^,  1867,  concerning  the 
easterly  boundary  of  this  land,  by  Alvah 
Crocker  and  Wendall  T.  Davis,  "  while  thev 
were  on  the  highway  adjoining  the  premises, ' 
and  were  in  negotiation  for  me  lease,  which 
vpas  given  October  8,  1867,  by  the  Turners 
Falls  Company  to  himself  and  Wood.  It  is 
said,  and  not  denied,  that  Crocker  and  Davis 
l)aA  deceased  before  tiie  trial. 

The  exceptions  state  that  "at  this  time 
Alvah  Crocker  was  president  and  Wendall  T. 
Davis  was  treasurer  of  Vba  TomerB  Falls  Cmn- 
6L.R.A. 
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pany,  and  the  same  persons  named  in  the  votes . 
of  the  Company  and  in  the  testimony  ofjNathan- 
iel  Holmes.  It  is  argued  by  the  counsel  for 
tlte  Turners  Falls  Company  that  Davis  was 
not  treasurer  at  this  time,  although  he  became 
treasurer  before  the  lease  was  executed,  and  be 
referred  at  the  argument  to  certain  pages  in  the 
records  of  that  Company,  but  the  records  re- 
ferred to  are  not  before  iis.  In  the  exceptions, 
as  we  understand  them,  it  appears  that  he  was 
treasurer,  and,  if  it  were  material  to  the  deds- 
ioo,  we  should  take  the  exceptions  in  this  re- 
spect to  be  trae  unless  th^  were  amended. 

The  Turners  Falls  Company  was  authorized 
to  make  a  lease  of  its  lands.  See  Stat.  1666, 
chap.  275,^8. 

Its  by-laws  adopted  September  1,  1866,  pro- 
vided as  follows:  "He  [the  president]  may 
make  such  leases  and  contracts  of  waterpower 
and  sales. or  leases  of  land  as  be  may  see  fit, 
subject  to  the  instruction  or  approval  of  the 
directors.  The  president  and  treasnrer  are 
hereby  autfaorizea  to  sign  such  deeds  and  docu- 
ments as  may  be  necessary  to  consummate  such 
sales  and  leases,  and  to  a'fflx  the  corporate  seal 
thereto."  Thedirectors  at  a  meeting  held  Sep- 
tember 1,  1886,  voted  "that  the  president  be 
and  herebv  is  authorized,  for  and  in  behalf  of 
this  boara  of  directors,  to  make  contracts  for 
such  labor  and  matoials  as  may  be  needed  in 
building  our  works,  and  also  to  sell  or  lease  the 
lands  or  waterpower  of  this  Company,  and  with 
the  treasurer  to  execute  deeds  and  leases  in 
writing  therefor,  and  attach  the  seal  of  the 
Company  thereto,  with  authority  to  make  legal 
acknowledgment  of  the  same  in  behalf  of 
the  Company."  The  other  votes  of  the  Com- 
pany, recited  in  the  excefrtlons,  apparently 
were  subsequent  to  the  conversation  testified  to 
by  Holmes.  The  lease  was,  we  infer,  executed 
by  Crocker  as  president,  and  Davis  as  treasurer, 
in  behalf  of  the  Company.  The  question  is, 
wheth^the  declaration  of  these  officers  of  the 
Turners  Falls  Company,  in  regard  to  the 
boundary  line  of  its  land,  made  near  to  and 
in  sight  of  the  land,  while  negotiating  a  lease 
of  it,  are  admissible  against  that  Company,  and 
also  against  the  Turners  Falls  Lumber  Com- 
pany, the  assignee  of  the  lease. 

It  is  argued  that  the  declarations  of  Crocker 
and  Davis  are,  in  effect,  the  declarations  of  a 
deceased  owner  of  land  while  in  possession, 
which  are  admissible  against  him  and  his  sub- 
sequent grantees  to  prove  the  boundaries  of  his 
land  at  the  time  he  made  the  declarations. 
See  Howell  v.  Boggett,  148  Mass.  48S,  8  New 
Eng.  Rep.  766:  Flagg  v.  Maton,  141  Mass.  64, 
2jNew  Eng.  Rep.  163;  Longy.  Cotton,  116  Mass. 
414;  Chapman  v.  Edmands,  8  Allen,  512. 

A  corporation  must  act  through  agents.  In 
this  case  there  was  evidence  that  Crocker,  the 
president,  bad  full  authority  to  sell  or  to  lease 
the  lands  aod  waterpower  of  the  Company,  the 
treasurer  executing  with  him  the  deeds  or 
leases.  We  think  that  this  implies  that  he  bad 
an  authority,  on  behalf  of  the  Company,  to 
point  out  the  boundaries  of  the  land  to  be  sold 
or  leased,  and  that  his  statements  made  when 
negotiating  a  sale  or  lease  must  be  regarded  as 
the  statements  of  the  Company,  and  that  they 
are  admissible  against  the  Company,  and,  as  he 
has  since  deceit,  that  they  are  adnusslble 
against  sabsequ^t  granteea  of  the  Oompai^. 

Digitized  by  Google 


Ma  saACmTBKTTB  BuFRSHE  Judicial  Coubt. 


Jan., 


It  may  be  doubtful  whether  the  etatements  of 
the  treasurer  can  be  regarded  aa  the  statements 
of  the  Compaoy,  but  it  appears  that  the  presi- 
dent and  the  treasurer  were  together  when  the 
statements  were  made,  and  the  witness  does 
not  distinguish  between  the  statements  made 
by  each;  and  eridence  of  statements  made  by 
the  treasurer  in  the  presence  and  hearing  of  the 
president,  and  not  denied  by  him,  would  be 
some  evidence  that  the  president  assented  to 
what  the  treasurer  said.  The  objection  of  the 
tenants  to  the  admission  of  the  evidence  was 
general;  and  If  the  tenants  intended  to  ask  the 
court  to  dfstingatsb  between  the  statements  of 
the  president  and  those  of  the  treasurer,  it  was 
their  duty  specifically  to  have  called  the  atten- 
tion of  the  court  to  the  distinction,  and  to  have 
asked  a  ruling  upon  it. 

For  tbe  same  reason  the  other  objections 
cannot  be  conudered  which  are  nosr  taken, 
namely,  that  the  by-laws  and  the  vote  of  the 
diractors, which  have  been  cited,  were  not  war- 
ranted by  the  charter  or  by  the  notice  of  tbe 
meetings  at  which  they  were  passed.  Tbe  full 
records  of  the  corporation,  or  of  the  directors, 
are  not  before  us.  The  stockholders  subse- 
quently ratified  the  lease  given  to  Holmes  and 
Wood.  It  was  competent  for  the  jury  to  find 
that  Crocker,  at  the  time  he  made  the  state- 
ment, was  acAinr  under  the  votes  which  had 
lieen  passed;  ancf  we  do  not  know  that  the  de- 
mandant would  not  have  been  able  to  produce 
evidence  which  would  have  removed  these  ob- 
jections, if  they  had  been  made  known  at  the 
time. 

The  pertinency  of  the  evidence  ccmceming 
tbe  easterly  boundary  of  the  land  demised 
by  the  Turners  Falls  Company  was  that 
this  boundary  was  in  whole  or  in  mrt  tbe 
westerly  boundary  of  the  land  claimed  by  the 
-demandant.  This  evidence  did  not  tend  to 
contradict  the  lease,  because  that  bounded  the 
land  demised  "easterly  by  the  Ferry  Road,"  but 
did  not  define  the  lo&ttion  of  that  road. 

The  tenants  also  asked  the  court  to  instruct 
the  Jury  "  that  If  Ihe  Turners  Falls  Company 
by  its  tenant,  the  Turners  Falls  Lumber  Com- 
pany, was  in  possession  of  any  portion  of  the 
premises  described  in  the  plaintiff's  writ, 
claiming  title  thereto,  at  the  time  of  the  sale  of 
tbe  premises  to  tbe  plaintiff,  the  plaintiff  can- 
not recover  in  this  suit  any  of  the  pnwerty  so 
dalmed,  and  so  in  possession  of  Uie  Tumers 
I>'alls  Company  at  the  time  of  said  sale." 
Adams  was  the  assignee  of  the  mortgage  given 
by  Holmes  and  Wood  on  April  10.  1869,  and 
recorded  on  June  14, 1869,  and  be  "  made  open, 
peaceable  and  unopposed  entry  on  the  portions 
-of  the  premises  described  in  said  mortgage, 
not  heretofore  released  by  the  mortgagee  or 
by  said  Adams  for  the  purpose  by  him  declared, 
of  foreclosing  said  mortgage  for  breach  of  tbe 
condition  thereof,"  on  February  28,  1883,  in 
tbe  presence  of  two  witnesses,  who  signed  a 
certificate  of  such  entry,  and  swore  to  it  before 
a  Justice  of  tbe  peace  on  the  same  day,  and  it 
was  duly  recorded  on  March  4,  1882.  He  also 
didy  advertised  the  lands  mortgaged,  excepting 
those  poitions  which  had  been  released,  for 
sale  at  public  auction  on  tbe  premises  on  said 
February  26,  pursuant  to  tbe  power  of  sale 
contained  in  the  mortg^e.  Tbe  sale  was  ad- 
journed to  March  18,  19B&,  when  the  parcels 


were  sold  separately  on  the  premise^  the  lot 
last  described  in  the  mortgage  being  sold  to  the 
demandant. 

The  advertbement  of  the  lands  states  that 
"  tbe  sale  will  be  in  parcels,  or  entire,  as  wtU 
be  most  beneficial  to  the  parties  In  interest,  or 
of  such  part  only  as  will  satisfy  the  claim  se- 
cured by  tbe  mortgage."  The  affidavit  of  the 
sale,  made  by  Adams,  states:  "I  offered 
by  BamiielJ.  Lyons,  a  duly  licensed  auctioneer, 
said  premises  for  sale  in  three  parcels,  or  entire, 
as  the  same  should  sell  for  the  highest  price: 
and  for  wantof  bidders  for  said  premises,  and 
at  the  request  of  tbe  parties  In  interest,  said 
sale  was  adjourned,"  etc.,  and  that  at  the  ad- 
journment, "  as  no  one  would  bid  more  for  tbe 
entire  estate  than  for  the  estate  in  parcels,  the 
same  was  sold  by  said  auctioneer  in  three  par- 
cels, to  wit,"  etc 

The  deed  given  by  Adams  is  dated  April  1, 
1882,  and  Is  acknowledged  and  recorded  on  the 
same  day.  The  exceptions  state  that  this 
deed  was  delivered  in  Qreenfield.  Tbe  point 
intended  to  be  raised  by  the  tenants  is  that.  If 
Adams  was  disseised  at  the  time  tbe  deed  to 
the  plaintiff  was  delivered,  then,  as  it  was  not 
delivered  upon  the  land,  nothing  passed  by  the 
deed. 

It  is  not  very  probable  that  Adams  was  dis- 
seised between  the  time  when  he  entered  for 
bresch  of  condition,  which  was  February  28, 
1882,  or  the  time  when  he  made  the  sale  on  the 
premises,  which  was  March  18,  1682,  and  the 
time  when  be  delivered  the  deed,  which  was 
April  1,  1882;  but  it  is  possible.  The  tenants 
dm  not  claim  titie  by  disseisin  to  the  land  in- 
cluded In  the  mortgage. 

So  far  as  the  Lumber  Company  occupied 
under  tbe  lease  from  Holmes  and  Wood,  it  oc- 
cupied under  mortgajroiB  whose  title  was  sub- 
ject to  the  mortgage  neld  by  Adams.  So  far 
as  it  occupied  under  the  lease  of  the  Turners 
Falls  Company,  which  had  been  assigned  to  It, 
it  occupied  under  a  titie  to  which  Adams  as 
assignee  of  tbe  mortgage  had  no  claim.  As 
the  parcels  adjoined  «tch  other,  but  as  the 
boundary  between  them  was  imcertain.  It  is 
possible  that  tbe  Lumber  Company  may  have 
occupied  the  land  demanded,  or  some  of  it, 
under  the  belief  and  claim  that  it  was  included 
in  the  lease  given  by  the  Turners  Falls  Com- 
pany, of  which  it  Was  the  assignee. 

The  requests  of  the  tenants  proceed  upon  the 
theory  that  If  the  Lumber  Company,  at  the 
time  of  the  sale,  was  in  the  possnsion  of  the 
demandant's  land,  claiming  titie  thereto,  this 
was  a  disseisin  by  the  Turners  Falls  Company. 
But  no  evidence  is  recited  that  the  Turners 
Falls  Company  ever  claimed  title  to  any  ^rt 
of  the  land  which  tbe  demandant  claimed.  The 
evidence  of  the  declarations  of  the  ofBoets  of 
this  Company  was  put  in  by  the  demandant  to 
show  that  that  Company  claimed  that  the  bound- 
ary line  was  where  tbe  demandant  claimed  It 
to  be.  No  evidence  appears  that  the  Turners 
Falls  Company  put  Holmes  and  Wood,  or  the 
Lumber  Company,  into  the  possession  of  any 
of  the  demandant's  land,  and  tbe  lease  by  the 
Tamers  ^1s  Company  purported.,  to  bound 
the  land  demised  easterly  by  the  Ferry  Boad. 
If,  after  the  Lumber  Company  took  possession 
under  this  lease,  it  claimed  the  boundary  to  be 
further  to  the  east;  and  if  it  occupied  some  of 
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the  demaiidant's  Umd  under  a  claim  of  zig^t 
derived  txom  the  lease  of  the  Tuinera  Falls 
Company,  which  bad  been  assigned  to  it,  this 
is  not  a  disseirin  the  Tuniers  Falls  Com- 
pany; if  it  is  a  disseisin  at  all,  it  is  a  disseisin  by 
the  Lumber  Company.  The  tenants'  request 
•ought  not  therefore  to  have  been  given  in  the 
form  in  which  it  was  made. 

If  one  person  disseises  another  of  land,  and 
-while  Id  possession  leases  the  land  to  a  tenant, 
who  continues  to  occupy  it  under  bis  lease, 
the  adverse  possession  of  the  tenant  may  be 
tacked  to  that  of  the  landlord,  and  the  posses- 
sion of  the  tenant  may  be  said  to  be  that  of  the 
landlord;  but  if  the  landlord  never  had  posses- 
don  of  the  land,  or  claimed  title  to  it,  and  did 
not  indude  it  in  the  lease,  the  possesion  of  the 
tenant  beyond  the  boondaTies  of  the  land  con- 
tained in  the  lease  Is  not  the  possession  of  the 
landlord,  even  although  the  tenant  believes 
that  he  is  occupying  only  the  land  demised. 
Mdvin  V.  Propneton  cf  Lockt  A  Oanala,  6 
Met.  15. 

It  is  settled  that  a  mortgagee  of  land  maybe 
disseised  by  a  stranger,  and  that  while  he  is 
disseised  he  cannot  make  a  valid  aasign- 
ment  of  his  mortgage.  Dadmun  v.  Lamson,  9 
Allen.  8S. 

It  is  said  In  the  opinion  that  "wbetber  this 
ancient  rule  of  law  is  consistent  with  the  pres- 
«nt  mode  of  transfer  of  title  to  real  property, 
and  is  well  adapted  to  the  condition  and  wants 
•of  the  community,  is  a  question  for  the  legisla- 
tive branch  of  the  government."  It  may  per- 
haps at  some  timedeserve  further  consideration, 
whether  a  mortgagee,  in  a  power-of-sale  mort- 
ea^,  who  enters  on  the  land  for  breach  of  con- 
dition, and  then  sells  it  at  public  auction  upon 
the  land  pursuant  to  the  power,  does  not  con- 
vey a  good  title  even  although  the  deed  is  de- 
livered a  few  days  after  the  sale,  and  is  not 
delivered  upon  the  land,  and  he  is  dlsseisal  at 
the  time  of  the  delivery. 

It  has  been  held  that  "exclusive  possession 
b^  a  mortgagor,  and  those  claiming  under  him, 
with  a  claim  of  exclusive  ownership,  does  not 
-of  itself  amount  to  a  disseisin  of  the  mortgagee 
so  as  to  invalidate  a  transfer  of  ttie  mortgage 
■title,"  or  tlie  valid  execution  of  a  power  of  sale 
contained  in  a  mortgage.  Murphy  v.  Welefi, 
128  Mass.  469;  Johnson  v.  Bean,  119  Mass.  271; 
Lincoln  v.  Emerson,  108  Mass.  ^I;  Sheridan  v. 
Welch,  8  Allen,  166;  Hunt  v.  Hunt,  14  Pick. 
874. 

'  The  instructionsof  the presidingjustice upon 
the  question  of  disseisin  are  open  to  the  criti- 
cism that  they  assume  thatthere  was  some  evi- 
dence that  tbe  Turners  Falls  Company  claimed 
to  hold  tbe  land  demanded,  under  Holmes  and 
Wood,  an  assumption  that  would  undoubtedly 
have  been  corrected,  if  tbe  attention  of  the  jus- 
tice had  been  called  to  it.  But.  in  substance, 
the  instructions,  we  think,  are  correct.  These 
instructions  first  define  with  substantial  accu- 
racy what  constitutes  a  disselBin  1^  a  stranger, 
and  then  go  on  to  define  what  constitutes  a 
disseisin  of  a  mortgagee  by  a  mortgagor,  or  by 
those  claiming  under  him.  The  presiding  jus- 
tice instructed  the  jury  that  to  constitute  a 
disseisin  of  a  mortgagee  by  a  mortgagor,  or 
those  claiming  under  bim,  it  must  be  made 
known  to  the  mortgagee  that  tbe  mortgagor 
or  bis  grantees  made  some  claim  adverse  to  the 
•«  L.  R  A. 
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mortgagee.   There  are  ezjnessions  in  our  re- 

Sorts  to  the  effect  that  a  mortgagor  cannot 
Lsseise  his  mortgagee. 

In  Lennon  v.  POTier,  5  Gray,  818,  it  is  said 
that  "it  is  well  established  that  a  mortgagor, 
especially  after  entrv,  cannot  disseise  his  mort- 
gagee or  defeat  his  right  of  possession.  All  such 
acts  are  held  to  be  done  in  subordination  to  the 
title  of  his  mortgage." 

In  Sheridan  v.  WefeA,  supra,  it  la  said  that 
"  there  is  nothing  in  the  agreed  statement  of 
facts  to  show  that  any  clum  adverse  to  the 
mortgage  was  known  to  the  mortgagee,  and  the 
facts  do  not  show  that  he  was  disseised;"  wad 
there  is  a  similar  statement  In  Murphy  t. 
WeUJt,  rupra. 

Tbe  statement  of  the  law,  generally  made,  Is 
that  "  neither  the  mortgagor  nor  his  grantee 
holds  adverselv  to  the  mortgagee  until  ne  has 
distinctly  disclaimed  bolding  under  him,  and 
asserted  title  in  himself."  S  Wasbb.  Real 
Prop.  Sth  ed.  p.  154. 

This,  we  think,  is  tbe  correct  rule,  and  it  was 
substantially  the  rule  laid  down  by  thepresid- 
iog  justice.  Tripe  v.  Marey,  89  N.  H.  489; 
Medley  v.  Mliott,  63  HI.  683;  Maxwell  v.  Hart- 
mann,  60  Wis.  660;  Parker  v.  Banks,  79  N.  C. 
480;  Golddeugh  v.  Johnaon,  34  Ark.  813;  Gayte 
V.  WiVcina,  S7  Ala.  108;  Martin  v.  Jaehaon,  37 
Pa.  m^;Zeller  v.  Eekert,  45  U.  S.  4  How.  296 
[11  L.  ed.  982]. 

Whether  the  occupation  of  the  mortgagor 
and  those  claiming  under  him  may  not  be  of 
such  a  character  as,  of  itself,  to  give  notice 
to  the  mortgagee  that  they  repudiate  his  title, 
and  claim  title  adversely  to  him,  or  whether 
in  all  cases  the  mortgagee  must  be  shown  to 
have  had  actual  notice  or  knowledji^  of  such  a 
daim,  we  think  need  not  be  decided  in  this 
case.  If  the  tenants  intended  to  raise  these 
questions,  they  should  have  speciScally  ae^ed 
the  court  to  rule  upon  them,  if  there  was 
any  evidence  which,  in  their  opinion,  made  it 
necessary  or  proper  that  the  law  in  this  respect 
sbould  be  determined. 

The  Turners  Falls  Lumber  Company  asked 
the  court  to  rule  that  the  foreclosure  of  the 
mortgage  was  not  valid,  because  the  premies 
were  sold  in  three  parcels,  and  that  said  Com- 
pany had  a  right  to  redeem,  and  itasked  the 
court  to  order  a  conditional  judgment.  The 
court  decUned  to  so  rule,  and  ruled  that  these 
questions  "  were  immaterial  at  this  stage  of  tbe 
case."  Tbe  Lumber  Company  has  argued  its 
exceptions  to  this  refusal  and  ruling.  It  con- 
tends that  a  tenant  for  years  has  a  right  to  re- 
deem; and  that  although  the  term  has  now  ex- 
pired, the  right  to  redeem  must  be  determined 
as  of  the  date  of  the  writ,  which  was  March  8, 
1888.  The  Company  filed  its  motion  for  con- 
ditional judgment  on  June  80, 1887.  See  Pub. 
Stat.  chap.  81,  §8. 

We  see  no  ground  for  the  motion.  In  tbe 
case  as  reported  in  Hotmet  v.  Tumeru  FalU  Go, , 
142  Mass.  S90>  8  New  Enir.  Rep.  177,  the  court 
did  not  find  it  necessary  to  decide  whether 
there  had  been  a  valid  execution  of  the  power 
of  sale.  The  contention  then  was  that  Adams 
alone  could  not  execute  the  power  because  the 
mortgage  bad  been  assigned  to  him  to  hoid  "as 
collateral  security."  But  the  assignment  con- 
veyed to  Adams  the  legal  dtJe  to  the  mortgage, 
and  we  do  not  see  why,  as  against  the  mort- 
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gagoraud  thoae  clalmiog  under  bim,  he  could 
not  ezecate  tJie  power  as  fully  as  if  the  assign- 
ment had  been  absolute.  Several  distiDct  par- 
cels of  land  were  included  in  the  mortgage,  and 
we  flee  no  reason  why  Uiey  could  not  be  91M 
at  one  sale  to  separate  purchasers.    This  is 


often  the  best  method  of  aelllog  different  par- 
cels of  land,  and  it  is  not  suggested  that  Adams 
did  not  make  the  sale  in  suiSl  a  manner  as  to 
obtain  the  most  money  for  the  land. 
Exceptiom  ov«TTvied. 


OREGON  SUPREME  COURT. 


PORTLAND  LUHBERINO  &  MANU- 
FACTURING CO.,  Appt.,  . 
e. 

CITT  or  BAST  PORTLAND,  Beipt. 
(..-Or.....) 

*1.  Byaeetlon  1.  art.  6*  of  the  Oharter 
of  the  City  of  Emet  Portlaad.  Vaa  common 
oounoll  of  said  City  has  full  power,  among  other 
things,  to  improve  the  sidewalks,  pavements. 
ttnetB  and  all  parts  <a  streets  within  the  limits  of 

*Head  notes  bjr  Bxbahait,  J. 


Nora.— Gorporotfom;  pmoer  to  mafte  contracts. 

OorporatlonB  can  make  only  those  oontracts 
which  are  required  to  effeotnate  the  purposes  of 
tbedr  creation.  Blair  v.  Perpetual  Ins.  Co.  10  Ho. 
582;  Beach  v.  Fulton  Bank,  S  Wend.  578. 

Whatever,  under  the  charter  of  a  corporation 
and  the  general  laws  applicable  to  It,  may  fairly  bo 
regarded  as  incidental  to  the  objeota  for  which  the 
corporation  is  created,  is  not  to  be  taken  ae  pro- 
hibited. Qreen  BayA;  M.  R.  Co.  v.  Union  Steamboat 
Co.  107  V.  8. 100  (27  L.  ed.  418). 

Corporations  may  enter  into  any  obligation  or 
contract  essential  to  the  transaction  of  their  urdi> 
nary  affairs,  the  same  that  a  natural  peraon  could 
do,  unless  restrained  by  law.  MoKleman  v.  Len- 
ten, 68  CaL  OL 

Contracts  entirely  foreign  to  the  objects  and  pur- 
poses of  the  creation  of  tiie  corpontlon  are  void; 
contracts  In  excess  of  its  powers  In  some  particulars 
may  be  valid,  unless  against  public  policy  on  ac- 
count of  such  excess.  German  town  Farmers  Hut. 
Jns.  Co.  V.  Dhein,  4&  Wis.  4»,  Bock  River  Bank  v. 
Sherwood,  10  Wis.  SM^  Zkrmers  *  T.  Bank  .v.  Bar- 
rlson,  67  Ho.  DOB. 

A  contract  not  within  the  soope  of  the  powers 
oooferred  on  a  corporation  cannot  be  made  valid 
by  the  asseot  of  the  shareholdeis,  nor  t>y  a  partial 
performance.  Thonus  v.West. Jersey  B.  Oo.  101 U. 
8. 88  (SS  L.  ed.  962). 

Doctrint  of  ultra  vires. 

The  doctrine  of  vXtra  trtres  should  not  be  allowed 
to  prevail  where  It. would  defeat  the  ends  of  Justice 
or  work  a  legal  wrong.  Union  Water  Co.  v. 
Murphy*s  Flat  Fluming  Co.  22  Cat.  620;  Morris  *  B. 
R.  Co.  V.  Sussex  R  Co.  20  N.  J.  Eq.  64%  Whitney 
Arms  Co.  v.  Barlow,  83  N.  T.  OS.  See  note  to  Scran- 
ton  Electric  Light  &  Beat  Co*b  App.  1  L.  R.  A.  £86, 
m  Fa.  UH;  Rockhold  v.  Canton  Mag.  Mut.  Beoev. 
Soo.  rilL)  S  L.  B.  A.  4fll^  BiaseU  r.  Michigan  South- 
em  A;  N.  T.  B.  Co.  22  N.  T.  268-280:  Bradley  v.  Bal- 
lard, 66  ni.  410;  Holmes  V.  Shreveport,  81  Fed.  Rep. 
118-121. 

An  act  Is  ultra  rtres  when  It  Is  not  in  the  power 
of  the  ooriMuatlon  to  perform  it;  or  when  the  oor^ 
poratlon  cannot  perform  it  without  the  consent  of 
certain  persons:  or  when  It  cannot  perform  It  for 
some  speciflc  purpose.  Miners  Ditch  Co.  v.  Zeller- 
bach,  87  CaL  678;  McPherson  v.  Foster,  48  Iowa,  85. 

When  the  act  is  vtCra  vfres,  m  the  sense  that  it  is 
6  L.  B.  A. 


the  dty.  making  full  or  partial  improvements 
thereof,  and  to  detemiineand  provide  for  every- 
thing necessary  or  convenient  to  the  exercise  of 
the  authority  thoreln  granted. 

8.  The  power  to  eontraet  Inheree  la 
ewery  eorporatlOB.  and  is  oo-extenalve  with 
Its  oorpconte  powers. 

8.  The  pie*  of  altra  wtrea  should  not,  as  a 
general  rule,  prevail,  whether  Interposed  for  or 
against  a  corponitlon,when  it  would  notadvanofr 
Justice,  but,  on  the  contrary,  would  aooompUsh 
a  legal  wrong. 

(TTiaver.  Ch.  J.,  ^AmenUM 


not  within  the  scope  of  the  powers  under  any  dr- 
cumstancee,  the  defense  is  In  general  available;  as 
all  persons  are  presumed  to  know,  from  the  law  of 
the  oorporate  exlHtence,  that  the  corporation  baa 
no  power  to  perform  the  act.  Franklin  Co.  v. 
Lewiston  Sav.  Inst  88  He.  48;  Davis  v.  Old  Colony 
B.  Co.  181  Mass.  268;  Alexander  v.  CauldweU.  88  TS. 
T.  480;  Sellgman  v.  Chariotteevllle  Nat^  Bank,  8 
Hughes,  047;  Heobanlos  &  W.  Hut.  Sav.  Bank  ft 
Bldg.  Asao.  V.  Herlden  Agency  Go.  £4  Conn.  ISi. 
See  Abbott  v.  Baltimore  ft  R.  Steam  Packet  Co.  1 
Md.Ch.  642;  National  Trust  Go.v.  Hlller.  83  N.  J.  Bq. 
166;  Gunn  v.  Central  B.  Co.  74  Oa.  SOO. 

But  when  the  act  is  ultra  vires  with  referuioe  to 
the  rights  of  certain  parties  without  whose  oon- 
sent  the  corporation  Is  not  authorized  to  perform 
It,  or  with  reference  to  some  spedflc  purpose  when 
It  Is  not  authorized  to  perform  It,  the  defense  may 
or  may  not  be  available  according  to  the  circum- 
stances. Hlners  Ditch  Co.  v.  Zellerbach,  87  OsL  648; 
Balliet  V.  Brown,  108  Pa.  646;  Sheldon  H.  B.  00. 
V.  Blckemeyer  H.  B.  Hach.  Co.  90  N.  T.  807. 

The  unautborised  act  of  artUcial  persons  with 
limited  powers  Is  applicable  to  individual  action. 
National  Pemberton  Bank  t.  P<ater,  126  Mass.  ML 
SeeBchlpper  t.  Aurma,  post,  81S. 


tA  dedston  was  originally  reached  In  tUs  case 
affirming  the  Judgment  of  the  court  below,  tbe- 
oplniOD  by  Thayer,  Ch.  J.,  having  been  filed  July  1^ 
1860.  Subsequently  a  rehearing  was  granted,  and 
after  argument  the  court  reached  the  condiwlons 
announced  atwre. 

The  syllabus  and  opinion  <»iginally  delivered  are 
given  below.  [Bep.] 

The  city  charter  of  the^dtr  of  Bast  PorUand 
empowered  Its  common  council  to  Improve  the 
streets  witiiln  the  limits  of  the  City:  preecribed  a 
particular  mode  to  be  pursued  In  the  exeroise  of 
the  power  conferred;  directed  thiAtbeooBtof  nuk- 
ing the  improvements  be  assessed  upon  the  lots 
and  parts  of  lots  abutting  upon  the  street  Im- 
proved; and  authorized  the  work  to  bo  let  by  con- 
tract. Held,  that  the  mode  to  be  prescribed  f<H- the 
exerdse  of  the  power  constituted  the  measure  of 
the  power;  that  the  cmnmon  council  luiid  no  au- 
thority to  let  a  contract  for  doing  tlie  work,  and 
pay  the  price  therefor  out  of  the  general  funds  of 
tlie  City;  that  an  attempt  to  let  a  contract  for  do- 
ing the  work  without  complying  wltli  tlu  requtre- 
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(October  1.  1889.) 

APPEAL  by  plaiDtiff  from  a  judgment  of 
the  Ginniit  Court  for  Multniniiah  Couutj 
sttBtaining  a  demuner  to  the  oomplaint  io  ao 
action  to  reooret  opon  a  contract  for  the  im- 
provement of  a  street  in  defendant  City.  Se- 
teraed, 

The  facia  are  fully  stated  in  the  opinioDS. 

Mr.  J.  C.  Bforelud  for  uipellant. 

Mettr9.  J.  T.  BwMh  apd  R.  *  E.  B.  WU- 
liajns*  for  respondent: 

No  action  will  lie  on  the  warrants  as  such, 
for  they  are  all  drawn  on  a  special  fund  and 
are  not  negotiable,  and  at  best  merely  evidence. 

Argenti  v.  San  Frandaeo,  16  Cal.  256;  Mar- 
Un  V.  San  FrandKO,  16  Cal.  385;  N<yrth  Pae0ie 
Lumbering  A  Mfg.  Oo.  v.  Saai  F&rtiand,  14 
Or.  8. 

The  charter  of  East  Portland  confers  upon 
the  corporation  certain  well-defined  powers  and 
duties.  Most  of  these  powers,  indudine  that 
to  improve  the  streets,  can  be  exercised  only 
in  the  way  pointed  out  by  said  charter. 

Kbrth  Ptusifie  Lumbmng  db  Mfg.  Co.  t.  Ea;^ 
Bortland,  mpra. 

Two  things  must  combine  to  create  tbe  duty 
of  the  City  to  collect  the  assessment  for  a  street 
improvement:  (1)  a  valid  and  binding  contract 
for  the  improvement;  (S)  completion  of  the  im- 
provement according  to  sucn  contract.  No 
such  agreemeat  was  ever  made  for  this  improve- 
ment because  the  very  first  step  tc^en  by  the 


mentfl  of  the  charter  authorizing  such  contract  to 
beletwaaanullltjr;  and  that  no  liability  agalnBt 
the  (aty  attached  on  account  of  tbe  work  done  in 
tbe  Improvement  of  the  street  without  such  com- 
pUaooe,  In  the  absence  of  any  oUidr  provision  In 
the  charter  rendering  It  primarily  liable  therefor, 
field,  that  the  Cit7  vould  not  become  liable  upon 
an  Implied  contract  for  work  done  In  the  improve- 
ment of  a  street,  where  It  bad  no  power  b>  enter 
into  an  ezpreea  oontcaet  for  that  purpose. 

Thatzb,  Ch.  J.: 

The  appellant  herein,  a  private  corporation,  com- 
menced an  aotttm  against  tbe  respondent,  a  munic- 
ipal corporation,  to  recover  moner  claimed  to  be 
due  ;upon  a  oontraot  for  the  lmi»rovement  of  L 
Street,  in  said  City.  The  respondeat  demurred  to 
tbe  appellant's  complaint  In  the  action,  which  de- 
murrer the  circuit  court  sustained,  and  gave  Judg- 
ment thereon  in  favor  of  the  respondent,  iriiloh  Is 
the  Judgment  appealed  from. 

It  appears  from  the  complaint  that  the  City  of 
Bast  Portland,  In  1883,  let  tiro  conlzacts  for  tbe  im- 
provcment  of  said  street,  by  the  terms  ol  which  a 
oertaln  amount  of  money  was  to  be  paid  therefor, 
npon  completion  of  tbe  irork,  "by  wamnta  to  be 
drawn  upon  the  fund  to  be  collected  and  paid  into 
tbe  dty  treasury  for  that  purpose."  Thecontraots 
were  completed,  and  the  'warrants  issued  to  the 
contractors.  The  warrants  required  the  treasurer 
to  pay  the  amount  for  which  they  were  drawn 
**out  of  the  special  fund  for  the  improvement  of 
Ii  Street,  assessed  upon  certain  of  the  lota  and 
blocks  abutting  upon  said  street.^'  The  notice  of 
tbe  proposed  improvement  of  tbe  street,  required 
by  the  charter  of  tbe  City  to  be  given  as  prelimi- 
nary to  ordering  the  Improvement,  and  letting  the 
oontraot  to  do  tbe  work,  was  set  out  In  the  oom- 
plaint: and  it  is  con<»ded  to  be  the  notice  which  the 
said  droull  court  and  this  court  have  heretofore 
adjudged  defective  and  void,  I  tiiink  we  may  in- 
fer from  the  allegatloiia  of  the  oomplaint  that  after 
tbe  improvement  of  the  street  waa  (xunideted,  and 
6I1.B.  A. 
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council,  to  wit,  giving  the  notice  of  tbe  pro- 
posed improvement,  was  fatally  defectiva 

Hawthorne  v.  £kut  Fm-tland,  18  Or.  280; 
SpringfiM  MiUing  Oo.  v.  Lane  County,  6  Or. 
265;  Zottman  v.  San  Frandaeo,  90  Cal.  97. 

It  would  be  contrary  to  reason  to  say  that 
this  coDtract  does  not  bind  the  adjacent  prop- 
erty which  is  made  primarily  liable  for  im- 
provements, but  that  it  binoB  all  the  other 
property  in  the  City,  which  would  be  the  ef- 
fect of  chwging  the  upense  upon  the  general 
fund. 

Murphy  T.  LoreUeiUe,  9  Bosh,  189;  SaaOon  r. 
St.  Joaeph,  60  Mo.  158;  Sa^  v.  WiUianuburgh, 
24  Barb.  437;  Brady  v.  New  York,  16  How.  Pr. 
48-3;  Graven^  v.  Selvage,  10  Bush,  707. 

The  City  should  not  besnbjected  toageneral 
judgment,  unless  it  can  afterwards  reimburse 
Itself  by  an  assessment. 

1  DiU.  Mun.  Corp.  8d  ed.  g  483;  BaAn  v. 
BeUet>ue  (Ky.)  8  8.  W.  Rep.  183;  Daly  t.  San 
IPrandteo,  72  Cal.  164. 

Strahan.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  against  the  de- 
fendant for  the  agreed  price  andvatue  of  cer- 
tain materials  furnished  by  the  plaintiff  for  the 
defendant,  and  used  in  tbe  improvement  of  one 
of  its  streets  by  the  direction  of  its  common 
council.  The  third  amended  complaint  states 
the  facts  upon  which  the  plaintiff  relies,  in  sub- 
stance, as  follows: 


the  said  warrants  Issued,  the  oonuntra  council  of 
the  City  was  prevented  from  collecting'  the  whole 
amount  of  the  aaseasments  upon  the  property  as- 
sessed.  In  oonsequenoe  of  tbe  defectiveness  of  sucb 
notice;  and  henoe  a  defldenorooeurredwlilah  pre- 
vented tbe  p^ment  of  the  entire  sum  for  complet- 
ing the  Improvement,  and  which  has  occasioned 
the  Utigatlon.  The  question,  therefore,  to  be  de- 
termined Is  whether  the  City  became  liable,  under 
theelreumstanoea,  to  pay  tbe  Mpmse  of  tbe  im- 
provement. 

The  appellant's  counsel  oontend  that,  as  the  com- 
mon council  of  the  City  Is  invested  with  authority 
to  Improve  tbe  sbwets  within  it,  and  has  power  to 
determine  and  prorlcle  everything  neoeeeary  and 
convenient  to  aocomplish  that  end,  ft  has  primary 
power  over  that  subject,  and  that  such  power 
stands  upon  a  different  footing  from  one  the  exe- 
cution of  wblob  Is  specifically  circumscribed  and 
limited.  To  apply  tiiis  principle  to  the  oaee  in 
hand,  theoonnsd  must  neoessarlly  claim  that  the 
common  oounoil  of  tbe  City  has  general  authority 
to  Improve  Its  streets,  and  that  it  is  optional  wheth- 
er it  will  pay  the  expense  of  aaxHi  Improvement 
out  of  the  general  fund  of  the  0117,  or  from  a  fund 
raised  by  an  assessment  upon  the  lots  and  blocks 
abutting  upon  the  street  improved.  It  is  evident 
that,  if  tbe  common  council  posseesee  authorl^  to 
the  extent  suggested,  the  CMy  m»j  become  liable 
to  a  contractor  for  the  contract  price  of  an  im- 
provement, although  tbe  contract  were  let  upon  the 
terms  that  the  price  should  be  paid  out  of  a  fund 
to  be  raised  by  local  assessment.  In  such  a  case  tbe 
obligation  to  raise  the  fund  would  bind  the  City. 
The  common  council  having  a  general  authority  to 
contract  for  the  improvement  of  a  street,  the  foil- 
ure  to  comply  with  conditions  authorizing  the  as- 
sessment of  tbe  costs  of  the  Improvement  would  not 
affect  the  rights  of  the  contractor.  He  In  Oiat  case 
could  well  say  to  the  City:  "You'oontracted  with 
me  to  do  the  work.  I  agreed.  It  Is  tarue,  to  receive 
my  pay  therefor  out  of  a  epecdal  fund  iridoh  your 
agent  taoKly  agreed  to  raise,  and  It  Is  not  my  fanlt 
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That  the  plaintiff  is  a  private  'corporation, 
and  the  defendant  a  public  municipal  corpora- 
tiOD.  That  on  the  8th  dar  of  September,  1883, 
the  common  council  of  uie  City  of  East  Port- 
land duly  passed  a  resolution  to  improve  L 
Street,  in  said  City,  from  Water  Street  to 
Twelfth  Street,  In  said  City,  in  pursuance  of 
-trbich  the  following  notice  was  published  for 
the  full  ttme  and  In  the  manner  required  by  the 
city  charter: 

□IPBOVEHBNT  OF  L  STBEST. 

Notice  Is  herebyKlTen  that  tbe  common  coun- 
cil of  tbe  City  of  lost  Portland  propose  to  im- 
prove  L  Street  from  the  west  line  of  Water 
Street  to  the  center  line  of  Twelfth  Street  as 
follows:  By  building  an  elevated  roadway  and 
flidewalk  of  full  width  from  Water  Street  east- 
ward to  the  hank  of  earth  elevated  between 
Third  and  Fourth  Streets;  and  from  such  point 
eastward  to  Fifth  Street,  by  laying,  where  the 
same  maj  be  required,  a  puok  roadw^  of  full 
widthTwtth  sidewalk:  and.  tiom  Fifth  Street 
eastward  to  Asylum  Slough,  by  laying  a  gravel 
roadway,  full  width,  with  wooden  gutters  and 
crosswalks  where  required;  by  building  an  ele- 
vated roadway  and  sidewalk  of  full  widfli  across 
Asylum  Slough;  and,  from  Asylum  Slough  to 
Twelfth  Street,  bv  laying  a  gravel  roadway, 
fuU  width,  wooden  gutters,  sidewalks  and 
crosswalks.  All  of  sud  improvements  to  be 
on  tiieestabUshed  grade,  and  cost  of  same  to  be 
useased  to  adjacent  property.  By  order  of  the 
common  council. 

J.  T.  Stewart,  Auditor  and  Clerk. 


That  no  other  notice  was  given  for  such  im- 

{>rovement,  and  said  resolution  was  substantlal- 
y  the  same  as  tbe  said  notice.  That  after- 
wards, on  the  16th  day  of  October,  1885,  the 
said  common  coundl  passed  an  ordinance  (No. 
826)  entitled  "An  Ordinance  to  Provide  the 
Time  and  Manner  of  Improving  L  Street," 
which  ordinance  is  as  follows: 

"The  City  of  East  Portland  does  ordain  as 
follows;  Whereas,  the  common  council  or 
board  of  trustees  of  the  Citv  of  East  Portland 
has,  at  different  times,  maae  partial  improve- 
ments on  L  Street,  in  the  Cl^  of  East  Portland: 
and  whereas,  tbe  common  coandl  now  pro- 
poses to  make  a  full  improvement  of  said 
street  from  the  west  line  of  Water  Street  to  the 
center  line  of  Twelfth  Street:  Therefore  the 
City  of  East  Portland  does  ordain  as  follows: 
Section  1.  The  proposed  full  improvement  of 
L  Street  from  the  west  line  of  Water  Street  to 
tbe  center  line  of  Twelfth  Street,  as  hereafter 
provided,  shall  be  completed  on  or  before  the 
first  day  of  February,  1884,  due  notice  thereof 
having  been  given  by  publication,  as  will  more 
fully  appear  by  the  proof  thereof  duly  pre- 
sented and  filed  In  the  ofiSce  of  the  auditorand 
clerk.  Sec.  3.  The  improvement  of  said  street 
shall  be  made  aa  follows:  By  building  an  ele- 
vated roadway  and  sldewBtt^  f^  width  of 
streets,  in  accordance  with  the  ^ans  and  sped- 
ficattons  made  by  the  city  surveyor,  and  filed 
with  the  recorder  of  said  City,  and  adopted  hj 
tbe  common  council,  October  15,  1888,  from 
the  west  line  of  Water  Street  eastward  to  tbe 
land  or  earth  elevation  between  Third  and 


tbatltwasnotntoed."  Tbe  dty,  under  such  oir- 
oumitaiioes,  wouM  oooapy  tlie  same  poaltlOD  of  a 
natural  penon  traoaaoUnr  his  aSalfs  throu^  an 
acent. 

Bat  It  oanoot  be  maintained  that  the  Clt^  of  East 
Portland,  In  reference  to  the  tanprovement  of 
streets  within  its  tMundartos,  oooupies  aar  such 
status  as  Bunreeted,  The  streets  belontr  to  the  pub- 
lic. The  City  has  no  proprietorship  in  them.  They 
are  improved  for  the  benefit  of  the  public  and  ad- 
joining propertyowneis.  The  oost  of  the  improve- 
ment is  aasessed  upon  abutting  property  beoause 
It  is  supposed  to  be  l^ieteby  benefited  to  the  extent 
of  soob  ooat.  Tlie  oommon  oousdl  in  tlie  aBair  is 
mezely  an  airent  for  the  putdio  and  the  property 
owners  referred  to.  It  has  no  dtsaretlon  whatever 
in  the  matter,  except  to  propose  the  making  of  the 
lmprovemeDt{  Its  authority  Is  purely  rtatutory. 
It  Is  empowered  by  tbe  charter  to  'Improve  tlie 
sidewallts,  pavements,  streets  and  parte  of  streets 
within  the  limits  of  the  City,  making  full  or  partdel 
Improvements  tliereof."  But  tbe  mode  by  which 
the  power  is  to  be  exercised  la  specifically  pointed 
out  In  the  charter.  It  is  required,  when  it  proposes 
to  make  such  Improvement,  to  cause  notice  thereof 
to  be  given  by  publishing  a  notice  for  fifteen  days 
previous  to  the  undertaUog  of  the  improvement 
in  certain  newspapers,  ^e  notloe  must  specify 
with  convenient  certainty  the  street  or  part  of 
atreet  proposed  to  be  improved,  and  the  kind  of 
Iminovement  to  be  made.  Within  ten  days  from 
the  final  publication  of  such  notloe  tbe  owners  of 
a  majority  of  tbe  property  adjacent  to  such  street, 
or  part  thereof,  as  the  case  may  be,  may  make  and 
file  with  the  recorder  of  the  City  a  written  remoo- 
atranoe  against  the  proposed  improvement,  and 
thereupon  the  same  sluU  not  bo  fnrtiier  proceeded 
Kith  or  made.  ISiere  is  anotlier  seotfon  In  the 
oliarter  which  authoilaas  proceedings  for  the  im- 
provement of  a  street  to  be  taken  witfaont  giving 
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the  fifteen  days'  notioe  rtfarred  to,  whenever  tbe 
owner  or  owners  of  two  thlnta  of  tbe  adjaoent 
property  shall  In  wriidng  petition  the  oonnoU  tlieie- 
for.  The  common  council  of  the  City  is  not  au- 
thorized to  make  any  Improvement  of  a  street 
therein  otherwise  than  subject  to  the  condltloas 
hereia  mentioned,  and.  it  being  only  tlie  oreatim 
of  tbe  Statute,  It  has  no  power  except  that  con- 
tained in  the  Act  Inoorporatlog  the*  City;  and  the 
mode  In  which  it  is  required  to  exercise  the  power 
there  given  it  "oonfltltutea  tbe  measure  of  the 
power."  Zottman  v.  San  PranciBoo,  M)  Oai.  Ult 
Murphy  V.  Louisville,  9  Bush,  108;  Springfield  XiU- 
Ittg  Co.  V.  Lane  County,  B  Or. 

According  to  this  view,  which  is  sustained  upon 
both  principle  aad  authority,  the  mode  here  indi- 
cated Is  the  only  one  which  autlunlaed  theoommoo 
council  to  let  oontraota  for  the  Improvement  of 
said  L  Street:  and  the  notioe  of  the  Intraded  im- 
pTOvement  being  defective,  as  we  held  In  Haw- 
thorne v.  ^t  Portland,  13  Or.  271,  it  follows  that 
no  valid  cratraots  for  that  purpose  were  ever  let. 
It  b  therefore  very  dUBcult  to  find  any  reasonaUe 
grounds  upon  which  the  liablll^  of  the  City  to  the 
contractor  or  his  saslgnee,  the  appellant,  can  at- 
tach. No  such  liability  can  possibly  arise  out  of 
anylmidled  otdigatlon  upon  the  part  of  theCaty. 
as  It  had  no  power  to  create  an  express  one. 

The  appellant's  counsel  Insists  that  an  irregular- 
ity In  the  proceedings,  which  might  avoid  the  aaseas- 
ment,  will  furnish  no  defense  to  tbe  Ctty,  when 
sued  for  doing  the  work.  Mid  dtes  In  support  e< 
that  view  Moore  V.  New  Tork,  78  K.Y.aa^  Asthe 
City  of  Bast  Portland  could  not  make  itself  liable 
on  any  such  contract,  I  do  not  see  how  It  could  be 
made  so  in  consequence  of  the  irregularity  referred 
to.  That  to  tbe  difference  between  this  case  and 
that  of  Moore  V.  New  York.  Inthe  lattweaaethe 
city  could  not  have  been  obligated  to  pay  for  the 
work  whloh  the  Groton  aqueduct  board  oontraoted 
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Fourth  Streets,  and  from  such  point  eastward 
to  Fifth  Street,  by  laying  a  plaok  roadway  full 
width,  with  plank  gutters  and  sidewalks,  and 
from  Fifth  Street  to  Asylum  Slough  by  mak- 
ing a  gravel  roadway  of  full  width,  with  plank 
gutters,  side  and  ctobs  walks,  and  bv  building 
an  elevated  roadway  and  (ddewalks  of  full 
width  of  said  street,  in  accordance  with  the 
plans  and  apeciflcatioDS  made  by  the  city  sur- 
veyor, and  filed  with  the  recorder  and  auditor, 
and  adopted  by  the  common  council,  October 
15,  1888,  and  from  the  Asylum  Slough  east- 
ward  to  the  center  line  of  Twelfth  Street  br 
making  a  graveled  roadw»  of  full  width,  with ' 

glaok  gutters  and  aide  and  cross  wa1k&  Bee. 
,  All  of  said  improvements  to  be  upon  the  es- 
taUished  grade,  and  made  in  accordance  with 
ordinance  rio.  897  of  the  City  of  East  Portland, 
and  entitled  'An  Ordinance  Re  latin  e  to  the  Im- 
provements of  Streets.'  Sec  4,  All  of  said 
unprovements  shall  be  made  at  the  expense  of 
the  adjacent  prop«ty,  and  shall  be  completed 
to  the  satisfaction  of  the  committee  on  streets 
and  public  property,  the  city  surveyor  and 
street  commissioners.  Sec.  6.  The  contractor 
ahall  take  control  of  the  work  during  its  pro- 
gress, and  he  shall  be  responsible  for  any  acci- 
dent occasioned  by  carelessness  or  neglect." 

That  said  cndinwce  was  duly  ^proved  by 
the  mayor  of  said  City,  and  afterwards  on  the 
lOtb  d^  of  November,  1888,  the  City,  acUng 
1^  and  throngb  its  committee  on  streets  and 
puUic  piDpi^,  by  virtue  of  ordlnaiuw  No. 


to  be  done.  The  common  oouncil  of  the  dty  had  ' 
attempted  to  authorize  the  board  to  let  the  con- 
traot,  but,  owlniT  to  ao  trreffularltr  or  Informality 
Id  the  action  of  the  oommon  oounoll  In  passlnff  the 
ordlnanoe  for  the  pavement  of  the  avraue,  tt  was 
claimed  that  the  board  did  not  have  authority  to 
let  It  The  work,  however,  had  been  performed, 
and  the  olty  had  the  benefit  ot  il,  and  the  court  In- 
tlmated  Btronvly  that  under  the  oircunutanoes  It 
might  be  estopped  from  avalUng  Itself  of  the  ben- 
efit of  the  Irr^ularltles  in  the  exercise  of  power 
conferred,  or  that  there  might  be  a  ratification  of 
the  cMQtract.  The  court,  howerer,  held  that  the 
ordlnanoe  was  valid.  That,  of  course,  was  conclus- 
ive of  the  case;  and  oonsequently  all  that  was  aald 
about  ettoppel  and  ratification  was  In  fact  mere 
dicta,  though  It  was  In  line  with  a  number  of  oases 
upon  that  point. 

But  1  do  not  thlok  that  any  court  has  ventured 
so  far  as  to  hold  that  a  manlolpal  corporation  will 
become  Uable  In  any  case  upon  a  contract  which 
it  bad  no  power  to  make  In  the  outset.  The  com- 
mon council  of  the  City  of  Bast  Portland  had  no 
authority,  as  we  have  endeavored  to  show,  to  make 
a  contract  for  the  Improvement  of  a  street  In  that 
City,  whereby  tt  could  bind  Itself  to  pay  the  cost 
thereof  out  of  the  Rcneral  fund  of  the  City,  and 
yet  this  court  la  asked  to  bold  ttiat  It  is  liable  upon 
auch  contract.  Such,  at  least,  would  be  the  effect 
of  our  dectatoD  if  we  were  to  decide  that  the  a|>- 
pellaQt  was  entitled  to  recover  in  the  action 
brought  In  the  circuit  oourt.  The  appellant^s  coun- 
sel appears  to  claim  that,  as  formal  oontraccs  were 
signed,  by  the  language  of  which  the  City  agreed 
to  pay  the  contractor  "by  warrants  to  be  drawn 
upon  the  fund  to  be  collected  and  paid  Into  the 
dty  treasury  for  that  purpose,"  a  duty  devolved 
upon  the  city  authorities  to  supply  that  fund. 
This  doubtless  would  be  so  If  the  writings,  which 
purported  to  be  oontraots,  were  suoh  In  fitet.  But 
under  the  circumstances  they  were  not  contracts; 
they  had  no  validity.  The  common  council  did  not 
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887,  entitled  "An  Ordinance  Relating  to  the 
Improvement  of  Streets,  and  Letting  Contracts 
Therefor,"  approved  August  9,  1888,  entered 
into  a  contract  with  C.  L.  Spore  to  improve 
said  L  Street  abutting  u  pen  bloclts  Nos.  1«)  and 
163,  among  others,  a  copy  of  which  contract  is 
hereto  attached,  and  marked  "A,"  and  made  a 
part  hereof,  and  at  the  same  time  made  a  con- 
tract similar  in  terms,  except  the  prices  were 
different,  with  Eeenan  ft  Hamilton,  for  the  im 
provement  of  L  Street  abutting  on  blocks  88 
and  100.  That  said  Spore  and  Keenan  ft  Ham- 
ilton duly  fumifihed  bonds  for  the  faithful  com- 
pletion ot  said  work.  That  thereafter,  and 
within  the  time  required  by  sidd  ordinance,  said 
Spore  and  Keenan  ft  Hamilton  duly  completed 
the  work  required  by  said  contract  upon  said 
street  opposite  tbe  said  blocks  fS8, 100.  140  and 
163,  and  that  afterwards  tbe  said  City  and  the 
said  Spore  and  the  said  £eenan  ft  Hamllttm 
met  together,  and  bad  a  settlement  for  and  con- 
cerning the  work  done  under  said  contracts 
opposite  the  naid  blocks  Nos.  88, 100, 140  and 
163,  and  there  was  foimd  to  be  due  to  the  said 
Spore  the  sum  of  $1,944.80,  and  to  tbe  said 
Keenan  ft  Hamilton  tbe  sum  of  $443.70,  and 
that  thereupon  the  said  City  issued  its  warrants, 
as  followB: 

$79.86.    East  Portland.  Or„  March  5, 1884. 

To  tbe  Treasurer  nt  tbe  Ci^  of  Bait  Port- 
land: Fi^  to  C.  L.  Spore  or  bearer  seventy- 
nfaie  ^  dollara  out  of  the  special  fund  for  toe 


give  the  requlafte  notice  of  the  pri^Msed  Improve- 
ment; consequently  all  that  was  done  between  tt 
and  the  contractor  In  reference  to  that  matter  was 
a  mere  nullity.  This  may  be  regarded  a  barsb  rule, 
as  against  tbe  contractor,  who  would  not  be  sup- 
posed to  know  when  he  entered  tulo  the  contract 
to  improve  tbe  street  but  that  the  requisite  notice 
of  its  proposed  improvonent  had  been  given.  The 
court,  however,  does  not  make  tlie  rule.  The  Leg- 
islature made  it.  It  provided  the  mode  wtiloh  the 
common  oouncU  of  the  City  should  pursue  in  the 
improvement  of  streets,  and  the  oourt  has  no 
right  to  adopt  a  different  one.  If  the  LoglBlstan 
had  seen  fit  to  empower  tbe  Obr  to  oaose  sotfli  Im- 
provements to  be  made  at  Its  own  cost,  to  be  paid 
aa  its  debt,  we  could  very  conslstentlT  determine  It 
liable  to  pay  for  such  work  although  the  prooeed- 
Iniis  authorizing  the  letting  the  contract  to  do  the 
work  were  Irr^fular,  and  void  even;  as  the  result 
of  our  decision  in  that  case  would  not  be  to  shift  the 
liability  from  parties  which  the  hiw  had  designated 
to  a  party  Incapatde  under  the  laws  of  creating  It 
origlnaUy,  and  thereto  thwart  tbe  evident  Intui- 
tion of  the  Leglaiutore.  If  the  mode  prescribed  In 
the  charter  which  requires  tbe  cost  of  the  Improve- 
ment of  a,  street  to  he  aesessednpon  the  property 
adjacent  thereto  has  not  been  punued,  and  Injus- 
tice Is  occasioned  thereby,  tbe  Legislature  could 
probably  remedy  it  by  directing  a  new  assessment 
to  be  made  upon  the  property  benefited.  That 
branch  of  the  government  has  ample  autiiorlty  to 
cure  any  defects  arising  from  a  failure  to  comply 
with  the  requirements  of  an  act  which  it  could 
have  dispensed  with  in  its  adoption,  but  the  courts 
have  no  other  alternative  than  to  administer  the 
provtsions  of  existing  statutes.  It  was  the  duty  of 
tbe  appellant's  assignor,  when  he  bid  for  the  work, 
and  executed  the  stipulations  to  perform  it,  to  as- 
certain whether  or  not  the  oommon  council  bad 
oompMed  with  the  conditions  of  tbe  obarterwbiob 
authorised  it  to  be  let.  The  Judgment  upon  de- 
murrer must  thereftne  be  affirmed*.  ■ 
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impTOTemeDt  of  L  Street,  assessed  upon  lot  8, 
block  162,  for  the  ImproTemeDt  of  said  street. 
L  K.  BamiderB,  Mayor. 
Attest:     .  J.  T.  Stewart,  Recorder. 

Then  follows  a  larjce  nmaber  of  other  war- 
rants in  like  form  aod  in  varying  amounts,  each 
one  payable  out  of  the  fund  tor  the  improve- 
ment of  L  Street  assessed  upon  some  lot  or 
lots,  either  In  block  8S,  100, 140  or  168,  and 
amounting  in  the  aggregate  to  the  sam  of 
$S,887.60.  Tbat  each  of  said  warrants  was 
duly  presented  to  the  .treasurer  of  East  Port- 
land, and  payment  thereof  refused  for  want  of 
funds  to  pay  the  same.  That  each  of  said  con- 
tracts, as  well  as  each  of  said  warrants  issued, 
and  all  claims  thereunder,  was  duly  assigned 
to  the  plaintiff,  and  that  ptaintiff  is  now  the 
owner  and  bolder  thereof.  That  at  various 
times  since  said  warrants  were  duly  preseoted 
for  payment,  and  payment  thereof  refused  by 
the  defendant,  and  that  the  defendant  was  also 
requested  to  provide  a  fund  for  the  paymentof 
said  warrants,  which  it  refused  to  do.  Tbat 
the  City  has  failed,  neglected  and  refused  to 
cause  the  said  several  sums  to  be  assessed  to  the 
said  several  lots  aod  blocks  named  in  said  war- 
rants to  be  collected,  except  that  the  owner  of 
block  No.  140  paid  into  court  for  the  benefit  of 
said  City  the  sum  of  flOO,  and  the  owners  of 
block  163  paid  into  this  court  the  sum  of  $100 
for  the  benefit  of  said  City.  Tbat  said  sums 
were  paid  on  account  of  said  improvements, 
and  were  received  by  said  Cii7  on  account 
thereof,  and  were  paid  by  said  owners  in  pay- 
ment upon  their  said  assessments.  Tbat  the 
total  amount  assessed  by  said  City  of  East  Port- 
land fbr  the  improvement  mentioned  in  said 
ordinance  for  the  improvement  of  L  Street  was 
$17,489.60.  That  there  has  been  paid  into  the 
city  treasury  on  account  of  said  improvements 
the  sum  of  $11, 117.62,  all  of  which  has  been 
paid  out  by  said  City  upon  other  warrants  is- 
sued for  said  improvements,  except  the  sum  of 
$200,  collected  as  benSn  set  forth.  That  the 
payment  of  all  said  sums  upon  other  warrants, 
to  the  exclusion  of  the  plaintiff's  said  warrants, 
was  wrongful,  aod  without  authority  of  law. 
That  said  City  refuses  to  take  any  further  steps 
to  collect  said  money,  or  to  pay  said  warrants 
or  any  part  thereof. 

By  the  terms  of  the  contracts  entered  Into, 
by  the  City,  with  the  contractors,  and  which 
are  annexed  to  the  complaint  as  apart  thereof, 
the  City  agreed  and  obli^ted  itself  to  pay  for 
the  work  according  to  certain  rates  specified, 
by  warrants  to  be  drawn  upon  the  fund  to  be 
collected  and  paid  into  the  city  treasury  for 
that  purpose. 

To  thu  complaint  the  defendant  demurred, 
for  the  reason  that  the  same  does  not  state  facts 
sufiScteni  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  by  the  court,  and  a 
final  judgment  entered  against  the  plaintiff  for 
costs,  from  which  Judgment  this  appeal  is 
taken. 

1.  By  article  6,  §  1.  of  the  Amended  Charter 
of  East  Portland  (Laws  1886,  p.  314),  it  k 
among  other  things  provided:  "Sectlonl.  The 
common  council  is  authorized  and  empowered 
to  lay  out,  establish,  vacate,  widen,  extend  and 
open  streets  or  parts  of  streets,  and  alleys  or 
parts  of  alleys,  in  said  City,  and  to  appropriate 
6L.R.  A. 


private  property  for  tbat  purpose,  and  to  alter 
or  establish  the  grade  of  any  street  or  part 
thereof,  and  to  improve  tiie  sodewalfca,  pave- 
ments, streets  and  parts  of  streets,  within  the 
limits  of  the  City,  making  full  or  partial  im- 
provement thereca.  And  it  has  full  power  to 
determine  and  provide  for  everything  neces- 
sary and  convenient  to  the  exercise  of  the  au- 
thority herein  granted."  Section  3  of  article 6 
is  as  follows:  "Sec.  3.  When  any  improvements 
mentioned  In  the  preceding  section  are  to  be 
made,  the  couocil  shall  cause  the  recorder  to 
sive  notice  of  the  same  by  publishiug  a  notice 
for  fifteen  days  previous  to  the  undertaking  of 
such  improvement  in  some  daily  or  weekly 
newspaper  published  in  the  City  of  East  Port- 
land, or  in  the  City  of  Portland.  Such  notice 
must  specify  with  convenient  certainty  the 
street  or  part  of  street  proposed  to  be  improved, 
or  of  which  the  grades  are  proposed  to  be 
established  oraltered,  and  the  kind  of  improve- 
ment to  be  made." 

Section  S  authorizes  the  owners  of  a  majority 
of  the  property  adjacent  to  such  street,  or  part 
thereof,  as  the  case  may  be,  to  make  and  file 
with  the  recorder,  within  ten  days  from  tbe 
final  publication  of  such  notice,  a  written  re- 
monstrance against  tbe  proposed  improvement, 
grade  or  alteration  thereof,  and  thereupon  the 
same  shall  not  then  be  further  prooseded  wIUi 
or  made.  Sectiou  4  empowers  the  council,  if 
no  such  remonstrance  be  made,  at  its  earliest 
convenience,  within  six  months  from  tbe  final 
publication  of  such  notice  to  establish  the  pro- 
posed grade,  or  alteration  thereof,  or  to  com- 
mence to  make  the  proposed  improvement  as 
thereinafter  provided. 

Section  5  of  said  article  is  as  follows:  "Sec.  S. 
In  case  the  notice  be  for  tbe  improvement  of  a 
street,  or  part  thereof,  tbe  council  may  pro- 
ceed to  ascertain  and  determine  the  probable 
cost  of  making  such  improvement,  and  assess 
upon  each  lot  or  part  thereof  liable  therefor  it£ 
proportionate  share  of  such  cost.  And  if  the 
council  shall  adjudge  tbat  any  such  tot  or  part 
of  lot  would  not  be  benefited  by  the  improve- 
ment in  the  full  sum  of  the  cost  of  making  tbe 
same  upon  the  halt  of  the  street  abutting  upon 
such  lot  or  part  of  lot,  the  council  shall  assess 
upon  audi  lot  or  part  of  Yot,  as  its  poportion- 
ate  share  thereof,  stub  sum  only  as  it  shall  find 
the  lot  or  part  of  lot  to  be  benefited  by  such 
improvement." 

Section  6  directs  that  when  the  probable  cost 
has  been  ascertained  and  determined,  the  coun- 
cil must  declare  the  same  by  ordinance,  and 
direct  its  clerk  to  enter  a  statement  thereof  in 
tbe  docket  of  city  liens  as  provided  in  the  next 
succeeding  section.  Section  7  defines  the 
docket  of  city  liens,  and  prescribes  the  effect  of 
entries  tha%fn.  Section  9  prescribes  the  man- 
ner in  which  the  auditor  shall  ascertain  the 
ownership  of  property  in  the  City  to  be  affected 
by  this  tax.  Section'  10  prescribes  a  notice  of 
fifteen  days  before  a  sum  of  money  assessed 
for  a  street  improvement  is  collectible,  and 
how  such  notice  must  be  given,  and  what  it 
shall  contain.  Section  U  prescribes  when  and 
under  what  circumstances  a  warrant  may  issue 
for  tbe  collection  of  such  tax;  and  sections  18, 
18,  14,  16,  16  and  17  prescribe  what  the  war- 
rant shall  contain,  and  the  manner  of  execut- 
ing it,  and  on  what  terms  apd.  bow  prpperty 
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sold  for  Boch  tax  may  be  redeemed.  Section 
18  prescribes  that,  if  the  benefits  to  accrue  toa 
poracular  lot  shall  not  be  eqaal  to  the  cost  of 
makbig  such  improrement,  the  excess  of  the 
cost  oTer  and  above  the  benefits  received  shall 
not  be  paid  out  of  the  general  fund  of  ttie  Citj. 
Section  19  relates  to  the  cost  of  improTinK  at 
the  intersection  of  streets.  Section  20  declares 
the  effect  of  a  tax  sale  under  the  preceding 
fiectioDS.  Section  31  authorizes  anyone  haTing 
a  lien  on  any  lot  by  a  judgment,  decree  or 
mortgage,  after  any  such  tax  becomes  delin- 
4inent,  to  pay  fbe  same,  and  add  the  amount  to 
hialieD. 

Section  33  provides:  "Sec.  32.  The  council 
must  provide  by  ordinance  for  the  time  and 
manner  of  doing  the  work  on  any  proposed 
improvements,  subject  only  to  the  following 
restrictlonB:  (1)  After  proper  notice  the  work 
must  be  let  to  the  lowest  reqmnsible  bidder; 
but  a  bid  by  the  owner  or  owners  of  all  the 
property  in  a  block  fronting  on  a  street  pro- 
posed to  be  improved  must  De  accepted  if  as 
low  as  any  other  bid,  and  the  council  may  pro- 
Tide  for  the  rejection  of  any  or  all  bids  deemed 
unreasonable,  and  that  the  bid  of  any  person 
who  has  before  bid  or  contracted  for  such 
work,  and  been  delinquent  therein,  shall  not 
be  reoetved.  The  council  shall  provide  for 
taking  security  by  bond  for  the  laitbful  per- 
formance of  any  contract  let  under  its  author- 
ity, and  the  provisions  thereof  shall  be  enforced 
by  an  action  in  the  name  of  the  City  of  East 
Portland."  Section  23  provides  what  shall  be 
done  upon  the  completion  of  the  work;  and 
section  34  provides  for  a  further  assessment 
sgainst  the  piece  of  property,  where  the  first 
was  insufficient  to  pay  the  cost  thereof.  Sec- 
tion Sff  provides  for  returning  the  surplus  to 
the  lot-owner  in  case  more  money  was  collect- 
ed than  was  necessary.  Section  26  provides 
(hat  moneys  collected  upon  assessments  forim- 
provements  shall  be  kept  as  a  separate  fund, 
and  in  no  wise  used  for  any  other  purpose 
whatever.  The  othersections  of  the  article  re- 
late to  the  subject  of  street  improvements,  but 
they  in  no  manner  afFect  the  questions  present- 
ed Jot^  this  record. 

The  only  question  presented  for  our  consid- 
eration is  the  question  of  the  City's  liability 
under  the  facts  above  stated.  In  Bdwthorne 
T.  Biut  PorGand,  18  Or.  971,  this  court  had 
some  of  the  facts  growing  out  of  the  improve- 
ment of  L  Street  before  it  In  that  case  it  was 
held  that  because  the  notice  given  by  the  coun- 
cil of  the  proposed  improvement  contained  the 
words  "by  laying,  where  the  same  may  be  re- 
quired, a  plank  roadway,"  etc.,  the  city  failed 
to  create  a  lien  upon  the  abutting  property  for 
the  cost  of  such  improvement  It  is  now  in- 
sisted that  by  reason  of  such  defective  notice 
the  City  is  in  no  manner  liable  for  the  material 
or  labor  used  In  making  the  improvements,  al- 
though the  contractors  fully  performed  their 
agreement,  and  completed  the  work  according 
to  the  plans  and  specifications  for  the  same. 

turning  again  to  section  1,  art.  6,  of  the 
Charter,  mpra,  it  will  be  seen  that  the  com- 
mon council  possesses  plenary  power,  among 
other  things,  "to  improve  the  sidewalks,  pave- 
ments, streets  and  i>arts  of  streets,  within  the 
limits  of  the  City,  maklne  full  or  partial  im- 
provement  thereof;  and  It  has  full  power  to 
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determine  and  provide  for  ever^tbiue  neces- 
sary and  convenient  to  the  exerciae  oi'the  au- 
thority hei^n  granted," 

Power  could  hardly  be  conferred  in  more 
comprehensive  terms;  and,  standing  alone, 
there  could  be  no  doubt  that,  in  the  exercise  of 
this  power  the  council  would  have  authority  to 
provide  money  tiiat  might  be  necessair  from 
any  source  from  which  it  is  authorized  by  its 
charter  to  raise  mon^  for  corporate  purposes; 
to  pay  for  any  such  improvementa  money 
woiud  be  both  necessary  and  convenient  for 
such  a  purpose.  Wafnng,  for  the  present, 
any  reference  to  the '  subsequent  provisions 
of  the  charter,  let  us  follow  for  a  short  time 
some  of  the  authorities  which  seem  to  have  a 
bearing  on  this  subject. 

Maher  v.  Chicago,  38  111.  366,  is  a  case  where 
the  plaintiff  did  work  for  the  dty  in  dredring 
and  deepening  the  river  In  front  of  fsertainlots, 
with  the  understanding  that  he  should  be  paid 
from  special  assessments  to  be  made  upon  the 
property  for  that  purpose.  The  courts  decided 
that  no  special  assessments  could  be  made  for 
such  purpose,  but  the  city  was  held  liable. 
In  passing  upon  the  city's  liability  the  conrt 
said:  "Uuless  we  assume  that  the  council  is- 
sued Its  warrant  to  compel  the  payment  of 
money  under  pretense  of  liquidating  a  liaUl- 
ity,  which  they  intended  afterwards  to  deny, 
— an  assumption  we  would  by  no  means  make, 
— then  we  must  regard  it  as  settled  that  that 
body,  bv  a  deliberate  official  act,  appropriated 
the  plaintiff's  work,  and  acknowtedged  it  to 
create  a  valid  debt  against  the  dty.  To  hold 
othenrise  would  be  to  hold  that  the  coundl 
was  endeavoring  to  raise  money,  by  a  compul- 
sory process,  upon  pretenses  that  were  false. 
The  action  of  the  mayor  and  other  officials  may 
not  have  bound  the  council,  but  by  this  pro- 
ceeding it  recognized  and  ratified  that  action, 
and  deliberately  bound  itself." 

So  in  LeaventDortA  v.  MiUa,  6  Kan.  288,  it 
was  said:  "The  contractor  and  his  representa- 
tives had  no  authority  to  sell  said  lots,  nor  to 
enforce  the  payment  for  the  contractor's  serv- 
ices in  any  other  manner  from  the  lot-owners. 
The  lot-owners  are  never  directly  or  primarily 
liable  to  the  contractor  for  grading  done  by 
him.  They  are  liable  to  the  city  only,  and  the 
city  is  pruiarily  liable  to  the  contractor." 
Purther  on  the  court  says:  "In  this  case  the 
city  did  not  take  the  necessary  steps  to  relieve 
itself  from  liability  to  the  contractor,  and 
hence  the  judjgment  of  the  court  below,  gainst 
the  city  and  m  favor  of  the  representatives  of 
the  contractor,  for  the  value  of  the  grading, 
was  correct." 

Leavenworth  v.  SttUe.  IS  £an.  589,  is  another 
case  where  the  city  was  held  liable  for  grading 
In  a  case  where  it  undertook  to  provide  for  the 
payment  by  special  tax,  but  the  assessment 
was  void  by  reason  of  some  informality.  The 
property  in  front  of  which  the  grading  was 
done  belonged  to  Stille's  wife,  but  he  did  the 
grading  under  a  contract  with  the  city.  In  di»- 
poslng  of  the  case  the  court  said:  "Stille  pett- 
tion«l,  along  with  others,  forthe  grading  to  be 
done.  Re  sometimes,  in  speaking  of  the  real 
estate,  called  it  his.  It  Is  clamed  that  he  did 
not  do  the  full  amount  of  the  grading  that  he 
agreed  to  do,  and  that  some  of  it  was  not  in 
the  street;  but  it  was  done  whfre  the  dty  en- 

Digitized  by  CjOOg  IC 


288 


OOTL» 


ciiieer  instructed  that  it  should  be  dooe,  and 
Just  as  the  city  CDKineer  instructed  that  it 
should  be  done;  and  the  city  engineer  after- 
wards inspected  and  accepted  the  work,  and 
made  a  report  thereof  to  the  city  council,  and 
the  dty  council  leeularly  confirmed  the  en- 
gineer's report,  and  leriea  a  tax  to  pay  for  the 
grading.  .  .  .  But  the  city  never  provided  asy 
means  for  the  collection  of  said  tax.  It  Is  true, 
the  dty  treasurer  sold  some  of  the  property  on 
said  street  to  pay  said  tax,  but  the  sale  iras  un- 
authorized and  void." 
■  80  in  Kearney  v.  Covington,  1  Met.  (Ky.)889, 
it  was  held,  where  a  person  was  employed  by  a 
city  OGUDcii  to  do  work  <m  a  public  street  un- 
der an  agreement  that  he  should  be  paid  for  it 
when  completed  by  a  tax  on  the  lot-owners, 
that  if  the  city  fails  to  adopt  such  measures  as 
the  charter  requires  to  render  the  lot-owners 
responfdble  it  is  liable  to  the  contractors.  In 
this  case  the  city  failed  I0  comply  with  the 
charts,  so  as  to  make  the  tax  collectible  upon 
which  the  plaintiff  relied  for  payment.  It  was 
accordingly  enjoined,  and  it  was  held  that  in 
such  case  the  dtv  was  liable. 

Morgan  v.  Dwm^e,  28  Iowa,  575,  is  another 
case  very  much  in  point.  The  plaintiff  was  to 
be  paid  for!the  work  when  the  city  collected 
tiie  cost  of  it  from  the  owners  of  adjotniDir  lots. 
The  court  says:  "Under  the  contract  witli  the 
plaintiff,  the  dty  was  bound  to  collect  the  as- 
sessments within  a  reasonable  time  after  the 
wcNrk  was  done,  and  pay  the  plaintiff.  A  fail- 
ure to  do  so  would  render  the  city  liable  to  pay 
the  stipulated  price  for  the  walk.  The  burden 
of  proof  of  diligence  rests  upon  the  city," 

So  in  Louinille  v.  B^/ati,  5  6.  Mon.  109,  the 
contractor  expressly  agreed  to  look  to  the  lot- 
owners,  and  not  to  the  city.  A  certain  ordi- 
nance upon  which  the  contractor  and  the  city 
relied  proved  to  be  invalid.  In  disposing  of 
this  phase  of  the  case  the  court  said  that  any 
Intention  or  agreement  or  stipulation,  on  the 
part  of  the  undertaker,  that  he  swould  look  to 
the  lot-owners  and  not  to  tbe  city  for  remunera- 
tion, was  founded,  not  upon  the  understanding 
that  he  was  to  get  no  compensation  if  the  lot- 
owners  were  not  bound  to  make  it,  but  on  the 
understanding,  based  upon  the  acts  and  repre- 
sentations of  the  agents  of  the  city,  and  upon 
her  express  undertaking,  that  such  orders  had 
been  and  would  be  made  by  the  mayor  and 
coundlmen  as  were  effectual  to  secure  it  for 
them.  If  the  mistake  on  the  subject  was  mut- 
ual, it  was  produced  by  tbe  assumption  on  the 
part  of  tbe  city,  through  her  agents,  that  the 
orders  were  effectual.  The  facts  upon  which 
their  efficacy  dependeil  were  peculiarly  within 
their  knowledge,  and  the  undertaker 'was  not 
bound  to  inquire  further,  but  was  authorized 
to  confide  in  their  assumption.  And  Guthrie 
T.  Louittille,  6  B.  Mon.  575,  is  to  the  same  ef- 
fed. 

Craj/er<tfl  v.  Selvage,  10  Bush,  696,  seems  to 
Ikj  down  a  different  rule;  but  an  examination 
of  that  case  will  sbow  that  the  earlier  Ken- 
tucky cases  from  which  I  have  made  some  ex- 
tracts are  expressly  approved,  and  tliat  the  dif- 
ference was  created  by  an  amendment  to  the 
charter  of  the  .City  of  Louisville,  which  pro- 
vided that  "in  no  event  shall  the  ci^  be  liable 
for  such  improvement  [of  streets]  without  hav- 
ing the  right  to  enforce  It  against  the  property 
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receiving  tbe  benefit  thereof."  It  is  proper,  in 
this  connection,  to  remark  that  the  charter  of 
tbe  City  of  East  Portland  contains  no  such 
limitation. 

Memphia  v.  Brown,  87  U.  S.  20  Wall  W» 
[33  L.  ed.  364],  is  a  case  where  the  constmo- 
tion  of  the  charter  of  theCity  of  Memphis  came 
under  review  in  tbe  Supreme  Court  of  tbe 
United  States.  In  that  case  the  charter  pro- 
vided that  "the  board  of  mayor  and  aldermen 
shall  have  power  to  improve,  preserve  and  keep 
in  good  repair  the  streets,  sidewalks,  public 
landings  and  squares  of  the  city."  Tbe  char- 
ter further  provided  that  the  city  may  require 
lot-owners  to  improve  the  streets  fronting  the 
lots,  and  that,  should  any  owner  fall  to  comply 
with  any  ordinance  requiring  him  to  repair, 
grade  and  pave  tbe  same,  the  mayor  and  board 
of  aldermen  may  contract  with  some  suitable 
person  for  repairing,  grading  and  paving  the 
same,  and  pay  therefor,  and  collect  the  amount 
of  the  lot-owner.  In  construing  these  provis- 
ions of  the  charter  tbe  court  said:  "General 
power  and  authority  over  the  subject  is  by  law 
given  to  tbe  dty,  and  tbe  power  also  vested  in 
the  city  to  require  that  the  cost  may  be  as- 
sessed upon  tbe  adjoining  owner  does  not  Im- 
pair the  power  of  the  city  itself  to  do  the  work. 
It  is  permissive  merely.  The  dty  may  require 
the  owner  to  pay,  but  it  is  not  compiled  to  do 
so." 

In  prindple,  Mit^l  t.  PoUee  Jury,  8  La. 
Ann.  128,  seems  to  be  almost  Identical  with  the 
case  under  consideration.  In  that  case  authOT- 
ity  to  make  a  road  and  levy  on  the  plantation 
of  Collins  Blackman  was  adjudicated  to  the 
plaintiff.  He  took  his  executory  proceedings 
against  the  land,  which  were  enjoined  on  the 
ground  that  notice  had  not  been  dul^  given  to 
Uie  proprietors  according  to  the  police  refla- 
tions of  the  parish.  On  tbe  failure  of  his  re- 
course against  the  land,  he  sued  the  police 
jury,  and  obtained  a  verdict  for  tbe  amount  of 
the  adjudication,  and  this  recovery  was  sus- 
tained. Uany  other  authorities  declare  tbe 
same  prindple.  Kvapp  v.  Hoboken,  88  N.  J. 
L.  871;  Aiyenti  v.  San  Frandaco,  16  Cal.  26S; 
miert  T.  Otkkosh,  14  Wis.  586;  AteMwon  r. 
Bymea,  22  Kan.  85;  BiU  v.  Dervcer,  39  Fed. 
Bcp.  844;  San  Frandaeo  Oqa  Co.  v.  San  Fi-an- 
ciaco,  9  Cal.  458;  State  Board  of  AgricvUvre  v. 
CiHzent  ^reet  R.  Co.  47  Ind.  407;  Tha^  v. 
Boston,  19  Pick.  511;  Hahn  v.Beltevue  (Ky.lS 
S.  W.  Rep.  183;  Moore  v.  New  York,  78  N.  Y. 
288;  2  Dill.  Mun.  Corp.  §  986;  Baidtein  v.  0»- 
loego,  2  Keyes,  ISS;  Oumming  t.  Brooklyn,  11 
Faig!e,  596;  Vruah  v.  Bant  Portland,  6  Or.  381: 
north  JPaeffie  Lumbering  A  Sffg.  Go.  v.Satt 
Portland.  14  Or.  8;  Imter  v.  Springfield,  80  Ho. 
App.  669. 

After  the  most  careful  examination  of  Ais 
case  that  I  have  been  able  to  give  it,  and  after 
considerable  doubt  and  hedtancy,  I  have 
reached  the  conclnsioD  that,  under  the  facts 
disclosed  by  the  amended  complaint,  the  CHty 
is  liable,  and  this  upon  the  decided  weight  of 
authority.  The  power  and  duty  is  enjoined 
upon  the  common  council  of  the  City  to  im- 
prove tbe  streets,  and  to  keep  them  in  a  suit- 
able state  of  repair.  Permission  is  given  to 
levy  the  cost  of  such  improvement  on  the  ad- 
jacent property,  but  it  is  nowhere  declared  in 
the  charter  that  It  must  do  it  in  that  w^,  or 
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that  it  is  inecluded  from  ddng  It  in  any  other. 
And  where  the  City  has  proceeded  in  the  ut- 
most good  faith  with  its  imraovementa,  and 
the  contractor  has  fulfilled  all  of  his  engage- 
ments with  tbe  City,  I  am  unwilling  to  say  that 
he  shall  not  be  paid  because  of  a  technical  de- 
fect in  the  notice,  which  ordinary  judgment 
and  Bagadty  could  hardly  guard  awnst.  Be- 
sides, 1  do  not  think,  under  the  charter,  this 
tediiucal  defect  in  the  notice  degtn^ed  or  im- 
paired the  power  of  the  City  to  contract  That 
power  inheres  in  every  corporation,  and  is  co- 
extensive with  its  corporate  powers;  but  in  this 
instance  we  do  not  have  to  depend  oo  implica- 
tion. The  power  is  conferred  in  the  plainest 
and  most  comprehensive  terms.  Tbe  defend- 
ant's claim  i»  not  that  the  general  power  did 
not  exist,  but  there  was  a  sl^ht  departure  from 
the  authority  conferred  tn  tbe  particulu-  al- 
xeady  pointed  out,  and  for  that  reason  the 
whole  proceeding  was  ultra  vira  and  void. 
Under  tbe  circumstances  of  this  caiie,  I  am  un- 
able to  accede  to  this  argument.  Nor  is  a  cor- 
poration always,  and  in  every  way,  allowed  to 
avail  itself  of  this  plea. 

Said  Allen,  J.^iaWkitney  Arma  Co.  v.  Bar- 
low, 68  N.  Y.  02:  "The  plea  of  uUra  viren 
should  not,  as  a  general  rule,  prevail,  whether 
interposed  for  or  against  a  corporation,  when 
it  would  not  advance  justice,  but,  on  tbe  con- 
truj,  would  accomplish  a  legal  wrong." 

llie  respondent  relies  upon  ^jringfi^  Mill- 
ing Oo.  T. XaM f^n^,  S Or.  2w.  Thatwasa 
case  wbere  a  superintendent  of  a  bridge  with 
power  to  let  a  (wntract  for  its  construction  and 
superintend  it,  purchased  lumber  without  au- 
tiiority,  and  used  it  in  the  construction  of  tbe 
approaches  to  the  bridge,  and  it  was  held  that 
I^ne  County  was  not  liable  on  two  grounds: 
(1)  it  was  a  case  wbere  tbe  letting  must  have 
been  to  tbe  lowest  bidder;  and  (3)  Powers,  the 
superintendent,  exceeded  his  authority.  The 
principle  of  tbe  case  does  not  seem  to  me  to  be 
controlling  here. 

8axton  v.  St.  Joseph,  60  Mo.  158,  is  another 
case  relied  upon  by  the  defendant.  That  was 
a  case  where  the  common  council  adopted  a 
resolution  ordering  tbe  city  engineer  to  let  a 
contract  for  macadamizing  a  street,  without 
the  coneurreDt  actipn  of  the  mayor,  and  it  was 
held  the  city  was  not  liable,  the  court  holding 
that  the  concurrence  of  the  mayor  was  neces- 
sarr  to  give  anv  validity  to  the  proceeding. 

mift  V.  WilliamtbuTgh,  34  Barb,  437,  is  an- 
other case  relied  upon  by  tbe  defendant.  In 
that  case  tbe  city  was  not  authorized  to  lake 
any  proceeding  whatever  to  open,  regulate, 
grade  or  pave  any  ^reet  or  avenue,  except  npon 
petition  signed  by  one  third  of  tbe  persons  own- 
mg  land  situated  within  the  assessment  limits. 
Tbe  council  proceeded  without  such  petition, 
and  tbe  city  was  held  not  liable,  and  properly 
so.  In  that  case  the  court  expressly  draws  tbe 
line  of  distinction  between  cases  where  a  gen- 
eral power  is  conferred  and  one  where  it  is  of 
a  more  limited  nature,  and  cites  "W^more  v. 
Campbdl,  2  Sandf.  344,  and  Maniee  v.  IfetD 
Tork,  8  N.  Y.  180,  as  examples. 

McCnUough  v.  Brooklyn,  33  Wend.  458,  is  an- 
other case  relied  upon  by  the  defendant.  That 
was  a  case  where  Uie  corporation  took  the  land 
of  the  plaintiff  for  a  street,  which  it  wa^  au- 
Aorized  to  do,  and  to  assess  the  damages  upon 
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the  property  benefited.  Tbe  complaint  alleged 
eve^fact  except  tbe  payment  ca  the  award, 
but  the  court  held  that  this  fact  ought  also  ta 
have  been  averred.  The  court  fur&er  hdd  in 
that  case  that  it  was  the  duty  of  the  common 
council  to  take  the  necessary  measures  to  have 
tbe  sums  assessed  cdlectea,  and  for  the  neg- 
lect  of  that  duty  an  action  on  tbe  case  would  Ue. 

After  this  examination  of  the  preceding 
part  of  the  cbarter,  and  of  the  authorities,  we 
can  better  appreciate  the  force  and  meaning  of 
section  S,  art.  6,  of  the  Charter.  Bo  much  of 
that  section  as  is  supposed  to  be  controlling  by 
the  defendant's  counsel  is  as  follows:  "In  case 
the  notice  be  for  tbe  improvement  of  a  street 
or  part  thereof,  the  council  may  proceed  to  as- 
certain and  determine  the  probable  cost  of 
making  such  improvement,  and  assess  npfm 
each  lot  or  part  thereof  liable  therefor  Its  pro- 
portionate share  of  such  cost."  A  different 
form  of  expression  is  used  in  the  succeeding 
sections  in  reference  to  tbe  assessments  upon 
lots.  When  the  probable  cost  of  the  improve- 
ment has  been  ascertained  and  determined, 
and  tbe  proportionate  sbare  thereof,  for  each 
lot  or  part  of  lot,  has  been  assessed  as  herein 
provided,  tbe  council  must  declare  the  same 
by  ordinance.  Section  6.  Tbe  docket  of  city 
liens  is  a  book  in  which  must  be  entered,  etc. 
Section  7.  These  forms  of  expression  are  not 
necessarily  conclusive,  but  I  think,  where  tbe 
meaning  of  the  cbarter  is  not  free  from  doubt, 
ther  have  weight  in  detcomiDing  the  qnestion. 

There  are  two  cases  in  this  court  lavolving 
the  liability  of  tbe  City  of  East  Portland  under 
its  charter  for  work  done  on  its  streets  to  im- 

frove  the  same.  The  first  is  Fnuh  v.  East 
*orUand,  tupra.  In  passing  on  this  case  the 
court  says:  "It  will  be  observed  that,  though 
tbe  improvements  were  local,  there  is  nothiag 
in  the  contract  to  show  that  it  was  in  the  minda 
of  the  contracting  parties  at  the  time  tbe  same 
was  entered  Into  that  a  special  and  local  tax 
was  to  be  resorted  to  in  order  to  raise  tbe  fund 
from  which  the  warrants  were  to  be  paid.  The 
contract  provided  simply  that  the  respondent 
should  do  certain  work  at  a  stipulated  price, 
and  that,  upon  its  completion  and  acceptance, 
tbe  city  would  pay  him  the  contract  price 
through  the  iDErtTiunentality  of  warrants  to  be 
drawn  npon  a  fund  which  the  dty  wreed  to 
provide  for  the  purpose  of  UqutdaBng  tbe 
same." 

The  force  of  this  language  is  too  plain  for 
controversy.  It  clearly  recognizes  the  power 
of  tbe  City  to  create  a  liability  against  itself 
for  work  in  improving  its  streets,  and  for  which 
it  may  be  generally  liable  without  first  making 
a  local  assessment  from  which  alone  the  liabil- 
ity is  to  be  discbarged.  And  in  North  Pacific 
LumJytHng  iSt  Mfg.  Go.  v.  EoMt  Portland,  tupra, 
this  court  felt  compelled  to  adhere  to  Fmtk  v. 
East  Portland.  So  that  in  every  view  of  the 
subject,  whether  on  the  construction  of  the 
charter  alone,  or  the  general  principles  of  law, 
or  the  adjudged  cases  in  this  court,  the  defend- 
ant is  liable  on  the  facts  before  us. 

Thejvdgmeitt  of  the  court  beiom  mutt  thartfore 
he  reversed,  and  the  eaum  remanded  far  futiher 
proceedingt. 

Lord,  J.,  concurring: 
Por  the  purposes  of  this  case  it  may  be  ad- 
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tnltted  that  a  municipal  corporation  cannot 
contract  in  any  otber  mode  than  U  authorized 
by  its  charter.  When,  to  make  a  contract  for 
the  improTement  of  a  street,  and  to  provide  the 
funds  to  pay  for  it,  the  charter  prescribes  it 
shall  only  be  done  bv  local  assessments  on  the 
abutting  property,  iiiis  amounts  to  a  direct  in- 
blUtion  againat  making  any  fxmtract  for  such 
improremesti  only  as  such  mode  is  pursued, 
and  the  failure  or  omission  of  the  city  to  create 
the  fund  from  the  sources  indicated  to  pay  for 
such  improvements,  when  made,  will  not  sub- 
ject the  city  to  any  general  liability  therefor. 
The  reason  is  plain.  As  the  city  is  without 
any  geoeral  power  to  contract  for  and  provide 
the  funds  to  pay  for  such  improvements,  ex- 
cept by  way  of  local  assesBments.  it  neceaaartly 
results  that  it  cannot  be  subject  to  any  general 
liability.  To  subject  the  city  to  a  general  lia- 
bility, there  must  be  some  general  power  under 
which  it  would  be  authori^  to  raise  tbe  funds 
to  pay  for  such  improvements.  But  where 
such  general  power  la  conferred,  and  an  im- 
proremflDt  is  projected  to  be  paid  for  out  of 
funds  to  be  derlTea  from  local  assessments,  and 
the  city  authorities  upon  whom  Is  devolved  the 
duty  neglect  or  fail  to  take  tbe  requisite  pro- 
ceedings to  create  the  lien  which  is  to  supply 
the  funds  to  pay  for  such  improvement,  tbe 
Improvement  being  within  the  scope  of  the  gen- 
eral power  of  tbe  corporation,  independent  of 
the  special  mode  by  local  assessments,  such 
neglect  or  omission,  after  the  improrement  is 
made,  will  subject  tbe  dty  to  a  general  liabil- 
ity to  pay  therefor. 

By  the  charter  of  East  Portland  the  trustees 
are  authorized  and  empowered  to  improve 
streets,  parts  thereof,  etc. ;  and  to  do  this  It  is 
expressly  given  full  power  to  provide  every- 
thing necessary  to  the  exercise  of  the  powers 
granted,  which  necessarily  includes  tbe  right 
to  levy  taxes  and  pay  for  such  improvements 
of  Its  streets  out  of  tbe  general  fund.  In  a 
word,  the  general  power.is  given  to  make  street 
improvements,  and  to  provide  the  means  of 
paying  therefor.  In  addition  to  this,  there  is 
also  conferred  tbe  power  to  make  such  im- 
provements, etc.,  of  streets  by  means  of  local 
assessments,  or  the  creation  of  liens  upon  the 
prot)erty  of  abnttlng  owners,  as  prescribed  by 
section  2  et  »eq.  As  this  last  mode  involves 
that  kind  of  interference  with  Individual  right 
of  property  as  subjects  it  to  liens  for  local  as- 
sessments upon  tbe  theory  of  benefits  received, 
such  powers  can  only  be  exercised  where  it  is 
ex(H«8sly  conferred,  and  the  mode  of  its  exer- 
cise prescribed.  Hence,  to  enable  the  City  to 
make  improvements  by  means  of  local  assess- 
ments upon  tbe  adjoining  property,  it  was  nec- 
essary to  expressly  confer  the  power  and  tbe 
mode  of  Its  exercise,  as  without  it  the  City 
would  be  confined  to  the  general  power.  Buch 
special  mode  of  making  such  improvements, 
and  supplying  the  funds  to  pay  for  them,  is 
not,  therefore,  exclusive,  but  it  was  inserted  in 
the  charter  ex  rei  neemitate, — because  it  must 
be  there  to  autborize  the  City  to  make  such 
improvements  by  local  assessments;  but  its  ex- 
istence does  not  abate  or  nullify  the  general 
power  conferred,  as  both  may  co-exist  without 
confiict,  and  be  exercised  as  justice  may  re- 

auire.    So  that,  according  to  my  view,  there 
le  general  power  conferred  on  tbe  corporation 
6L.RA. 


to  make  such  Improvement  of  sbeets  or  parts 
of  streets,  and  to  pay  therefor  without  resort  to 
the  special  mode  by  local  assessments.  And  If 
tbe  corporation  contract  for  such  improve- 
ments, and  the  improvements  are  made,  but  are 
to  be  paid  for  by  local  assessments  upon  abut- 
ting property,  and  the  City  fails  to  perform  its 
duty  by  doing  tbe  acts  prescribed  by  the  char- 
ter to  supply  such  fund,  such  negligence  or 
omission  of  duty  will  subject  it  to  a  general  li- 
ability. 

In  North  Padfie  Lumbering  dk  Mfg.  Co.  v. 
Eatt  Portland,  14  Or.  6,  7,  while  the  personal 
opinion  was  expressed  that  the  city  did  not  have 
any  power  to  conlract  for*  a  street  improve- 
ment, it  was  held  that  where  it  undertook  to 
provide  for  tbe  payment  of  such  improvement 
by  local  assessments,  but  failed  or  neglected  to 
perform  the  required  acts  intended  to  supply 
such  fund,  a  general  liability  attached  in  oon- 
sequence  thereof.  The  language  of  Mr.  Jut- 
iice  Thayer  in  that  case  is:  "I  do  not  tbink  it 
[the  city]  has  any  power  to  enter  hito  any  such 
engagements  for  the  improvement  of  a  street; 
but  it  does  undertake  to  perform  all  tbe  acts 
required  by  the  charter  intended  to  supply  tbe 
requisite  fund  to  defray  the  expense  attending 
it;  and  a  failure  to  comply  with  auv  of  the  re- 
quirements of  tbe  charter  by  wfaicn  tbe  fund 
may  be  realized  would  subject  it  to  a  general 
liability." 

My  concurrence  in  that  result  rests  upon  the 
principle  that  the  right  to  subject  the  C^ty  to  a 
general  liabitity  is  baaed  upon  tbe  general  pow- 
er conferred  to  make  such  improvement,  and 
to  defray  the  expenses  thereof  out  of  the  gen- 
eral fund;  for  if  the  City  has  not  such  general 
power,  but  is  confined  exclusively  in  making 
and  defraying  the  expenses  of  such  improve- 
ments to  the  fund  derived  from  local  assess- 
ments upon  abutting  property,  there  would  be 
no  authority,  even  thougb  there  was  a  failure 
to  perform  all  tbe  required  acts  intended  to 
provide  such  fund,  and  to  subject  the  acts  to  a 
^neral  liability.  It  would  t>e  ultra  vireg,  and, 
m  my  judgment,  the  case  in  14  Or.  aupra,  could 
not  be  sustained.  The  right  to  subject  the  City 
to  a  geoeral  liability  finds  its  authority  in  the 
general  power  conferred  to  make  such  improve* 
ments;  as  without  it  such  improvements  could 
only  be  authorized  in  the  special  mode  pre- 
scribed, which  would  necessarily  be  excluMve, 
and  could  only  be  paid  for  out  of  the  funds  de- 
rived from  local  assessments.  Unless,  there- 
fore, tbe  City  bas  tbe  general  power  to  make 
such  improvements,  tbe  court  could  not  sub- 
ject it  to  a  general  liability,  as  it  did  in  tiie  cue 
referred  to,  where  tbe  fund  to  pay  for  sudi 
improvements  was  to  be  derived  from  local  as- 
sessments, which  failed,  by  reason  of  neglect,  to 
comply  with  the  requirements  of  the  charter. 
But,  according  to  my  construction  of  tbe  char- 
ter, I  understand  tbe  City  bas  tbe  general  pow- 
I  er  expressly  conferred  to  make  sucb  improve- 
ments, and  to  do  all  acts  or  things  necessary  to 
effect  that  object,  as  well  as  the  special  power 
to  make  such  improvements,  and  to  defray  the 
expenses  attending  it  by  local  assessments  upon 
the  abutting  property;  and  when  such  special 
power  has  ntk  been  pursued  by  reason  of  neg- 
lect or  omission  of  the  city  authorities  to  take 
the  proper  steps  to  create  tbe  fnnd  to  pi^  for 
the  Improvement,  when  the  contract  for  such 
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IroprovemeDts  has  been  fully  performed  on  the 
part  of  the  contractor,  that  the  City  may  be 
subject  to  a  general  UabfUty,  because  the  im- 
provement  nude,  and  of  which  the  City  has 
the  benefit,  was  within  the  scope  of  its  general 
powers,  and  for  which  the  City  could  have  pro- 
Tided  and  paid  out  of  the  general  funds.  It 
may  be  true  that  it  imposes  some  hardship 
when  an  improvement  is  projected,  the  ex- 
penses of  which  are  to  be  defrayed  by  local  as- 
sessments, that  all  should  be  taxed  for  the  fail- 
ure of  the  dty  officers  to  do  tbetr  du^;  but  it 
Is  a  greater  hardship  that  be  who  performs  the 
labor  or  supplies  the  materials,  or  both,  for 
making  such  improvements,  aud  of  which  the 
City  has  the  possession  and  benefit,  should  go 
without  his  pay,  especially  when  the  evil  com- 
plained of  may  be  remedied  by  procuring 
proper  legislative  authority  to  make  a  valid 
TeasseflsmeDt  of  the  property  in  view  of  an  as- 
sessment  that  is  insufficient  or  defective,  and 
thereby  provide  for  reimbursement. 

Thayer,  Gh.  J.,  disseottng; 

I  am  unable  to  concur  in  the  opinion  of  the 
majority  of  the  court  delivered  herein.  My 
dissent,  however,  is  from  the  premises  from 
which  the  opinion  is  deduced.  The  premifies 
claimed  are  that  the  City  of  East  Por^nd  has, 
under  its  charter,  general  power  to  improve  its 
streets,  and  defray  the  expenses  thereof  out  of 
the  general  fund  of  the  City.  If  this  were  so, 
then  there  would  be  no  ground  of  disagreement 
between  my  learned  associates  and  myself. 
But  it  seems  to  me  that  no  ooa  can  carefully 
read  the  charter  and  arrive  at  such  a  conclu- 
sion. The  charter  does  empower  the  common 
council  of  the  City,  among  other  things,  "to 
improve  the  sidewalks,  pavements,  streets  and 
parts  of  streets,  within  the  limits  of  the  City, 
making  full  or  partial  improvement  thereof." 
Action  I.  art.  6,  Charter. 

If  this  section  stood  alone,  it  might  warrant 
the  assumption  claimed,  but  the  subsequent 
provisions  of  the  charter  point  out  the  mode  in 
which  the  power  la  to  be  exercised,  which,  under 
all  niles  of  construction  in  such  cases,  becomes 
the  measure  of  the  power  conferred. 

Section  2,  same  article  of  the  Charter,  pro- 
Tides  as  follows:  "When  any  improvements 
mentioned  In  the  preceding  section  are  to  be 
made  the  council  shall  cause  the  recorder  to 

f^ve  notice  of  the  same  by  publishing  a  notice 
or  fifteen  days  previous  to  the  undertakingof 
such  improvement."  etc.  "Such  notice  must 
specify  with  convenient  certainty  the  street  or 
part  of  street  proposed  to  be  improved,  or  of 
which  the  grades  proposed  to  be  established  or 
^altered,  and  the  kind  of  improvement  to  be 
made."  Section  8,  same  article,  provides  that, 
"within  ten  days  from  the  final  publication  of 
such  ttotic»,  the  owners  of  a  majority  of  the 
property  adjacent  to  such  street  or  part  thereof, 
as  the  case  may_  be,  may  make  and  file  with  the 
recorder  a  written  remonstrance  against  the 
proposed  improvement,  grade  or  alteration 
thereof,  and  thereupon  the  same  shall  not  then 
'befartheroroceeded withorraade."  Section4, 
same  article,  provides  that  "if  no  such  remon- 
strance as  provided  for  in  the  preceding  section 
be  made,  the  council  at  its  earliest  convenience, 
within  six  months  from  the  final  publication 
of  the  notice  mentioned  in  section  2,  of  tbisi 
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article,  mflv  establish  the  proposed  grade  or 
alteration  thereof,  or  commence  to  make  the 
proposed  improvement,  as  hmin  provided." 

These  several  sections  of  the  charter,  taken 
together,  show  to  my  mind,  beyond  any  doubt, 
that  the  common  council  of  the  City  has  no  au- 
thority to  improve  any  of  the  streets  thereof, 
or  to  establish  or  alter  the  grade  of  any  street, 
without  causing  the  notice  to  be  published  as 
provided  in  said  section  3;  and  then  the  proposed 
improvement  of  a  street,  or  establishment  or 
alteration  of  the  grade  of  a  street,  may  be  de- 
feated by  remonstrance,  as  provided  in  said 
section  S.  The  claim  by  the  majority  mem- 
bers of  the  court,  that  publishing  the  notice 
and  complying  with  the  other  conditions  of  the 
charter  is  only  necessary  where  the  cost  of  the 
improvement  U  made  chargeable  upon  the 
property  adjacent  to  the  street,  cannot  be'main- 
tained.  *  There  is  no  language  in  the  charter 
which  warrants  any  such  construction,  nor  will 
such  a  doctrine  logically  hold  together.  The 
requirement  of  publication  of  the  notice  applies 
the  same  to  the  proposed  establishment  or  al- 
teration of  the  grade  of  a  street  as  it  does  to 
the  Improvement  of  a  street,  and  the  cost  of 
the  former  is  not  chargeable  upon  adjacent 
property  in  any  case.  Section  30,  same  article, 
provides  In  express  terms  that  "the  cost  of  es- 
tablishing or  altering  the  grade  of  any  street  or 
part  thereof  shall  be  paid  oat  of  the  general 
fund  of  the  City." 

It  follows,  therefore,  that  if  the  improvement 
of  a  street  could  be  made  chargeable  upon  the 
general  fund  of  the  City,  the  publicati(m  of  the 
required  notice  of  the  proposed  improvement 
would  be  necessary  in  order  to  confer  power 
upon  the  common  council  to  undertake  such 
improvement.  Again,  section  27,  same  article, 
provides  when  such  notice  may  be  dispensed 
with.  It  says:  "The  proceedings  authorized 
by  tliia  article  for  the  establishment  or  altera- 
tioD  of  a  grade,  or  the  improvement  of  a  street 
or  a  part  thereof,  may  be  taken  and  had  with- 
out giving  the  notice  prescribed  in  section  S  of 
this  article,  whenever  the  owner  or  owners  of 
two  thirds  of  the  adjacent  property  shall  In 
writing  petition  the  council  therefor." 

When  the  charter  declares  expressly  in  what 
cases  the  notice  need  not  be  given,  ought  this 
court  to  undertake  to  say  that  the  notice  need 
not  be  given  in  any  other  case?  It  will  be  an 
unfortunate  period  in  civil  affairs  when  the  of- 
ficers of  a  puolic  corporation  are  accorded  the 
right  to  bind  the  corporation  except  in  the 
manner  specifically  pointed  out  by  law. 

But  the  charter  of  ttie  City  of  East  Portland, 
I  maintain,  provides  that  the  cost  of  the  im- 
provement of  the  streets  within  its  limits  shall 
be  made  chargeable  upon  the  adjacent  proper- 
ty, and  that  no  part  of  it  can  rightfully  be  paid 
out  of  the  general  fund  of  the  City,  except  In 
the  establishment  of  the  grade  and  one  other 
special  instance. 

Section  5  of  said  article  6  of  the  Charter  pro- 
vides as  follows:  "In  case  the  notice  be  for  the 
improvement  of  a  street  or  part  thereof,  the 
councU  may  proceed  to  ascertun  and  determine 
the  prolMbie  cost  of  making  such  improvement, 
and  assess  upon  each  lot,  or  part  thereof,  liable 
therefor,  its  proportionate  share  of  such  costs. 
And.  if  the  council  shall  adjudge  that  any 
I  such  lot  or  part  of  lot  would-^ot  oe  benefited 
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by  tbe  improvement  Id  the  full  sum  of  the  cost 
<H  making  the  same  upoD  the  half  of  the  street 
abuttine  upon  such  lot  or  part  of  lot,  the  coun- 
cil shall  assess  upon  such  lot  or  part  of  lot,  as 
its  proportionate  share  thereof,  such  sum  only 
as  it  shall  find  [the]  lot  or  part  of  lot  to  be  ben- 
efited by  such  improvement." 

Section  18,  same  article,  provides:  "  Each  lot 
or  part  thereof,  within  the  limits  of  a  propoeed 
atxeet  improTement,  eball  be  liable  for  the  full 
coats  of  maUog  tbe  same  upon  the  half  of  tbe 
street  In  froDt  of  and  abuttiofr  upmi  it,  and  also 
for  a  proportionate  share  of  uie  cost  of  Improv- 
ing the  inlersectioDS  of  two  of  the  streets  bound- 
ing the  block  in  which  such  lot  or  part  thereof 
is  situated,  unless  the  council  shall  have  deter- 
mined that  such  lot  or  part  thereof  will  not  be 
benefited  by  such  improvement  Id  the  full  sum 
of  such  costs,  in  which  case  such  lot  or  part 
thereof  sball  be  liable  for  so  much  of  said  cost 
only  as  the  council  shall  have  found  the  same 
to  be  benefited  thereby;  and  the  further  cost  of 
naaking  said  improvement  in  excess  of  the  ben- 
efits so  found  shall  be  paid  from  tbe  general 
fund  of  the  City." 

TlMae  two  sections  show  unmistakably  that 
tbe  cost  of  tbe  Improvement  of  a  street  Is  to  be 
borne  by  the  adjacent  lot-owners,  except,  where 
the  council  shall  detenniue  that  a  lot  or  part 
thereof  will  not  be  benefited  by  such  improve- 
ment in  the  full  sum  of  tbe  costs  of  making 
the  same  upon  tbe  half  of  the  street  in  front 
of  and  abutting  upon  it,  then  it  shall  only  be 
liable  for  so  much  thereof  as  the  council  has 
determined  that  It  was  benefited  1^  the  im- 
provement; "and  the  further  cost  of  making 
said  improvement,  in  excesn  of  the  benefits  so 
found,  shall  be  paid  from  the  genera)  fund  of 
the  City."  It  would  be  very  remarkable,  it 
seems  to  me.  If  the  whole  cost  of  a  street  Im- 
provement could  be  made  chargeable  against 
the  general  fund  of  the  City,  when  the  cbarter 
points  out  wbere  a  portion  of  It  can  be  paid 
therefrom,  and  makes  the  lot-owners  liable  for 
tbe  payment  of  the  entire  residue.    The  ex- 

faession  of  one  thing,  in  such  cases,  isgeneral- 
y  supposed  to  be  the  exclusion  of  anotner. 

But  again,  section  29,  same  article,  provides: 
"The  common  council  is  authorized  to  repair 
any  improved  street  or  part  thereof  whenever 
it  deems  expedient,  and  the  cost  of  tbe  same 
shall  be  paid  out  of  tbe  street  re[«iring  fund, 
such  repairs  to  be  made  under  the  direction  of 
the  street  commlasioneT,  and  paid  for  accord- 
ingly." 

The  clear  inference  from  this  latter  section 
Is  that  the  common  council  is  not  authorized 
to  repair  an  imimproved  street.  Nor  hm  tbe 
common  council  authority  to  Improve  a  street 
which  baa  been  once  improved.  Section  28, 
art.  6,  of  the  Charter,  Is  decisive  upon  that 
point.  Taking  these  several  provisions  of  the 
cbarter  together,  it  is  apparent  that  tbe  Legis- 
lature intended  by  the  Act  to  provide  a  specific 
mode  for  the  improvement  of  the  streets  of  the 
City,  and  to  designate  tbe  class  of  persons  who 
ahould  bear  tbe  main  burden  of  It ;  and ,  having 
prescribed  the  manner  in  which  it  shall  be  done, 
no  argument  need  be  produced  to  prove  that 
tbe  common  council  of  tbe  City  cannot  pursue 
any  other  course.  Nor  did  the  common  coun- 
cil attempt  in  this  case  to  follow  any  other 
mode  than  that  pobited  out  in  the  charter,  but 
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It  failed  to  comply  with  the  requiremuifi  of 
that  instrument,  and  hence  its  efforts  in  that 

direction  were  a  nullity.  Its  acta  were  no  more 
binding  upon  the  City  than  upon  the  lot^wnera 
whose  lots  abutted  upon  the  street  proposed  lo 
be  improved. 

Newbery  v.  Fox^  87  Minn.  141,  is  a  very  sim- 
ilar case  to  this.  There  it  seems,  from  the 
facts  disclosed  in  tbe  opinion,  that  the  town 
council  of  Taylors  Falls,  a  municipal  corpora- 
tion, entered  into  a  contract  with  one  Fox  for 
the  grading  of  a  street;  that  Fox  did  tbe  work 
In  good  faith,  and  was  told  by  the  members  of 
the  council  before  he  did  the  work  that  he  had 
a  good  and  valid  contract.  But  it  appeared 
that  the  contract  was  entered  into  without  any 
order  having  been  first  made  requiring  tbe 
owners  of  ttie  real  estate,  or  occupants  of  such 
real  estate,  in  front  or  adjacent  to  where  tbe  im- 
provement was  made,  to  make  or  cause  it  to  be 
made,  or  opportunity  given  them  to  make  it. 
This  failure  upon  the  part  of  the  town  council 
was  held  fatal  to  the  contract.  The  court  there 
said  rDlckinson,  t/.)tliat  "not  only  was  the  par- 
ty entering  Intotfaiscontract  legaUy  chargeable 
with  notlM  that  by  the  public  charter  the  au- 
thority of  tbe  coondl  was  thus  restricted,  but 
tfae  alienations  in  tbe  complaint  that  the  plain- 
tiff  warned  the  defendant  that  the  contract  was 
void  before  he  commenced  to  perform  It  are 
admitted  by  the  answer.  The  doctrine  of  vttra 
tiret  has,  with  good  reason,  bdng  applied  with 
greater  strictness  to  municipal  bodies  than  t» 
private  corporations,  and,  in  general,  a  muni- 
cipality is  not  estopped  from  denying  the  va- 
lidity of  a  contract  made  by  Ila  officers,  when 
there  has  been  no  authority  for  making  such 
contract." 

It  was  claimed  upon  tbe  rehearing  that  the 
contract  attempted  to  be  made  on  behalf  of  the 
City  of  East  Portland,  and  the  parties  whoon- 
dertook  to  make  tbe  improvement,  although 
void  as  to  tbe  lot-owners,  was  good  as  between 
the  City  and  the  contractors,  and  tbe  majority 
members  of  the  court  seem  to  sanction  that 
theory.  Such  a  view  is  altogether  too  artificial 
for  my  comprehension.  How  a  single  agree- 
ment can  be  valid  and  binding,  and  at  thesame 
time  utterly  void,  is  past  my  understanding. 
I  am  aware  that  different  obligations  may  arise 
out  of  a  general  transaction  which  affects  dif- 
ferent parties,  and  that  some  of  them  may  bind 
and  others  not;  but  bow  a  proceeding  Instituted 
by  the  agents  of  a  public  corporation,  acting 
under  mere  statutoiy  authority,  can  bind  the 
corporation,  when  it  is  irregular  and  void  as 
to  the  parties  mainly  interested  in  tbe  affair, 
and  upon  whom  tbe  statute  casts  the  primary 
liability,  I  am  unable  to  discover.  I  think  It  is 
a  wholesome  doctrine  that  parties  who  attempt 
to  contract  with  such  agents  should  be  requirra 
to  ascertain  whether  or  not  tbe  aftents  are  au- 
thorized to  make  the  contract  before  proceeding 
to  perform  it.  That  doctrine  had  tbe  approval 
of  this  court  in  Springfidd  Milling  Co.  v.  Lane 
County,  5  Or.  206.  The  court  there  said: 
"  This  rale  may  sometimes  work  a  hardship 
upon  a  contractor  who,  without  having  con- 
sidered whether  the  law  baa  been  complied 
with  or  not,  baa  performed  labor  or  fumisbed 
material  for  a  public  corporation,  and  expects 
compensation  therefor,  tbe  same  as  If  it  had 
been  done  or  fumisbed  for  a  private  individuaL 
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But  nerertheleBs  the  authwitieB  hold  that  a 
contractor,  no  less  than  the  offlcereof  a  munic- 
ipal corpoiatioD  when  dealing  fa  a  matter  ex- 
pressly provided  for  by  law,  must  see  to  ttthat 
the  law  IB  complied  with.  Where  work  is  dooe 
without  authoritr  upon  the  streets  of  a  city  lia- 
bility does  not  follow  because  the  streets  may 
"be  improved  thereby  ot  their  use  continued. 
Svuih  oMitinned  use  conatitates  no  such  eri- 
dence  of  acceptance  as  to  create  a  liaUlity 
against  the  corptnatlon." 


The  finand^  condition  of  our  cities  la  bad 
enough  now;  and,  if  their  olflcers  are  allowed 
loose  rein  to  engage  in  enterprises  and  create 
obligatioDS  against  them  without  regard  to  re- 
sulctions  as  to  the  mode  of  procedure  to  be 
pursued,  irretrievable  bankruptcy  and  ruin  will 
certainlv  follow.  I  think  the  judgment  ap- 
pealed from  should  be  affirmed. 


ALABAJIA  SUPREME  GOUBT. 


MOULTON,  Appi., 
e. 

STATE  OF  ALABAMA. 
(....AJa..— ) 

M  wltneaa  cannot  be  Mked,  even  on  oroas- 
azamlnation,  oonoemlDS  his  knowledge  of  the 
oonduot,  or  of  partioular  acts,  of  a  defendant  or 
other  penon  whose  obazaoter  is  involved  In  the 
iBBoe. 

(Novemtier  28. 188Q.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  City  Court  of  Mobile  convicUng  him 
upon  an  inmclment  for  larceny.  Severted. 
The  case  HuffldenUy  appears  in  the  opinions. 
Mr.  John  E.  Mitchell  for  appellant. 
Mr.  W.  L.  Mnriim,  Atty-Gen.,  for  the 
fitate. 

MeClellfcn,  delivered  the  opinion  of  the 
court: 

Appellant,  defendant  below,  was  convicted 
on  an  indictment  charging  him  with  larceny 
from  a  tug-boat,  under  section  8789  of  the  Code. 
On  the  tml  defendant  introduced  one  Chand- 
ler, who  testified  that  he  knew  the  general 
character  of  the  accused  in  the  neighborhood 
in  which  he  lived,  and  that  it  was  "  very  good. " 
This  witness,  on  cross-examination,  was  asked 
the  solicitor  whether  he  "didn't  know  that 
defendant  used  to  run  away  from  home  for 
weeks  and  months  at  a  time,  and  his  father  had 
to  send  and  bring  him  back,"  and  replied: 
"  Tes;  he  used  to  go  off  for  a  week  or  so  at  a 
time,  but  I  used  to  tell  his  father  where  he  was; 
and  this  is  all  I  ever  heard  against  him." 

The  defendant  objected  to  the  interrogatory, 
and  moved  to  exclude  the  answer,  but  both  his 
objection  and  motion  were  overmled,  and  the 
OTldence  allowed  to  go  to  the  jury.  Thisaetion 
of  the  court  was  duly  excepted  to,  and  Is  now 
presented  for  our  consideration. 

The  doctrine  is  too  familiar  to  require  sup- 
port, from  a  citation  of  texts  or  adjadged  cases, 
that  character,  good  or  bad,  can  only  be  estab- 
li^ed  evidence  of  general  reputatton.  The 
Issue  involved,  when  it  is  sought  to  influence 
the  verdict  of  jurors  by  inviting  their  consid- 
eration of  the  good  character  of  the  defendant, 
embraceenoelement  of  conduct,  but  is  met  and 
filled  solely  by  the  repute  in  which  the  person 
Inquired  about  is  held  In  the  community  in 
which  he  lives.  Conduct  doubtless  is,  in  all 
«Baea,  to  a  greater  or  lesa  de^ee  the  basts  of 
reputation,— the  ^dent  cause  of  winaterer  im- 
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presslon  has  l)een  made  on  the  communl^ 
touching  the  qualities  of  the  man;  but  it  is  thfs 
resultant  of  conduct,  and  not  conduct  itself, — 
whether  regard  be  had  to  a  general  course  of 
life  or  to  particular  acts,— which  may  go  to  the 
juiy  in  a  given  case  to  aid  them  in  arriving  at 
a  just  conclusion  as  to  the  fat^and  in  some  in- 
stances the  degree,  of  guilt,  llie  law  draws  no 
inferences,  nor  permits  the  jury  to  indulge  in 
speculations,  as  to  guilt  or  innocence,  in  respect 
to  the  act  charged,  from  the  fact  liiat  the  ac- 
cused has  or  has  not  been  guilty  of  other  acts, — 
except  in  certain  cases,  wholly  foreign  to  the 
question  of  character;  or  that  his  walk  in  life 
has  been  exemplary  or  the  reverse.  And  a 
witness  to  character  cannot  speak  of  particular 
acts,  or  even  the  course  of  conduct  of  the  person 
inquired  about,  but  is  confined  to  a  statement 
of  general  reputation  In  the  neighborhood  In 
which  he  lives.  The  rule  applies  with  equal 
force  to  origintd  and  rebutting  testimonv.  The 
issue  is  gmd  or  bad  repute,  and  to  this  each 
partv  la  confined.  Similarly,  the  cross-ezam- 
fnatton  of  a  character  witness  must  be  con- 
ducted within  the  limits  of  this  inquiry.  The 
cardinal  rule  applicable  to  cross-examination  is 
that  while  it  may  take  a  wider  range  in  the  case 
than  was  covered  by  the  examination  in  chief, 
and  even  elidt  facta  not  before  in  evidence,  it 
must  still  "  relate  to  facts  in  Issue,  or  relevant, 
or  deemed  to  be  relevant,  thereto."  Stoude^ 
meter  v.  Williammm,  39  Ala.  558;  %  Brick.  Dig, 
549,  g  135. 

It  is  manifest  that  where  good  or  bad  repute 
is  the  issue,  and  this  issue  is  incapable  of  being 
solved,  either  way,  by  evidence  of  conduct  or 
particular  acts,  such  evidence  is  wholly  beyond 
the  inquiry,  and  irrelevant.  The  only  excep- 
tion to  the  general  rule  last  stated,  which  bears 
any  relation  to  the  matter  we  are  considering. 
Is  that  IrreleTODt  questions,  which  tend  to  test 
the  accuracy,  veracity  or  credibility  of  the  wit- 
ness, may  sometimes  be  asked  on  cross-exam- 
ination. 

It  Is  inconceivable  that  the  accuracy  or  cred> 
ibility  of  a  witness,  who  has  testified  to  a  fact 
which  does  not  in  an^  degree  rest  In  evidence 
of  conduct,  can  be  impeached  by  an^  sort  or 
amonnt  of  proof  as  to  conduct.  'Hiere  is  a  class 
of  questions  which  are  admissible  only  on  cross- 
examination,  and  are  competent  solely  under 
this  exception;  but  they  raise  no  inquiry  as  to 
the  conduct  of  the  person  whose  character  is  in 
issue.  Since  it  is  the  opinions  of  a  man's 
neighbors  which  constitute  the  character  which 
may  become  the  subject  of  judidal  investiga- 
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tion,  the  ezpressIoD  of  those  opinioDS  is  often 
tbe  best  aod  most  direct  eTidence  of  character, 
addresaiDK  itself  primarily  to  tbe  mind  of  the 
witness,  and  forming  the  basis  of  bis  statement 
before  the  Jury.  So.  too,  rumors  and  reports 
which  the  witnesi  has  heard  Teq)ectiDg  the  man 
whoae  character  he  deposei  to,  natuiBlly  serve 
to  form  tbe  general  estimate,  and  to  evidence  it 
to  tbe  witness.  Opinions,  therefore,  and  ru- 
mors and  reports,  concerning  the  conduct  or 
particular  acta  of  tbe  party  under  inquiry,  are 
the  source  from  which  in  most  instances  tbe 
witness  derives  whatever  knowledge  be  may 
have  on  the  subject  of  general  reputation;  and, 
as  a  test  of  hteinfonnaUon,  accuracy  and  cred- 
ibility, bat  not  for  the  purptMe  of  proving  par- 
ticular acts  or  facts,  be  may  always  be  asked, 
on  cross  examination,  as  to  tbe  opinions  he  has 
heard  expressed  by  members  of  the  community, 
and  even  by  himself  as  one  of  them,  touching 
the  character  of  tbe  defendant  or  deceased,  as 
the  case  may  be,  and  whether  be  has  not  heard 
one  or  more  pCTSons  of  the  ndgbborbood  im- 
pute particular  acts,  or  the  commission  of  par- 
ticular crimes,  to  the  party  under  investigation, 
or  reports  and  rumors  to  that  effect.  Our  de- 
cisions fuU^  sustain  tbe  competency  of  this 
kind  of  testimony.  DeArman  v.  State,  71  Ala. 
851;  Ingram  t.  State,  67  Ala.  07;  Jaekaim  T. 
State,  ik  Ala.  473;  Tetneg  v.  State.  77  Ala.  88. 

But  this  court  has  never  held  that  it  was 
proper,  even  on  cross-examination,  to  elicit  tbe 
witness'  knowledge  of  tbe  conduct  or  of  par- 
ticular acts  of  a  defendant,  or  other  person 
whose  character  is  involved  in  tbe  issue;  but, 
on  tbe  contrary,  its  expressions  are  in  perfect 
harmony  with  all  tbe  text-writers  who  touch 
on  tbe  point,  and  with  an  unbroken  line  of  cases 
adjudged  by  courts  of  last  r^rt,  and  which 
are  uniform  to  the  effect  that  Fiucb  evidence  is 
incompetent  and  inadmissible.  Engleman  v. 
State,  2  Ind.  91;  Bednmn  v.  Iftate.  \  Blackf.  00; 
Com.  V.  (/Brien,  119  Mass.  346;  Peterson  v. 
Morgan,  116 Mass.  850;  Qordonv.  State,31ovia,, 
415;  State  v.  Arnold,  12  Iowa,  487;  Bm.  v. 
Boteton,  10  Cox,  Grim.  Caa.  35;  Teeae  v.  Sunt- 
i^wcfon,  64  U.  S.  28  How.  3  [16  L.  ed.  479]; 
mart.  Grim.  Ev.  §61. 

The  court  below  erred,  therefore,  in  allowing 
the  testimony  objected  lo  to  go  to  the  jury. 

"We  have  carefully  examined  the  other  ex- 
ceptions reserved,  but  discovered  no  error  in 
the  rulings  on  the  trial  other  than  that  pointed 
out  above. 

The  judgment  of  the  city  eourt  i»  remned,  and 
ike  eauee  remandJcd. 

Subsequently  an  application  for  rehearing 
wa8fl1pd,and  after  consideration  SomeFTiUe* 
J.,  delivered  tbe  opinion  of  the  court: 

We  are  ur^ed  to  reconsider  our  ruling,  made 
in  this  case,  in  which  we  held  that  particular 
facts  could  not  be  elicited  by  tbe  Slate  on  cross- 
examination  to  rebut  or  weaKea  evidence  of  the 
defendant's  good  character.  It  has  often  been 
held  tiiat,  on  direct  exiimination,  tbe  evidence 
must  be  confined  to  general  reputation,  and 
that  no  evidence  is  allowed  of  particular  acts  of 
good  or  bad  conduct,  either  to  sustain  or  to  im- 
peach character.  Jona  v.  IHaie,  76  Ala.  9; 
Hvmy  v.  State,  87  Ala.  ISl. 

To  thoroughly  ccHnprehend  tbe  scope  of  this 
rule  we  must  understand  tbe  reasons  on  which 
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it  is  founded,  which  are  the  following:  (1) 
Every  person  is  supposed  to  be  capable  at  any 
time  of  sustaining  bis  general  reputation,  but 
it  would  be  unreasonable  to  expect  anyone  to 
be  prepared,  without  special  notice,  to  answer 
an  assault  on  his  character  Imputed  by  par- 
ticular facts  of  bad  conduct.  (3)  To  allow  such 
evidence,  moreover,  would  lead  to  tbe  mis- 
chief of  raising  any  number  of  collateral  issues, 
the  trial  of  which  might  be  almost  intermin- 
able, and  otherwise  objectionable  as  dlvertinE 
tbe  mind  of  tbe  jurv  from  tbe  main  issue.  % 
Taylor,  Ev.  8th  Eng.  ed.  %  1470. 

'The  purpose  of  the  inquirv  being  to  ascer- 
tain the  general  credit  wnich  a  man  has  ob- 
tained in  public  opinion,— whether  justly  or 
unjustly,  18  not  the  question, — tbe  evil  and  In- 
justice of  opening  on  bis  bead  a  Pandora's  box 
of  specific  indictments,  of  which  he  bad  no 
notice,  and  which  he  bad  no  opportunity  to 
answer,  would  be  just  as  great  on  cross-exami- 
nation as  on  tlie  examination  in  ctil^.  The 
objection  goes  to  the  nature  of  the  evidence, 
and  not  to  tbe  time  or  mode  of  its  introduction. 

It  is  true  that  we  have  held  that  one  is  com- 
petent to  testify  lo  tbe  good  character  of  an- 
other whom  be  has  known  sufficiently  well  for 
years,  although  be  has  never  heard  sadi  char- 
acter discussed.  That  is  not  on  the  principle 
that  such  testimony  is  based  on  tbe  witness* 
knowledge  of  particular  acts  of  honesty  or 
charity  or  humanity,  or  of  other  good  conduct^ 
but  on  the  well-known  fact  that  "tbe  best  char- 
acter is  generally  that  which  is  tbe  least  talked, 
about."  This  is  mere  negative  evidence  of' 
good  character,  which  is  frequently  the  most 
satisfactory  kind.   Huaee}/  v.  State,  87  Ala.  123. 

Id  sereral  casM  we  have  said,  in  general 
terms,  that,  while  parUcular  acts  of  bad  con- 
duct are  not  admissible  to  assail  character  on 
the  direct  examination,  a  witness  deposing  to 
general  character  may  be  cross-examined  as  to 
particular  facts  in  order  to  test  tbe  soundness 
of  his  opinion,  and  elicit  the  data  on  which  it 
was  founded.  JaeJatm  v.  jSfasts,  78  Ala.  471; 
Steele  v.  State,  88  Ala.  30. 

The  same  is  said  generally  by  the  text-writers 
on  tbe  laws  of  evidence.  1  'Taylor,  Et.  %  SSS; 
3  Starkie,  Ev.  *304. 

By  this  is  meant,  not  tbe  tratb  of  such  par- 
ticular facts,  but  circulating  rumors  of  them, 
which  form  a  part  of  tbe  general  repute,  and 
help  to  make  up  one's  good  or  bad  character. 
This  prinoiple  is  illustrated  by  the  old  case  of 
Reg,  T,  Wood,  S  Jnr.  22fi,  where  a  witness  for  s 
defendant  who  was  chained  with  highway  rob- 
bery, having  testified  to  bis  good  character,  was 
asked  on  cross-examination  whether  he  had  not 
heard  that  tbe  prisoner  was  suspected  of  having 
committed  a  robbery  in  tbe  neigbborbooa 
a  few  years  isefore.  It  was  objected  that  tills 
was  a  particular  fact,  raising  a  collateral  Issue. 
The  objection  was  overruled  by  Ba/ron  Parke, 
whoolwerved:  "The  question  is  not  whether 
the  prisoner  was  guilty  of  that  robbery,  but 
whether  he  was  suspected  of  having  been  im- 
plicated in  it  A  man's  character  is  made  up 
of  a  number  of  small  circumstances,  of  which 
his  being  suspected  of  misconduct  is  one." 

This  court  has  made  many  rulioas  of  a  rimi- 
lar  kind,  and  on  a  like  principle,  nlilch  will  be 
found  cited  in  the  opinion  of  Judge  McClellan 
in  this  case. 
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So  folly  was  this  rule  established  in  Enfilaad 
piohibitiog  evidence  of  the  truth  of  partiealar 
facts  aflectine  character,  even  on  cross-exam- 
ination, that  it  was  deemed  necessary  at  one 
time  to  introduce  a  single  exception  to  it  by 
statute.  This  Statute  provided  that  if  upon 
the  trial  of  any  person  for  a  crime,  he  should 

gve  evidence  of  nis  good  character,  it  should 
■  lawful  for  the  prosecutor  to  introduce  in 
rebuttal  the  conviction  of  such  person  of  a 
previous  offence  or  offences.  But  even  this 
exception  has  '  been  recently  repealed,  as  we 
And  stated  in  1  Best,  Ev.  (Morgan's  ed.)  §  361, 
note  V.  The  only  case  holding  a  contrary  view, 


which  we  have  anywhere  found,  is  that  of 
State  V.  Jer<»ne,  88  Conn.  366.  There  the 
prisoner  had  put  in  issue  bis  character  for 
chastity  in  an  indictment  for  rape.  On  cross- 
examination  the  court  allowed  one  of  the  de- 
fendant's witnesses  to  be  asked  whether  a  lewd 
womau  had  not  been  an  inmate  in  his  house, 
as  a  fact  conducing  to  prove  that  the  defend- 
ant kept  a  house  ofill  fame.  Tbia  case  is  not 
well  considered,  and  is  unsupported  by  au- 
thority. 

The  couH  is  of  one  mind,  that  the  ai^ication 
for  rehearing  should  be  denied. 


NEW  YORK  COURT  OF  APPEALS. 


PEOPLE  of  the  State  of  New  Tork,  ex  ret. 
Thomas  C.  PLATT.  asPresident.  eUk.Appt., 

V. 

Edward  WEMPLE.  Comptroller,  etc.,  Se»pt. 

(--N.  Y  ) 

It  A  CCMttPA  ny  formed  and  dning  buai- 
nMM  within  lUs  State*  wUch  was  organized 
by  a  number  of  Individ  uala  signing:  articles  of 

agreemeiit  by  which  the  ooncem  was  described 
as  a  "Jolnt-atock  company,^'  and  which  provided 
for  oontlonance  a  certain  number  of  years,  for 
aoapltal  stock  divided  into  diares,  repxeeented 
by  oertiflcatee  or  ecrip  and  assignable  In  the  usual 
ibannen  which  provided  further  that,  the  busl- 
nesB  should  be  managed  by  a  board  of  directors, 
tint  suits  should  be  brought  in  the  name  of  the 
pzesldeDt,  and  all  deeds  should  run  to  and  be 
made  by  him,  and  that  the  death  of  members  lees 
than  a  majority  Interest  of  the  whole  should  not 
dissolve  the  company,— is  cdther  a  "corporation, 
jolnt>«tock  company  or  assodatloo,"  within  the 
provlBlonB  of  ohap.  642,  laws  1880,  whloh  pTOvldes 
for  the  taxation  ot  such  oonoems,  and  ii  there- 
fore liable  to  taxation  under  that  Aot,althomrb 
the  articles  of  agreement  contain  no  reference 
to  any  statute  under  whloh  the  oompaoy  was 
organteed.  and  the  statute  providing  for  such 
organlntlons  was  not  In  fact  passed  until  after 
the  agreement  was  prepared. 
8.  Tbe  word  "Incorporated,'*  as  used  in 


Noss.— Tkc  on  franeMae  or  buslnen  of  e^pras 
eompanite. 

A  state  tax  on  gross  receipts  of  a  corporation  has 
been  held  not  a  tax  on  commerce,  but  a  tax  on  the 
franchise,  and  In  the  nature  of  a  tax  on  general 
Income.  Weetem  U.  Tel.  Go.  v.  Mayer,  28  Ohio  St 
tSh  State  Tax  on  Railway  Gross  Receipts,  8S  U.  8. 
U  Wall.  384, 288  (SI  L.  ed.  Iftt,  165);  State  v.  Phila- 
delphia, W.  &  R  tL  Co.  46  Hd.  aoii  Osbome  v.  Mo- 
bile, 83  IT.  9.16  WaU.  181  OIL.  ed.  472);  IDesty.Taxn. 
186.287. 

Itlsnot  a  violation  of  the  constitutional  provis- 
ion oonflding  to  Oongrees  the  power  tq  'regulate 
commerce.  State  Tax  on  Railway  Gross  Recelprs, 
supra;  Am.  U.  Elxp.  Co.  v.  St.  Joseph,  66  Ho.  676. 
Columbia  Conduit  Go.  v.  Cora.  90  Pa.  307:  Southern 
Exp.  Co.  T.  Hood,  IS  Blob.  Wi  "Weebera  TJ.  TeL  Co. 
V.  Hayer,  mipra.  See  Dubuque  v.  Chicago,  S.  ft  H. 
B.  Co.  47  Iowa,  198. 

Where  the  tax  Imposed  Is  only  a  tax  on  the  privi- 
lege of  doing  buslnesa  within  tbe  State,  it  Is  not  in 
violation  at  the  Constitatlon;  so  the  tax  on  a  fran- 
chtoeiBlawfuL  BaltlmoreftO.KCo.v.  Marrhuid, 

6L.R.  A. 


Laws  1S80, 1 3,  amended  by  Laws  1881,  chap.  880, 
providing  that  every  company  incorporated  un- 
der any  law  of  this  State  shall  be  subject  to  a  cer- 
tain tax,  Is  not  to  be  confined  to  an  assodatlon 
brought  into  being  according  to  the  formality  of 
a  statute,  but  as  Including  any  combination  of 
Individuals  upon  terms  whloh  emtxxly  or  adopt 
as  rules  or  regulations  the  enabling  provisions  of 
tbelStatute. 

3>  A  tax  npon  the  corporate  franchise 
or  bnslneM  of  ezprees  compaaiee  organ- 
ized or  doing  business  wltbln  the  State,  to  be 
computed  upon  their  capital  stock  or  Its  valu- 
ation, la  neither  In  form  nor  substance  obnoxious 
to  the  Federal  Constitution,  as  Interfering  with 
commecoe. 

(November  ai,  I88O1.) 

APPEAL  by  relator  from  an  order  of  the 
General  Term  of  the  Supreme  Court, 
Third  Departmebt,  confirming  upon  certiorari 
the  proceedines  of  the  comptroller  imposing  a 
tax  upon  the  franchise  and  business  of  a  cer- 
tain alleged  corporation  under  tbe  provisions 
of  Laws  1860,  cbap.  542.  Affirmed. 
The  opinion  sufficiently  states  the  case. 
3fr.  W.  W.  HacFarland.  for  appellant: 
The  third  section  of  the  Act  of  1881  embraces 
only  incorporated  companies. 
Affplev.  Ootdd  Stock  Teleg.  Ci).98N.  Y.  67. 
The  term  "jointrstof^  companies"  is,  and 


88  tr.  S.  21  Wall.  450  (22  L.  ed.  678);  State  Tax  on  Ball- 
way  Gross  Uecelpts,  SS  U.  S.  16  WalL  284,  204 
(Zl  L.  ed.  164, 168);  State  Freight  Tax  Case,  82  U.  8. 
16  Wall.  377  (21  L.  ed.  162);  Society  for  Savings  v. 
Cotte,  78  D.  S.  6  WaU.  606  (18  L.  ed.  OOS);  Oebom  v. 
U.  B.  Bank,  22  U.  S.  9  Wheat.  660  (6  L.  ed.  2SS); 
Brown  v.  Maryland,  2S  U.  S.  12  Wheat.  444 
(6  L.  ed.  687);  Erie  B.  Co.  v.  Pennsylvania.  88  V.  S. 
21  WalL  497  (22  L.  ed.  606). 

The  annual  tax  impoewd  upon  certain  classes  of 
oorporatlona  Is  not  Jald  uponCtiie  money  and  receipts 
ot  such  corporations,  but  upon  their  franchisee, 
the  amount  of  tbe  net  earnlnss  or  income  being 
resorted  to  simply  aa  a  juat  measure  of  the  tax  that 
should  t>e  paid  for  the  enjoyment  of  the  franchise. 
Phlla.  Contrfb.  for  Ins.  v.  Com.  08  Fa.  48. 

Where  there  is  no  Intention  to  obstruct  or  pro- 
hibit Interstate  business  It  Is  not  unconstitutional. 
Memphis  ft  1.  B.  R.  Co.  v.  Nolan,  14  Fed.  Bep.  582. 

A  State  may  authorize  a  muniofpal  corporation 
to  impose  a  license  or  privilege  tax  on  an  express 
company  (IMd.),  although  It  Is  engaged  In  inter- 
state oommeroe.  Western  P.  TeL  Co.  v.  State,  65 
Tex.  814. 
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from  the  begiDDing  liai  been,  a  geaeric  name 
for  all  biisinesB  coiporatitnu  (Aog.  &  A.  Corp. 
$  118),  and  tbey  are  recneiiizea  under  tbat 
name  bj  many  statutes  of  this  State, — among 
others  Laws  1849,  chap.  808;  Laws  1867,  chap. 
91 ;  Laws  1868,  chap.  890;  Laws  1856,  chap.  IW; 
Laws  1881,  chap.  599. 

On  the  other  hand  numerous  statutes,  com- 
mencing  with  the  Act  of  1849,  chai).  258, 
recognized  these  unincorporated  asBociations 
commonly  also  called  "joint-stock  companies" 
according  to  their  true  legal  character. 

See  Bray  v.  FarweU.  81  N.  T.  608. 

The  relator  is  not  ao  incorporated  oompany, 
and  therefore  la  not  liable  to  the  tax  upon  cap- 
ita! stock. 

Marbled  Iron  Works  v.  Smith,  4  Doer,  874; 
Beil  V.  Streeter,  1  N.  T.  Transcript,  N.  8,  6; 
Witherhead  v.  Allen,  8  Keyes.  564;&!A^f«r- 
nUe  Nat.  Bank  v.  Ya-ndervierher,  74  NT  Y. 
284;  Bray  t.  FanntU,  81  N.  T.  608. 

t-uch  asBociationa  are  mere  copartnerships 
and  not  corporations. 

Gommereial  Td^.  Co.  t.  Smith,  47  Hun, 
494;  Whitnuin  v.  Hvhbdl,  80  Fed.  Rep.  81; 
McK&m  V.  Kearney,  67  How.  Pr.  849;  BoOon 
<6  A.  R.  Go.  T.  Pear»on.  128  Masa.  445;  Mar- 
hled  Iron  Works  v.  Smith,  tupra;  Bodtodl  v. 
Battman,  106  Mass.  525;  Lot  v.  Dintmore,  8 
Mass.  45;  Frost  v.  Walker,  60  Me.  468;  Baeoa 
T.  Dintmore,  42  How.  Pr.  877;  TafftY.  Ward, 
106  Mass.  018;  Chapman  v.  Barney,  139  U.  8. 
677  (82  L.  ed.  800);  2  Bell.  Com.  of  Scotland, 
519;  8  Kent,  Com.  24;  Parsons,  Partn.  chap. 
18  bk.  6,  chap.  1,  §  1079;  Lindley,  Partn.  5; 
1  Parsons,  Cont.  7th  ed.  162. 

.The  tax  imposed  by  the  third  section  of  the 
Act  is  unconstitutional.  No  organization  or 
individual  enterprise  for  the  purpose  of  carry- 
ing on  interstate  commerce  can  be  i^ohibited 
from  conducting  that  business  in  any  State. 

Pensaeola  TeUg.  Go.  v.  Western  U.  Teleg. 
Co.  96  U.  8.  1  (24  L.  ed.  708). 

No  tax  can  be  levied  upon  interstate  com- 
merce by  any  State  in  anv  manner  or  form, 
nor  can  any  fees  be  exacted  for  the  exercise  of 
that  right,  which  is  not  a  state,  but  a  national, 
privilege. 

Cook  V.  Pennsylvania,  97  U.  S.  566  (24  L. 
ed.  1015);  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  8.  196  (29  L.  ed.  158);  Wfsiem  G. 
Teleg.  Co.  v.  Texas,  105  U.  8.  460  (26  L.  ed. 
1087);  State  Freight  Tax  Gases,  82  U.  8.  15 
Wall.  232  (31  L.  ed.  146);  Piekard  v.  Pullman 
S&ui/iem  Car  Co.  117  U.  S.  84  ^  L.  ed.  785); 
Bobbins  v.  SAstby  Co.  Taxing  Di$t.  120  U.  8. 
498  (80  L.  ed.  698);  Fargo  t.  Michigan,  1S1  U. 
8.  280  (80  L.  ed.  888);  Phila.  <£  S.  Steamship 
Co.  V.  Pennsylvania,  132  U.  8.  826  (80  L.  ed. 
1200);  L^ip  V.  P&H  of  MobiU,  127  U.  8.  640 
<8a  L.  ed.  311);  Pe&pU  t.  6Md  A  Stock  HUg. 
Go.  98  N.  Tf .  67. 

M:  ClarMca  A.  Seward  filed  a  brief 
on  behalf  of  the  Adams  Express  Company: 

The  tax  imposed  under  section  8  of  chap. 
861  of  1881  is  a  tax  upon  corporate  franchises 
and  business;  it  only  embraces  corporations. 

Paople  V.  Home  Ins.  Go.  98  N.  T.  838;  Peo^ 
V.  New  London  Equitable  Trust  Go.  96  N.  Y. 
898;  PeopU  v.  Gold  dh  Stock  Teleg.  Co.  98  N.Y. 
67;  Matter  of  Miller,  110  N.  Y.  222. 

The  relator  is  not  a  corporation,  nor  exerda- 
ing  a  corporate  ftuichlae  or  btiBioess.  Co- 
«  L.  a  A. 


partnera  for  the  transportation  of  property 
cannot  constitute  themselves  a  corporation. 

Willcock,  Coip.  21;  1  Bl.  Com.  473;  2  Kent, 
Com.  276;  People  v.  Uiica  Int.  Co.  15  Johns. 
882;  Beatty  v.  Marine  Ins.  Co.  2  Johns.  109. 
■  There  can  be  no  coiporation  except  br  au- 
thority for  incorporation  in  some  Act  of  the 
Legtslature. 

Walsh  V.  Brooklyn  Brv^,  96  N.  Y.  488. 

A  partnership  or  association  Is  not  a  corpo- 
ration becauseorganizedbyowncrshiplnshues 
or  joint  stock. 

8  Stephens.  Com.  181 ;  8  Kent,  Com.  3S; 
Burrill.  Law  Diet.  tlUe  Joint  Stock  Amo.; 
Gommereial  Telegram  Co.  v.  BsUth,  4tt  Hun. 
606. 

The  conferring  upon  voluntary  associattons 
of  one  or  more  of  the  powers  which  at  common 
law  are  included  in  a  grant  of  incorporation 
does  not  incorporate  them  nor  constitute  them 
in  any  proper  meaning  of  the  term  corporatiooa. 

Warner  v.  Beers,  m  Wend.  108. 

Even  if  an  association  of  seven  or  more,  suing 
and  holding  property  in  the  name  of  an  oflSoer 
and  having  transferable  shares,  Is  tberebv 
deemed  to  possess  any  corporate  powers,  tt 
is  not  a  corporation,  under  the  Acts  of  1849, 
1851,  1858. 

Boom  V.  Dinsmore,  43  How.  Pr,  868;  New 
York  V.  Smith.  4  Duer,  874;  Niagara  County 
Suprs.  V.  7  Hill.  507;  Witherhead  t. 

Allen,  8  Keyes,  662;  Sander  t.  BdUng,  IS  Daly, 
1;  MeKeon  v.  Kearney.  57  How.  Pr.  8«; 
Betts  V.  Betts,  57  How.  Pr.  865. 

Under  Code  Civ.  Proc.,  §  1919,  as  well  as 
under  the  previous  Statute,  a  voluntary  asso- 
ciation, such  as  the  relator,  though  suioc  or 
sued  in  the  name  of  an  officer  as  permitted  \xy 
the  Statute,  Is  not  a  corporation, 

GommereitA  Co.  v.  Smith,  47  Hun,  506; 
Chapman  v.  Bam^,  129  U.  S.  677  (S3  L.  ed. 
800);  Wltitman  v.  Hubbell  (N.  Yj  80  Fed. 
Rep.  81;  Tafft  v.  Ward.  106  Mass.  518;  Boeton 
dh  A.  R.  Co.  v.  Pearson,  138  Mass.  445;  Im- 
perial Ref.  Go.  V.  Wyman,  6  R.  R  ft  Coip.  U 
J.  94. 

Where  persons  having  common  or  dmflar 
interests  in  the  subject  matter  of  controverey 
are  so  numerous  tbat  all  cannot  convenienUy 
be  joined,  one  or  more  mav  sue  or  be  sued  as 
representing  himself  and  all  the  othere. 

Mann  v.  Butler,  2  Barb.  Uh.  862;  Smith 
V.  Sicormstedt,  57  U.  S.  16  How.  U.  8.  288 
(14  L.  ed.  942);  Van  Yeckten  v.  Terry,  2  Johns. 
Ch.  197;  Niveny.  Spiekerman,  13  Johns.  -Ml; 
Chambalain^  London's  Oaae,  8  Coke,  6S  b. 

Associations  may  be  entitled  to  take  advan- 
tage of  the  Statute  without  any  particular 
or^aoizaUon:  it  is  not  necesaaty  that  th^  baTe 
wntten  articles. 

Sehuylernlle  Nat.  Bank  t.  Vatideneerker,  74 
N.  Y.  384. 

An  interpretation  of  the  Taxing  Laws  of 
New  York,  which  excludes  a  poruon  of  the 
citizens  who  are  engaged  in  business  as  co- 
partnera,  and  includes  cmly  a  minor  fraction 
of  copartners  engaged  in  a  particular  busi- 
ness, and  that  simply  by  reason  of  the  fact  of 
the  strength  of  their  domestic  organiatktD,  is 
unconstitutional  and  void. 

Gordon  v.  Oornes,  47  N.  Y.  613. 

The  unconstitutionality  of  the  Statute.  If 
coDBtrued  as  applicable  to  awociatlons  of  aenren 
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or  more,  whether  H  t>e  applied  only  to  those 
who  have  actually  sued  or  been  sued,  and  held 
or  conveyed  property  !□  the  officer's  name, 
thus  exempting  others  equally  within  the  Acts 
of  1840,  etc. ;  or  whether  it  be  extended  to  all 
associations  of  seren  or  more,  thus  taxing  all 
grou^  of  seven  engaeed  iu  business,  and  ex- 
empting all  groups  of  six  or  less, — Is  equally 
clear.  Either  coDStraoUoavlcdates  that  funda- 
mental rule  which  secures  equality  before  the 
law. 

(hrfi^v.GoryOl.i'Wiai.  C.C.  880;  daughter 
ffoute  Vaaet.  83  U.  S.  16  Wall.  118  (31  L.  ed. 
-m);  San  MaiM  Co.  t.  BovtKem  I^e.  R.  Co.  8 
Am.  &-£ng.  R.  R.  Cas.  l\\FieopleY.  Nm  York 
Omr$.  IfTS.  Y.  71 ;  Oolumbut  Seek.  Bajik  t. 
Btnet,  8  Obio  St  10;  Peotie  v.  New  London 
Sguiiablt  Tnut  Co  06  N.  Y.  89S. 

Menrt.  CIuu-Im  F.  Tabor,  Atjhf-Oen., 
and  WlllUm  A.  Poste.  Dep.  Aiiif-€fen.,  for 
respondent: 

Chapter  642  of  the  Laws  of  1880  was  one  of 
a  series  of  statutes  all  aimed  at  the  same  end — 
the  obtaining  revenue  from  a  new  scarce— the 
taxation  of  such  business  enterprises  as  br 
reason  of  aggregate  character  enjoy  the  prm- 
leges  of  bodies  corporate  and  the  advantages 
of  perpetual  succession,  a  taxation  not  of  their 
property  but  of  their  privileges  and  business, 
based  upon  the  diTidend-eaniing  power  of 
their  capital  stock. 

People  V.  Spring  VaUey  BydrauUe  €Md  Co. 
03  N.  T.  886;  People  v.  Borne  Int.  Co.  03  N, 
Y.  838. 

The  United  States  Express  Company  is  sub- 
ject to  the  taxatioD  prescribed  by  section  8  of 
the  Act  of  1880.  It  is  a  jolnt^stock  company 
and  is  organized  under  the  Laws  of  the  State 
of  New  York,  and  derives  its  princdpal  powers 
and  privileges  from  such  laws.  At  common 
law  a  jdnfratock  assodatfoa  oould  not,  without 
becoroiug  actually  incorporated,  obtdn  perpet- 
ual succession,  nor  the  right  to  Issue  tranter- 
able  stock. 

8  Anderson,  History  of  Commerce,  81;  6 
Kncyclop.  Brit,  article  Company ;  Taylor. 
Joint-Stock  Companies  Statutes.  Appendix; 
QuMA  v.  'Whitnunnit,  38  L.  J.  186. 

The  ariogation  and  exercise  of  all  powers 
that  had  a  toidency  to  produce  a  perpetual 
succession  were  forbidden  to  joint-stock  asso- 
ciations at  common  law. 

Duvergier  v.  miows,  6  Bing.  348;  BlvndOl 
V.  Wintor.  8  Sim.  601. 

Such  company  has  bv  Its  own  acts  and  uni- 
form policy  placed  itself  upon  and  pn^ted  by 
the  very  statutes  which  it  now  seeks  to  ignore, 
and  has  attained  its  present  power  and  wealth 
by  taking  advantage  of  such  statutes,  and 
should  not  now  be  heard  to  say  that  such  stat- 
utes did  not  give  it  its  present  powers  and  ad- 
vantages. Were  it  not  for  the  permission  gi  ren 
to  iotbt-stoek  companies  to  acquire  and  bold 
real  estate  for  the  purpose  of  their  business  the 
title  to  such  lands  as  the  assoctetion  might  ac- 
qu^  would  be  subject  to  all  the  burdens  and 
liabilities  attaching  to  partDership  lands,  such 
as  the  enforcement  of  the  Hens  ol  judi^ment 
and  widow's  dower. 

Aikint  V.  Saxion,  Tt  N.  T.  106:  Saaley  v. 
Jamea,  6  Paige,  451;  Blgelow,  Estoppel.^  583; 
Tan  Hook  T.  Whittoek,  36  Wend. 
6L.R.  A 


v.  Murray,  6  Hill,  468;  Smith  v.  S^^ieley,  79 
U.  8.  12  Wall.  868  (20  L.  ed.  430). 

Within  the  scope  of  the  legislation  of  1880, 
1881 — the  taxation  of  corporate  and  aggregate 
prirlleges  and  franchises — the  United  States 
Express  Company  is  to  be  considered  as  a  cor- 
poration; and  those  privileges  being  the  re- 
sults €ft  the  legislation  of  the  State,  the  com- 
pany is  to  be  considered  as  a  corporation  or- 
ganized and  incor^rated  under  Uie  laws  of 
the  Stale.  No  precise  form  of  words,  nor  even 
an  express  grant  of  corporate  powers,  is  nec- 
essary  to  form  a  corporation.  Qrant,  Corp. 
0;  'nomasy.  Dakin.  22  Wend.  04. 

H  there  be  granted  by  the  State  to  individ- 
uals such  property  rights  or  franchises,  or 
imposed  upon  them  such  burdens,  as  can  only 
be  properly  held,  enjoyed,  continued  or  bwne, 
according  to  the  terms  of  the  grant,  &  cor- 
poration, the  intention  to  create  such  corporate 
entity  is  presumed. 

Con$erTKUort  v.  Aah,  lOBani.  4  C.  849;  Den- 
ton T.  Jackton,  2  Johns.  Ch.  830;  Liverpool 
in«.  Co.  V.  Ma$Mu^uM,  Tt  U.  S.  10  Wall.  560 
(10  L.  ed.  1020);  Sartford  v.  N.  T.  Suprt.  15 
How.  Pr.  173 ;  WaUrhury  v.  Merehantt  U. 
Bsep.  Co.  50  Barb.  167;  WeatooU  v.  Fargo,  61 
N.  Y.  543;  Fargo  v.  JfeFfotor.  65  Barb.  440; 
Fargo  v.  Louitnite,  2f.  A.  A  0.  B.  Co.  (lud.) 
6  Fed.  Rep.  787. 

The  Legidature  may  raise  nvenue  by  special 
taxes  upon]  all  kinds  of  budoess  traides  and 
enterprises. 

Cooley,  Taxn.  7;  People  y.  Brooklyn,  4  N.  Y. 
410;  tituan  v.  Palmer,  74  N.  Y.  188;  People  v. 
New  London  Equitable  Trust  Co.  96  N.  Y.  887; 
Portland  Bank  v.  Apthorp,  .12  Mass.  863;  Se 
MePheraon,  8  Cent.  Rep.  781.  104  N.  Y.  806. 

The  legislation  does  not  offend  the  Fedfflal 
Constitunon.  It  is  a  tax  on  a  franchise,  and 
not  a  tax  on  property. 

People  v.mmelnM.  Cb.  BS  N.  Y.  844;  Peo^ 
V.  New  London  Equitable  Truat  Go.  96  N.  Y. 
887. 

The  decisions  of  the  United  States  Supreme 
Court  sustain  the  power  of  a  State  to  impose 
a  tax  upm  a  corporate  franchise. 

Hanaton  Mfg.  Co.  v.  Mau.  78  U.  S.  6  WaU. 
688  (18  L.  ed.  006):  Ddatoare  Railroad  Tax,  86 
U.  S.  18  Wall.  206  (21  L.  ed.  888). 

State  legislation  is  not  forbidden  in  matters 
either  local  in  their  nature  or  only  Indirectly 
affecting  commerce,  or  resulting  in  practlcu 
assistance  thereof.  Congress,  by  Ite  non-action 
in  such  matters,  virtually  declares  that  for  the 
time  lietng,  and  until  It  sees  fit  to  act,  they 
may  be  controlled  by  the  state  authority. 

Mobile  Co.  V.  KivOall,  102  U.  8.  691  (36  L. 
ed.  238);  Munn  v.  Rlinoia,  94  U.  S.  113  (a4 
L.  ed.  77);  Pockett  Co.  v.  Cattetttburg,  105  U. 
S.  559  (36  L.  ed.  1169). 

It  is  perfectly  competent  for  a  State  to  im- 
pose a  license  fee,  eitjier  directly  or  'through 
one  of  ite  municipal  corporationB,  upon  fenr 
keepers  living  in  the  State  for  boats  whicn 
th^usein  conveying  passengers  and  goods 
across  a  navigable  river  to  and  from  a  landing 
in  another  State;  and  such  a  tax  is  not  a  regu- 
lation of  or  interference  with  interstate  com- 
merce within  the  meaning  of  the  Constitution. 

Wiffffine  Ferry  Co.  v.  East  St.  Louis,  107  U. 
8.  805  (27  L.  ed.  410);  WAeeUng.  P.  <ft  O. 
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TVoTiJp.  Go.  V.  Wheding.  99  U.  S.  278  (25  L. 
ed,  412).  See  Ratterman  v.  Western  U.  Teleg. 
Go.  127  U.  8.  411  (32  L.  ed.  329);  Western  U. 
Teleg.  Co.  v.  Mau.  126  U.  S.  680  (81  L.  ed. 
790);  DeiavMTe  Railroad  lot,  86  U.  S.  18  Wall. 
206  (31  L.  ed.  888). 

Dauforth*  J.,  delivered  the  opinion  of 
the  court; 

This  case  arises  upon  an  application  made 
hy  the  relator  as  president  of  the  United  States 
EJxpresa  Companr  for  a  certiorari  requiriog 
the  comptroller  oi  the  State  to  retuni  to  the 
supreme  court  his  proceedings  relating  to  the 
imposition  of  a  tax  on  the  franchise  or  busi- 
ness of  that  company,  to  the  end  that  such 
proceedings  might  be  set  aside,  and  (hat  in 
tbe  mean  time  the  collection  of  tbe  tax  be 
stayed.  So  far  as  fs  material  to  the  question 
raised  upon  this  appeal,  tbe  return  of  the 
comptroller  showed  that  prior  to  tbe  9th  of 
AprQ,  1888,  that  officer  called  upon  tbe  Ex- 

{ tress  Company  to  report  as  to  the  amount  of 
ts  capital  stock  employed  within  this  State, 
for  the  purpose  of  enabling  bim  to  adjust  tbe 
taxes  and  penalty  due  from  it  to  i  be  State 
voder  tbejMDvisims  oi  the  Act.  chap.  543  of  the 
Lavs  of  1880,  entitled:  "An  Act  to  Provide 
for  Baisin^  Taxes  for  tbe  Use  of  the  State 
upon  Certain  Corporations,  Joint-Stock  Com- 
panies and  Associations,"  as  amended  by  sub- 
sequent Acts  (chap.  361,  Laws  1881;  chap. 
601.  Laws  1885^;  that  the  company  refused  to 
comply  with  his  demand,  and  he  from  such 
data  as  he  could  procure  did  assess  and  fix  the 
taxes  and  penalties  recited  In  the  relator's  ap- 
plication. It  was  tbereapon  stipulated  by  the 
relator  and  tbe  comptroller  that  the  only  oues- 
tion  to  be  argued  by  either  party  shoula  be 
whether  tbe  relator  was  liable  for  tbe  tax  pro- 
vided for  by  tbe  third  section  of  the  Act  of 
1880,  supra,  and  the  Acts  amendatory  thereof, 
and  upon  hearing  of  tbe  matter  before  tbe 
Gtoneral  Term  of  tbe  Supreme  Court  in  the 
Third  Department  the  appltcatioo  of  the  re- 
lator to  vacate  the  assessment  was  denied  and 
the  proceedings  of  the  comptroller  were  rati- 
fied and  confirmed. 

From  the  order  then  made  this  appeal  is 
taken  by  the  relator.  Tbe  discussion  is  neces- 
sarily limited  to  the  point  presented  by  tbe 
stipulation  already  referred  to. 

The  Express  Company  was  composed  of  in- 
dividuals who  signed  an  agreement  purporting 
to  have  been  made  April  22,  1854,  but  which 
its  terms  was  to  Lake  effect  on  the  let  of 
Hay,  18S4,  and  continue  in  force  for  ten  years 
thereafter.  On  November  24,  18.'S9,  tbe  arti- 
cles were  amended  tiie  associates  so  as  to 
continue  in  force  for  twenty  years  from  the 
1st  of  May,  1864,  and  on  January  28,  1884, 
tbe  directors,  under  power  conferred  upon 
them  bj  tbe  associates,  passed  a  resolution 
continuing  the  existence  of  the  company  for 
twenty  years  from  Mav  1,  1884.  Tbe  associa- 
tion was  formed  for  the  purpose  of  carrying 
on  a  forwarding  agency,  banking,  exchange 
and  insurance  business  between  such  cities  and 
towns  of  the  United  Btate?  and  those  of  other 
countries  as  the  directors  or  their  successors 
migbt  specifv. 

ft  is  described  in  tbe  articles  as  a  "]oin^ 
stock  company,"  ita  capital  declared  to  be 
6L.a  A. 


$500,000,  divided  into  shares  of  $100  each, 
subject  to  increase  or  decrease  as  the  board  of 
directors  might  think  proper  but  represented 
by  certificate  or  scrip  signed  by  tbe  president 
and  secretary  of  tbe  Companv,  and  counter- 
signed by  the  treasurer.  These  shares  are 
made  assignable  without  restriction  from  one 
person  to  another  in  the  usual  form  in  person 
or  by  attorney  and  may  be  forfeited  by  order 
of  the  directors  for  causes  set  forth  in  tbe 
agreement.  The  property  and  business  of  the 
Company  is  to  be  manned  by  a  board  of  five 
directors,  who  from  their  own  number  mig^it 
elect  a  president,  vice-president  and  secretary, 
and,  except  by  their  permission,  "no  share- 
holder in"  tbe  Company  can  use  or  sign  .Its  as- 
sociate name;  in  short  into  their  hands  the 
management  of  the  whole  business  of  tbe 
ComiMtny  Is  intrust&l.  The  directors  are  also 
empowered  to  declare  dividends  from  the  net 
earnings  of  the  Company  as  tbey  may  from 
time  to  time  deem  expedienL 

Deeds  and  other  instruments  of  conveyance 
or  as  security  are  to  run  to  tbe  president,  and 
all  suits  at  law  or  in  equity  in  favor  of  the 
Company  are  to  be  brought  in  his  name.  It 
is  also  provided  that  tbe  death  of  no  member 
or  any  number  of  members  less  than  a  major- 
ity of  the  interest  of  tbe  whole  shall  operate 
as  a  dissolhtion  of  tbe  Company,  but  its  busi- 
ness shall  continue  as  if  no  death  had  occurred. 

It  seems  obvious  from  these  articles  that  the 
arrangement  consummated  by  them  has  little 
in  common  with  a  private  partnership,  for 
thev  provide  for  a  permanent  investment  of 
capital,  the  right  of  succession,  the  transfer  of 
property  by  an  assignment  of  Uie  certificate  of 
ownership  and  the  prosecution  of  suits  in  tiie 
name  of  oneperson.  Tbe  Company  has  there- 
fore the  characteristics  of  a  corporation,  and, 
so  far  as  it  can,  it  assumes  to  itself  an  inde- 
pendent personality,  and  asserts  poww  and 
claims  privil^es  not  possessed  by  individaab 
or  partnerships.  It  Is  precisely  such  an  asso- 
ciation as,  when  formed  without  authority  from 
Parliament,  was  declared  m  England  to  be  il- 
legal and  void,  and  to  be  "deemed  a  public 
nuisance."  (6  Oeorge  I.  ,chap.  18,  g  18),  the  Stat- 
ute in  tbis  respect  following,  it  was  said,  the 
common  law,  and  enforcing  its  rules  by  the 
imposition  of  penalties.  Budc  v.  Biuk,  1 
Camp.  647;  Bex  t.  Straiton,  Id.  naU; 
Jomp^  T.  F^rer,  8  Bam.  &  C.  689. 

It  was  held  in  Duvergier  v.  FeUov>a,  S  B!ng. 
248,  that  there  can  be  no  transferable  shares  of 
any  stock  except  tbe  stock  of  corporations  or 
of  joint-stock  companies  created  ^  Ada  of 
Parliament,  affirmed  in  10  Bam.  &  C.  826,  and 
1  Clark  &  F.  89;  and  to  the  same  effect  is  the 
decision  in  Rvneldl  v.  Wintor,  8  Sim.  601. 

It  is  not  necessary,  however,  to  assert  Id 
what  casra  such  a  combination  of  individuds 
would  now  be  deemed  illegal  at  common  law; 
for  tbe  Statutes  of  the  State  render  tbe  ar- 
ran^ment  possible,  and  in  our  opinion  the  as- 
sociHtioD  in  question  is  within  their  purview. 

Bv  tbe  Act  of  1849,  chap.  258,  g  ],  a  joint- 
stock  company  or  as&odatuHi  was  authorized 
"to  sue  and  be  sued  in  the  name  of  tbe  presi- 
dent and  treasurer,"  with  like  effect  as  if  the 
names  of  the  associates  were  stated  in  the  pro- 
ceedings. It  was  extended  in  1^1,  Lawa 
1861.  dwp.  466;  Laws  1858,  chap.  168. 
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On  March  81,  1854,  a  bill  was  introduced 
into  the  Le.iri8lature  (Bee  Senate  Journal  of  that 
date)  and  passed  April  16,  1854  (Lawa  1854, 
chap.  245).  entitled  "An  Act  to  Amend,  and  in 
Addition  to  the  Several  Acts  Relative  to  Joint- 
Stock  AjBsociations,"  the  first  seclion  of.  which 
declared  that  (§  1),  "  whenever,  In  pursuance 
of  its  articles  of  association,  the  property  of 
any  Joint-stock  association  is  represented  by 
shares  of  stock,  it  may  be  lawful  for  said  as- 
sociations to  provide,  by  their  articles  of  asso- 
ciation, that  the  death  of  aoy  stockholder  or 
the  assignment  of  bis  stock  shall  not  work  a 
dissolution  of  the  association,  but  it  shall  con- 
tinue as  before,  nor  shall  such  company  be  dia- 
solved  except  by  judgment  of  a  court  lor  fraud 
In  its  manf^ment,  or  other  good  cause  to  such 
court  shown,  or  in  pursuance  of  its  articles  of 
association;"  and,  2),  that  "said  association 
may  also,  by  said  articles  of  association,  pro- 
vide tbat  the  shareholders  may  devolve  upon 
any  three  or  more  of  the  partners  the  sole 
manaarement  of  their  business." 

A  further  Act  was  passed  In  1867,  chap. 
280,  authorizing  "joint-stock  companies  and 
associations  to  purchase,  bold  and  convey  real 
estate,"  and  declaring  tbat  all  conveyances 
thereof  should  be  made  to  the  president  of  the 
Company,  who  might  hold  and  convey  tbe 
same  free  from  any  claim  thereon  against  any 
of  the  abareholders,  or  any  perstm  claiming 
under  them. 

In  view  of  the  capacities  and  attribntefl  with 
which,  as  we  have  seen,  the  United  States  Ex- 
press Company  Is  endowed,  and  in  view  also 
of  the  statutes  which  legalize  its  assumed  ca- 
pacities, and  make  valid  and  effective  its  as- 
serted li^t  of  succession,  its  distinctiTe  name, 
and  the  alienability  of  its  shares,  we  find  noth- 
ing to  warrant  tbe  contention  ca  the  appellant 
that  it  Is  a  mere  partoerdiip,  existing  only 
under  its  articles  of  agreement  and  association. 
It  is  true  these  articles  contain  no  reference  to 
statute  of  tiie  State  as  one  under  or  by 
which  the  Company  was  organized;  yet  bv  the 
very  Constitution  of  tbe  bod?  itself,  and  the 
loivileges  and  powera  which  it  can  only  ezer- 
cise  by  virtue  of  those  statutes.  It  must  be 
taken  to  belong  to  one  of  those  classes  of  arti- 
ficial beings  described  in  the  Act  of  1880,  ffupnz, 
as  a  "corporation,  joint-stock  company  or  as- 
sociation. 

The  several  persons  composing  it  are  made 
into  a  collective  body  and  are  ^ven  capacity 
in  its  name,  and  not  utefr  own,  to  take,  grant, 
sue  and  be  sued.  Thus  they  are  united,  or 
organized,  or  incorporated.  Tbe  death  of  a 
member  causes  no  interruptioD,  and  the  power 
of  continued  existence  of  this  one  body  and 
its  organized  or  corporate  action  Is  derived 
from  no  inherent  power  of  one  or  all  of  its 
members,  but  from  tbe  law  which  sanctions 
the  union.  It  la  doing  bunness  within  this 
State,  and  becaose  it  was  also  formed  under 
the  laws  of  tbe  Statu  it  is  witbin  the  Act.  Nor 
does  it  seem  to  us  that  this  construction  is  at 
all  at  variance  with  the  literal  and  precise  lan< 
guage  of  tbe  Act.  It  declares  S  of  tbe  Act 
of  1880,  as  amended  in  1881,  chap.  861): 
"Evray  oorporation,  joint-atock  company  or 
association  whatever,  now  and  hereafter  in- 
corporated or  organized  under  any  law  of  this 
State,  or  now  or  hereafter  incorporated  or  or^ 


fanized  by  or  under  the  lawa  of  any  otho' 
tate  or  country,  and  doing  business  in  this 
State  {'with  certain  exceptions  not  now  mate- 
rial'), diall  be  subject  to  and  pay  a  tax  as  a  tax 
upon  its  corporate  franchise  or  business  into 
tbe  treasury  of  this  State  annually,  to  be  com- 
puted," according  to  certain  specified  drcum- 
stanoes,  upon  ^e  capital  stock  or  its  valuation 
made  in  accordance  with  tiie  provisions  of  the 
first  section  of  the  Act. 

The  flret  section  thus  referred  to  makes  it 
"the  duty  of  tbe  president  or  treasurer  of  every 
association,  corporation  or  joint-stock  company, 
liable  to  be  taxed  on  Its  corporate  franchise  or 
business  as  pioTided  in  g  8.  to  make  a  report 
to  the  comptroller"  of  Its  capital  and  dividends, 
and,  if  no  dividends,  then  of  circumstances 
which  prevent  an  appraisal.  The  phraseology 
of  both  sections, — the  first,  "every  association, 
corporation  or  joint-stock  company,"  and  the 
third,  the  same  words  differently  arranged,— 
embraces  tbe  United  States  Express  Company," 
and  its  relation  to  the  class  is  not  changed  by 
the  subsequent  limitation  implied  by  the  words 
"incorporated  under  any  law  of  this  State." 
The  word  "incorporated,"  as  here  used,  is  not 
to  be  taken  in  a  tecbnical  or  restricted  meaning 
and  confined  to  an  association  brought  into 
being  according  to  tbe  formality  of  a  statute, 
but  as  including  any  combination  of  individuals 
upon  terms  which  embody  or  adopt  as  rules 
or  regulations  of  bndneiB  tbe  enabling  {HnrlB- 
lons  of  the  statutes. 

In  the  case  before  us  the  agreement  which 
brought  many  persons  into  one  artificial  body 
was  so  framed  as  to  accomplish  that  end.  anct 
In  proposing  to  conduct  its  affairs  by  the 
power  j^ven  to  It  in  the  mode  prescribed  by  tbe 
L^islature  they  must  be  deemed,  for  tbe  pur- 
poses of  the  Act  in  question,  to  be  incorporated, 
tbat  is  formed  or  united,  under  the  law  of  tiie 
8tat«,  whether  the  artificial  body  be  termed  a 
corporation,  a  Joint-stock  company,  or  associ- 
ation. 

Nor  is  tbe  principal  question  altogether  new. 
In  Watertmry  v.  Merehantt  Union  Eeprest 
Co.  60  Barb.  1S8,  the  nature  and  l^al  charac- 
ter of  the  defendant,  a  joint-stock  association 
created  in  like  manner  with  the  one  before  us. 
was  held  to  have  dl  the  attributes  of  a  corpo- 
ration,  and  all  its  incidents  except  a  common 
seal.  '  The  statutes  from  1840  to  1867,  tupra. 
were  examined  and  held  to  confer  the  quafities 
which  distinguished  a  corporation  from  a  part- 
nership, ana  to  establldi  the  relations  of  a 
member  of  the  association  as  those  of  astock- 
bolder  in  a  corporation,  and  not  those  of  an 
individual  In  a  partnership,  and  that  in  con- 
troversies affecting  them  the  analogies  afforded 
by  laws  and  jurisprudence  in  the  case  of  cor- 
porations should  be  followed,  and  not  those 
derived  from  a  simple  partnership. 

In  Wetteott  v.  Foam  (president  of  the  same 
company),  6  Ima.  810,  a  like  discussion  was 
had  upon  circumstances  calling  for  a  decision 
as  to  the  nature  and  character  of  the  associ- 
ation. A  shareholder  sued  the  company  for 
the  loss  of  freight  intrusted  to  It.  It  was  set 
up  as  a  defense  tbat  the  plaintiff  as  such  sbare- 
holder  was  one  of  the  owners  of  Interest  iu  tbe 
express  company;  but  the  court  held  other- 
wise, that  It  was  no  valid  objection  tbat  the 
plaintiff  was  a  member  of  tbe  ctHnpany,  say- 
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log,  "the  action  is  against  the  corporation;" 
and  so  the  plaintiff  prevailed.  Upon  appeal 
the  case  came  in  this  court,  Westeott  v.  Fargo, 
61 N.  T.  543,  and  again  the  isaue  wasdistioctlj 
presented.  Tbe  appellant  contended  that  the 
plaintiffs  could  not  maintain  an  action  upon  a 
contract  between  themselves  and  the  associ- 
ation of  which  they  were  members;  that  their 
Tonedy  was  in  eqiu^  for  an  accoaoting,  as  in 
nartnership  cases;  wnlle  for  tbe  respondent  it 
was  argued  that  "Joint-stock  companies,  or- 
ganized under  the  statutes  of  tbe  State,  are 
corporations,  not  partnerships." 

This  court  also  examined  tbe  statutes  relat- 
ing to  joint-BtodlE  companies,  tupra,  and  came 
to  the  condusion  that  they  conferred  powers 
and  privileges  of  corporations  not  possessed  by 
individuals  or  partnerships. 

We  do  not  overlook  the  contention  of  the 
learned  counsel  for  the  appellant  that  the  arti- 
cles of  agreement  and  association  of  tbe  Ez- 

Eress  Company  already  contained  the  provis- 
in  embraced  in  the  Act  of  1854,  mwa,  and 
wen  therefore  part  of  tiie  fundamental  law  of 
the  company.  No  doubt  pardee  are,  In  general, 
deemed  to  contract  with  reference  to  the  state 
of  tbe  law  as  it  existed  at  the  time  of  making 
the  contract;  hut  certainly  there  is  nothing  to 
prevent  them  from  doing  so  with  reference  to 
a  state  of  the  law  whichdid  not  then  exist,  and 
more  espedallv  is  thia  ao  if  it  appears  that  1^ 
the  terms  of  the  agreement  tbat  changed  con- 
dition of  the  law  might  reasonably  be  expected. 

The  Act  of  1854  was  proposed  to  the  Legis- 
lature as  early  as  March.  It  was  passed  and 
became  a  law  on  the  16th  of  April,  and  aU 
though  by  force  of  the  Statute,  1  Rev.  Stat. 


|tftle4,jnit  1.  chap.  7,  157,  g  13,  it  did  not 
I  take  effect  until  twenty  da^a  thereafter,  it  was 
,  apparently  in  contemplation  of  tbe  parties 
when  on  the  32d  of  April,  and  therefore  after 
its  passage,  they  prepared  an  agreement  em- 
bodying the  terms  and  language  of  the  Statute; 
but  however  that  may  be,  ttxe  period  of  its  new 
or  extended  existence  becan  in  1864  when  tbe 
law  was  in  full  force.  "Hie  agrennent  which 
effected  it  might  well  be  deemed  equivalent  to 
a  new  and  orisinal  organization.  I  do  not, 
however,  regaid  this  fact  as  essential.  It  is 
not  an  answer  to  the  operation  of  the  Statute 
that  the  agreement  constituting  the  joint-stock 
association  was  wepared  antecedent  to  the  time 
when  it  took  ofecL  It  b  enough  that  the 
powers  which  it  provided  for,  and  assumed  to 
exercise,  were  thereby  ratified  and  made  valid. 
Thenceforth  It'acted  under  and  by  virtue  of 
tbe  Statute. 

Second.  We  are  also  of  opiolon  that  the  tax 
sought  to  be  enforced  is  neither  in  form  nor 
siilMtance  obnoxious  to  any  provision  of  the 
Federal  Constitution.  It  interferea  in  no  re- 
spect with  commerce  with  fordgn  nationa,  or 
among  the  several  States.  It  »  conflned  to 
capital  employed  in  this  State  by  an  entity  ex- 
isting under  its  laws,  and  tbe  manner  in  ^ich 
its  value  sball  be  assessed  and  the  rate  of  tax- 
ation  ore  matters  of  legislative  discretion.  lo 
no  aspect  does  it  iHofess  "to  regulate  com- 
merce,"  nor  in  any  proper  sense  has  the  l^a- 
lation  in  question  that  effect. 

We  th^^ore  agree  with  the  Supreme  Oourt, 
and  think  tt»  order  ehouldbe  qglrmed. 
All  concur,  Andrewa.  J.,  in  the  result. 


TENNESSEE  SUPREME  COURT. 


J.  C.  LAWRENCE 

V. 

INGERSOLL  et  al.,  Appte. 
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1.  An  Iqjiniatlini  proMMtlng  m«mb«n 
of  a.  mnnlelpAl  board  from  m&mtSng  and 


BoUnfiT  without  Klvfng  a  certain  person  notice, 
and  permlttlnfr  blm  to  act  wfth  them,  la  not  mao- 
datory. 

8.  The  legality  and  Talldltjr  of  an  elee- 
tlOD  by  the  mayor  and  aldermen  of  a  cttj  by 
ballot,  where  do  other  official  Is  In  terms  dlteoted 
to  declare  or  oertlfr  It.  and  no  provtsttm  is  made 
for  a  contest,  may  be  Inquired  Into  by  TMn«i»fanff 
to  compel  reoogoHlon  of  the  ololnuint's  title. 


Nora.— Tbte;  maiorlty;  quurum;  catting  vote. 

This  case  and  the  one  next  foJlowlns.  Bushvllle 
Uaa  Co.  V.  Buriivllle,  poet,  81&,  by  tbelr  sharp  oon- 
fltot  odd  Interest  to  some  questions  which  do  not 
often  oome  before  the  oourte. 

The  weight  of  authority  Is  to  the  effect  that  a 
majority  vote  need  not  be  a  majority  of  all  those 
present,  If  It  has  a  nujori^  at  those  voting 
and  a  quorum  Is  In  fact  present.  Launte  v. 
People.  118  111.  187;  First  Parish  lo  Sudbury  v. 
Steams,  21  Pick.  Itf;  Booker  v.  Toonv,  12  Oratt 
aOB;  State  v.  Qreen,  87  Ohio  St  227;  Rex  V.  Bbmday, 
Gowp.680;  Oldkoow  v.  Walnwrlght  (or  Bex  v.Foz- 
oroftt.  t  Ban.  1017.  1  Wm.  BL  2S9:  SUte  v.  Chap- 
man, u  Coon.  aoo. 

Those  present  who  do  not  vote  soqulesoe  In  an 
election  made  by  those  who  do.  Oldknow  v.  Waln- 
wri«ht  (or  Bex  v.  FOxoroffe),  8  Burr.  1017. 1  Wm.  BL 
X». 

A  member  present  and  not  voting  Is  to  be  counted 
-nt  Iq  determining  whether  the  stBrmatlve 
e  a  iwUority  of  thoss  pressnt.  Com.  r. 
m.nPa.iai. 


Totes  trfm  vou  when  tbe  law  requires  tbem  to  be 
by  liallct  are  nuillUes,  and  a  majorttir  of  those 
actually  osst  by  ballot,  however  few.  Is  suSeisnt  If 
a  quorum  Is  present.  Com.  v.  Besd,  2  Aabm.  2BL 

But  where  a  charter  requires  a  ms>>itty  of  all 
members  elected  a  vote  of  less  than  tlUs.  thoi^  a 
majorltyof  all  voting,  Is  not  auffletont.  8sa  Ran- 
dsco  V.  Hazen,  5  CM.  16B:  MeCraokeo  v.  Ban  Fnu- 
dsoo,  16  Cal.  S01:  Pimmtol  v.  Son  Frandsoo,  a  CU. 
SSI. 

A  Statute  requiring  "a  majority  vote  of  tbe 
qualified  members  present"  Is  not  satlsfled  by  a 
lesB  number,  though  It  la  a  UMjority  of  all  actually 
voting.  State  v.  Fagan,  42  Conn.  SL 

So  where  by  law  a  majority  of  the  votem  were 
required  for  flzing  ohorob  rotes,  a  vote  of  a  minor- 
ity was  InsulBoteat  though  the  majority  refused  to 
fix  any  rate  at  slL  Oodlng  v.  Veley.  4  H.  Lb  Csa. 
ore,  reversing  T  Ad.  ft  EL  N.  8. 40&. 

A  vote  of  two  thirds  of  a  dty  council  mesns  a 
vote  of  two  thirds  of  the  body  as  iegaUyoonstltuted 
by  the  prcseoee  of  a  4Uonua,and  nottwo  thirds  of 
the  whole  number  of  nunibem.    WamoA  v. 
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8.  Fmtr  ballot*  are  But  •offlolaBt  to 
doet  M  officer  by  an  offlolsl  board  wbeo  tight 
membera  are  present,  altbougrh  one  blank  vote  ia 

»  cast. 

4.  The  majority  of  tbooe  present  at  a 
meettuff  '  select  body  ooastetlng  of  a  definite 
number  votere  must  ooncur  In  order  to  do  any 
▼aUdaat,latheabsenoeof  aspeclal  prorWoo. 

5.  ▲  docJaratlon  of  a  pmiMag  ofltoer 
tlMt  a  oertain  peraon  la  eleeted  as  the 
malt  of  a  ballot,  irhicb.  without  his  vote,  was 
not  sulBcl^t  to  elect  for  look  of  a  majority  of  the 
members  present,  is  not  equivalent  to  oaBHnv  hla 
own  vote  in  favor  of  snub  person. 

6.  No  ratitoUion  of  an  election  declared 
by  a  municipal  ofiloer  to  a  muntcipal  board,  on  a 
vote  vblcb  In  fact  did  not  make  an  election,  can 
be  made  except  by  another  ballot,  where  the 
board  has  bo  power  to  elect  ezoept  on  ballot. 

7-  The  atatoBwnt  of  the  reewder  at  a 
miBlelpal  board*  in  a  paper,  that  be  was  not 
required  to  make,  notifying  a  person  of  his  elec- 
tion to  office,  that  it  was  done  by  order  of  tbe 
board,  is  not  evfdenoe  of  tAatfaot. 

(Tunuy,  pfa.  J.,  dlmnta.) 

(October  IB,  1680.) 

APPEAL  by  respondents  from  a  decree  of 
the  Chancery  Court  of  Kooxville  in  favor 
of  complainaDt  la  a  proceeding  to-compel  re- 
spondents, as  members  of  the  board  of  educa- 
tion, to  recognize  complainant  as  a  member  of 
such  board,  and  to  prohibit  them  from  meet- 
ing and  taking  acUon  as  such  board  without 
giving  him  an  opportunity  to  be  present.  Se- 

The  facts  are  sufficiently  stated  in  the 
opinion. 


Lafayette,  4  La.  Ann.  419.  Oontrn,  Logansport  v. 
Legff,  20  lod.  815.  (But  In  the  latter  case  tbe  lan- 
iniage  of  tbe  statute  required  a  "oonourrenoe  of 
two  thirds  of  the  members.") 

"  Two  thirds  of  eaob  House,"  whose  assent  is  nec- 
essary to  pass  an  Act  of  Incorporation,  in  Hioh. 
Const.  183S,  art.  IS,  f  S,  means  two  thirds  of  the  mem- 
bera present  and  votingr  when  there  Is  a  quorum. 
Southworth  v.  Palmyra    3.  R.  Co.  2  Mich.  S8T. 

6o  the  words  two  thirds  of  each  branch  of  the 
Legislature,**  wlttiin  a  provtelon  as  to  submlttingr 
proposed  constitutional  amendments,  mean  two 
thirds  of  each  House  duly  constituted  by  the  pres- 
ence of  a  quorum,  and  not  neoessarlly  two  thirds 
of  all  the  members.  Green  v.  Waller,  82  Miss.  AGO; 
Btate  V.  HoBride,  4  Ho.  SOS. 

Where  the  cluirter  makes  the  common  council 
ccmslat  of  the  mayor  and  twelve  aldermen,  and  re- 
quires a  vote  to  be  passed  by  two  thirds  of  tho 
**  members  elect,**  the  mayor  to  not  counted  and 
eiffht  votes  are  sufllolent.  H0l8  T.  Oleason,  U  Wte. 
470. 

Quorum. 

It  Is  an  estabUahed  Beneral  rule  that  a  ma- 
jority constitutes  a  quorum  of  a  bod;  conaistlng 
of  a  definite  number  of  persons,  and  that  the  act  of 
a  majority  of  a  quorum  Is  the  act  of  the  body,  un- 
less otherwise  detomlned  by  Its  oonstitution.  Ex 
parte  wnieooks.  7  C!ow.  4QS;  Damon  v.  Oranby,  2 
Pick.  868;  Kingsbury  v.  Centre  School  Dlst.  In 
Qulncy.  IS  Met.  Stt:  Price  r.  Grand  Baplds  *  I.  R. 
Oo.  18  Ind.  88:  State  v.  Jersey  City,  27  N.  J.  L.  49Q: 
State  V.  Parr,  47  N.  J.  L.  806;  State  v.  Deliesseline.  1 
XcCord,  L.  la  C)  Com.  v.  Read,  2  Ashm.  2S1; 
State  V.  Green,  37  Ohio  St.  2S7;  Btate  v.  Huergins, 
Harper,  L.  (8.  O  180;  Rex  r.  Miller,  «  1.  R.  SW; 
Bex  V.  Bellringer,  4  T.  R.  810;  Rex  v.  Headley,  7 
6L.&A. 


Metirt.  J.  W.  Caldwell  and  Xnfreraoll 
&  Peyton  for  appellants. 
Memn.  Ti^lor  ft  Hood  for  appellee: 

Snf>d^aBS.  J.,  delivered  tbe  opinion  of 
court: 

Tbe  bill  in  this  cause  was  Sled  by  J.  C.  Law- 
rence daimtng  to  be  a  duly  elected  and  quali- 
fied member  of  the  board  of  education  of  the 
City  of  Knoxville,  for  an  Injunction  against 
de&ndaots  and  the  other  four  members  of  said 
board,  to  prohibit  tbe  meeting  and  action  of 
said  boanl  without  him,  and  to  compel  defend- 
ants, by  mandamus,  to  reco^ize  him  as  a  mem- 
ber of  the  board,  and  permit  bim  to  Lake  part 
in  its  proceedings,  upon  alle^tions  of  refusal 
of  defendants  so  to  da  Tbe  in  Janetion  issued, 
and,  on  final  hearing,  maDdomuswas  awarded 
as  prayed  for.  Bespondents  appealed,  and  as- 
sigoed  errors.  Two  preliminary  questions  are 
made,  which  need  to  be  briefly  noticed  before 
disposition  of  the  real  merits  of  the  controver- 
sy. One  of  these  is  made  by  respondents,  and 
is  an  objection  to  the  power  of  the  court  to  is- 
sue a  mandatory  injunction,  upon  the  assump- 
tion that  the  one  issued  in  this  case  ia  such. 
The  other  question  is  made  by  complainant, 
and  goes  to  tbe  right  of  the  court  to  inquire  in- 
to tbe  legality  and  validiljr  of  his  election  in 
this  proceeding.  Respectinf;  the  first  question, 
it  is  sufficient  to  say  that  tbe  injunction  is  not 
mandatory.  The  Injunction  prohibited  the 
meeting  and  action  of  defendants  without  j^t- 
ing  complainant  notice,  and  permitting  him 
to  act  with  them.  It  did  not  command  nis  ad- 
mission, except  that  if  respondents  proceeded 
to  act,  it  prohibited  their  acting,  but  author- 
ized them  to  avoid  this  prohibition  on  compli- 


Bam.  A  C.  4B6:  Blaoket  v.  Blizard,  9  Bam.  &  C.  861; 
6  Dane,  Abr.  160;  Kyd,  Corp.  lU;  Aug.  ft  A.  Corp. 
S  306;  Kent,  Com.  SB8;  Cusfalng.  Legls.  Assem.  >  247. 

This ruleapplles In theoaseof  corporations.  Sar- 
gent V.  Webster,  18  Met  497;  Buell  v.  Buckingham, 
16  Iowa,  2Sb  State  v.  Chute.  81  Minn.  185;  CahlU  v. 
Kalamazoo  Mut.  Ins.  Co.  2  Doug.  (Mich.)  121:  Co- 
lumbia Bottom  Levee  Co.  v.  Molar,  39  Uo.  08; 
Booker  v.  Toung,  12  Oratt.  80S:  Madison  Ave.  Bap- 
tist Ch.  r.  Baptist  Cb.  In  Oliver  St.  6  Robt  8tt. 

Action  taken  by  lees  than  a  quorum  Is  void. 
Price  V.  Grand  Rapids  A  I.  R.  Co.  13  Ind.  68;  Juno- 
tlon  R.  Co.  V.  Beeve,  18  Ind.  287:  Logansport  v. 
Legg.  20  Ind.  815;  State  v.  Porter,  U  West  Hep.  AM, 
118  Ind.  79. 

An  election  by  a  minority  of  the  stockholdeni  of 
a  corpontlon  Is  legal  where  the  others  are  re- 
strained from  voting  by  Injunction.  Brown  v.Paoi- 
flc  Mull  Steamship  Co.  S  Blatcht.  626^ 

Where  the  proper  presiding  olBoer  of  a  meeting 
composed  of  an  indefinite  numl>er  is  prevented  by 
violence  from  acting,  those  who  withdraw  with 
him  to  another  convenient  place  may  act  although 
they  are  only  a  minority  of  those  originally  as- 
sembled. Field  V.  Field,  9  Wend.  8M. 

Where  four  out  of  eighteen  members  were  either  . 
dlsquallfled,  dead  or  refused  to  qualify,  eight  oon- 
sUtutod  a  quorum.  State  v.  Huggios,  Harper,  L. 
<S.  C.)  189. 

But  where  three  vUlage  trustees  were  necessary  ■ 
for  a  quorum,  two  could  not  act  although  two 
othefb  were  present  If  the  latter  were  dlsquallfled 
from  voting.   Coles  v.WilllUDsburgh,  10  Wend.  859. 

A  majority  of  the  mraibers  of  a  prudential  com- 
mittee of  a  school  district  may  lawfully  act  Kings- 
bury V.  Centre  School  Dlst  in  Quinoy,  12  Met  99. 

Where  three  persons  were  appointed  to  select  a 
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ance  with  cooditioDS  which  they  could  or  could 
not  accept,  as  they  saw  proper,  and  was  clearly 
not  maQdatory.  It  therefore  becomes  irrele- 
TaDt  and  unimportant  to  discuss  the  question 
of  the  right  to  issue  mandatory  injunctions, 
and  the  extent  to  which  they  may  so. 

As  to  the  second  question  statea,lt  is  equally 
clear  that  the  chancellor  had  the  rii^t  to  de- 
termine the  legality  and  validity  of  the  election 
under  which  complainant  cliiimed  title  to  the 
office,  for  the  exercise  of  the  powers  of  which 
he  sought  the  aid  of  the  court.  His  election 
depended  alone  upon  the  action  of  the  board 
of  mayor  and  aldermen  as  embodied  in  the  rec- 
ord made  of  it  by  them.  The  notiflcation, 
called  a  "certiflcate,"  issued  to  him  by  the  re- 
corder, is  of  no  force  or  validity,  because  not 
required  by  law.  But,  if  it  were,  it  could  only 
embody  the  result  of  the  record  of  the  election, 
and  could  not  add  to  its  efficacy  in  the  least, 
or  change  its  effect.  All  the  provisions  made 
in  the  charter  of  Knoxville  respecting  this 
election,  pertinent  to  the  point  now  being  con- 
sidered, are  that  it  sbdl  be  made  the  mayor 
and  aldermen,  bv  ballot  No  other  official  is 
In  terms  directed  to  declare  it,  or  to  certify  it, 
nor  is  any  provision  made  for  a  contest.  In 
such  case  it  is  well  settled  that  the  legality  and 
validity  of  such  election  may  be  inquired  into, 
in  any  proceeding,  by  mandamus,  to  compel 
other  persona  to  recognize  the  claimant's  title 
to  the  office,  or  when  he  seeks  to  enter  into  it, 
or  otherwise  assert  his  right  to  act  as  duly  elect 
ed.  6  Am.  &  Eng.  Cyclop.  Law,  384.  885,  and 
cases  cited;  Marshall  v.  Kena,  S  Swan,  68; 
Pueket  V.  Jtean,  11  Heisk.  600;  Lems  v.  Wat 
hint,  3  Lea,  181,  182. 

These  questions  out  of  the  way,  we  come  to 
the  real  question  in  the  case.  Was  the  com- 
plalnant  elected,  and  is  he  therefore  entitled  to 


Bite  for  a  town  building,  rather  na  a^Dts  than  as  a 
oommittee,  two  00I7  oould  not  act  a^inst  tbe  dte- 
aent  of  theotlMiT.  Damon  v.  Granby,  2  Plok.  368. 

Where  a  certain  numtwr  are  expresslf  required 
b7  statute  to  tie  present,  action  oannot  be  token  In 
the  abeenoe,  although  wrongful,  of  any  one  of 
tliem.  Ex  parte  Rogers,  7  Cow.  SS6. 

An  election  under  a  charter  by  whloli  a  majority 
of  a  deflnito  number  of  oorporatorB  Is  required  to 
be  presentcan  htt  had  only  where  a  majority  of  the 
whole  number  Is  present,  although  some  VBcanolee 
exist.  Rex  V.  Devonshire,  1  Barn.  &  C.  009;  Rez  v. 
Bower,  1  Bam.  ft  C.  482:  Rex  v.  Hay,  4  Bam.  ft 
Ad.  84%  Rex  V.  Morris.  4  East,  17;  Rex  t.  Bellrlnger, 
4  T.  B.  810;  Rez  v.  Hiller,  6  T.  B.  268. 

Where  the  number  for  a  quorum  Is  an  aliquot 
port  of  the  assembly  of  which  tbe  whole  number  to 
fixed  byiits  ooastltutlon,  vacancies  in  this  number 
do  not  reduce  the  number  required  for  a  quorum. 
Cuahlng,  Legls.  Aasem.  1 281, 

IndeJlwIU  numter  a/  voters. 

Where  the  number  of  voters  is  Indefinite  the  gen< 
eral  rule  is  that  a  majority  of  those  assembled  is 
aufflolent.  Bex  v.  Varlo,  Cowp.  S80;  Field  v.  Field. 
9Wend.8H;  Verbeck  v.  Bcott, n  Wis.  S8; 

A  majority  of  the  religious  society  within  the 
meaning  of  a  statute  authorizing  action  "in  pursu- 
ance of  the  wishes  of  a  majority  of  the  memberjof 
euoh  society,  expressed  at  a  church  eteoclon,  etc.." 
means  a  niajoiity  of  those  present  and  voting. 
Craig  V.  First  Freabyterlatt  Churoli,  8B  Fa,  42. 

The  words  "a  majority  of  the  voters'*  or  "two 
thirds  of  the  qualified  •mben"  of  a  oertalD  dtotriot, 
6  L.R.A. 


compel  the  defendaijts  to  admit  and  recognize 
him  as  a  member  f>f  the  board?  Todeiermlne 
this  it  is  necessary  to  examine  his  claim  to 
election,  and  then  ascertain  if,  under  tbe  law,  * 
it  is  well  founded.  To  support  the  first,  he 
shows  the  following  record  of  the  minutes  of 
the  proceeding  of  the  board  of  mayor  and  al- 
dermen, in  addition  to  the  notlflcanon  or  cer- 
tificate of  the  recorder,  before  referred  to,  and 
indorsement  thereon  of  the  recorder  that  com- 
plainant had  taken  the  oath  required  by  law: 
"  At  a  call  meeting  of  tbe  board  of  mayor 
and  aldermen  of  the  City  of  Knoxville,  held 
Friday,  Jan.  27,  A.  D.  1888,  there  were  pres- 
ent, and  answering  roll-call.  Aldermen  Selby, 
Barry,  Hockenjos,  Jones,  Albers.  House,  Per- 
ry and  McDaniel.  Mayor  Luttrdl  called  May- 
or Elect  Condon  and  Ex-Mayor  Fokber  and 
Alderman  8.  B.  Boyd  to  take  seats  on  mayor's 
Btaud.  (The  following  proceedings  were  had, 
to  wit):  Tbe  minutes  of  the  meetings  of  ^e 
board  of  January  6,  Januarr  25  and  January 
26  were  read  and  approvea.  On  motion  of 
Alderman  Alben  tbe  board  took  a  recess  of 
five  minutes.  Mayw  Lutlrell  resumed  the 
chair,  and  called  tbe  board  to  order.  Alder- 
man Perry  moved  to  go  into  an  election  of  the 
city  school  board,  to  fill  out  the  unexpired  term 
of  Hon.  M.  J.  Condon,  resigned.  Motion  car- 
ried. Mayor  Luttrell  appointed  Aldermen  Mc- 
Daniel and  Barry  as  tellers,  and  Alderman 
Penr  to  take  up  the  votes.  Alderman  Perry 
nominated  F.  L.  Fisher.  Alderman  Jones 
nominated  Rev.  J.  C.  Lawrence.  The  ballot 
was  taken,  and  it  was  found  that  J.  C.  Law- 
rence had  received  four  votes,  and  F.  L.  Fish- 
er three  votes,  and  a  blank  without  any  name 
was  also  found,  and  thrown  out.  Mayor  Lut- 
trell declared  J.  C.  Lawrence  legally  elected  as 
a  member  of  the  dty  school  bowd  of  educa- 


or  similar  words  In  e  statutory  or  constitutional 
provision  as  to  an  election,  mean  a  majority,  or  two 
thirds,  as  the  case  may  be,  of  ihooe  actually  voting, 
and  do  not  require  a  majority  of  alt  who  might 
have  voted.  GirroU  County  t.  Smith,  111  U.  8.  &U 
(28  L.  ed.  617);  Cass  County  v.  Johnat^Hi,  W  0.  S.  an 
(U  L.  ed.  410);  8L  Joseph  Twp.  v.  Rogers.  83  U-  S.  IS 
Wall.  a*4  <21  L.  ed.  328);  People  v.  Warfield.  30  ni. 
UO;  People  v.  Wiant.  48  111.  28S;  People  v.  Gamer. 
47  Dl.  246;  Taylor  v.  Taylor,  10  Hlnn.  107;  Bayard  v. 
Kllnge,  16  Uinn.  248;  Everett  v.  Smith,  SZ  Mian.  A 
State  V.  Reniok,  87  Ho.  270;  State  v.  Binder.  88  Mo. 
460:  Sanford  v.  Prentice,  28  Wis.  8S6;  County-Seat  of 
Linn  County,  16  Kaa.  500;  Louisville  ft  N.  B.  Co.  r. 
Davidson CountyGourt,lSnecd(Tenn.)fl37.  Contra, 
People  V.  Brown,  11  Dl.  47^  Chester  *  L.  N.  G.  R. 
Co.  V.  Caldwell  Counir.  72  N.  G  4BS. 

Tbe  oases  of  Hawkins  V.  Carroll  County,  00  Htes. 
786;  State  t.  Sutterfleld,  H  Uo.  881;  Southeriand  v. 
Ooldaboro,  M  N.  C.  49;  Duke  v.  Brown,  Id.  127,  and 
UoDowdl  V.  MassaobuaettB  ft  S.  Const.  Co.  Id.  514, 
—  hold  that  where  registration  of  voters  must  be 
made  In  order  to  vote,  auch  words  as  "two  thirds  of 
the  qualified  voters"  mean  two  thirds  of  the  whole 
number  entitled  to  vote  and  not  merely  of  those 
voting;  but  In  this  oonstruotion  they  are  In  oon- 
fliot  with  Cass  County  v.  Johnston  and  Carroll 
County  V.  Smith,  supra. 

"A  majority  of  legal  voters  vottntr  at  a  general 
election,"  within  a  constitutional  provision  for 
township  organisation,  means  a  majoittjr  of  all 
voting  at  that  election,  and  not  merely  of  those 
votinfc  on  that  question.  State  v,  Lancaster  Ooun- 
ty.  8  Neb.  414. 
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tton,  to  All  out  the  uuexpfred  term  of  Hon.  H. 
J.  Condon,  resigned.  Borne  dliKnssIon  was 
had,  after  which  Alderman  Perrj  moved  to 
reconridersald  Tote  and  election.  Secondedby 
Alderman  Albers.  Tbe  ayes  and  noes  were 
taken  on  roll-call,  Aldermen  Selbj,  Hockenjos, 
Albers  and  Perry  voting  aye,  and  Aldermen 
Barry,  Jones,  House  and  McDaniel  voting  no, 
—4.  Mayor  Luttrell  decided  tbe  motion  tost. 
On  motion  of  Alderman  Bany,  the  board  ad- 
journed until  nine  o'clock  to-morrow  mOTning. 
[Signed]  Approved:  Jas.  C.  Luttrell,  Mayor." 

"City  ofKnoxTille,Tenn..  Jan.  81,  A.  D. 
1888.  Mr.  J.  C.  Lawrence;  At  the  regular 
meeting  ofjthe  board  of  mayor  and  aldermen 
of  tbe  City  of  Enozville,  held  January  27,  A. 
i>.  18S8,  you  were  ehown  and  elected  as  a  mem- 
ber of  the  board  of  education,  to  fill  out  tbe  un- 
expired term  of  said  office  of  Martin  J.  Con- 
don, redgoed.  By  order  of  the  board.  C.  C. 
Nelson,  Recorder.  Enrolled,  1-13-89,  bk.  2, 
p.  45." 

"J.  C.  Lawrence  came  before  me  and  took 
oath  of  office  as  required  by  the  new  charter, 
January  81,  1888.   C.  C.  Nelson,  Reconier." 

Upon  this  record  and  these  atatementa  of  the 
tecoraer  he  bases  his  claim  to  the  office  and 
right  to  a  peremptory  mandamus.  No  ques- 
tion Is  made  that  tbe  oath  said  to  have  been 
taken  is  not  shown  to  have  been  done  by  this 
hidorsement,  nor  upon  the  notification  or  cer- 
tificate as  such.  The  question  is  only  made,  as 
to  tlie  latter,  that  the  recorder  had  nothing  to 
do  with  the  election,  or  certifying  it,  and  that 
the  certificate  does  not  affect  the  question;  and 
this  is  true.  This  brings  us  to  tbe  second  sub- 
division of  the  real  question,  that  is,  to  deter- 
mine whether,  under  the  law,  he  was  in  fact 
elected. 


The  provisions  of  the  charter  In  relation  to 
the  dection  are  found  In  several  sections  of  the 
Act  of  June  10, 1885,  entitled  "  An  Act  to  Re- 
duce tbe  Incorporating  the  City  of  Enoxville, 
and  the  Various  Amendments  Thereto,  to  One 
Act,  and  to  Amend  the  Same."  Section  68  of 
this  Act  provides  that  there  shall  be  a  board  of 
education  for  the  city,  to  consist  of  five  mera- 
hers, — citizens  of  the  town,  and  not  members 
of  the  board  of  mayor  and  aldermen. 

"  Sec.  64:  Tbe  board  of  education  shall  be 
elected  by  tbe  board  of  mayor  and  aldermen, 
from  tbe  citizens  and  qualified  voters  of  the 
town  by  ballot;  and  the  term  of  office  of  each 
member  shall  be  five  years." 

"Sec.  8.  ...  Tbe  board  of  mayor  and  al- 
dermen shall  be  composed  of  nine  aldermen. 

"Sec.  4.  ...  The  mayor  shall  not  vote, 
except  in  case  there  shall  be  a  tie  vote  on  any 

auestion,  and  then  he  shall  by  his  vote  decide 
le  question. 

"Sec.  5.  .  .  .  It  shall  require  a  majority  of 
the  members  of  tbe  board  to  form  a  quorum 
for  tbe  transaction  of  business." 

No  provision  being  made  for  the  filling  of 
vacancies  in  the  board  of  education,  this  defect 
was  remedied  by  an  ordinance  as  fidlows:  "In 
case  any  vacancy  shall  occur  in  tbe  board  of 
education,  the  unexpired  term  of  such  member 
vacating  shall  be  filled  by  an  election  by  the 
board  of  mayor  and  aldermen,  as  soon  aa  prac- 
ticable after  such  vacancy  occurs." 

These  are  all  IhepFOvisions  of  the  charter  or 
ordinances  of  the  City  necessary  to  be  noticed. 
They  are  those  under  which  the  election  was 
held,  and  the  provisions  of  which  must  deter- 
mine its  validity,  no  other  iaw  existing  in  our 
statute  which  affects  the  question.  It  is  ob- 
served that  there  areniaealdermen,  who,  with 


To  same  effect  where  tbe  words  wore  "a  majority 
of  tbe  votes  oast"  State,  Omaha  A  8.  O.  St,  R.  Oo. 
V.  Beolrol,  2»  Neb.  16B. 

A  provision  for  a  tax  when  **a  majority  of  the 
electors  of  said  township  at  some  regular  election 
shall  vote  In  favor"  means  a  majority  of  all  voting 
at  the  eleotiou,  and  not  merely  of  tboao  voting  'or 
or  against  the  tax.  Bnyart  v.  Hanover  Twp.  2B 
Ohio  St.  (Oa 

"A  majority  for"  a  bounty  which  can  be  jriven 
by  a  vote  of  township  means  a  majority  of  those 
cast  on  that  question,  although  not  a  majority  of 
those  cast  for  township  office  ni  at  the  same  eleoUon. 
Harlon  County  v.  Wlnklcy,  88  Kan.  80. 

A  vote  of  11,000  on  a  special  question  at  an  election 
where  13,000  votes  were  cast  for  ol^  ofSoersls  nota 
vote  of  It  majority  of  the  legal  votera.  State  v. 
Wlnkdmeler,  8S  Ho.  106. 

''A  majority  of  all  tbe  votes  cast  atsuoh  eleotion" 
fn  a  constitutional  provision  as  to  extending  suf- 
frage was  held  Id  Wlsoonsin  to  mean  a  majority  of 
those  cast  on  that  sabjeot.  Ollkqile  t.  Palmer,  SO 
Wte.su. 

But  "a  majority  of  the  electors  voting  at  such 
eleotion"  held  for  cboosiag  eenatora  and  represen- 
tatives In  a  provlsfon  as  to  amending  a  state  con- 
■tUuUon  ha8t>eeo  held  to  mean  a  majority  of  those 
voting  for  senators  and  representatives,  and  not 
merely  of  those  voting  for  the  amendment.  State 
V.  Foraker,  poet,  — ,  47  Ohio  St.  — ,  28  Ohio  L.  J. 
10^  State  V.  Babcook,  IT  Neb.  188. 

The  words  "a  majority  of  said  eleotors  shall  rati- 
fy," In  a  provisionf  or  amending  the  State  Constitu- 
tion, have  been  also  held  to  mean  a  majority  of 
those  voting  at  that  eleoUoo  and  not  merely  of 
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those  voting  for  or  against  the  amendment.  State 
v.SwUt,aitXDd.«6. 

Oatttng  vote. 

In  respect  to  ^the  effect  of  declaring  the  vote  a 
distinction  may  possibly  be  drawn  between  the 
main  case  of  Lawrence  v.  Ingersoll  and  tbe  follow- 
ing ease  of  BushvlUe  Gas  Oo.  v.  Buabville,]WMt,S15, 
In  the  fact  that  the  vote  In  the  former  was  by  bal- 
lot It  is  said  in  tbe  little  manual,  Boberts'lKulee  of 
Order,  S:43.  tbat  a  presiding  oflScer  must  vote,  if  at 
all,  where  the  vote  is  by  ballot,  before  the  tellers 
begin  to  count  the  votes.  If  this  be  so  (and  the 
larger  manuals  seem  to  be  silent  on  the  point),  the 
effect  of  his  declaration  of  the  result  might  w^l  be 
lield  of  no  effect  as  a  casting  vote. 

Tbe  decision  in  BushvUle  Oes  Co.  v.  Bushvlile, 
post,  816,  that  the  presiding  offloer*s  declaration 
that  the  vote  is  carried,  is  equivalent  to  a  casting 
vote,  where  his  vote  Is  necessary  to  decide  tbe  ques- 
tion, is  sustained  by  Launtz  v.  People.  118  III.  187. 

On  a  vote  of  twenty-two  against  twenty-two, 
with  one  blank,  no  oascfaig  vote  can  ba  given.  State 
V.  Chapnuw,  1A  Conn.  000. 

A  mayor  presiding  over  a  city  council  may  give 
a  casting  vote  for  an  officer  nominated  by  him  un- 
der a  statute  giving  him  authority  to  "appoint  by 
and  with  tbe  consent  of  tbe  couwdl,"  If  the  votes  of 
the  council  are  equally  divided.  Carroll  v.  Wall,  86 
Kan.  36. 

A  declaration  by  a  presiding  officer  that  a  resolu- 
tion Is  lost  will  not  be  sufflolent  to  defeat  It,  if  tbe 
vote  was  sufilelent  to  carry  it.  Charlton  v.  HolUday, 
ao  Towa,  881. 

A  declaration  that  a  man  was  elected  is  of  no 
avail  where  the  vote  was  In  fact  against  him.  State 
V.  nuFan,  42  Conn.  9S. 
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the  mayor,  are  to  make  tbe  election,  if  all  are 
present,  the  mayor  having  do  vole,  as  no  Me 
could  result:  that  if  less  than  nine  are  pieseot, 
but  a  majority  of  that  number,  then  those  pres- 
ent may  elect;  but,  if  equally  divided  in  an 
electioa,  tbe  mayor  may  cast  the  deciding  vote, 
— tbe  only  contmgency  in  which  his  act  can 
affect  the  question.  Id  theelecliou  dow  beiog 
considered  a  majority  (eight)  were  present,  and 
participatiDg  in  tbe  election.  This  appears 
ootb  in  the  recitals  of  the  records  hereinbefore 
ahown  and  in  tbe  fact  that  seven  ballots  were 
east  tot  the  candidates,  and  one  blank  ballot. 
It  remains  now  to  inquire.  What  Is  the  effect  of 
this  action  on  the  part  of  this  board,  acting 
through  its  eight  members  and  autliorized  quo- 
rum; In  determining  this  question,  it  must 
be  borne  in  mind  thatiwe  are  not  examining 
the  effect  of  an  election  of  an  indefinite  num- 
ber of  electors,  as  the  vote  of  the  body  of  the 
people  of  the  city,  or  the  vote  of  anv  indefinite 
number  of  people,  in  a  popular  election;  for 
the  rule  gOTemfng  the  one  is  entirely  different 
from  that  govermng  the  other.  In  the  case  of 
general  or  special  elections  by  the  vote  of  the 
people, — by  the  vote  of  an  indefinite  number, 
— the  common-law  rule  is  that  a  plurality 
of  votes  elects.  That  is,  the  candidate  get- 
ting more  votes  than  any  other  is  elected,  al- 
though he  does  not  get  a  majority  of  the  votes 
cast,  and  hence  it  makes  no  difference  that 
there  are  absent  voters  or  blank  votes  cast. 
They  do  not  change  the  fact  that  one  candidate 
receives  a  plurality;  and  cannot  do  so,  in  the 
very  nature  of  things.  Cooley,  Const.  Lim. 
6th  ed.  779.    See  also  770  and  771. 

Mr.  Cooley  treats  alone  the  subject  of  popu- 
lar elections,  the  scope  of  bis  work  not  includ- 
ing elections  by  governing  bodies  of  corpora- 
tions. This  is  not  only  the  rule  at  common 
law,  but  it  is  so  by  statute  in  this  State;  and 
hence,  in  our  elections  by  the  people,  the  can- 
didate who  gets  the  highest  number  of  votes  is 
elected.  And  this  rule  is  applied  to  corporate 
action,  where  the  corporate  power  resides  in 
the  inhabitants  or  citizens  at  large,  and  wbere 
they  meet  and  act  in  their  Kimaty  capacity, — 
and,  hence,  indefinite  numbers.  1  InU.  Mun. 
Corp.  208-816. 

It  is  equally  well  settled,  and  Indeed  is  not 
open  to  controversy,  that  when  an  election  is  to 
be  made  by  a  definite  body  of  electors,  as  mem- 
bers of  a  board  of  aldermen,  that,  "  in  tbe  ab- 
sence of  special  provision,  the  malor  part  of 
those  present  at  a  meeting  of  a  select  body  must 
concur,  in  order  to  do  any  valid  act."  I  Dill. 
Mun.  Corp.  §  220. 

"When,  therefore,"  adds  the  author,  "  it  ap- 
peared that  thirteen  ballots  were  cast,  when 
the  members  present  were  only  entitled  to  give 
twelve  votes,  of  which  seven  were  for  one  per- 
son  and  six  for  another,  there  is  no  election; 
and  the  council,  though  it  has  declared  that 
the  person  receiving  seven  votes  was  duly 
elected,  may  rescind  Its  action,  and  proceed  to 
a  new  election,"  etc.  Ibid. 

And  this  common-law  rule  as  to  majorities, 
he  declares,  is  applied  to  governing  bodies  of 
municipal  corporations,  where  not  specially 
r^ulated  hy  charter  or  statnte.   Sections  216, 

We  have  seen  that  ft  fs  not  only  not  differ- 
ently regulated  by  the  charter  of  Knozvllle,  or 
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other  statute  of  Tennessee,  hut  that  the  charter 
provides  for  the  traneaclion  of  business  only 
by  a  majority  of  a  quorum,  and  gives  the  may- 
or a  right  to  vole  when  the  majority  thereof 
cannot  decide,  thereby  conclusively  showing 
that  a  majority  must  concur,  or  there  is  no  re- 
sult. 

A  different  rule,  as  we  have  seen,  and  we  re- 
peat, prevails  at  common  law  where  the  elec- 
tion is  by  an  indefinite  numtier  of  electors,  in 
which  a  plurality  of  votes  is  sufficient  for  an 
election.  These  rules,  and  their  distinctions, 
are  veiy  forcibly  and  deariy  stated  in  tbe  able 
treatise  on  elections  in  the  sixth  volume  of 
American  and  English  Encyclopcedia  of  Law.'as 
follows:  "  The  only  way  to  defeat  the  election 
of  a  candidate  at  an  election  where  the  number 
of  electors  is  indefinite,  or  where  the  law  does 
not  require  a  majority  of  all  the  members  of  a 
body  having  a  definite  number,  as  opposed  to 
a  majority  of  those  voting,  is  by  voting  for  an- 
other candidate;  and  the  fact  that  a  majority 
enters  a  protest  against  the  minority  candidate 
voted  for  at  a  regularly  called  election  will  not 
defeat  the  elecuon,  it  no  other  candidate  i» 
voted  for.  This  rule  does  not  apply  to  cases 
where  the  elective  body  consists  of  a  definite 
nimiber,  and  a  oiajority  of  the  members  is  re- 
quired for  an  election.  In  such  cases  a  refusal 
to  vote,  or  a  blank  vote  a  majority,  will 
defeat  an  election."   Page  wtl. 

We  have  heretofore  se«i  that  under  this 
charter  a  majority  of  the  quorum  is  required. 
This  author  shows,  further,  that  the  rule  re- 
specting the  election  by  a  definite  number  in  a 
municipal  body  extends  also  to  other  bodies  of 
definite  numbers,  as  legislative,  etc.,  and  shows 
that  in  such  a  case  a  majority  must  ooncnr, 
and  vote  for  tbe  candidate,  in  order  to  elect 
him.  Quoting  several  cases  and  instances  of 
high  authority,  he  says,  illustrating:  "By  sec- 
tion 15  of  the  Revised  Statutes  of  the  United 
States  it  is  provided  that  all  votes  for  senators 
shall  be  by  ctwi  voce  vote  of  members  of  the 
Legislature,  and,  by  section  27,  that  all  votes 
for  representatives  m  Congress  must  be  written 
or  printed  Inllots;  and  that  all  voles  received 
or  rendered  contrary  to  such  action  shall  be  of 
no  ^ect.  It  has  been  htld  that  when  there  is 
no  provision  of  law  making  a  plurality  suffi- 
cient for  an  election  a  majority  of  the  votes 
cast  must  be  for  a  candidate,  in  order  to  elect 
him."  Id.  3S2,  dUng  State  v.  Fagan,  42 
Conn.  88. 

He  cites  several  cases  sostainlng  the  text,  tbe 
notes  being  as  follows:  "  In  the  absence  of  any 
Act  of  Congress  on  the  subject,  a  State  may 
pass  a  law,  or  a  joint  or  concurrent  resolution 
of  the  Legislature,  requiring  a  majority  of  all 
tbe  members  elected  to  both  branches  of  the 
Legislature  to  elect  a  senator  of  tlie  United 
Slates;  and  In  such  a  case,  where  twenty-nine 
votes  are  given  for  one  candidate,  and  twen- 
ty-nine blank  votes  were  given.  It  was  held 
that  this  did  not  constitute  an  election.  YuIm 
V.  Mallory,  2  Cong.  EI.  Cas.  608;  Senate  El. 
Cas.  146."  And  again:  "In  1866.  in  the 
Stockton  Case,  in  New  Jersey  (Senate  El.  Cas. 
264),  it  appeared  that  there  was  no  law  in  tbe 
State  regulating  the  election  of  senators,  and 
there  had  been  a  practice  of  regulating  the 
election  of  all  offlccis  by  resolution  of  the  con- 
vration:  and  at  the  convention  for  the  election 
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of  senators  in  186S  a  resolution  was  adopted 
that  a  plurality  of  the  members  present  mi^bt 
elect.  The  judiciary  committee,  reportiog 
through  Senator  Trumbull,  decided  in  favor 
of  the  validity  of  the  election;  but  the  resolu- 
tiuD  was  amended  by  the  close  w>te  of  23  to  21, 
and  the  candidate  was  declared  not  elected. 
It  was  claimed  by  some  of  the  senators  that 
"the  parliamentary  law  required  a  majority  to 
elect,  and  this  could  only  be  cbauged  tiy  a  law 
or  resolutkm  of  the  House,  acting  in  the  legis- 
lative  capacity."  883. 

Thus  It  appears  by  coacurrence  of  text-book, 
judicial,  senatorial,  congressional  and  legisla- 
tive authority,  that  the  rule  is  settled  that  a 
majority  of  a  definite  body  present  and  acting 
must  vote  for  a  candidate,  in  ordej*  to  elect 
him,  and  that  It  is  not  sufficient  that  he  re- 
ceive a  plurality  of  votes  cast,  or  a  majority,  If 
blank  ballots  are  excluded.  His  claim  must 
not  depend  upon  the  negative  character  of  the 
opposition,  but  upon  the  afBrmative  strength 
of  bis  own  vote;  that  it  is  not  sufficient  that  a 
majority  were  not  cast  against  him,  to  beelect- 
ed.  The  majority  must  be  cast  for  him.  "So, 
if  a  board  of  village  trustees  consists  of  five 
members,  and  all.  or  four,  are  present,  two 
can  do  no  valid  act,  even  though  the  others  are 
disqualified  by  intereet  from  voting,  and  there- 
fore omit  or  decline  to  vote.  Their  assenting  to 
the  measure  voted  for  by  the  two  will  not 
make  it  valid.  If  three  only  were  present, 
they  would  constitute  a  quorum.  Then,  the 
votes  of  two,  being  a  majority  of  the  quorum, 
would  be  valid.  Oertainly  so,  where  the  t^ree 
are  all  competent  to  act"  1  Dill.  Mud.  Corp. 
§217. 

These  authorities  answer  the  proposition, 
urged  by  complainant,  that  the  blank  vote 
must  not  be  considered,  and  it  must  be  treated 
as  though  only  seven  votes  were  cast,  and  he 
got  four.  It  u  true  that  the  blank  vote  cannot 
be.  In  the  technical  sense,  a  ballot,  but  it  is, 
nevertheless,  an  act  of  negation,— affirmative 
in  showing  that  another  voter  acteid,  negative  in 
determining  the  majority.  It  was  one  of  eight, 
attempted  to  be  cast  with  tbe  purpose  of  not 
supporting  complainant,  and  is  only  to  be 
counted  in  showing  that  he  did  not  get  a  ma- 
jority, just  as  would  have  resulted  had  It  been 
an  illegal  vote,— as  being  for  two  candidates, 
or  otherwise. 

But  complainant's  case  would  be  no  better 
if  that  vote  was  entirely  disregarded,  because 
the  record  otherwise  shows  that  eight  alder- 
men were  present;  and,  without  reference  to 
their  vote,  he  must  have  received  five  votes  in 
order  to  be  elected.   The  roll-call  shows  eight 

{resent.  On  the  vote  to  reconsider  eight  voted, 
ndeed,  it  is  not  anywhere  pretended  by  com- 
I>lainant  that  they  were  not  all  present  and  par* 
ticipating;  and,  nowhere  the  contrary  affirma- 
tively appears.  But  it  is  said  that  the  mayor 
declared  the  election  carried,  and  that  this  is 
equivalent  to  a  vote  for  him;  and,  with  four 
votes  for  him  and  four  not  for  him,  the  may- 
or's vote  or  action  makes  the  electimi.  Thne 
are  several  answers  to  this,  all  concluslTe: 
Jirai,  the  mayor  had  no  right  to  vote,  as  there 
was  no  tie;  and,  aeeond,  he  did  not  vote;  third, 
his  action,  declaringtbe  result,  without  voting, 
would  not  make  an  election,  because  the  law 
does  not  allow  him  to  declare  a  candidate,  even 
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on  a  tie,  elected,  without  voting  at  all.  He 
could  only,  in  such  cases,  vote,  and  make  an 
election;  and,  when  he  does  this,  it  makes  It, 
even  though  he  should  then  declare  the  candi- 
date not  erected. 

A  still  further  argument  is  made,  however, 
that  the  board  appears  to  have  ratified  it,  and 
this  should  be  treated  as  giving  validity.  The 
answers  to  this  are,  if  possible,  even  more  cou- 
closive.  They  are:  Firtt.  Tlwt  the  bcMod  has 
not  Ipower  to  elect,  except  by  ballot.  There 
was  oever  but  one  ballot  cast,  and,  if  that 
did  not  make  it,  no  election  could  otherwise  be 
made.  Second.  The  board  did  cot  ratify  it. 
On  the  contrary,  four  members  voted  to  recon- 
sider, and  therefore  against  ratification,  and 
four  for  it.  This,  at  least,  while  unimportaot, 
was  not  an  affirmation.  It  was,  at  most,  but  a 
tie,  which  the  mayor  might  by  his  vote  have 
decided.  He  did  not  choose  to  vote,  but,  in- 
stead, declared  the  matter  lost.  In  both  in- 
stances the  mayor  refused  or  failed  to  vote,  and 
contented  'himself  with  declaring  that  the  re- 
sults stood  accomplished  without  bis  vote. 
We  are  not  presenimg  tbe  parliamentary  ques- 
tion, or  attempttng  to  show  that  four  MjMnst 
four  would  rncina  any  legal  action,  we  are 
only  showing  that  no  majority  ever  in  any  way 
voted  to  ratify  an  election.  Tbe  argument 
need  not  be  repeated  here  that  this  meant 
nothing,  and  accomplished  nothing.  The  law 
is  that  tbey  could  not  make  an  election  by  rati- 
fication, and  the  fact  is  they  did  not. 

In  addition  to  the  effort  to  reconsider.  It  is 
said,  as  evidence  of  ratification,  that  on  the 
notification,  called  a  "certificate,"  of  the  re- 
corder, Id  which  he  advises  complainant  of  his 
election,  he  appends  to  that  statement  the 
words,  "by  order  of  the  board,"  and  that  this 
is  evidence  of  ratification.  Having  shown  that 
ratification  could  not  make,  or  meuke  valid,  an 
electtou,  it  perhaps  supei^uoua  to  deal  with 
tbe  e^ence  of  it;  but,  having  denied  the  fact, 
it  is  proper  not  to  overlook  this  point,  as  bear- 
ing on  the  question  of  fact  as  to  wbetber  or 
not  any  act  of  the  board  was  an  attempted  rati- 
flcatioo.  We  have  seen  that  the  recorder  has 
nothiog  to  do  with  tbe  election,  either  to  make 
or  declare  or  certify  it,  under  the  charter. 
This  whole  paper,  including  indorsement, 
therefore,  goes  for  nothing.  His  statement,  in 
a  paper  that  he  was  not  required  to  make,  that 
it  was  done  by  order  of  the  board,  would  not 
prove  that  fact,  of  course;  and  no  other  evi- 
dence of  it  is  offered.  He  may,  and  doubtless 
did,  think  himself  authorized  to  make  It,  and 
may  have  been  ord»%d  to  do  so;  but  no  such 
order  is  produced,  and  nothing  else  proves  It. 

The  construction  herein  given  to  the  charter 
regulating  muaicipal  elections  and  the  action 
of  municipal  boards  Is  not  only  sound  in 
law,  but  in  policy.  It  would  be  of  the  most 
injurious  consequence  to  bold  that  municipal 
bodies  could  make  elections  or  appropriate 
money,  legislate  rights  away  or  pass  meas- 
ures affecting  vast  property  interests,  by  less 
than  an  affirmative  vote  of  an  acting  majority. 
It  is  going  sufficiently  far  to  allow  them  to 
vote  by  majority  of  a  quorum  present;  but  if, 
by  legislative  act  or  judicial  construction,  they 
should  be  authorized  to  act  by  a  majority  of  a 
quorum,  there  would  be  no  safeguards  effect- 
ual to  protect  the  public,  within  the  scope  of 
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their  authority.  It  is  equally  salutary  to  pro- 
vide, by  following  well-founaed  principles  and 

Erecedents,  that  what  th^  wilt  not  or  do  not 
I  fact  do  by  vote  they  shall  not  8CCom|difih  by 
declaring  it  done  without  vote. 

TtffXTK  the  deene,  and  dimim  the  bill,  vtith 

€Ottt. 

Ti&rnejr*  Ch,  J.,  dtaaeoting: 

The  charter  of  EnoxTille  provides:  "The 
hoard  of  education  ahall  be  elected  by  the 
board  of  mayor  and  aldermeD,  from  the  citi- 
zens and  qualifled  votera  of  the  town,  by  bal- 
lot, and  Uie  term  of  office  of  each  member 
aball  be  five  years." 

On  the  27th  of  January,  1888,  the  board  of 
mayor  and  aldermen  met.  A  motion  "to  go 
into  an  election  for  a  member  of  the  city  school 
board,  to  fill  out  the  nnezplred  term  of  Hon. 
V.  J.  CondfHi,  rengned,"  was  carried.  There 
were  present  the  mayor  and  eight  aldermen, 
who  constituted  at  that  time  the  entire  board. 
The  ballot  was  taken,  when  it  was  found  that 
J,  C.  Lawrence  had  received  four  votes,  P.  L, 
Fisher  three  votes;  and  a  blank  was  found, 
without  any  name  on  it,  which  was  thrown 
out.  The  mayor  dedared  Lawrence  elected. 
Motion  to  reconsider  was  lost.  Lawrence  was 
notified  of  his  election,  and  on  January  81st 
took  the  oath  of  office  before  the  recorder, 
having  received  from  the  board  a  certificate  of 
election.  The  members  of  the  Imud  of  educa- 
tion refused  topermit  Lawrence  to  sit  and  serve 
with  them.  Whereupon  he  filed  his  bill,  al- 
leging his  title  to  the  office;  asking  that  it  be 
declared  by  decree;  praying  that  defendants 
be  required  to  give  him  notice  of  the  meetings, 
and  permit  him  to  be  present;  that  they  be  en- 
joined from  meeting,  or  transacting  any  busi- 
ness of  the  board  of  education,  without  giving 
him  notice  aodpermitting  hi  m  to  Im  present  and 
participate.  There  was  demurrer,  which  fully 
presents  every  question  of  jurisdiction  in  the 
chancery  court,  which  was  overruled,— prop- 
erly, as  we  bold. 

There  can  be,  in  our  opinion,  no  valid  rea- 
son why  a  chancery  court  may  not  exercise  its 
injunctive  powers  to  restrain  an  unlawful  act, 
or,  as  here,  what  seemed  to  be  a  lawful  act  per- 
formed in  an  unlawful  manner.  The  bill  did 
not  seek,  nor  the  fiat  restrain  the  meetings  of 
the  board,  and  the  transaction  of  Its  business. 
The  restraint  went  only  to  the  extent  of  in- 
hibiting such  action  by  four  members  of  the 
board  without  notice  and  permission  to  com- 
plainant to  be  present  and  take  part,  his  bill 
making  a  prima  facie  case  of  a  right  and  duty 
on  his  part  to  do  so.  It  is  difficult  to  see  why 
a  court  having  the  power  to  prohibit  action 
may  and  does  not  have  tbe  power,  derived  in 
the  same  way,  to  command  action.  Tbereason 
for  tbe  one  applies  with  tike  force  to  the  other. 
If  the  court  may  restrain  a  wrone,  it  may 
command  a  right.  Then,  if  comptamant  was 
a  duly  elected  member  of  the  board,  he  was  en- 
titled to  his  voice  therein;  and  the  chancery 
court  had  the  jurisdiction  to  enforce  fats  claim. 

So  for,  the  court  Is  a  unit  The  question  of 
bis  election  arises.  Under  the  facts  stated,  a 
majority  Is  of  opinion  there  was  no  such  elec- 
tion as  the  charter  contemplates,  and  in  sup- 
port relies  in  part  on  1  Dill.  Mun.  Corp.  g  3w, 
^hich  is:  "In  the  absence  of  speda)  ptoviabra, 

L.R  A. 


the  major  part  of  those  present  at  a  meetlngof 
a  select  body  must  concur.  In  order  to  do  any 
valid  act."  This  is  construed  to  mean  that  the 
candidate  must  have  a  nujority  of  the  votes  of 
all  present,  entitled  to  vote;  and  that,  while  the 
seven  voting  c«nstituted  a  quorum  for  the 
transaction  of  any  buslnesg  of  tbe  board,  there 
was  not  the  majority  of  all  present,  and,  there- 
fore, no  election,  and  complainant  is  entitled  to 
no  relief  under  his  bill.   I  do  not  aaaenttothis 
conclusion,  and  am  of  opinion  that,  even  an- 
der  the  rule  laid  down  by  Mr.  Dillon,  there  Is 
an  election.   There  was  no  dissent  to  the  mo- 
tion for  an  election ;  therefore,  to  hold  it  as  was 
done  was  "  a  valid  act,"  to  which  there  was  a 
concurrence,  not  only  of  the  "major  part," 
but  of  all  present.    If  it  was  necessary  that  all 
Uie  aldermen  present  should  vote,  then  I  am  of 
the  opitdon  such  necessity  was  conformed  to, 
— ^that  dgbt  votes  were  cast,  although  one  of 
the  ballots  was  a  blank.   If  the  blank  can  be 
regarded  at  all,  it  must  be  as  an  expression  of 
indifference  by  the  alderman  who  cast  it  as  be- 
tween the  two  nominated  candidates,  and, 
tberefore,  as  an  expression  of  consent  that  he 
who  shall  recdve  a  majority  of  those  actually 
voting  should  be  tiie  elected  member  of  tbe 
board  of  education;  and,  if  the  blank  was  con- 
sidered at  all,  such  was  the  Interpretation  of 
the  mayor,  when  he  declared  Lawrence  elected. 
Such  was  the  interpretation  of  the  board,  re- 
fusing to  reconsider,  and  also  in  the  unchal- 
lenged certificate  of  election  furnished  by  tbe 
recorder,  "  by  order  of  the  board,"  with  obiec- 
tiima  from  no  one.    To  my  mind,  it  is  dear 
that  no  account  should  be  taken  of  tbe  blank 
ballot,  nor  of  the  nominal  presence  of  the  al- 
derman who  cast  it.   He  might  have  retired 
from  the  room,  in  which  event,  I  understand, 
it  is  to  be  agreed  that  a  majority  of  the  seven 
voting  would  have  made  an  election.    His  ab- 
sence would,  of  itself,  make  the  "action"  of  the 
"  major  part  present,  valid."  The  question 
then  Is,  was  it  necessary  that  hia  abeenoe 
should  have  carried  him  out  of  sight  or  bearing? 
I  think  not.  When  he  determine,  after  voting 
that  an  election  be  held,  that  he  would  take  no 
part  in  the  election,  be,  in  legal  contemplation, 
absented  himself  from  the  l)oard,  and  did  not 
change  that  contemplation  by  dropping  a  blank 
in  the  ballot-box,  any  more  than  would  the 
failtire  of  a  qualified  voter,  present  at  tbe  polb 
of  a  town  or  city  elecUon,  to  cast  a  vote,  nor 
any  more  than  the  casting  a  blank  by  such 
voter  would  change  tbe  result    Both  would 
be  failure  to  vote.   Both  wotild  be  absence 
from  the  election  as  a  voter.  No  weight  ahoald 
be  attached  to  the  fact  that  he  voted  for  an 
election  to  be  held  at  that  meeting.  That 
would  not  make  him  present  for  the  election 
any  more  strongly  than  It  would  noake  bim 
present  for  an  election  on  the  next  or  any  sub- 
sequent day.  Nothing  can  constitute  a  presence 
but  participation.   It  was  by  afsta  signifyiDK  a 
full  acquiescence  In  tbe  action  of  the  mi^Jcntty 

VOtiOff. 

Judge  Cooley,  in  bis  woi^  on  ConsUtntloaa] 
Limitations,  8d  ed.  ^  14,  states  the  rule  more 
strongly  against  the  defendant  than  I  have  done. 
He  says:  "In  most  of  tbe  States  a  plurality  of 
the  votes  cast  determines  the  election.  In 
others,  as  to  some  elections,  a  majority.  But. 
in  determining  upon  a  majority  or  fdunli^,  the 
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blank  votes,  if  any,  are  not  to  be  couDted;  and 
a  caiMlidate  may  therefore  be  cboaen  with- 
oat  recetring  a  plurality  or  majoriW  of  voioes 
Ot  ibami^aetuaUg participate  in ihe Section." 
(Italics  mioe.)  Under  tbU  rale,  the  blank  is 
not  to  be  counted.  Tbe  presence  of  bim  wbo 
cast  it  was  not  necessary  to  a  quorum,  to  make 
an  election.  If  he  bad  been  in  fact  absent,  it  is 
admitted,  tbe  electioD  would  have  been  lawful 
and  free  from  objection.  If  Judge  Cooley 
is  light,  it  follows,  althoueb  we  may  bold 
tbat  tbe  casting  a  blank  bulot  was  a  partid- 
patloa  in  the  electioo,  still  complainant,  hav- 
ing a  malorify  of  sucb  number  as  was  author- 
ized to  elect,  was  elected,  notwilhstanding  tbe 
presence  and  participation  of  him  who  cast  the 
blank  which  u  not  to  be  counted.  H  there  liad 
been  five  present  at  the  electton,  with  three 
voting  for  one  nuin  and  two  fw  another,  or  two 
voting  blank  or  not  voting  at  all,  the  election 
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would  never  have  been  complete.  Here  were 
seven  actually  voting,  and  one  not;  and  we  are 
asked  to  count  tbe  btank  against  tbe  oomplain- 
ant  We  may  as  wdl,  by  the  same  process  of 
reasoning,  count  it  for  him.  Tbe  juster  rule 
is  not  to  count  it  at  all.  It  seems  to  me  the  rule 
cited  from  Judge  Cooley  is  the  one  this  State 
should  adopt,  in  the  first  case  of  tbe  kiod  aris- 
ing in  our  courts.  The  blank  was  nothing, — 
should  be  counted  for  ootbinGr.  Without  it,  or 
its  author,  there  was  a  complete  quorum;  and 
th^  action  should  be  affirmed.  If  a  quorum 
may  hold  an  election,  a  majority  of  that  quo- 
rum may  make  an  election.  Under  rule  laid 
down  by  tbe  majority,  is  it  not  in  the  power  of 
one  man  to  defeat  an  electioo  t  When  be  sees 
tbat  bis  vote  for  his  favorite  will  make  a  tie, 
as  tbe  mayor  cannot  cast  bis  vote,  so  if  he— 
tbe  voter — desires  a  defeat,  he  can  accomplish 
it  by  a  blank. 


INDIANA  StrpREUE  C30URT. 


RU8HVILLE  GAS  CO.,  Appt.. 

V. 

CITY  OF  RU8HVILLB  et  al. 
(....Ind.....) 

1.  TbevotM  of  am^orltyof  aiiaonim 

of  a  city  ooundl  are  buIB cleat  to  carry  a  measure 
when  a  quorum  Is  present,  althou^  an  equal 
number  who  are  preeeot  retrain  from  votlns. 

S.  The  rttfltanl  of  half  tbe  members  of  a 

<?twnicil  to  vote  when  all  are  present  wlU  not 
defeat  action  when  a  malorlty  of  those  neoenary 
for  a  quorum  vote  in  favor  of  a  measure. 
8.  The  deeljtrationof  apresidlnif  offlc«r 
tbat  areeolutlon  is  adopted  Is  equivalent  toa  oast- 
foff  vote  In  Its  favor  If  tbe  other  votes  are  equal- 
ly divided. 

4.  nie  title  of  an  Act  which  is  "An  Act  In  Re- 
la^n  to  the  Llffhtlu^  of  Ctttes  and  Towns,  and 
Fumiehlncr  tbe  lahaUtnnts  Thereof  with  tbe  Bleo- 
trlc  Liffbt,"  etc.  Is  sutBcfent  to  cover  a  provls- 
loo  givtng  a  dty  council  power  to  moke  contracts 
for  llghtlnff  the  streets. 

E.  A  city  eoonell  is  anthoriaed  to  boy 
and  operate  the  plant  and  machinery  necessary 
for  the  production  of  electric  lights  (or  the  use 
oCthe  <^  under  a  provfsloo  of  an  Act  that  it 
atakli  -have  power  to  llgrbt  the  street*. "  etc..  with 
eloBtiiu  or  other  form  of  light. 

6*  Boada  magr  be  lasaed  by  a  city  to  pay 
for  property  lawfully  purchased  in  the  absence 
of  any  statutory  or  constitutional  prohibition, 
altboDgb  tbey  could  not  lawfully  be  Issued  to  be 
plaeed  in  tbe  market  for  sale  to  obtain  money. 

(December  10, 188B.> 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Rush  County  Bustainlng 
a  demurrer  to  the  complaint  in  an  action 
broiuht  io  enjoin  tbe  making  of  a  contract  by 
the  defendant  City  for  the  purchase  of  an  elec- 
tric light  plant  and  macbinery,  and  to  enjoin 
the  ksuance  of  bonds  to  pay  for  the  same.  Af- 

Tbe  case  sufficiently  appears  in  the  opinion. 
Mtmt.  Baa  Z*.  MIth,  O.  Cambern, 
6L.R.A 


Thomas  J.  Kewklrk  and  U.  D.  Cole  for 
appellant 

Jfiwrs.  Arthor  B.  Irrin.  CUyAttv-,  Wil- 
liam A.  G  alien.  Oeorge  H.  Ptintetmey 
and  John  D.  Mefea  for  appelleeB. 

Elliott.  J.,  delivered  the  opinion  of  the 

court; 

The  mayor  of  the  City  of  Rush  ville  appointed 
a  committee,  composea  of  the  members  of  the 
common  council,  to  investi^te  and  report  upon 
the  question  of  tbe  expediency  of  buying  an 
electric  light  plant  and  machinery.  The  com- 
mittee in  due  time  reported  to  tbe  common 
council  in  favor  of  maung  the  purchase.  On 
the  8d  day  of  April,  1889,  action  was  taken  on 
the  report  at  a  regular  meeting  at  which  all  of 
the  members  of  the  common  council  were  pres- 
ent, and  the  following  resolution  was  intro- 
duced: "Resolved,  that  the  report  of  the  spe- 
cial committee  relating  to  lighting  the  City  be 
adopted,  and  tbat  the  officers  therein  named  be 
instructed  to  sign  the  contract  named  therein." 
Three  of  the  six  members  composing  the  com- 
mon council  voted  in  favor  of  the  resolution, 
but  the  other  three  members,  although  present, 
declined  to  vote,  and  tbe  mayor  declaied  that 
it  was  adopted.  By  virtue  of  this  resolution 
the  City  is  about  to  enter  into  a  contract  with 
the  companies  named  in  tbe  report  for  the  pur- 
chase of  an  electric  light  plant,  and  the  power 
to  run  it,  for  which  the  City  is  to  pay  tbe  sum 
of  $10,150.  Acting  under  the  resolution,  the 
Edison  Manufacturing  Company  has  put  up 
poles,  strung  wires  on  tbem,  and  placed  in 
operation  a  system  of  electric  ligbla,  and  tbe 
City  wilt  buy  the  plant  and  machinery  unless 
enjoined.  The  City  has  contracted  with  tbe 
Buckeye  Engine  Company  for  a  steam-engine 
and  appliances  to  be  used  in  operating  the  ma- 
chinery of  the  Edison  Company  plant,  at  a  cost 
of  fg.aoo.  Unless  enjoined,  the  City  will  issue 
bonds  to  pay  for  the  plant,  macbinery,  engine 
and  appliances. 

Tbe  meeting  at  which  the  resolution  was 
adopted  was  a  regular  (me,  attended  by  all  the 
members  of  tbe  common  council|^and  all  who 
Digitized  by  VjOOg  IC 


818 


InDIUIA  SUPRBHB  COUBT. 


voted  at  all  voted  in  favor  of  tbe  raBolutioo. 
Tlie  question,  therefore,  Ib,  Does  the  fact  that 
tbree  of  tbe  members  present  declined  to  vote 
autborizG  .Ibe  conclusion  that  the  resolution 
was  not  legally  adoptedf  Id  our  judgment  it 
does  not.  Tbe  rule  is  that  if  there  is  a  quorum 
present,  and  a  majority  of  tbe  quorum  vote  in 
iQVOr  of  a  measure,  it  will  prevail,  although  an 
equal  number  should  refrain  from  voting.  It 
is  not  tbe  majoiitv  of  tbe  whole  numcer  of 
merobera  present  that  is  required.  All  that  is 
requisite  is  a  majority  of  tbe  number  of  mem- 
bers required  to  constitute  a  quorum.  If  there 
bad  been  four  members  of  the  common  council 
present,  and  three  bad  voted  for  tbe  resolution, 
and  one  bad  voted  against  it,  or  had  not  voted 
at  all,  no  one  would  nesltate  to  affirm  that  the 
resolution  was  duly  passed;  and  It  can  make  no 
difference  whether  four  or  six  members  are 
present,  since  it  is  always  the  vote  of  the  ma- 
jority of  the  quorum  ttiat  is  effective.  Tbe 
mere  presence  of  inactive  members  does  not  im- 
pair the  right  of  the  majority  of  tbe  quorum  to 
proceed  with  tbe  business  of  the  body.  •  If 
members  present  desire  to  defeat  a  measure, 
tbey  must  vote  against  it,  for  Inaction  will  not 
accomplish  their  purpcrae.  Tbelr  alienee  Is  ac- 
quiescence, rather  than  opposition.  Their  re- 
fusal to  vole  Is,  in  effect,  a  declaration  that 
Ihej  consent  that  the  majority  of  tbe  quorum 
may  act  for  the  body  of  which  tbey  are  mem- 
bers. 

The  rule  we  have  asserted  is  a  very  old  one. 
The  doctrine  is  thus  stated  by  one  of  the  earliest 
writers  on  municipal  corporations:  "After  an 
election  has  been  propeny  proposed,  whoever 
has  a  majority  of  those  who  vote,  tbe  assembly 
l)eiDg  sumcient,  is  elected,  although  a  majority 
of  the  entire  assembly  altogether  abstain  from 
voting,  because  their  presence  suffices  to  con- 
stitute tbe  elective  body;  and  if  tbey  n^lect  to 
vote  It  is  thdr  own  fault  and  shall  not  Invali- 
date the  act  of  tbe  others,  but  be  construed  an 
assent  to  tbe  deierminailon  of  tbe  majority  of 
those  who  dovote."  Willcock,  Mun.  Corp.  pt. 
1.  §  MO. 

&  a  recent  Americanworkitissald:  "Those 
who  are  present,  and  who  help  to  make  up  tbe 
quorum,  are  expected  to  voteon  every  question, 
and  Ibeir  presence  alone  is  enough  to  meicethe 
vote  decisive  and  binding,  whettier  they  actu- 
ally vote  or  not.  The  objects  of  legislation 
cannot  be  defeated  by  the  refusal  of  anyone  to 
vote  when  present.  If  eighteen  are  present, 
and  nine  vote,  all  in  the  affirmative,  tbe  meas- 
ure is  carried,  the  refusal  of  tbe  other  nine  to 
vote  being  construed  as  a  vote  in  tbe  affirmative 
so  far  as  any  consteuctlon  ia  necessary."  Hoit. 
&  B.  Hun.  OrA.  &  48. 

Tbe  principle  Involved  Is  asserted  in  many 
caaes.  State  v.  Green.  87  Ohio  St.  3S7;  LaunU 
V.  People,  118  111.  187;  Ca»g  County  v.  JofiTUton, 
95  V.  8.  860  [24  L.  ed.  4171;  St.  Joseph  Twp.  v. 
Bogert.  88  U.  S.  16  Wall.  644  121  L.  ed.  888]; 
State  V,  Reniek,  87  Mo.  370;  mereU  v.  Smith, 
32  Minn.  68;  Oldknoto  v.  Wainwright,  2  Burr. 
1017;  Rex  V.  Bairinser,  4  T.  R.  HIO;  Fint  Par- 
i9h  in  Sudbvry  v.  Stearru,  21  Pick.  148. 

We  cannot  agree  with  appellant's  counsel  in 
tbe  construction  which  tbey  place  upon  tbe 
words  of  Judge  Dillon  found  in  section  279  of 
his  work  on  Municipal  Corporations,  for,  as  we 
read  what  the  author  says,  it  is  directly  against 
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the  appellant  Whatissaidby  .Tuf^DUlmiis 
this:  "Bo  if  a  board  of  village  trustees  con- 
sists of  five  members,  and  all  or  four  are  pres- 
ent, two  can  do  no  valid  act,  even  though  the 
others  are  disqualified  by  interest  from  voting, 
and  therefore  omit  or  decline  to  vote;  their  as- 
senting to  the  measure  voted  for  by  tbe  two 
will  not  make  it  valid.  If  three  only  were  pres- 
ent, th^  would  constitute  a  quorum;  then  the 
votes  of  two,  being  a  majoriQr  of  the  ouonim, 
would  be  valid;  certainly  so,  where  the  three 
are  all  competent  to  act. 

Id  the  first  sentence  Jw^  Dillon  refers  lo 
cases  where  there  Is  not  a  quorum  present,  he- 
cause  there  is  not  the  requisite  number  of  quali- 
fied members  in  attendance.  He  la  speaking  of 
the  effect  of  the  presence  of  disquiuifled  pet^ 
sons  In  that  sentence,  not  of  the  effect  of  a  vote 
of  the  majority  of  a  quorum  composed  of  quali- 
fied members  of  tbe  body.  In  the  last  sentence 
he  speaks  of  a  case  where  there  is  a  qualified 
quorum  present,  and  be  instances  such  a  case 
as  we  have  here,  for  here  four  would  be  a 
quorum,  aod,  according  to  his  rule,  three  of 
the  four  could  adopt  a  measure  if  there  were  no 
oppoaing  votes. 

The  case  referred  to  by  the  author  In  support 
of  tbe  proposition  embodied  in  the  first  sentence 
quoted  is  ttiat  of  Colet  v.  Wittiamtbttrgk,  10 
Wend.  659.  In  that  case  tbree  of  five  town 
trustees  were  disqualified  from  voting,  and 
there  was,  of  course,  no  quorum  of  competent 
members,  and  consequently  no  capacity  to  act. 
The  court  said:  "Tbe  Act  requires  three  out 
of  tbe  five,  or  a  majority,  to  make  a  quorum. 
If  there  were  but  three  present,  then  the  votes 
of  two,  being  a  majority,  would  be  valid. 
Here  were  five  trustees,  three  of  whom  were  in- 
competent to  vote,  by  the  Act;  and  being  so,  it 
seems  to  me,  so  far  as  tbe  vote  was  concerned, 
they  were  not  trustees  for  any  purpose."  It  ia 
obvious,  therefore,  that  no  aucb  case  waa  before 
the  court  as  that  now  before  us;  for  here  all  the 
members  were  present,  and  tbe  measure  was 
adopted  by  a  majority  vote  of  the  quorum. 

One  of  the  cases  cited  in  supportof  the  propo- 
sition contained  in  the  second  sentence  of  the 
section  quoted  by  us  is  that  of  Wamoek  v.  La- 
fayette, 4  La.  Ann.  419,  wherein  it  was  held 
that  a  statute  requiring  a  two-thirds  vote  to  pass 
a  measure  meant  two  thirds  of  the  quorum 

E resent,  and  not  two  thirds  of  tbe  entire  mem- 
ersbip  of  tbe  city  council.  Another  case  cited 
\sliueUv.  Buckingham,  16  Iowa,  284,  in  which 
the  opinion  was  written  by  Judge  DUIon  him- 
self, and  where  It  was  held  that  a  majority  of 
a  bare  quorum  may  bind  tbe  corporation.  The 
opinion  quotes  wiui  approval  from  the  optnicm 
of  Lord  Hansfleld  in  tiex  v.  Monday,  Cowp. 
588,  this  language:  "When  tbe  assembly  are 
duly  met,  I  take  it  to  be  clear  law  that  the  cor- 
porate act  may  be  done  by  tbe  majority  of  those 
who  have  once  regularly  constituted  the  meet- 
ing." The  opinion  also  approves  Cfaancdior 
Kent's  statement  that  "a  majority  of  thequu- 
rum  may  decide."   2  Com.  208. 

The  dedsion  in  the  case  of  State  v.  Porter, 
118  Ind.  79,  IS  West  Rep.  684,  loida  no  sup- 
port to  tbe  appellant's  argument,  and  the  rea- 
soning of  tbe  court  is  strongly  against  it.  The 
point  actually  decided  was  that  no  act  could  be 
lawfully  done  unless  a  quorum  was  present, 
but  It  was  said:   "Tbe  general  rule  Is  that 
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"when  a  coundl  or  collectiTe  ImkIt,  consisting 
of  a  given  number  of  members,  is  nutborized 
by  statute  to  do  an  act,  or  to  traosact  business, 
authority  is  thereby  given  to  that  body  to  act 
upon  the  subject  committed  to  it,  or  to  trans- 
act (he  busioees  which  it  ia  authorized  to  con- 
duct, wbeoever  a  majority  of  the  members 
thereof  are  lawfully  pmeDt.  Cuab.  Pari  Law, 
§247. 

"The  body  cannot  act  without  the  presence  of 
a  quorum,  and  the  act  of  the  quorum  is  the  act 
of  the  body.  State  v.  WilketetUe  Twp.  20  Ohio 
St.  S88;  McFarland  v.  OrtM-y,  6  Wend.  288." 

The  logical  sequence,  from  the  premises  thus 
laid  down,  is  that  the  vote  of  the  majority  of 
the  quorum  present  is  effective.  In  Hamilton 
V.  ^ate,  8  Ind.  452.  this  court  quoted  with  ap- 
proval the  statement  of  the  court  in  Downing 
V.  Rugar,  81  Wend.  182,  that  "where  the  au- 
thority is  public,  and  the  number  is  such  as  to 
admit  of  a  majority,  that  will  bind  the  minori- 
ty after  all  have  duly  met  and  conferred  to- 
gether;" but  denied  its  application,  because  the 
atatute  required  all  the  members  of  the  body  to 
be  present  at  Its  meetings,  and  all  were  not 

E resent.  The  doctrine  of  Hamilton  v.  State 
1  therefore  not  opposed  to  the  later  cases,  but. 
on  the  contraiT,  is  in  harmony  with  t^em;  for 
it  recognizes  the  general  rule  that,  where  the 
atatute  does  not  oHierwise  provide,  a  majority 
of  the  quorum  may,  when  a  quorum  la  present, 
lawfully  transact  bustnesB. 

The  case  of  StaU  v.  Ediearda,  114  Ind.  581, 
14  West.  Rep.  88,  is  not  in  point;  for  what  was 
there  decided  is  that  a  county  auditor  had  no 
right  to  vote  upon  a  resolution,  although  he 
ba^  a  right  to  vote  in  case  an  effort  to  efoct  a 
county  superintendent  results  in  a  tie.  It  would 
not  benefit  the  appellant  if  we  should  hold  that 
the  councilinen  present,  and  not  voting,  did,  in 
effect,  oppose  the  resolution,  and,  certiunly ,  the 
utmost  that  can,  with  the  faintest  tinge  of 

ElausibilitT,  be  claimed,  is  that  their  votes  must 
e  counted  as  against  the  resolution.  It  is  In- 
conceivable that  their  silence  should  be  allot- 
ted greater  force  than  their  active  opposition 
would  have  been  entitled  to  have  assigned 
It  had  it  been  manifested.  If, we  should  as- 
sume that  tbdr  votes  are  to  be  counted  against 
the  resolatlon,  then  the  mayor  bad  the  cast- 
ing vote,  and  he  gave  it  In  favor  of  the  meas- 
ure by  declaring  the  resolution  adopted.  This 
is  so  expressly  decided  in  SmaU  v.  Ome,  79 
He.  78,  8  New  Eng.  Rep.  620.  But  we  think 
that  the  law  is  as  stated  by  Willcock,  and 
that  the  members  present  and  not  voting  as- 
sented to  the  adoption  of  the  resolution. 

We  have  no  doubt  that  the  common  council 
had  power  to  contract  for  lighting  the  city,  or 
to  furnish  light  from  works  of  which  It  is  or 
may  become  the  owner.  The  power  exists  un- 
der the  General  Act  of  incorporation.  But  we 
need  not  rest  our  decision  upon  that  Act,  for 
the  authority  is  conferred  by  an  Act  entitled 
"An  Act  in  Relation  to  the  Lighting  of  Cities 
and  Towns,  and  FumlsUng  the  Inhabitants 
thereof  with  the  Electric  Lfght  and  Other 
Forms  of  Light,  and  Providingfor  the  Right 
of  Way  and  the  Assessment  of  Damages,  and 
Declaring  an  Emergency."  Elliott's  Sapp. 
S7W. 

The  ol^ect  of  this  Act  is  single,  and  It  an- 
braoes  but  one  sabjecL  The  suDject  is  that  of 
ftL.R.A 
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light,  and  the  object  that  of  enabling  the  citi- 
zens to  obtain  electric  or  other  lights.  The  Act 
is  similar  in  its  general  scope  and  effect  to 
Acts  providing  for  furnishing  towns  and  cities 
witli  water,  natural  gas  and  artificial  gas,  and 
it  is  not  obnoxious  to  any  coostitulionu  objec- 
tion. Whatever  wasgermane  tothesubject  of 
the  Act— that  is,  the  subject  of  light— it  was 
proper  to  embody  In  the  MIL  We  have  no 
doubt  of  its  constitutionality.  The  first  sec- 
tion of  the  Act  provides  that  tlie  common  coun- 
cil of  any  city  shall  "have  power  to  light  the 
streets,  alleys  or  other  public  places  with  the 
electric  light  or  other  form  of  light,  and  to  con- 
tract with  any  individual  or  corporation  for 
lighting  aucb  alleys,  streets  and  other  public 

filaces  with  theelectric  tight,  or  other  fcarm  of 
Ight;"  and  this  provision,  taken  In  Itself,  is 
broad  enough  to  authorize  the  common  council 
to  buy  and  operate  the  necessary  plant  and  ma- 
chinery. But  statutes  are  not  to  be  considered 
as  isolated  fragments  of  law,  but  as  parts  of  one 
great  system.  Bradley  v.  TAi:rton,  117  Ind. 
2S5;  Morriaon  t.  Jaeo^,  114  Ind.  84,  13  West. 
Rep.  187.  18  West  Rep.  890;  Ohieago  4s  A. 
B.  Go.  V.  Summert,  113  Ind.  10, 18  West.  Rep. 
205:  Bobinton  v.  Bippey,  111  Ind.  112.  9  West. 
Rep.  807;  Hvmphrpea  v.  Davit,  100  Ind.  274. 

If  there  were  any  doubt  as  to  the  meaning  of 
the  Act  it  would  be  removed  by  considering  it, 
as  it  is  our  duty  to  do,  in  connection  with  the 
General  Act  for  tiie  incorporation  of  cities,  for 
Uiat  Act  confers  very  comprehensive  powers 
upon  municipal  corporations  as  respects  streets 
and  public  works,  and  contains  many  broad 
general  clauses  akin  to  those  which  Judge  Dil- 
lon designates  as  "general  welfare  clauses." 

Our  own  decisions  fully  recognize  the  doc- 
trine that  municipal  corporations  do  possess, 
under  the  General  Act,  author!^  as  broad  as 
that  here  exendsed,  and  the  operation  of  that 
Act  Is  certainly  not  limited  or  restricted  by  Hie 
Act  of  1888.  Wood  V.  Mean,  18  Ind.  515; 
Bichmond  v.  MeOirr,  78  Ind.  193;  Anderaon 
V.  CfConner,  98  Ind.  198;  Leedt  T.  BieAmond, 
108  Ind.  872. 

Where  a  municipal  corporation  has  author- 
ity to  purchase  property  it  may  issue  its  bonds 
in  payment,  unless  there  is  some  statatory  or 
coiHtitutionalprohibitton.  Milter  v.  Dearborn 
Countv,  66  Ind.  162;  Second  Nat.  Bank  v.  Dan 
TiUe,  60  Ind.  604;  Daily  v.  Oolvmhut,  49  Ind 
tm-,  Floyd  County  v.  Day.  19  Ind.  450;  Lafay- 
ette y.  Goz,5  Ind.  88. 

In  the  case  of  Bichmond  v.  MeOirr,  supra.  It 
was  said:  "As  to  the  kind  and  form  of  the 
evidence  and  obligations  to  be  executed  the 
council,  in  the  exercise  of  a  sound  discretion, 
must  determine,  and  their  determination,  in 
the  absence  of  fraud.  Is  final."  Many  authori- 
ties are  cited  in  support  of  this  ruling,  and  it  is 
undoubtedly  correct,  as  applied  to  municipal 
corporations  of  such  a  class  as  cities  and  coun- 
ties, but  not  as  applied  to  school  corporations, 
and  like  oorporataons  with  very  limited  powers. 

The  decision  in  the  case  of  Aurora  v.  Wert, 
38  Ind.  88,  has  no  relevancy  to  the  question 
here  under  discussion;  for  there  the  question 
was  as  to  the  power  of  the  city  to  incur  a  debt 
in  aid  of  a  railroad  company,  while  here  the 
question  is  as  to  the  authority  of  the  to  Is- 
sue bonds  in  payment  for  property  It  had  power 
to  purchase.  , 
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Not., 


The  caae  of  State  y.  Bauter,  68  Ind.  155, 
does  not  deolde  that  a  dty  may  not  issue  bonds 
to  pay  for  water-works  purdiased.  What  it 
deddes  is  that  a  city  may  not  issue  and  sell 
bonds  in  order  to  obtain  money  to  construct 
water-vorks.  The  difference  between  that 
case  and  thii  i»  vety  broad  and  very  plain. 
Here  bonds  are  to  be  issued  lo  pay  for  property 
purchased;  there  they  were  issued  to  be  placed 
in  the  market  for  sale.  Issuing  bonds  to  pay 
for  property  purchased  is  a  very  different 
thing  from  issuing  bonds  to  obtain  money. 

Judgment  affirmed. 


Bembard  SC  HIPPER,  Ajjpt, 

CITY  OF  AURORA. 

(....Ind.....) 

1.  One  eontraeUiu'  fbr  a.  oez-taln  com- 
pesMbtion  to  pex*XDrm  work  for  m,  mu- 
— corporation  in  oonnection  with  a 
public  ImproTement  Is  boond  to  take  notice  tliat 
the  oorpfnatfoD  majr  at  an;  time  change  tho  plan 
of  the  work  or  even  abendon  It  altoirether.  and 
he  cannot  recover  damages  for  the  refusal  of  the 
corporation  to  oomplete  Its  improvement,  even 
nlthongb  the  effect  of  auoh  refusal  Is  to  deprive 
Um  ot  thaoompeosation  agreed  upon. 

S.  Bvt  If  meh  eorporatloB  In  — n^^"g 
na  improTrawnt  wIu>Uy  within  1» 
power  enters  Intoaoontraot  beyond  its  author- 
nj,  bat  not  prohiWted  by  statute  or  pubUo  policy, 
for  tho  perftmuanoe  of  work  Hiexeoa,  it  cannot, 
after  work  has  been  done  tbereunder  which  in- 


NOTH.— Jtfunfoipal  eorporatUm,  HabHity  on  Ha  eon- 
tracts. 

It  is  a  general  and  fundamental  principle  of  law, 
that  all  persons  oontraotlng  with  a  muoioipal  cor- 
poration must,  at  their  peril,  inquire  into  the  power 
of  the  corporation  or  Its  officers  to  make  the  con- 
tract, and  a  ooctraot  beyond  the  scope  of  the  cor- 
porate power  is  void,  although  it  be  under  the  seal 
of  the  oorporatlon.  Marsh  v.  Pulton  Co.  77  IT.  8. 10 
Wall,  mt  <1S  L.  ed.  1040i;  Leavenworth  v.  RanUu.  2 
Kwi.nn';  Horn  v.  Baltimore,  SO Md.218;  Bridgeport 
v.  Houstonlo  B.  Co.  15  Conn.  475, 483;  Hsynes  v.  Cov- 
ington. IS  Smedes  &  H.  W;  Taft  v.  Pttteford,  28  Vt. 
28ft-,  Montgomery  v.  Montgomery  &  W.  PL  Road  Co. 
81  Ala.  76;  Pa.  D.  ft  M.  Steam  Nav.  Co.  v.  Dandiidge, 
8  0111  ft  J.  248.  aiO:  Hodges  v.  Buffalo,  2  Denlo,  110; 
Baltimore  v.  Eschhaob,  18  Md.  276. 282;  Baltimore  v. 
Beynolds,  20  Hd.  1;  Dltl  v.  Wareham,  7  Met.  438; 
Branham  v.  San  Job6,  24  CaL  SSli,  602;  Bturtevant  v. 
Alton,  S  McLean,  868;  Wallace  v.  San  Jo»6,  SB  Gat 
180:  State  v.  Klrklcy,  29  Md.  SS,  111;  Bateman  v.  Ash- 
ton-under-Lyne.  8  Hurlst,  ft  N.  8e8;  State  v.  Haskell, 
20  Iowa,  276. 

Persons  wUl  not  be  protected  on  contracts  with  a 
public  corporation  which  me  not  made  aooordlng 
to  law.  Haokey  v.  Ckilumbus  Twp.  (Mleh.)  15  West 

Rep.  840. 

Their  acts,  when  beyond  the  scope  of  their  author- 
ity or  done  In  a  manner  unauthorised,  are  in  gen- 
eral nugatorr  and  not  tending  on  the  oorpoxatton. 
Bamev  v.  Western  District  Council,  4  TT.  C.  Q.  B. 
874;  Harr.  Manual,  2d  ed.  p.  20;  1  Dillon,  Mun.  Corp. 
464. 

The  fact  that  the  agent  made  false  representations 
In  relation  to  btoauthority  and  what  tie  had  already 
done  will  not  aid  those  who  trusted  to  such  repre- 
sentations to  establish  a  liability  on  the  port  of  his 
corporate  principal.  Baltimore  v.  EschtHich,  18  Md. 
278;  Baltimore  v.  Reynolds,  SO  Hd.  1;  Delafleld  v. 
lUinota, «  Hill,  UB.  174.     Wend.  188,  afflrming  lUI- 

''Is  T.  Delafleld,  8  Paige,  SU,  restnlning  uoanthor- 
R  A. 


uree  to  Its  benefit,  refuse  to  complete  the  contract 
without  making  compensation  to  the  one  confer- 
ring the  beoeOt,  at  least  for  the  value  <tf  the  labor 
done^ 

(Norember  22. 18801) 

APPEAL  bjr  plaintiff  from  a  judgmeDt  of 
the  Circuit  Court  for  Dearborn  County 
sustaining  a  demunro'  to  the  complaint  in  an 
action  brought  to  Tecorer  damages  for  breach 
of,  and  compensation  for  work  done  uDder,  a 
certain  contract.  Reversed. 
The  facts  are  fully  stated  fn  the  opinion. 
Met9r$.  Roberta  A  Stnpp  for  appellant 
Meaan.  Holman  A  Holeinn  for  appdlee. 

MitdMll.  delivered  tbe  opInioD  of  the 
court: 

Bernard  Scfaipper  brou^t  this  suit  to  lecov* 
er  damages  for  the  breach  of  a  contract  mt^e 
by  him  with  the  City  of  Aurora,  and  to  recover 
for  work  done  under  tbe  contract.  Tfae  court 
sustained  a  demurrer  to  the  complaint,  and  tbe 
propriety  of  this  ruling  is  tbe  only  qoration  pre- 
sented on  thisappeal.  It  appears  tnatLltliui; 
Street,  in  tbe  City  of  Aurora,  terminates  at  tbe 
top  of  the  north  bank  of  the  Ohio  River,  and 
that,  in  order  to  carry  the  surface  water  which 
collected  on  that  and  other  streets  from  the  top 
of  the  bank  at  tbe  south  end  of  the  street  down 
to  tbe  surface  of  tbe  water  in  tbe  river  at  low- 
water  mark,  so  as  to  prevent  the  waabing  out 
of  the  bank,  the  city  auUiorities,  in  tbe  year 
1878,  d^ermined  to  construct  a  stmie  gutter  of 
suitable  width,  on  a  line  with  the  eztemrion  of 


Ised  sale  of  twnds;  Hodgee  v.  Buffalo.  2  Denlo,  110; 
Halstead  v.  New  Tork,  8  N.  Y.  430;  Boom  v.  tTUca. 
2  Barb.  104:  Rensselaer  Co.  v.  Batea,  17  N.  T.  848. 

Where  a  corporation  has  received  the  benefit  of 
a  transaction.  It  should  be  «at(^>ped  fma  repudiat- 
ing the  obligation  therefor.  Chicago  v.  Cameron, 
9  West.  Rep.  tSOT,  ISO  Dl.  447. 

A  munlclpall^,  unless  prohibited  by  Its  charter. 
Is  liable  for  services  rendered  it  by  a  peraon  em- 
ployed by  one  assuming  to  act  In  its  behalf,  where 
such  servloee  are  rendered  with  tlie  knowledge  of 
Its  ofBoers.  Beere  r.  Dallas  City,  18  Or.  834. 

The  oontractor  has  a  right  to  sue  the  corporation 
where.  In  consequence  of  its  netrleot.  It  would  be 
nugatory  to  proceed  against  the  ownen  of  the 
property.  See  Michel  v.  Police  Jury,  9  Ia.  Ann.  47; 
Newoomb  v.  Police  Jury,  4  Rob.  (La.)  288;  MIobel  v. 
Polioe  Jury,  8  Im~  Ann.  128;  Leavenworth  v.  MOIs, 
6  Kan.  288;  Reook  v.  Newark,  88  N.  J.  L.  ISB. 

Persons  who  furnish  money,  labor  or  ma  Ui  rials  to 
the  municipality,  which  are  actually  used  In  tbe 
work  and  retained  by  It,  become  equitably  entitled 
to  recover  therefor.  Bloknell  v.  Wldner  School 
Twp.  78  Ind.  601;  Wal lis  v.  Johnson  School  Twp.  75 
Ind.  888;  First  Nat.  Bank  v.UnlonB^ool  Twp.  75 
Ind.8Bl;  Pine  dvU  Twp.  v.  Hubcr  Mfg.  Co.  88  Ind. 
121:  Sheffield  School  Twp-  v.  Andrees,  88  Ind.  167;  1 
Dillon,  Mun.  Corp.  i  464;  Bass  Foundry  ft  Maoh. 
Works  V.  Parke  Co.  16  West.  Rep.  lOB,  U6  Ind.  244. 

Where  a  contractor  is  obliged  tostop  worit  fOra 
municipality  before  Its  completion,  because  the  ap- 
propriation therefor  Isexhausted  and  tbeoonstltu- 
tlonal  limit  of  municipal  Indebtedness  has  been 
reached,  be  is  not  entitled  to  damages  txx  tbe  de- 
predation of  property,  machlnerr.  etc..  and  tbe 
loss  of  prints  oonsetiuent  upon  tbe  neocatr  aban- 
donment of  The  contract.  Drfaew  v.  AJtoona,  Ul 
Pa.  401,  22  W.  N.  C.  S28. 

Power  to  contract  for  local  Improvements,  acta 
idtravfrea  See  Portland  L.  ft X.  Go.  v.  Bast  Port- 
land, ante,  S90l 
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the  center  of  the  street  down  the  slope  of  the 
bank,  a  distance  of  250  feet.  Id  order  to  carry 
its  pkns  iato  executioo,  the  City  obtained  a 
Krant  from  James  W.  Qaff,  who  owned  the 
hod  coDstltuting  the  bank  of  the  river,  bj 
which  it  became  authorized  to  construct  and 
maintain  the  proposed  fitter,  and  also  to  build 
and  maintain  abutments  and  stone  waits  neces- 
satT  to  protect  the  street  on  the  land  owned  by 
G^.  Afterwards,  in  the*  year  1876,  having 
constructed  tbe  gutter  as  proposed,  for  a  dis- 
tance of  100  feet  upward  from  low -water  mark, 
the  City  leased  the  ground  acquired  from  Gaff 
to  the  ptalntifl  for  a  period  of  ten  years,  to  be 
used  for  a  private  landing.  The  latter  agreed, 
ss  a  consideratioQ  for  the  lease,  to  fill  to  with 
earth  on  each  side  of  the  gutter  then  construct- 
ed, and  thereafter  to  be  completed,  to  tbe  width 
of  fifty  feet.  It  is  averred  that  the  plainttfiF 
filled  in  over  5,000  cubic  yards  of  earth  along 
tbe  sides  of  that  part  of  uie  gutter  whidi  bad 
been  completed:  that  tbe  filling  and  paving  so 
done  by  the  plaintiff  cost,  and  was  of  the  value 
of,  |1,000;  that  it  benefited  the  City  to  an 
amount  exceeding  the  cost  of  the  work,  by  pro- 
tecting and  holding  in  place  that  part  of  the 
^tter  which  had  been  completed.  The  plain- 
tiff charges  that  the  City  refused  to  complete 
tbe  work  according  to  the  agreement,  and  in 
cooformfty  with  tbe  plans  and  specifications 
adopted;  that,  instead  of  carrying  the  pared 
gutter  up  to  the  top  of  the  bank,  it  constructed 
wooden  culverts  or  chutes,  through  which  the 
water  was  conducted  from  tbe  top  of  the  river- 
bank  down  to  the  point  where  the  gutter  had 
been  completed  at  the  time  the  lease  was  made. 
It  is  averred  that  If  the  gutter  bad  been  com- 
pleted acoordlog  to  the  plan  propoaed,  and  in 
tbe  manner  agreed  upon,  the  ground  leased, 
when  filled  as  contemplated,  would  have  con- 
stituted a  desirable  landing  or  wharf,  but  that 
in  tbe  condition  in  which  it  waa  left  it  was  of 
DO  value  whatever;  and  that  the  expense  in- 
curred and  labor  performed  by  plaintiff  bad 
been  wholly  lost,  to  his  damage,  etc 

h  is  contended,  in  support  of  the  judgment 
bdow,  that  the  City  of  Aurora  exceeded  Its 
power  in  att^pting  to  lease  the  tract  of  land, 
orer  which  it  had  acquired  an  easement  to  con- 
duct the  surface  water  from  the  streets  of  the 
City  by  means  of  gutters,  to  the  plaintiff,  for 
his  exclusive  nse  as  a  private  landing;  and  that, 
Nnce  the  contract  was  void  as  a  tease,  all  tbe 
toxiliary  covenanto  are  discharged.  It  is  con- 
ceded that  if  the  appellant  had  paid  money  into 
ihe  city  treasury  he  would  be  entitled  to  re- 
cover it.  in  tbe  proper  form  of  action;  but  it  Is 
»iid  he  has  parted  with  nothing,— the  City  has 
simply  changed  Its  plan,  and  remained  inactive; 
hence  there  is  no  right  of  recovery  in  an  action 
for  damages  for  a  breach  of  the  contract.  The 
facts,  as  we  view  them,  make  a  case  of  a  dlffer- 

complexion.  Cities  bare  authority  to  con- 
Btroct  wweiB  and  drains  for  tbe  protection  and 
improvement  of  tbe  streets,  and,  as  incident  to 
that  power,  they  have  the  right  to  acquire  land 
in  the  ordinary  noetbods,  in  order  to  cany  out 
tbe  principal  power.    S  Diir.  Hun.  Corp. 

574,  576. 

The  Ctty  bad  the  unquestioned  power  to  ac- 
quire an  easement  in  tbe  land  subsequently 
kaiedto  the  appellant,  aa  an  outletfoT  its  drains 
or  seven.  £udt  v.  BieAmontl,  109  Ind.  87S. 
«L.aA. 


It  was  also  within  the  undoubted  discre- 
tion of  tbe  City  to  adopt  proper  plans,  and  pro- 
vide for  the  construction  of  such  aewers  or 
drains  as  in  tbe  judgment  of  its  officers  were  fit 
and  necessary  to  carry  the  water  off  the  streets. 

The  facts  stated  show  that  tbe  City  had 
adopted  a  plan  which  contemplated  tbe  con- 
struction of  a  stone  gutter  commencing  at  low- 
water  mark,  and  extending,  with  increasing 
width,  a  distance  of  360  feet,  to  tbe  top  of  tbe 
bank.  For  tbe  protection  of  this  work,  it  waa 
necessary  to  fill  in  on  either  side  with  earth. 
The  appellant  agreed  to  make  this  filling  in 
congideralion  of  the  grant  of  an  exclusive  privi- 
lege to  use  tbe  ground  for  a  private  wnarf. 
After  doing  work  which  it  is  averred  cost  more 
than  f 1,000,  and  which  inured  to  the  ben^t  of 
tbe  City,  the  authorities  changed  the  plan  so  as 
to  render  the  work  done  by  tbe  appellant  ut- 
terly valueless  to  him  in  tbe  creaUon  of  a  pri- 
vate landing. 

It  is  not  necessary  that  we  should  inquire  into 
the  power  of  tbe  City  to  make  the  lease  In  ques- 
tion. We  have  seen  that  it  had  the  power  to 
acquire  tbe  ground  and  construct  the  work  pro- 
posed. If  we  concede  that  tbe  tease  was  void,, 
and  conferred  no  privilege  on  tbe  appellant,  it 
by  no  means  follows  that  the  City  may  retain 
the  benefit  of  thewoik  performed  without  pil- 
ing, at  least,  what  it  would  have  cost  to  protect 
the  gutter  which  it  had  constructed.  Where 
a  city  or  municipality  receives  the  benefit  of 
money,  labor  or  property  upon  acontract  made 
without  due  formality,  or  which  it  tiad  no  au- 
thority to  make,  and  which  it  refuses  to  exe- 
cute, it  will  nevertheless  be  liable  to  the  person 
conferring  tbe  benefit  to  tbe  extent  of  the  value 
of  what  baa  been  received  and  aroropriated^ 
unless  the  contract  was  prohibited  by  statute, 
or  in  violation  of  public  policy.  State  Board 
of  Agrieultune  v.  Citizem  Street  R.  Co.  47  Ind. 
407;  Loffontport  v.  Dykeman,  116  Ind.  16,  15- 
West.  Rep.  127. 

As  was  said  In  Bram  Foundry  dt  Mack.  Work* 
V.  Parke  Go.  115  Ind.  285-S44, 15  West.  Kep. 
105:  "When  a  corporation  has  received  the 
money  or  property  of  an  individual,  under  color 
of  authority,  and  has  appropriated  it  to  its  nec- 
essary and  beneficial  use,  it  will  not  be  beard 
to  assert  its  want  of  power  to  pay  tbe  value  of 
what  it  has  received,  and  still  retains."  DiU  v. 
Wareham,  7  Met.  488;  Hiteficock  v.  OalveBton, 
96  U.  S.  841  [24  L.  ed.  659]. 

The  case  last  cited  Is  directly  in  point,  and 
the  principles  which  ruled  tbe  decision  control 
our  judgment.  The  City  of  Galveston,  propos- 
iog  certain  street  improvements,  enterea  into  a 
contract  for  the  construction  of  the  work, 
agreeing  to  pay  for  it  by  delivering  to  tbe  con- 
tractors certain  bonds  to  be  issued  oy  the  City. 
Subsequently  the  City  refused  to  Issue  the  bonoB, 
or  pay  for  the  work,  on  the  ground  that  the 
agreement  to  issue  bonds  was  utira  vires,  and 
void.  Conceding  that  the  contract  was  inoper- 
ative so  far  as  it  related  to  the  issuing  oE  the 
bonds  of  the  City,  it  was  held  that  it  was  law- 
ful in  other  respecls,  and  that  tbe  City  was  li- 
able for  tbe  work  done  under  it. 

So,  without  inauiring  into  the  power  of  the 
City  to  make  the  lease  in  question,  since  it  was 
confessedly  wHhln  its  power  to  make  the  im- 
provement upon  which  it  had  entered,  and  to 
cause  the  votIc  done  by  It  to  be  protected,  tbe 
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coDclusioii  follows,  to  tbe  extent  that  the  con- 
tract relates  to  tbe  improvemeot,  it  is  valid,  and 
imposes  upon  the  City  tbe  obligation  to  pay  for 
tbe  beneflta  received  under  it. 

Hie  City  proposed  to  compensate  tbe  plaintiff 
for  bis  WOK  by  granting  bim  tbe  right  to  use 
tbe  ground  for  a  prlvatelanding.  Subsequent- 
ly, owing  to  a  change  in  tbe  pmn  of  the  work, 
it  was  found  that  no  landing  could  be  made. 
The  City  bad  an  undoubted  right  to  cbange  tbe 
plan  of  the  work,  and  of  this  right  tbe  appd- 
lant  was  bound  to  take  notice.  It  was  not  com- 
petent for  tbe  CiU'  to  tnnd  itself  to  construct 
an  expensive  pubnc  improvement  at  a  future 
time  lu  order  that  a  valuable  wharf  might  be 
created  for  tbe  appellant's  pri  vate  use.  A  munic- 
ipal corporation  cannot  by  contract  bind  itself, 
when  sucb  contract  involves  the  surrender  of 
the  exercise  of  a  discretionary  right  which  it  is 
the  duty  of  tbe  corporation  to  exercise  for  tbe 
public  good.  Peru  t.  Qleaton,  91  Ind.  666,  and 
cases  cited. 

But,  having  changed  the  plan  of  tbe  improve- 
ment so  that  tbe  result  was  an  appropriation  of 
tbe  plaintiflT's  work,  it  cannot  now  heard  to 
say  that  it  has  no  power  to  pay  for  what  it  has 
received. 

So  far,  OierefoTcastheappellant'scomplaint 
oonnted  upon  a  right  to  recover  for  the  faHaie 
of  tbe  City  to  complete  tbe  work  as  proposed, 
the  demurrer  was  properly  sustained.  Tbe 
complaint  was,  however,  Inroad  enough  to  in- 
clude a  right  to  recover  for  tbe  work  done,  tbe 
benefit  of  which  Inured  to  tbe  City.  In  that 
respect  tbe  comi^nt  stated  facts  sufflcient 
to  constitute  a  cause  of  action. 

Thejudffmmt  ittwened,  with  eofb. 


LOUISVILLE.  NEW  ALBANY  &  OHI- 
CAGO  R  CO..  Appt., 

V. 

John  W.  BMTTH  «t  ak 
(....Ind..—) 

Althotufht  In  cMe  of  peraotutl  injuries  to 
abra£eBUUt  while  In  the  dlscharve  of  tbe 
dutlefl  of  his  service,  the  oonduotor  of  the  train 
may  emplof  tbe  smsloal  aid  demanded  by  tbe 
urgency  of  the  oooaskm  and  bind  tbe  ndlroad 
company,  to  reader  compensation  therefon  yet, 
when  a  oompeteot  surgeon  has  been  prooured,  or 
hto  proouToneat  con  tinned  by  ttie  oonductor, 
the  company  will  not  be  liable  to  pay  for  further 
soiffieal  servlees  rendered  at  Hie  latter^  request. 

(Noremtwr  8^  ]8BBl> 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Oonrt  forOwcai  County  in  favor 
of  plaintifts  in  an  action  to  ncota  compensa- 
tion for  surgical  services  rendered  to  one  of  de- 
fendant's employes.  Reverted. 
The  case  is  sufficiently  stated  in  tbe  opinion. 
Metsn.  OeorM  W.  Friedley,  E.  E. 
Ffsldand  C.  C.  MBtson  for  appellant. 
Mmrt.  Piekmia  A  Plokeu  for  appellees. 

BUlott*  OA. /..deUvered  tbe  opinion  of  tbe 

court: 

Jesse  Vawter  was  in  tbe  service  of  the  ap- 
pellant, in  the  capacity  of  a  Imkeman  on  one 
of  Its  freight  tnins;  and  on  tbe  naming  of 


June  11,  1880,  while  engaged  In  tbe  discharge 
of  tbe  duties  of  his  service  at  StinesvlUe,  his  Kg 
was  broken.  Dr.  Judah,  a  competent  and 
skillful  surgeon  of  Stinesviile,  was  called  to 
treat  tbe  injured  man.  He  set,  dressed  and 
bandaged  the  broken  limb,  and  gave  tbe  un- 
fortunate man  such  treatment  as  bis  injury  re- 
quired. After  the  broken  limb  had  been  set 
and  bandaged,  tbe  conductor  caused  tbe  appel- 
lee, who  lived  at  Gosport,to  be  summoned  by  tei- 
egraidi;  and  one  of  them  obeyed  tbe  summons, 
and  treated  tbe  patient,  in  oonliiixitioa  with 
Dr.Judab.  The  appellant  had  fully  discharged 
its  duty  to  its  injured  brakeman  when  It  pro- 
cured the  services  of  a  competent  surgeon. 
The  conductor  had  no  authority  to  emplov 
other  surgeons;  for  bis  authority  was  apeciai, 
not  general,  and  it  did  not  extend  beyond  tbe 
duty  created  by  tbe  emergency  which  required 
him  to  act.  with  that  duty  his  aadority 
arose,  and  with  it  terminated.  He  bad  author- 
ity to  do  what  the  emergency  demanded,  in 
order  to  preserve  his  injured  fellow  employ^ 
from  serious  harm;  but  he  had  no  authority  to 
do  more.  When  the  Company  bad  procured  the 
services  of  a  competent  surgeon,  it  did  all  tb^ 
it  was  morally  or  legally  bound  to  do;  and  tbe 
conductor  could  not  impose  upon  it  any  greater 
obligation.  We  hold  uiat  the  condtictor  did 
have  authority  to  at  once  emplov  tbe  niiigical 
aid  demanded  by  tbe  urgency  of  the  occasion; 
but  we  hold,  also,  that  bis  authority  did  not 
extend  beyond  this  limit.  Terre  Baute  dbl.  K 
Co.  V.  MeMurray,  98  Ind.  868;  Tferre  HavU  (t 
/.  B.  Co.  V.  Broum,  107  Ind.  886.  West.  Rep. 
640;  Tom  Eaut$  ds2,B,Oo.  t.  Boekwea,  118 
Ind.  9a 

In  tbe  case  of  Terre  Haute  A  1.  K  Oo. 
V.  Broton,  tupra,  tbe  dlstlnctioQ  la  drawn 
between  cases  where  the  conductor  may  bind 
the  company  and  cases  where  he  may  not; 
and  this  cose  belongs  to  the  latter  doss.  Tbe 
authority  of  the  conductor  was  exhausted  when 
a  competent  surgeon  was  procured;  and  he 
could  not,  as  tbe  agent  of  tne  Company,  em- 
ploy additional  suigeons.  If  the  urgency  of 
the  case  demanded  additional  surgical  aid,  tbe 
surgeon  called  might,  possibly,  be  justifled  in 
summoning  it;  but,  as  held  in  Terre  llavU  (ft  /. 
R.  Co.  V.  Brorni,  mpra,  if  additional  assistance 
is  required,  tbe  surgeon  first  called  must  in- 
clode  tbe  expense  in  hit  chuges.  It  is  Inuna'- 
terlal  whether  Br.  Jodab  was  called  hj  a 
brakeman  or  by  tbe  conductor  in  person;  ftir 
if  he  was  callm  tbe  direction,  express  or 
implied,  of  the  conauctor,  or  If  tbe  conductor 
confirmed  what  had  been  done,  be  could  not 
subsequently  employ  another  surgeon. 

It  is  possible  that  Dr.  Smith  may  be  entitled 
to  compensation  for  one  visit, — that  mad«  in 
obedience  to  the  tel^ram, — for  it  mar  be  that 
he  had  a  right  to  act  upon  it  at  once;  out  whoi 
be  found  the  injured  man  attended  by  a  com- 
petent surgeon,  he  had  no  right  to  continue  to 
give  tbe  case  attention,  and  charge  the  Com- 
pany. He  was  bound  to  know  that  when  the 
agent,  who  possessed  limited,  special  aothor- 
ity,  bad  pracuTcd  the  services  of  a  competent 
surgeon,  bis  auttiori^  was  exhaoated;  and  if, 
with  thu  knowledge,  he  oontinoed  to  give  the 
injored  man  attention,  be  did  it  at  the  expense 
of  some  other  peiaon  than  tte  agent's  prindpal. 

Jvt^pMHt  rmmned. 
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VIROINU.  SUPREME  COUBT  OF  APPEALS. 


TRUSTEES  OP  THE  GENERAL  AS- 
SEMBLY OF  THE  PRESBYTERIAN 
CHURCH  m  THE  UNITED  STATES 
a  al.,  Appta., 

V. 

John  B.  GUTHRIE  et  al. 
t.—Va.— -> 

1.  Parol  eridance  of  dreomstaneeaanis 
roondliif  tho  testator  is  tuffloleDt  to  ahow 
hta  meaning  uud  Intentloa,  where  there  to  a  allgbC 
dkorepaoor  f n the deecrlptloa  ofthe  donee  of  a 
obarttable  gift. 

suoh  as  a  mlrafonary  society  Is  not  mthln  the 
prohibition  of  the  Virginia  Constitution  against 
in  corpora tion  of  a  ohurob  or  religious  denomi- 
nation. 

S»  A  rimple  beqwert  of  mon«r  to  bo  paid 

to  a  fyreifgn  corporation  is  valid  eren  ir 
the  law  of  the  State  wnere  the  wUl  Is  made  for- 
bids the  execution  of  such  a  trust  as  that  for 
which  the  corporation  is  created. 

-4*  Charities  fbr  reUctons  pnrpoeea  are 
not  aftalnat  the  polk^  of  toe  law  m  TiivlnJa. 

■6.  The  Btatote  of 43  Tniwibrtib.  whethw  it 
was  ever  In  force  Id  Tlrgtota  or  not.  to  of  no 
effect  In  determining  the  nUldJtr  of  a  gift  for 
charitable  uses. 

-6.  Thededstonofajndcelanotlawftw 
winceeJIng'  eamemi »  to  onlyerfdenoeof  the 
law. 

a>eoeniber,lSBB.) 


APPEAL  from  the  Circuit  Court  of  Au- 
gusta County.  Setiened. 
The  case  is  stated  In  the  opinion. 
Sfeaan.  Alex.  F.  Robertson  and  W.  W. 
Henry,  for  appellants: 

The  law  is  not  so  unreasonable  as  to  deny 
to  the  reader  of  an  InstrumeDt  the  same  light 
which  the  writer  eojoyed. 

Wigram,  Wills,  2d  Am.  ed.  161. 
The  case  made  a  case  of  latent  smbiguitr. 
Gilmer  v.  Stone,  130  U.  8.  586  {SO  L.  ed 
784):  Patch  V.  White,  117  U.  fl.  217  (29  L.  cd. 
861);  Boy  v.  Bovaie,  26  Gratt.  599;  Wilson  v. 
FOry,  29  W.  Va.  168. 

The  bequest  is  a  good  common-law  charity, 
which  this  court  will  uphold.  The  beguest 
here  is  for  a  "charitable  use." 
2  Pom.  Eq.  Jur.  §  1031;  2  Perry,  Tr.  %  701. 
Indeflniteuess  as  to  the  beneficiaries  is  one  of 
the  characteristics  of  a  good  charitable  trust. 
"From  the  very  definition  of  a  charitable 
trust"  the  beoeflclaries  are  always  an  uncertain 
body  or  class. 

2  Pom,  Eq.  Jur.  §  1026;  3  Perry.  Tr.  g  687: 
RvateU  v.  Allen.  107  U.  8.  167  {37  L.  ed.  898>' 
cited  by  Judge  Richardson  in  Protestant  Epi». 
Ed.  Society  v.  Churchman,  80  Va.  762. 
The  question  ia  ret  judicata, 
Protutaat  Epit.  Ed.  Society  v.  Churchman,  80 
Va.  718. 

While  this  corporation,  like  any  benevolent 
(M-relifl;iousoi^nkatlon,  must,  from  the  oece»- 
sity  ox  the  case,  perform  some  of  the  reli^oos 


Hon.— Parol  and  txtrlngic  evldenes  to  otd  eonatruo- 

Wills  are  to  be  liberally  oonstrued  so  as  to  effect- 
uate the  intention  of  the  testator.  Welch  v.  Hose, 
«OaL607. 

Genenl  rules  of  oonstruotiou  should  not  be  set 
aside  on  -eztrinslo  evidence,  unless  It  proves  that 
they  do  not  eziwess  his  Intent.  Ebmrts  r.  Bbarta, 
42Ulch.40i.  . 

But  evldenoe  of  extrinsic  facts  Is  admissible  to 
construe  a  will  from  teetator^s  standpoint  Tux- 
bury  V.  French.  U  Ulch.  7. 


show  that  the  devise  was  intended  for  the  minora. 
Bradley  v.  Bees,  U8  111.  327,  65  Am.  Kep.  4SSt. 

When  a  Question  arlsee  as  to  the  interpretation  of 
a  will,  parol  evidence  is  admissible  to  prove  the 
situation  of  the  testator,  the  condition  and  ohatao* 
ter  of  his  property,  etc..  the  b^ter  to  reach  bis 
meaning  and  purposes,  as  expressed  in  the  will. 
QUllam  V.  ChanoeUor,  48  Mlsa.  437. 

When  the  Intention  of  a  testator  can  be  aacer> 
tained  from  the  will  Itaelf  by  a  fair  construction  of 
the  terms  thereof,  the  necessity  for  resorting  to 
extrinsic  e\-ldenoe  to  show  the  Intention  does  not 


'"in'tie  inte^;^aon 'oi'  a  wUU  the  general  pur-  "T^SS"; J'  fJ^i 
 *         r~.*_.-,_  J.  *  1      Bxtrinslo  evidence  Is  not  admissible  for  O 


pose  of  the  testator  is  to  prevail.  Goltman  v. 
Moore.  1  McArth.  197. 

Parol  evMenoe  of  the  testator's  use  and  destgna- 
tlon  of  the  lota  to  admtosible  In  oonstrulng  devisee 
to  hia  chUdren.  Ben  bam  v.  Hendriokson,  8S  N.  J. 
Eq.441. 

Where  there  to  doubt  whether  the  testator  or  a 
spoliator  mutilated  the  will,  declarations  of  the 
testator,  though  no  part  of  the  re«  getiUB,  are  admis- 
sible to  prevent  the  defeat  of  his  intentions  by  ac- 
cident or  fraud.  Tucker  V.  Whitehead,  60  Ulss.  5M. 

Parol  etHdeitee  of  intentton. 

On  the  tosite  deviMVit  vel  non.  a  paper  executed 
by  the  testator  twelve  yeais  before  the  will  is  ad- 
missible to  show  hto  intentions.  Demonbreun  v. 
Walker,  4  Baxt.  199. 

On  a  distribution  contest  acts  or  declarations  of 
the  decedent  tending  to  show  that  any  particular 
property,  given  or  lent  by  blm  to  a  distributee, was 
not  intended  as  an  advancement,  to  competent  evi- 
dence for  the  distributee.  Clements  v.  Hood,  57 
Ala.  468. 

Testator  bad  seven  sons,  and  his  declarations  be- 
fore  the  exeoutton  of  the  will  were  competent  to 

«L.a  A. 


admissible  for  the  pur- 
pose of  showing  what  property  was  Intended  to  be 
embraced,  but  that  the  clause  was  valid  and  opera- 
tive to  ^ve  to  the  parties  therein  named  the 
amounts  of  the  debts  due  by  them  respectively  to 
the  testator.  Hawman  v.  Thomas,  44  Hd.  80. 

Oral  evidence  to  not  admissible  to  explain  a  tes- 
tator's Intent,  except  so  for  as  It  brings  before  the 
court  such  circumstances  surrounding  the  making 
of  the  will  aa  may  be  necessary  to  an  understand- 
ing of  the  terms  employed.  Waldron  v.  Waldron. 
46Mloh.860. 

A  memorandum  of  a  declaration  made  by  a  tes- 
tator Intermedtote  the  making  of  his  will  and  hto 
death  to  not  admissible  to  show  an  intent  different 
from  that  expressed  in  the  wUL  Thomas  v.  Lines. 
88  N.  C.  181.  ^ 

Extrinsic  evidence  is  not  admtasitde  to  show  that 
a  gift  was  Intended  to  be  limited  to  a  clan.  State 
V.  Nashville, 2  Tenn.  Ch.  765. 

The  opening  clause  of  a  will  was  as  foUowa:  "I 
this  day  start  for  Kentucky.  I  may  never  get  back. 
If  it  should  be  my  misfortune,  I  give  my  prop- 
erty," etc.  Parol  evidence  to  Inadmlaslble  to  show 
that  he  Intended  to  abide  by  the  Instrument  after 
bis  return,  stnoe  thto  would  be  making  a  will  by 
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work  of  the  cburcta,  yet  it  is  In  no  sense  the 
cburcb  itself. 

See  Qilmer  t.  Stone,  mpra,  and  Cheart  y. 
Mandeville,  referred  to  in  82  Oratt.  866. 

A  corporation  chartered  by  one  State,  and 
not  forbidden  by  tbe  law  of  its  being,  may  ex- 
ercise witbin  any  otber  State  tbe  general  pow- 
ers conferred  by  its  own  cbarter,  uDlen  pro- 
hibited from  so  doing  by  the  laws  or  public 
policy  of  tbe  latter  State. 

Morawetz,  Priv.  Corp.  603,  618;  IBank  of 
Augvata  v.  Earle,  88  U.  S.  18  Pet.  521  (10  L. 
ed.  274);  Aug.  &  A.  Ctorp.  g  278;  Chtodl  v. 
CotoraOo  Springg  Oo.  100  .U.  S.  66  (26  L.  ed. 
647). 

Tbe  work  of  Cbiiatian  Education  is  certainly 
not '  'under  the  ban  of  govemment  in  ViTginia, 
but  is  encouraged  whether  the  work  La  carried 
on  here  (Acts  1868-64,  chap.  107,  p.  66;  Acta 
1865-W.  chap.  277,  p.  190,  and  Acts  1874-78. 
p.  16,  incorjxirating  "The  Trustees  of  the 
Protestant  Episcopal  Theological  Seminary  and 
High  Scboo)  in  Virginia;"  "Tbe  Trustees  of 
tbe  Union  Tbeotogical  Seminary  in  the  County 
of  Prince  Edward,"  and  "Tbe  Trustees  of  the 
Protestant  Episcopal  Education  Societ;,"  80 
Va.  718),  or  out  of  the  State. 

Eoy  T.  Sowzie,  *upra. 

Bequests  to  foreign  incorporations  of  mls- 
sionaiy  societies  were  upheld  in  MitBionarp 
SoeUtp  qf  M.  E.  Okureh  t.  Oatwrt,  8S  Gratt 
857,  and  also  In  Quart  t.  Mandevilte,  referred  to 
by  Judge  Burks  in  80  Va.  7S4,  to  an  Episcopal 
Missionary  Bodety  incorporated  in  Xew  York, 
embracing  every  member  of  the  Protestant 
EidscopaTGhnicb  In  the  United  States. 


Meurt.  6«orM  K.  HarrUon,  H.  St.  O. 
Tacker  and  J.  K.  Tucker,  for  appellees: 

A  bequest  in  Virginia  to  a  foreign  corpora- 
tion prohibited  in  Virginia  by  her  Constitution 
and  against  the  policy  of  her  laws  is  null  and 
Toid,  even  tbou^  the  incorporation  was  legal 
and  CTOistitutional  in  the  domicil  which  cre- 
ated it. 

Paul  T.  Virginia,  75  U.  8. 8  Wall.  181  (19  L- 
ed.  860);  Bank  of  Augutta  v.  EarU,  88  U.  S. 
18  Pet  621  (10  L.  ed.  274). 

See,  on  whole  subject,  Morawetz,  Priv.  Corp. 
chap.  8,  g  600,  especially^  506  and  nottt.  508 
and  notes,  610-616;  BaJtk  of  Marietta  v.  PSndaU, 
2  Rand.  478,  474;  Bunpan  v.  Cotter,  89  U.  8.  34 
Pet  122  (10  L.  ed.  883);  Chamberlain  v.  ODUrm- 
berlain.^  N.  Y.  433;  Myersv.  Manhattan  Bank,. 
20  Ohio,  801-808;  1  Minors'  Inst,  top  p.  578; 
Christian  Union  v.  Tount,  101  U.  S.  856  (25 
L.  ed.  889).  and  cases  there  cited;  WiUon.  t. 
Perry,  39  W.  Va.  169;  Story,  Confi.  L.  §§  479, 
49l0£««9.;  Atty-Gen.  v.  MiU,  3Rusb.  828,  5 
Bligh,  N.  R.  598,  3  Dow.  &  C.  898;  Wharton. 
Confl.  L.  §S!  241, 577;  3  Perry,  Tr.  2d  ed.  §  741; 
Smart  v.  Prt^ean,  6  Ves.  Jr.  560;  Be  T^em- 
minet  v.  Be  Bonnetxil,  5  Russ.  289;  Goodman 
y.  Goodman,  8  Qiff.  S48;  Munro  v.  Sanndert, 
6  Bligh,  N.  R.  468;  GuHia  v.  Mutton.  14  Ves. 
Jr.  587;  Birtwhittle  v.  VardiU,  7  Clark  4  F. 
895;  Coteardin  v.  Univera(U  L.  Int.  Go.  83 
Oratt.  447:  Biueom  T.  AOertaon,  84  N.  Y.  584; 
Bottit  V.  Brew  Theological  Seminary,  95  N.  Y. 
166;  Bard  v.  P&aie,  18  N.  Y.  505;  Milnar  v. 
Jfifw  York  i&  N.  H.  E.  Go.  58  N.  Y.  868;  Stetson 
y.  New  Orleam  GitvBank,  3  Ohio  St.  174; 
Lewie  t.  Bank  <if  Kentucky,  12  Ohio.  18S; 


word  of  month.    Bobnett  v.  Ashlook,  4Q  Ho. 
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Where  a  testator  devised  property  to  bis  nephew 
A,  and  died,  leaving  two  nephews  of  that  name, 
one  legitimate  and  the  other  not,  parol  evidence 
was  Inadmissible  to  ahoir  that  he  Intended  that  the 
iUegitlniate  nephew  was  to  take.  Appel  v.  ByerH, 
98  Pa.  4m 

Parol  evidence  cannot  be  received  to  show  tliat 
by  BOoh  BL  general  term  as  "nephews,"  the  testator 
meant  to  Include  illegitimate  nephews,  onleea  It 
appears  that  there  were  no  legitimate  nephews;  In 
whlcii  case  the  amUiniitr  would  be  ezplalnable  by 
parol  erldeooe.  Brower  v.  Bowers,  1  Abb.  App. 
Dec.  ttL 

DedartUiont  of  tateUor. 

Deciarattona  made  by  a  testator  after  the  making 
of  his  wlU  are  admls^ble  only  in  cases  of  latent 
amUgulty,  and  then  only  from  neoessl^,  tf»  the 
purpose  of  preventing  the  devise  from  being  de- 
clared void  for  uncertainty  {Cotton  v,  Smlthwick. 
OB  He.  900),  or  for  tbe  purpose  of  showing  that  be 
dU  not  understand  that  he  had  executed  It.  Can- 
adaTs  App.  47  Conn.  400. 

Any  declaration  of  Intention  on  the  part  of  a 
teetator,  different  from  that  ezpreaaed  in  the  will, 
la  incompetent  as  evidence,  unless  it  was  oommunl> 
oated  to  tbe  Iwatee,  aasentad  to  by  blm,  and  suofa 
assent  aoted  upon  by  tbe  testator.  WUUams  v. 
Treeland,  83  N.  J.  Eq.  784. 

Evidence  of  testator's  parol  declarations  is  not 
admlsstble  to'  show  whether  or  not  by  the  word 
'^ildren,"  In  his  will,  he  meant  to  loolnde  grand- 
ohlldrm.  Chenanit  v.  Chenault,  10  Ky.  Law  Bep. 
840. 

Oral  declarations  of  a  testator  are  InadmisBlble  to 
prove  tbe  extent  of  tbe  Interest  that,  by  his  will,  be 
intended  to  give  to  a  derlsea  Ktrkland  t.  Ocm- 
way,  118  ni.  488. 
6L.R.  A. 


Parol  evidence  of  testator^  declarations  Is  not 
admissible  to  show  that  a  legacy  to  the  '*NufSOTy*> 
was  intended  for  the  Frovldenoe  Shelter  for  Col- 
ored Cbildrm,  to  which  he  had  never  oimtiibuted 
and  which  was  never  popular^  known  as  the  Nur- 
sery. Wood  T.  Hammond,  U  B.  I. — ^  17  AtL  Bep. 
824. 

Declarations  or  InsCmoUons  of  tbe  testator  aro 
inadmissible  for  tbe  purpose  of  showing  what  the 
testator  meant  by  the  provision  of  the  will.  Lewis 
V.  Douglass,  14  R.  I.  607;  Stevens  v.  Vancleve,  4 
Wash.  C.  C.  m;  Jackson  v.  Sill.  11  Johns.  SU;  Rioh- 
ards  V.  Dutch,  8  Haas.  614;  Farrar  v.  Ayrea,  6  Pick. 
40^  Crocker  v.  Crooker.  U  P!ak.  SStt;  Brown  v.  Sal* 
tonsta]l,3  Met.  427;  Tucker  v.  Seaman's  Aid  Soci- 
ety, 7  MeL  207. 

Upon  the  question  of  undue  Influenoe,  declara- 
tion of  the  testator  respeotlng  the  oondnot  of  the 
favored  legatees  toward  him  was  held  inadmissible 
as  evidence  of  aota  ooostttuUng  undue  iailucnoe.. 
BnsUng  V.  BusUng,  M  N.  J.  Bq.  608. 

Parol  evidence  to  remove  latent  mMaaWee. 

To  remove  latent  ambiguities,  statements  of  tbe 

testator  are  admissible,  although  no  part  of  the  m 
aeetct,  nor  made  at  the  execution  of  the  wlU.  nor  In 
the  presence  of  a  devisee  or  legatee.  Linob  v. 
Llncta,  1 1«a,  sas. 

Parol  evldenoe.  or  evidence  dehon  tbe  will.  Is  not 
admissible  to  vary  or  control  the  terms  of  the  will, 
although  It  Is  admissible  to  remove  a  latent  ambi- 
guity. Grimes  v.  Harmon.  86  Ind.  19B.  Compare 
HoCray  v.  Lipp,  Id.  116. 

An  ambigul^  may  be  explained  by  erldenoe  of 
the  testator^  deolaratlons  at  the  time  when  the 
codicil  was  drawn,  showing  that  these  ten  pages 
were  tlie  whole  wHL  Burge  v.  Hamilton,  79  Ga.  068. 

Declarations  of  tbe  testator  at  the  time  of  eze- 
outlng  the  will  axe  admlssilde  to  show  his  Intent. 
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CaOropT.  SdolB  (km.  Bmk,  88  Ajn.  Dec.  484; 
St.  Olara  Academy  T.  SuSiwn,  66  Am.  Rep. 
77«. 

Bichardsoii*  J.,  deUvered  tiie  opinion  of 
tbe  court: 

This  IB  an  appeal  from  a  decree  of  tbe  Cir- 
cuit Coxirt  of  Augusta  County,  rendered  on  tbe 
4tb  day  of  June,  1887,  in  the  cause  wherein 
Jcdia  B.  Onthrie  and  others  were  {rf^tifls 
and  Guthrie's  execntor  and  others  were  de- 
fendants. 

Tbe  biU  was  filed  by  John  B.  OuUirie, 
daiming  to  be  an  heir-at-law  of  Hugh  O. 
Outhrie,  deceased,  on  his  own  behalf  and  on 
behalf  of  the  other  heirs  of  said  decedent, 
against  tbe  executors  of  said  Hu^h  O.  Guthrie, 
for  the  purpose  of  baring  a  Judicial  construc- 
tion of  tbe  will  of  tbe  decedent,  and  especially 
of  tbe  ninth  clause  thereof,  and  to  contest  tbe 
Talidity  of  the  bequest  thereby  made,  which 
clause  is  in  these  words: 

"After  paying  off  all  my  debts  and  the  fore- 
going legacies,  1  bequeath  and  will  all  tbe 
money  left  or  remainuig  in  the  hands  of  my 
encuton,  as  soon  as  collected,  to  be  paid  to 
the  secretary  of  the  Board  of  Iwdgn  BussionB 
of  the  Prrabyterlan  GbunA  in  the  United 
States,  and  known  as  'Southern  Presbyterian 
Churtdi.' " 

Tbe  Mil  cbar^  as  to  this  clause  "that  tbe 
beneficiary  therein  is  vague,  uncertain  and  un- 
known, and  has  no  real  existence,  and  never 
has  bad,  and  that  your  honor  cannot  create 
and  raise  up  a  hand  where  wme  before  existed, 
to  aacure  tbe  bounty  of  the  testator." 


Byadecree  In  the  cause  of  December  9, 1886, 
the  Trustees  of  tbe  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States  and 
Ker.  M.  H.  Houston,  tbe  secretary  of  the  Com- 
mittee of  Foreign  UissioDs  of  said  Church, 
were,  on  their  petition,  admitted  as  parties  de- 
fendant, and  this  petition  was  treated  as  an 
answer  to  tbe  bill,  and  an  inquiry  was  at  tbe 
same  time  ordraed  to  ascertain  who  are  tbe 
beneficiaries  unda  said  ninth  dauae,  and  to 
what  person  or  corporation  the  said  legacy 
should  be  decreed,  with  directions  that,  in 
making  such  inquiry,  parol  evidence  and  evir 
dence  of  the  snrroundiuK  circumstances  be 
allowed,  lowing,  or  tending  to  show,  what 
the  testator  intended  by  tbe  language  used  in 
said  clause. 

The  order  of  reference  was  executed  by 
Commisdoner  JtStm  M.  Kinney,  who,  on  the 
4tb  of  May,  1887,  returned  bis  report,  an  able 
and  exhaustive  one,  and  with  it  tbe  evidence 
upon  which  he  based  bis  conclusions.  By  this 
report  it  appears  that  "tbe  Trustees  of  the 
General  Assembly  of  tbe  Presbyterian  Church 
in  the  United  States"  was  a  body  corporate 
under  the  laws  of  Korth  Caroliiu,  and  that 
Iter.  M.  H.  Houston  was  the  secretary  of  tbe 
Committee  of  Foreign  Mis^ons  of  said  Church, 
and  was  intended  to  be  described  by  the  tes- 
tator by  tbe  language:  "Tbe  secretary  of  the 
Board  of  Foreign  Hisaions  of  tbe  Presbyterian 
Church  in  the  United  States,  and  known  as 
'Southern  Presl^terian  Church,'"  which  was 
the  way  in  which  the  said  committee  and 
Church  were  popularly  known  in  the  com- 
munity in  which  tbe  testator  lived,  and  there 


wbere  a  latent  ambiguity  exists.  Horgim  v.  Bur- 
rows, 45  Wta.  211.  foUowlnff  Oanson  v.  Madlgan,  U 

A  lestator,  by  will,  gave  a  leeaoy  "to  my  ffraad- 
nleoe,  Taony  B.  Olbeoii."  He  left  a  nleoe  by  that 
name,  and  a  grandoleon,  her  daughter,  named 
Fanny  Olbeon.  It  was  held  a  case  of  latent  ambl- 
miity,  andthatithemother  being  tbe  oeareet  of  Ida, 
a  presumption  arose  that  she  was  Intended.  OaJlup 
T.  Wright,  01  How.  Pr.  28e. 

A  testator  devised  ''lot  number  S,  in  square  40B, 
together  with  the  ImprovementathereoD  erected." 
There  was  such  a  lot,  but  testator  did  not  owo  it, 
but  he  did  own  lot  number  3,  In  square  406.  It  was 
held  that  here  was  a  latent  ambiguity,  admitting 
of  parol  evidence  to  apply  the  devise  to  the  latter 
lot.  Patohv.  White,  117  U.S.  210 (29 L.ed.  800). 

The  testatrix  devlaed  two  lots  and  a  gore  "on  the 
southerly  side  of  Forty-Ninth  Rtreet,  near  Eighth 
Avenue."  Extrinsic  evidence  showed  that  testa- 
trix owned  no  property  on  Forty-Ninth  Street,  but 
did  own  property  on  llBtti  Btreet;  that  persons  liv- 
ing above  100th  Street  drop  the  one  hundred  and 
designate  the  lot  by  the  remainln  g  flguree.  Held, 
tiiat  the  devisee  under  the  will  took  the  two  lots  In 
question.  Peters  v.  Porter,  00  How.  Pr.  482. 

A  will  providing  that  certain  proceeds  be  "equal- 
ly divided  among  the  legatees  already  named,  share 
andBhareallke."isnotsoambisuousa8to  make  pa- 
rol evidence  admloslble  to  ooitftrae  It,  by  havUig 
named  legatees  In  two  preoedlng  items.  Carson  v. 
Searcy,  66  Qa.  660. 

A  devise  of  the  testator^  ''home  plantation"  can- 
not be  explained  by  evidence  of  what  be  called  and 
ooncridoed  tils  home  plantation,  the  will  Itself  show- 
ing <m  its  face  no  ambigul^.  ICcDaniel  v.  King,  90 
K.  C.  W. 

To  idtiMfy  tht  benelUriarv. 
Pared  evidence  Is  admlsBlble  to  show  who  was  in- 
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tended  In  a  t>eque6t  (ile  Oahn,8Bedf.81),orto8how 
whom  teetator  Intended  as  his  executor.  Colette's 
Estate.  1  Hyrick,  Prob.  Bep.  (Cal.>  U6. 

A  teetator  gave  In  his  will  91,000  to  each  of  four 
of  bis  namesakee,  tbe  last  of  whom  he  described  as 
"Samuel  G.,  son  of  Captsin  John  F.  Slaughter.'* 
There  was  no  such  person.  It  was  held  that  parol 
evidence  was  admissible  to  show  that  the  testator 
meant  Samuel  O.,  son  of  Captain  John  F.  Hawkins. 
Hawkins  v.  Garland,  76  Ya.  148. 

Under  a  bequeat  "to  my  nephews,  Harmon  and 
Joseph  Baldwin,"  it  may  be  shown  that  tlie  teetator 
had  no  nephews  by  those  names,  but  did  have 
nephews  by  other  names.  Taylor  v.  Tolen,  38  N.  J. 
Bq.Ol. 

Whero  there  are  two  parties  claiming  a  legacy, 
neither  of  whom  bears  the  name  of  the  legatee  In 
the  will,  and  It  is  uncertain  which  Is  the  one  Intend- 
ed by  the  teetator,  proof  of  all  the  facte  and  circum- 
stances Is  admissible.  Washington  &  Lee  Univer- 
sity's App.  Ill  Pa.  m.  Hall's  App.  112  Pa.  42. 

But  when  the  name  of  a  legatee  la  perfectly  de- 
scriptive and  plainly  written,  the  court  Is  not  war- 
ranted in  intermeddling,  even  though  satlsfled  that 
the  testator  did  In  fact  make  a  mistake.  Dunham 
V.  Averlll,  45  Conn.  61. 

In  order  to  show  that  a  legatee  or  devisee  is  not 
Incompetent  to  take  under  a  will  because  of  being 
a  subscribing  witness,  evidence  Is  admissible  that 
his  name,  which  Is  subscribed  In  the  place  where 
witnesses  usually  subscribe  their  names,  was  not 
written  there  with  tbe  intention  of  becoming  a 
witness.  Boone  v.  LewlF,  108  N.  C  40. 

lb  MsntW  th«  land  dsrised. 

Parol  evidenoe  is  admissible  to  Identify  lands  de- 
vised, and  establish  the  devisee's  title,  although  the 
description  given  In  the  will  Is  Imperfect.  J^msav. 
Dove,  6  Or.  188;  Cox  v.  Cox,  la  N.  C^S86.] 
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fore  the  commissloDer  concluded  and  reported 
"that  the  letncr  bequeathed  to  tbeaeoretary  of 
the  Bmid  of  Foreign  MisaiooB  of  the  Vreaibj- 
terian  Church,  etc.,  ahould  be  decreed  to  the 
Trustees  of  the  General  Assemblj  of  the  Pres- 
byterian Church  in  the  United  States,  for  the 
use  and  benefit  of  the  Executive  Committee  of 
Foreign  Missions  of  said  corporation."  And 
the  commissioaer  also  retumoa  with  his  report 
«  copj  of  the  North  Carolina  Act  of  Incorpor- 
atfoD,  by  which  H  appeared  that  said  corporate 
body  was  empowered  "to  take  and  hold  all 
such  estate,  property  and  effects  as  may  be  ac- 
quired  by  gut,  purchase,  devise  or  bequest,  to 
aid  and  enable  the  said  General  Assembly  of 
the  Fresbvterian  Church  to  undertake  and 
carrr  on  the  work  of  OhrlBUan  education,  of 
forogn  and  domestic  miisioDS,  of  the  publica- 
tion of  such  books,  tracts  and  papers  as  are 
connected  with  the  diffusion  of  the  religious 
literature  and  learning,"  etc.  And  by  aaid  Act 
of  Incorporation  it  is  ako  prorided  "That  if  the 
General  Assembly  should  establish  any  com- 
mittees, boards  or  agencies,  for  any  of  the  pur- 
poses recited  in  section  first,  the  same  shall  be 
held  and  deemed  to  be  branches  of  this  incor- 
poration," etc.  It  also  appears  by  the  commis- 
sioner's report  that  this  corporation  had  not 
reached,  including  this  bequest  of  sometbing 
over  $4,000,  the  limit  to  which  it  was  restricted 
by  Its  charter.  To  this  report  of  the  commis- 
■foner  the  plaintiffs  excepted. 

The  cause,  having  been  matured,  came  'on 
and  was  beard  at  the  June  Term,  1887,  when 
tiie  said  circuit  court  decreed  "that  the  be- 
quest under  the  will  of  Hugh  G.  Guthrie,  de- 
ceased, to  the  secretary  of  the  Board  of  Foreign 
Missions  of  the  PresWerian  Church  in  uie 
United  States,  commonly  known  as  the  South- 
em  Presbyterian  Church,  is  null  and  void  and 
of  no  effect,  and  that  the  same  ia  properly  dis- 
tributable among  the  next  of  kin  of  said  Hugh 


WhoD  hr  tbe  dcsoripttoD  In  a  devise  of  land  the 
particular  tract  Intended  is  doubtful,  parol  evi- 
denoe  Is  admlasible  to  show  what  tract  was  Intend- 
ed.  Jones  v.  Quattiebaum  (8.  C)  9  8.  B.  Bep.  062. 

In  a  case  of  a  devise,  tbe  testimony  of  the  scrive- 
ner who  drew  the  wf U,  tiiat  words  were  Inserted  fn 
tbe  will  by  him,  as  an  additional  description  to  dls- 
tbifTulsh  the  promisee  from  the  testator's  other 
propertr,  ts  not  InadmlSBltde.  Oriscxim  r.  Hvens,  40 
N.  J.  L.  408. 

A  devise  of  "elxty  acres,  se.  2&,  toon  7,  and  forty 
acres,  se.  S4,  toon  6,  Jasper  County,"  refers  to  oeo- 
tlons  and  towns,  and  parol  evldMioe  is  competent 
to  show  the  township  and  ranee  oC  the  lands. 
Chambers  v.  Watson,  flO  Iowa,  880. 

In  determining  what  land  passes  by  a  will,  It  may 
be  shown  tiiat  the  testator  adopted  a  certain  Une 
between  two  tracts  as  the  true  line.  Smith  v.Iton- 
nlson,  lU  TIL  8117. 

Not  adtMmOAe  to  tupptv  omimUmt. 

Parol  evidence  Is  not  admlsElble  to  supply  any 
omissions  or  defects  In  a  will,  which  may  have  oc- 
curred through  mistake  or  Inadvertence;  It  la  ad- 
missible only  where  there  Is  a  latent  ambiguity. 
O^lor  V.  Maria,  WS.C  «18. 

A  mistake  In  the  description  In  a  will  of  land 
therein  devised  cannot  be  corrected  by  eztrlnslo 
evidence,  la  the  absence  of  anything  In  the  will  In- 
dlcattng  tbe  mistake.  Funk  v.  Davis,  108  Ind.  281. 

Tbe  plainttfre  complaint  stated  in  substance  that 
tbe  testabw  had  tiorrowea  money  of  bis  wtfe,  to 
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O.  QuthriB,  deceand,  aoooxdlngto  the  Laws  of 
Deacent  and  Dtstrlbntkm."  And  from  that 
decree  the  Trustees  of  the  General  Assembly 
of  tbe  Presbyterian  Church  in  the  Untted 
States  and  M.  H.  Houston,  secretary  of  the 
Executive  Committee  of  Foreign  Missions  of 
tbe  Presbyterian  Church  in  the  United  States, 
obtained  an  appeaL 

After  a  most  careful  consideration  of  the  au- 
thorities and  the  elaborate  arguments  of  coon- 
Bel,  written  and  oral,  we  arrive  at  the  coodu- 
8i<Hi,  without  hesitation,  that  there  is  not  room 
for  a  rational  doubt  that  this  case  is,  in  every  es- 
sential particular,  ruled  by  the  caseof  the  r*rot- 
e»tani  EpU.  Ed.  Society  v.  Churtshman,  80  Va. 
718,  and  that  the  decree  of  the  court  below 
sbiwld  be  rerened,  as  luving  no  foundation  in 
either  law  w  reaaon. 

In  the  CAtmAman  Cbw>  aa  in  this,  the  be- 
quest was  to  a  oorpontion,  and  for  ptupoaas 
within  the  scope  of  the  corporate  powers 
and  duties,  both  being  clmri table  bequests  to 
religious  uses.  In  that  case  there  was  a  slight 
discrepancy  In  the  description  of  the  donee 
of  the  duulty,  but  by  parol  proof  of  the  fnr- 
cumstances  suxrouDdmg  the  testator  his  mean- 
ing and  Intention  were  made  clear,  and  thb 
it  IS  competent  to  do  in  such  cases.  See  Bej/ 
V.  Bovxie,  35  Gratt  609. 

The  same  defect  exists  in  the  present  case. 
The  language  of  the  testator  is:  "After  paying 
off  all  my  debts  and  tbe  fwegoing  legacies.  I 
bequeath  and  will  all  tbe  money  Int  or  remain- 
ing in  the  hands  of  my  encutora,  aa  soon  aa 
collected,  to  be  paid  to  tbe  secretary  of  the 
Board  of  Foreign  Missions  of  the  PresbyteiiUi 
Church  in  the  United  States,  and  known  as 
'Southern  Presbyterian  Church.'"  In  refer- 
ence to  this  clause,  it  is  charged  in  the  bill  of 
complainants  tiiat  the  beneficiary  is  vague,  un- 
certain and  unknown,  and  has  no  real  existence, 
and  never  had,  and  that  the  court  cannot  cn- 


buy  the  "northeast  quarter  of  the  southeast  quar- 
ter" of  a  section  of  land,  agreeing  to  devise  the  land 
to  her  for.  life  with  remainder  to  her  children;  that 
he  executed  his  will.  Intending  to  conform  to  that 
agreement,  but  by  mistake  ^e  will  desert  bed  the 
land  as  the  "northeast  quarter  of  tbe  southwest 
quarter,*'  and  that  he  owned  no  such  laud,  and  do 
other  land  than  the  lot  misdesoribed.  Parol  evi- 
dence of auoh facts wu Inadmissible.  Judyv.OH- 
bnrt,  77  Ind.  06. 

A  testator  requested  his  ezeouton  "to  sell  and 
dispose  of  the  following  described  land,"  but  left 
out  tbe  description.  Evidence  that  he  owned  a 
parcel  of  land  not  epectflcally  disposed  of  was  not 
admlaelble  to  supply  the  mlsolng  description. 
Crooks  V.  Wtaltford.  47  IClob.  288. 

Extraneous  testimony  is  incompetent  to  supply 
an  untntentloDBl  omission,  or  to  contradict  an  ex- 
pressed intmtlonln  a  will.  Oaldwell  V.  CUdwdl,  T 
Buah,ftUi. 

But  extrinsic  evidence  Is  admisBlble  to  determine 
wheUm  a  disconnected  woodland  was  intdodedlB 
a  tesUtor^  devise.  Black  v.  Hill,  Si  Ohio  St. 

So  parol  evidence  la  admissible  to  prove  a  mistake 
In  a  devise  as  to  the  number  of  fields  occupied  lo 
the  port  of  land  devised,  Coleman  v.  Eberly,  7<Pa. 
1B7. 

Parol  evidence  of  written  Instrummts  generally. 
Bee  Ferguson  v.  BaSerty  (Rl)  6  L.  R.  A.  ffl,  not*. 

Charitlea  and  charitable  uses  and  trusts.  See 
Btratton  v. PtayBfa>.ltedk»d  JnsLS  I..B.A.aaDd 
note,  148  Umm.  60K.| 
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ate  and  raise  up  a  hand  where  none  before  ex- 
isted, to  receive  the  testator's  bounty;  and 
upon  this  ground  they  invoke  the  decree  of  the 
court  decuuing  the  bequest  ntill  and  void. 
This  contention  rests  upon  no  other  or  higher 
ground  than  that  the  testator  describes  the 
beneflciary  as  the  "secretary  of  the  Board  of 
Foreign  MissionB,"  etc.,  when  the  true  desig- 
nation is  "  secretary  of  the  Executive  Commit- 
tee of  Foreign  Missions."  or  simply  "  Execntlve 
Comndttee  of  Foreign  Hlsdons, "  of  which  com- 
mittee the  Rev.  M.  H.  Hooston  is  secretary. 

The  Trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  of  the  United  Slates,  by 
their  president,  James  Hemi>hill,  and  M.  H. 
Houston,  secretary  as  aforesaid,  answered  the 
bill,  denying  the  alleged  InTOllaity  of  the  be- 
quest, demoDStrating  that  the  beneficIaTy  was 
Uioroughly  identified,  and  claiming  the  bequest 
as  due  to  said  trustees  for  the  use  of  said  Com- 
mittee of  Foreign  Missions,  all  of  which  is 
made  dear  by  iCommissioTter  Einney,  In  his 
able  and  exhaustive  report,  which  is  thorough- 
ly sustained  by  the  evidence  before  him,  and 
hy  the  law  governing  the  case,  but  which  the 
court  below  unfortunately  rejected,  instead 
of  adopting  and  making  it  the  basis  of  the  oni^ 
proper  decree  that  could  be  rendered  in  this 
case. 

Commissioner  Kinney,  In  the  course  of  an 
able  review  of  tbetestimony  before  him,  among 
other  things,  says:  "It  is  proven  that  the  testa- 
tor, Hugh  G.  Guthrie,  deceased,  was  for  thirty 
years  or  more  a  member  of  the  congregation 
ot  'TinkUng  Sprinra  Ohurcb,*  in  Augusta 
Cotmty.whlcb  church  was  a  part  of  the  L^ng- 
ton  Presbytery,  and  said  raresbyteir  was  a  con- 
stituent part  of  the  several  General  AseembUes 
hereinbefore  described,  and  Is  now,  and  was  at 
the  death  of  the  testator,  a  part  of  the  'General 
Assembly  of  the  Presbyterian  Church  In  the 
United  States/  and  populariy  known  as  the 
Fresb^t^an  Church  South  or  'Boathem  Pres- 
byterian Churdi;'  that  said  testator  was  a 
communicant  member  of  said  Tinkling  Springs 
Church  for  many  years,  and  also  an  elder  In 
said  church  for  a  long  time  t>efore  and  up  to 
his  death;  that  he  was  known  to  be  very  zeal- 
ous in  all  church  work,  but  especially  inter- 
ested in  foreign  missions,  and  had  been  heard 
to  express  his  purpose  to  leave  a  bequest  to 
that  cause,  and  that  at  all  times  durtng  his  life 
while  connected  with  the  church,  he  bad  con- 
tributed liberally  to  that  charity,"  etc.  The 
commissioner  in  his  report,  in  referring  to  the 
objection,  and  ihe  only  objection,  urged  against 
tbe  validity  of  this  bequest— to  wit,  its  vague- 
ness and  uncertainty  as  to  the  beneficiary,  says: 
"It  is  true — proven  and  admitted  by  all  parUes 
— that  the  chartered  name  of  the  agency  of  the 
defendant  corporation,  created  for  the  purpose 
of  conducting  the  work  of  foreign  missions,  Is 
'the  Executive  Committee  of  Foreign  Missions.' 
But  it  is  equally  true  that  eveiy  Presbyterian 
knows  that  agency  by  the  name  used  by  the 
testator— viz.,  'the  Board  of  Foreign  Mlaedons' 
— and  that  It  was  so  known  for  many  years  be- 
fore the  incorporation  in  186ft.  Itis  commonly 
spoken  of  by  laymen,  elders  and  ministers  of 
the  church  as  'the  Board  of  Foreign  Missions,' 
and  it  Is  proven  that  the  executive  officer  of 
this  agency  is  known  by  the  same  persons,  and 
technically  s^led  in  the  said  charter,  as  '  the 
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secretary,'  so  that  commissioner  is  of  optnlon, 
and  so  finds,  that  this  bequest  is  not  mvalid 
because  of  the  mere  misnomer  of  this  agency 
of  the  defendant  corporation;  and  that  oeing 
so,  it  follows  that  the  second  ground  of  objec- 
tion— viz.,  that  the  beneficiary  is  so  vague  and 
uncertain  as  to  be  unknown,  etc.— cannot  be 
sustained  for  the  reason  that  the  beneficlarv, 
'  the  secretary  of  the  Board  of  Foreign  Hu- 
dons,*  etc.,  Is' as  well  known  as  a  person  could 
well  be  designated,  conceding  that  the  'Board' 
and  'the  Executive  Committee'  are  the  same 
thing."  And  then  the  commisdoiieradds^aDd 
with  the  utmost  propriety,  that  -  'commissioner 
cannot  see  how  anyone  could  have  the  slight- 
est difflculty  in  fully  Identifying  the  benefi- 
ciary under  this  ninth  clause  of  the  will,  in  the 
light  of  the  evidence  and  suiroundlug  circum- 
stances." 

There  appears  in  the  record  a  copy  of  the 
charter  granted  by  the  Le^Iature  of  the  State 
of  North  Carolina  to  "the  Trustees  of  the  Gen- 
eral Assembly  of  the  Presbyterian  Church  in 
the  United  Slates,"  which  charter  was  accept- 
ed and  ratified  by  said  General  Assembly  on 
the  nth  day  of  Febmarv,  1866.  . 

The  fint  section  of  thta  charter  recites  "that 
Thomas  C.  Perrin  (and  others  therein  named) 
'and  their  survivors,'  etc.,  be,  and  they  are 
hereby,  constituted  a  body  politic  and  corpo- 
rate, by  the  name  and  style  of  'the  Trustees  of 
the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States,' and  by  the  name 
and  atyie  aforesaid  shall  be  able  and  capable  to 
take  and  hold  all  such  estate,  property  and  ef- 
fects as  may  be  acquired  by  P^^,  purchase,  de- 
vise or  bequest,  to  aid  and  enable  the  said 
General  Assembly  of  the  Presbyterian  Church 
to  undertake  and  carry  on  the  work  of  Chris-' 
t^  education,  of  foreign  and  domestic  mis- 
sions, of  the  publication  of  such  books,  tracts, 
etc,  as  are  oonnected  with  the  diffusion  of 
religious  literature  and  learning,  etc.,  and  all 
tlfe  said  estate,  property  and  enects  tiiat  shall 
be  acquired  by  the  said  trustees  and  their  suc- 
cessors at  any  time  shall  be  held,  used  and  dis- 
posed of  according  to  the  direction  of  the  Gen- 
eral Assembly  aforesaid,  provided  that  the 
property,  real  and  personal,  held  or  possessed 
by  said  corporation  shall  not  exceed  93,000,- 
000." 

By  the  fourth  section  of  said  charter  it  is  en- 
acted "that  if  the  General  Assembly  shall  es- 
tablish any  committees,  boards  or  agencies,  for 
any  of  the  purposes  recited  Id  the  first  sec- 
tion, the  same  ^all  be  held  and  deemed  to  be 
branches  of  the  rorporation;  and  if  any  gift, 
gnint.  devise  or  bequest  shall  be  made  to  the 
Trustees  of  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  Cnited  States,'  for  Uie 
use  of  such  committees,  boards  or  agencies,  the 
same  shall  be  good  and  effectual  to  pass  to  such 
objects,  whenever  the  donor,  grantor,  bargain- 
or or  testator  shall  name  the  aforesaid  copora- 
tion  in  general  terms," 

Thus,  not  only  at  the  date  of  testator's  death, 
but  at  the  date  of  his  will,  and  long  anterim* 
therato,  there  was  this  corporate  band  in  ex- 
istence, with  lawful  authority  to  receive  and 
use  this  and  like  charitable  aonationB  for  the 
purposes  for  which  the  corporation  was  created, 
one  of  which  was  to  carry  on  the  charitable 
work  of  f(»eign  missions;  and  it  was  to  aid  in 
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this  work  mat  the  testator  made  the  bequest  In 
question. 

In  the  answer  of  Ithe  trustees  and  of  H.  H. 
Houston,  before  referred  to,  it  is  said  that  pre- 
^ous  to  the  latedvil  war  there  existed  a  body  of 
Ghrtotians  known  as  "The  Presbrterian  Churdi 
bi  the  United  States  of  America,  which  embrac- 
ed in  its  membersbip  citizens  of  each  of  the 
United  States.  Their  system  of  church  govern- 
ment consisted  of  a  session  for  each  congrega- 
tion,  which  was  composed  of  a  minister  and  Xbe 
elders  of  the  congregation :  a  number  of  congre- 
gations composea  a  inesbytery,  and  a  number 
of  presbyteries  composed  a  Bvood,  usually  cO' 
extensive  with  state  boundanea;  and  all  <n  the 
presbyteries  constituted  a  General  Assembly, 
in  which  the  whole  Church  was  rqiresented, 
and  which  constituted  a  bond  of  union  between 
all  the  churches,  with  power  to  supervise  the 
affairs  of  the  whole  Church,  and  to  Institute 
and  direct  the  agencies  deemed  necessary  and 
proper  for  the  aocomfdidiment  of  the  church 
work.  In  furtherance  of  the  work  of  the  church 
the  General  Assembly,  at  an  early  day,  com- 
mitted parts  of  its  woik  to  certain  members  se- 
lected from  .time  to  time  for  the  purpose  and 
constituted  into  boards,  among  which  was  a 
board  of  foreign  missions,  having  charge  of  the 
work  of  missions  in  foreign  lands. 

Upon  the  breaking  out  of  the  late  war  the 
Presbyterians  within  the  bounds  of  the  South- 
em  States  oomposiog  the  Confederacy,  losether 
with  the  Presbyterians  of  Potomac  and  Win- 
chester, previously  belonging  to  the  Synod  of 
Baltimore,  determined  to  separate  from  "The 
Preetyterian  Church  in  the  United  States  of 
Amenca,"  and  sent  commissioners  to  an  Assem- 
bly which  met  to  Augusta,  Georgia,  on  the 
4tli  of  December,  1861,  and  organized  under 
the  name  of  "The  General  Assembly  of  the 
Presbyterian  Church  in  the  Confederate  States 
of  America."  At  the  end  of  the  war  this  body, 
at  its  session  in  Macon,  Georgia,  commencing 
the  14tb  of  December,  186S,  changed  the  name 
of  the  church  it  represented  to  "The  Presby- 
terian Church  Id  the  United  States."  and  the 
8^  church,  since  ita  said  corporation  in  1861, 
bas  been  popularly  known  as  "The  Presby- 
terlan  Church  South"  or  "The  Southern  Pres- 
byterian Church,"  and  "The  Presbyterian 
Church  in  the  United  States  of  America,  from 
which  it  separated,  has  been  known  as  "The 
Presbylerlao  Church  North"  or  "The  Northern 
Fzesl^terian  Church." 

At  the  said  meeting  in  Augusta,  Georgia,  in 
December,  1861,  "the  General  Assembly  of  the 
Presbyterian  Church  in  the  Confederate  States 
of  America"  determined,  among  other  things, 
upon  "the  organization  of  apermanent  agency 
for  conducting  foreign  missions,"  and  in  pur- 
suance thereof — 

"Besolved,  That  this  General  Assembly  pro- 
ceed to  appoint  an  executive  committee,'  with 
its  proper  officers,  to  carry  on  this  work,  aad 
that  the  character  and  functions  of  this  com- 
mittee be  comprised  In  the  following  articles  as 
its  constitution — viz.: 

"Art.  Ist.  This  committee  shall  be  known 
as  the  Executive  Committee  of  Foreign  Mis- 
sions of  the  Presbyterian  Church  in  the  Con- 
federate Slates  of  America.  It  shall  consist  of  a 
secretary,  who  shall  be  styled  the  secretary  of 
foreign  naisglona,'  and  who  shall  he  the  cmn- 
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mittee's  organ  of  communication  wish  the  As- 
sembly, and  with  all  portions  of  the  work  iii- 
truated  to  the  committee,"  etc. 

That  upon  the  change  of  the  name  of  the 
Church  in  1866  there  was  a  correspcmding 
change  of  the  name  of  this  committee,  but  aa 
tiie  members  of  the  Presbyterian  Church  bad 
been  accustomed  to  call  tbe  agencies  of  the 
Church,  before  tbe  separation,  "boards,"  the 
corresponding  agencies  of  the  Southern  Church 
afterwards  were  frequently  called,  and  were 
popularly  known,  by  the  name  of  "boards," 
Instead  of  "executive  committees,"  the  two  be- 
ing substantially  the  same  thing. 

In  the  light  of  these  hcts,  avored  to  have 
been  taken  tnta  the  minutes  of  tbe  General 
Assembly  of  the  Presbyterian  Church  South, 
and  which  are  in  no  way  con  troverted.  the  con- 
tention, and  the  only  one  raised  by  the  bill,  that 
the  bequest  in  question  must  be  treated  as  null 
and  v<nd,  because  of  vagueness  and  uncertain- 
ty as  to  the  beneficiary,  dwindles  into  utter 
insignldcance.  And  this  being  the  only  ques- 
tion raised  the  pleadings  and  evidence 
in  the  cause,  the  case  m^ht  appropriately  end 
at  this  point,  with  a  decree reversingthe  decree 
of  the  court  below  andestabliahing  the  validity 
of  the  bequest  But  in  the  argumenthere  new 
propositions  are  advanced,  and  they  are  both 
novel  and  untenable.  It  seems  to  be  conceded 
by  counsel  for  the  a{mdlee8  that  the  bequest  in 
question  Is  one  to  tbe  Executive  Committee  of 
Foreign  Missions  of  tbe  Presbyterian  Church  in 
the  United  States,  and  is  therefore  a  bequest  to 
the  corporation  chartered  by  the  Legislature  of 
North  Carolina.  This  proposition  no  one  will 
deny;  but  It  is  further  insisted,  and  with  ap- 
parent earnestness,  that  in  inowporatiDC  the 
Trustees  of  tbe  General  Assembly  of  the  Pres- 
imeriui  Church  in  the  United  States  the  Leg- 
islature of  North  Carolina,  in  effect,  incorpo- 
rated the  Southern  Presbyterian  Church;  that 
Ruch  a  corporation  is  repugnant  to  article  S. 
section  17,  of  the  Constitution  of  Virginia,  and 
is  against  the  policy  of  her  laws. 

The  provision  of  tbe  Constitution  referred 
to  reads:  "The  General  AssemUy  shall  not 
grant  a  charter  of  incorporation  to  any  efatirch 
or  religious  denomlnatimi,  but  mi^  aecure  the 
title  to  church  property  to  an  extent  to  be 
limited  liy  law." 

Oae  of^ the  counsel  for  the  appellant  corpora- 
tion (Mr.  Henry),  in  his  printed  argument, 
gives  a  correct  and  valuable  blstoricaT  review 
of  the  legislation  In  Virginia  bearing  upon  and 
truly  interpreting  this  provision  in  our  Consti- 
tution. He  says:  "While  Virginia  was  a 
Colony  the  Protestant  Episcopal  Church  ot 
England  was  established  by  law,  and  her  ves- 
tries exercised  corporatepowers.  Tbe  conven- 
tion which  declared  Virginia  independent 
adopted,  on  the  12th  of  June,  1776,  a  Bill  of 
Rights  as  the  foundation  of  her  government, 
the  16th  section  of  wbidb  declares:  'All  men 
are  equally  entitled  to  tbe  free  exercise  of  re- 
ligion according  to  tbe  dictates  of  conscience.' 
Suteequently,  by  a  series  of  Acts  which  need 
not  be  mentioned  In  detail,  the  disestablish- 
ment of  the  Episcopal  Church  was  made  com- 
plete, as  will  be  uiown  by  the  Acts  passed 
January  84,  1790,  and  the  Idth  of  January, 
180S.  which  will  be  found  in  the  Code  of  1818. 
vcd.  I.,  p.  78,  etc 
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"The  Act  of  JacuBrf  24.  1790,  repeals  all 
the  Acts  OD  the  E^tute  books  relating  to  the 
Episcopal  Cburcb,  and  declares  the  Act  forEs- 
tatjlisbing  Religious  Freedom,  passed  Decem- 
ber 16,  1785,  to  be  a  true  exposition  of  the 
prindplea  of  the  Bill  of  Kigbts  and  CoDatitu- 
tUm;  and  the  Act  of  January  12,  1802,  took  for 
the  public  the  glebe  lands  held  by  the  Church. 
The  Constitution  adopted  in  1880  embodied  the 
said  Act  for  the  Establishment  of  Keliglous 
Freedom  in  section  2  of  article  8,  and  the  Con- 
stitution adopted  August  1, 1851,  repeated  this 
In  section  16  ai  aitfcle  4,  uid,  in  section  83  of 
wme  article,  prorided  'that  the  Qeneral  As- 
sembly shall  not  grant  a  charter  of  incorpora- 
tion to  any  church  or  religious  denomination, 
but  may  secure  the  title  to  church  property  to 
an  extent  to  be  limited  by  law.'  The  present 
Constitution  has  the  sune  provisions  upon  thiu 
subiect.   See  %%  14,  17,  of  art.  6. 

"During  the  contest  between  the  Established 
Church  and  the  Diaaenters,  which  ended  in  the 
disestablishment,  the  Episcopal  Ohnrch.  among 
its  Sequent  memorials  to  the  Legislature,  pre- 
sented one  on  the  4th  of  June,  1784,  which 
prayed  'that  an  Act  may  pass  to  incort>orate  the 
Protestant  Episcopal  Church  in  Virginia,  to  en- 
able them  to  r^ulate  all  the  spiritiul  concerns 
of  the  Church  after  its  fonn  of  worship,  and 
constitute  snch  canons,  by-laws  and  rules  of 
government  and  j^ood  order  thereof  as  are 
suited  to  their  religious  principles,  and,  in  gen- 
eral, that  the  Le^slature  will  aid  and  patronize 
(he  Christian  religion.'   Huase  Journal,  86. 

"This  was  responded  to  at  the  next  session, 
and  on  the  17ui  of  November,  1784  (House 
Journal,  37)  It  was  'resolved,  that  Acts  ought 
to  pass  for  the  incorporation  of  all  societies  of 
the  Christian  religion  which  may  apply  for  the 
same.'  And,  In  addition,  the  boriy  passed  'An 
Act  Incorporating  the  Protestant  Episcopal 
Church'  (Henning,  11,  683),  which  provides 
that  the  ministers  and  visitors  of  said  Church 
shall  be  a  corooraUon,  and  shall  manage  all 
the  affairs  of  the  said  Churah.  both  temporal 
and gpiritoal.  This ActwasvlolentlyassaUed, 
and  was  repealed  at  the  October  session,  1786, 
ty  an  Act  m  the  following  words: 

"  *I.  Be  it  enacted  by  the  General  Assembly, 
That  the  Act  entitled  "An  Act  for  Incorporat- 
ing the  Protestant  Episcopal  Church"  shall  be, 
and  the  same  is  hereby,  repealed,  saving  to  all 
relieious  socieUes  the  property  to  them  respec- 
tlTely  belonging,  who  are  hereby  authorized  to 
Appoint,  from  time  to  time,  according  to  the 
rules  of  their  sect,  trustees,  who  shall  be  cap- 
able of  managing  and  applying  such  property 
to  tbe  reli^ous  uses  of  such  scwieties.  And  to 
guard  agamst  all  doubts  and  misoonstructions, 

"  'II.  .  Be  it  further  enacted  and  declared. 
That  so  much  of  all  laws  now  in  force  as  pre- 
vents any  religious  society  from  regulating  its 
own  discipline  shall  be,  and  is  hereby,  re- 
pealed.' Henning,  12,  366. 

■*By  the  said  Act  of  the  12th  of  January, 
1803,  confiscating  the  glebe  lands,  it  was  pro- 
vided (see  Code  1810,  vol.  I.,  p.  81)  'that  noth- 
ing herein  contained  shall  autiiorize  a  sale  of 
the  churches  and  the  property  tiierein  con- 
tained, or  the  cburch-yaids,  nor  in  any  man- 
ner affect  any  private  donation  made  pmcn-  to 
tbe  first  day  of  Januaiy,  1777,  for  dinreh  and 
other  purposes,  where  there  is  any  person  in 
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being  entitled  to  take  the  same  under  any  pri- 
vate donor,  nor  to  affect  the  property  of  any 
kind  which  may  have  been  acquired  by  private 
donations  or  subscriptions  bv  the  said  Church 
since  the  date  last  menUoned.' 

"On  tbe  80th  of  January,  1806  (Sess.  Acts, 
p.  42).  It  was  enacted  'that  all  previous  dona- 
tions for  charitable  purposes,  which  were  to 
have  been  controlled  and  managed  by  a  vestry, 
should  thereafter  be  managed  and  controlled 
by  overseers  of  the  poor  of  the  county  or  town 
in  which  they  were  to  be  exercised,  and  they 
shall  apply  the  same  in  such  manner  as  may 
have  been  directed  \sf  the  donoia.' 

"On  the  Sd  of  February.  1843  (Sess.  Acts,  p. 
60),  it  was  enacted  that  real  estate  conveyed  for 
the  use  and  benefit  of  any  religious  congrega- 
tion as  a  place  of  public  worehip  should  be 
held  by  trustees  for  such  purpose,  endowed 
with  certain  corporate  powers,  and  the  circuit 
and  superior  courts  were  authorized  to  appoint 
such  trustees.  At  the  revision  of  1840,  the 
Act  of  the  80th  of  January,  1806,  and  that  of 
tbe  Sd  of  February,  1843,  tbe  latter  enlarged  so 
as  to  embrace  cemeteries,  residences  of  minis- 
ters, and  books  and  furniture  to  be  used  In 
public  worship  or  by  tbe  ministers,  were  re- 
enacted  (cbap.  77,  3-17,  Code  1840).  and 
the  same  provisions  have  beea  continued  in  the 
Code  of  1860,  chap.  77.  and  in  the  Code  of  1878, 
chap.  76,  with  the  limit  of  property  enlarged, 

"During  tbe  period  subsequent  to  the  Revo- 
lution the  Legislature  has  from  time  to  time 
Incorporated  trustees  to  hold  the  property  ac- 
quired and  used  for  different  purposes  in 
church  work— notably,  for  tbe  education  in 
seminaries  of  candidates  for  the  ministry;  and 
on  the  8th  of  March,  1878  (Sess.  Acts,  p.  116), 
certain  persons  were  incoroorated,  under  the 
style  of  'the  Presbyterian  Committee  of  Pub- 
lication,' one  of  tbe  committees  of  the  Southern 
Presbyterian  Church,  who  were  authorized  to 
hold  and  manage  all  property,  real  and  per- 
sonal, acquired  for  the  use  of  the  said  com- 
mittee, not  exceeding  9300,000  and  one  half 
acre  of  land  in  tbe  City  of  Richmond,  the 
vacancies  in  the  body  to  be  filled  from  the 
members  of  the  said  Committee  of  Publication. 
Indeed,  the  overseers  of  tbe  poor  authorized  to 
hold  certain  church  property  were  a  cotpora- 
tloD.    Code  1860,  %  8,  chap.  51. 

"The  validity  of  tbe  said  Act  of  the  8th  of 
March,  1878,  was  called  in  question  and  sus- 
tained in  the  case  of  Wilton  v.  Pm-jf,  39  W.  Va. 
169." 

From  this  historical  review  of  the  legislation 
touching  the  subject,  it  is  perfectly  clear  that 
it  never  occurred  to  the  I<egislature  of  Ylr^nia 
that  to  incorporate  church  agencies,  essential  to 
tbe  accomplishment  of  church  wOTk,  was  the 
same  thing  as  tbe  incorporation  of  the  churches, 
respectively,  in  whose  Interests  such  corporate 
agencies  have  been  created  and  still  exist.  In- 
deed, there  is  nothing  in  the  provision  of  the 
Constitution  in  question  that  could  by  possibili- 
ty give  the  least  support  to  the  argument  that 
the  bequest  in  this  case  is  repugnant  thereto. 
That  provision  simplv  forbids  the  incorporation 
of  any  church  or  r^fdous  denomination,  but 
at  the  same  time  it  authorizes  tbe  Legislature  to 
secure  the  title  to  church  property  to  an  extent 
to  be  limited  l^^  law.  The  constitutional  pro- 
vision restricting  the  amount  of  church  prop- 
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er^  to  limits  to  be  prescribed  law  was 
wtsely  dedgned  to  empower  tbe  Legislature  to 
guarct  against  the  too  great  accumulation  of 
such  property — a  precButioii  equailj  taken  as 
regards  all  corporate  bodies  created  bj  state 
laws  and  authorized  to  acquire  and  hold  cer- 
tain propertT  for  corporate  purposes,  and  hav- 
ing an  indefinite  existence.  The  reason  of  the 
restriction  to  limits  thus  to  be  prescribed  is 
clearly  and  truly  stated  in  tbe  preamble  to  the 
■aid  Act  of  January  U,  1799  (Code  1819,  vol. 
1,  T>.  78),  entitled  "An  Act  to  Repeal  Certain 
Acts,  and  to  Declare  the  Construction  of  the 
Bill  of  Ri^ts  and  Constitution  Concerning  Re- 
ligion as  Follows:  Whereas  the  Constitution 
of  the  State  of  Virginia  hath  prononnced  the 
Qovemment  of  the  King  of  England  to  hare 
been  totally  dissolved  by  the  Revolution,  hath 
substituted  In  place  of  the  civil  t^vernment  so 
dissolved  a  new  civil  government,  and  hath  in 
the  Bill  of  Rights  excepted  from  the  powers 
given  to  the  substituted  government  the  power 
of  reviving  any  species  of  ecclesiastical  or 
church  govemment  in  lieu  of  tiiatso dissolved, 
by  referring  the  subject  of  rellglcni  to  con- 
science; ana  whereas  the  several  acts  presently 
recited  do  admit  the  Church  established  under 
the  regal  govemment  to  have  continued  so  sub- 
sequently to  the  Constitution,  have  bestowed 
property  upon  that  Church,  have  asserted  « 
legjslauve  ri^t  to  establish  any  religious  sect, 
and  have  incorporated  relii^ous  sects,  all  of 
which  la  inconsistent  with  the  principles  of  the 
Constitution  and  of  religious  freedom,  and  man- 
ifestly tends  to  tbe  re-establtshment  of  a  national 
CbuTCh,"  etc.  Then  follows  the  Act  which  re- 
peals, by  its  title,  every  statute  deemed  incon- 
sistent with  said  preamble.  Clearly,  this  legis- 
lative construction  of  tbe  Bill  of  Rwhts  is  the 
foundation  of  all  subsequent  lej^slatioo  In  Yl^ 
glnla,  whether  constitutioDal  or  statutory,  ood- 
ceroing  religion  in  this  State.  It,  in  unmis- 
takable terms,  declares  that  the  Bill  of  Rights, 
hj  referring  the  subject  of  religion  to  con- 
science, has  taken  away  from  the  dvil  govem- 
ment the  power  of  reviving  any  species  of  ec- 
clesiastical or  church  govemment,  and  that  the 
incorporation  of  any  churdi  or  sect  is  incon- 
sistent with  the  Constitution  and  Bill  of  Rights, 
and  tends  to  the  re-establlshment  of  religion  by 
law,  when  the  policy  of  the  State  is  (o  abstain 
from  any  interference  with  the  religion  of  its 
dtizens.  In  other  words,  it  proclaims,  as  one 
of  the  grand  results  of  the  Revolution,  that 
Church  and  State  are  perpetually  divorced,  as 
set  forth  In  tbe  memorable  words  of  the  Bill  of 
Rights,  as  follows: 

"  Religion,  or  tbe  duly  we  owe  to  our  Crea- 
tor, and  tbe  manner  of  discharging  it,  can  be 
directed  only  by  reason  and  conviction,  not  by 
force  or  violence;  and  therefore  all  men  are 
equally  entitled  to  the  free  exercise  of  religion, 
according  to  the  dictates  of  conscience." 

It  is  puio  to  the  commonest  understanding 
that,  in  order  to  the  dlsseroioation  of  the  Chris- 
tian trutJu,  the  education  of  men  in  Christian 
principles,  and  the  spread  of  Christianity,  the 
churches,  of  whatever  faith  or  form  of  worship, 
must  have,  for  the  accomplishment  of  their 
great  work,  a  secular  as  well  as  a  spiritual 
vitality,  money  and  property  being  essential  to 
Christian  education  and  to  the  diffusion  of 
Christian  knowlec^,  literature  and  principles. 
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In  order  to  more  effectnally  secure  the  great 
end  in  view,  our  government  refers  the  subject 
of  religion  to  the  conscience  of  individuals,  and 
leaves  each  sect  to  depend  for  its  support  upon 
free  and  purely  voluntary  contributions. 
Hence,  while  all  effort  to  regulate  rdiclon  by 
law,  or  to  impose  by  law  any  particular  uith  or 
form  of  woruiip,  or  to  compel  anyone  to  con- 
tribute  to  the  support  of  any  religious  sect,  is 
forbidden  by  the  Constitution,  yet  churches  or 
religious  assoclatioosare  recognized  and  treated, 
though  uninconwrated,  as  bodies  entitied,  un- 
der our  form  of  govemment,  to  enjoy  the  bene- 
fits of  property,  which  property,  like  that  of  all 
other  dtiseuB,  whether  individuals,  associations 
of  individuais  or  corporations,  should  be  pro- 
tected and  secured  to  them  by  law.  Aud  it  is 
in  recognition  of  this  sacred  itgbt  that  our  Con- 
stitution authorizes,  and  in  the  very  provisioD 
relied  upon  by  counsel  for  the  appellees,  the 
Legislature  to  secure  the  title  to  church  prop- 
erty to  an  extent  to  be  limited  by  law.  And 
It  was  in  furtherance  of  the  same  great  prin- 
ciple of  right  that  the  Legislature  of  North 
(^rolhia  incorporated  the  Trustees  of  the  0«n- 
eral  Assembly  of  the  Presbyterian  Church  in 
the  United  States,  the  appellant  corporation 
here.  It  is  worse  than  Idle  to  contend  that  the 
incorporation  of  said  trustees  was.  In  effect,  the 
incorporation  of  tbe  Church.  It  might  almost 
as  wdl  be  contended  that  beoanae  the  chief 
articla  of  export  from  tbe  State  of  North  Caro- 
lina are  not  the  same  as  those  of  Virginia  and 
many  other  States  of  the  Union,  therefore  she 
is  not  a  qualified  member  of  the  Union,  and  is 
excluded  from  tiie  benefits  of  tiielawof  comi^- 
prescribed  by  the  Federal  Constitution.  And 
It  would  be  equally  plausible  were  it  contended 
that  a  Virginia  bequest  to  a  citisen  of  Norib 
Carolina  would  be  in  violation  of  the  said  17tb 
section  of  article  5  of  the  Constitution  of  Vir- 
ginia. 

But,  before  drawing  strained  and  unwar- 
ranted conclusions  from  the  Constitution  of 
Virginia,  to  defeat  this  bequest  to  a  North 
Carolina  coiporation,  it  would  have  been  better 
to  ascertain  first  that  this  bequest  la  repopuuit 
to  the  ConsUtutimi  and  laws  ol  the  Slate  of 
North  Carolina.  But  this  impossible  task  tbe 
leamed  counsel  tat  the  appellees  did  not  under- 
take. 

The  argument  that  this  bequest  is  In  viola- 
tion of  the  Virginia  Constitution,  if  it  proves 
anything,  proves  far  too  much  for  tbe  object 
in  view.  In  the  light  of  repeated  enactments 
of  tbe  Virginia  Lecfalature,  tncwporating^ 
agendes  for  the  csrmng  on  church  work,  it 
would  prove  either  that  tbe  Virginia  Legisla- 
ture has  habitually  violated  the  Constitution 
by  incorporating  similar  church  agencies,  or 
that  the  unquestioned  legislative  policy  baa 
been  to  Incorporate  all  churches  by  tbe  Incor- 
poration of  such  agencies.  Take,  for  example, 
the  Act  of  February  88,  1864,  tncorporauoff 
the  Protestant  Episcopal  Theologlcid  SemT 
narv,  prescribing  as  Its  property  limit  SSOacres 
of  land  and  (250,000  worth  of  proper^;  the 
Act  of  December  20,  1855,  incorporating  tbe 
Union  Theological  Seminary,  belonging  to  the 
Presbyterian  Ubnrch,  and  fixing  the  same 
property  limit;  the  Act  of  January  8,  1875,  in- 
corporating tbe  Trustees  of  the  Protestant 
Episcopal  education  Society  in  Virginia,  and 
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Hmiting  ItB  property  to  |2Q0,000.  Each  of 
these  is  but  a  corporate  aeency  for  the  accom- 
plishmeDt  of  church  wors;  and  if  the  North 
Carolina  Act  in  question  is,  in  effect,  the  in- 
coTporation  of  the  Church,  the  same  is  neces- 
sarily true  OS  to  each  of  them.  But  the  fact 
is,  neither  the  one  nor  the  other  amounts  to 
the  incorporatioD  of  a  chareh.  The  oorpor- 
atoTB  nanied  In  the  lHoxib  Carolina  AjCt  are  not 
described  as  members  of  anj  church,  nor  are 
Uiey  authorized  to  exercise  any  rdicious  func- 
tions. The  objects  of  the  corporation  consist 
in  "taking  and  holding  all  such  estate,  iHt)p- 
erty  and  effects  as  may  be  acquired  hv  gift, 
purchase,  devise  or  bequest,  to  ud  the  Qeneral 
Assembly  of  the  Presbyterian  Church  to  un- 
dertake and  cany  on  the  work  of  Christian 
education ;  of  foreign  and  domestle  misrions; 
for  the  publication  of  such  books,  tracts  and 
papers  as  are  connected  with  the  diffusion  of 
rellgi  ous  literature  and  learning;  for  the  relief 
of  indigent  ministers  and  the  widows  and 
children  of  deceased  ministers,  and  all  other 
benevolent  objects  of  the  Gharch,  and  at  buOd- 
ing  up  and  supportlngchurcheB  of  their  faith 
and  worship  in  the  United  States."  "And 
said  property  is  to  be  held,  used  and  disposed 
of  according  to  the  directions  of  the  Oeneral 
Assembly  aforesaid."  Thus  the  corporation 
is  distinct  from  the  Church,  and  is  made  sub- 
^t  to  the  direction  of  its  Qeneral  Assembly. 
The  duties  of  the  corporation,  other  than  the 
mere  details  of  gorerament  incident  to  all  cor- 
porations, are  confined  to  the  management  of 
certain  property  of  the  Presbyterian  Church, 
and  under  its  direction.  No  control  of  the 
spiritual  or  religious  affairs  of  the  Church  is 
given  lo  the  corporation.  It  Is  therefore  but  a 
legal  device  to  secure  "the  title  to  church 
property,"  and  might,  without  question,  have 
been  granted  by  the  Virginia  Legislature,  if 
domiciled  In  this  State,  under  said  section  17, 
article  5,  of  our  Constitution.  Indeed,  as  al- 
ready shown,  every  object  of  this  North  Caro- 
lina corporation  has  been  approved  and  uni- 
formly fostered,  as  shown  by  numerous  legis- 
lative  enactments.  Take,  for  example,  the 
work  of  Christian  education  as  conducted  by 
our  theoli^ical  seminaries;  that  oi  foreign  and 
domestic  missions,  carried  on  under  Uie  Act  of 
February  14,  1872,  incorporating  the  Board  of 
Foreign  Missions  of  ihe  Baptist  Church;  the 
publication  of  religious  literature,  carried  on 
under  the  Act  of  Ihrch  8,  1878,  iucorporallog 
Uie  Presbyterian  Committee  of  Publication; 
the  relief  of  invalid  mhiisters  and  their  fam- 
ilies, afforded  "by  the  Act  of  January  16,  1886, 
iDMmjorating  the  Trustees  of  the  Baptist  M in- 
Iflterr  Relief  Fund  of  Virginia;  the  benevolent 
objects,  under  the  Act  of  March  1.  1866.  in- 
corporating the  Young  Men's  Christian  a!sso- 
dation  of  Richmond,  and  numerous  other  Acts 
incorporating  benevolent  societies;  and  the 
Acts  of  Asa^bly  are  full  of  them.  So.  too, 
as  to  the  building  up  and  Bupporting  churches 
in  the  United  States,  which  is  but  a  branch  of 
domestic  missions,  tcoA  a  repetition  at  home  of 
what  is  done  abroad  through  the  agency  of 
foreign  missions. 

In  the  case  here  the  testator  does  not  attempt 
to  vest  in  a  foreign  corporation  real  estate 
In  Virginia,  but  makes  a  simple  bequest  of 
money  to  be  paid  to  a  foreign  corporation.  It 
SL.RA. 


is  not  pretended  by  counsel  for  the  appelleea 
that  this  corporation  is  prohibited  by  the  Con- 
stitution of  North  Carolina  from  taking  and 
using  the  money  bequeathed  in  this  case.  In- 
deed, it  seems  impossible  to  discover  any  reason 
for  defeating  this  bequest  which  would  not 
equally  apply  had  the  bequest  been  to  a  citizen 
of  North  Carolina. 

Boy  T.  Btnatie,  25  Qratt.  613.  was  the  case  of 
a  Virginia  bequest  to  a  tbeolo^cal  seminary 
chartered  by  the  Leftislature  of  South  Caro- 
lina. This  court  held  the  bequest  valid;  and 
Judge  Moncnre,  delivering  the  unanimous 
opinion  of  the  court,  remarked:  "Even  If  it 
could  be  said  that  the  ^ssing  of  our  law  for- 
bids the  execution  of  such  a  trust  in  this  State, 
ttiere  is  certainly  nothing  In  the  policy  of  the 
law  of  South  Carolina,  where  the  trust  created 
in  this  case  was  Intended  to  be  executed,  which 
forbids  it.  And  the  wilt  having  been  executed 
and  admitted  to  probate  according  to  the  law 
of  this  State,  the  domicil  of  the  testatrix,  the 
fund  would  have  to  be  paid  over  to  the  foreign 
eoipontton,  to  be  administered  according  to 
the  law  of  that  Btata  The  authorities  dted 
by  the  counsel  for  the  appellants  fully  sustain 
this  proportion.  Hill,  Trustees,  4S8,  468,  and 
the  cases  cited  in  the  note$,  and  Chamberlain 
V.  Chamberlain,  48  N.  T.  424.  decided  in  1871. 

"If  the  law  of  Virginia  prohibited  a  bequest 
to  a  theological  seminary,  wherever  situate, 
and  whether  incorporated  or  not,  then  cer- 
tainly such  a  bequest  would  be  Invatid,  no 
matter  where  the  object  might  be  located, 
whether  in  or  out  of  the  State. 

We  have,  therefore,  not  only  the  legislative, 
but  the  judicial,  interpretation,  standing  sol- 
idly against  the  position  assumed  by  counsel 
in  respect  to  said  17th  section  of  article  6  of 
the  Virginia  Conatitation  and  the  alleged 
policy  of  our  law.  In  this  respect  the  above 
quoted  remarks  of  Jw^  Honcuxe  are  abso- 
lutely conclueiTe,  and  put  an  eoA  to  thia 
branch  of  tbe  case. 

But,  In  order  to  break,  if  possible,  the  chain 
of  legislative  and  judicial  construction  that 
binds  them,  counsel  for  tbe  appellees  undertake 
to  treat  this  bequest  as  inviaid,  because  It  Is 
"an  Indefinite  charity  for  religious  purposes;" 
and,  to  sustain  this  remarkable  cootenoon,  the 
doctrine  announced  in  QaUego  v.  Atty-Qen.  8 
Leigh ,  450,  has  been  appealed  to.  and  is  insisted 
upon  aa  still  being  the  law  of  charities  In  this 
State,  thoagb  this  court  decided  directiy  the 
other  way  in  the  case  of  the  Protealant  Sipit. 
Ed.  Society  t.  Churt^man.  80  Va.  718.  And, 
in  order  to  break  tbe  force  of  the  oplnlcm  in 
that  case,  counsel  ansume  that,  while  the  opin- 
ion assails  tbe  doctrine  laid  down  in  Gallego  v. 
Afty-Oen.,  "the  decisloD  does  not  touch  it" 
This  is  a  matter  easily  disposed  of.  The  be- 
quest in  tbe  Churchman  Gate  was  "to  the 
Trustees  of  the  Protestant  Episcopal  Education 
Society  of  Virginia,  to  be  used  exclusively  for 
educating  poor  young  men  for  the  Episcopal 
ministry,  upon  toe  basis  of  evangelical  princi- 
ples  as  now  estabtished."  This  bequest  was 
beld  void  by  the  Circuit  Court  of  Augusta 
County,  upon  two  grounds — first,  lucause  to  a 
corporation,  not  alwolutelyfor  its  own  use  as  a 
corporate  body,  but  In  trust,  to  be  exdusivelr 
used  for  the  purposes  therein  named;  ana, 
second,  because  tbe  uses  and  trusts  declared 
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the  testator  "arennll  and  void,  beiogrreU^ous 
Id  their  oature  and  too  ngae  and  indefinite  to 
be  upheld  luider  the  law  of  this  Stale,  or  to  be 
adnunistered  by  a  conn  of  chanceiy,  even  if 
said  trusts  were  merely  educaUoual.  In  the 
effort  to  maintain  this  most  erroneous  decree 
counsel  for  the  appellees  (Xtnfldently  relied 
upon  OaiUgo  v.  Atty-Qen.  and  like  cases  fot- 
lowing  it.  The  objection,  then,  that  the  be- 
quest vaa  invalid,  because  religious  in  charac- 
ter, was  not  only  fairly  made,  but  was  sustained 
io  the  court  below,  and  was  insisted  on  in  this 
court.  This  court,  bowerer,  reversed  the  de- 
cree of  the  circuit  court  OD  both  pounds.  This 
objection  is  so  apUy  and  completely  answered 
by  the  Hon.  W.  W.  Heniy,  of  counsel  for  the 
appellants  in  this  case,  that  we  approve  and 
adopt  his  language.  He  says:  "  Dedsiona  are 
held  to  be  precedents  '  as  to  points  actually  in 
issue  between  the  partleB.'  Imo^Y.  Thornton, 
6  Huuf.  91  And  fn  the  CAureAmon  0am  the 
power  of  the  court  to  enforce  the  bequest  as  a 
relislous  charity  was  one  of  the  points  in  issue. 
Had  the  learned  counsel  noticed  what  Judga 
Tucker  said  on  this  subject  in  OeUlego  v.  Atty- 
Oai.  8  Lei^h,  46d,  he  would  hardly  have  made 
this  objection.  In  the  case  of  Pnila.  Baptist 
Auo.  V.  Hart.  17  U.  S.  4  Wheat.  1  [4  L.  ed. 
490],  Ju^  Hanball  said  that  the  case  might 
have  gone  off  on  the  ground  that  Uie  action  was 
not  broaght  by  the  Attorney-General,  the 
plaintiffs  oo  the  record  not  having  a  right  to 
sue.  But  he  deemed  it  more  satisfactory  to 
discuBs  the  case  in  all  its  bearings  (pp.  50,  51). 
It  was  objected  in  GaUeoa  v.  Atty  Oen.  that  the 
opinion  of  Ju^  Maruiall  was,  therefore,  ex- 
trajudicial. On  this  p(^t  Judge  Tucker  said: 
'  I  do  not  consider  It  extrajudicial.  The  ques- 
tion discussed  fairly  arose,  and  was  properly 
decided,  after  having  been  laboriously  exam- 
ined. '  And  so  it  must  be  held  as  to  the  doctrine 
of  religious  charities  in  this  case." 

The  contention  of  counsel  for  the  appellees 
that  this  case  is  not  ruled  by  the  Churchman 
Cam,  and  that  OalUgo  y.  Atty-Oen.  is  stU)  the 
law  of  charities  In  Virginia,  is  but  a  repetition 
of  the  erroneous  view  taken  by  Judge  Tucker  in 
the  last-named  case  as  to  Uie  policy  of  our  law 
in  respect  to  charities  for  religious  uses.  It  is 
broadly  asserted  that  charities  had  their  origin 
in  the  Statute  of  48  Elizabeth;  that  it  was  in 
force  fn  Virginia,  and  was  repealed  in  179S,  and 
that  since  the  repeal  conrtsof  equity  in  Virginia 
have  been  without  jnrisdictiou  to  enforce  char- 
itable bequests.  Let  us  see  what  the  Supreme 
Court  of  the  United  States  says  on  the  subject. 

In  RutaeU  v.  AlUa.  107  U.  8.  168  [27  L.  ed. 
8971,  decided  in  1862,  Mr.  Jiutice  Gray,  in  de- 
livering the  opinion  of  the  court,  gives  the  sub- 
stance of  all  the  cases  on  charities  previously 
decided  by  that  court,  and,  in  commenting  on 
Ph&a.  Baptiet  Amo.  v.  Rarl,  Uie  source  of  all 
our  trouble  in  Virginia  on  this  subject,  be  says 
that  the  case  "  was  decided  upon  an  imperfect 
survey  of  the  early  English  authorities,  and 
upon  tbe  theory  that  the  English  law  of  char- 
itable uses,  which,  it  was  admitted,  would 
maintain  the  beqoest,  bad  its  origin  in  the  Stat- 
ute of  Elizabeth,  which  had  been  repealed  in 
Virginia.  That  theory  has  eince,  upon  a  more 
thorough  exfunination  of  tbe  precedents,  been 
dearly  shown  to  be  erroneous,  citing  Yidat  v. 
Qirard,  48  TT.  S.  S  How.  1S7  [11  L.  ed.  205]; 
«L.R.  A. 
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Perin  v.  Carey,  65  U.  S.  34  How.  465  [16  L. 
ed.  7011;  0\M  v.  Washington  Batjritai  for 
FounditnfM,  96  U.  &  808  [34  L.  ed.  450]. 

In  the  lut-oamed  case  Mr.  Juetiee  Swayne, 
speaking  for  the  court  after  referring  to  the 
doubts  once  entertained  upon  the  subject,  says 
that  "upon  reading  tbe  Statute  43  Eliz.,ch^.  4, 
carefully  one  cannot  but  feel  surprised  that  tbe 
doubts  thus  indicated  ever  existed.  The  Stat- 
ute is  purely  remedial  and  ancillary.  .  .  .  Hie 
learning  developed  in  the  three  cases  mentioned 
( Vidal  v.  Qirard,  aupra,  Fontain  v.  Ratend, 
58  U.  S.  17  How.  869,  16  L.  ed.  80,  and  another 
case)  shows  clearly  that  the  law  as  to  audi 
cases,  and  the  jurisdiction  of  the  chancellor, 
and  the  extent  to  which  it  was  exercised,  before 
and  after  the  enactment  of  the  Statute,  were 
just  the  same." 

Other  decisions  and  endnent  text  writers 
holding  the  same  views  might  be  referred  to, 
bat  these  are  all-sufflcient  to  refute  tbe  argu- 
ment that  charities  had  theirotigin  in  the  Stat- 
ute of  48  Elizabeth. 

But  it  is  insisted  that  the  decision  in  Vidai  v. 
Qirard,  and  the  long  line  of  decisions  of  the 
same  court  following  it,  have  no  application  to 
the  Virginia  doctrine  in  respect  to  charities,  as 
laid  down  In  Oall^  v.  Atty-Oen.;  that  Vidal 
V.  Qifwd  is  founded  upon  "  old  musty  lecorda 
exhumed  for  the  occanon,  and  unknown  even 
to  tbe  English  judKcs."  This  is  a  suicidal  ar- 
gument, espedaltyln  view  of  the  fact  that,  in 
almost  the  same  breath  ttiat  the  English  prece- 
dents are  thus  scoffed  at,  the  same  counsel  ap- 
peals to  this  court  to  uphold  the  doctrine  laid 
down  in  QaUegov.  Atty-Qen,,  upontheground 
of  its  sanctity  by  reason  of  age  and  undisturbed 
repose;  and  the  argument  is  pushed  to  the  un- 
reasonable extent  of  claiming  that.  Inasmuch 
as  long  years  elapsed,  during  which  tbat  decis- 
ion was  uniformly  acquiesced  In,  the  people  in 
the  mean  time  having  adopted  a  new  Gonatitu- 
tloD,  therefore  that  doctrine  should  be  regarded 
as  having  been  engrafted  upon  tbe  fundamental 
law  of  the  State.  This  fa  truly  a  novel  posi- 
tion. It  sugnests  a  curious  mode  of  embalming 
error.  It  will  he  a  dark  day  for  the  <4d  Com- 
monwealth when  it  shall  become  the  accepted 
doctrine  that  to  remodel  her  Organic  Law  is  to 
perpetuate  all  tbe  previous  errors  of  hercourts. 

As  respects  the  scope  and  legitimate  effect  of 
the  decision  in  the  Churt^an  Cam  but  little 
need  be  said.   The  opinion  in  that  case  was 

K re  pared  after  the  most  thorough  inveatlgation, 
1  which  every  available  source  of  information 
was  consulted,  lest  some  landmark  of  the  law, 
firmly  embedded  in  principle,  might  receive  the 
rude  touch  of  judicial  action  without  due  con- 
sideration. It  was  In  this  spirit  tbat  the  opin- 
ion ot  Judge  Tucker  in  Qall^  v.  Atty-Oen.  was 
reviewed,  and  the  doctrine  tlierein  announced 
overruled.  In  the  (^urckman  Guf,  as  In  this, 
objection  was  made  to  the  validity  of  the  be- 
quest on  the  ground  of  its  reli^ous  character. 
Guided  bj  the  highest  authorities  known  to  the 
law,  it  was  shown  that  the  decision  in  Qaliego 
V.  Atty-Qen.  was  but  an  adoption  of  the  views 
of  ChitfJuetiee  Marshall  in  i^Oa.  BxptiH  Ame, 
V.  Bart,  when  it  bad  been  estaUidied  beyond 
controvert  that  be  was  mistaken,  and  that  the 
Supreme  Court  of  the  United  Statea.  in  Vidal 
V.  Qirard,  had  refused  the  doctrine  laid  down 
in  Pkila.  Baptiil  Atm.  t.  Bart,  and  baa  dnoe 
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Biiif(»mlT  adhered  to  the  doctrine  aDDounced 
In  yidat  T.  Qirard,  except,  accordiaf;  to  the 
coarse  of  that  court,  in  cases  arifdne  in  Vlr 

finia,  aod  supposed  to  be  cootroUea  ^>y  the 
octrlne  laid  dowQ  in  Qi^ego  t.  Atty-Oen.; 
<bat  tbe  supposed  policy  of  the  law  which  was, 
tjJttdge  Tucker,  assutned  to  exist  in  Virginia, 
was  only  not  the  law  of  this  State,  and 
neror  had  been,  bnt  was  directly  opposed  by 
ereiy  JerisIatiTe  enactment  quoted  and  relied 
on  by  hun  to  sustain  it;  that  the  doctrine  of 
charitable  trusts  did  not  oris^nate  with  the 
Statute  of  48  Elizabeth,  but  existed  at  common 
law,  and  that  tbe  Statute  was  purely  remedial 
and  ancillary,  and  Id  do  way  cbaosed  tbe 
chaocery  jumdiction  over  charities;  that  the 
Statute  of  Elizabeth  was  local,  ootgeneral,  and 
was  not  repealed  by  the  Oeoeral  Repealing  Act 
■of  1792,  but  that,  even  if  it  was  a  geQeral.  and 
not  a  local,  Statute,  and  was  in  force  Id  Virsinia, 
and  was  repealed,  even  then  tbe  saving  clause 
in  the  Repealing  Act  preserved  to  the  people  of 
Virginia  all  the  benefits  of  the  Statute  so  aliened 
to  hare  been  repealed. 

It  is  obvious,  therefore,  that  the  Statnte  of 
-48  Elizabeth,  whether  ever  in  force  in  Virginia 
<a  not,  is  entirely  foreign  to  the  quentioD  under 
-consideration,  as  much  so  as  if  that  Statute  had 
never  existed  even  in  Englaod. 

It  is  also  contended  by  counsel  for  the  ap- 
pellees that  tbe  common-law  jurisdiction  of 
chancery  over  charities  was  prerogative,  not 
ordinary;  that  there  Is  no  preroeative  chan- 
cery jurisdiction  Id  VIrgiDia,  and'  that,  there- 
fore, the  doctrine  of  the  Girard  Will  Case  has 
no  application  in  this  State.  This  argument 
concedes  that  chancery  courts  in  England  bad 
JnrisdictioD  over  chanties  by  virtue  of  the  com- 
moQ  law,  but  derived  that  jurisdiction  from 
iml  autbority. 

ID  England  the  King  was,  so  to  speak,  the 
foster  fatner  of  chancery,  and,  Id  its  infancy 
and  struggles  for  jurisdictional  authority, 
helped  It  out  of  many  a  hard  place.  But  it  can 
make  no  difFerence  whether  in  England  the 
jurisdiction  was  prerogative  or  ordinary,  Tbe 
sole  question  is,  Did  tbe  jurisdiction  evert  on 
the  8a  of  July,  1776,  when,  by  the  ordinance 
of  tbe  Virginia  ConventioD,  the  common  law, 
except  when  changed  by  statutes,  wasadt^ted? 

Aod  in  the  persistent  eCtort  to  revive  the 
•doctrine  laid  down  in  OaUego  v.  Atty-  Gen.  it  is 
argued  that  there  has  been  more  judicial  opposi- 
tion to  religious  than  to  secular  charities.  This 
is  doubtless  true  of  some  judges,  and  even  of 
-some  church  members;  but  this  only  proves 
that  now,  as  in  days  past,  men,  even  profess- 
ing Chitetians,  are  to  be  found  who  are  much 
more  jeaknis  of  the  Church  than  of  its  great 
adversary.  It  does  not  prove  that  such  opposi- 
tion has  amounted  to  a  refusal  to  execute  re- 
ligious charities.  And  so  far  from  there  being 
in  the  policy  of  our  law  anything  like  hostility 
to  religious  charities,  the  uniform  policy  of  our 
legislation  has  been  to  encourage  and  foster 
charities  for  educational  and  religfous  purposes. 
This  has  been  especially  the  case  as  to  legisla- 
tion on  the  subject  subsequeDt  to  tbe  dedsion 
in  GalUgoy.  Atty-Oen.  The startliDg doctrine 
announced  in  that  case  seemed  for  a  while  to 
paralyze  even  the  le^slative  arm  of  the  govern- 
ment, bat  finally,  ahoeked  at  the  Idea  that 
church  grounds  and  hooeea  of  worship,  and 
0L.RA. 


even  Christian  burial-grounds,  were  not  secure, 
the  Legislature  rallied,  and  in  1880  and  1812 
passed  Acts  securing  certain  property  to  re- 
li^ous  uses,  and,  from  timetoUme,  since  1843, 
With  constantly  increasing  liberality,  similar 
Acts  have  been  passed,  until  now.  It  may  be 
said,  and  with  credit  to  the  Christian  seotimfflit 
ot  oar  people>  that  the  enforcement  of  charities 
like  th^  here  InTtdved  is  in  full  accord  with 
the  policy  of  our  law.  MoreoTCT,the  decisions 
of  this  court  in  late  years,  and  prior  to  the 
Churchman  Que,  show  a  dedded  tendency  to 
repudiate  the  doctrine  of  Gallego  v.  AUy-Gen., 
acfg  V.  Bourne,  tupra;  Mimonarv  Society  of 
M.  S.  Chvreh  v.  Cahert,  82  Qratt  857, 
and  Ooeart  v.  MaadeviUe,  which  was  never  re- 
ported, but  is  referred  to  by  Judge  Burks  In  his 
reported  argument  in  the  Churchman  0cm  [80 
Va.  764],  In  all  of  these  cases  beqaests  to  re- 
linous  corporations  were  upheld. 

Id  Mimonary  Society  of  M.  B.  Church  v. 
Caloert  the  bequests  were  to  "The  Missionary 
Society  of  the  Methodist  Episcc^l  Church,^' 
a  oorpvatlon  created  hy  the  State  of  New  Yon, 
and  with  these  directions:  **ni»my  voiU  tiiat 
all  my  ezecutora  shall  pay  to  the  Missionary 
Society  above  stated  tlwUl  be  paid  to  the  Indian 
Mitaion  by  that  Society,  of  Neie  York,  and  the 
receipt  of  the  treasurer  shall  be  to  that  effect," 
etc.  And  the  testator  directed  that  the  pro- 
ceeds of  the  sale  of  the  estate  given  to  his  wife 
for  life  "  shall  h^  paid  over  at  her  death  to  the 
said  Missionary  Society,  at  Xew  York,  fbr  ths 
den<jUand[tobe]app^lo  the  Indian  MUtion." 
These  were  held  to  be  valid  l>eque8tB. 

It  is  useless  to  pursue  tbe  subject  further. 
It  is  not  true  that  the  bequest  in  this  case  is 
forbidden  by  either  the  ^irit  or  letter  of  sec- 
tion 17,  article  0,  of  tbe  Virginia  Constitution; 
nor  is  it  true  that  it  is  repugnant  to  the  policy 
of  our  law;  nor  Is  it  true  that  the  doctrine  as- 
serted Id  GaUego  v.  AUy  Gen.  Is  now,  or  ever 
was,  law  in  thu  State.  That  doctrine  was  in- 
teoded  to  be,  and  was,  repudiated  and  over- 
turned in  the  Churchman  Cam.  It  was  hut  a 
precedent,  and,  though  it  was  more  or  less  ad- 
hered to  as  audi  until  repudiated,  It  never  was 
law. 

lo  the  introductory  note  to  Parsons'  late 
and  valuable  work  on  tbe  Principles  of  Part- 
Dershi^  it  is  said:  "A  precedent,  it  must  be 
borne  ID  miDd,  is  nothmg  but  an  experiment. 
If  the  proposition  justifies  itself,  the  principle 
stands,  but  if  subsequeot  investigation  shows 
that  the  proposition  lis  unsound,  it  is  set  aside 
and  Traced  by  the  true  ]»inciple."  And 
in  a  note  the  learned  antbor  says:  "In  strict- 
ness, the  decision  of  a  judge  is  not  law  for  suc- 
ceeding cases;  it  is  only  evidence  of  the  law. 
It  is  the  testimoDy  of  a  witness  who  is  presumed 
to  be  learned  and  capable,  explainiDg  what  the 
law  actually  is  on  the  point  in  question.  It 
decides  tbe  particular  case,  but  it  does  oot  of 
necessity  decide  similar  ones  that  follow.  The 
succeeding  Judge  may  reject  the  testimony  of 
his  predecessor  as  emMieous;  he  may  find  that 
the  law  was  not  In  fact  what  his  predecessor 
declared  it  to  be;  be  may  therefore  overrule 
the  prior  deci^oD," — citing  Hadley,  Roman 
Law.  pp.  68,  69. 

These  remarks  are  founded  upon  a  philoaoph- 
Ical  principle  essential  to  the  very  fife  of  the 
law ;  and  it  waa  by  tbe  implication  of  this  prin- 
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d|de  tbat  the  Snpreme  Gomt  of  the  United 
Btetee,  In  Vidal  v.  O^-ard,  retraced  its  steps 
and  reversed  the  erroneous  principle  it  bad 
promulgated  in  Pkila.  Baptiti  Ano.  t.  Hart. 
And  this  court  In  Oallego  v.  Atty-Oen.,  having 
not  ontj  adopted  but  aggravated  tbat  error, 
should  m  like  maDoer  have  corrected  itself. 

It  onfy  remains  to  say  tbat,  inasnmch  as  the 
fourth  section  of  the  charter  of  the  legatee  cor- 
poration, the  Trustees  of  tbe  Oeneral  ABsemhly 
of  tbe  Presbyterian  Church  in  tbe  United  States, 
provides  "teat  if  the  General  Afisembly  shall 
establish  any  committees,  boards  or  agencies, 
for  any  of  the  purposes  recited  In  section  1,  the 
same  wall  be  held  and  deemed  to  be  biaaches 
of  this  corporation,"  etc.;  and  it  appeariDg 
that  the  "£xecutiTe  Committee  of  Foreign 
HissioDs"  was  created  by  said  General  Assem- 
bly, and  exists  as  a  branch  of  said  incorporation, 
and  tbat  by  the  words,  "Board  of  Foreign  His- 
dons,"  etc.,  the  testator  meant  the  "Executive 
Committee,"  eto.,  it  is  clear  that  it  is  a  valid 
bequest  to  said  corporation,  asa  gift  to  a  branch 
of  a  oorporatiou  is,  ex  neemitate  rei,  a  gift  to 


the  corporation.  And  the  commlasloner  of  the 
court  below  baving  properly  found  these  facts, 
and  also  that  tbe  bequest  is  sufficiently  definite 
in  all  respects,  and  capable  of  being  executed, 
and  tiiat  the  same  should  be  decreed  to  ssid 
corporation  for  tbe  use  of  said  "  Execntlve 
Committee,"  of  which  Rev.  M.  H.  Houston 
Is  a  member  and  also  the  secretaiy  and  ex- 
ecutive officer;  and  the  report  of  said  cominla- 
sloner  having  been  excepted  to  because  of  s^ 
finding,  and  the  court  baving  sustained  the  ex- 
ception and  decreed  the  bequest  to  be  null  and 
void,  and  tbe  fund  bequeatbed  to  be  distribut- 
able among  the  beirs-«t  law  of  the  testator,  it 
is  egpally  clear  that  in  so  decreeing  tbe  said 
drcmt  court  was  plainly  In  error.  We  ar» 
therefore  clearly  of  opinion  to  reverse  the  said 
decree  and  enter  a  decree  here  declaring  said 
bequest  valid  and  payable  to  said  coiporatlon 
for  the  use  aforesaid,  and  to  remand  the  cause 
to  said  circuit  court  to  be  further  proceeded  in 
acceding  to  the  views  vxpnnoA  in  tUa  opin- 
ion. 
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John  VAN  BIBBER,  Appt.. 
e. 

Haigaret  A.  REESE. 
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1.  l4Uid  descended  or  devised  mmij  be 
purehMed  In  good  iUth  and  for  value,  free 
from  lis  conditional  statutory  llabUltr  for  debts 
of  tbe  deoedent,  when  the  zeoords  of  the  <»pliaii8* 
ooortsbow  a  final  settlement  of  the  penonal  es- 
tate and  full  payment  of  all  proved  debts  and 
oosts  of  admlnlstnitlon  toitetber  with  a  baianoe 
In  the  bands  of  the  personal  representative,  al- 
though the  Btatntaa  do  not  expramly  make  any 
saving  of  tbe  rights  of  bona  fide  purotaaaen  or 
fix  any  time  for  terminating  such  liability. 

8*  ntereeordsof  the  eonrts  are  notice 

to  everyone,  and  all  peiaons  are  bound.ito  know 
tbe  Csota  they  dlselose. 

(December  18, 1880.) 

APPEAL  iDy  defendant  from  a  decree  of  the 
Circuit  Court  of  Baltimore  City,  In  favor 
of  plaintiff  in  an  action  to  mforce  specific  per- 
formance of  8  contact  to  purchase  real  estate. 

The  facts  are  fally  stated  in  the  option. 

Argued  before  Alvey,  C^.J.,  and  Koblnson, 
3iTaa,  StoDe  and  McSherry,  jj. 

Mestra.  WUUam  Plnkney  Whrte  and 
Oeorve  L.  Van  Bibber,  for  appellant: 

Realestate  in  tbe  hands  of  tbe  grantee  of  a 
devisee  is  still  liable  to  the  creditors  of  a  dev- 
isor  for  any  debts  outstanding  over  and  above 
the  proceeds  of  the  devisor's  personal  estate. 

When  a  purchase  Is  made  of  the  devisee  of  a 
deceased  debtor,  the  purchaser  Is  bound  to  take 
notice  of  tbe  existence  of  claims  against  bim, 
and  the  state  of  tbe  personal  assets  of  tbe  de- 
ceased.  He  cannot  defend  bis  title  upon  the 

Cuttd  that  be  bad  no  notice  of  debts,  or  the 
ifflciency  of  personal  assets  to  pay  them. 
Oibmm  V.  MeOormiek,  10  GiU  &  3. 106:  New 
Gode,  art.  16,  §  188. 

sua  A. 


Want  of  notice  of  outstanding  debta  alEorda 
no  protection  to  the  purchaser, 

Orwn  V.  Ekn-lv,  89  Hd.  281. 

The  vendee  should  have  a  title  which  dialT 
enable  bim  not  only  to  hold  his  land  but  to 
bold  It  in  peace,  and,  if  be  wishes  to  sell  It,  to- 
be  reasonablv  sore  that  no  flaw  or  doubt  wilt 
come  up  to  disturb  its  marketable  value. 

Om  V.  WaU,  60  Md.  498.  Bee  also  ArrMw  v. 
Soblu,  10  Hd.  418. 

Me»tr$.  John  P.  Poe  and  Fnuik  Ooe* 
■ellt  for  appellee: 

Lands  In  Maryland  are  only  liable  for  the- 
clatma  gainst  tbe  decedent  when  he  *'doesnot 
leave  snfltclmt  personal  estate  to  pay  his  debts 
and  trosts  of  adminlstraiion." 

1  Code,  art.  16,  g  188.  p.  195;  Act  1786.  chap. 
72^  5;  War^figld  v.  Owww,  4  QUI.  864. 

The  proof  la  clear  that  there  is  a  surplus  of 
personalty  in  the  bands  of  the  executrix,  after 
payment  of  all  debts,  cofto  of  adminliitrttiOD 
and  the  legacy  of  $500,  amounting  to  $7,704.10. 
The  administiation  account  is  evidence  of  this, 
and  Lb  also  prima  facie  evidence  of  the  suffi- 
ciency of  the  personalty  to  pay  all  debta. 

Out  V.  Ooekey,  7  Harr.  &  J.  184. 

This  balance  would  first  have  to  be  resorted 
to  by  credUoia  before  recoune  oould  be  had  to 
the  realty. 

Jhioan  V.  HoUim,  11  Md.  78. 

And  even  shonld  the  personalty  be  wasted, 
the  remedy  would  be  against  tbe  executrix  and 
her  tiond. 

Wym  V.  Smith.  4  Oil!  ft  J.  206;  QriffiOi  v. 
Fredenck  Co.  Bank,  6  Gill  A  J,  445. 

Tbe  appellant  beine  a  bona  fide  purchase 
for  value,  tbe  land  In  nbhandslanotlUUefor 
debts;  creditors,  if  any,  would  be  remitted  to 
their  rights  against  the  devisee  pemnally,  and 
the  fact  that  the  devise  is  from  husband  to  wife 
has  no  slsnlficance  whatever. 

8  and  4  Wm.  and  Hary,  chsp.  14;  Alex.  Br. 
Stat.  678;  CampbOff*  Cam,  3  Bland,  Ch.  888; 
Affisr  V.  Gardner,  8B  U.  B.  18  Wheat  800  (« 
L.  ed.  707);  BriUih  Mvt.  IntaL  Gb.  v.  Smart, 
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L.  R  10  Ch,  App.  097;  Cbrw  t.  OarttDrv^t,  L. 
R  7  H.  L.  781;  Spaekman  v.  Timbrell,  8  Sim. 
ma;  Lanier  OHffln,  11  8.  C.  S66;  Ooteman  v. 
Wifu^  1  P.  Wnu.  770. 

MuBlwij,  •71,  deUvend  the  opfnion  of  the 
court: 

The  bill  in  this  case  was  filed  by  the  appellee 
agahnt  the  appellant  to  procure  the  specific 
peiformsDce  of  a  contract  for  the  sale  of  real 
estate  located  in  the  City  of  Baltimore-  The 
facts  upon  which  the  main  and  the  important 
question  here  involved  depends  are  these:  Ed- 
win Reese,  the  husband  of  the  appellee,  died 
on  November  22,  1887.  his  last  will  and 
testament,  which  was  admitted  to  probate  by 
the  Orphans*  Court  of  Baltimore  City  shortly 
After  his  decease,  he  bequeathed  to  his  father  a 
legacy  of  $500,  and  made  his  widow  his  sole 
re»iduary  devisee  and  legatee,  and  appointed 
her  executrix.  Letters  testamentary  were  is- 
aued  to  her,  and  she  at  once  gave  notice,  under 
art.  98,  %  109,  of  the  Code,  to  the  creditors  of 
her  decfvsed  husband's  estate  warning  them  to 
exhibit  their  claims,  properly  authenbcated,  on 
or  before  the  81st  day  of  Mav,  1886.  She  sub- 
sequently made  report  to  the  orphans'  court 
that  she  bad  given  this  notice,  and  her  report 
was  ordered  to  be  recorded  pursuant  to  110- 
112  of  srt.  98  of  the  Cod&  On  the  2d  of  Nov- 
ember, 1888,  she  settled  an  account  in  the 
orphans'  court.  By  this  account  it  appears 
that  she  paid  all  the  debts  proved  acainst  the 
estate,  and  many  others,  and  the  legacy  of 
$600,  and  the  costs  of  administration,  and 
there  remained  in  her  hands  a  balance  amount- 
ing to  $7,704.10.  This  balance  belonged  to  her 
as  residuary  legatee.  In  addition  to  the  per- 
sonal estate  included  in  this  account  Mr.  Reese 
owned  in  fee  simple  at  the  time  of  hla  death  a 
house  situated  in  the  City  of  Baltimore.  This 
house,  which  is  the  real  estate  involved  in  the 
pending  litigation,  the  appellee  acquired  under 
the  will  of  ner  husband.  On  the  8d  of  Sep- 
tember, 1888,  Mrs.  Reese  sold  the  honse  to  the 
appellant.  Dr.  Van  Bibber,  for  $26,000,  and 
on  the  20th  day  of  the  same  month  he  took 
possession  of  it.  We  make  no  reference  to  the 
circunutances  under  whidi  poasenlon  was 
taken,  because  they  have  no  relation  to  the 
only  question  which  we  deem  it  necessary  to 
oonsiaer  and  decide. 

Shortly  after  the  memorandum  of  sale  was 
signed,  it  was  saggesled  that  possibly  Hr. 
Reese  owed  debts  beyond  the  amount  of  the 
penonal  estate  left  PY  him,  and  that  there- 
fore, his  creditors  might  follow  his  nu  estate 
and  subject  it  to  the  payment  of  those  debts, 
even  though  the  appellant  bad  purchased  it 
from  the  devisee,  and  had  paid  her  for  it  in 
full.  This  suj^gestloo,.  after  much  fruitless 
negotiation,  ultimately  led  Dr.  Van  Bibber  to 
decline  complying  with  the  agreement  of  Sep- 
tember 8,  and  on  January  8,  1889,  Mrs.  Reese 
filed  the  bill  now  before  us,  for  a  spedflc  per- 
formance of  that  contract.  The  reuef  prayed 
was  granted  by  the  Circuit  Court  of  Baltimore 
City,  and  a  decree  was  signed  accordingly. 
From  that  decree  Dr.  Van  Bibber  has  ap- 
pealed. 

Section  188.  art.  16,  of  the  Code  gives  rise  to 
the  main  controversy  in  the  case.  That  sec- 
tion, which  ia  a  codification  of  the  Act  of  1780, 
4L.R  A. 


chap.  72,  §  6,  and  its  various  amendments,  pro- 
vides that  "where  any  person  dies,  leaving  any 
real  estate  in  possession,  remainder  or  rever- 
sion, and  not  leaving  personal  estate  sufficient 
to  pay  his  debts  and  costs  of  administration, 
the  court,  on  any  suit  instituted  by  any  of  bis 
creditors,  may  decree  that  all  the  real  estate  of 
such  person,  or  so  much  thereof  as  may  be 
necessary,  shall  be  sold  to  pay  his  debts,  etc." 

By  the  common  law,  as  is  well  known,  the 
heir  of  a  deceased  debtor  was  only  bound  for 
the  payment  of  the  specialty  debts  of  his  an- 
cestor, because  of  the  express  terms  of  the  ob- 
li^tion,  and  then  only  in  respect  and  to  the 
extent  of  the  real  assets  descended.  And  if 
the  debtor,  instead  of  suffering  bts  real  estate 
to  descend  to  his  heirs,  devised  it  to  any  per- 
son; or  if  the  heir  aliened  the  land  before  an 
action  was  brought  against  him, — the  creditor 
was  without  a  reme^.  To  obviate  this  in- 
justice the  Statute  of  8  and  4  Wm.  and  Mary, 
chap.  14,  was  enacted  and  the  heir  and  devisee 
were  made  liable  to  the  extent  of  the  value  of 
the  land  so  acquired  and  then  sold  by  tiiem, 
though  the  land  Itself  in  the  bands  of  a  bona 
fide  purchaser  from  either  of  them  was  de- 
clared to  be  entirely  free  from  the  claims  of 
the  decedent's  creditors.  But  the  legislation 
of  this  State,  as  embodied  in  the  section  quoted 
by  the  Code,  goes  much  farther  and  makes  the 
land  devised  or  descended  liable  to  be  sold  for 
the  payment  of  any  demand  due  to  the  deced- 
ent, if  the  personu  estate  left  by  him  should 
be  iosufflcient  to  discharge  all  his  debts  and 
the  costs  of  administration.  Obviously  this 
liability  is  not  absolute  but  only  conditional. 
It  depends  upon  tbe  insufficiency  of  personal 
assets.  Now,  tbe  praclical  and  important 
question  before  us  is,  How  long  does  that  lia- 
bility continue  ?  Or,  In  other  words.  Is  there 
any  point  of  time  after  which  the  heir  and  dev- 
isee may  sell  the  land  to  a  bona  fide  purchaser 
without  the  latter  incurring  the  risk  of  having 
the  real  estate  so  purchased  by  him  sold  after- 
wards for  tbe  payment  of  the  ancestor's  or  the 
testator's  debts  ?  If  there  be  such  a  point  of 
time,  what  is  it  ?  Tbis  precise  qnesoon  has 
never  been  decided  by  this  court. 

Whilst  there  is  not  in  the  Code,  as  In  the 
Statute  of  8  and  4  Wm.  and  Mary,  any  express 
saving  in  favor  of  a  bona  fide  purchaser,  there 
must,  of  necessitv,  be  some  point  of  time 
when  land  descended  or  devised  may  be  said 
to  be  free  from  this  conditional  liability. 
To  bold  otherwise  would,  substantially,  con- 
vert the  section  quoted  Into  a  prohibition  upon 
tbe  alienation  of  such  land — an  effect  mani- 
festly never  contemplated  or  intended  by  the^ 
framers  of  that  legislation.  Such  property 
would  be  placed  extra  eommereium  almost  in- 
definitely; because  as  long  as  there  remained  a 
possibility  that  debts  might  appear  there  would 
remain  a  like  possibility  that  the  property 
would  be  made  liable  for  their  payment,  no 
matter  In  whom  the  title  might  chance  to  be. 
It  wonid  not  be  difficult  to  suggest  numerous 
instances  where  liability  might  arise  on  a 
guardian's  or  a  trustee's  bond  many  years  after 
its  date;  or  on  other  obligations  which  might 
mature  at  very  distant  periods, — these  possible 
claims  would  be  sufflaent  to  prevent  convey- 
ances for  years  and  years,  in  palpable  contra- 
ventiott  of  the  general  policy  of  the  law,  which 
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dbfaTors  anliinitod  reBtrainte  on  alienations. 
It  may  fairly  be  concluded,  then,  that  there  is 
some  point  of  time  after  which  a  bona  flde 
purchaser  may  safely  purchase  such  devised 
or  descended  real  estate.  Now  when  can  he 
dosof 

We  have  said  that  the  land  of  the  decedent 
Is,  under  the  express  language  of  the  Code, 
only  noDtingently  or  conditionally  liable  to  be 
sold  for  the  payment  of  his  debts.  His  per- 
sonal estate  u  the  primary  fund  to  which  re- 
sort must  be  had.  If  that  be  sufficient,  a  court 
of  equity  bos  no  jurisdiction  to  decree  a  sale 
of  bis  real  estate  for  the  payment  of  bis  debts. 
It  is  consequently  only  when  it  appears  to  the 
court  that  the  personal  assets  are  not  sufficient 
that  its  jurisdiciioQ  can  be  exercised.  The  law 
has  created  a  different  tribunal  for  the  admin- 
iatratioQ  of  the  personal  estate  of  a  decedent. 
It  has  pointed  out  with  exactness  and  particu- 
larity what  course  is  to  be  pursued,  from  the 
grant  of  letters  testamentary  or  of  aidminlstra- 
tion  down  to  the  final  settlement  of  the  estate 
in  the  orphans'  court. 

By  §  109,  art.  08,  creditors  are  to  be  noMed 
to  file  their  claims  within  six  months.  This 
enables  the  executor  or  administrator  to  ascer- 
tain the  extent  of  the  indebtedness.  Under 
other  sections  be  is  required,  within  limited 
periods,  to  return  and  file  in  the  orphans'  court 
InTentorics  of  the  whole  personal  estate  to  the 
end  that  its  value  may  be  known,  and  that  it 
may  be  applied,  if  necessary,  to  the  payment 
of  debts.  Under  section  1,  after  the  notice 
provided  for  in  section  109  has  been  given,  the 
executor  or  administrator  may,  within  twelve 
months  after  the  date  of  his  letters,  make  a 
settlement  of  the  personal  estate;  and  the  man- 
ner of  bis  proceeding  is  carefully  and  minutely 
defined  in  the  wioiu  sections  of  that  article. 
He  is  then  required  to  make  oath  or  affirma- 
tion to  his  account  that  its  verity  may  receive 
the  strongest  possible  sanction.  When  all  this 
has  been  done  in  exact  conformity  with  the 
law.  the  fact  as  to  whether  the  personal  asseta 
are  or  are  not  sufficient  to  pay  the  known 
debts  of  the  decedent  and  the  costs  of  adminis- 
tration is  clearlv  and  formally — though,  of 
course,  not  conclusively— established  in  a  tri- 
bunal having  jurisdiction  over  the  administra- 
tion of  that  personal  estate. 

If  the  flntu  account,  thus  settled  pursuant  to 
all  the  provisions,  safe-guards  and  requirements 
of  our  testamentary  system,  shows  upon  its 
face  ttiat  the  personal  estate  is  sufficient  to  pay 
all  debts  and  costs  of  administration,  the  sole 
condition  upon  which  a  court  of  equity  may 
decree  the  sale  of  the  decedent's  real  estate  for 
the  payment  of  debts  does  not  then  exist.  The 
person  entitled  to  that  real  estate,  either  by  de- 
vise or  descent,  may  undoubtedlv  then  sell  or 
convey  it;  and  the  person  who  then  purchases 
it  In  good  faith  from  the  devisee  or  heir,  with- 
out actual  knowledge  of  outstanding  and  un> 
settled  debts  of  the  decedent,  wouliTmost  as- 
suredly be  protected  as  a  bona  fide  purchaser 
against  any  and  all  creditors  of  the  decedent 
subsequenuy  presenting  or  preferring  claims. 
This  result  is  a  necessary  one  and  we  cannot  es- 
cape it  without  adopting  the  other  alternative, 
viz. :  that  notwithstanding  the  personal  estate  Is 
shown  to  he  amply  sufficient,  the  real  estate  will 
still  continue  su>ject,lndefinIl«ly,to  be  called  on 
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for  the  payment  of  merely  possible  obligations. 
We  must  also  treat  the  settlement  in  the  or- 
phans' court  as  an  idle  and  meaoio^ess  form, 
importing  and  signifying  literally  nothing. 
That  settlement.  It  is  true,  is  not  conclusive  but 
prima  facie  and  may  be  stricken  out  and  avoids 
ed  when  appropriate  proceedings  are  taken  for 
that  purpose  and  properly  sapported  by  evi- 
dence. But  whilst  it  stands  nnunpeschcn  and 
unqaestioned  it  imports  verity  and  fumishea 
notice  that  the  decedent's  rral  estate  is  not 
liable  to  be  sold  to  satisfy  the  demands  of  his 
creditors. 

We  hold,  therefore,  when  the  records  of  the 
orphans'  court,  made  in  confonnity  with  the 
law,  show  a  final  settlement  of  the  personal  es- 
tate, and  when  the  settlement  indicates  that  all 
proved  debts  and  the  costs  of  administration 
have  been  pnld  in  full  and  that  there  is  still  a 
balance  in  the  hands  of  the  executor  or  admin- 
istrator, a  purchaser  is  justified  in  assuming, 
if  he  has  not  actual  knowledge  to  the  contrary, 
tliat  all  debts  have  been  paid,  and  that  tlie  land 
is  extwerated  from  Hs  coDditional  UabiUty. 
Should  he,  under  these  drcnmstances,  piinAaa» 
In  good  faith  and  for  value  from  the  hor  or 
devisee  be  will  be  protected  as  a  bona  flde  pur- 
chaser, in  the  strictest  sense  of  the  term,  evm 
though  debts  amounting  to  more  than  the  per- 
sonal estate  should  afterwards  be  discovered. 
The  purchaser  of  a  title  perfect  on  its  face,  tor 
a  valuable  consideration,  takes  it  discharged  of 
every  equity  of  which  he  had  no  notice.  Big- 
ley  V.  Jones,  5  Cent.  Rep.  870.  114  Pa.  617. 

He  is,  of  course,  charged  with  notice  of 
every  defect  or  equity  or  infirmity  which  ap- 
pears in  any  of  the  muniments  of  that  title. 
Oarrard  v.  Pitteburgh  <£  G.  R.  Go.  29  Pa.  154. 

Therefore,  in  Green  v.  Ekiri]/,  89  Hd.  238. 
the  purchaser  was  charged  with  notice  that  the 
property  had  passed  from  the  husband  to  the 
wife  during  coverture  in  prejudice  of  the  righta 
of  the  husmnd's  subsisting  creditors;  and  the 
purchase  was  consequently  held  to  be  subject 
to  the  rights  of  those  creditors.  But  the  title 
here  is  perfect  on  its  face.  The  purchaser  was 
undoubtedly  bound  to  know  that  the  property 
was  devised  to  Mrs.  Beese,  because  an  exam- 
ination of  the  title  will  disclose  that  fact.  He 
was  also  bound  to  know  that  the  same  property 
was,  in  consequence  of  being  so  devised,  con- 
ditionally liable  to  be  sold  at  the  suit  of  credit- 
ors for  the  payment  of  the  testator's  debts. 
The  purchaser  is  also  required  to  examine  the 
records  of  the  orphans'  court  where  the  per- 
Boaai  estate  has  been  administered,  becaQse 
the  law  charges  bfm  with  notice  of  every  fact 
which  those  records  disclose  with  reference  to 
the  personal  assets.  Such  an  examination  will 
show  that  the  debts  of  Mr.  Reese  and  the  costs 
of  administering  his  estate  have  all  been  fully 
paid.  The  purchaser  could  not  possibly  ex- 
t«nd  that  examination  any  farther.  Where 
else  ought  he  to  make  inquiry?  There  is  notii- 
Ing,  tlien,  in  this  case  to  give  him  the  slightest 
notice  that  the  land  purchased  by  him  can  ever 
be  reached  by  creditors  of  Mr.  Reese;  because, 
on  the  contrary,  the  information  which  the 
records  do,  in  tact,  impart  is,  that  there  are 
no  unsatisfied  creditors  at  all.  The  title  is  not 
only  perfect  on  its  face,  but  the  notice  given 
bv  the  records  Is  that  tiie  land  is  not  subject  to 
ti^e  conditional  liability  created  by  the  several 

Digitized  by  Google 


1880. 


Yas  Bibbhr  T.  TbOflBL 


885 


Acts  of  AsKmbly  fOTmlng  tbe  Bection  hereto- 
fore  refleiTed  to.  It  ia  duBcnlt  to  fmagioe  a 
stronger  case  for  tbe  application  of  the  doctrine 
that  a  bonaflde  purchaser,  "a  faTorite  in  the 
eyes  of  the  courts  of  equity"  (1  Story,  Eq. 
g  484)  will  take  the  laud  discharged  from  all 
equities  of  which  he  had  no  actual  or  construe- 
tive  notice. 

This  conclusion  importa  no  new  provision 
into  the  new  Code,  and  does  not  strike  out  aoy 
of  the  langnare  alrmdy  there.  Keeping  in 
view  the  state  ot  tbe  common  law,  and  tbe  mis- 
chiefs intended  to  be  reached  bv  the  Statute  8 
and  4  Wm.  and  Mary,  we  are  fally  warranted  in 
adopting  that  conBtruction  of  tbe  Code  which 
will  give  entire  effect  to  the  intention  of  the 
Legislature,  and  at  the  same  time  will  avoid 
tbe  evU  consequences  to  whidi  a  literal  adher- 
ence to  the  wwds  of  tbe  Statute,  without  refer- 
ence to  tbelr  object,  would  most  assuredly 
lead. 

We  do  not  deem  it  necessary  to  cite  from 
the  text-writers,  or  from  decided  cases,  tbe  ele- 
mentary rules  governing  the  construction  of 
statutes,  and  which  fully  sustain  the  interpre- 
tation adopted  In  this  Instance,  becauae  those 
rules  are  too  familiar  to  need  a  statement  of 
them  in  this  opinion. 

Tbe  records  of  tbe  courts  are  notice  to  every- 
one, aod  all  persons  are  bound  to  know  tbe 
facts  they  disclose.  If  those  records  show 
that  tbe  personal  estate  Is  insufficient  to  pay 
debts,  or  If  they  show  that  the  personal  estate 
is  Btili  unsettled,  notice  Is  thereby  impated  to 
all  who  may  deal  with  tbe  real  estate  that  the 
latter  is  or  may  be  made  liable  under  tbe  Stat- 
ute, and  no  one  purchasing  from  an  heir  or  a 
devisee,  under  such  circumstances,  could  pre- 
tend to  be  a  bona  fide  purchaser  without  no- 
tice. This  is  what  was  decided  in  Oilaon  v. 
McOormiek,  10  Gill  &  J.  66.  But  neither  in  that 
case  nor  in  Grem  t.  iSnr^,  80  Hd.  328,  was 
the  estct  question  now  before  us  passed  upon 
or  decided. 

Id  Cfibmm  v.  MeCormick,  in  disposfaig  of  the 
defense  of  a  purchaser  of  part  of  a  deceased's 
real  estate  from  bis  devisee,  that  tbe  purchase 
was  for  value  and  without  notice  of  debts,  or 
that  the  peEBonal  estate  was  insufficient  to  pay 
them,  the  court  said:  ''Ontbeextetenceof  such 
protection,  abstractedly  considered,  we  mean 
to  express  no  opinion,  but  to  its  existence  in  the 
circumstances  under  which  it  is  here  claimed, 
we  cannot  yield  our  assent.  It  is  apparent 
from  the  answer  of  Lloyd  and  his  conveyance 
from  Fayette  Gibson,  that  at  the  time  of  the 
coDV^ance  be  knew  that  Fayette  Gibson  ac- 

Suirea  title  to  the  land  oonvqred  as  devisee  of 
is  deceased  fotber,  Jacob  Gibson ;  and  wtaelher 
sncb  fact  was  actually  known  to  bim  or  not  is 
immaterial.  Tbe  law  imputes  such  knowledge 
as  necessarilv  acquired  in  the  examination  of 
the  title  to  the  property  conveyed  to  him,  and 
also  imputes  to  bim  tbe  knowledge  of  the  pro- 
Tistons  of  the  Act  of  1786,  chap.  72,  %  6,  which 
made  Jacob  Gibson's  real  estate  chaiy^ble  with 
tbe  payment  of  his  debts  in  tbe  event  of  his 
personal  estate  proving  insufficient  therefor. 
Possessing  this  knowledge,  be  was  put  upon 
tbe  inquiry:  it  was  bis  dut;r  to  have  ascertained 
whether  the  personal  estate  was  sufficient  for 
tbe  payment  of  tbe  debts  of  tbe  deceased.  Had 
be  used  reasraiable  diligence  in  tlw  examination 
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of  this  fact,  be  would  have  found  that  when  be 
received  the  conveyance  from  Fayette  Gibson 
tbe  executor  had  passed  no  account  showing 
the  payment  of  the  debts;  that  there  was  then 
pending  in  Talbot  County  Court,  against  the 
executors  of  Jacob  Gibson,  a  suit  for  the  recov- 
ery of  tbe  very  debt  which  the  complainant 
seeks  to  recover  by  bis  present  bill;  indeed  it  is 
manifest  from  the  answer  of  Lloyd  himself 
that  he  knew  the  debts  of  tbe  deceased  had  not 
been  all  paid  out  of  tbe  personalty." 

A  portion  of  this  language  was  quoted  with 
approval  in  Oreen  v.  Early,  mpra. 

The  case  before  the  court  in  10  Gill  &  J.  65, 
was  that  of  a  person  purchasing  from  a  devisee 
with  actual  knowledge  that  the  personal  estate 
was  insolvent.  But  even  had  he  not  bad  act- 
ual notice,  tbe  condition  of  the  personal  estate 
as  disclosed  by  tbe  records  of  the  Orphans' 
Court  of  Talbot  County  gave  bim  constructive 
notice  that  tbe  debts  had  not  been  paid,  and  be 
would  have  been  visited  with  the  conveyances 
resulting  from  the  notice.  Tbe  court  was  care- 
ful to  refrain  from  expressing  any  opinion  as 
to  whether  a  bona  fide  purchaser  without  no- 
tice, actual  or  constructive,  would  be  protect- 
ed; that  question  was  not  before  it  at  all. 

Tbe  case  of  ZoUiekofftr  v.  8etA,  44  Hd.  859, 
much  relied  on  by  tbe  appellant,  decides  a  ques- 
tion totally  different  from  tbe  one  Involved 
here,  It  was  held  there,  though  tbe  personal 
estate  had  been  fully  and  regularly  settled, 
whereby  tbe  executor  was  exonerated  from  lia- 
bility for  debts  not  known  to  him  when  he 
passed  a  Una!  account  In  the  orphans'  court, 
still  tbe  creditor  was  not  without  a  remedy 
against  the  legatees  and  distributees  of  the 
debtor,  because  tbe  legatees  and  distributees 
were  not  entitled  to  anything  except  the  sur- 

gluB  of  the  assets  after  all  the  debts  were  paid, 
ut  that  is  far  from  being  tbe  case  at  bar.  Had 
the  legacy  been  a  specmc  article  of  personal 
proper^,  and  bad  a  third  person,  after  the  final 
setuement  of  the  personal  estate,  purchased  that 
article  in  good  faith  from  the  legatee,  and  bad 
a  creditor  of  tbe  testator  sought  to  subject  tbe 
propertv  so  purchased,  and  in  the  hands  of  the 
bona  fiae  purchaser  to  tbe  payment  of  the  de- 
cedent's debts,  tbe  case  thus  presented  would 
have  been  analogous  to  the  question  under  con- 
sideration here. 

The  contract  between  tbe  appellant  and  tbe 
appellee  is  fully  set  forth  in  tbe  bill  of  com- 
plaint and  an  accompanying  exhibit,  and  is  ad- 
mitted by  tbe  answer.  As  thus  presented  it  is 
definite,  certain  and  entirely  free  from  ambigu- 
ity, and  capable  of  being  specifically  enforced. 
want  v.  Burnt,  60  Hd.  67. 

The  title  which  Hr.  Reese  had  Is  admitted 
to  have  been  in  fee  and  free  from  incumbrances 
and  liens.  His  personal  estate  has  been  settled 
and  the  records  of  the  orphans'  court  show  a 
considerable  balance  in  tbe  hands  of  bis  execu- 
trix, and  there  is  tbe  moat  explicit  proof  on  her 

Eart  that  there  are  no  other  debts  due  by  her 
usband'a  estate  that  she  is  aware  of.  tinder 
these  circumstances  the  title  which  Dr.  Van 
Bibber  will  acquire  from  Mrs.  Reese  wfll  be 
absolutely  impregnable.  We  have  made  no 
allusion  to  tbe  fact  that  Mrs.  Reese  paid  a  large 
debt  not  proved  against  tbe  estate,  but  due  by 
her  late  husband,  and  that  she  paid  it  out  of 
her  own  funds,  because  these  circumstances  can 
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have  no  posaible  bearing  upon  tbe  deddon  of 
tikis  case  in  any  way  whatever. 

Though  the  account  passed  by  Mrs.  Reese  Is 
<Alled  her  first  account,  it  was  in  fact  a  final  ac- 
count. She  accounted  therein  for  the  whole 
of  the  personal  estate,  paid  all  tbe  debts  and 
«0Bt8  of  administratioD  and  took  credit  therefor 
and  exhibited  a  balance  In  her  hands.  She  sus- 
tained the  two-fold  character  of  executrix  and 
legatee,  and  after  tbe  lapse  of  tbe  time  for  the 
settlement  of  ibe  estate,  the  law  will  treat  this 
balance  as  in  her  hands  as  legatee.  Watkint  v. 
SlaU,  S  Gill  ft  J.  285;  8taU  t.  Ohatm,  51  Md. 

Where  there  is  nothing  left  to  bedone  but  to 
ttuk9  distribution  the  aooount  b  a  final  one. 


Bfowt  V.  Sobertt,  12  Cent  Bep.  1X8. 68  Hd.  510. 

llie  learned  judge  of  tbe  circuit  court,  in  tbe 
opinion  filed  by  him,  based  tbe  appellee's  rirht 
to  a  specific  performance  on  the  propositTon 
that  one  who  enters  and  continues  in  possession 
of  property  unda  a  contract  of  sale  cannot  be 
allowed,  whilst  thus  afl9rming  the  contract,  to 
repudiate  it  by  refusing  tbe  purchase  money. 
Without  expressing  anv  opinion  as  to  wheUier 
this  doctrine  is  appucaole  to  the  case  at  bar,  we 
shall  affirm  the  decree  for  the  reasons  we  have 
given  and  upon  the  broad  ground  that  nocred- 
ftor  of  Mr.  Keese  can  ever  reach  the  property 
by  any  proceeding  whatever. 

Beeret  afflmudwith  eontt. 


CMJFORNIA  SUPREME  COURT. 


John  BARRETT,  Beapt., 
e. 

MARKET  STREET  CABLE  R.  CO.,  Appt. 
f....CaL....> 

1.  A  pa—eng w  on  »  rtreet  e»  a— d  not 
tonmr  the  enact  fare*  but  must  tender  a 
reasonable  sum,  and  the  curler  most  furnish 
ohaoffe  to  ■  reasonable  amount. 

fl.  Five  d«rilan  la  oot  an  onreaMmabl* 
Amount  (or  a  pusenger  to  tender  to  the  street- 
oar  oondnotor  In  payment  of  Us  tare. 

(November  M,  188B.) 

APPEAL  by  defendant  from  a  judicment  of 
tbe  Superior  Court  for  tbe  City  and  County 
of  Ban  Francisco  in  favor  of  plalntilT  aod  from 
an  order  denying  a  motion  for  a  new  trial  in  an 
acUon  brought  to  recover  damages  for  tbe  for- 
«iMe  ejection  of  ptalntlif  from  defendant's  car. 

The  facts  are  fully  stated  in  the  opiniou. 
Mr,  W.  H.  It.  Barnes  for  appellant. 
Meam.  Stanly*  Stoney  *  Mm^mm  for 
respondent. 

PatereoD.  J„  delivered  tbe  opinion  of  tbe 

court; 

Action  for  damages  for  tbe  forcible  ejection 
«f  pl^tifl  from  ooe  of  defendant's  cars.  Tbe 
defense  was  that  tbe  plaintiff  bad  refused  to 
pay  his  fare,  and  that,  therefore,  the  defendaot 
was  justified  in  ^ecting  him.  The  trial  court 
nve  judgment  for  the  plaintiff,  and  tbe  de- 
fendant appeals  upon  the  findings. 

The  material  portions  of  the  findings  are  as 
follows:  "That  while  In  said  car,  as  such  pas- 
«eDi;er,  and  when  said  car  was  near  the  comer 
of  Second  and  Market  Streets,  the  conductor 
In  charge  of  said  car,  on  behalf  of  the  defend- 
ant, did.  in  the  course  of  his  emplovmeot  as 
4iuh  eoiHluctor,demand  of  the  plaintiff  tbe  pay- 
ment of  the  sum  of  five  cents,  being  the  legal 
fare  and  cost  of  transportation  'on  said  car. 
That  said  platntllT  did  not  have  in  bis  posses- 
don  any  com  or  currency  of  the  exact  value  of 
five  centH,  or  any  coin  of  anv  smaller  denomi- 
nation than  a  95  gold-piece,  lawful  money  of 
the  United  States,  and  i^intiff,  in  jesponae  to 
Mid  demand  of  said  conductor,  offered  said 
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conductor  a  $5  gold-pieoe,  and  told  said  con- 
ductor to  take  hu  (ptalnturs)  fture  oot  of  aaid 
sum  of  $6.  That  tJie  coDductor  lefnaed  to  ac- 
cept said  $6  gold-piece,  informing  the  plaintiff 
that  he  was  unable  to  make  change  for  said  $6 
gold-piece,  and  insisted  upon  the  payment  to 
him  by  the  plaintiff  of  tbe  exact  sum  of  five 
cents,  at  the  same  time  directing  plaintiff  if  he 
did  not  jxoduee  and  said  sum  of  five  cents 
to  leave  the  car.  That  tbe  plaintiff  informed 
the  conductor  that  the  |6  gold-piece  was  the 
smallest  coin  he  had;  that  be  was  willing  to  par 
his  fare,  but  could  oot  furnish  the  exact 
amount;  and  refused  to  leave  the  car  upon  tbe 
demand  of  tbe  conductor.  That  tfaereupon  the 
conductor  stopped  said  car,  and  called  the 
driver  to  his  asustance,  and  both  of  them  there- 
upon seized  the  plaintiff,  and,  against  his  pro- 
test, opposition  and  struggles,  forcibly  ejected 
him  from  said  car  at  the  comer  of  said  Second 
and  Market  Streets  and  in  so  doing  Inflicted 
upon  plaintiff  various  bruises  and  In^ries.  .  .  . 
And  tbe  court  finds  from  the  foregoing  facts 
alone  that  tbe  plaintiff-  did  not  rerase  to  pay 
fare  for  his  transportation  on  said  car,  and  did 
not  Insist  upon  any  right,  or  supposed  right,  to 
be  transported  free  of  charge,  under  any  cir- 
cumstances or  upon  any  condition,  and  that 
plaintiff  was  not  ejected  or  put  out  of  said  car 
for  a  refusal  to  pay  his  fare.  And  as  a  conclu 
bIod  of  law,  from  the  foregoing  facts,  tbe  court 
finds  that  the  plaintiff  la  entitled  to  Judgment," 
etc. 

It  is  stipulated  by  counsel  "  that,  If  olalntiff 
were  entitled  to  damages,  $500  was  a  udr  and 
just  eatimate  thereof." 

The  quertion  on  the  merits  to  which  counsel 
have  mainly  directed  their  arguments  is  wheth- 
er the  passenger  was  bound  to  tender  the  exact 
fare.  It  is  argued  for  tbe  appellant  that  the 
rule  in  relation  to  the  performance  of  contraclB 
applies,  and  tbat  the  exact  sum  must  be  ten- 
dered. But  we  do  not  think  so.  The  fare  can 
be  demanded  in  advance  as  well  as  at  a  subse- 
quent time.   Civil  Code,  g  2187. 

And,  so  far  as  this  question  is  concerned,  we 
see  00  difference  in  principle  where  tbe  fare  is 
demanded  in  advance  and  where  it  is  demand- 
ed subsequently.  If  it  be  demanded  in  ad- 
vance, there  is  no  oontracL  Tbe  carrier  simply 
refuses  to  make  a  contract   Consequently  Uie 
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rule  in  relatioo  to  the  performance  of  coatracta, 
whatever  it  be,  has  no  necessary  application. 
The  obligation  of  the  carrier  Id  auch  case  would 
be  that  which  the  law  imposes  on  every  com- 
mon carrier,  viz.,  that  he  must,  "  if  able  to  do 
so,  accept  and  carry  whatever  is  offered  to  him, 
at  a  reasonable  time  and  place,  of  a  kind  that 
he  undortf^AS  or  ta  acciutooied  to  carry."  Id. 
^^9169. 

This  duty,  like  every  other  which  the  law 
imposes,  must  have  a  reasonable  performance; 
and  we  do  not  think  it  would  in  all  cases  be 
reasonable  for  the  carrier  to  demand  the  exact 
fare  as  a  condition  of  curiage.  Suppose  that 
on  enterinff  a  street  car  a  person  should  tender 
the  sum  of  ten  cents!  Would  It  be  reasonable 
for  the  carrier  to  refuse  it?  Prior  to  the  Act 
of  1878,  tbe  usual  fare  was  six  and  one  fourth 
cents.  In  such  a  case  it  would  be  unreasonable 
for  the  carrier  to  demand  the  exact  fare; 
for  there  ia  no  coin  in  the  country  which  would 
enable  the  passenger  to  answer  such  a  demand. 
It  would  be  imposdble  for  the  passenger  to 
furnfsb  guch  a  sum.  Coosequently,  to  allow 
the  carrier  to  maintain  such  a  demand  woidd 
be  to  allow  him  to  refuse  to  perform  the  duty 
which  the  law  imposes  upon  him.  The  fare 
which  he  is  now  allowed  to  charge  is  no  lon^r 
ihe  sum  mentioned.  The  Act  of  1878  forbids 
him  to  "charge  or  collect  a  higher  rate  than 
five  cents."  But  there  is  nothing  to  prevent  a 
lower  rate  from  being  charged.  The  carrier 
might  fix  It  at  four  and  one  fourth  cents,  and  in 
sudi  a  case  It  would  be  equally  impossible  for 
the  passenger  to  comply  with  such  a  demand 
as  in  the  case  above  put.  Consequently,  it  will 
not  do  to  lay  down  the  rule  that  the  passenger 
is  obliged  to  lender  the  exact  fare. 

But  It  does  not  follow  that  the  passenger  may 
tender  any  sum,  howaver  large.  If  be  should 
tead^  a  flOO  bill,  for  example,  it  would  be 
clear  that  the  carrier  would  not  be  bound  to 
furnish  change.  Tbe  true  rule  must  be.  not 
that  the  passenger  must  tender  the  exact  fare, 
but  that  he  must  tender  a  reasonable  sum,  and 
that  tbe  carrier  must  accept  such  tender,  and 
must  furnish  change  to  a  reasonable  amount. 
Tbe  obligation  to  furnish  a  reasonable  amount 
of  change  must  be  considered  as  one  which  the 
lawimpoees  from  the  nature  of  the  business. 
Section  2188  of  the  Civil  Code  provides  that  "a 
passenger  who  refuses  to  pay  bis  fare,  or  to 
conform  to  any  lawful  regulation  of  the  carrier, 
may  be  ejected  from  the  vehicle  by  the  carrier." 
Tbe  question  Is  whether  the  findings  show  a 
refusal  to  pay,  —  whether  the  tender  of  a  $6 
gold-piece  was  sufficient. 

It  fs  claimed  by  appellant  that  the  establish- 
ment of  the  rule  contended  for  by  the  respond- 
ent would  lead  to  great  inconvenience,  and 
make  it  the  duty  of  the  carrier  of  persons  for 
hire  in  street-cars  to  provide  its  conductors  with 
sufflcieDt  small  coin  to  do  a  general  exchange 
business  with  all  passengers,  thus  requiring  the 
Companr  to  intrust  to  a  class  of  em^oySs  who 
are  usually  of  no  pecuniary  responsibility  large 
«L.R.  A. 


suihs  of  money.  It  is  further  said  that  if  the 
tender  of  a  f  5  gold-piece  ia  a  tender  of  the 
amount  actually  due,  and  the  conductor  ia 
bound  to  receive  it  and  return  $4.96  to  tbe  pas- 
senger, tbe  same  principle  would  apply  to  the 
offer  by  the  passenger  of  $10  or  $20  m  gold  or 
currency.  With  the  question  of  convenience, 
however,  we  have  nothing  to  do,  except  in  so 
far  as  ft  bears  upon  the  question  whether  the 
amount  tendered  was  a  reasonable  sum, — such 
as  the  carrier  was  bound  to  accept.  It  does  not 
follow,  if  it  be  established  as  a  rule  that  $5  is 
a  reasonable  amount  to  be  tendered  to  a  con- 
ductor, that  $20  or  $50  is  also  a  reasonable 
amount  and  must  be  accepted.  The  fears  of 
the  appellant  are  based  upon  the  assumption 
that  pMscngers  generally  will  cootumacioualy, 
to  avoid  the  payment  of  fare,  and  require  the 
companies  to  carry  them  free,  offer  coin  of  a 
large  denomination.  But  these  fears, we  think, 
can  safely  be  set  aside  upon  the  theory  that  a 
question  like  this  will,  as  is  usual,  settle  itself 
by  a  spirit  of  mutual  accommodation  between 
carrier  and  passenger.  It  is  a  well-known  fact 
that  Ae  $6  gold-piece  Is  practically  the  lowest 
gold  coin  in  use  in  this  section  of  the  country. 

The  case  upon  which  Iho  appellant  relies 
(Fulton  V.  Orafid  Trunk  B.  Co.  17  U.  C. 
Q.  B.  428),  is  not  quite  in  point.  In  that  case 
the  plaintiff  had  boarded  a  train  of  cars  with- 
out a  ticket,  and  when  asked  for  his  fare  declined 
paying  it,  as  be  said  he  had  not  made  up  bis 
mind  how  far  he  should  go.  The  conductor 
told  him  that  he  must  decide,  and  afterwards, 
on  his  declining  again  on  the  same  ground, 
stopped  tbe  train  and  put  him  off.  The  plain- 
lifftben  tendered  the conductora  $20 gold-piece, 
telling  him  to  take  liis  fare,  $1.85,  out  of  it. 
Under  these  circumstances  the  court  very  prop- 
erly held  that  the  pUdntiff  had  refused  to  pay 
bis  fare,  within  the  meaning  of  a  statute  very 
much  like  our  own,  and  that  the  conductor  was 
justified  In  refusing  to  carry  him  further.  Tbe 
court  said:  "  The  general  practice  is  for  the 
passengers  to  pay  at  the  office,  and  get  tickets, 
.  .  .  and  a  person  rushing  into  a  car  with- 
out a  ticket  has  no  reason  to  expect  that  he  will 
And  the  conductor  prepared  to  change  a  $20 
gold-piece,  for  he  relies  upon  receiving  tickets 
from  the  parties,  or,  if  money  is  to  be  paid  to 
him  instead,  that  it  will  be  paid  with  reason- 
able regard  to  what  is  convenfent  under  tise  cir- 
cumstances." 

A  distinction  ought  to  be  made,  we  think, 
between  passengers  traveling  on  steam  railroads 
and  tfaoee  traveling  on  street  railroads.  Pas- 
sengers of  the  former  class  are  expected  to  pre- 
pare themselves  with  tickets  procured  at  Ihe 
regular  office  established  at  the  station  where 
the  trains  re^larly  stop.  Horse-cars  and  cable- 
cars  stop  at  all  points  along  tbe  road  at  the  beck 
of  those  desiring  to  ride,  and  the  conductors 
do  not.  as  a  general  thing,  expect  to  receive 
tickets  for  the  passage. 

Judgment  and  order  affiimed. 

We  concur:  Fox,  J.,  Works, 
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Not., 


F.  J.  WILDNER,  napt., 

0. 

Bobert  FEB0U50N,  Appt,  and  Lillibridge- 
&emner  Co.,  Qaraiabee. 

(....Htam  ) 

*1.  Whom  ■  grnlahoo  pmrowrtlng  la  to 
be  d«termln«d  <mi  the  diaclosore  alone, 
no  mppletnental  ooroplatnt  being  flled,  Rnd  no 
olaJm  made  hy  a  tblrd  pecson,  the  Statute  does 
not  oontemplate  any  flndloga  of  fact. 

S.  Wbether  one  Is  n.  "laborlnji  mwi  or 
woman.**  within  subdfvlalon  II,  1 8ul,  chap.  Oft, 
Gen.  Stat.,  exempting  waffes,  is,  tbo  kind  of  work 
done  belnir  sbown,  a  queetion  of  law,  and  not  of 
fact. 

8.  That  «BbdlTl«i<Mi  meana  only  those 
whose  work  is  manual. 

4.  Anaoent  who  eellB  goods  by  aample 

iB  not  within  Its  meaning. 

(November  80, 

A  PPEAL  by  defendant  Feranmn  from  s 
a.  judgment  of  the  Municipal  Court  of  the 
City  of  Mioneapolifl  in  favor  of  plaintiff  in  a 
garnishment  proceeding  to  reach  aalary  due 
from  the  gamtthee  to  the  appealing  defoidant. 


_  he  facta  aufflden^  appear  in  the  opinion. 
Jfmrt.  SToyoB  *  HcOm,  for  appellant: 
Subdirision  11.  g  SIO,  chap.  06,  Gen.  Stat. 
1878,  was  not  intended  to  aid  debtors  In  defeat- 
ing the  Just  demands  of  their  creditors,  but  was 
passed  in  that  humane  and  enlightened  spirit 
of  legislation  which  considers  the  preservation 
of  the  family,  and  the  meana  of  supporting  and 
educating  the  children,  and  maintuning  the  de- 
cendes  and  proprietlea  of  life,  as  panmountto 
the  temporary  incoovenlenoe  that  the  creditor 
may  be  subjected  to  in  tbe  collection  of  Ub  de- 
numda. 

Grima     Brytu,  S  Minn.  88. 

In  Blin  v.  i^ith,  78  111.  859,  a  case  which  in 
its  factspaiallels  the  case  at  bar,  the  court 
said:  "We  have  neither  the  right  nor  ioclina- 
tion,  by  judicial  oonBtmction,  to  extend  its 
provisiwia  so  as  to  enable  the  saTniBheelng 
creditor  to  reach  any  wages  tbe  jodgment  debt- 
or may  thereafter  earn. 

See  also  Hall  v.  ffartwdl,  8  New  Eng.  Rep. 
68,  142  Mass.  447;  Redington  v.  Dvnn,  34  N. 
H.  167;  Cdlim  v.  Chate,  71  Me.  484;  Wade, 
Attacbm.  ^  401;  McConnell.  Trustee  Process, 
118-115.  note;  Carry,  Fairbankt,  28  Vt.  806. 

Mr.  R.  H.  Dmr.  for  respondent: 

Tbe  appellant  Is  not  a  laiwiing  man  within 
the  meaning  of  aubd.  11,  ^  810,  chap.  66,  Gen. 
Stat.  1878. 

Our  Statutes  designate  a  laboring  man  or 
woman  as  the  one  who  comes  within  the  Btatr 
ute,  and  do  not  exempt  the  earnings  of  every 
person,  as  do  the  statutes  of  some  States. 

Wakefield  v.  Fargo,  90  N.  T.  318. 

An  agent  selling  goods  by  sample  cannot  be 
classed  as  a  laborer  within  Ibe  meaning  of  the 
Statute. 

See  Jones  v.  Arery,  SO  Mich.  836;  Powril  T. 

•Head  notes  by  QzunLUK,  Oh.  J. 
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Mdred,  89  Mich.  663;  Aikin  v.  Watmm,  U  H- 
Y.  483;  Broekway  v.  Innea.  89  Mich.  47;  VitJP 
V.  WeUt,  9  Abb.  N.  C.  277;  Short  v.  Medberry 
29  Hun.  88;  Dean  v.  DeWoif,  16  Hun,  186= 
Kraueer  t.  ifvoM,  17  Hun,  468;  Ericaaon  v 
Brown,  88  Barb.  800;  Ooffln  t.  Beynotde,  87  N- 
Y.  640;  Edg&xmb  v.  HU  Creditora,  19  Nev.  140; 
Brutie  v.  Onffith,  84  Oal.  806;  Dove  v.  Nunan, 
62  Cal.  400;  State  v.  Ruak,  56  Wis.  466. 

Ollflllan,  Ch,  J.,  delivered  tbe  opinion  of 
the  court: 

This  is  a  proceeding  la  gamishnieat,  the  debt- 
or defendant  appealing  mm  the  judgment  of 
the  court  below  against  tbe  garnishee  defend- 
ant. The  point  made  by  appellant  Is  that  tbe 
debt  readied  by  tbe  garDishment,  being  for 
wages  due  tbe  appellant,  was  exempt,  under 
subd.  11,  §  810,  chap.  66,  Geo.  Slat.  After  the 
court  below  had  filed  Its  decision,  directing 
judgment  for  the  plaintiff,  tbe  appellant  re- 
quested it  to  find  whether,  at  the  times  covered 
uy  the  gamiahment,  the  appellant  was  a  labor- 
ing man,  within  the  meaning  of  subdivision  11, 
and  thereupon  the  court  found  as  a  fact  that 
hewas.  Theappellantclaimstbatlfaat  finding 
is  conclurive  upon  the  point.  There  are  two 
reasons  why  it  is  not  so: 

First.  That  tbe  Statute  regulating  gamisb- 
menta,  as  it  allows  jnd^^nent  agalnat  the  gar- 
nishee on  the  disdomre  akme  only  when  the 
full  disclosure  amounts  to  an  admuslon  of  in- 
debtedness, or  of  tbe  possession  or  control  of 
property,  etc.,  of  the  defendant,  does  not  con- 
template a  finding  of  facta,  as  in  ordinary  ac- 
tions. The  disclosure  is  not  the  same  as  a  trial 
of  disputed  facts  in  onllnary  actions.  Where 
issues  are  made  on  a  supplementary  complabit 
filed,  and  perhaps  where  a  daim  Is  made  Inr  a 
tblrd  person,  a  trial  must  be  had  as  in  a  citII 
action,  and,  if  the  trial  is  by  tbe  court,  it  ought 
probably  to  state  its  findings  of  fact  as  in  onli- 
nary  actions.  Where  tbe  decision  of  the  court 
below  is  upon  tbe  disdosure  alone,  it  is  that 
we  must  look  to.  and  not  to  tbe  court's  state- 
ment of  HctB, 

Second.  Where  the  occupation  of  the  de- 
fendant Is  shown,  whether  he  comes  within 
the  meaning  of  subdivision  1 1  is  a  question  of 
law  and  not  of  fact.  The  appellant  was  agent 
for  the  garnishee,  selling  its  goods  by  sample, 
driving  about  for  that  purpose  witb  his  own 
horse  and  bu»y,  receiving  a  weekly  salary. 
Subdivision  U  exempts  "the  wages  of  any 
laboring  man  or  woman,  or  of  his  or  her  minor 
children.  In  any  sum  not  exceeding  $50,  due 
for  services  rendered  by  blm  or  them  for  and 
during  nine^  daya  preceding  the  issue  of  pro- 
cess," etc. 

All  men  who  earn  compensation  by  labor  or 
work  of  any  kind,  whether  of  the  head  or 
bands,  induding  judges,  lawyers,  bankers, 
merdnnls,  ofileen  of  c<nporation9  and  the  like, 
are  in  some  sense  "labonng  men."  But  they 
are  not  "laboring  men"  in  the  popular  sense  of 
the  term,  when  used  to  refer  to  a  man's  em- 
ployment; and  that  is  the  sense  in  which,  we 
must  presume,  the  Legislature  used  the  term. 

luWak^fleld  v.  Fargo,  90  N.  Y.  818,  under  an 
Act  making  Btockholdva  in  a  corporation  liable 
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for  debts  due  "laborers,  eervsnts  and  appren- 
tices," for  services  performed  for  the  corpora- 
tioD,  the  court  construed  the  word  "laborers" 
to  refer  to  those  whose  services  were  manual  or 
menial,  those  who  are  responsible  for  no  inde- 
pendent action,  hut  who  do  a  day's  work  or 
stated  job  under  tbedirection  of  a  superior;  and 
held  that  it  did  not  include  one  who  kept  the 
acconnts  of  receipts  and  disbursements,  and,  In 
the  absence  of  the  superintendent,  had  charge 
and  conbx>l  of  the  business. 

In  Jont»  T.  Awry,  SO  Mich.  826,  it  was  held 
that  a  traveling  salesman,  selling  by  sample, 
did  not  come  within  the  meaning  of  a  consti- 
tutional provision  making  stockholders  of  a 
corporation  liable  for  "labor  debts"  of  the  cor- 
poration. There  are  many  cases  holdinji;  that 
contractors,  consulting  or  assistant  engineers, 
agents,  superintendents,  secretaries  of  corpora- 
tions and  livery-stable  keepers,  do  not  come 
within  the  meaning  of  the  term.  PowU  v. 
Bidred.  89  Mich.  652;  Aikin  v.  Watson.  34  N. 
Y.  482;  Short  T.  Medberrv.  29  Hun,  88;  Dean 
V.  De  Wolf,  16  Han,  186;  Kraimr  v.  Bw^,  17 
Hun,  463;  Shriamm  t.  Broan^  88  Barb.  «)0; 
Coffin  T.  BegnotdM,  87  N.  Y.  640;  BrutU  T. 
OHffiOi,  84  CaL  806;  Dow  t.  Nunan.  68  Cal. 
400. 

We  do  not  think  the  Legislature  intended  the 
exemption  to  operate  in  favor  of  any  but  those 
who  are  laboring  men  or  women  in  the  sense 
that  their  work  Is  manual.  Persons  of  that 
class  usually  look  to  the  reward  of  a  day's  labor 
for  immediate  or  [wesent  support,  and  such  per- 
sons are  more  in  need  of  the  exemption  than 
any  otbera,  This  debtor  defendant  is  not  with- 
in that  class. 

Jvdgmeat  affirmed. 


STATE  OF  MINNESOTA,  Betpt.. 

V. 

David  L.  B0BIN80N  et  al.,  AppU. 

<-.,Mton  ) 

The  provialoii  in  theloharter  of  th«  City 
of  Bftimeapolls  anthorlsiiig  the  dty 
conndl  "to  license  and  regulate  hack, 
men,  drarmeD,  ezpresamen  and  all  other  per- 
sons engaged  in  carrying  passengers,  bsgRage  or 
frei^t,  and  to  remlate  their  oharges  thereon,'' 
applies  only  to  those  who  are  mgaged  Id  buglaess 
as  carriers  of  peisoos  or  property  for  hire,  and 
not  to  those  who,  not  being  engaged  In  siMdi 
bnslnesB,  merelr  hire  out  teams  and  vehlolee  to 
those  who  have  property  to  tnuu^Mnt,  the  hirer 
himself  using  and  oontrolllng  the  team  and 
vehicle. 

(November  ».  1S8B.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Municipal  Court  of  Minneapolis  con- 
victing them  of  violating  a  city  ordinance  pro- 
viding for  the  licensing  of  hackuueD,  etc.  Re- 
verted. 

The  case  sufficiently  appears  in  the  opinion. 
*Head  note  by  Hztohbu^  J. 


Nom-8ee  Cfaaddook  v.  Day  (Mich.)  4  L.  R.  A. 
800,  not«;  BlohmcHid  A  D.  B,  Go.  v.  BeldsvUle,  2  L. 
B.  A.  2U,  note,  m  K.  C.  4M.  2  Inters.  Com.  Bep.  lU. 
6  U  R  A. 


Metart.  Steele  A  Rees  for  appellants. 

Meaara.  Albert  H.  Hall,  Robert  D. 
RuBsell  and  Hoaea  E.  Clapp»  Atty-Om., 
for  respondent: 

The  protection  of  its  streets  is  a  duty  imposed 
upon  a  municipality,  and  that  end  may  ha 
lawfully  attained  by  requiring  a  license  from 
all  persons  who  use  the  streets  for  the  trans- 
portation of  heavy  loads  which  tend  to  dis- 
place, crush  and  wear  out  the  paving  of  the 
streets,  or  endanger  the  security  of  root  pas- 
sengers; or  by  regulating  the  use  of  vehicles 
kept  and  used  for  hire  upon  the  streets. 

Horr  &  Bemis,  Police  Oid.  §3  228,  246. 

Ordinances  imposing  a  moderate  license 
upon  all  vehicles  used  on  the  public  streets 
have  been  sustained  in  the  following  cases: 

St.  Lowia  V.  Green,  70  Mo.  6^;  Oharlettm 
V.  Pepper,  1  Rich.  L.  864;  QartHde  v.  Batt  8t. 
Louii,  43  ni.  47;  Cincinnati  t.  Bryton,  16 
Ohio,  625,  45  Am.  Dec.  598. 

Similar  ordinances  imposing  license  fees 
upon  each  car  of  a  railway  company  have  been 
sustained. 

FranMord  A  P.  Pau.  K  Co.  v.  Phitaddphia, 
56  Pa.  119;  Johnaon  v.  PhiladelpMa,  60  Pa. 
446. 

The  court  has  sustained  an  ordinance  regu- 
lating the  weight  of  loads  which  vehic^  may 
carry  through  the  public  streets. 

2faole  V.  Augtuta,  5  Qa.  548. 

The  ordinance  applied  to  all  vehicles  which 
by  the  manner  of  their  employment  made  the 
use  of  the  puMio  streets  a  direct  source  of  profit 
or  revenue  to  their  owners. 

at.  Louia  V.  Woodruff,  4  Mo.  App.  189,  See 
Howland  v.  Chicago.  108  HI.  490;  Knoxvitle  v. 
Sanford,  18  Lea  (Tenn.)  545;  Brooklyn  v.  Bret- 
tin.  57  N.  Y.  591;  Sannibai  v.  Price,  29  Ho. 
App.  280. 

The  power  contained  In  the  dty  charter 
under  which  this  ordinance  was  enacted  au- 
thorized this  ordinance  In  terms  as  clear  and 
unmistakable  as  could  be  framed  in  language. 

City  Charter,  chap.  4,  87. 

Hltchell*  J.,  delivered  tbe  o|dnion  of  the 

court: 

The  ordinance  under  which  the  defendants 
were  convicted  was  assumed  to  be  enacted 

under  the  provision  of  the  charier  of  the  City 
of  Minneapolis  authorizing  the  dty  coundl  "to 
license  and  regulate  backmen,  draymen,  ex- 
pressmen and  all  other  persons  engaged  in 
carrying  passengers,  baggage  or  freight,  and 
to  regukte  their  charges  uereon."  Tbe  or- 
dinance provides  that  "'no  person  or  persons 
shall  hire  out,  keep  or  use  for  hire,  upon  the 
streets  of  the  City  of  Minneapolis,  any  vehicle 
of  any  description  or  name  whatever,  eitber  for 
the  conveyance  of  passengers,  or  for  the  con- 
veying or  tran^rtation  of  goods,  wares  or 
merchandise,  or  other  articles,  from  place  to 

Slace  within  said  city,  without  a  license  so  to 
o."  It  is  unnecessary  to  consider  whether 
the  evidence  brinjgs  the  case  within  tbe  pro- 
visions of  this  ordinance;  for,  if  it  does,  we  are 
satisfied  that  the  ordinance  would  not  be  au- 
thorized by  the  charter. 

The  provision  of  the  charter  referred  to  is  a 
grant  of  police  power  designed  to  operate  alone 
upon  those  who  are  engaged  in  business  in  the 
city  as  carriers  of  persons  or  property  for  hire. 
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and  to  so  reftulate  them  as  to  prevent  extor- 
tion, impoeltion  or  wrong  to  strangers  or  otbcrs 
who  employ  them  for  that  purpose.  This  is  a 
rightful  exercise  of  the  police  power,  and  one 
which  has  never  been  questioned.  As  both 
parties  seem  to  have  trie<l  the  case  upon  a 
somewhat  erroneous  theory  of  the  law,  the 
evidence  as  to  the  nature  of  dcfendaata'  busl- 
oees  and  their  maoner  of  conducting  it  is  not, 
perhaps,  as  full  or  exdidt  as  it  might  have 
been.  But,  as  we  understand  it,  the  defend- 
ants were  not  at  all  eogafccd  in  business  as 
carriers  of  persons  or  property;  buttfaey  owned 
a  number  of  wagons  and  teams,  which  tbey 
hired  out  by  the  ^y  to  those  who  bad  goods 


or  freight  to  transport,  the  hirer  himself  usfng 
and  controlling  the  team,  and  the  defendants 
chareing  him  in  proponion  to  the  time  he  used 
it.  In  short,  Ibat  the  business  df  defendaots 
was  conducted  precisely  as  that  of  a  livery- 
Diau,  the  ontr  difference  being  that  in  the  latter 
the  team  and  vebicle  aie  usually  hin-d  for  the 
purpose  of  being  used  in  the  transportation  of 
persons,  while  in  the  former  they  were  let  to 
be  used  in  carrying  property.  Thus  viewed, 
the  ease  comes  within  neither  the  letter  nor 
spirit  of  such  police  regulations  as  are  contem- 
plated by  the  charter. 
Judgment  reverted. 


KENTUCKT  COURT  OF  APPEALS. 


John  GAROAN  «t  al.,  Appti.. 
r  T. 
LOUISVILLE.  NEW  ALBANY  AND 
CHICAGO  R.  CO. 

(....Ky  > 

1.  A  perwm  owning  real  property  lo- 
cated on  a  •treet  cannot  be  deprived,  without 
oompensation,  of  his  outlet  tbrouffh  suob  street 
to  other  streeta  In  either  direction  by  atopplnR 
up  the  street  on  either  stde  between  bis  property 
and  the  nearest  Intersecting  street,  although  the 
part  of  the  street  dtooontinned  Is  not  In  front  of 
his  land. 

8.  fflffgf"g  »  street  between  the  land  of  an 
abutting  owner  and  the  nearest  Intersootlng 
8tT«et,  wttbout  fumtsbing  another  cooTeDlent 
and  reasonable  outlet  In  that  direction,  or  mak- 
ing oompeoBBtlon  for  the  damatres.  la  taking 

1  private  property  without  due  compensation. 

flDK     T:         (October  17. 188G.) 

APPEAL  from  a  judgment  of  the  Louis 
ville  Chancery  Court  in  a  proceeding  to  close 
up  a  portion  of  a  certain  street.  Beteraed. 
The  facts  are  stated  in  the  opioion. 
Meetrt.  Dodd  A  Dodd.  «.  P.  Oreconr. 
Cmt  *  Spindle  and  C  8.  Orabiba  for 
appellants. 

Jfettn.  B.  S.  Barker  and  E.  F.  Trabne. 

for  appellee; 

In  the  absence  of  any  constitutional  restric- 
tion itie  Legislature  has  power  to  vacate  streets 
and  highways,  or  to  invest  municipal  corpora- 
tions with  this  power. 

Dillon,  Hnn.  Com  666. 

An  owner  of  land  located  on  a  street  has  no 
more  Interest  in  the  street  beyond  the  bounds  of 
bis  lot  than  any  other  citizen,  and  has  no 
private  remedy  for  its  vacation. 

Brady  v.  SJtinJde.  40  Iowa,  578:  Elltirorth  v. 
Chielaimw  Co.  40  Iowa,  671;  Barrs.  Oskaloosa, 
45  Iowa,  276;  Sfiaiibttt  v.  St.  Paul  &  S.  C.  H. 
Co.  21  Minn.  602;  Taff  v.  Ohio  *  M.  R.  Co.  7 
Ind.  484;  Smit^  v.  Botton,  7  Cush.  254;  Bailej/ 
T.  Culver.n  Mo.  App.  182;  Wilder  v.  De  Cou, 
26  Minn.  11;  PotaekY.  San  Franeitco  Orphan 
Atulum,  48  Cal.  490;  Trnnaylvania  Unirertitjf 
V.  LezingUm,  8  B.  Mon.  27. 

A  public  road  belongs  to  nobody  but  the 
State,  and  when  the  government  sees  flt  to 

-6L.B.A. 


vacate  it,  tbe  consequential  loss,  if  there  be  any 
must  be  borne  by  those  who  suffer  it,  just  as 
they  would  bear  what  might  result  by  refusal 
to  make  it  in  the  first  place. 
MeOafa  App.  6  Cent.  Rep.  628, 114  Pa.  470. 

Prior*  J. ,  delivered  the  opinion  of  the  court: 

The  charter  of  the  City  ot  Ix)uisvine  pro- 
vides "thatsaid  city  may  at  any  time  institute 
suit  in  the  Louisville  Chancery  Court  for  Ihe 
purpose  of  closing  up  any  of  its  streets  or  alleys 
dividing  any  of  the  squares  or  lot«i  thereof,  and 
(0  such  suit  all  the  owners  of  ground  on  the 
sotiare  or  lot  shall  be  made  defendants;  and  if 
all  such  defendants  are  competent  to  act  for 
themselves,  and  shall  consent  to  the  closing  up 
prayed  for,  then  the  court  shall  render  the  de- 
cree accordihgly;  but  without  such  consent  said 
court  shall  bear  tbe  proof  made  by  the  parties, 
and,  if  satisfied  that  ihe  closing  would  be 
beneficial  to  said  city  and  not  injnnons  to  any 
party  not  consenting,  shall  renderadecreedos- 
ing  up  such  street  or  alley. 

An  ordinance  of  tbe  City  of  Loui>iville  ap- 
proved on  tbe  5th  of  November,  1886,  reads: 
"Be  it  ordained  by  the  general  council  of  the 
City  of  Louisville,  that  tbe  city  attorney  be. 
and  he  is  hereby,  auihnrized  and  directed  to 
enter  the  appearance  of  tbe  City  of  Louisville 
to  any  proceeding  that  may  be  instituted  in 
court  to  procure  Columbia  Street  lo  be  closed 
from  the  west  side  of  Fourteenth  Street  to 
the  west  side  of  the  grounds  of  the  Louis- 
ville, New  Albany  &  Chicago  Railway  Com- 
pany, and  to  consent  on  behalf  of  said  city  in 
said  proceeding  to  said  portion  of  said  dtreet 
being  closed." 

In  a  few  days  after  the  passage  of  ibis  ordi- 
nance the  City  of  Louisville  instituted  the 
present  action  alleging  that  the  closing  up  of 
said  street  ss  indicalod  in  tbe  ordinance  would 
prove  beneficial  to  the  city,  and  would  work 
no  injury  to  (he  property  iiolders  Ihcreon,  re- 
citing tbe  ordinance  by  which  the  consent  of 
tbe  city  is  fsiven,  and  asking  (he  chancellor  to 
inquire  into  the  facts  alleged,  and  if  true  ihnt 
the  street  be  closed,  etc. 

The  Louisville,  New  Albany  &  Chicago  Rail- 
way Company  tiled  its  answer  and  croF^s  peti- 
tion against  the  present  appellants,  in  which  it 
unites  with  the  Ciry  of  Louisville  in  ashing  that 
Co!:]mbia  Street  be  closed,  for  the  reason  that 
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it  would  prove  beneficial  to  the  corporatloD  and 
result  in  oo  iDjury  to  the  property  holders. 

This  is  Id  tact  a  controversy  between  the 
corporatioD  and  the  appellants  whose  property 
borders  od  Columbia  Street,  the  attorney  for 
the  city  coDsenting  because  he  had  been  so 
directed  by  an  ordinance  of  the  city  council. 

The  real  estate  owned  b^  these  appellants,  and 
upon  which  they  live,  lies  between  14ib  and 
ISUi  Streets,  and  Columbia  Street  is  between 
Rowan  and  Duncan  Streets. 

There  is  much  confiict  in  the  testimony  as 
to  the  injury  sustained  by  these  lot-ownera  in 
the  event  Columbia  Street  should  he  closed  at 
the  point  and  in  the  manner  directed  by  the 
ordinance. 

It  is  matntaiaed  by  the  Railroad  Company  or 
by  the  city  that  the  mode  of  ingress  and  egress 
to  and  from  this  property  is  in  no  wise  dis> 
turbed,  and  that  awb  Is  the  condition  of  Co* 
lumbia  Street  where  the  obstruction  complained 
of  Is  said  to  exist,  that  travel  in  vehicles  would 
be  dangerous  by  reason  of  railroad  tracks  and 
the  moving  of  cars  that  have  already  in  effect, 
for  the  purposes  of  travel,  closed  this  street;  still 
It  appears  that  those  living  on  Colombia  Street, 
and  Who  wish  to  go  east  to  the  main  or  busi- 
ness part  of  the  city,  must  first  go  west  oa  Co- 
lumbia to  15tb  Street,  and  then  north  or  south 
to  some  other  street  and  tbence  east  to  the 
renter  of  trade. 

The  Legislature  in  giving  this  power  to  the 
city  council  has  been  carenil  to  guard  the  in- 
terest of  those  owning  property  on  a  street,  and 
before  it  can  be  closed  it  must  appear  that  It 
will  be  of  benefit  to  the  clty.and  not  Injurious  to 
the  owner  of  the  property  borderiugon  the  street. 

While  many  of  the  witnesses  say  that  the  ap- 
pellants ought  not  to  complain  because  they 
are  not  injured,  the  fact  exists  that  the  ingress 
and  egress  to  and  from  their  houses  to  14th 
Street  is  closed  if  this  ordinance  of  the  city  is 
enforced,  and,  as  a  result,  when  tliey  wish  to 
travel  east  on  foot  or  in  a  vehicle,  they  must 
go  west,  leaving  14lh  Street  behind,  and  travel 
to  15th  Street.  That  ibis  works  an  inconven- 
ience and  injury  to  the  lot-owners,  who  had  in 
the  first  place  but  two  modes  of  ingre-ss  and 
egress,  is  too  plain  a  proposition  to  be  contro- 
verted; and  besides  the  tact  of  the  injury  ia 
estiUillshed  upon  testimony,  not  in  effect 'dis- 
puted, as  to  the  great  inconvenieDce  that  must 
necessarily  result  to  the  owners  of  lots  border- 
ing on  this  street  and  lying  between  14tb  and 
15th  Streets. 

The  case  of  Bailey  v.  Culver,  found  in  12  Mo. 
App.  175,  is  the  strongest  case  referred  to  by 
counsel  for  the  appellee  in  support  of  the  right 
of  the  city  to  close  this  street  either  for  its  own 
use  or  for  the  benefit  of  the  LouisTille,  New 
Albany  &  Chicago  Railway  Company. 

In  that  case  a  deflected  alley  was  substituted 
for  a  straight  one,  and  the  court  in  substance 
said  that  this  change  was  as  harmless  to  the 
absolute  rights  of  the  parties  complaining  as 
if  the  obstruction  was  on  a  street  in  any  other 
part  of  the  dty. 

The  rale  laid  down  in  that  case  accords  to 
the  owner  of  a  lot  abutting  on  a  public  street  a 
vested  right  to  the  easement,  ouljr  in  so  far  as 
his  boundary  line  extends;  and  ibis  right,  says 
the  court,  "  is  as  fully  protected  against  inva- 
sion by  legislative  or  municipal  agencies  as  the 
6  L.  K.  A. 


right  to  his. home  or  his  farm.  But  beyond  the 
limits  of  contiguity  with  his  lot,  his  rights  In 
the  easement  are  only  those  of  a  member  of  the 
public  at  large.  If  he  could  claim  more  than 
these  at  a  longitudinal  distance  of  fifty  feet 
from  his  lot,  he  could  claim  the  same  at  a  dis- 
tance of  a  mile  or  of  ten  miles." 

The  court,  in  the  case  cited,  was  using  this 
argument  In  reference  to  the  facts  of  the  par- 
ticular case  upon  the  idea,  as  said  in  tbe  opin- 
ion, that  "other  egress  being  still  provided  for 
them,"'  etc, 

IF  the  owner  is  confined  In  his  right  to  the 
enjoyment  of  the  easement  in  so  far  as  this  lot 
borders  on  the  street,  it  then  follows  that  the 
owners  of  these  lots  located  on  Columbia  Street 
between  14th  and  15th  Streets  may  be  denied 
all  access  to  their  lots  by  closing  the  approach 
from  each  end  of  the  street,  anathe  only  rem- 
edy is  a  resort  to  an  indictment  upon  the  idea 
that  it  constitutes  a  public  wrong  and  not  a 
private  injury.  Nor  does  it  follow  because  this 
vested  right  to  the  easement  exists  to  enable 
him  to  approach  the  streets  running  north  and 
south  in  front  of  the  square  in  whidi  the  prop- 
erty is  located,  that  he  can  assert  the  same  right 
in  regard  to  all  the  other  streets  in  the  mj. 
The  owner  has  purchased  his  property  located 
on  a  street  where  his  approach  and  egress  are 
uointerceptedfrom  the  street  adjoining.  He 
has  an  outlet  east  and  west  and  no  other,  and 
to  close  either  or  both  is  a  private  injury  for 
which  he  should  have  redress,  unless  another 
way  is  created  that  affords  him  a  like  conven- 
ience; and  the  mere  fact- that  it  may  be  a  few 
feet  longer,  or  crooked  instead  of  straight,  is 
not  such  an  invasion  of  his  rights  as  would  re- 
quire the  chancellor  to  interfere  or  ^ve  to  him 
an  action  at  law  for  damages. 

In  the  case  of  Smith  v.  Botton,  7  Cush.  255, 
the  owner  of  lots  had  sued  the  city  for  dam- 
ages caused  by  the  discontinuance  of  a  part  of 
Market  Street.  On  the  trial  the  court  told  the 
jury  that  the  plaintiff  was  not  entitled  to  dam- 
ages because  neither  of  his  lots  abutted  on  that 
part  of  Market  Street  discontinued.  The  case 
went  to  the  Supreme  Court  of  the  State,  and  it 
was  held.  Chief  Justice  Shaw  delivering  the 
opinion,  that  the  direction  given  by  the  trial 
judge  was  proper,  and  that  the  iuconvenience, 
if  any,  sustained  by  the  appellant,  wasnotsuch 
an  injury  as  entitled  him  to  damages  within 
the  true  intent  of  the  law. 

In  that  case  the  court  said:  "  There  Is  obvi- 
ously a  difficulty  in  laying  down  a  general  rule 
npphcable  to  all  cases,  but  as  the  petitioner 
had  free  access  to  all  his  lots  by  public  streets, 
he  was  not  entitled  to  recover,  although  by  the 
change  he  was  obliged  to  go  somewhat  further 
than  he  otherwise  would;"  and  the  rule  Uiere 
laid  down  was  followed  b^  the  Missouri  case, 
that  the  damage  was  linuted  to  some  estate 
bounded  on  that  part  of  the  highway  discon- 
tinued. 

It  must  be  conceded  that  the  two  cases  cited 
sustain  the  judgment  IkIow  as  well  as  the  views 
of  counsel  appearing  in  this  court  for  the  city; 
but  After  giving  to  each  case  the  most  careful 
consideration,  we  are  unable  to  see  why  such 
an  injury  is  not  direct  and  specific  in  its  charac- 
ter and  easilv  distinguished  from  remote  and 
contingent  rights  that,  when  disturbed,  affect 
the  entire  public. 
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We  are  aware  that  the  injaiy  resnlting  from 
a  public  DuisaDce  may  be  greater  id  degree  to 
one  citizen  than  another,  and  still  the  one  who 
is  the  greatest  sufferer  must  look  to  a  public 
proeecutioa  to  suppress  it;  but  where  the  dam- 
age is  direct  and  immediate,  such  as  depriviDg 
the  owner  of  property  bordering  on  a  street  or 
alley  of  the  rights  of  ingress  ttnd  egress  by 
stopping  up  one  end  of  the  street  or  alley,  and 
providintc  no  other  means  of  egress  to  other 
streets,  the  party  injured  is  entitled  to  bis  ac- 
tion for  damages,  or  the  corporation,  whether 
municipal  or  private,  seeking  to  appropriate 
the  street  to  its  own  use,  must  resort  to  the  writ 
at  ad  quod  damnum  and  under  it  compensate 
the  owner  for  the  injury  sustained. 

This  court,  since  the  o[>iDion  in  the  case  of 
LexiTigUm  ds  0.  R,  Co.  v.  Applegate,  8  Dana, 
289,  was  deliTered,  has  universally  held  that 
this  right  of  property  in  the  streets  is  as  invio- 
lable as  the  property  in  the  lots  themselves,  and 
the  case  of  Tran^nania  Unioenityv.  Lacing- 
ton,  8  B.  Hon.  37,  settles  the  rights  of  the  par- 
ties in  this  case. 

In  discussing  the  constitutional  question  pre- 
sented in  that  case,  Gh^f  Juatiee  Robertson, 
speaking  for  the  court,  said:  "As  a  private 
right  it  must,  like  that  of  vicinage,  be  limited 
by  its  own  nature  and  end;  that  is,  chiefly  by 
the  necessity  of  access  to  and  outlet  from  the 
ground  of  each  proprietor." 

This  right,  therefore,  is  not  to  be  determined 
by  the  mere  fact  as  to  whether  the  property  af- 
fected by  the  obstruction  borders  immediately 
on  that  part  of  the  street  obstructed;  but,  has 
the  owner  been  deprived  of  convenient  access 
to,  and  outlet  from,  his  pound?  And  "Beycud 
some  such  general  limit,  as  to  each  proprietor  of 
ground  in  the  city,  the  fctreets  are  altogether 
public  highways,  and  subject  like  other  public 
roads  to  alteration,"  etc. 

It  was  expressly  held  iu  the  Trantylvania 
Vhivernty  Case,  tupra,  that  this  vested  right 
In  the  street  was  not  co-extensive  with  all  the 
Btreeta  and  allevs  of  the  city,  butlthat  "  the 
owner  of  ground  on  any  street  in  Lexington 
has  a  right,  as  inviolable  as  it  is  indisputable, 
to  the  common  and  unobstructed  use  of  the 
contiguous  highway,  so  far  as  It  may  be  neces- 
saty  for  afforcung  him  certain  Incidental  ease- 
ments and  services  and  a  convenient  outlet  to 
other  streets.  And  of  this  right  the  Legislature 
cannot  deprive  bim  without  his  consent  or  a 
just  compensation  in  money." 

If  in  the  nature  of  a  private  rigK,  and  suc^ 
is  the  doctrine  recognized  by  this  court,  then 
uiv  obstruction  that  deprives  the  property 
holder,  in  a  case  like  this,  of  the  legitimate  use 


of  the  street  without  his  consent,  or  by  due 
process  of  law,  is  in  violation  of  his  right  of 
property. 

We  are  not  to  be  understood  as  holding  that 
Bucb  is  the  nature  of  the  right  vested  m  the 
property  holder,  as  to  prevent  any  change  or 
alteration  of  a  street  under  proper  legislative 
authority,  where  there  is  atill  left  convenient 
and  reasonable  access  to  and  outlet  from  the 
ground  of  the  owner,  for  at  least  tliis  is  the  right 
he  acquires  in  the  streets  or  alleys  upon  which 
his  wopraty  is  located.  Kor  is  it  a  question  aa 
to  the  increased  or  diminished  value  of  his 
property  by  reason  of  an  improvement  that 
causes  the  obstruction.  His  property  might  be 
increased  in  value  by  obstructing  or  closing 
the  whole  street,  and  still  if  the  right  of  ingress 
and  egress  is  taken  from  him  whollv  or  par- 
tially, so  as  to  work  an  injury,  it  is  takiCig  pri- 
vate property  without  first  making  just  com- 
pensation. Tbisright  the  citizen  isenlitled  to, 
whether  he  travels  on  foot,  horseback  or  in  his 
carriage.  It  is  as  sacred  to  the  one  as  the  oth- 
er, and  the  fact  that  teems  are  not  used  on  the 
street  is  no  response  to  the  complaint  made. 

In  the  case  of  Fulton  v.  Short  Soute  JRaitwap 
Transfer  Co..  8S  Ey.  640.  it  was  held  that  "tbe 
construction  of  a  railroad  on  a  street  was  not 
per  m  an  encroachment  upon  the  rig|hts  <A  tbe 
abutting  lot-owner,  bnt,  when  depnved  of  the 
reasonable  use  of  the  street  by  ila  construction, 
he  may  apply  to  tbe  courts  for  relief."  It  was 
there  held  tlutt  the  construction  of  an  elevated 
railroad,  by  reason  of  the  manner  of  its  eleva- 
tion, was  not  an  unreasonable  obstructioD. 
That  case  sustains  the  doctrine  announced  in 
this  case,  in  holding  that  individual  rights  will 
not  be  disregarded  that  public  beoefltBinay  ac- 
crue. 

Tbe  consent  of  the  city  was  given  to  tbe 
Railroad  Company  for  the  reason,  no  doubt, 
that  the  Improvement  to  be  made  by  tbe  use  of 
the  street  was  regarded  as  beneflciaf  to  tbe  city, 
and  in  this  view  of  the  case  the  appropriation 
by  tbe  Railroad  was  proper  if  the  rights  of 
others  were  not  affected  by  it.  As  the  case  la 
here  presented  the  city  has  deprived  tbe  ap- 
pellants of  their  right  to  the  proper  and  neces- 
sary use  of  the  street  by  cloaiog  It  for  the  ben- 
efit of  the  Railroad  Company;  and  If  closed  bv 
the  city  for  its  own  purposes,  tbe  same  consti- 
tutional question  would  arise.  Neither  could 
appropriate  the  street  to  the  injury  of  the  prop- 
ettyholder  without  making  just  compensation. 

Thejudgment  below  t«  reverted,  with  directions 
to  dismiss  tbe  petition  of  the  (aty  and  tbe  an- 
swer and  cross  petition  of  the  Ifailroad  Com- 
pany without  prejudice. 
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Solon  L.  WILEY 
a. 

INHABITAm'S  OF  ATHOL. 

(....Ma8B.....lJ 

1.  ▲  gwwttntee.  by  mw  ftamlahln|p  a 
water  ■amilj'a  of  a  saJBoleDt  snpply  to  run  a 
oertaln  uomDer  of  hydraDts  at  tbe  same  time 
and  throw  full  streams  over  Uie  tilyhest  bnildlncs, 

•  L  B.A. 


JUDICIAL  COURT. 


Is  In  the  nature  of  a  oondMon  iweoedent,  tbe  per- 
formanoe  of  wblofa  Is  neoesBsiT  to  enable  him  to 
recover  tbeagreed  price  for  the  uae  of  tbe  water 

for  RU7  period. 

8.  When  a  contract  bM  been  perftomed 
tn  a  aobetantlal  part  and  the  other  partr 
has  voluntaiiljr  aooepted  and  leodved  tbe  benefit 
of  the  pert  peirformauoe  knowlnjr  that  the  oon- 
traotlsnot  betn^ fUUrperformed,  the  perform- 
anoe  of  the  residue  cannot  bfriaeiitea  oa  as  a 
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ooDdltion  preoedeat  to  paymeot  tor  Imieflli 
received  from  the  part  performaiioe. 

5.  The  dlAonlty-  of  AmUtrmlnlng  tlw 
mwmre  drnmrngem  for  fidinra  fuUr  to 
oomplr  irith  the  terms  of  a  ooDtraot  for  a  water 
lupplr  will  not  prerent  a  nibitaDtlal  part  per- 
fbrmanoe  from  changing  a  wanranty  which  oon- 
rtttntes  a  ocmdition  preoedent  into  an  Indqwnd- 
entoovenant. 

4.  namagot  ralltoed  b;f  IndtrldnaJbi  in 
their  property  bjr  reason  of  tettare  tofnr- 
nlah  a  stipulated  supidr  of  water  to  a  town  can- 
not t>e  taken  into  aoooont  tn  determining  the 
damage  to  the  town. 

0.  ▲  reooapment  may  be  made  in  a  suit  for 
the  price  of  a  water  supply  undera  ooutiaot,  of 
tbe  damages  suirtalned  frtHD  plalntUTs  failure  to 
comply  with  tbe  terms  of  the  oontiaot. 

6.  Therec«rd«oftb«wi»t—  to  >  leettny 
of  stocAdioUtera*  reoiting  that  the  object  of 
oertam  works  was  to  improve  tbe  quality  of 
water  furnished  by  the  oorporatton,  are  admis- 
sible to  show  the  purpose  of  the  works  voted 
for,  where  at  the  time  of  this  meeting  the  oon- 
tromsy  In  suit  Iwd  not  arisen. 

(January  S,  1800.} 

ON  defendants'  exceptions.  OverruUd. 
This  was  an  action  id  the  auperior  Court, 
"Worcester  County,  to  recover  the  rental  of 
certain  hydrants,  furnished  under  a  contract 
for  8  water  supply. 
The  facts  are  stated  in  the  opinion. 
Metart.  Frmnk  P.  OovlcUnc  and  B.  P. 
SMiith,  for  defendants: 

Tbe  question  whether  ttie  petformance  of  a 
given  Btipnlatlra  In  a  contract  is  a  condition 
precedent  to  reoorery  against  the  opposite  par- 
ty  depends  upon  the  intention  of  tbe  parties,  to 
be  gathered  from  the  language  of  the  individ- 
ual iostrument  itself.  The  oraer  of  the  stipu- 
lations is  of  little,  if  any,  consequence, 

Mmolaad  v.  IaoOi,  11  Pick.  161;  KnigU  v. 
Km  Sngland  Wonted  Co.  2  Cusb.  271,  286; 
Eitchit  V.  Attinton,  10  East,  295;  Seeger  v. 
Duthie,  8  C.  B.  N.  S.  68;  Orooekeiniv.  FMeher, 
t  Hurlst.  &  N.  912;  Zoufior  t.  Bangt,  60  U.  B. 
2  Wall.  728  (17  L.  ed.  768);  Hare,  ConL  687 
etaeq. 

The  cases  where  stipulations  and  covenants 
have  been  held  Independent,  as  going  to  only 
apart  of  the  consideration,  aredisungniahable. 
Ttoae  cosoa  are  where  twodistlnct  and  separ- 
able things  are  promised  to  be  done,  as  two 
aeparate  ineces  of  property  to  be  conv^ed  for  a 
gross  sum,  and  one  thing  is  done,  or  one  piece 
of  property  conveyed,  and  the  other  not. 

Fordage  v.  CoU,  1  Wms.  eaund.  830,  note  4, 
rule  8;  aampton  v.  Somertei  Iron  Workt  Oo.  6 
GraT,  120;  Leighton  v.  Memve,  117  Mass.  60; 
Smmtt  T.  Nm  Enifiand  Worked  Oo.  ntpra. 

The  foUowing  eases  are  cited  upon  ue  gen- 
eral propositioDS  of  tbe  dependency  of  tbe  de- 
fendant s  obligation  to  pay  tbe  price  upon  the 
performance  of  the  stipulation  in  quesuon: 

QeOe*  T.  Ryan,  115  Mass.  696;  Hdpgood  t. 
Bhav),  106  Mass.  376;  Gardiner  r.  Gorton,  16 
Mass.  600;  Kane  v.  Bood.  18  Pick.  281;  Smith 
T.  Brady,  17  N.  Y.  178;  MeHuHn  T.  Stone.  87 
Ohio  St.  49;  Witherow  v.  Witherow,  16  Ohio, 
288;  OhampUnv.  Bowtey,  18  Wend.  SS8;  Bar- 
rit  T.  I^t,  1  Watts  &  S.  801. 

An  act,  the  performance  of  which  Is  stipu- 
lated for,  cannot  be  apporUmied. 
6L.R.A. 


SOen  T.  Topp,  6  Exch.  424;  Lotcber  v.  Bang*, 
60  U.  8.  2  Wall.  738  (17  L.  ed.  768). 

It  is  a  distingniBhing  characteristic  of  an  In- 
dependent covenant  or  stipulation  that  it  may 
be  Mid  for  in  damages. 

Pordage  v.  (hie,  1  Wms.  Bannd.  890,  note 
(4).  i. 

JfeMT*.  W.  8.  B.  Hopkins  and  Frswk 
Bolkelew  Smith,  for  plaintiff: 

Lord  Mansfield  laid  down  the  rule  to  be: 
'  'Where  mutual  covenants  go  to  the  whole  con- 
sideration oo  both  ddes,  tbey  are  dependent 
covenants,  the  one  precedent  to  tbe  other.  But 
where  they  go  only  to  a  part,  where  a  breach 
may  be  paid  for  in  damages,  then  the  defend- 
ant has  a  remedy  on  his  covenant  and  shall  not 
plead  it  as  a  condition  precedent." 

Boone  V.  Btfre,  1  H.  Bl.  278,  note. 

In  sanwrt  of  onr  oontmtlon  we  dte  gener- 
ally: 

£CniffAt  V.  New  Eng.  Wor»ted  Oo.  3  Cusb. 
271-288;  Couch  v.  Ingertoil.  3  Pick.  292-800; 
BojAim  V.  Toung,  11  Mass.  802;  Tileiton  v. 
NeweU.  18  Mass.  406;  Kane  v.  Hood,  18  Pick. 
281;  Howlandv.  Leaeli,  11  Pick.  164;  Weat  v. 
Fiatt,  120  Maas.  431:  Boons  v.  Eyre,  2  W.  Bl. 
1813;  Bunloeke  v.  Blaeklom,  2  Baund.  166; 
BetUni  V.  Qye,  L.  R.  1  Q.  B.  Div.  188;  Camp- 
Mi  V.  Jonet,  6  T.  R.  S7t);  Ritchie  v.  Atkinmm, 
10  East.  396;  Ha^>do(k  v.  Qeddee,  Id.  666;  Da- 
vidson V.  Qvaynne,  13  East,  881;  Storerv.  Qor- 
don,  8  Maule  &  8.  808;  Fotkergill  v.  WaUon. 
8  Taunt.  676;  Behn  v.  Burneet,  8  Best  &  B. 
751;  Avery  v.  Withon,  81  N.  Y.  841;  Lowber 
V.  Bangt,  60  U.  8.  3  Wall.  738(17  L.  ed.  7(^; 
Iknimm  v.  Von  Lingen.  118  U.  S.  40  (38  L.  ed. 
885);  Norrington  v.  Wright,  115  U.  B.  208  (39 
L.  ed.  868). 

In  several  of  the  above  cases  the  provision 
was  held  to  be  dependent,  and  a  condilion  pre- 
cedent on  tbe  ground  that  it  went  to  the  es- 
sence of  the  contract;  and  in  a  charter-per^ 
case,  Norrington  v.  Wright,  eupra.  Gray,  X, 
nid:  "In  the  ccntncts  of  merchants,  ume  is 
the  essence." 

The  town,  after  acceptance,  paid  the  rental 
of  the  hydrants  up  to  January.  1885,  that  la, 
for  seven  and  a  half  years  at  least. 

If  the  clause  is  nevertheless  construed  as  a 
condition  precedent,  the  defendants  wiuved  it 
by  such  acceptance  and  performance. 

Avery  v.  WiUton,  81  N.  Y.  841;  Behn  v. 
Burneu,  8  Beat  &  8.  751;  Weet  v.  Ptatt,  190 
Mass.  421;  Thayer  v.  Wadeworth,  19  Pick.  949; 
Piiat  V.  JOoaie,  5  Best  &  8.  20. 

The  acceptance  of  the  works  after  trial,  and 
the  long  performance  of  the  contract  on  both 
sides,  amount  to  an  equitable  estoppel  in  paita 
against  the  defendants. 

Blgelow,  Estoppel,  4th  ed.  688. 

The  following  cases  are  in  point,  arising  as 
they  do  on  all  sorts  of  contracts,  and  on  varied 
conditions  of  fact: 

Blake  V.  Exchange  Mut.  Ine.  Go.  12  Gray, 
371,  272;  Booker  v.  Hubbard,  102  Msss.  289; 
Daniele  v.  Edaarde,  72  Ga.  196;  Keyea  v.  ^n- 
lan,  68  Wis.  845:  Neat  York  L.  Ina.  Oo.  v.  Eg- 
Oekon,  06  U.  8.  678-677  (24  L.  ed.  841,  848); 
Fheenvit  2na.  Go.  v.  Boater,  106  U..8.  80-88  (37 
L.  ed.  66,  66);  Globe  Mut.  L.  Ina.  Co.  v.  W^ff, 
96  U.  B.  886  (34  L.  ed.  887). 

The  evidence  admitted  against  tbe  defend- 
ant's objectlm  was  rightly  admitted.  It  was 
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in  tbe  nature  of  the  declaration  hy  the  com- 
pany,  which  is  the  beneticial  pbuntiff  here,  ac- 
compaoying  its  acts,  which  were  relied  on  by 
the  oefendantB  as  admlssloos  of  matter  material 

to  the  defense. 

Datiia  v,  Coimrn,  128  Mass.  877;  Peate  v. 
Brown,  104  Mass.  2»1;  Ptrrg  v.  Porter.  121 
HaasrdS^i;  Tkataier  ^^hinnej/,  7  Allen,  146. 

Field.  •7'.,  delivered  theoplnlooof  the  court: 
The  counsel  for  the  defvndaut  at  the  arm- 
maxi  waived  the  exception  taken  to  the  rulfeg 
of  the  court  in  respect  to  the  quality  and  purity 
of  the  water  required  by  the  contract.  The 
most  important  exception  is  to  the  refusal  of  the 
court  to  rule  that  the  plaintiff,  in  order  to  re- 
cover, must  prove,  as  a  conditioo  precedent, 
that  during  all  the  time  covered  by  the  dec- 
laration, a  sufficient  supply  of  water  had  been 
furaished  "  to  run  eight  hydraots  tX  the  same 
time,  aed  throw  full  streams  of  water  over  the 
faighestjbuildlng  in  either  village  io  said  Town," 
and  to  the  instructions  given  upon  this  part  of 
the  case. 

The  presiding  justice  apparently  was  of 
opinion  that  the  covenant  to  "furnish  said  Town 
at  all  times  with  a  full  and  ample  supply  of 
water  from  said  hydrants  and  from  each  and  all 
of  them  for  the  purpose  of  extinguishing  fires," 
was  the  principal  covenant;  and  that  the  guar- 
anty of  a  sufficient  supply  "to  run  eight  hy- 
drants at  the  same  time,  and  to  throw  full 
streams  of  water  over  the  highest  building  In 
either  village  io  said  Town,"  was  an  independ- 
ent collateral  sttpulatioo;  and  that  if  the  prin- 
dpal  covenaut  or  the  guaranty  bad  not  been 
fully  performed,  this  would  not  defeat  the  ac- 
tion, but  the  defendant  could  recoup  any  dam- 
ages which  it  had  suffered  as  a  corporation  by 
reason  of  the  defective  performance.  The 
ruling  that  the  guaranty  was  an  independent 
BtipQlation  waa  made  "on  a  proper  construc- 
tion of  the  contract  itself  and  on  the  evidence 
as  to  the  practical  construction  put  upon  it  by 
the  parties  themselves.'^ 

The  evidence  was  that  the  contract  was  exe- 
cuted on  June  5,  1876,  the  selectmen  executing 
it  in  behalf  of  the  Town,  and  was  ratified  by  the 
Town  at  a  town  meeting  held  on  June  18,  1876. 
Subsequently,  at  a  town  meetiuft  held  od  July 
t,  1877,  the  committee  of  the  Town,  on  water 
supply,  made  a  report,  and  the  Town  then 
voted  to  "accept  the  waterworks,  so  far  as  re- 
lates to  their  use  by  the  Town  for  fire  purposes 
in  accordance  with  report  of  water commiitee," 
etc.  This  report  stated  that  "  the  committee 
have  located  for  use  of  the  Town  fifty  hydrants, 
twelve  of  which  ore  doable  and  thirty-eight 
single;  .  .  .  that  they  have  recently  witnessed 
a  trial  of  said  hydrants  with  hose  attached, 
nearly  all  of  them  proving  satisfactory,  and 
think,"  that  by  making  certain  changes  which 
had  been  agreed  upon,  and  "someolber  changes 
whichthe  committeemaydeemdesinible,  .  .  . 
the  Town  will  have  a  very  good  fire  service," 
over  that  part  of  its  teiritory  which  is  described 
in  the  leport.  The  committee  recommends 
"that  the  Town  by  vote  accept  the  said  hy- 
drants, under  the  terms  of  the  before-mentioned 
contract," 

There  was  evidence  that  certain  "changes 
had  taken  place  in  the  works  since  the  vole  of 
7tb  of  July,  1677,"  which  to  an  extent,  greater 
0UB.A. 


or  less,  improved  "  the  efficiency  of  the  woAs 
over  and  above  what  they  originally  were." 

The  Athol  Water  Company  was  incorporated 
under  Stat.  1877,  chap.  21,  and  it  purchased  all 
rlie  property  of  the  partnership,  called  the 
Athol  Aqueduct  Company,  and  "had  succeeded 
to  all  ihu  righrs  and  obligtttions  of  said  firm 
under  said  contract."  This  suit  was  brought 
for  the  benefit  of  the  corporation  by  the  sur- 
viving partner  of  the  firm  of  the  Atool  Aquft- 
duct  Company,  and  "  it  was  agreed  that  it  was 
correctly  brought  as  to  parties. '  The  defend- 
ant appareniW  has  enjoyed  the  use  of  the  water 
down  to  the  date  of  the  writ  at  lenst,  which  is 
December  31,  1887;  and  it  has  paid  for  the  use 
of  it  down  to  January  1, 188S,  a  deduction  from 
the  agreed  price  having  been  made  for  the  half 
year  ending  January  1,  1884.  The  amount 
claimed  to  have  become  due  on  July  1,  1885. 
has  been  adjusted  in  some  manner  by  the  par- 
ties, and  the  suit  is  prosecuted  lo  recover  for  the 
use  of  the  hydrants  from  July  1,  ItfSO.  to  July 
1,  1887. 

The  plaintiff  offered  evidence  "that  during 
the  time  alleged  he  furnished  the  defendant 
Town  at  all  inneswith  a  full  and  am  pie  supply 
of  pure  water  from  the  hydrants  referred  to  in 
the  contract,  and  from  each  and  all  of  them, 
for  the  extinguishing  of  tires.in  accordance  with 
the  interpretation  of  said  contract  adopted  by 
the  court."  The  defendant  offered  evidence 
' '  that  the  supply  of  water  so  furnished  was  not, 
during  some  or  all  the  time  covered  by  the 
claim,  full  and  ample  in  quantity  or  pure  in 
(quality  for  the  purpose  aforesaid,  and  accord- 
ing to  (he  construction  of  the  contract  adopted 
at  the  trial."  There  was  also  evidence  "that 
the  hydrants  would  not  at  .any  time  during  the 
time  covered  by  the  claim  comply  with  the 
provision  as  to  tbrowingeightBlreamsof  water 
at  the  same  time  over  the  highett  building  in 
the  village." 

If  the  word  "guarantee,"  In  the  contract,  was 
used  in  any  technical  sense,  it  must  have  been 
used  for  warranty  or  warrant,  because  there  is 
no  contract  of  a  third  person  which  is  guaran- 
teed. If  it  be  taken  to  mean  the  same  as  war- 
rant, then  the  agreement  is  lo  warrant  that  the 
specified  quantity  and  bead  of  water  shall  be 
furnished. 

It  is  aaid  that  the  English  courts  make  a  dis- 
tinction between  a  warranty  in  a  contract  of 
^Ic  of  a  specific  chattel  when  the  title  passes 
unconditionally  by  the  contract,  and  the  war- 
ranty is  collateral  to  thesale,  and  a  warranty  in 
an  executory  contract  of  sale  when  tbc  title  does 
not  pass  by  the  contract.  In  the  latter  case,  it 
is  said  that  by  the  English  law  the  buyer  can 
refuse  to  receive  and  accept  the  chattel  if  it 
does  not  conform  to  the  warranty,  but  that  in 
tbc  former  case  he  cannot,  although  he  may  re- 
cover or  recoup  his  damages  for  breach  of  the 
warranty.  By  our  law  the  buyer  can  rescind  a 
contract  for  breach  of  warranty  if  the  title  has 
passed,  and  can  return  the  chattel  or  refuue  to 
accept  it;  and  if  the  title  has  not  passed  hy  the 
contract,  he  can  refuse  to  accept  the  chattel  if 
it  does  not  conform  to  the  contract.  See 
Bryant  v.  leburgh,  18  Gray,  607;  Morm  v. 
Bracken,  98  Mass.  205. 

In  an  executory  contract  to  sell  and  deliver 
in  the  future  certain  things  described  iu  the 
atntract,  the  things  to  he  delivered  must  be 
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such  as  they  are  described,  and  a  warraoty  of 
kind,  quanUty  or  quality  in  auch  a  contract  is 
odIt  an  aKreemeot  that  the  things  delivered 
shall  be  of  the  specified  kind,  quantity  or  qual- 
ity; and  if  they  are  not,  tbebuyercan  refuse  to 
accept  them,  because  they  are  not  what  he  has 
agreed  to  buy.  This  is  not  the  rescission  of  an 
execuled  contract  by  the  buyer,  but  the  iion- 
performance  of  an  executory  contract  by  the 
seller. 

In  the  case  at  bar  the  guaranty  may  be  con- 
sidered either  as  deQning  what  should  constitute 
"a  full  and  ample  supply  of  water,"  or  as  fixing 
a  minimum  below  which  the  supply  should  not 
be  permitted  to  fall;  but  upon  either  construc- 
tion, the  plaintffF  must  furnish  the  amount 
guaranteed  ia  oi^er  to  perform  his  part  of  the 
contract.  It  is  true  that  by  the  contract  the 
Aqueduct  Company  was  to  furnish  hydrants 
and  lay  down  water  pipes  and  keep  the  pipes 
and  works  connected  with  tbem  id  repair;  but 
as  these  things  were  necessary  in  order  to  enable 
the  company  to  furnish  the  water,  it  cannot  be 
held  that  the  defendant  would  be  liable  to  pay 
anything  for  these  if  the  water  was  not  fur- 
nished. The  furnishing  of  the  water  was  the 
principal  thing  to  which  everything  else  was 
subordinate.  See  Bae<m  y.  Parker,  187  Ifasa. 
809. 

We  a^e,  therefore,  with  the  defendant's 
counsel  in  bis  contention  that  the  guaranty  was 
in  its  nature  a  continuing  condition  precedent, 
the  performance  of  which  was  necessary  to  en- 
able the  plaintiff  to  recover  Bemi-annually  the 
price  agreed  to  be  paid  for  the  use  tn  the 
hydrnnts. 

But  although  conditlous  precedent  mnat  be 
performed  and  a  partial  performance  is  not 
sufficient,  yet,  when  a  contract  has  been  per- 
formed in  a  substantial  part,  aod  the  other 
party  has  voluntarily  accepted  and  received  the 
benefit  of  the  part  performance,  knowing  that 
the  contract  was  not  being  fully  performed,  the 
latter  may  thereby  be  precluded  from  relying 
upon  the  performance  of  the  residue  as  a  con- 
dition precedent  to  bis  liability  to  pay  for  what 
he  has  received  and  may  be  compelled  to  rely 
upon  bis  claim  for  damages  in  respect  of  the 
defective  performance,  white  v.  Beeton,  7 
Hurlst.  &  K.  42;  Behn  v.  Burneaa,  S  Best  &  8. 
761;  Carter  v.  Seargilt,  L.  R.  10  Q.  B.  504; 
Putt  T.  Ihv>i€,  5  Best  &  8.  30;  JtmoMokn  v. 
Toung,  4  Best  &  8.  298;  Mill  Dam  Foundry  v. 
EoT^,  21  Pick.  417, 448;  Norrington  v,  Wright, 
llfi  U.  S.  188(29  L.  ed.  Sfltf);  HeiCbutt  v.  ffiek- 
Kon,  L.  R.  7  C.  P.  438.  See  Maryland  F.  &  M. 
Co.  V.  Ijorentz,  44  Md.  818;  Sampson  v.  Som- 
er$£t  Iron  Works  Co.  6  Grav,  120;  Kenieorthy 
v.  mevem,  182  Mass.  128;  Benjamin,  Sales,  4th 
Eng.  ed.  p.  647;  Leake,  Cont.  664. 

The  foundation  of  tnia  rule  undoubtedly  is 
that  it  would  be  unfair  that  a  party  should  re- 
ceive flod  keepa  part  of  what  he  hasbarfiaiued 
for  and  pay  nothing  for  it,  because  he  has  not 
received  the  whole.  The  technical  reason  given 
is  that  a  covenantee  or  promisee  must  be  held 
to  have  dispensed  with  the  performance  of  a 
condition  precedent,  as  such,  if,  with  knowl- 
edge that  the  condition  was  not  being  fully 
performed,  be  treats  the  contract  as  continuing 
and  takes  the  benefit  of  a  part  performance. 
There  are  difficulties  in  the  application  of  the 
rule,  particularly  in  detenniDing  what  consti- 
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tutes  such  a  part  performance  as  will  change 
the  condition  precedent  into  an  independent 
agreement.  It  aeema  that  the  performance 
must  be  of  a  substantial  part  of  the  contract, 
and  that  the  acceptance  must  be  under  such 
circumstances  as  to  show  that  the  party  accept- 
ing knew  or  ought  to  have  known  that  thecon- 
tract  was  not  being  fully  performed. 

There  is  a  further  difficulty  suggested  in  the 
present  cose,  namely,  that  the  contract  is  of 
aucli  a  nature  that  there  is  no  satisfactory 
measure  of  damages  if  the  full  and  ample  sup- 
ply of  water  guaranteed  was  not  furnished. 
If  a  full  and  ample  supply  was  furnished, 
which  yet  did  not  come  up  to  the  gaaranty,  the 
damages  could  not  be  large.  It  the  supply 
was  not  full  and  ample  and  not  up  to  the 
guaranty,  the  Town,  unless  it  bad  precluded 
itself  by  an  acceptance  of  the  works,  could  at 
any  time  have  given  notice  to  the  Aqueduct 
Company  and  have  refused  thereaFterto  receive 
the  water  and  to  accept  a  part  performance  of 
the  contract.  If  the  siippty,  such  as  it  was, 
was  a  substantial  benefit  to  the  Town,  and  the 
Town  continued  to  receive  and  use  it  knowing 
that  it  was  less  than  the  company  had  agreed 
to  furnish,  the  Town  ought  to  pay  someibing 
for  what  it  has  received. 

There  la  a  provision  to  the  contract  that  after 
the  expiration  of  fifteen  years,  and  within  the 
term  of  twenty-five  years,  the  company  will 
sell  and  transfer  its  rights,  title  and  interest  in 
the  reservoir  and  in  toe  pipes  [and  other  prop- 
erty connected  therewith,  to  <tbe  Town,  at  a 
raluation  to  be  determined  by  three  competent 
and  disinterested  men.  The  works  are  prop- 
erty and  have  been  treated  by  the  parties  as 
property,  the  value  of  which  can  be  estimated. 
We  have  no  doubt  that  the  value  of  the  use  of 
the  hydrants  by  the  Town  could  be  estimated 
by  a  jury,  if  the  contract,  instead  of  defining 
the  price,  had  provided  that  a  reasonable  price 
should  be  paicL  If  the  Town  has  received  a 
supply  of  water,  which  was  found  to  be  useful 
for  the  purposes  of  extinguisbio^  fires,  but 
which  was  less  Iban  the  supply  which  the  com- 
pany agreed  to  furnish,  we  have  no  doubt  that  it 
would  be  competent  for  a  Jury  to  determine  the 
difference  in  value  between  the  supply  actually 
furnished  and  that  agreed  to  be  furnished.  If 
the  Town  had  paid  the  company  the  stipulated 
price,  and  then  had  brought  suit  to  recover 
damages  because  the  supply  of  water  had  not 
been  what  the  company  had  agreed  to  furnish,  it 
cannot  be  said  that  it  would  be  impossible  to 
estimate  the  damages.  This  case,  we  think, 
cannot  be  taken  out  of  the  rule  we  have  stated 
on  the  ground  that  damage  for  the  breach  of  a 
contract  could  not  be  estimated  if  the  guaranty 
is  regarded  as  an  independent  agreement. 

Although  the  exceptions  do  not  show  that  the 
company  fiimisbed,  during  all  the  time  al- 
leged, a  full  and  ample  supply  of  water  for  ex- 
tinguishing fires,  yet  we  think  it  appears  that 
the  supply  was  such  as  to  be  substantially  use- 
ful for  ttiat  purpose,  and  was  received  and  used 
by  the  Town  with  knowledge  of  the  deficiency 
in  (he  supply,  if  there  were  a  deficiency,  and 
without  any  intimation  to  the  Aqueduct  Com- 
pany or  to  the  Water  Company  that  it  refused 
to  receive  and  accept  the  water  in  part  per- 
formance of  the  contract.  On  the  facts  which 
appear,  we  think  that  the  cowt  was  right  in 
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holding  that  the  euaranty  during  the  time 
covered  by  the  declaration  must  be  treated  as 
havlDg  become  in  effect  an  ind«»endent  agree- 
ment for  the  breach  of  which  damaged  might 
be  recouped  in  the  action. 

The  measure  of  damages  was  the  difference 
between  the  value  of  the  supplj  of  water  act- 
ually furnished  and  of  that  which,  by  the  con- 
tract, should  have  been  fumisbeid,  estimated 
with  reference  to  the  uses  for  which  It  was 
fnmlBbed.  Upon  the  question  of  these  dama- 
ges, the  exceptions  do  not  state  that  the  de- 
fendant offered  any  evidence  except  that  the 
supply  furnished  was  not  full  and  ample,  and 
was  not  equivalent  to  the  amount  guaranteed. 
The  ruling  that  the  damages  suffered  by  Indi- 
viduals in  their  property,  by  reason  of  the  fail- 
ure to  ftimish  the  stipulated  supply,  could  not 
be  taken  into  account,  was  undoubtedly  cor- 
rect. The  court  also  ruled  that  the  Town 
might  "recoup  any  damages"  It  had  suffered  as 
a  corporation  by  reason  of  the  failure  to  fur- 
nish a  full  and  ample  supply,  and  also  that  it 
might  "avail  itself  of  the  breach  of  the  so-called 
guaran^r  and  of  other  independent  stipuUtions 
in  the  contract  to  be  performed  by  the  plaln- 
tiSa  in  reduction  of  damages."  liils  ruling  is 
correct  as  far  as  it  goes.  If  the  defendant  de- 
sired a  more  spMiflc  statement  of  the  nature  of 
the  damages  which  might  be  recouped,  or  of  the 
evidence  which  would  be  competent  to  prove 
such  damages,  we  think  that  the  defendant 
ahonld  have  offered  evldenoe  and  leqaested 
suitable  rulings. 

It  appeared  in  evidence  that  in  ISUS  or  1888 
the  Athol  Water  Company  laid  water  pipes 
towards  Cut-Throat  Brook,  and  in  1884  pro- 
cured the  passage  of  Stat.  1884,  chap.  189.  and 
afterwards  erected  a  pumping  station  at  Silver 
Iiske  and  "coonected  it  with  its  aqueduct, 
but  soon  abandoned  it."  The  de^dant's 
oounsel  in  reply  to  an  Inquliy  by  the  court 
stated  that  he  should  contend  that  these  acts 
were  an  admission  by  the  corporation  and  by  the 
plaintiff  Wiley,  who  was  then  its  president,  of 
the  losufflciency  of  the  supply  as  to  qaantiQr 
and  quality,  then  being  fumisjied  to  Athol  un- 
der the  contract." 

The  plaintiff's  counsel  offered  in  evidence 
the  records  of  the  meeting  of  the  stockholders 
of  the  corporation,  "to  show  by  the  votes  then 
passed,  that  the  ob^t  of  laying  the  pipes 
towards  Cut-Throat  Brook,  and  of  taking 
the  water  of  Silver  Lake,  was  to  improve  the 
quality,  and  not  to  increase  the  quantity,  of  the 
water."  The  court  admitted  the  record  of 
the  votes  "which  recited  in  substance  that  the 
object  of  said  acts  was  to  improTa  the  quality  of 
thiwater."  ' 

The  acts  of  the  corporation  were  not  the  acts 
cf  its  president,  and  we  are  not  clear  that  evi- 
dence of  these  acts  was  competent  for  the  pur- 
pose contended  for  by  the  defendant;  but  Lf  it 
was,  we  cannot  say  that  the  records  were  not 
properly  admitted  to  show  the  purpose  for 
which  these  acts  were  done.  The  votes  con- 
tained a  declaration  of  the  purpose  of  the  cor- 

Ciration  In  ordering  the  ac^  dk>oe.  The  dec- 
ration  of  the  purpose  Is  a  part  of  the  doinjis 
of  the  corporation  by  the  authority  of  which 
the  acts  were  done.  It  does  not  appear  that 
at  the  time  these  votes  were  passed,  the  present 
conlroTersy  had  ariseo.  Apparently  it  is  the 
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common  case  of  declarations  accompanying 
acts  which  tend  to  explain  or  qualify  the  mean- 
ing of  the  acta,  and  whidi  are  owidderad  as  a 
part  of  the  ragata. 
Bxception*  overrvied. 


P.  8.  MURRAY  €t  al. 

V. 

Peter  ROBERTS. 

r....Hasa....) 

J .  Tcrtign  creditors  who  aeknowledfe 
the  receipt  of  a  "dividend  in  matter  of 
compoBlttoir*  In  cue  of  a  certain  Insolvent,  there- 
by reoocnise,  ratify  and  submit  to  tbe  Insolrenor 
prooeedlDsa  so  as  to  beoome  bound  thereby  In  the 
BRine  manner  as  if  tbey  wore  tesUeots  of  the 
State. 

8.  A  ctalHS  Is  provedwitUnthemflanfav  of 
Haas.  Pub.  Stat.,  H  80  and  en,  relatfaw  to  the  dis- 
cbarge of  olslms  proved  fn  Insolvency  proceed- 
Inga,  when  the  creditor,  wlthfullnotloeof  all  that 
baa  been  done,  has  ■ooeptod  a  dividend  declared 
thereon  altboiwta  the  only  proof  of  the  olalm  and 
the  amount  thereof  whs  the  schedule  of  otvditon 
filed  by  the  Insolvent. 

(January.  ISBOJ 

APPEAL  from  a  jud^nent  of  the  Superior 
Court,  Worcester  County,  in  favor  of  de- 
fendant on  agreed  facts,  in  an  action  fwamoont 
due  on  account  Affirmed. 

The  defense  was  a  dlacfaaige  in  insolveiMT 
proceedings, 
The  facts  are  stated  in  the  opinion. 
MeMtrt.  Arthur  M.  Taft  and  William  A. 
Oile,  for  plaintiffs: 

The  proof  of  the  claim  la  the  basis  of  juris- 
diction of  the  court  of  insolvency  to  discbarge 
a  debt  of  a  citlzeo  of  another  State. 

Clap  V.  Smith,  38  U.  8.  8  Pet.  411  (7  L.  ed. 
728). 

The  acceptance  of  a  dividend  after  the  dis- 
charge is  granted  does  not  give  jurisdiction  to 
the  court  befOTe  the  discharge  is  granted,  un- 
less the  claim  is  proved. 

Ibid. 

In  Chateau  v.  Riehardton.  13  Allen,  86S.  the 
court  decides  that  a  resident  of  another  State 
can  recover  judgment  and  have  the  execution 


NoTB.— Jrwotocncy,  fordm  endUon  6otmd  tm  Oom- 
pottttoaAeL 

That  foreign  oredltoia  waive  their  tl^it  to  object 
that  as  to  their  debt  the  law  relating  to  composi- 
tion with  creditors  Is  unconstitutional,  see  Blgelow 
V.  Pritchard.  21  Pick.  189;  Ffsber  v.  Currier,  7  Met. 
4M;  Gilbert  v.  Hebard.  8  Met  129;  CUrk  v.  BattA,  7 
Cush.4S6;  Harsh  v. Putnam,  8Gra7,6Sl. 

losofarasthecaseg  of  Klmberly  V.  Ely,  S  Phdc 
440,  and  Agoew  v.  Piatt,  16  Pick.  <17,  uidtold  the  doc- 
trine that  a  .torelgn  creditor  who  voluntarOr  proves 
his  debt  and  renives  hli  dtvidend  In  bmolveoiv 
prooeedlngs  Is  not  barred  by  the  dlBCdwrgo,  ther 
are  in  oonftlot  with  the  later  decisions.  See  Beal  v. 
Burohatead,  10  Cueh.  SSS. 

The  debt  referred  to  in  Stat.  18B4,  ohap. »,  I «,  la 
thb  original  debt;  and  when  this  cannot  be  enforaed 
by  suit,  (bat  wblota  Is  pureljr  ln<Mental  thereto,  or 
whiob  may  be  made  incidental  by  a  deoree  of  the 
c»urt,  oanoot  be  enforced.  UcKeown  t.  Oomwi 
«  New  Vog,  Bep.  OSB,  119  Mua.  US^^ 
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run  against  the  goods  and  estate  of  the  debtco-. 
after  the  discharge  of  the  debtor. 

JnJourTieap  t.  Gardner,  11  Cush.  86S,  the 
court  says  a  Dooresideiit's  debt  is  discharged  by 
the  fact  that  the  creditor  has  voluntarily  proved 
his  debt  and  become  a  party  to  insolvency  pro- 
ceedings under  the  laws  of  this  State,  citing 
Clav  V.  Smith,  mpra. 

We  do  not  overlook  the  decision  in  Kuttit  v. 
BoOe*,  6  New  Eng.  Bep.  83,  146  UasB.  418,  in 
which  this  court  has  more  recently  considered 
the  effect  of  the  acceptance  of  a  dividend  in 
composition  upon  the  constitutional  rights  of 
the  credUor  whose  amtract  was  made  before 
the  CompoBttlon  Act  was  passed. 

This  is  the  coostructimi  of  the  Gompoaition 
Act  as  affecting  citizens  of  this  State  who  proved 
their  claims  and  took  a  dividend  therefor.  It 
does  not  cover  the  point  raised  io  this  case,  of  a 
nonresident  who  has  not  proved  bis  claim;  and 
the  same  is  true  of  MeKeown  v.  Qumey,  6  New 
Eng.  Bep.  566,  147  Man.  103. 

&£^A)ester  v.Daruiger,  83  Fed.  Bep.  1,  it 
was  decided  that  a  nonresident,  who  comes  Into 
court  to  enforce  a  vendor's  lien  in  the  State  and 
court  whereiD  the  !n8<^veDcy  proceedings  are 
held,  and  obtains  the  sum  due  thereon,  does 
not  thereby  become  a  party  to  the  iosolvency 
proceediags,  so  as  to  be  concluded  by  tlwdebt- 
OT'adlsdiuse. 

Mmn.  Bice.  King  &  Rice,  for  defend- 
ant: 

It  must  be  admitted  that  the  plaintiffs,  being 
residents  of  another  State,  cannot  be  deprived 
of  their  right  to  sue  on  the  contract  with  Uie 
defendant  without  their  consent. 

Qvmuey  v.  Wood,  180  Mass.  608,  604. 

The  case  of  Eu^U  v.  BoUet,  6  New  Eng. 
Bep.  63,  146  Mass.  418,  is  exactly  in  point. 

The  case  of  Clay  v.  Smith.  38  tJ.  B.  8  Pet. 
411  (7  L.  ed.  738),  is  also  lu  point. 

Knowlton*  J.,  delivered  the  opinion  of  the 
court: 

It  has  repeatedly  been  decided  that  a  resi- 
dent of  another  State  who  volnntarily  aabmlts 
lilmself  to  the  jurisdiction  of  a  court  of  instd- 
vency,  by  proving  his  clsfm,  or  otherwise  par- 
tidpaling  in  the  proceedings,  waives  his  right 
to  object  that  the  Legislature  of  the  State 
which  created;tbe  court  has  no  coustitutloual 
right  to  pass  a  statute  which  will  discbarge  his 
debt  Clay  v.  Bmith,  38  U.  S.  8  Pet  411  (7  L. 
ed.  738);  Joumeay  v.  Qardner,  11  Cush.  855; 
.fftufuv.  50^,8  NewEog.Bep. 83, 146 Has8.418. 

The  plaintiffs  were  dmy  notiBed  of  the  pen- 
dency of  insolvency  proceedings  against  tbe 
defendant  in  this  Commonwealth,  and  of  his 
proposal  of  composition  with  his  creditors, 
and  of  the  order  of  a  dividend  on  tbe  offer  of 
oompositloD;  and  th^  wrote  to  the  register  of 
insoiTency  nqueating  him  to  remit  tbeamount 
erf  their  diTldend.  On  his  refosal  to  send  it 
without  having  their  receipt  for  it,  they  sent 
him  a  recdpt  which  expressly  acknowledged 
that  they  received  the  amount  as  a  "di^ideDd 
In  matter  of  composition,  case  of  Peter  Rob- 
erts, insolvent  debtor." 

Tills  was  a  recognition  by  the  plaintiffs  of 
the  Insolvency  proc^ediogs,  and  a  ratification 
of  them  and  submission  to  them,  so  far  ast^y 
purported  to  make  tbe  plaintiffs  [Hirties  entitled 
to  uiare  In  the  distribution  of  assets.  The  case 
6  L.  R.  A. 


is  brought  within  the  prlndple  laid  down  In 
Buitia  V.  Boltes,  supra. 

The  plaintiffs  could  not  avail  themselves  of 
the  advantages  resulting  from  the  proceedings 
in  insolvency  without  submitting  themselves 
to  the  consequences  which  the  law  imposes  on 
such  creditors.  If,  therefore,  by  the  terms  of 
our  Statute,  their  debt  is  diaehareed,  the  Stat- 
ute is  as  binding  upon  them  as  if  toey  bad  been 
residents  of  this  Commonwealth. 

It  is  argued  that  a  discharge  in  Insolvency 
does  not  in  terms  affect  foreign  creditors  unless 
they  have  proved  their  claims,  even  though, 
unda  Stat.  1884,  chap.  886,  thev  have  partici- 
pated in  tbe  proceedings,  and  have  accepted 
a  dividend.  And  it  la  said  that  the  plaintiffs 
did  not  prove  thdr  claim.  The  langusgeof  the 
discharge  covers  all  "debts,  which  have  been 
or  shall  be  proved"  against  the  debtor's  estate, 
thus  iacludtng  debts  proved  after  the  discharge 
is  granted.   Pub.  Stat.  chap.  1S7,  §  80. 

Until  the  passage  of  Stat  1884,  chap.  336, 
none  but  creditors  who  bad  proved  their  claims 
could  receive  a  dividend,  and  a  claim  was  said 
to  be  proved  only  when  It  had  been  allowed  bv 
tbe  court,  upon  presentation  supported  by  affi- 
davit in  Oie  form  required.  It  is  only  in  that 
sense  that  the  word  "proved"  is  now  used  in 
moat  parts  of  the  Statute,  Bat  the  question 
arises  whether,  in  the  application  of  g$C80  and 
81  of  Pub.  Stat.,  chop.  167.  to  a  case  Uke  tbe 
present.  It  is  not  used  in  a  broader  sense.  In 
coostratng  the  discharge,  can  the  claim  of  the 
plaintiffs  be  said  to  have  been  proved  against 
the  defendant's  estateT  That  was  done  which 
obtained  for  them  a  dividend  from  the  estate. 
The  presentation  of  their  claim  by  the  defend- 
ant m  his  schedule,  and  their  acceptance  of 
the  benefits  accmtng  undo-  Stat.  1884,  chap. 
386,  was  eqnlvalent  In  its  results  to  a  formal 
proof  of  thar  claim  under  tbe  former  Statnte. 
To  hold  that  their  claim  was  not  proved,  would 
be  to  permit  a  foreign  creditor  to  have  all  the 
advantages  open  to  crediton  residing  in  our 
own  State,  without  making  them  liable  to  have 
their  debts  discharged.  It  seems  to  us  that, 
when  the  defendant,  under  Stat  1884.  diap. 
386,  presented  to  tbe  court  a  schedule  of  his 
creditors  containing  the  name  and  residence  of 
the  plaintiffs,  and  tbe  amount  of  their  debt: 
and  when,  under  the  law,  they  were  notified 
of  all  the  proceedings  looklnir  to  a  composition 
with  the  creditors  and  to  a  discharge  of  the  de- 
fendant; and  when  tbe  schedule  was  treated 
tbe  court  as  a  snfflcient  verification  of  that 
debt  to  warrant  a  dividend  upon  it;  and  whw 
the  dividend  was  made  and  deposited  in  tbe 
registry  of  the  court  for  the  plaintiffs  and  th^ 
were  notified  of  it;  and  when  they  afterwards, 
knowing  all  that  had  been  done,  availed  them- 
selves of  the  proceedings  and  accepted  the 
dividend,— their  debt  must  be  deemed  to  have 
been  proved  within  the  meaning  of  ^  80  and 
81  of  Pub.  Stat.,  chap.  157. 

Such  a  construction  of  these  sections  is  In 
accordance  with  the  true  spirit  and  intent  of 
the  law,  and  gives  this  part  of  the  Statute  a 
proper  application  to  facts  which  could  not  ex- 
ist under  the  law  in  force  at  the  time  it  was 
enacted. 

On  the  facta  aereed,  the  plalntlfls'  debt  is 
barred  by  the  discnarge  in  Iniolventgr. 
Judgment  t^fflmud.  i 
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A.  C.  SHAW,  Admr.  de  bonit  nan, 
e. 

LotnaD  A.  SMITH.  Admr. 

(  — .Maas.---) 

▲  BOte  payable  to  the  "  estate  **  of  a  certain 
penoc,  deceased,  or  order,  !■  not  invalid  oB  a 
promtaBorr  note  for  want  of  asulllolently  definite 
payee. 

(November  tl,  1868.) 

ON  plalotiS's  exceptions.  Suttained. 
Tills  was  an  action  brought  in  tbe  Superior 
Court,  Hami>shire  County,  by  A.  C.  Sbaw.  as 
administrator  ds  bonit  non  of  tbe  ralate  of  F. 
B.  Bridgmen,  against  Loman  A.  Smitb.  admin- 
istrator of  llieeslateof  Eugene  Bridgman,  upon 
tbe  futloffiog  described  instrument: 

$126.00.  Belcbertown,  July  19,  1873. 

For  value  received,  I  promise  to  pay  F.  B. 
Bridgman'a  estate  or  order  one  hundred  twenty- 
six  oollarB  on  demand,  with  interest  annually. 

Eugene  Bridgman. 

WitDcsB:  A.  Bridgman. 

Judgment  was  given  Inr  the  court,  sitting 
withoat  a  Jury,  in  favor  of  defendant,  on  tlie 
ground  that  tbe  inetrument  was  nut  a  promis- 
sory note  and  was  therefore  barred  by  the  Stat- 
ute of  Limilatioos;  whereupon  plaintiff  ex- 
cepted. 

Mr.  R.  W.  Lyman,  for  plaintiCf: 
That  is  certain  wbicb  can  be  made  certain. 
Bro*m,  Legal  Maxima,  7th  ed.  622. 
This  rule  has  been  applied  to  sustain  a  deed. 
In— 

Hamilton  v.  Pitcher,  53  Mo.  834;  Hogan  v. 
Page.  69  U.  8.  2  Wall.  607  (17  L.  ed.  854) ; 
Heady  v.  Keartley,  14  Micb.  225;  Shaw  v.  lyntd. 
12  Mass.  447. 

The  payee  may  be  supplied  by  necessary  and 
natural  intendment. 

Hex  V.  BandaU,  Russ.  &  K.  C.  C.  195;  Cbitty. 
Jr.  BilU,  8S8. 

A  bill  addressed,  not  to  any  particular  per- 
son, but  merely  to  a  particular  house,  will  lie 
BufBcieotly  certain. 

Gray  v.  Jf»Vfi*r, 8  Moore  (C.  P.)90,  8  Tiumt. 
789. 

A  mistake  in  the  name  of  the  intended  payee, 
as  givlDg  him  tbe  wrong  description,  if  tliOTe  is 
no  doubt  who  vasintended,  win  be  immaterial. 

Rej-  V.  Box,  6  Taunt.  323. 

If  tbe  inatrument  furnishes  the  menna  by 
wbicli  tbe  payee  can  be  certainly  sscertained, 
it  is  Buflicient;  therefore  if  a  note  be  made  pay- 
able to  tbe  administrator  of  tbe  estate  of  A,  it 
will  be  good. 

Adfimsv.  King,  16111.  169;  Moody  v.  T/irel- 
kelil,  13  Ga.  55. 

In  Bacon  v.  Fiteh,  1  Root,  181,  a  note  pays 
ble  "to  the  heirs  of  A,"  who  was  then  alive, 
was  held  suflScient.. 

Note.— nomtnerebil  paprr,  pnyoW*  (o  eitate. 

It  bag  tieen  held  permfaBlble  In  oommerulBl  paper 
to  make  It  payable  to  a  deceased  person's  wtate,  In- 
Bsmuoboatbls  would  be  equivalent  to  making  It 
payable  to  hfs  personal  represeatativee.  Heudricks 
T.  TborntOQ. »  Ala.  300;  TIedeman,  rem.  Paper,  Sa. 

8uoh  description  of  the  payee  lasuffloleotly  dear, 
tnr.  under  the  E*utu tes  of  AdmlnMnitlon,  all  ohoaea 
^  A. 


If  tbe  instrumeut  In  suit  is  not  a  promisBor; 

note  at  common  law,  it  is  such  within  the  mean 
ing  of  the  Statutes,  chap.  197,  the  term  "prom- 
issory note"  there  being  equivalent  to  tbe 
words  "any  note  in  writing."  those  being  the 
words  first  used  (Stat.  1786,  chap.  52,  g  S);  and 
no  change  in  the  meaning  was  intended  by  the 
use  of  the  term  "promissory  note." 

OrinneU  t.  BaHer,  17  Pick.  SW;  Com.  t. 
Whitney,  1  Met.  21;  Sibley  v.  Phdpt,  «  Cuah. 
ITS;  Daggett  v.  Daggett,  124  Mass.  149;  Atmy 
V.  Winslou),  126  ilass.  342;  Sigotirneyv.  S-verjf, 
4  Cusb.  176;  PitU  v.  Bolmea,  10  Cush.  98. 
Mr.  C.  L.  Gardner,  for  defendant: 
There  is  no  BufBcienlly  designated  payee  in 
the  instrument  declared  on,  and  therefore  it 
lacks  one  of  tbe  essential  elements  of  a  promis- 
so^  note. 

(Considering  the  variety  of  meanings  which 
attach  to  the  word  "estate,"  and  the  uncertain- 
ty on  the  face  of  tbe  in&lrument  as  to  whether 
P.  B.  Bridgman  was  living  or  dead  at  the  time 
it  was  made,  it  is  unreasonable  to  contend  that 
tbe  words  "F.  B.  Bridgman's  estate"  necessari- 
ly mean  his  personal  representatives. 

1  Daniel,  Ncg.  Inst.  S  100;  1  Parsons.  Notes 
and  Bills,  p.  34;  1  Wait,  Act.  and  Def.  art.  3, 
p.  589;  Lyon  v.  Manliall,  11  Barb.  241;  THtUe 
V.  Thomas,  80  Miss.  122;  Bennington  v.  Dint- 
more,  2  Gill,  848;  Boirks  v.  Lambert,  54  HI.  237. 

C.  Allen,  J.,  delivered  the  opinion  of  tbe 
court: 

After  providing  that  the  ordinary  limitation 
of  actiouB  of  contract  shall  be  six  years,  it  is 
eniicted  in  Pub.  Stat.,  chap.  197,  ^  6,  that  "none 
of  the  foregoing  provisions  shall  apply  to  an 
action  brought  upon  a  promissory  note  signed 
in  tlie  presence  of  an  attesting  witness,  ii  tbe 
action  is  brought  by  tbe  on'giual  payee  or  by 
his  executor  or  administrator;"  and  by  ^  7,  such 
an  action  may  he  brought  within  twenty  years. 
The  defendant  contends  that  the  InstnimeDt 
sued  on  is  not  n  promissory  note,  for  want  of 
a  sufficiently  definite  payee,  and  be  cites  two 
decisioDH  which  sustain  him  in  this  coutention: 
Lyon  V.  Marnhall,  U  Barb.  841;  TittUv.  Thrnn- 
(it,  30  .Miss.  122. 

But  we  think  this  is  loo  strict  an  application 
of  tbe  doctrine  that  tbe  person  to  whom  a  note 
is  pavable  must  be  clearly  expressed.  It  is  an 
equally  general  rule  that  it  Is  autficieot  if  there 
is  in  fact  a  paj'ee,  who  Is  so  designated  that  lie 
can  be  ascertained.  Story,  Bills  and  Notei, 
^86. 

Tbe  illustration u  of  the  manner  in  which  this 
rule  has  been  applied  are  numerous.  Thus, 
written  promises  have  been  held  to  be  valid 
notes  or  bills  of  excbauge,  though  mode  paya- 
ble lo  bearer  (Grant  v.  \augAaM.  8  Burr.  1516). 
or  to  persons  designated  simply  by  thdr  office, 
without  naming  them;  «.  g.,  the  treasurer  of 
the  First  Faiisb  In  H.,  or  hiB  Buocessor  in  mid 

In  aution  ttolonirliifr  to  tbe  estate  of  a  deoetised  per- 
SOD  are  payabto  to  tbe  personal  representatirea. 
But  tbe  weight  of  authority  Is  mntlnst  tbis  view. 
Ttttle  V.  Tbomaa.  80  Hte.  ISB;  Bowles  r.  Lambert. 
Milt.  289;  Lyon  v.  Monhall.  11  Barb.S48. 

Commercial  paper  may  also  be  made  payable  to 
"the  heirs  of  A,"  or  to  "A  or  hki  beira,"  eren 
tbouirh  A  should  then  be  ally's.  Baoon  r.  ntch,  I 
Hoot,  in;  Knlffbt  r.  JoneB.  21  HIch.  lU. 
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office  (Buci  v.  Merrick,  8  Allen.  128);  the  trus- 
tees of  a  particular  church  (Noxon.  v.  Smith, 
127  Mass.  485;  H-dmet  v.  Jaquet.  L.  R.  1  Q.  B. 
a76);  the  manager  of  the  Provincial  Bank  of 
England  (Sobertton  v,  Sheward,  1  Man.  &  G. 
511);  the  treasurer  general  of  the  Royal  Treas- 
ury of  Portugal  ISoarea  t.  Glyn.  8  Q.  B.  24); 
the  executors  of  the  late  W.  B.  {Hamilton  v. 
Atton,  1  Car.  &  K.  679):  the  adminiBtrators 
of  a  particular  estate  {Moody  v.  Thr^eld,  18 
Ga.  55;  Adam*  v.  King,  16  III.  169);  the  trustees 
acting  un{Ier  the  will  of  the  late  Mr.  W.  B. 
(Megginmn  v.  Harper,  2  Cromp.  &  M.  322i;  also 
to  the  lieirs  of  a  particular  person,  even  though 
that  pctson  was  living  at  the  time  {Bacon  v. 
Fitcli,  1  Root,  181;  Lockieood  v.Jetup,  9  Conn. 
272;  Ow  T.  Beltdmter,  11  Mo.  143);  to  a  busi- 
ness name  adopted  by  the  person  in  interest 
{Bryant  v.  Eaatman,  7  Gush.  Ill;  Brown,  v. 
Parker,  7  Allen.  887);  and  to  the  steamboat  Juda 
and  owners.    Moore  v.  Anderaon,  8  Ind.  18. 

So  a  bill  which  was  indorsed  to  a  person  who 
was  already  deceased  was  beld  valid  in  the 
bands  of  bis  legal  repreveutatlTes.  Murraj/  t. 
Satt  India  Co.  5  Barn.  &  Aid.  204. 

More  literally  in  point  la  the  present  case, 
and  directly  opposed  to  the  two  decidona  relied 
on     the  defendant,  are  Peltier  v.  BabiUion, 


45  Mich.  884,  where  a  written  promise,  paya- 
ble to  tbe  order  of  J.  V.  Mebling's  estate,  was 
held  to  be  a  good  note,  and  McKinney  v.  Ilar- 
Ur,  7  Blackf.  385.  which  is  substantially  simi- 
lar. See  also  Storm  t.  Stirling,  8  £1.  &  BI. 
832,  8.  C.  evb  nom.  Cowie  y.  Stirling,  6  £1.  & 
Bl.  338:  Tatee  v.  iVa«A,  8  C.  B.  N.  S.  581.  where 
a  promise  to  tbe  officer  for  the  time  being  of  a 
society  was  beld  too  indeflnite,  though  thegen- 
eral  rule  as  applied  in  other  cases  was  recog- 
nized. 

In  the  case  before  us  tbe  promise  was  to  pny 
to  F.  B.  Bridgman's  estate  or  order.  He  was 
dead,  and  administrators  bad  been  appointed. 
There  could  be  no  doubt  that  the  promise  wa:* 
intended  to  be  one  of  which  the  administrators 
could  avail  themselves.  They  were  in  exist- 
ence, and  were  ascertainable.  If  the  adminis- 
trators of  bis  estate  hud  been  made  tbe  payees, 
without  naming  them,  there  can  be  no  shadow 
of  question  that  it  would  have  been  sufficient. 
It  savors  of  too  much  refinement  to  hold  that 
the  instrument  was  cot  a  valid  promissory  note 
for  want  of  a  sufBciently  definite  payee. 

Tills  is  the  only  question  presented  by  tbe 
bill  of  exceptions. 

Exception*  tuOained. 


MICHIGAN  SUPREME  COURT. 


Nelson  UATHEW80N  et  al. 

9. 

John  W.  HOFFMAN  et  al.,  Apptt. 
(....Hloh  » 

On«  wfao  hswB  taken  th«  water  of  a 

stream  ftom  the  original  channel) 

baa  continued  ^to  divert  and  eojoy  It  for  a 
period  beroDd  the  Umtt  of  tbe  Statute  of  Llmi> 
tatlou  as  to  real  actions,  cannot  afterwards  be 
permitted  to  lestoxe  It  to  Ito  original  state  wbeo 
It  will  have  the  effect  of  destroying  or  materially 
iDjurlng  tbe  property  tbrough  or  by  which  It 
formerly  floired. 

(November  8,  I8B0.) 

APPEAL  by  defendants  from  a  decree  of 
tbe  Circuit  Court  for  St.  Joseph  County 
in  favor  of  complainants  in  a  suit  to  enjoin 
defendants  from  returning  to  its  old  channel 
the  water  of  a  certain  stream  which  had  been 
diverted  therefrom  and  made  to  ran  in  a  new 
one.  Affirmed. 

The  case  is  veir  fully  stated  in  the  opinion. 
Mcgers.  Howell,  Carr  A  Bamaxd  for 
defendants,  appellants. 

Mestre.  H.  P.  Stewart  and  Dallae 
Bondeman.  for  complainants,  appellees: 

The  party  whose  lands  are  relieved  of  water 
diverted  therefrom  obtains  by  prescription  or 
adverse  user  the  right  to  have  tne  waters  kept 
off  his  lands. 

Delaney-v.  Boston,  2  Harr.  (Del.)  489;  Mid- 
dleton  V.  Qregorie,  2  Rich.  L.  688;  Woodbury 
V.  Short.  17  Vt.  887;  Brlknap  v.  Trimble,  8 
Paige,  605;  Shepardton  v.  Perkim,  58  N.  H. 
854;  Ford  v.  Whittoek,  27  Vt  285;  Skidd*  v. 
Amdt,  4  N.  J.  Eq.  284;  NorU>n  v.  VoUntine, 
6L.R.A. 


14  Yt.  289;  Washb.  Easem.  889;  Gould,  Wa- 
ters, S  840;  Angell,  Watercourses.  %  204;  ^t'(A 
V.  Adams,  6  Paige,  441. 

On  account  of  the  danger  to  the  health  of 
the  complainants  and  tbeir  families  this  in- 
junction should  be  allowed  to  stand. 

White  V.  FMk*,  Walk.  Ch.  (Mich.)  112; 
Treat  T.  Bates.  27  Mich.  890;  Bobinaon  v. 
Baugh,  81  Mich.  S90. 

Long.  J.,  delivered  Uie  opinion  of  tbe 
court: 

The  bill  in  this  cause  is  filed  by  ten  com- 
E^alnants  against  defendants,  Dentler  and 
Hoffman,  to  perpetually  enjoin  them  from  re- 
moving a  certain  dam,  and  thus  cause  tbe  wa- 
ters held  back  by  tbe  dam  from  flowing  across 
tbe  farming  lacus  of  complainants.  The  bill 
alleges,  substantially,  that  tbe  complainants 
are  severally  tbe  owners  of  certain  parcels  of 
real  estate  -  particularly  described  in  the  bill  of 
complaint,  and  situated  Id  tbe  Township  of 
Mendon,  St.  Joseph  County,  and  State  of  Mich- 
igan, and  at  the  time  of  commencement  of  this 
suit  were  occupying  respectively  tbe  premises  • 
so  owned  by  them.  That  prior  to  the  year 
1844  a  natural  and  perpetual  stream  of  water, 
called  the  "Little  Portage  River,"  crossed  from 
an  easterly  direction  over  the  parcels  of  land 
owned  by  them,  and  emptied  into  the  "Big 
Portaf^  River,"  so  called,  on  section  24,  in 
Park  Township,  which  was  a  point  westerly 
of  the  lands  owned  by  the  complainants.  That 
on  the  margin  of  said  stream,  and  across  the 
several  parcels  of  land  now  owned  by  the  com- 
plainants, was  a  large  amount  of  bottom  land, 
which,  while  the  stream  ran  through  it,  was 
wet  and  cold  by  reason  of  the  waters  of  the 
streams  flowing  over  and  percolating  through 
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such  tMttom  laods,  and  thereby  said  bottom 
lands  were  made  vortbkas,  aod  could  not  be 
made  valuable  for  faraiiog  or  any  other  pur- 
pose, and  that  no  crops  could  be  raised  thereon 
hy  reason  of  the  water  so  percolating  through 
and  flowing  on  said  lands;  and  by  reason  of 
eaidwet  lowlands  along  said  atream  the  public 
health,  and  especially  the  health  of  the  per- 
sons liviDg  near  the  same,  waa  detrimenUIty 
affected. 

About  1644  one  Elisha  Doane  caused  to  be 
dug  a  race  from  the  Little  Portage  River  to 
the  Bt.  Joseph  River — the  6t.  Joseph  River 
lying  one  mile  south  of  where  the  race  inter- 
sectra  the  Little  Portage  River— and  this  point 
of  intersection  was  east  and  up  the  stream 
from  the  lands  now  owned  by  the  complain- 
aota.  That  after  Doane  bad  dug  the  race  he 
constructed  a  dam  across  the  Little  Portage 
River  at  a  point  where  the  race  Intersected  it, 
and  stopped  the  flow  of  the  water  of  the  Little 
Portage  River  in  its  original  channel,  and  di- 
vertea  the  waters  of  the  stream  into  the  artlfidal 
channel  dujr  by  him.  This  diversion  of  the 
waters  of  the  Little  Portage  River  was  made 
by  Doane  for  the  purpose  of  creating  a  water 
power  at  the  Yiflage  of  Mendon,  through 
which  It  passed.  After  the  diversion  Doane 
constructed  a  dam  near  the  St.  Joseph  River, 
and  took  the  waters  of  the  Little  Portage 
River  through  the  race,  as  above  stated,  and 
made  a  waterpower  at  this  point,  and  on  the 
waterpower  mills  were  built,  among  others,  a 
flouring-mill,  and  this,  with  other  maxiADery, 
was  operated  anfntemiptedly  from  1844  to 
1882,  when  the  dam  bn^  away,  and  has  not 
since  been  rebuilt;  but  that  the  water  con- 
tinued to  be  diverted  from  the  Little  Portage 
River  down  through  the  old  race  and  through 
the  old  mitl-pond  ever  since  1844,  and  still  con- 
tinues. That  Doane,  and  those  claiming  un- 
der him,  continued,  from  a  period  since  1844 
to  the  present  time,  to  occupy,  use  and  divert 
the  water  from  the  Little  Portage  River,  and 
have  continually  diverted  it  through  said  race, 
and  thereby  removed  it  from  flowing  across 
said  lands  owned  by  the  complainants,  and  it 
has  not  flowed  across  the  same  for  a  period  of 
about  forty-three  years  prior  to  the  time  of 
filing  the  bill  of  complaint.  That  the  diver- 
sion of  ttie  water  of  the  Little  Portage  River 
by  said  Doane,  and  those  claiming  under  him, 
continued  peaceably  and  uninterruptedly,  and 
by  the  tacit  consent  of  all  the  parties  interested, 
for  more  than  forty  years  last  past;  and  that, 
by  the  long,  peaceable  and  uninterrupted  di- 
version of  said  stream  of  water  from  flowing 
across  the  lands  owned  by  the  complainants, 
their  lands  have  become,  and  are  now,  freed, 
relieved  and  unincumbered  in  law  trom  the 
flowing  of  the  waters  of  said  stream  across  said 
lands;  and  any  and  all  rights  of  any  other  per- 
sons, which  might  otherwise  have  existed,  to 
have  the  stream  of  water  flow  across  said 
lands,  have  become  barred,  concluded  and 
estopiwd  hv  reason  of  the  great  length  of  time 
dnifng  which  said  diversion  has  continued. 

That  complainants  became  the  owners  of 
their  several  parcel  of  land  since  tbediverpion 
of  the  water  of  the  Little  Portage  River,  and 
they  purchased  their  lands  knowing  that  no 
stream  of  water  Incumbered  them,  aod  believ- 
ing that  said  stream  of  water  would  remain  di- 


verted  in  the  same  manner  that  it  has  been  so 
long  diverted.  That  by  reason  of  the  dlvetsion 
of  said  stream  of  water  from  their  said  lands 
the  low  bottom  lands  adjoining  the  orMnal 
bed  of  the  Mream  have  become  diy,  and  m  a 
good  condition  for  cultivatiou.  That  com* 
plainants  have  been  to  considerable  labor  and 
expense  In  preparing  and  fitting  said  lowlands 
upon  said  respective  premises  for  cultivation, 
and  that  they  are  now,  and  for  rears  have  been, 
culUvating  a  conaiderable  portftm  of  the  same, 
raising  crops  thereon,  and  such  lands  have  now 
become  ttie  most  valued  portion  of  their  farm- 
ing lands;  and  that  while,  with  the  water  on, 
they  were  worthless,  they  are  now  worth  $50 
per  acre  aod  upwards,  and  the  amouot  of  such 
lands  owned  by  each  aggregate  about  S80  to 
400  acresL  Tliat  all  of  tuir  sidd  lands  are  aimr 
Uarly  located  to  the  old  channel  of  the  Uttle 
Portage  River,  and  would  be  similarly  affected 
by  the  return  of  the  water  of  the  stream  to  the 
old  channel.  That  they,  and  those  undo* 
whom  they  claim,  have  uninterruptedly,  and 
for  more  than  forty  years  last  pwrt,  enjoyed 
and  occupied  their  respective  parcels  of  land 
freed  and  unincumbered  of  the  waters  of  said 
river.  That  since  the  diversion  of  the  waters 
of  the  Little  Portage  River,  at  a  point  known 
as  "Parhville,"  about  one  mile  below  the  point 
where  the  Little  Portage  River  originally  emp- 
tied into  the  Big  Portage,  a  dam  and  water- 
power  has  been  erected,  and  on  this  waterpower 
several  years  ago  was  erected  a  flouring  mill, 
and  which  since  has  been  opmted.  uid  the 
same  is  now  being  operated,  FranUin  Dmt^ 
ler,  one  of  the  defendants.  That  since  the  di- 
version of  said  Little  Portage  a  dam  and  waters 

g)wer  were  erected  across  the  Big  Portage 
Iver  about  ei^ht  miles  below  Parkvllle  water- 
power,  and  a  flouring  mill  was  erected  on  that, 
and  the  same  is  being  used  by  the  defendant 
John  W.  Hoffman.  That  said  Dentler  and 
Hoffman,  defendants,  have  recently  conceived 
a  scheme  of  diverting  the  water  of  the  Little 
Portage  River  from  and  out  of  the  channel 
through  which  it  has  so  long  flowed,  as  above 
stated,  and  to  turn  back  the  stream  of  water 
again  into  the  old  abandoned  channel,  upon 
and  across  the  lands  of  complainants.  That  de- 
fendants, Just  before  the  ming  of  the  bill  of 
complaint  in  this  cause,  had  nonfled  CMniriaiu- 
ants  that  they  proposed  to  turn  the  wators  back 
into  the  old  channel  as  above  stated.  That  the 
defendants  insisted  that  they  had  the  right  to 
turn  the  same  back,  and  to  use  the  water  for 
their  waierpowers,  and  they  threatened  to  do 
so,  and  would  do  so,  unless  th^  were  reBtodned 
by  injunction. 

Complainants  further  state  that  the  turning  of 
the  waters  of  said  stream  into  the  origmal 
channel  is  threatened  by  defendants,  and  if 
done  that  it  will  result  in  irreparable  injury  to 
them.  That  il  the  waters  are  so  caused  to  flow 
in  the  old  channel,  across  said  lands,  the  same 
would  cause  the  bottom  lands  belonging  to 
complainants  to  become  wet  and  cold,  and  ren- 
der ibem  worthless  for  fanning  purposes,  and 
they  would  be  valueless  for  any  purpose;  and 
that  the  crops  growing  upon  said  lands  would 
be  destroyed,  and  compkinants  would  be  de- 

J)rlved  of  the  use  and  value  of  said  bottom 
Ruds,  aod  each  would  be  damaged  mon  than 
$100.  That  the  lands  adjoining  are  low,  and 
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the  flow  of  water  is  but  sHjtlit,  and  as  a  result 
Uie  lands  would  be  wet  and  overflowed  by  the 
percolatioo  of  the  water.  That,  during  the 
time  the  old  cfaaDoel  has  not  beeo  used,  vege- 
table matter  bad  accumulated  and  grown  up 
thereon,  and  to  return  the  water  into  the  old 
channel  again  would  result  detrimentally  to 
the  public  health,  and  especially  to  the  health 
of  the  complainants,  who  reside  near  the  old 
cbannel.  That  the  air  would  thereby  be  filled 
with  malaria  and  ptrfsooous  saseB  and  foul 
odors,  and  complainaDts'  healUi  and  comfort 
thereby  detrimentally  affected,  and  that  this 
would  continue  from  year  to  year,  while  said 
waters  were  so  allowed  to  flow.  The  bill  al- 
leges that  the  acts  threatened  by  the  defendants 
are  unlawful,  aod  against  the  complainants' 
rights,  and  detrimental  to  the  public  health 
generally,  and  especially  to  the  health  of  com- 
plainants, who  live  so  near  the  lands  thus  to  be 
affected.  The  prayer  of  the  bill  is  that  the  de- 
fendants be  required  to  answer  the  bill,  but 
not  under  oath,  and  that  it  be  decreed  that  the 
complainants'  lands  above  described  be  freed 
and  unincumbered  of  and  from  the  waters  of 
tile  Little  Portage  River,  and  that  the  same 
cannot  be  caused  to  flow  in  said  old  channel, 
across  complainants'  lands,  by  the  defendants, 
and  that  complHinants'  lands  are  freed  from 
any  servitude  of  the  waters  of  said  Little  Port- 
age River  that  now  flow  in  the  qbove-mentioned 
cnaooel.  That  the  defendants  be  perpetually 
enjoined  and  restrained  from  diverting  the  flow 
of  the  water  from  the  Little  Portage  River, 
now  flowing  through  the  artifldal  chaonel,  and 
from  causing  the  same  to  flow  acron  comualn- 
ants*  land  through  the  orifrinal  bed  of  the 
stream,  and  from  causing  any  of  the  waters 
whatsoever  to  flow  on  and  across  the  lands  of 
the  complainants;  and  they  also  pray  for  gen- 
eral relief  In  the  usual  form. 

On  filing  thebill  a  temporaiy  injunction  was 
iwued  December  30,  1887.  The  answer  leaves 
the  complainants  to  prove  the  title  of  the  lands 
claimed  by  them,  and  the  character  and  quality 
of  the  bottom  lands;  admits  the  existence  of 
the  Little  Portage  Kiver;  does  not  deny  the  di- 
version of  the  stream,  but  savs,  if  the  race  was 
dug,  it  did  not  obstruct  the  further  fiow  of  the 
water;  and  denies  that  all  the  water  was  so  di- 
verted; and  denies  that  the  diversion  was  con- 
tinuous. Defendants  also  deny  that  the  ouu- 
plalnants'  lands  are  freed  from  the  incum- 
brance, admit  the  erection  of  the  defendants' 
mills,  and  that  they  have  always  claimed  the 
water.  The  answer  also  admits  that  they  pur- 
pose closing  up  the  race  and  restoring  the  water 
to  tfae  old  channel,  but  denies  that  it  will  injure 
complainants'  land  or  the  public  health.  By 
the  answer,  more  fully  stated,  it  is  claimed  by 
defendant  Franklin  Den  tier  that  tbe  flouring 
mill  at  Parkville  has  been  operated  by  bim  for 
several  years;  that  it  is  erected  along  what  is 
called  the  "Big  Portage,"  at  the  point  where 
the  Little  Portage  enters  it,  and  he  claims,  and 
always  has  claimed,  that  he  is  legally  entitled 
to  the  fiow  of  the  water  of  the  Little  Poriage 
River,  in  place  of  a  portion  of  it  which  is  di- 
verted and  cut  off  from  the  said  race. 

Defendant  Hoffman,  for  himself,  says  that 
tbe  flouring  mill  has  for  several  vears  last  past 
been  operated  by  bim  on  the  Big  t*ortage  River, 
several  miles  below  ParkTllle,  and  he  claims, 
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and  always  has  claimed,  the  fiow  of  the  water 
for  said  mill,  instead  of  a  portion  of  it  so  orig- 
inally cut  off  by  the  digging  of  said  race.  And 
the  defendants,  furtter  answering,  lay  that, 
being  the  owners  by  purchase  of  Adams  Wake- 
man  of  the  watets  of  the  Little  Portage  River 
at  HendoD,  and  of  the  lands  through  which 
said  race  is  cut,  and  all  franchises  and  riparian 
rights  of  said  Wakeman,  who  was  the  sole  own- 
er  of  tbe  same  at  tbe  time  of  such  purchase, 
they  have  conceived  tbe  idea  that  they  have 
the  right,  and  propose,  to  return  so  much  of 
the  waters  of  tbe  Little  Portage  River  hack  in- 
to the  original  channel  which'  were  so  wrong- 
fully, unjustly  and  injuriously  to  the  mill 
owners  who  owned  any  part  of  the  waters  of 
tbe  Little  Portage  River,  taken  from  them, 
which  purchase  from  Adams  Wakeman  was 
made  a  short  time  ago.  and  for  tbe  purpose  of 
preventing  further  lin^Uon.  And  uiey  further 
say  that,  by  the  purchase  of  said  lands,  fran- 
chises and  riparian  rights  of  Adams  Wakeman. 
they  are  entitled  to  the  use'  of  tbe  waters  so 
wrongfully  diverted,  as  tbe^  claim,  and  to  re- 
turn said  waters  to  the  original  cbannel,  what 
ever  its  effect  may  be  upon  the  lands  of  com- 
plainants; and  that  complainants  knew  that 
these  lands  were  subject  to  the  rij^ts  and  flow 
of  said  waters. 

On  the  hearing  in  the  court  below  a  decree 
was  entered  granting  a  perpetual  injunction, 
according  to  the  prayer  of  the  blU.  Defend- 
ants appeal. 

It  ia  claimed  on  tbe  part  of  the  complainants 
t^at  tbe  evidence  on  their  part  establii^es  be- 
yond all  controversy  the  following  propositions: 
/Yrrt.  The  ownership  of  the  lands  desolbed  in 
tbe  bill  by  the  respective  parties,  and  that  they 
have  owned  and  occupied  them  for  many  years; 
that  tbe  homes  of  all  of  them  are  situated  near 
tbe  bottom  landsjnvolved  in  the  case;  and  that 
the  complainants,  and  those  under  whom  they 
claim,  have  owned  and  occupied  these  lands  in 
the  neighborhood  of  forty  years,  continuously. 
Saxmd.  It  is  shown  beyond  all  question  that 
prior  to  1844,  while  the  water  was  flowing 
through  tbe  lowlands  adjoining  the  stream  of 
tbe  Little  Poriage,  all  the  lands  adjoining  such 
stream  were  impregnated  and  soaked  with 
water  to  such  an  extent  that  tbey  were  sub- 
stantially valueless;  that  nothing  could  be 
raised  on  them;  that  the  soil  was  of  such  a  nat- 
ure that  water  passed  easily  and  freely  through 
it;  that  a  goodly  portion  of  the  land  was  cov- 
ered with  wild  flags;  and  that  tbe  only  thing 
ever  obtained  from  it  while  the  stream  flowed 
through  it  was  the  ordinary  wild  or  marsh  grass, 
of  very  little  value  for  any  purpose,  and  often 
It  became  necessary  to  carry  this  off,  because 
the  water  prevented  driving  teams  upon  the 
huid  to  get  it  The  land,  in  its  oririnat  state, 
was  Bubstantially  a  waste.  Th<rd.  The  fact  is 
also  proven,  without  contradiction,  that  about 
1844  the  water  of  tbe  Little  Portage  was  turned 
at  a  point  north  of  Mendon  Village,  and  caused 
to  run  through  an  artificial  channel  dug  by  Mr. 
Elisha  Doane,  and,  after  being  so  turned,  it 
wasdammed  up  before  it  reacbed  the  St.  Josef^ 
River,  thus  forming  a  waterpower,  on  which 
were  located, and  for  many  years  were  operated, 
mills  of  various  kinds,  such  as  carding-mills, 
turning  lathes,  sawmills,  planing-mills.  chair 
fact(^es  and  gristmills,   yburth.  It  is  shown 
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by  a  great  amount  of  testimony  that  after  this 
diversion  the  flow  of  the  stream  at  an  ordinary 
stage  of  water  was  subslantially  all  tbrouKO 
the  artificial  cbanneL  During  times  of  freah- 
ets,  and  when  more  than  the  ordiiiaTy  water 
was  coming  down  the  stream,  the  water  would 
overflow  all  the  lowlands,  iacluding  that  of 
complainants,  but  these  freshets  were  of  short 
duration,  and  usually  in  the  spring  and  fall, 
and  these  etiU  contiaue  in  the  same  manner  as 
formerly:  bat  this  did  not  and  doea  not  inter* 
fere  ^th  the  eompUiloantg  in  the  culttTatioo 
of  iheir  lands.  Fifth.  The  diversion  of  the 
water  from  these  lands  had  a  very  beneficial 
effect  upon  them.  The  creek  Iwttom  was  com- 
posed of  the  decayed  vegetable  matter  usual 
along  the  streams  of  this  State.  Water  passed 
quickly  througli  it,  and  so  long  as  the  stream 
liad  passed  the  channel  the  soil  remained  satu- 
TBted  with  water  to  such  an  extent  that  nothing 
of  value  could  be  grown  upon  it.  When  tbe 
water  was  removed  all  of  this  was  changed. 
The  lands  soon  became  dry.  The  owners  of  it, 
at  considerable  expense  to  tbemaelves.  cleared 
it  up  of  such  underbrush  and  obstructions  as 
were  on  it,  and  tbe  result  was  that  it  became 
Dot  only  good  fanning  land,  but  in  IttxA  the 
best  in  that  portion  of  the  country.  Better 
cropa  were  rwed  upon  it  than  upon  any  of  (he 
ui^and;  and  this,  in  a  section  of  the  country 
that  cannot  be  excelled  in  the  State  in  fertility 
of  ita  Boil. 

We  think  these  propositions  are  fully  estab- 
lished by  the  evidence.  Under  the  facts  so  es- 
tablished, the  claim  of  tbe  complainants  is  that 
they  are  entitled  to  the  use  of  their  lands,  freed 
from  this  incumbrance,  on  either  one  of  three 
theories:  (1)  That  there  has  been  a  grant  and 
agreement  by  and  between  tbe  lower  proprie- 
tors and  the  person  digging  tbe  race  that  he 
should  take  the  water  on  these  lands  and  keep 
It  off.  (2)  That  they  have  gained  the  prescrip- 
tive right  to  have  the  water  kept  off  their  land 
by  the  undisputed  and  uninterrupted  use  of 
the  land  free  from  tbe  water  for  the  period  re- 
quired by  law  for  that  purpose.  (8)  That  they 
have  continued  to  occupy  the  lands  freed  from 
the  water  for  such  a  length  of  time  as  that  they 
are  now  protected  in  their  use  by  the  Statute 
of  Limitations  and  adverse  possesHion  and  user, 
and  that  defendants  have  no  longer  tbe  right 
to  dispossess  them  of  any  part  of  their  lands  for 
the  purpose  of  running  the  water  across  tbem. 

We  are  satisfied  from  tbe  evidence  that  all 
three  of  thew  proportions  are  sustained,  and 
that  defendants  have  now  no  right  to  take 
down  tbe  dam,  and  cause  the  waters  of  the  Lit- 
tle Porlaee  River  to  flow  across  complainants' 
lands.  Prior  to  1844,  and  pertiaps  for  a  period 
less  than  twenty  yean  thereafter,  the  compl&in- 
anlB  and  {their  grantors  bad  tbe  rifrht  to  the 
flow  of  those  waters  through  their  natural  chan- 
nel, which  was  across  their  lands,  and  making 
their  way  into  the  Big  Portage.  During  that  I 
year  this  dam  was  erected,  and  has  hcen  kept 
and  maintained  ever  since,  causing  nil  these 
waters,  except  during  tbe  springandfall  fresh- 
ets, to  flow  torough  an  artifleial  channel,  tben 
cut  from  the  stream  above  complainants'  lands 
to  and  through  the  Village  of  Mendon.  and 
the  waters  flowing  thence  into  the  St.  Joseph 
River.  These  waters,  so  diverted  from  the 
natural  bed  of  the  stream,  have  been  used  by 
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the  defendants  and  their  grantors  from  that 
time  until  tbe  present,  and  the  diversion  has 
been  continuous,  exclusive  and  adverse  to  the 
comi^inants,  and  all  tbe  land  owners  below 
where  the  dam  was  erected  to  tbe  Big  Pottage. 
Defendants  make  some  claims  that  the  proofs 
sliow  an  interruption  of  the  use  of  the  waters 
during  some  period  of  this  time,  that  the  dam 
was  not  constantly  maintained,  and  that  a  por 
tion  of  the  waters  were  thus  permitted  to  flow 
down  tbe  channel  of  the  old  stream.  We  find 
no  evidence  in  the  record  that  would  warrant 
the  assumption  that  tbe  dam  was  out  for  any 
length  of  time,  or  that  the  parties  using  tbe 
waters  for  mill  purposes  at  the  Villace  of  Men- 
don ever  abandoned  its  use.  or  assented  to  have 
it  carried  back  into  the  old  channel.  This  use 
has  been  continuous,  open  and  notorious,  and 
the  defendants  and  their  grantors  have  had 
tbe  exclusive  use  and  enjoyment  of  these  war 
tern  ever  since  the  erection  of  this  dam.  bo  far 
as  the  romplainants  are  concerned,  and  such 
use  has  been  adverse  to  tbe  complainants. 
During  all  this  time  the  complainants,  as  well 
as  all  others  who  might  have  an  interest  in  tbe 
use  of  these  waters  below  tbe  dam,  have  ac- 

aniesced,  bo  far  as  shown  by  this  recrord,  in 
le  use  made  tbe  parties  diverting  and  using 
it.  Nothing  more  la  requialte  to  establish  the 
right,  at  least,  of  the  parties  who  have  so  long 
continued  its  use. 

If  complainants  had  filed  their  bill  to  re- 
move the  dam,  and  claimed  tbe  right  to  have 
the  waters  flow  again  through  the  old  channel, 
under  the  facts  proven  in  this  case,  such  claim 
must  have  been  denied,  for  the  facts  show  a 
prescriptive  right  in  the  deftindants  to  have 
the  waters  continued  to  flow  throngb  the  chan- 
nel made  in  1B44.  The  rigbtsoftnecomplain- 
ants  and  their  grantors  In  these  waters  were 
cut  off  when  the  dam  was  first  constructed,  and 
tbe  computation  of  time  begins  when  tbe  in- 
jury or  invasion  of  the  owners'  rights  begins. 
The  use  by  the  defendants  and  their  grantors 
being  continuous,  exclusive  and  adverse,  and 
the  complainants  having  acquiesced,  such  use 
and  enjoyment  would  ripen  into  a  right  after 
the  lapse  of  twenty  years.  It  follows  thai 
these  rights  and  duties  must  be  reciprocal.  If 
complainants  could  not  compel  the  return  of 
tbe  waters  into  Uie  old  channel,  and  defend- 
ants' use  bad  ripened  Into  a  right  to  have  the 
waters  carried  tbrou^  the  artificial  channel, 
made  In  lt}44,  by  wnat  reasoning  can  it  be 
claimed  that  the  defendants  may,  as  a  matter 
of  right,  compel  the  complainants  to  avain  tp- 
ccive  the  waters  through  its  original  channel, 
and  permit  it  to  flow  across  their  farms?  The 
defendants  must  stand  In  the  shoes  of  their 
grantors,  having  no  other  or  greater  rights,  so 
far  as  the  property  through  which  the  waters 
now  flow  is  concerned;  and  their  right  to  have 
the  water  carried  again  into  tbe  Big  Portage. 
I  to  be  used  by  them  for  milling  purposes,  is  no 
greater  than  their  grantors'  to  Ibat  property, 
all  of  whom  have  acquiescefl  in  the  use  matle 
of  tbe  water  at  Meudon. 

The  complainants  also  bave  the  same  rijgbts 
of  protection  from  the  overfiow  of  their  lan£  by 
this  watet  es^  their  grantors,  Such  inchoate  riglit 
passes  by  a  sale,  and  tbe  successive  owners  are 
in  privity  with  each  other.  Leonard  r.  F^eon- 
arg,  7  Allen,  277.   Tbeoomplainants  andtbeir 
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gnuiton,  for  more  than  ffxt^-flve  yean,  bsve 
en^yed  their  estates  freed  mm  tuse  watere, 
and  tbey  canaot  now  be  compelled  to  receive 
them.  The  defendants  have  do  more  right, 
nmder  the  circumstances,  to  change  tlie  water 
from  the  artificial  cbannel  back  into  the  origi> 
nal  channel  than  they  would  to  turn  it  into  any 
other  channel,  or  across  the  land  of  any  other 
'person.  ~  The  new  channel  has  become  the 
Abannel  of  the  stream. 

The  ezdusive  enjoyment  of  water  in  a  par- 
iticular  way  for  twenty  years,  without  inter- 
ruption, becomes  an  adverse  enjoyment  suffl- 
cient  to  raise  presumption  of  tiue  asainst  a 
Tight  in  any  other  person  which  mignt  have 
ttran,  but  was  not.  asserted.  This  rule  must 
Iw  redprocal,  and  one  who  has  taken  the  wa- 
ter from  the  original  channel,  and  has  con- 
tinued to  divert  and  enjoy  It  for  a  period  beyond 
4he  Statute  of  Limitation  as  to  real  actions 
cannot  afterwards  be  permitted  to  restore  it  to 
its  original  state  when  it  will  hare  the  effect  to 
destroy  or  materially  injure  the  property  of 
those  through  or  by  which  it  formerly  flowed. 
Belknap  v.  Trimble,  8  Paige,  605. 

Defendants'  counsel  contends  that  rights  in  a 
jrtream  of  water  cannot  be  lost  by  mere  aban- 
donment It  is  true  that  rigliU  nkay  not  be 


lost  Iiy  mere  nonuser,  but  such  rights  may  be 
lost  by  long-continned  adverse  .enjoyment  by 
others.   Gould,  Waters.  %  828. 

Defendants'  counsel  also  contends  that  this 
is  a  navigable  stream,  within  the  ruling  of  this 
court  in  Moore  v.  SaTiborne,  2  Mich.  519;  Biee 
V.  Ruddiman,  10  Mich,  140;  Thunder  Bay 
Biver  Booming  Co.  v.  Speecfdy,  81  Mich.  88o; 
and  that  the  public  have  rights  therein,  and 
therefore  the  doctrine  of  prescription  Is  not  ap- 
plicable. The  stream  iteelf  does  not  bear  evi- 
dences of  navigability,  within  the  ruling  of 
these  cases,  ana  the  defense,  under  the  plead- 
ings and  proofs  taken  in  the  case,  is  not  rested 
upon  any  such  claim.  The  defendants  claim 
the  right  to  turn  the  stream  back  into  the  old 
channel  for  their  own  private  use,  and  becauae 
tbey  have  acquired  au.  the  rights  of  Adams 
Wakeman  at  Hendon. 

The  case  need  not  he  discussed  at  greater 
length,  as  we  are  satisfied,  from  the  whole  rec- 
ord, that  the  complainants  are  entitled  to  the 
relief  prayed. 

Th£  decfee  of  the  court  helovi  mat  in  accord- 
ance with  the  prayer  of  the  biU,  and  mutt  be  <tf- 
ftrmed,  with  eoete. 

The  other  JnsUeea  ooneurred. 
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1.  The  preoatory  ftorm  of  a  toBtameni- 
ary  wrltiiiff  la  wbere  It  baa 

the  essential  element  of  being  a  dlspositlOD  of 
propertT  to  take  effect  after  death,  aUhoiigta  It  Is 


In  form  merely  a  request,  instead  of  a  command 
addnased  to  no  speotfled  person  "by  name,  but 
plainly  to  those  iwho  should  have  possession  or 
control  ot  the  property. 
8.  Tb«  fliwt  name  only  may  be  a  suA- 
dent  sicnatiire  to  a  will,  wbere  it  to 
clearly  intended  as  a  complete  ezeootlOD  of  the 
fngtruntent. 


HOTM.—Pneatoru  worda  in  too,  effect  of. 

Precatory  words  expressive  of  a  wish  or  desire 

may  In  certain  Instanoea  create  s  trust  or  Impose  a 
'Charge,  and  as  a  general  rule  tbey  turn  upon  one 
inquiry,  vbetber  the  alleged  bequest  it  so  definite 
as  to  amount  and  subject  matter  as  to  be  capable 
of  execution  by  the  court,  or  whether  it  so  depends 
upon  the  discretion  of  tbe  general  devisee  as  to  t>e 
Incapable  of  execution  without  superseding  that 
dlsoreUcm.  Phimpe  v.  Phillips.  112  N.  T.  204;  Law- 
xenoe  v.  Oooke,  7  Gent.  Bep.  101,  IM  N.  T.  632;  War- 
net  V.  Bates,  98  Mass.  m-.  Halim  v.  Kelghley,  2  Tes. 
Jr.  n>;  Brasher  v.  Harsh,  15  Ohio  St.  103;  Cook  v. 
'  Elllngtoa,  6  Jones,  Bq.  871. 

Bxi»«aBlons  of  desire  aocompanylng  a  devise  or 
bequest  are  prima  facie  oUlgatory,  and  create  a 
trust  unless  Uie  actual  intenUon  appean  different. 
1  Jarman,  Wills,  385,  and  Blirelow's  note;  Mallm  v. 
Kelghley,  2  Yes.  Jr.  S3S,  Knight  v.  Houghton,  11 
Clark  A  F.  618;  Knight  v.  Knight,  8  Beav.  148;  Brfggs 
V.  Penny,  8  Uacn.  &  G.  648;  Hawkins.  WUIs,  ISO;  2 
Story,  Eq.  Jar.  •  1068;  Brasher  v.  Harsh,  16  Ohio  St. 
108;  Warner  v.  Bates,  96  Mass.  274;  Cole  v.  Llttle- 
fleld.  36  Me.  446;  Harrison  v.  Harrison,  2  Oratt.  1; 
UcKonkey'e  App.  lit  Pa.  268;  BrloksoD  v.  WUlard,  1 
v.  H.  217;  Tan  Atnee  v.  Jackson,  86  Tt.  KS. 

If  snoh  words  are  addressed  to  an  executor,  they 
are  more  dearly  imperative.  Burt  v.  Herron,  56 
Pa.  400;  Sobouler,  Wills,  621. 

Qenwally  speaking,  where  property  Is  given 
by  testament  to  some  person  who  to  reoom- 
jnended,  requested  or  wlAed  to  dispose  of  It  after 
4  L.  B.  A. 


a  oertaln  manner,  this  wish,  request  or  recommen- 
dation Is  oonunonly  considered  Imperative  and 
equivalent  to  creating  a  trust.  1  Wms.  Ezra.  108, 
and  cases  cited;  Paannore  v.  Passmore,  1  Phllllm. 
216;  Brunson  v.  King,  S  Hill.  Ch.  ttO;  Knight  v. 
Boughton,  11  Clark  &  F.  518;  Schouler,  WUIs,  270: 

Words  of  reoommendatloD,  request,  entreaty, 
wish  or  expectation,  addressed  to  a  devisee  or 
legatee,  wlU  malm  him  a  trustee  for  tbe  person  or 
persons  in  whose  favor  such  expressions  are  used: 
provided  the  testetor  has  pointed  out,  with  sufiB- 
dent  clearness  and  certainty,  both  the  subject 
matter  and  the  object  or  objects  of  the  intended 
trust  See  its  Pinbkard's  Trusts,  4  Jur.  N.  8.  lOtl, 
27  L.  J.  N,  8.  CaL  428;  Beeves  V.  Baker,  18  Beav.  873; 
Haonab  v.  Whltbread,  1?  Beav.  SOS;  Smith  v.  Smith. 
2  Jur.  N.  8.  907:  Hood  v.  Oglander,  S4  Beav.  523; 
Btory,  Bq.  Jur.  S  1068  et  teq.;  Hill,  Trustees,  78; 
Wms.  BxiB.  6th  Am.  ed.  143,  note  y;  Perry,  Tr. 
1 112;  2  Bedf .  Wills,  416;  Harding  v.  Glyn,  1  Atk.  468, 
2  White  ft  T.  Lead.  Cbs.  Eq.  188T;  1  Jarman,  Wills, 

Truet  created  by  precatory  words. 
Three  oondltlons  must  concur  Id  order  that  the 
power  be  deemed  a  trust,  or  that  tbe  specified 
beneflolaries  take  trust  interests  by  Implication  la 
default  of  appointment:  (1)  Imperativeness  of  re- 
quest that  the  donee  executo  tbe  power;  (2)  cet^ 
talnty  of  subject  matter;  and  (8)  certainty  of  ob- 
ject. Lines  V.  Dardea,  6  Fla.  fil;  Gilbert  v.  Chapin, 
19  Conn.  842;  Brlggs  v.  Penny,  3  Haon.  ft  G.  654; 
Harding  v.  Olyn,  1  Atk.  460, 2  White  ft  T.  Lead.  Caa. 
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FK2n!reTi.TAinA  SirFBmn  Ooubt. 


(JanuaiT  9, 1800.) 

APPEAL  by  cootestant  from  a  judgment  of 
the  Orphans'  Court  of  Allegheny  Countr 
BQBtaining  a  decision  of  the  register  oz  wills  ad- 
mitting to  probate  apaper  mi^iortingto  be  the 
last  wfll  and  testament  of  Hairlet  8.  Knox,  de- 
ceased. Affirmed. 

Harriet  S.  Knox  died  suddenly  on  October 
27, 1888,  at  the  residence  of  her  father,  Felidan 
Slataper,  in  the  City  of  Pittsburgh.  At  the 
lime  of  ber  death  and  for  some  time  previous 
tbereto  sbe  had  been  Uving  apart  from  her  hxis- 
band.  Shortly  after  her  death  a  paper  was 
found  in  the  room  which  ahe  occupied  up  to 
the  time  of  ber  death,  wholly  in  her  handwrit- 
ing, written  with  a  lead  pencil  upon  three  sides 
ofan  ordinary  folded  sheet  of  note  paper,  and 
bearinj^  the  signature  "Harriet," of  which  the 
foUowmg  is  a  copy  : 

A  few  little  things  I  would  love  to  hare 
done.  Always  keep  Ylcie  and  Pet,  if  poaafble. 
Mama  to  have  everything  she  wants,  with  a 
few  exoeptiona  of  remembrances.  Please  let 
sister  have  my  house  rent  as  long  as  she  may 
live,  then  may  my  little  namesake  have  it. 
The  money  in  Pittsburgh  Savings  Bank  for 
Bessie,  but  just  let  it  be  until  she  is  eighteen 
years  old.  Please  send  something  I  hare 
painted  to  Hisa  Judkins,  also  to  Lee.  A  box 
in  atdc  I  have  fixed  for  Dollie  Good,  and  please 
Mama  always  remember  her,  and  help  her 
whenever  yoo  can.  My  dlunond  pin  and 
largest  atone  ring  and  bracelets  for  Mama. 
The  next  size  atone  in  ring  for  Bessie,  also 
locket  and  chain,  and  the  next  for  Harriet,  also 


Auntie's  locket  not  to  have  until  old  enough  to 
appreciate  it.  Please  send  seal  saoque  to  Lenft 
Johns,  and  fur  circular  to  Katie  Good,  my 
beaver  sett  to  Dollie  Good.  Give  Jane  my 
blue  suit,  also  please  take  one  bimdied  dollars 
out  of  the  rent  of  next  quarter,  October,  and 
give  her  for  a  nest-egg— she  is  so  good  and 
loTeeVide.  The  |1, 000  Auntie  left  me,  please 
give  to  Lee  $500,  and  rister  $500.  My  coral 
to  Ella  McKinney  and  a  plain  gold  ring  t& 
Dan  McE.  Sewing  machine  to  sister,  and 
have  ber  take  some  monev,  get  nice  books  and 
give  one  to  each  one  of  my  Sunday  school 
class  of  1886,  which  I  left  when  going  to  New 
Brighton.  Please  have  just  my  baptlamal 
names  on  stones,  daughter  of  E.  J.  and 
Felician  Slataper.  Doctor  Dunn  would  give 
you  the  list  of  names,  about  eleven  or  twelve 
girls.  My  large  arm-chair  to  Dr.  Strom. 
Take  good  care  of  Yicie  "somebody"  as  \oag 
aa  she  lives.   Saturday.  Huriet 

This  paper  was,  in  November,  1888,  pre- 
sented by  Mrs.  E.  J.  Slataper  and  Mrs.  Samuel 
Kerr,  the  mother  and  dater  respectively  of  the 
deceased,  to  the  register  of  wills  of  Allegheny 
County  for  probate  as  the  will  of  Mrs.  Knoz. 
A  caveat  was  filed  bv  James  A.  Knox,  husband 
of  the  deceased,  to  toe  probating  of  such  wiU. 
After  testimony  taken  and  argument,  the 
reidater  admitted  the  ^per  to  probate. 

From  this  decidon  James  A.  Knox  appealed 
to  the  orphans*  court,  which  sustained  uie  de< 
cision  of  the  register  and  dismissed  the  appeal, 
and  James  A.  Knox  thereupon  appealed  to  thi^ 
court. 


Eq.  *B4e  and  note;  Harrlaon  v.  Harrieoii,  2  Qratt.  1; 
WriiTht  V.  Atkyns,  Turn.  &  B.  148: 2  Storr,  Eq.  Jur. 
•  ere  a;  Joel  v.  Mills,  7  Jur.  N.  S.  380:  Little  V.  Nell, 
10  Week.  Rep.  602;  1  Jarman,  WIUh,  ed.  1881, 871. 

To  establl^  a  trust  by  will  the  benefldarieB  must 
be  named;  a  desire  ezpr«8aed  by  Uie  testator  that 
certain  property  tie  placed  In  trust  Is  insuffloleut. 
But  If  eooogb  appears  oa  the  faoe  of  the  will  to 
enable  the  court  to  determine  without  any  real 
doubt  who  was  Intended  to  be  benefited,  a  valid 
trust  will  be  established.  Wood  v.  Camden  Safe 
Depoelt  &  Trust  Go.  18  Cent.  Rep.  872,  U  N.  J.  Eq. 
400. 

Where  a  teatatriz  devised  one  third  of  the  residue 
of  her  estate  to  her  daughter  "her  heirs,  etc.,  to 
and  for  her  and  their  only  proper  use  and  behoof 
forever,"  and  a  codicil  contained  the  words  "  I  de- 
sire that  one  half  of  the  share  of  the  property  In- 
herited from  me  by  my  daughter  shall  be  -placed 
In  truRt,  the  Camden  Trust  Company  acting  as 
trustee,"  apart  from  the  effect  of  the  Statate  of 
Usee,  the  daughter  took  a  trust  estate  in  one  half 
of  the  one  third  for  life  and  a  fee  in  the  remainder. 
Jbtd. 

In  such  case  the  word  "desire"  was  not  Intended 
to  be  used  In  a  precatory  sense  but  by  way  of  direc- 
tion or  oommand.  IMd, 

*  A  gift  to  A,  "hoping  he  will  continue  them  in  the 
fiunUy,"  was  held  too  uncertain  to  create  a  tn»t. 
Harland  v.  Trigg,  1  Bro.  Cb.  142. 

8o,  too.  a  gift  coupled  with  a  request  to  "take 
care  of  B  and  his  family,"  etc  Tolson  v.  Tolson,  10 
GIU  tt  J.  ISO:  Harper  v.  Phelps,  21  Conn.  2G0. 

Where  a  testator  demised  copyholds  to  his  wife, 
not  doubting  that  she  would  dispose  of  the  same  to 
and  amongst  bis  children  as  she  should  pleaae,  this 
was  h^d  to  be  a  trust  for  the  children,  as  the  wife 
should  apP<rinL  Hassey  v.  Bliennan,  Amb.  VStti 
Hacey  V.  Shunoer,  1  Atk.  880;  Wynne  v.  HavUna, 
6L.R.A. 


1  Bro.  Ch.  179;  Parsons  v.  Baker,  18  Ves.  Jr.  478;  H». 
lone  V.  O'Connor,  2  Lloyd  &  G.  t.  Plunk.  485. 

The  word  "desire"  has  been  held  to  raise  a  trust 
{Vandyck  v.  Van  Beuren,  1  Cal.  84;  Brlckson  v. 
Willard,  1  N.  H.  217;  Burt  v.  Herron,  88  Pa.  400);  so, 
too,  "  It  is  my  WiU  that "  (Whiting  v.  Whiting,  4 
6ray,  240};  so,  of  the  words  "wlata  and  desire." 
Brasher  v.  Harsh,  IS  Ohio  SL  lOS;  Cook  v.  EIUngtOD, 
6  Jones,  Eq.  871.  But  see,  contra.  Lines  v.  Dairden, 
S  Fla.  61:  Branson  v.  King,  2  Hill,  Ch.  488. 

Fouwrs  in  trust  inferred  <h  voQL 

Powers  in  trust  are  sometimes  Inferred  from  tbe 
terms  of  a  will  when  an  Intention  to  create  the 
nme  is  necessary  In  order  to  carry  out  the  direc- 
tions and  purposes  of  the  testator.  See  Walker  v. 
Whiting.  28  Pick.  813;  Fay  v.  Taft,  12  Cush.  449; 
Watson  V.  Mayrant,  I  Rioh.  Eq.  448;  Withers  v. 
Teadon,  1  Rich.  Eq.  334;  Baker  v.  Red,  4  Dana,  16S; 
Pitt  V.  Pelbam,  1  Freem.  184, 1  Ch.  Cas.  17B;  Tenant 
V.  Brown,  1  Ch.  Cas.  180;  Blatch  v.  Wilder,  1  Atk. 
420;  Cook  V.  Fountain,  8  Swanst  686;  2  Pom.  Eq. 
Jur.  678.- 

If  by  the  will  and  codicil  taken  together  we  ate 
made  reasonably  certain  as  to  who  was  Intended,  It 
Is  all  the  certainty  which  is  required.  ButehliwDn 
V.  Tlndall,  8  N.  J.  Eq.  357;  Brown  v.  Combs,  88  N.  J. 
L.  88;  Penry,  Tr.  H  82, 88;  Hill,  Tni^ees,  OL 

Ahaohita  dedM  or  be^UMt  eou^fUd  wttft  prBeolory 

Where  the  gift  Is  for  the  donee's  abaolute  uaa, 
precatory  words  do  not  create  a  trust.  InlCeredlth 
V.  Heaeage,  1 81m.  542, 10  Price,  808,  where  the  tes- 
tator After  having  given  his  real  and  perapnal  estate 
In  the  fullest  t^rans  to  bis  wife,  declared  that  he  had 
derlsed  the  whole  of  his  real  and  personal  estate  to 
Ua  wife,  "unfettered  and  imUmited,"  the  wife  was 
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MeatTt,  W.  K.  Jenalnsa  and  R.  D.  ^911- 
•oa.  for  BppellaDt: 

The  trunk  of  the  Bystem  of  wills  now  in  force 
in  PenDBylvania  is  found  in  the  Act  of  April  8, 
1888,  11  Purdon,  p.  1709,  which  provides: 
"Every  will  shall  be  in  writing,  and,  unless  the 
person  making  the  same  shall  ne  prevented  bv 
theeztretnitf  of  his  lastsic^ness,  shall  be  signed 
by  him  at  the  end  thereof,  or  by  some  person 
in  his  presence  wad  by  his  express  direction, 
and  in  all  cases  shall  he  proved  by  the  oaths  or 
afflrmationa  of  two  or  more  competent  wit- 
nesses; otberwiee  snch  wfll  shall  be  of  no  ef- 
fect." 

Under  this  Act  the  courts  insist  upon  a  close 
compliance  with  the  express  requirements  of 
the  new  Act,  and  avoid  ma  dan^erons  doctrine 
of  cqnivalent  forms  of  execution  so  broadly 
adoi^ed  in  their  former  adjudications. 

Bee  StrieJur  v.  Grova,  5  Whart.  886;  Dunhp 
T.  DuiUop,  10  Watts,  156;  CavHftApp.  8  Watts 
&  8.  24;  OrabiU  v.  Barr,  6  Pa.  444. 

lo  Hayt  V.  Harden^  6  Pa.  411,  decided  in 
1847,  Gibaon,  CA.  J.,  says,  speaking  of  this  Act: 
"The  solemnity  of  the  signature,  merefore,  and 
not  the  attestation  of  two  witnesses,  was  the 
only  thingsuperadded;  the  rest  was  left  to  stand 
where  it  stood  before." 

In  Amy  v.  Hoover,  5  Pa.  31,  it  was  held  ex- 
pressly, as  bad  been  before  inferentially,  that 
die  Act  of  1888  gives  no  authority  for  the  exe- 
cution of  a  will  by  a  mark. 

See  also  QrabiU-v.  Barr,  5  Fa.  446;  Qremimgh 
T.  Grwnaugk.  11  Pa.  4S/7;  ShivlOe  v.  Crocks  17 
109;  mgta  v.  BrvingUm,  4  Yeates,  846; 
DhtOop  v.  Zfunlop,  10  Watts,  155. 


at»ohitel7  entitled  tar  ber  own  benefit.  1  Jaxman, 
WiUB,e8B. 

Where  a  testator  makes  an  absolute  devise  or  be- 
quest, men  preoatoir  words  of  desire  or  recom- 
mendation annexed  will  not  In  senerol  convert  the 
devisee  or  legatee  into  a  trustee,  unlesB,  iodeed.  It 
appear  aiDrmatlvely  that  ther  were  intended  to  be 
Imperative.  Bart  v.  Herron,  06  Pa.  400. 

Where  the  words  of  the  gift  point  plainir  to  a 
full,  absolute  and  unfettered  enjoyment  b;  the 
donee  himself,  mere  prucatorr  expreaslona  an- 
nexed to  the  gift  can  biudly  be  pronounced  im- 
perative. 1  Jarman,  Wills,  MS;  Knight  v.  Bough- 
ton,  U  Clark  ft  P.  513;  WInota  v.Brutton,USlm.8T9;  i 
Meredith  v.  Heneage,  10  Price,  806. 

Mere  expressions  of  kindness  and  good  will  to- 
wards third  parties,  or  an  appeal  to  the  donee's 
tibaralitr  on  their  behalf.  Is  not  enongh  to  create  a 
precatory  trust  for  their  benefit.  Be  Bond,  L.  R.  4 
Oh.  Dlv.888;  Enlgbt  v.  Boughton,  II  Clark  ft  F.  518; 
Sfdiouler,  Wills,  OS. 

The  court  wQl  not  "do  violence  to  the  general  In- 
tent" In  ord«r  to  create  a  trusc  where  words 
used  were  "It  Is  my  wish;"  bo,  too,  "wish  and  wIlL" 
MoKee  v.  Means, »  Ala.  848. 

AtUliorlty  to  dtepose  of  properttf  at  dtecrstton. 
Authority  to  dlapoee  of  property  at  discretion, 
there  being  no  bequest  over.  Is  taken  as  evldenoe 
of  the  extent  of  the  interest  Intended  to  be  given, 
and  la  construed  to  be  an  absolute  Interest,  and  not 
a  mere  power  to  sell.  Kendall  v.  Kendall,  85  N.  J. 
Bq.  91. 

The  test  question  in  precatory  tmsts  la  whether, 
by  using  these  words  milder  than  a  command,  the 
testator  meant  to  control  A  or  to  submit  a  propcwed 
beneflttohisdiBcretlonorseleotlon.  JBePennock's 
Estate.  20  Pa.  868;  Btead  v.  Mellor,  L.  B.  5  Ob.  Dlv. 
m;  Schonler,  WUIs,  KL 
6L.RA. 
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The  form  of  execution  should  indicate  with 
reasonable  certainly  the  person.  No  alignment 
is  necessary  to  establish  the  proposition  that 
the  word  "Harriet"  does  not  do  this. 

See  Long  v.  Zook,  13  Pa.  402. 

Mmra.  John  H.  Hampton  and  Cluwlas 
K.  Thorp*  for  appellees: 

This  instrument  Is  plainlv  testamentary,  and, 
being  properly  executed,  u  the  last  will  and 
testament  of  Harriet  8.  Knox.  The  form  ot  a 
will  is  immaterial  if  the  snbstance  is  testament- 
ary. 

Schouler,  Wills,  |  261;  Hoae  v.  Quick,  80  Pa. 
236;  TurTier  v.  Scott.  51  Pa.  126;  f^-ederiek^t 
App.  52  Pa.  388;  Paitergon  v.  English,  71  Pa. 
468;  Frew  v.  Clarke,  80  Pa.  178:  Fimelman  v. 
JSlder,9»Va..lB»;Wil»onv.  ranZW.108PB.flOO. 

This  instrament  is  pn^Iy  executed  In  ac- 
cordance with  the  requirements  of  our  statutes 
and  its  executiou  has  been  properly  proved. 
Neither  subscribing  witnesses  nor  witnesses 
present  at  the  encution  of  the  paper  are  re- 
quired. 

ffiffht  T.  Wilaon,  1  U.  B.  1  Dall.  94  (1  L.  ed. 
51);  Garton'a  App.  60 1^.  498;  Fomlman  v  ^ 
98  Fb.  189. 

To  sign  is  not  necessarily  to  write  one's  full 
name.  The  test  as  to  whether  a  paper  is  signed 
or  not  is,  Did  the  person  subscnbe  the  paper 
witb  the  intention  of  signifying  his  assent  to  its 
provisions?  This  is  the  criterion  which  is  ap- 
plied to  questions  arising  under  the  Statutes  of 
Frauds  and  Perjuries,  irtilch  require  a  writing 
signed  by  tbe  parties  and  in  the  construction  of 
which  it  has  been  held  that  a  signing  hj  initials 
Is  good. 


Bubeequent  provisions  of  the  will,  expressed  by 
way  oS  "recommendation,"  'wiggestlon"  and  "de- 
sire," rather  enlarge  than  restrahi  tiie  power  of  dls- 
podtlon.  VanOorder  V.  Smith,  90  Ind.  412. 

When  a  bequest  of  personal  property  Is  made  for 
life,  with  a  full  power  of  dlspofiltion,  by  wlU  or 
otherwise,  at  the  pleasure  of  the  devisee,  without 
limitation  or  reetilctloa  as  to  the  time,  mode  or  pur- 
poses of  the  execution  of  the  power,  the  life  estate 
is  oontrolled  by  the  limited  power  of  dlspoeitdon, 
and  an  absolute  estate  in  the  property  la  thereby 
created  In  the  legatees.  Dodge  v.  Moore,  100  Maas. 
886;  Hale  v.  Marsh,  Id.  4BB:  Cummtngs  v.  Shaw,  108 
Mass.  160;  BamsdeU  v.  Bamsdell,  SI  He.  28^  Dlehl's 
App.  88  Pa.  120;  Klnter  v.  Jenks,  &  Pa.  446;  I>unlBp 
V,  Garllngton,  17  S.  C.  667. 

Where  a  testator  gave  all  hts  real  and  personal 
estates  to  his  "dear  wife  absolutely."  with  fuU 
power  fOr  her  to  "dispose  of  the  same  as  she  may 
think  fit  for  the  ben^t  of  my  family,  having  fun 
confidence  that  ahe  wUlTdo  so,"  the  wife  took  abeo- 
lutely.  iieHutcblQBonaad  Tenant,  L.  B.  8Ch.  Dlv. 
540;  1  Jarman,  Wills,  688;  Irvine  v.  Bulllvan,  L,  R  S 
Bq.  678;  Qodfrey  v.  Godfrey,  2  N.  B.  16;  Wood  v. 
Cox,  1  Keen,  817. 

Where  a  testator  devised  and  bequeattied  all  bis 
real  and  personal  property  to  his  wife,  her  heirs, 
executors,  administrators  or  assigns,  to  and  for  her 
sole  use  and  benefit.  In  full  oonfldenoe  that  she 
would  In  every  respect  appropriate  and  apply  the 
same  unto  and  for  the  benefit  of  all  his  children, 
the  widow  took  a  life  estate  with  a  power  of  ap- 
polntmeotamongthecbildren.  Qully  v.Cregoe,21 
Beav.  186;  Shovelton  v.  Shovelton,  82  Bea  v.  143;  Cur- 
nlok  V.  Tucker,  L.  B.  17  Bq.  320;  Le  Marohant  v.  Le 
Marchant,  L.  B.  18  Eq.  414. 

No  trust  la  created  by  the  will  In  tavor  of  the  chil- 
dren. Bamforth  v.  Bamf orth,  U8  Mass.  28a 

The  widow  took  at  least  an  estate  for  life,  with  a 
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1  Reed,  Stat.  Fr.  g  886;  Sanborn  v.  Flagler, 
S  Allen,  474;  FOlmer  t.  Stephent,  1  Denio,  478; 
ChieheKttT  v.  14  L.  T.  N.  S.  488;  Browne, 
Stat.  Fr.  g  863  and  cases  there  cited;  Brown  t. 
Butchert  A  D.  Bank,  6  HiU,  448;  TfWton  v.  My- 
en,  88  Dl.  483;  8elby  v.  SeOry,  8  Meriv.  3;  Main 
T.  J^/der,  84  Pa.  828.  See  also  Venum  t.  Kirk, 
80  nu  318;  GbrMn'f.^.  69  Fa.  498:  Baldutin'e 
EtfaU,  18  W.  K.  0. 800;  SeJaMfe  WiU,  81  W. 
N.  C.  BIO. 

There  are  English  decisions  to  tbe  effect  that 
a  signing  of  a  will  by  initials  is  good. 

^  Ooode  of  Savory,  15  Jur.  1042;  Addy  v. 
Orix,  8  Yes.  Jr.  504;  Baker  t.  Dening,  8  Ad.  & 
£1. 94;  ife  Oooda  of  Bmeratm.  9  L.  R.  Ir.  448. 

In  jenkine  t.  Oauford,  8  Swabey  &  Tr.  98. 
the  case  was  that  of  a  signing  by  stamping  the 
name,  and  it  was  held  good.  The  testator 
signed  an  assumed  name  m  Be  Qood*  of  Bed- 
ding, 2  Robu  Eccl.  889,  and  It  was  held  a  good 
gignatore,  the  court  saying  it  would  pass  as  the 
mark  of  testator. 

A  case  is  reported.  Ba  Oood$  of  Qa/rke,  1 
Swab^  &  Tr.  88,  where  a  maiden  name  was 
interchanged  with  a  married  name  and  the  sig- 
nature was  held  to  be  within  the  ^tnte. 
.  8eealB0.SiirMfT.  JfeJrMt0r.4Bedf.898. 

Hiteh«llt  detirand  the  (^tnkm  erf  the 
court: 

lAThe  wrtttng  in  qtuition  Is  dearW  testament- 
azy.  Although  It  does  not  cm  its  face  purport 
to  be  a  wni.  and  In  form  is  not  a  command  bat 
a  reqneat,  addresBed  to  no  special  person  by 


name  but  plainly  to  those  who  should  have  the 
poBSessioD  or  control  of  her  property,  it  has  the 
essential  element  of  being  a  disposiuon  of  prop- 
erty to  take  effect  after  death,  and  tbe  preca- 
tory form  is  therefore  immaterial  Foeedman 
T.  Elder,  98  Pa.  1S9. 

It  bein^  undisputed  that  tbe  paper  Is  in  tbe 
handwritmg  of  uie  decedent,  and  being  testa- 
mentary in  charactM',  Uw  only  questfon  left 
upon  its  validity  as  a  will  is  tbe  suffldency  of 
its  execution  by  the  signature  "Harriet." 

The  paper  u  proved  to  have  been  writon 
after  the  passage  of  the  Act  of  June  8,  1887. 
(Pub.  Laws.  888),  and  the  fact  that  the  dece- 
dent was  a  muiled  woman  Is  therefcne  unim- 
portant. That  Act  repealed  the  requirement 
that  a  married  woman's  will  should  be  executed 
in  tbe  presenoe  of  two  wltneesea  neither  of 
whom  should  be  her  husband,  and  put  her,  in 
respect  to  signature  by  herself,  upon  tbe  same 
footing  as  men  aud  unmarried  women.  No 
greater  effect  can  be  attributed  to  tbe  Statute. 
It  certainly  was  not  Intended  to  authorize  a 
married  woman  to  execute  a  wlU  ai^  m<ne 
loosely  than  other  persons.  We  are  toereftm 
remitted  to  tbe  general  question  whether  a  sig- 
nature by  the  first  name  only  may  be  a  valid 
signing  of  a  will  under  the  Act  of  1888  and  its 
supplements. 

The  condititHi  of  the  law  before  the  passage 
of  tbe  Wills  Act  of  1888  is  well  known.  By 
tbe  English  Statute  of  Frauds  all  wills  as  to 
land  w«e  required  to  be  in  writing  dgned  bj- 
tbe  testator.  Under  this  Act  tt  was  held  that 


power  to  oonver  tbe  fee  and  to  teoelTe  the  pro- 
oeeds.  CummingHv.  Bbaw.Mpni.'Olbblnsv.Sfaep- 
azd.UBXaSB.IMaL 

Where  tbe  lanffusse<tf  atestatw  riuxws  aolear 
Intent  to  dertoe  tbe  fee  of  bis  lands  to  bis  wife, 
ii;oTda  of  reoommendatlon  or  sunestioD  or  advloe 
■8  to  tbe  managenieot  oroooupatlon  thereof  br  the 
f(unil7,  oontilDed  In  other  idauses,  wQl  not  limit 
her  estate.  Hozsey  v.  Hozsey,  81 N.  J.  Bq.  2L 

A.  mere  reeommendaUon  not  eoneidertd  imperattoe. 

No  reoommendatory  terms  of  a  will  ezpreMlng  a 
wish,  will,  desire,  etc.,  are  sufHolent  to  oreatea  trust 
unlesB  tbeaee  be  oertolatr  as  to  the  parties  to  take 
and  irtiat  tiiey  are  to  take.  lines  v.  Dudeo,  t  Fla. 
Mi  Gilbert  v.  Cbapin,  Ift  Conn.  SOL  Bee  Harrison  v. 
Harrison.  2  Gratt.  1. 

Tbe  word  "reoommend"  la  susoeptible  of  an  Inter- 
pretation oon^tent  wltii  tbe  legai  and  equitable 
power  of  tbe  petaon  zeooaumendod  to  depart  from 
the  reoommendatlon.  Johnston  v.  Rowlands,  S  De 
G.  A;  8m.  866. 

Beoommeodatory  ezpreeslona  in  a  will  depend 
for  their  full  force  on  the  disoretion  of  the  donee 
of  tbe  power.  UoCuUoofa  v.  HoCulloob,  11  We^ 
Bep.  KM;  Qraves  v.  Grares,  18  Irlsta  C.  UB;  Godfrey 
T.  Godfrey,  11  Week.  Bep.  Oftt;  Boott  v.  Key.  U  Jur. 
N.B.819:  Hoodv.OKlBOder,UL.T.N.8.aaB;  Wlg- 
zam,  W1U8,SU. 

Whenever  the  objeota  at  the  supposed  leoom- 
mmdatory  trust  are  not  certain  or  definite;  when- 
ever tbe  property  to  whloh  it  la  to  attach  Is  not  cer- 
tain or  d^nlte;  whenever  a  clear  discretion  or 
«boloe  to  act  or  not  to  act  la  slven;  whenever  tbe 
prtor  dlspoaHJoDS  of  ttie  property  Import  absolute 
and  unoontroUable  ownenUp,.-ln  all  auoh  oaaee 
oourta  of  equity  will  not  create  a  trust  from  reoom- 
mendatory  words.  Story,  Eq.l  107a  See  also  Wood 
r.  Cox, »  HyL  ft  a  OU;  Wright  v.  Atkyns.  Turn,  ft 

B.  U8i  8teadT.lleUor,IbB.9  (AuDIv.flS;  lAmbe 
T.  Bsnifls.  L.B.10Bq.M7,IkB.6(ai.  App.  VKj  Hess 
6L.R  A, 


V.  SlDffler,  114  Han.  56;  Re  Pennook'a  Estate,  tO  Fa. 
968;  Van  Duyne  v.  Tan  Duyne.  14  N.  J,  Eq.  MT;  > 
Pom.  Eq.  Jar.  H 1014-1017,  and  notes;  Howard  v.  Om- 
rust.  KM  U.  8.  781, 9U  cer  L.  ed.  VM). 

Bh^reettom  of  timet  and  eotiiUenee. 

Under  the  clause  "Afte^  pajrmant  of  my  JostdeUa 
and  funeral  expenses,  I  slve  and  devtse  to  my  wife 
one  third  of  all  my  real  estate  to  her  sole  use  and 
behoof  foreren  tbe  other  two  thirds  I  leave  in  tier 
power,  aud  bequeath  to  Iter  for  bet  support  during 
her  lifetime,  and  learlnir  It  as  an  Injunotlon  on  her 
to  divide  it  on  tbe  ohndren  at  her  death,  as  she  deeme 
beet,  and  as  they  deserre,"  the  wife  took  an  estate 
in  fee  In  one  third  of  tbe  residue;  as  to  tlie  other 
two  thirds  she  took  at  least  an  estate  for  life,  wtth 
a  power  to  convey  tbe  fee  and  to  receive  the  pn>- 
oeeds.  Gtbbfna  v.  Shepard,  US  Ifaaa.  Ml. 

Where  the  gift  was  '*to  J,  her  executors,  admlnls- 
trators  and  assigns,  to  and  for  her  and  their  own  use 
and  benefit,  upon  tbe  fullest  trust  and  oonttdeaoe 
reposed  In  her  that  she  shall  dispose  of  the  same  to 
and  for  the  Joint  twneflt  of  herself  and  my  ohildreo,** 
no  ot>liga^n  Is  imposed  which  the  court  oooM 
enforce.  Webb  v.  Wools,  2  EUm.  N.  S.  S67.  See  also 
White  V.  B^igg^  U  Sim.  38;  Paraall  v.  PamaU,  JU 
B.  9  Ol  Dlv.  07;  and  the  following  cases  bearing  on 
the  subject:  Winch  t.  Brutton,  14  Sim.  879:  Ingxam 
V.  FTaley,  28  Ga.  (US8:  Steele  v.  Levlaay,  U  Giatt,  4S4. 
Bee,  however.  Re  Fennook's  Atate.  flO  SKt 
BardflweU  t.  Bardswell,  9  Sim.  81^  WllUanu  v.  Wfl- 
ItaniB,  1  Sim.  N.  8.  368, 864;  Huaklsson  v.  BTidge.|16 
Jur.  78^  Fox  v.  Fox,  27  Beav.  201;  Green  v.  M<Mitdwi. 
1  Drew.  646;  HoCnlloah  v.  KcCnlloob,  11  Weeik.  Biap. 
604. 

If  the  Buheequent  words,  "enjoining  tbe  widow  to 
divide  the  estate  on  her  death  on  tbe  children," 
make  a  good  devise  over,  such  devise  would  takft 
alteot  In  oase  of  a  failure  tiy  tttB  widow  to  otuvejr 
durtngherlUb.  Smith  v.  Bnow,  Ul  Bbsa. 
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the  Bignatnre  of  the  testator  in  anypart  of  the 
instrument  was  sufficient.  Redf.  Wills,  chap. 
6,  g  18,  pi.  9,  and  cases  there  cited. 

The  same  construction  was  given  to  the  law 
In  Pennsylvania,  and  onder  tne  Act  of  1706, 
which  required  wills  of  land  to  be  in  writing 
and  proved  by  two  or  more  credible  witnesses, 
etc.  (l  Smith.  Laws,  88),  it  was  even  held  that 
a  writing  in  the  hand  of  another,  not  signed  by 
the  testator  at  all,  might  he  a  good  will. 
Bohrer  V.  Skhman,  1  Watts,  468. 

In  this  state  of  the  law  the  Act  of  1888  was 
passed.  It  was  founded  on  the  Enf^ish  Stat- 
ute of  Frauds  i29  Charles  II.),  the  phraseology 
of  which  it  follows  closely  but  with  the  im- 
portant addition  that  the  will  shall  be  signed 
"at  the  end  thereof."  In  making  this  change 
It  is  undoubtedly  true,  as  suggested  by  Strong, 
J.,  In  Verjian  v.  Kirk,  30  Pa.  328,  that  the 
Legislatnre  "looked  less  to  the  mode  of  the 
tignature,  than  to  its  place."  Accordingly  the 
Statute  makes  no  deunition  of  a  signature,  or 
of  the  word  "signed."  "It  was  only  by  judicial 
consbiicUon  tl^t  (the  Statute)  was  made  to  re- 
Qoire  the  testator's  siniature  by  his  name" 
(Strong,  J.,  Vernon  v.  Kirk),  and  that  judicial 
construction  which  held  that  a  mark  was  not 
a  valid  dgnature  (Aam  v.  Sboeer,  5  Pa.  31; 
Grabm  v.  Barr,  Id.  441,  decided  in  1846)  was 
changed,  it  may  he  noted,  by  the  Legislature 
as  soon  as  their  attention  was  directed  to  it 
Act  January  27,  1848,  Pub.  Laws,  16. 

The  purposes  of  the  Act  of  1888  were  ac- 
curacy in  the  transmission  of  the  testator's 
wishes,  the  authentication  of  the  instrument 
transmitting  them,  the  identification  of  the  tes- 
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tator,  and  certainty  as  to  bis  completed  testa- 
mentary purpose.  The  first  was  attained  by 
requiring  writing  instead  of  mere  memory  of 
witnesses,  the  second  and  third  by  the  signa- 
ture of  the  testator,  and  the  last  by  placing  the 
signature  at  end  of  the  instrument.  The 
first  two  requirements  were  derived  from  the 
English  Statute,  the  third  was  new  (since  fol- 
lowed by  the  Act  of  1  Vict. ,  chap.  2^,  and  was 
the  result  of  experience  of  the  dangers  of  hav- 
ing mere  memoranda  or  incomplete  directions 
tuen  for  the  expresdon  of  final  intention. 
Baker'a  Avp.  107  Fa.  881;  Vernon  v.  Kirk, 
80  Pa.  888. 

These  being  the  purposes  of  the  Act,  and  the 
Legislatnre  not  having  concerned  itself  with 
what  should  be  deemed  a  signing,  we  must 
look  dehort  the  Statute  for  a  definition. 

As  already  said,  the  Act  is  founded  on  the 
Statute  of  Frauds,  39  Charles  II.  Under  that 
Act  it  has  been  held  that  the  signing  may  be 
by  a  mark,  or  by  InitlalB  only,  or  >y  a  fictitious 
or  assumed  name,  or  by  a  name  diserent  from 
that  by  which  the  testator  is  designated  in  the 
body  of  the  will.  1  Jarman,  "WIIIb,  *78;  Redf. 
Wills,  chap.  6,  g  18,  and  cases  there]  cited. 

In  this  State,  as  already  seen,  it  was  held,  on 
a  narrow  consUuctlon  of  the  Act  of  1888,  that 
a  nark  was  not  a  stoning;  but  on  the  other 
points,  so  far  as  th^  have  arisen,  our  decisions 
have  been  In  harmony  with  those  of  the  Eng- 
lish courts.  Thus  in  Long  v.  Zook,  18  Pa.  4()0, 
the  will  of  David  Long  was  held  to  be  validly 
executed  by  his  mark  although  the  mark  was 
put  to  the  name  of  Jacob  Long.  In  Vernon  v. 
Kirk,  80  Pa.  218,  "Ezekiel  Norman  for  Bachel 


WfO,  miffldeney  of  aCfrnoture. 

There  are  American  statutes  which  expressly  au- 
thorise the  slarnature  bj  mark.  Smttb  v.  Dolby.  4 
Hair.  (DtAJt  800;  Buiford  v.  Bnrford,  IB  Fa.  ttl; 
Sobouter,  WUls,  80ft. 

Under  the  statute  of  Oteson,  thb  maklnff  br  a  tes- 
tator of  his  ipark  to  his  will  Is  a  slvnlns  of  the  will, 
fool  V.  Buffum,  8  Or.  4S8. 

Hie  maUng  of  bis  mark  by  the  testator  wIU  aat- 
iBfy  the  statute;  and  that,  too,  as  variouscases  rule, 
notwithstanding  he  was  able  to  write  at  the  time. 
Baker  v.  DenlnsTi  8  Ad.  tt  Bl.  M;  Sprairue  v.  Luther, 
8  B.  L  2S2:  Chase  v.  Kittredare.  11  AUea,  1»i  Hlgylns 
V.  Carlton, » lid.  U6;  Comas'  WiO,  01  Pa.  196. 

The  will  has  been  upheld  whwe  the  testator  made 
a  mark,  with  his  hand  guided  or  not  e^ulded  by  an- 
other. Wll0onv.Beddartl,ieSlm.28:  Baker  v.Den- 
ing,  8  Ad.  ft  Bl.  M;  Jackson  v.  Van  Dusen,  5  Johns. 
14ft;  NlokersoB  v.  Bw^  U  Cnah.  8B^  Vpohnrch  v. 
Uliohurcb,  U  B.  Hon.  lOB. 

Or  where  a  testator  wrote  only  his  Initials.  Re 
Goods  of  Savory,  16  Jur.  1042. 

Or  where  be  affixed  aseal  stamped  with  his  Ini- 
tlalB, and  pronouoced  it  his  ''hand  and  seaL**  Be 
Goods  of  Bmerson.  L.  B.  9  b,  448, 

Or  where  his  full  siffuature  was  effected  by  the 
aid  of  another  penon  who  Kulded  his  band.  Van- 
droit  V.  Blnehart,  29  Pa.  2dSf,  Btevens  v.  Van  Cleve, 
4  Wash.  C.  a  MB. 

Where  a  testator  was  paralyzed  and  was  raised  in 
bed,  and  a  pen  was  put  Into  his  hand,  which  was 
held  by  another  whilst  be  made  his  mark,  this  was 
a  valid  execution  of  the  will.  Com^' Will,  supra. 

An  imperfect  huUstlnat  subscription  of  the 
testator's  name  to  Us  will  may  be  regarded  aa  his 
mark,  Hartwellv.  HcHaBta:,4Bedf.  SBBl 

So,  where  he  stamped  his  name.  Jenkins  v.  Oals- 
ford,  8  Bwabey  &  Tr.  96. 
6L,R.  A. 


Where  the  testator  Blmis  under  an  assumed  name, 
Bach  a  signature  may  satisfy  the  statute  by  passing 
as  the  testator's  mark.  lU  Ooods  of  Bedding.  S 
Bob.  BooL  880;  1  Wms.  Bxxs.  T6. 

Ifame  affixed  J>y  anoOtar. 

A  testator's  name  may,  at  his  request,  be'alBxed 
to  a  will  by  an  attesting:  witnees.  The  etfeot  is  the 
same  as  thoufffa  written  by  the  testator  himself. 
Herbert  v.  Berrier.  81  Ind.  1. 

The  statute  Is  satlBfled  where,  the  testator  having 
requested  another  to  sign  the  paper  as  hie  will  for 
him,  the  latter  complies  under  the  strict  precau- 
tions of  the  Code  (Vernon  v.  Kirk,  SO  Fa.  218;  Abra- 
ham V.  Wllktna,  17  Ark.  202);  or^wtaere  by  direction 
of  a  testator  another  person,  under  the  same  pre- 
cautions, stamps  the  will,  by  way  of  signature,  with 
an  Instrument  on  which  the  testator  has  had  his 
usual  signature  engnved  tor  convenience  in  stamp* 
ing  letters  or  other  documents  requiring  his  signa- 
ture. Jenkins  v.  Gateford,  8  Swabey  &  Tr.  98. 

It  la  not  necessary  that  a  testator  should  have 
touched  the  paper  of  the  will  with  his  own  band  or 
with  the  point  of  bis  pen,  if  the  subsorlptdon  of  hte 
name  thereto  be  adopted  by  bis  acknowledg- 
ment and  deolaxatlon.  Be  Herohant's  Will,  X 
Tuck.  m. 

Tor  under  the  Statute  of  Tniuds,  and  vaxloua 
Codes  in  the  United  States,  provision  Is  made  for 
tbe  B^lnjT  of  the  will,  not  only  by  the  testator  him- 
self, but  also  by  some  other  peison  In  bis  presence 
and  by  his  expreasdlreoUoo.  Kiley  v.  Blley,  86  Ala. 
4M. 

There  are  States,  however,  where  this  signing  by 
another  is  plaoed  by  legislation  under  much  nar- 
rower lestralnta.  Re  HoElwalne,  18  N.  J.  Bq.  480; 
Vines  V,  CUngf  ost,  a  Ark.  800. 
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Doherty  at  ber  request"  was  held  to  be  a  valid ' 
sigoing  uoder  the  Act.  And  in  Main  v.  Byder, 
64  Fa.  317,  it  may  be  noted  that  a  mark  was 
held  to  be  a  good  sigDature  (subsequent  to  the 
Act  of  1848),  though  put  to  a  name  which  was 
not  the  testator's  real,  onat  least  bis  original, 
name,  though  it  was  one  by  which  be  had  been 
known  foratHDe  yean  In  bis  own  ndebbcv- 
bood.  No  question  waa  raised  against  ue  wDl 
on  this  point. 

The  precise  case  of  a  signature  by  the  first 
name  onW  does  not  appear  to  have  arisen 
either  in  England  or  in  the  United  States;  but 
tbe  principles  on  which  the  decisioDs  already 
lefeired  to  were  based,  especially  those  in  re- 
gard to  signing  by  inituils  only,  are  equally  ap- 
plicable to  the  present  case,  and  addlutHuU 
force  is  given  to  them  by  tbe  decisiona  as  to 
what  constitutes  a  binding  signature  to  a  con- 
tract under  tbe  same  or  analogous  statutes. 
Browne  (on  the  Statute  of  Frauds,  ^  832)  states 
the  rule  thus:  "Incases  where  the  initials  only 
of  tbe  party  are  .signed,  it  is  quite  clear  that 
with  the  aid  of  parol  evidence,  which  is  ad- 
mitted to  apply  to  tbem,  the  signature  is  to  be 
held  valid.  And  see  Palmer  v.  SUphent,  1 
I>enio,  478;  Sanborn  v.  Flagler,  9  Allen,  474; 
WatOH  V.  Myera,  83  HI.  482;  Salmon.  FaUa 
Mfg.  Oo.  V.  Ooddard,  56  TJ.  S,  14  How.  446 
(U  L.  ed.  498);  ChieAater  v.  Cobb,  14  L.  T.  N. 
6.488. 

Though,  therefore,  we  find  no  precise  prec- 
edent, yet  the  analogies  are  all  favorable, 
rather  than  otherwise,  to  the  sufficiency  of  a 
signing  by  first  name  only,  if  it  meets  the 
other  requirements  of  tbe  Act.  These  are  mat- 
ters depending  on  circumaiances,  which  will  be 
considered  further  on. 

Looking  beyond  tbe  decisions  to  the  general 
use  of  language,  what  is  understood  by  s^ing, 
and  dgnature  ?  Webster  defines  to  sign  as  "to 
affix  a  signature  to;  to  ratify  by  hand  or  seal; 
to  subscribe  in  one's  pwn  handwriting;"  and 
signature  as  "a  sign,  stamp  or  mark  impressed; 
....  especially  the  name  of  any  person  writ- 
ten witb  his  own  hand,  employw  to  signify 
that  tbe  writing  which  precedes  accords  witb 
bis  wishes  or  intentions;  a  sign  manual." 

All  tbe  definitions  include  a  mark,  and  no 
dictionary  limits  a  signature  to  a  written  name. 
There  can  be  no  doubt  that  historically,  and 
-down  to  very  modem  times,  the  ordinary  sig- 
nature was  tbe  mark  of  a  cross,  and  there  is 
perhaps  as  tittle  question  that  in  the  general 
diffusion  of  education  at  tbe  present  day  the 
ordinary  use  of  tbe  word  implies  the  written 
name.  But  this  implication  is  not  even  yet 
necessaiy  and  unlTersal.  The  man  who  can- 
not write  is  now  happily  an  exception  in  our 
Commonwealth,  but  he  has  not  yet  entirely  dis- 
appeared, and  in  popular  language  he  is  still 
said,  to  "sign,"  though  be  makes  only  bis  mark. 
Thus,  in  Asaif  v.  Hoovfr,  5  Pa.  26,  the  witnera 
Mys:  "The  name  was  written  after  the  will  was 
read  to  her,  and  after  she  bad  signed  it;  ...  . 
she  was  reclining  in  bed  when  she  signed  It," 
although  the  signature  the  witness  was  testify- 
ing to  was  only  a  mark. 

But  even  in 'the  now  usual  acceptation  of  a 
written  name,  signature  stilt  does  not  imply 
tbe  whole  name.  Custom  controls  tbe  rule  of 
names,  and  so  it  does  tbe  rule  of  signattires. 
Tbe  title  by  which  «  man  calls  bimsdf  and  is 
6URA. 


known  In  the  community  is  bis  name,  as  In 
Main  V.  I^/der,  wpra,  whether  it  be  the  one 
he  inherited  or  had  originally  given  him,  or 
not.  So  the  form  which  a  man  customarily 
uses  to  identify  and  bind  himself  in  writing 
is  bis  signature,  whatever  shape  he  may  choose 
to  give  it.  There  is  no  reautrement  that  it 
sbali  be  legible,  tboujdi  leginlity  is  one  of  the 
prime  objects  of  writtng.  It  ia  soffleient  if  it 
be  such  as  be  usuallv  signs;  and  the  signatures 
of  neither  Rufus  Cooate  nor  Oeoeral  Spinner 
could  be  rejected,  though  no  man  unaided 
could  discover  what  the  ragged  marks  made  by 
either  of  those  two  eminent  penonages  were 
intended  to  represent.  Nor  ia  there  any  fixed 
requirement  bow  much  of  the  fall  name  shall 
be  written.  Custom  varies  with  time  and 
place,  and  habit  witb  the  whim  of  tbe  Individ- 
uaL  Sovereigns  write  only  their  first  names-, 
and  tbe  sovereign  of  Spain,  more  royally  still, 
signs  bis  decrees  only  "I,  the  Kin^'  (To el 
Bey).  English  peers  now  sign  their  titles  only, 
though  tbey  be  geographical  names,  like  I>ev<m, 
or  Stefford,  as  toMd  as  a  county.  The  great 
Bacon  wrote  hia  name  "  Fr.Yenuam,"  ana  the 
ordinary  signature  of  tbe  poet-phitoeopber  of 
fishermen  was,"Iz.Wa."  In  the  fifty-six  siena- 
tures  to  the  most  solemn  instrument  of  modem 
times,  the  Declaration  of  Independence,  vre 
find  every  variety  from  "Th.  Jefferson"  to  the 
unmistakably  identified  "Charles  Carroll  of 
Carrollton."  In  the  present  day  it  is  not  uncom- 
mon for  business  men  to  have  a  signature  for 
checks  and  banking  purposes  somewhat  differ- 
ent from  that  used  in  their  ordinary  business; 
and  in  familiar  correspondence,  signature  by 
initials,  or  nickname,  or  diminutive,  is  proba- 
blytbe  general  practice. 

What,  therefore,  shall  constitute  a  sufficient 
sionature  must  depend  large^  on  the  euatmn 
of  tbe  time  and  place,  the  bknt  of  the  individ- 
ual, and  the  drcumstances  of  each  particalar 
case.   As  already  seen,  the  English  and  acme 
American  cases  hold  that  a  signature  by  initials 
only  or  otherwise  informal  and  short  of  tbe 
full  name  may  be  a  valid  execution  of  a  wiU 
or  a  contract,  if  tbe  intent  to  execute  is  appar- 
ent.  To  this  requirement  our  rtatuteadds  that 
tbe  signature  must  be  at  the  end.  as  evidence 
that  tbe  Intent  is  present,  actual  and  completed. 
On  this  point  of  the  completed  act,  tbe  use  of 
the  ordinary  form  of  signature  is  persuasive 
evidence,  and  the  absence  of  it  may  be  of 
weight  in  the  other  scale.   As  well  anggested 
by  the  learned  judge  below.  If  a  will  amwn 
witb  formality  or  in  terms  that  indicate  the  aid 
of  counsel  or  the  intent  to  comply  with  all  tbe 
forms  of  law,  be  signed  with  initials  or  first 
name  only,  doubt  would  certainly  be  raised  aa 
tn  the  completed  purpose  of  the  testator  to 
execute  It;  and  if  then  it  appeared  that  his 
habit  was  to  sign  his  name  in  full  the  doutx 
might  become  certainty;  while  on  tbe  other 
band  if  it  were  shown  Uiat  he  usually  or  even 
frequently  signed  business  or  other  importsnt 
papers  In  tbe  same  way,  tbe  doubt  might  be 
dissipated.    Aa  in  all  cases  where  the  iotmt  is 
the  test,  there  can  be  no  hard  and  fast  legal 
rule  as  to  form.   The  statute  requires  that  the 
signature  shall  be  at  the  end,  and  that  require- 
ment must  be  met  without  regard  to  intention: 
but  what  shall  constitute  a  ugnatUR  must  be 
detennined  in  each  case  by  tbe  ctnminstuioea. 


Digitized  by 


Google 


State  or  Wbbt  Viboinxa  v.  Fibb  Cbxbk  Coal  &  Cokb  Go. 


85» 


Tested  by  these  Tiews,  the  will  in  the  pieeent 
case  appears  to  have  been  well  executed.  Of 
tlie  handwriting  and  of  the  identity  of  the  tes- 
tatrix there  is  no  question,  and  her  completed 
intent  to  execute  the  paper  as  the  expresoon  of 
ita  testamentary  widws  is  attertad  at  die  end 
of  it  by  a  sigoature,  admitted  to  be  made  by 
ier,  and  ^own  to  be  in  the  form  which  she 
btUtoally  used.  The  wrlUnghasaot  the  usu- 
al formauties  of  a  will,  but  is  in  form  a  letter 
•ddressed  to  no  one  by  name,  but  clearly  in- 
tended for  her  mother  or  such  of  her  family  as 
choald  aanuiie  oontzol  of  her  proper^  after  bar 


death,  and  the  form  of  the  instrument  might 
well  account  for  the  signature  she  was  accus- 
tomed to  use,  were  it  not  still  more  clearly  ex- 

Slained  by  the  unfortunate  differences  with 
er  husbtuid,  and  her  repugnance  to  using  his 
name,  as  stiown  by  her  avMdance  of  It  in  her 
correspondence,  and  her  dlrecti(ni  not  to  put  it 
on  her  tombstone.  On  the  evidence  It  is  clear 
that  the  testatrix  intmded  this  as  a  complete 
execution  of  the  insttument,  and  we  find  noth- 
ing in  the  law  to  defeat  its  validtty  for  that 
purpose. 
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STATE  OF  WEST  YIBOIiaA 
«. 

FIRE  CREEK  COAL  A  COKE  CO., 
P^.  m  Btr. 

(  W.Va.  1 

The  ftrarth  aeotloo  of  chapter  68,  Acta 
188V»  wtaiA  proUUte  persona  and  oor- 
poradoOa  ensagedln  ndnhvandmanufaoturlnff, 
tad  Interested  In  aeUlnff  merobandlee  and  sup- 
plies, from  Belllnff  SD7  merotiaDdtw  or  supplies  to 
their  employia  at  a  greater  per  oent  of  profit  than 
tbej  gell  to  others  not  employed  by  them.  Is  un- 
oonsUtutlonal  and  voU,  because  It  Is  class  legfs- 
latkHi,  and  an  unjust  Interferenoe  *  with  private 
«otttnflta  and  business. 

(November  18, 18W.) 

ERROR  to  the  Circuit  Court  for  Fayette 
County  to  review  a  Judgment  otrnvicting 
defendant  of  a  violation  of  the  provtsionB  of 
Acts  J887,  chap.  68,  on^biting  certain  classes 
Of  employeis  from  discriminating  against  their 
employ^  in  the  sale  of  merchandise. 
tened. 

The  case  sufficiently  appears  in  the  opinion. 
Mr.  J.  W.  St.  Cl»lr  for  piaintifr  in  error. 
Mr.  Alfred  C»ldwelU  Attv-Qm.,  for  the 
State: 

SiQrder*  P.,  delivered  the  opinion  of  the 
court: 

Writ  of  error  to  a  Judgment  of  the  Circuit 
Court  of  Fayette  County,  pronounced  on  Sep- 
tember 39,  1887,  upon  an  indictment  against 
the  Fire  Creek  Coal  &  Coke  Company,  a  do- 
mestic corporation.  There  was  a  motion  to 
qoaah,  and  a  demurrer  to  the  indictment, — 
each  of  which  were  overruled, — a  trial  by  jury 
and  conviction,  and  a  fine  of  $26  imposed  upon 
the  defendant 

Tbe  indictment  is  under  the  provisions  of  the 
fourth  section  of  chapter  68,  Acts  of  1887, 
which  provides,  in  aubstaooe,  as  follows:  That 
it  shall  be  unlawful  for  any  person,  firm,  com- 
pany, corporation  or  aaaocutlon  engured  in 
mlniag  or  manufacturing,  and  who  suul  be  io- 
terested  in  merchandising,  to  knowingly  and 
wfllfally  sell  any  merchandise  or  supplies 
wliatsoever  to  any  employ^  at  a  greater  per 
oent  of  pni&  than  merchandise  andsupplies  of 

*H«ad  note  br  SimuB,  J>. 
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the  like  character,  quality  and  quantity  are 
sold  to  other  customers,  buying  for  cash,  and 
not  employed  by  them.  The  violation  of  this 
section  Is  made  a  misdemeanor,  punishable  by 
a  fine  not  exceeding  flOO  and  not  less  than  $35. 

In  State  v.  Goodxoill,  10  8.  £.  Rep.  385  (de- 
cided by  us  at  the  present  term),  this  court  held 
it  is  not  competent  for  tbe  Legislature,  under 
the  Constitution,  to  single  out  owners  and 
operators  of  mines,  and  manufacturers  of  every 
kind,  and  provide  that  Ihey  shall  bear  burdens 
not  imposed  tm  other  ovrnere  of  [«oper^  or 
employere  of  labor,  and  probiMt  them  nom 
m^ing  contracts  which  It  Is  competent  for 
other  owners  of  property  or  employers  of  labor 
to  make.  Such  legislation  cannot  oe  sustained 
as  ao  exercise  of  tbe  police  power.  And  we 
also  held,  in  that  case,  that  the  third  section  of 
the  same  Act,  under  whtdi  the  indictment  now 
under  consideration  Is  founded,  is  unconstitu- 
tional and  void.  In  that  case  we  referred  to 
the  constitutional  provisions,  both  state  and 
federal,  and  reviewed  at  some  length  the  de- 
cisioDB  of  the  courts  in  respect  to  the  power  of 
the  Legislature  to  enact  laws  such  as  the  one  here 
in  question.  The  provision  of  theStatute  which 
we  declared  invalid  in  that  case  was  an  attempt 
to  prohibit  persons  engaged  in  mining  and 
manufacturing  from  Issuing,  for  the  payment 
of  labor,  any  order  or  paper,  except  such  an 
order  as  is  specified  in  the  Act.  The  chief 
ground  upon  which  we  held  that  section  void 
was  that  it  discriminated  against  a  class  of  em- 
ployers, and  interfered  with  the  right  of  con- 
tract between  citizens  in  respect  to  matters 
purely  private.  Havieg  held  that  section  of 
the  Act  void,  as  an  abridgement  of  the  guaran- 
teed rights  and  privileges  of  the  ciUzensof  this 
State,  It  seems  to  me  that  the  fourth  section  of 
the  same  Act — the  one  now  in  question — must, 
for  the  reasons  and  upon  the  authorities  and 
principles  set  forth  in  the  opinion  in  the  said 
case  of  State  v.  GoodiaiU,  be  also  held  uncon- 
stltuti(Hia]  and  void. 

There  are  many  conrideratlons  tat  selUng 
goods  or  supplies  at  less  per  cent  of  profit  to 
one  customer  than  to  others.  The  goods  may 
be  of  the  "like  character,  kind,  quality  and 
quaDtity,"  and  still  there  may  be  considera- 
tions, entirely  proper,  whv  the  sale  should  not 
be  at  Oie  same  price  in  all  cases, — such  as  the 
character  and  promptness  of  tbe  customer;  tbe 
risk  of  kKB  or  time  <d  payment;  Oie  aggregate 
amount  of  purchases  by  the  same  pnson  of 
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different  kbdi  of  goods  or  snimlies.  It  may 
be  more  profitable  to  sell  a  large  bill  of  different 
kinda  of  goods  to  a  large  consumer  than  to  aell 
one  of  the  same  kind  of  articles  to  one  who 
buys  nothing  else.  The  Statute  is  a  Procrustean 
bea.  It  conaigns  all  sizes  and  oonditloDB  to 
the  same  measure  of  treatment,  regardlesa  of 
their  diliFerenceB.  It  excludes  all  fteedom  in 
trade,  and  all  considerations  of  mutual  benefit, 
and  even  cfaarity.  If  the  employer  sells  goods 
to  the  fiunily  of  some  friend,  in  indigent  cir- 
cumstances, at  leas  than  cost,  then,  under  this 
Statute,  he  must  sell  at  the  same  price  to  all  his 
employfia.  But  it  is  uq necessary  to  Illustrate 
the  Ticea,  the  crudities  and  the  InjiuUce  of  the 
Statute.  That  U  Is  as  attempt  to  do  for  private 
citizens,  under  no  physical  or  mental  disabili- 
ties, what  they  can  best  do  for  themselves,  is 
apparent  It  selects  miners  and  manufacturers 
as  a  class,  and  denies  to  them  privileges  which 
are  not  only  proper  and  legitimate  in  them- 
selves but  to  some  extent  necessary  and  un- 
avoidable in  the  conduct  of  business,  privileges 
which  concern  private  affairs  solely,  and  which 
are  enjf^ed  by  all  other  classes  and  citizens. 
It  is  an  attempt  on  the  part  of  the  Legislature 
to  do  what,  in  this  couotry,  cannot  be  done; 
that  is,  to  prevent  persons  who  are  rut  jurit 
from  m^ing  their  own  contracts.  The  A.ct  is 
an  infringement  alike  of  the  right  of  the  em- 
ployer and  the  employ^.  Hon  tlian  this,  It  is 
an  insnltlng  attempt  lo  put  the  lab(»er  under 
legislative  tutelage,  which  is  not  only  degrad- 
ing to  his  manhood,  but  subversive  of  his  ngbts 
as  a  dtizen  of  the  United  States.  Qodcharlea  v. 
Wigeman,  118  Pa.  481,  4  Cent.  Bep.  887. 


In  condemning  this  Statute  ve  do  not  widi 
to  give  countenance  to  the  idea  that  any  em- 
ployer, whether  he  Is  engaged  in  mining,  man- 
ufacturing or  any  other  busioeSH,  has  the  ririit 
to  discriminate  a^nst  his  employes,  b^Belluie 
to  them  goods  or  supplies,  under  ^ilar  dr- 
cumslances,  at  a  greater  per  cent  of  profit  than 
he  does  to  his  other  customers.  Such  a  dis- 
crimination is  not  only  unjust,  but  it  is  sub- 
versive of  the  first  principles  of  trade;  and  no 
emp1oy6  should  buy  from  such  employer. 
The  remedy  is  in  the  hands  of  the  employ^ 
He  IS  not  compelled  to  buv  from  his  employer; 
and  the  seneral  law,  without  any  special  stat- 
ute, will  rally  protect  bim  Id  his  refusal  to  do 
so.  The  ground  on  which  this  Act  is  con- 
demned is  that  it  is  class  legislation,  and  an  un- 
just interference  with  the  rights,  privileges  and 
property  of  both  the  employer  and  l£e  em- 
ploy6,  and  places  upon  both  the  badge  of 
slavery,  by  denying  to  the  one  the  ri^t  of 
managing  his  own  private  boslness,  and  as- 
suming that  the  other  has  so  little  caiMcitr  and 
manhood  as  to  be  unable  to  protect  himself,  or 
manage  his  own  private  affairs. 

For  these  reasons,  and  upon  the  principles 
announced  in  the  opinion  of  this  court  in  State 
V.  OoodwiU,  hereinbefore  referred  to,  we  lu^d 
the  said  fourth  section  of  the  Act  aforesaid  un- 
constitutional and  void. 

Thejudgnwnt  0^  ike  Otreuit  Omri  i*  fveswif  ^ 
(A«  demwrtf  to  the  indictment  nutained,  and  the 
defendant  ^charged. 

English  and  BriuinoBi  JJ.,  concurred; 
Oraes,  J.,  abaenL 
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N.  J.  AIKEN,  Appt.. 
9, 

Lesser.  FRANKLIN,  .Be^. 
(....Ifhm.....) 

*At«nBmonllaw  a  eovanant  of  aeisla  la 
not  tmplled  In  a  deed  of  real  property  by  the 
use  of  the  operative  words  "  ffraat,  bargain,  sell, 
Qonvey  and  warrant." 

(November  ST.  USOl) 
'Head  note  by  Collixs.  J. 


SUPREME  COURT. 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hennepin  County 
dismissing  the  complaint  in  an  action  to  recover 
damages  for  an  alleged  breach  of  a  covenant 
contained  in  adeed  of  certain  lands.  Affirmed. 
The  case  suffldently  appears  in  the  opinion. 
Mr.  S.  H.  Finch,  for  appellant: 
While  It  is  necessary  under  our  statutes  lo 
express  covenants,  yet,  no  form  being  pre- 
scribed and  no  place  in  the  deed  Indicatecl  tik 
which  they  shall  be  placed,  any  apt  worda  in 
the  cimveyance  will  comply  with  the  reqnfre- 


Novs.— Cocenant  of  sebln. 
Tbe  covenants  of  seisin  and  ti»  rigtit  to  oonvej 
are  general  covenants  that  the  Brantor  is  tawfuJly 
seised,  and  had  a  right  to  convey  at  the  time  of 
exeoutdon  of  the  conveyance;  where  Uie  grantor 
is  not  at  the  time  poooeaecd  of  the  leRal  title,  and  la 
not  m  poaacflBiOD  of  the  premises,  the  covenant  is 
broken  aa  soon  aa  mode.  Mltobell  v.Waraer,  0  Coon. 
VH;  GrUBn  v.  Fairbrotber,  10  He.  91:  Baymond  v. 
Bajmond,10Cush.  184:  Slater  v.  Bawson,!  Uet.4fiO; 
Bartholomew  v.  Caodee,  11  Pick.  17U;  Preecott  v. 
Trueman,  4  Mass.  627,  3  Am.  Doc.  249;  Fecare  v. 
Chouteau,  18  Ho.  fiB7;  Qreenbr  v.  Wlloooks.  2  Johns. 
1.8Am.  Deo.  879;  Baokus  V.  UoGoy.8  Ohio,  218, 1? 
Am.  Dec  686;  Devore  v.  Sunderland,  17  Ohio,  ao,  49 
Am.  Rep.  442;  Gorfleld  v.  WUlloms,  S  Tt  327;  Dick- 
inson V.  Hoomee,  6  Oratt  (Va.)  8V7;  Pollard  v. 
Dwigbt,  8  U.  &  4  CniDch,  421, 4B0  (2  L.  ed.  888,009); 
Howell  V.  Ulohards,  11  East,  90. 
6L.R.A. 


In  such  case  no  evlotion  Is  neoeesary  to  givr  k 
rlgbtof  action  upon  It.  Le  Boy  v.  Beard,  48  U.  8. 
8  How.  4St  (12  L.  ed.  1181):  Pollard  v.  Diright,  8  IT.  9. 
4  Cranoh,  421  f2  L.  Ad.  aaU;  Peters  v.  Bowman,  98- 
U.  &  66  (26  L.  ed.  91);  Pbote  v.  Burnet,  10  Ohio.  817, 
86  Am.  Deo.  BO. 

It  is  broken  when  the  estate  described  Is  not  the 
property  of  (be  grantor.  Horrison  v.  HoArthur,. 
48  He,  W:  Basford  v.  Peareon,  9  Allen,  SSB;  Bacon 
T.  Lincoln.  4  Cosh.  210, 60  Am.  Dec.  7flfi;  Wheelook  v> 
Thayer.  16  Plok.  68. 

Or  when  property  has  Improvements  and  oreo- 
tions  belonginirtotblrd  persons.  Tan  Warner  v. 
Van  Nostnind,  19  Iowa,  427;  Hott  v.  Palmer,  1 N.  Y. 
064;  mirt  V.  Horton,  68  N.  Y.  STT;  West  v.  Stewart,  7 
Pa.  122;  Powers  v.  Dennison,  80  Vt.  712. 

If  the  grantor  has  actual  posseesloa  at  the  time  of 
the  oonveyance,  the  covenant  is  broteD  on  eviction 
of  the  grantee  by  a  peimaoeot  title,  and  an  aotioa 
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mentB  of  tbe  statnte.  andQall  the  words  of  the 
deed  must  be  beld  to  have  a  xoeaDing,  and 
effect  is  gfrea  to  tbe  coDveyaDCe  ]n  accordance 
with  ibe  words  used. 

Oreenl.  Cniiae,  Real  Prop,      4,  pp.  89,  36. 

Any  words  will  be  Bufflcient  which  show  tbe 
intent  of  tbe  parties. 

Id.  p.  868. 

No.tMiticular  tecbnical  words  are  required 
to  make  a  covenant 

BallM  T.  Wptie,  8  Johns.  48;  Butt  v.  Fol- 
tett,  6  Cow.  170;  Jaekton  t.  aveart,  30  Johns.  8S. 

Borne  words  create  a  covenant  Thus  tbe 
words  "  (frant  or  demise."  in  a  lease  for  years, 
create  a  covenant  in  law  for  quiet  enioymeot. 

Qrannia  v.  Clark,  8  Cow.  86-41;  Barney  v. 
Em,  A  Wend.  603. 

Tbe  words  *'  grant,  bargain,  sell,  enfeoff  and 
conflrtn  "  import  a  covenant  in  law. 

Brouming  v.  Wright,  2  Bos.  &  P.  31. 

The  words  "  grant,  bargain,  sell,  convey  and 
warrant,"  are  apt  words  to  express  covenants. 

See  Devlin,  Deeds,  ^  882;  Wadiington  v.  Hill, 
10  Ftmedes  &  M.  560,  662. 

The  proposition  in  the  deed,  "sell  and  con- 
vey," loses  all  its  force  if  any  construction  can 
be  placed  thereon  except  that  grantor  conveyed 
something,  or  if  he  did  not  his  agreement  and 
tbe  covenant  that  be  entered  into  were  broken. 

Jaektim  v.  Oreen,  11  West.  Sep.  860, 113Ind. 
841 ;  Witt  T.  at.  Pena  AN.P.B.Co.Z^  Hinn. 
133. 

Tbe  barden  of  proof  is  upon  the  defendant^ 
cases  where  breach  of  covenant  of  ri^t  to  cdo- 
vev  or  of  seisin  Is  alleged.  He  must  show  bis 
title,  and  it  is  not  for  tbe  plaintiff  to  show  a  want 
of  title  in  defendant  by  proving  a  negative. 

DevUn.  Deeds,  g  802;  Rawle,  Cov.  §4;  Abbott 
V.  AUen.  14  Johns.  268;  Sviafford  v.  Wkip^,  8 
O.  Greene  (Iowa)  261;  Sehojikd  v.  Iowa  Home- 
stead Co.  82  Iowa,  821;  Beekmann  v.  Henn,  17 
Wifl.  413;  Baiter  v.  Carbett,  28  Iowa.  817;  MeOe- 
km  V.  Blak*,  16  Wis.  103. 

The  covenants  of  seisin  and  of  right  toomvey 
are  synonymous.  A  person  who  u adaed  hasa 
right  to  convey. 

Biekert  v.  Snyder,  9  Wend.  418;  WiUard  v. 
Taitaell,  1 N.  H.  177;  Sedgwick,  Damages,  p. 
176. 

If  defendant  was  not  seised  of  tbe  land  he 

had  no  right  to  convey,  and  this  covenant  must 
necessarily  be  broken. 

MttefieU  V.  Sazen.  4  Coon.  610,  611 ;  Starr  v. 
LeatiU,  3  Conn.  248;  Hinman  T.  LtanmiMrth, 
2  Conn.  244,  note. 

If  grantor  baa  no  title  to  tbe  whole  or  a  part 
of  tbe  premises  tbe  covenants  of  seisin  and  of 


ctf  oovenantwlll  He.  See  Martin  v.  Baker.  5  BlaOkf. 
find.)  282:  Coleman  v.  Lyman,  42  Ind.  280;  Brandt  v. 
Foster,  6  Iowa,  204;  Scfaofleld  v.  Iowa  Homestead  Co. 
V  Iowa,  S17,  7  Am.  Bep.  107;  Parker  v.  Brown.  16 
N.  H.  17V;  Partridge  v.  Hatoh,  IS  N.  H.  486:  Bat^ 
T.  MOCor,  8  Ohio.  21a,  17  Am.  Deo.  688:  Great  West- 
em  Stock  Co.  v.  Saas,  24  Ohio  St^  542;  Rtobardson  v. 
J>orr.  STt.  9;  KInffdon  v.  Nottle.  1  Haole  *  S.  8S& 
OovenonC  mtu  with  the  land. 
Thte  ooreoant  of  seisin  runs  wltb  tbe  land,  and 
Inures  to  the  subsequent  gnatee  upon  whom  tbe 
loss  falls.  Allen  v.  Kennedy,  6  West  Kep,  846,  01 
Ho.au.  See  Dfckson  v.  Desire.  28  Mo.  151;  Cham- 
ben  V.  Smith,  £8  Ho.  174;  Haywire  v.  R^Sln.  **  Mo. 
m;  Jones  v.  Whltaett,  TV  Ho.  186;  Lockwood  v. 
Bturdevant,e  Conn.  873:  Raymond  v.  Raymond,  10 
6L  RA. 


power  to  convey  are  broken  immediately  on 

tbe  execution  of  the  deed. 

Fbv>ter  v.  Poling,  3  Barb.  800;  Ou^num  v. 
Blanchard,  2  Me.  268- 

Mr,  R.  B.  Forreat  for  respondent. 

Collina»  J.,  delivered  tbe  opinion  of  the 
court; 

In  tbe  complaint  in  this  action,  plaintiff,  with 
some  partieuMri^  as  to  details,  alleged  a  breach 
of  a  covenantof  seisin  and  right  to  convey  con- 
tained, as  he  contends,  in  a  deed  of  certain  real 
property  in  the  State  of  Missi^ppi,  which  deed 
was  executed  and  delivered  by  defendant,  as 
grantor,  unto  plaintiff,  as  grantee,  a  copy 
thereof  being  made  a  part  of  the  complaint. 
We  are  not  adTiaed  the  complaint  as  to 
where  the  conveysDce  was  executed  and  deliv- 
ered, nor  as  to  the  existence  of  any  statute  In 
the  State  of  Mississippi  regulating  the  form  of 
a  deed,  or  bearing  upon  the  subject  of  cove* 
nants,  express  or  unplied,  therein.  Defendant 
by  his  answer  admitted  tbe  execution  and  de- 
livery of  the  instrument,  alleged  a  right  to  con- 
vey all  of  the  title  and  interest  in  tbe  premises 
thereby  conveyed,  and  put  in  issue  some  of  the 
details  before  referred  to.  A  reply  having  been 
interposed,  tbe  case  was  brought  to  trial,  be- 
fore the  court,  without  a  jury.  Upon  reading 
the  pleadings,  plaintiff's  counsel  purposely  re- 
fused to  offer  any  leetimony,  claiming  that  un- 
der the  authorities  the  burden  of  proof  was 
upon  the  defendant.  The  court  thought  other- 
wise, and  dismissed  the  action.  Its  ooncluslon 
was  rigbt;  but  our  affirmants  is  expressly  put 
on  the  ground  that  there  is  no  covenant  of 
seisin  in  tbe  deed.  There  is  none  by  implica- 
tion, and  certainly  none  in  express  words.  This 
question  confronts  us  at  the  outset,  but  neither 
of  tbe  counsel  have  suggested  whether  we 
should  construe  the  instrument,  with  respect 
to  tbe  existence  of  covenants*  by  the  statute  of 
the  State  in  which  plaintiff  seeks  bis  remedy, 
or  by  tbe  laws  of  the  State  wherein  is  situated 
the  subject  matter  of  the  contract, — the  land 
conveyed, — and  which,  in  the  absence  of  proof 
to  the  contrary,  we  assume  to  be  tbe  common 
law.   Boyl  v.  McNeil.  IS  Minn.  800  (Oil.)  862. 

The  operative  words  in  the  deed  now  being 
conridered,  wbereln  must  be  found  tbe  cove- 
nant of  seisin,  if  found  at  all,  are  "grant,  bar- 
gain,  sell,  convey  and  warrant,"  and  from  their 
use  tbe  appellant  contends  the  covenant  Is  im- 
plied. But,  if  his  right  to  recover  Is  to  be  de- 
termined by  the  law  as  it  exists  in  this  State, 
this  position,  if  correct,  is  immaterial;  for,  by 
virtue  of  our  statute,  no  covenants  whatever 


Cush.  184;  Smith  v.  Btronff,  14  Ffok.  128:  Prescott  v. 
Truemun.  4  Uass.  827,  8  Am.  Dec  249;  Collier  v. 
Gamble,  10  Ho.  467;  Abbott  v.  AUen,  14  Johns.  248; 
Stonard  v.  Bldridffe.  16  Johns.  254;  Wilson  v.  Forbes, 
2  Dev.  L.  (N.  C.)  80;  KlncBld  v.  Brittain,  5  Bneed 
rCeun.)  128;  QarfleM  v.  WUllams,  8  TL  8». 

The  settled  oonstructloD  of  this  statutory  oot- 
enant  by  the  hie^best  court  of  Hlssourl,  as  first  de- 
clared In  Dickson  v.  Desire,  supra,  iras  substan- 
tlally  affirmed  In  Hogwlre  v.  RigSln,  supm;  Jones 
V.  Wbltsett.  79  Ho.  101,  and  Allen  v.  Kennedy,  8 
West.  Rep.  845, 81  Ho.8S4. 

A  contrary  constractlon  had  been  originally  an- 
nounced by  tbe  same  court  In  Collier  v.  Gamble,  W 
Mo.  407;  Sohnelle  ft  Q.  Lumber  Co.  v.  Bartow,  8i 
Fed.  Bep.  854. 

Digitized  by  Google 


m 

are  im^led  in  conveyaDcesof  real  estate.  Gen. 
Stat.  1878.  §  6,  chap.  40. 

Mor  do  these  words  import  a  covecant  of 
seisia  at  common  law,  so  that,  if  we  pass  upon 
the  question  upon  the  presumpticm  that  the 
rule  fo  Mississippi  should  govern,  the  result  is 
equally  as  disastrous  to  the  appellant. 

In  a  leading  case  {VYoet  v,  Baymtmd,  3  Cal. 
188)  will  be  found  an  opinion  by  Chancellor 
Kent,  in  which,  after  a  thorough  examination 
of  the  authorities,  he  declares  that  a  coveuant 
of  seidn  cannot  be  implied  at  common  law 
from  the  use  of  the  words  "grant,  bargain,  sell, 
alien  and  confirm"  in  a  deed  of  real  property; 
ezivessly  repudiating,  as  opposed  to  die  entire 
stream  of  authorities,  s  statement  to  the  con- 
trary made  by  Lord  Eldoa  in  the  case  of  Brown- 
ing V.  Wrif^,  2  Boo.  A  P.  SI,  dted  by  appel- 
lant 

The  words  construed  by  the  illustrious  chan- 
cellor, above  quoted,  are  in  part  the  same— 
and,  as  to  the  balance,  of  the  same  slgaificance 
— as  those  used  in  this  respondent's  deed,  and 
on  which  appellant  relies.  It  being  unneces- 
sary for  a  decisloQ,  we  do  not  express  an  opin- 
ion as  to  where  the  burden  of  proof  may  be  in 
actions  of  this  character,  but  call  atteulion  to 
the  fact  that  the  New  York  cases  cited  by  ap- 
pellant have  been  overruled  in  Woolley  v,  Neio- 
anabe,  87  N.Y.  005.  See  also  Rawle,  Cove- 
nants, 6th  ed.  %  84,  note. 

Nor  have  we  considered  other  interestiDg 
questions  suggested  by  the  pleadings  herein, 
but  not  discussed  by  counsel. 

Judgment  t^fflrmed. 


John  MABTIN,  Be^t., 

V. 

Aanm  PALMER  and  Joseph  W.  Wakefield, 
et  al.,  Intervenors,  Apptt. 

f....Minn  ) 

•1.  Under  Gen.  Stet.  1878,  chap.  8S. 
1 68*  "manual  labor**  in  cutilns,  bank- 
ing or  driving  logs  or  Umber  Includes  toe  use  ot 
all  Implemeats  or  inBtnuoeotalltles  actually  used 
In  and  neceBsarr  to  the  performaace  Of  saoh 
labor  hy  the  lumbennan. 

WwiiMS  irtiare  a  auui  and  taana 
are  emplflv«d»  ataflrross  price  for  both,  to 
haul  or  liank  lofn,  bis  Hen  on  the  logs  extends  to 
tbe  use  of  tbe  team. 

8.  The  fii/ct  thai  the  employer  auy  a^ 
terwards  put  them  to  work  separatelyi 
on  different  parts  of  the  work.  Is  Immaterial. 

*Head  notes  by  Uitohmlih  J** 


NoTM.— iojwtnfl  eontraeU,  lim  of  Idbonr. 

A  lien  on  logs,  under  Haloe  Rev.  Stat,,  chap.  91, 
S  S8,  enforoeable  within  sijcty  days  after  they  ar- 
rive at  the  mill,  is  not  lost  oa  any  part  of  tbe  logs 
eat  by  the  same  contractor  at  the  same  prloe  and 
delivved  at  tbe  same  mill,  because  the  different 
kinds  are  in  separate  piles  and  all  of  one  kind  has 
been  delivered  more  than  sixty  days.  Phillips  v. 
Yose,  81  Me.  ISL 

The  Michigan  Act  of  1881,  giving  a  lien  for  labor 
performed  In  cutting  and  skidding  logs  by  a  har- 
bor for  acoatraotor,  as  against  the  owner  of  the 
logs,  between  whom  and  the  laborer  thm  Is  no 
6L.B.  A, 


4.  Where  the  whole  of  the  serviees  are 
performed  onder  one  Icontraet  of  em- 
ployment in  getting  out  a  single  lot  of  logs,  two 
different  marks,  howevtt-,  being  pnt  on  dlffnent 
portions  of  fhem,  aocordiog  to  tbdr  grade  or 
quality,  the  laborer  may  claim  and  enforce  Ua 
lien  for  his  entire  services  upon  that^part  besr- 
ing  one  of  these  marks. 

(December  IIB,1SBBJ 

APPEAL  by  intervenors  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  their  motion  for  new  trial  in  an  action 
to  enforce  an  alleged  laborer's  lien  upon  cer- 
tain logs,  in  which  jtidgment  had  been  entoad 
for  phuntiff.  Affirmed. 
The  case  saffldently  appears  in  the  mrinlcm. 
Mestre.  A.  B.  Chcmta  and  A.  T.  Merrill 
for  appellants. 
Jfr.  John  T.  Symasfbr  respondent 

Hitehall,  J.,  delivered  the  c^nion  of  tbe 
court: 

Gen.  Stat  1878,  chap.  83,  g  68,  provides  that 
"anv  person  who  may  door  perform  any  man- 
ual labor  in  cutting,  banking,  driving,  eta, 
"any  logs  or  timber  in  this  State,  shall  have  a 
lien  thereon  ...  for  such  services."  The  de- 
fendant employed  plaintiff  and  his  team,  at  a 
gross  price  per  month  for  both,  to  work  in  a 
losing  camp  in  gettxogout  logs.  As  a  matter 
ofuct,  during  a  great  part  of  the  employment 
the  defendant  worked  them  separately,  Uie 
team  being  used  in  hauling  the  logs,  while 
plaintiff  was  occupied  in  bnn^ng  in  suppliea 
with  other  teams  or  taking  care  of  the  tto&.  in 
the  logging-camp  stable. 

The  pnocipal  anestion  here  presented  is 
whether  plaintififs  lien  on  the  logs  extends  to 
the  use  of  the  team,  the  intervenors'  conlen- 
tion  being  that  "manual  labor"  applies  onlv  to 
tbe  work  of  plaintiff's  own  bands.  Such  a  con- 
struction is  too  narrow,  and  would  in  most 
cases  render  the  Statute  nugatory  and  defeat 
tbe  remedy  which  the  Legislature  intended  to 
give. 

ging,  certain  tools, ^plianoes  or  instromen^- 
ities  are  indispensably  necessary  to  tbe  perform- 
ance of  the  labor.  The  timb^  cannot  be  cai 
without  axes  or  hauled  or  "banked"  without 
teams.  Remedial  statutes  are  to  be  liberally 
construed  to  advance  the  remedy.  'The  Legis- 
lature could  not  have  intended  to  exclude  the 
use  of  those  appliances  or  instrumeotalities 
which  are  absolutely  necessary  to  the  perform- 
ance of  the  various  departments  of  labOT 
enumerated  in  the  Statute.  We  are  therefore 
of  oinnion  that  "manual  labors"  as  used  In  this 


privity  of  contract,  as  also  the  provlslonB  for  its  en- 
foroement,  are  not  nnconsUtutlonal.  Tbe  Statute 
declares  the  lien;  and,  altbongb  thtoelsuo  direot 
privity  of  contract  between  the  laborer  and  the 
owner  of  the  logs,  yet  the  law  enters  Into  and  forms 
a  part  of  the  contract  between  the  owner  and  the 
oontraotor.   Bellly  v.  Btopbeoson,  62  Hlob.  6QR. 

Under  Wu.  Iawb  1885,  chap.  460,  H 1.  2,  BuppUes 
actually  used  to  paying  for  work  of  tbe  men  and 
teams  Id  getting  out  logs  and  feeding  tbe  men  and 
teams  so  employed  create  a  lien  on  such  logs  al- 
though ttae  supplies  were  first  placed  by  the  pur- 
otaasers  in  their  stme  forsale,  before  belnffsonsed. 
Btaor  T.  Bryant,  78  Vis.  It. 
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connection,  includes  the  use  and  earnings  of  all 
implements,  iostrumeotalities  or  agencies,  such 
«8  axe,  cant-hook,  team  or  the  like,  which  are 
ACtaaltr  used  in  and  necessary  to  the  perform- 
ance of  such  labor  'by  the  lumberman  or  log- 
ger. HfOe  T.  Brown,  59  K.  H.  S61.  See  also 
Window  V.  Urquhart,  38  Wis.  860,  and  Bogan 
V.  Cuahing.  49  Wis.  189. 

And  we  fully  agree  with  the  learned  trial 
judge  that  where,  as  in  thla  case,  "a  man  and 
bis  team  are  emi^oyed  on  the  work  at  a  gross 
price  for  both,  the  fact  that  the  employer  may 
have  them  work  sei^ratelr  the  whole  or  a  part 
of  the  time  can  make  no.difference."  This  may 
-often  be  necessary  as  a  matter  of  convenience 
to  tiie  employer,  as  where  teams  are  "doubled," 
and  the  superfluous  drivers  have  to  be  set  at 
aome  other  department  of  the  work. 

There  was  a  conflict  In  the  evidence  as  to 
whether  the  itm  on  which  plaintiff  worked 
were  all  marked  with  the  same  mark  (that  on 
which  the  lien  was  claimed),  or  whether  two 
different  marks  were  used  on  different  portions 
of  the  logs.  The  interrenors  assign  as  error 
the  fact  tctat  the  court  states  in  a  memorandum 
attached  to  his  findings  that  the  evidence  that 

Cof  the  logs  had  a  mark  pat  on  them  dff- 
it  from  that  on  which  the  lien  is  claimed 
was  disregarded,  because  not  pertinent  to  any 
issue  under  the  pleadings.  Aamiming,  without 
deciding,  that  a  statement  made  by  the  trial 


judge  in  such  a  memorandum,  but  not  appear- 
ing as  a  ruling  or  otherwise  in  the  "settled 
case,"  can  be  assigned  as  error,  the  evidence  re- 
ferred to  was  wholly  immaterial.  It  is  not  pre- 
tended that  plaintiff's  labor  was  performed  un- 
der two  separate  contracts  of  employment,  or 
that  two  distiact  lots  of  logs  were  worked  upon 
by  him.  On  the  contrary,  it  appears  that  the 
labor  was  all  performed  under  one  contract, 
and  Id  gettlngout  one  lot  <rf  logs;  but  the  plain- 
tiff swore  that  they  all  had  the  same  mark  put 
on  them  (that  on  which  he  claimed  a  lien), 
while  defendant  swore  that  two  marks  were 
used, — that  "the  good  1<^  were  marked  *P 
W,'  and  the  poor  ones  'R  O.'"  Had  all  the 
logs  on  which  plaintiff  labored,  say  1,000,000 
feet,  been  -marked  alike,  there  could  be  no 
doubt  but  that  he  could  have  enforced  his  lien 
for  his  whole  labor  against  any  portion  of 
them,  and  that  such  labor  would  be  deemed 
"wholly  performed"  on  such  losa,  within  the 
meaning  of  the  Statute.  And  wha«  the  labor 
iB,  as  in  this  case,  performed  under  a  single  con- 
tract of  employment  upon  a  single  lot  of  logs, 
different  portions  of  which  are,  however,  mf- 
ferently  marked  to  distinguish  the  grade  or 
quality,  we  do  not  see  why  a  party  may  not 
claim  and  enforce  his  Hen  for  the  whole  of  hie 
services  exclusively  upon  that  part  of  the  logs 
bearing  one  of  the  two  marks. 
Order  affirmed.  « 
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Henry  O.  HOUOHTON  et  aL,  iZwpta. 

010  N.  T.tssa) 

L  pnbUotlon  ebarging  thai  the  books 
of  another  person  intrlstgeA  a  copjr- 
rlg>ht  l8  privilegecl  when  made  \>y  a  peison  claim- 
ing exclusive  rishta  uoder  ttae  copyright,  and  an 
aotlOQ  to  recover  damages  tberefor  will  be  dis- 
missed, unless  It  Is  ahowD  to  have  been  made  with 
expnas  malice;  and  tbe  fact  that  the  copyright 
was  Improperly  allowed,  or  that  the  copfrlghted 
work8  were  not  tbe  subject  of  a  valid  ooprrlgbt, 
does  not  destroy  tbe  inlvUege. 

(November  26. 1886.) 


APPEAL  Iff  plaintiff  from  a  judgment  of  the 
Oeneral  Term  of  the  Superior  Court  of 
tbe  City  of  New  York  aflarmmg  a  judgment 
of  the  Trial  Term  entered  upon  a  Terdfct  di- 
rected for  defendants  in  an  action  to  recover 
damages  for  the  publication  of  an  alleged  llbeL 
Affirmed. 

Statement  by  Parker*  J.: 

Appeal  from  a  Judgment  of  the  Oeneral 
Term  at  the  Superior  Court  of  the  City  of 
New  York,  affirming  a  judgment  dismiraing 
the  complaint,  entered  upon  a  verdict  for  the 
defendants,  found  by  direction  of  the  court. 
Tbe  action  was  brought  to  recover  damages  for 
certain  written  and  oral  statements  made  by 


NoTt— ilfcei,  prirfleoed  comtmmicaUona,  damages 
in  catt  af^cprmmaiice. 

A  oommunloation  In  ^>od  faith  upon  any  avb- 
Jeot  in  reference  to  which  the  party  communicat- 
ing has  an  Interest  or  a  duty,  public  or  private,  if 
made  to  a  person  having  a  corresponding  interest 
-or  duty,  public  or  private.  Is  privileged.  Brad^ 
V.  tiramer,  66  Wis.  287;  King  v.  Patterson,  8  Cent. 
Rep.  ass.  49  K.  J.  L.  0.7. 

It  l0  not  necessary  that  tbe  vorda  used  in  a  pub- 
lished article  should  be  slanderous,  to  sustain  an 
aodonforUbeL  Proner  v.  GaUls.  11T Ind.  108^ 

Words  which  would  not  be  aoUonable  per  se  In 
slander  may  be  bo  In  libel.  Herman  v.  Bradstreet 
Co.  1  Weet  Rep.  468, 19  Mo.  App.  227. 

OommuDioatioDS  or  pubiloatloDe  whiota  upon 
proper  ocoasions  are  qualUtedly  {uivileged,  are  not 
privileged  when  made  by  persons  actuated  hy  mal- 
ice. Smith  V.  Smith  (Hioh.)  8  L.  B.  A.  62;  Lowry  v. 
Tedder.  40  Minn.  475. 

If  a  privfl^ed  communication  be  couched  in 
6L.R.A. 


language  too  violent  for  tbe  occasion,  it  f  umlsbes 
evidence  of  malice.  Kent  v.  Bongarta,l  New  Eng. 
Bep.187. 15B.I.n. 

Where  a  oommunloation  Is  privileged  no  recov- 
ery can  be  had  without  proof  of  actual  malice. 
Malice  is  not  implied.  Briggs  v.  Garrett,  8  Gent. 
Rep.  8M,  ill  Pa.  404. 

-  In  case  of  privileged  communication,  probable 
cause  is  a  bar  to  a  aulL  It  there  toprobableoansBk 
It  iB  of  no  consequence  that  tbe  Ubel  was  malicious, 

DM. 

Although  the  words  spoken  may  be  of  a  privileged 
ofaantoter,  yet.  If  the  defendant  was  aotnated  hr 
malice  and  bis  statements  were  false,  he  will  be 
liable.  State  v.Derry,4Wert.Bep.  08,80  Ho.  App. 

XaUee  as  on  element. 
To  Justify  publioation  of  defamatory  matter,  the 
oocsaloo  must  be  privileged,  and  must  be  used 
bona  flde,  without  malice.  Chaifln  v.  Lyncdi,  88 
Va.  106. 
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the  defeDdaiits  amoeruiiig  plaintiffa  edltiiuui 
of  two  of  the  poet  Longfdlow'a  prose  yratka, 
"Hyperirai"  and  "Outrc-Mer."  Tbe  pl^ntiff 
daiinkl  the  statemeiits  to  have  heen  false;  that 
they  were  maliciously  made,  and  resulted  in 
ffieat  damage  to  plaiotiff's  busioese.  These 
books  were  published  by  the  plaintifl  in  the 
year  1882.  The  early"  edition  of  "Hyperion" 
was  published  in  1889,  and  of  "Outre-Mer,"  In 
1885.  It  appears,  therefore,  that  the  limit  of 
time  for  the  tenns  of  the  copyrights  had  ex- 
pired, such  limit,  together  with  the  renewal 
permitted,  being  forty-two  years.  But  in  1869 
Mr.  Longfellow  obtained  a  copyright  for  a  re- 
vised edition  of  such  works;  so  the  president  of 
the  plaintiff,  beine  unable  to  purchase  a  copy 
of  the  early  edition,  lent  his  brother  to  uu 
Ubrary  of  Harrard  tTnlversity,  with  Insbuo- 
tions  to  carefully  compare  a  copy  of  the  later 
edition  with  a  copy  of  the  first  edition,  whitjh 
was  there  preserved,  and  to  make  the  former, 
by  alterations,  an  exact  copy  of  the  latter.  He 
did  not  succeed  in  making  it  an  exact  copy,  for 
the  book,  when  published,  contained  183  varia- 
tions,— variations  made  by  Mr.  Iionfffellow, 
and  constltutiDg  a  part  of  the  ground  of  his 
clidm  for  copyright.  "Outre-Mer"  also  con- 
tained variations  from  the  original  editions, 
and  which  were  in  defendants'  editions. 

The  defendants  had  been,  with  their  pre- 
decessors, for  a  long  time,  tbe  publishers  of  the 
works  of  Mr.  Longfellow,  under  contract  with 
him  with  respect  to  the  same,  and  ccnmigbts 
thereof,  and  were  then  publishing  edinons  of 
"Hyperion"  and  "Outre-Mer,"  revised  by  Mr. 
Longfellow,  for  which  a  copyright  bad  been 
obtuned  in  tbe  year  1869.  Immediately  after 
the  publication  of  plaintiif's  edition  of  "Hy- 
perion," it  was  brought  to  the  attention  of  the 
defendants.  An  examination  at  once  disclosed 
that  plaintiff's  edition  was  not  an  exact  copy  of 
tbe  first  edition,  but  contained  alterations  and 
variations  which  could  only  be  found  in  Mr. 
Longfellow's  Revised  Edition  of  1869.  There- 
upon tbe  defendants  published  a  caution  to  the 
trade  and  public  agamst  buying  the  plaintiff's 
book,  characterizing  it  as  "a  direct  infringe- 
ment of  copyright,  and  a  violation  of  the  rights 
ct  Mr.  Longtellow^B  beirs.  and  his  publishers," 

Other  facts  sufficiently  appear  in  the  opinion. 

The  court  directed  a  verdict  ior  the  defend- 
ant 


.  Mr.  BoMT  Foster,  for  appellant: 

The  pubncatioiu  complabiea  of  attacked  tbo 

quality,  not  the  title,  of  the  plaintiff's  books 
and  were  litielous  i)«r  w. 

Pollock,  Torts,  361;  TharU^t  CatOe  Food  Co. 
V.  Mcuaam,  L.  R.  14  Cb,  Div.  768.  Bee  also 
Weatern  GouTUia  Manure  Co.  v.  Lawes  Chemical 
Manure  Co.  L.  R.  9  £!xch.  218;  Ingram  v.  Law- 
ton,  6  Bing.  N.  C.  313;  HaH  v.  WaU,  L.  R.  2  C. 
P.  Div.  146;  Worthington  v.  a>ughton,  109 
Mass.  481;  ^eketee  v.  Kimm,  48  Mich.  823; 
Whittemore  v.  ITtftto,  88  HiciL  848;  BnttOl  v. 
Waster,  38  Week.  Rep.  S9;  Tabart  y.  Tipper^ 
1  Camp.  860. 

There  was  sofflclent  evidence  of  malice  to 
entitle  the  plaintifl  to  go  to  the  jury.  Rack- 
lesaness  of  statement  constitntes  legal  maOxso 
even  though  tiie  speaker  of  tbe  privileged  com- 
munication believed  his  charge  to  oe  true. 

Samvelg  v.  Evening  Mail  Auo.  9  Hun,  388, 75 
N.  T.  604;  BaUey-v.  Brotherhood,  L.  R  19 Ch. 
Div.  886;  Carpenter  v.  Bailey,  53  N.  H.  590; 
QamU  vr  Qia>ert,  6  Qray.  04;  QoU  v.  Pulnfer, 
123  Mass.  386;  Locke  v.  Bradatreet  Go.  23  Fed. 
Rep.  771;  BroughUm  v.  Jaekton,  18  Q.  B.  878; 
Emaek  v.  Kane,  84  Fed.  Rep.  48;  GoUin*  v. 
Whitehead,  84  Fed.  Rep.  121;  AikiJttv.  Perrin,. 
8  Fost.  &  F.  179;  Hart  v.  Wall,  L.  R  2  C.  P. 
Div.  146;  ThoTiet/a  Cattle  Food  Co.  v.  Maatam, 
svpra;  Saxbyv.  Saaterbrook,  L.  R  8  O.  P.  Div. 
889;  OHnndl  v.  Stewart,  20  How.  Ft.  47^  82 
Barb.  644,  12  Abb.  Pr.  230. 

The  defiandaots'  bad  faith  clearly  appeara, 
since  they  could  not  have  known  until  two 
days  after  tbe  publication  of  their  first  libel 
that  plaintiff's  editiOD  contained  ^ny  of  the  new 
matter  in  their  revised  edition.  They  cannot 
claim  that  tbey  then  relied  on  what  they  after- 
wards discovered. 

Cooley.  Toris,  188;  ^biAay  v.  Ferguaon,  % 
Denio,  617;  Stewarty.  StmnOom,  98  U.  8.  187 
(25  L.  ed,  116);  Thomaa  v.  Ruaadl,  9  Exch,  764. 

Defendants  must  be  presumed  to  have  known 
the  law,  under  which  the  plaintiff  waa  not 
guilty  of  any  breach  of  copyright. 

Butler  V.  Livingaton,  15  Oa.  566. 

Very  slight  proof  is  sufBcient  to  show  malice 
in  a  charge  of  breach  of  copyright 

Bairt  Y.  Wail,  L.  R  8  0.  P.  Div.  146. 

It  is  some  evulence  of  malice  that  plaindff 
and  defendant  are  rivals  in  trade,  ot  tbat  tbey 
comprted  together. 


Good  motiTee  are  easential  to  ao  exoneration  or 
Jufltlfloatlon  for  pubUsblng  libelous  matter  which  Is 
true.  Jones  V.  Townsend,  n  TIa.  481. 

Malloe,  as  an  Ingredient  of  libel  or  slander,  OgnU 
lles  nothlnir  more  than  a  wrongful  act  done  Inten- 
tionally without  Just  cause  or  excuse.  King  v. 
Patterson,  S  Gent  Rep.  88B,  48  N.  J.  L.  417. 

In  a  Ubel  suit  founded  upon  words  actionable  per 
M,  it  is  proper  to  allow  plaintiff  to  show  malloe  tjf 
extrinsic  evidence,— such  as  by  letters  written  Xty 
defendant.   Hlelenz  v.  Quaadorf,  68  Iowa,  726. 

An  evil  Intent  Is  a  conclusive  Inforeooe  and  pre- 
sumption of  law  from  the  publication  of  inwlona 
matter  without  excuse.  Richardson  v.  State,  5 
Cent.  Bep.  7S7, 66  Hd.  Wb. 

But  malice  cannot  be  implied  from  the  fact  of 
the  publication  of  a  statement  made  In  tbe  dto* 
obarge  of  a  du^,  and  looking  to  the  prevention  of 
a  wronir.  even  If  It  Is  false.  HIbbouzI  Pao.  B.  Oo.  v. 
Blchmocd  (Tex.)  4  L.  B.  A.  280,  note. 

It  is  a  m^ter  oX  law  for  tbe  court  to  detamdne 
«L.RA. 


whether  tbe  occasion  repels  inference  of  malice, 
and  to  direct  nonsuit  or  verdict  for  defmdant. 
Neeb  v.  Hope,SOent,  Bap.  71.  Ill  Pa.  145, 

The  word  '*malfoiou8."  In  deflnlnv  tbe  Intent  wtth 
which  a  slander  Is  spoken,  Is  not  to  be  considered 
In  the  sense  of  spite  or  hatred  i^alnst  a  person,  but 
as  meanlnflT  that  the  party  Is  actuated  by  Improper 
and  Indireot  mottves  otiier  tbm  Intcvest  of  the 
public.  Blumhardt  v.  KtAr,  30  Hd.  81^  Wynne  v. 
Parsons.  S7  Conn.  78. 

Unlen  slanderous  words  are  uttered  with  actual 
malice,  hatred  or  ill  will,  or  with  such  clear  want 
of  ground  as  to  warrant  an  inference  of  hatred  or 
U1  will,  only  compensatory  damages  shonid  be  al- 
lowed. Broughton  v.  MoGrew  (Znd.)  6  L.  B.  A.  406, 
86  Fed.  Rep.  672. 

The  ezistenoe  of  malice  In  pubUehlng  a  libel 
makes  a  case  for  exemplary  damages.  OotoUa  v. 
Kerr,  74  Tex.  SB. 

Malice  as  an  element  In  libel  and  slander.  See 
Byam  V.  Comns.  S  L.  B.  A.  W,  flats,  111  H.  Y.  Itt. 
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Odgec,  Llbd  and  Slander,  876;  Warman  t. 
mne,  1  Jut.  890;  amith  t.  Matkmet.  1  Hood. 
A  Bob.  151. 

Matn.  JoMph  H.  Choate.  WOUmm  V. 
&owe  and  A.  W.  Evarte,  for  Tcspondents: 

The  plaintiff  failed  to  make  out  any  malice 
on  the  part  of  the  defendants,  or  any  purpose 
on  their  part  oi  injuring  the  plaintiff  in  oaunng 
the  pubucatlcKU  and  making  the  statements 
compained  of.  It  cannot,  therefore,  maintain 
this  action,  and  the  diiectfon  of  a  verdict  for 
the  defendants  was  proper  and  must  be  sus- 
tained. 

Wren  v.  Weild.  L.  R  4  Q.B.  780;  Hovej/  t. 
Bviber  Tip  Ptmea  Oo.  67  IH,  Y.  119;  CeUuloid 
Iffg.  Co.  T.  Ooodifmr  Dental  VtUcaniU  Go.  18 
^aUM.  87S;  Bn^Ny  t.  BrotherJiood,  L.  R  19 
Ch.  DlT.  880.  L.  a  15  Oh.  DIv.  614;  Odgers, 
Libel  and  Slander,  188;  Butingt  v.  Oilet  Lith- 
4yrapAw  Go.  61  Hun,  864. 

Toe  statements  were  fair  statements  made  by 
the  defendants  in  a  matter  where  their  interest 
was  deeply  concerned,  to  persons  who,  them- 
aelves,  baa  an  inttteat  In  such  communicationB. 
Iliey  were  ther^ore  clearly  privileged. 

SSiiusk  V.  0^,  4B  N.  T.  437;  Bamilton  t. 
Boo,  81  N.  T.  116. 

Parkor.       delivered  the  o|diiicni[Df  tlie 

court: 

The  learned  trial  judge  held  that  the  publi- 
cation complained  of  was  a  privileged  commu- 
nication; that  the  evidence  adduced  did  not 
justify  a  findia|g  by  the  jury  that  the  publica- 
ttoo  was  malicious;  and  directed  a  verdict  In 
favor  of  the  defendants.  Whether  tbe  publi- 
cation was  a  privileged  communication  had  an 
Important  bearing  upon  the  question  of  tbe 
flumdency  of  (daiotifrs  proof  to  justify  a  sub- 
miasion  to  the  jury.  The  pnbUcMon  was  pri- 
ma fade  a  lloel.  In  such  a  case,  proof:  of 
malice  is  not  required,  b^ond  evidence  of  the 
publication  Itself,  because  the  law  presumes 
malice.  When,  however,  tbe  publication  is  in 
fact  a  privileged  communication,  the  rule  is 
tiiat  upon  the  plaintiff  rests  tbe  additional  tniT- 
den  of  proving  the  existence  of  exprev  malice. 
Elinek  v.  CM%.  46  N.  Y.  427. 

Tbe  rule  is  ue  same,  whether  the  action  be 
legarded  as  one  for  slander  of  title  or  for  Ubel 
simply.  Himeu  y.  Rubber  Tip  Pencil  Go.  67 
TS.  Y.  126. 

Whether  the  subject  matter.to  which  the  al- 
leged libel  relates,  and  tbe  interest  in  it  of  de- 
fendants, are  such  as  to  render  the  publication 
privilQged,  and  therefore  prima  fade  excusable, 
u  a  question  for  the  court.  KUndt  r.  CoB>y, 
jtfpra. 

When  the  facts  upon  which  the  defendants 
base  their  claim  of  privilege  are  challenged  by 
the  plaintiff,  it  then  becomes  the  duty  of  the 
court  to  submit  the  question  to  the  juiy,  under 
proper  instructions,  to  determine  tbe  e^tence 
or  nonexistence  of  the  facts  upon  which  the 
privileee  is  sought  to  be  founded.  But  where, 
as  in  tms  case,  ue  facts  upon  which  tbe  claim 
of  a  privileged  communication  is  sought  to  be 
established  are  uncontradicted,  upon  the  court 
rests  the  duty  of  determining,  as  a  matter  of 
law,  whether  the  communication  be  privileged 
-or  not.  IMd  the  court  rightfully  determine 
that  question  f 
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"the  occadott  that  makes  a  communication 
privHeged  la  when  one  lias  an  Interest  In  the 
matter,  or  a  duty  in  regard  to  it,  or  there  is  a 
propriety  in  utterance,  and  be  makes  a  state- 
ment in  good  faith  to  another,  who  has  a  like 
interest  or  duty,  or  to  whom  a  like  propriety 
attaches  to  bear  the  utterance."   81 N.  Y.  116. 

Such  an  occasion  is  where  a  communication 
is  fairly  made  by  a  person,  in  the  discbarge  of 
some  public  or  private  duty,  legal  or  moral,  or 
in  tbe  conduct  of  his  own  affa&s,  in  a  matter 
where  his  interest  is  concerned.  White  v. 
NiehoUt,  44  U.  8.  8  How.  266  [11  L.  ed.  S91]. 

In  Klinek  v.  CoQ/y,  tupra,  toe  defendants, 
having  been  defrauded  of  a  large  amount  of 
goods,  and  having  probable  cause  to  believe 
that  plaintiff  was  a  party  to  the  Aaud,  ngned 
a  paper  in  which  they  stated  that  th^  bad 
been  "robbed  and  swindled"  by  plaintiff  and 
othera,  and  agreed  to  bear  equally  tbe  expense 
of  prosecuting  the  offenders  crimlDally.  Tbe 
court  held,  as  a  matter  of  law,  that  the  exhibi- 
tion of  the  paper  to  an  agent  of  one  of  the  par- 
ties defrauded,  for  the  purpose  of  procuring 
the  dgnatnre  ot  the  principal,  was  privileged. 

In  Wrmv.  WeOd.U  R.  4  Q.  B.  780,  an  ac- 
tion of  the  same  general  character  as  this,  tbe 
plaintiff  sought  to  establish  his  case  l^  showing 
the  invalidity  of  the  patent,  which,  defendant 
asserted,  justified  the  publication  of  which 
plaintiff  complained.  In  that  case,  Blackburn, 
J.,  says:  "But  we  think  that  as  soon  asitwaa 
shown  in  evidence  that  the  defendant  really 
had  a  patent  right  of  his  own,  and  was  assert- 
ing it,  the  occasion  privileged  the  communica- 
tion, and  tbe  plaintiffs  were  bound  to  prove 
such  malice  as  would  support  the  action,*' 

In  novey  v.  fiuMw  Tip  PmeU  Co.,  supra,  tbe 
court  says:  "If  the  defendant  believing  it- 
self to  have  an  exdusiTe  patent,  issued  such  a 
notice  in  good  faith,  as  a  warning  to  dealers, 
against  an  invasion  of  its  rights,  it  in  so  doing 
would  only  have  discharged  a  moral  obligation, 
and  satisfied  the  demands  of  fair  dealing.  In 
such  a  case,  a  mistake  on  its  part  as  to  the  va- 
lidity of  its  right  would  not  have  rendered  It 
liatde  to  an  action." 

If,  in  an  action  for  slander  of  title,  the  de- 
fendant produce  the  deed  under  which  he  made 
the  asscation  of  title,  the  commuuicatlcni  is 
privileged,  and  the  plaintiff  must  fail,  unless 
he  goes  further,  and  proves  that  tbe  defendant 
knew  that  the  deed  was  worthless,  and  made 
the  publication  with  such  knowledge.  So,  if 
an  author  or  book  publisher  obtain  a  copy- 
right, and  thereafter  asserts  that  the  same  book, 
published  by  some  other  person,  is  unauthor- 
ized, such  publication  will  be  held  to  be  a  priv- 
ileged communication,  and  its  privileged  char- 
acter cannot  be  taken  away  by  proof  that  it  was 
not  tbe  subject  of  a  copyright.  The  actual  ex- 
istence of  a  copyright  under  which  the  claim 
is  made  will  afford  prolection  to  the  claimant 
until  the  plaintiff  shall  have  proven  that  the 
claimant  had  knowledge  of  its  invalidity,  and 
therefore  acted  in  bad  faith.  In  the  case  be- 
fore us,  the  plsintiff  proved  that  in  Oie  year 
1882  it  published  cheap  editions  of  "Hyperion" 
and  "Outre-Uer;"  that  immediately  thereafter 
the  defendants  published  an  advertisement  in 
the  Evening  Poet  and  Publishers'  Weekly, 
charging  ^t  the  plaintiff's  books  infriaged  a 
copyright  which  they  claimed  still  existed  in 
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later  editions  of  such  worke.  The  result  of 
mdix  publication  greatly  diminiahed  plaintiff's 
sales.  On  the  part  of  the  defendants,  It  ap- 
peared that  the^  and  their  predecessors  had 
been  for  a  long  tune  the  publishers  of  the  works 
of  Mr.  Longfellow,  under  contract  with  him 
with  respect  to  the  same,  and  the  copyrights 
thereof;  that  at  the  time  of  the  pubUcation 
oomplalned  of  they  were  publishing  editions  of 
"Hyperion"  and  "Outre-Mer,"  as  revteed  by 
Mr.  liODgfellow,  and  for  which  a  oopyright 
had  been  obtained  in  the  year  1869;  that,  be^re 
making  the  publication  complained  of,  they 
caused  an  examination  of  the  books  issued  by 
plaintifl  to  be  made,  and  found  them  to  con- 
tain words  and  expressions  which  were  not  in 
the  original  editions,  but  were  in  the  revised 
editions,~words  and  expresBions  which,  with 
others,  formed  the  basis  for  Mr.  Longfellow's 
claim  for  the  copyright  obtained.  It  is  quite 
clear  that  such  proof  privileged  the  communi- 
cation, and  the  learned  court  was  right  in  so 
deciding.  The  plaintiff  could  not  destroy  the 
privilege  by  proof  that  the  copyright  waa  im- 
properly allowed,  or  that  Uie  worJte,  as  re- 
vised.^iwere  not  the  subject  of  copyright.  The 
fact  that  the  copyright  actually  existed,  and 
that  Mr.  Longfellow  and  his  publishers  claimed 
exclusive  rigbls  thereunder,  and  asserted  them, 
privileged  the  occasion,  aud  the  plaintiff  there- 
upon became  buxdcaied  with  the  necessity  of 
proving  express  malice. 

This,  we  think,  it  failed  to  do.  It  did  not 
attempt  to  prove  that  the  defendants  knew  that 
the  "revision,"  so  called,  was  not  the  subject 
of  a  copyright,  and  that,  therefore,  their  asser- 
tion of  a  nght,  as  against  the  plaintiff,  was 
made  in  bad  faith,  or  that  they  had  any  other 
motive  than  that  of  protecting  their  supposed 
interest,  and  that  of  Mr.  Longfellow.  On  the 
other  band,  the  defendants*  positive  testimony 
is  to  the  effef^  that  tbeytbeneved  they  had  a 
copyright;  that  they  acted  without  malice, 
and  their  sole  object  was  to  protect  their  own 
rights,  and  those  of  Mr.  Longfellow's  family, 
it  seems  to  be  quite  wparent  from  the  testi- 
mony that  not  only  dio  the  defendants  believe 
in  the  efficacy  of  the  copyright  to  protect  the 
alteratiims  and  changes  contained  in  the  re- 
Tiaed  editions,  but  tint  the  plaintiff,  at  the  time 


of  publication,  entertained  the  same  oi^- 
ion. 

"Hyp^on"  was  originally  published  in  18S0, 
"Outre-Mer,"  In  1885;  so  that  in  188S  the  terms 
of  copyright  bad  expired;  the  limit  of  the  time, 
with  renewal  permitted,  being  forty-two  years. 
Plaintiff  determined  to  publish  cheap  editions 
of  these  works.  It  could  not  find  a  copy  of 
the  early  edition  of  "Hyperion"  in  New  York 
City.  A  copy  of  the  later  edition  was  there- 
upon obtained,  and  the  plaintiff's  president 
sent  his  brotber  to  the  library  of  Harvard  Uni- 
versity, where  a  copy  of  tbe  edition  of  18^  was 
preserved,  with  instructions  to  so  alterthe  later 
edition  as  to  make  it  an  exact  copy  of  the  flrst 
This  he  attempted,  but,  a^it  subaequently  ap- 
peared, not  verysuccessfully,  to  do.  Wbydid 
the  plaintiff  take  so  much  trouble  in  order  to 
procure  an  exact  copy  of  the  early  edition? 
But  one  answer  is  suggested  by  the  testimony 
before  us,  for  the  reason  Uiat  the  plaintiff,  as 
well  as  the  defendants,  believed  in  tbe  existence 
and  validity  of  the  copyright,  in  so  far  as  the- 
later  alterations  and  revidons  as  made  bytUr. 
Longfellow  were  concerned.  Unfortnitately, 
Mr.  Level  I  did  not  accomplish  the  task  assigned 
him  with  thoroughness,  and  when  i^atifl's 
edition  was  published  it  was  found  to  contain 
183  variations  from  the  original  edition.  Thev 
had  been  made  by  Mr.  Longfellow,  and  oonsU- 
tuted  a  part  of  the  ground  of  bis  claim  for 
copyright.  They  were  at  once  discovered  by 
the  defendants,  who,  because  of  their  relations 
to  the  subject,  were  privileged  to  make  the 
publication  complalnea  of.  And  the  plaintiff 
IS  without  redress,  in  tbe  absence  of  proof  of 
express  malice  on  tbe  part  of  tbe  defendants  in 
its  publication.  The  case  is  barren  of  facts 
justifylngor  permitting  an  in  ference  of  express 
malice.  Had  it  been  submitted  to  the  jury, 
with  such  a  result,  it  would  have  been  the  duty 
of  the  court  to  have  set  tbe  verdict  aside,  as 
against  the  weight  of-  evidence.  The  rule  is 
tbat  under  such  conditions  tbe  court  should  re- 
fuse  to  submit  a  case  to  the  jury.  WUit  v. 
Hudmrn  River  R.  Go.  34  N.  T.  488. 

There  are  no  exceptions  to  the  admission  or 
rejection  of  evidence  which  call  for  a  reversal. 

Thejvtlgment  tAouUi  le  ^firmed,  vUhwtU. 

All  concur. 
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Samuel  B.  WILLIAMS,  Admr.,  etc.,  of 
Wakeroan  Y.  Andrews,  Deceased,  Appt., 
f. 

Lucy  A.  GUILE,  Rapt. 
{....».  Y.....) 

1.  ATaUdsUleaimnuirtlaaxirtawherea 

peraon  afterhaving  had  two  strokes  of  paralysis. 


NOTK. — Gift  causa  moriU, 
A  donation  mortis  eaUM  is  that  form  of  gift  tnter 
vivos  wbloh  is  expressly  made  conditional  upon  the 
death  of  tbe  donor.  Perry's  App.  <Fa.)  70ent  Bep. 
US. 

To  constitute  a  valid  gift  cawa  mortis.  It  is  eaaen- 
tiai  tbat  the  donorsboutd  make  It  In  oontemplatloii 
of  death,  either  In  bis  last  Ulneea,  or  while  he  Is  in 
Other  immiaeot  peril,  and  tbat  bis  death  should  re- 
SL.R  A. 


and  about  six  weeks  before  hie  death,  which  re- 
sulted from  a  ttiird  stroke,  has  executed  a  Ml!  of 
sale  and  delivered  It,  together  with  the  aubloct 
matter  thereof,  to  hta  attorney  with  dtreotlons  to 
deliver  the  same  to  a  certain  pawn  named,  after 
the  donor's  death,  although  the  instrument  con- 
tains a  clause  empowering  the  donor  to  revoke 
the  transfer  at  any  time  during  bis  life. 

2.  A  e&se  ahonld  not  bo  mbmttted  to  a. 


suit  from  such  Illness  or  peril  Diokesohied  v.  Bx- 
obange  Bank,  28  W.  Ya.  m. 

Title  to  a  gift  cauM  mortis  passes  by  delivery,  de- 
feasible only  in  donor's  lifetime,  Emery  v.  Clough, 
£  New  Eng.  Rep.  SOB,  68  N.  H.  GOS. 

The  validity  of  a  gift  causa  mortis  is  to  be  deter- 
mined by  the  law  of  tbe  place  where  it  Is  made, 
without  reference  to  the  donor's  domidL  Ibid. 

Where  a  person  in  extremis  takes  out  a  package 
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Jmv  nnlMi  it  pwMOBti  the  poaribllltr  of  dlfler- 
eot  mfereocefl  being  drawn  from  the  prooft;  and 

If  tbe  facbB  are  uodtsputed  and  the  oocoliulon  to 
be  arrived  at  Is  as  to  tbelr  legal  effect,a  verdict le 
proper^  direoted  on  the  legal  oooBtruotion  ^ven 
tor  the  Judge. 

(November  M,  1680.) 

APPEAL  brplalntiff  from  a  judgtnentof  the 
Genera]  Term  of  the  Supreme  Court,  Fifth 
Department,  denying  his  motion  for  a  new 
tiial  apOD  exceptions  taken  at  the  Monroe  Cir- 
cuit and  ordered  to  be  heard  at  General  Term 
in  tbe  first  instance,  in  an  action  to  recover 
money  collected  upon  a  policy  of  inauiaDce 
upon  the  life  of  plajntifTs  hite8tate,in  which  a 
Tcrdtct  had  been  directed  for  defendant,  and 
ordering  judgment  to  be  entered  upon  tbe  ver- 
dict. Affirmed. 
The  facts  sufficiently  appear  in  the  oi^nion. 
Mr.  Geor^re  F.  Teoman.:with)  Jfr.  Her- 
bert It.  Ward*  for  appellant: 

There  ia  no  valid  gift  eatua  morHt.  To  such 
s  gift  three  thin^  are  neoeaaaty:  (1)  itmuBttie 
made  with  a  view  to  donor's  dMth;  (2)  the 
donor  mast  die  of  that  ailment  or  pnil;  (Sf 
there  must  be  a  delivery. 
Grpmea  v.  Hone,  49  N.  T.  20. 
Gifts  cauaa  mortia  can  be  made  only  by  a  per- 
son by  whom  death  is  believed,  on  reasonable 
grounds,  to  be  very  near,  and  wAo  makes  the 
sift  in  view  of,  and  becauae  of,  hia  at^Hroach- 
uig  death. 
I  Parsons,  Cent.  280. 

A  vague  and  general  impression  that  death 
may  occur  from  those  casualties  which  attend 
all  oumao  affairs,  but  w  bicb  are  still  too  remote 
and  uncertain  to  be  regarded  as  objects  of  pr^ 
ent  contemplation  and  apprehended  danger,  is 
not  snfflclent  to  sostain  a  gift  cau*a  mortu. 

Irith  Y.  Nutting,  47  Barb.  885. 

There  is  no  vaUd  gift  intar  viwa.  Delivery 
ia  essential  to  a  valid  gift. 


of  bonds  from  beoeath  his  plUov,  and  luuids  tbem 
to  another  saying,  in  subBtanoe,  "Theao  bonds  axe 
for  yxni,"  his  Intention  fs  sufBdenUr  manifested. 
Tandor  v.  Roach,  78  Cal.  8U. 

A  ffift  may  be  riiown  by  theaarrouDdlng  olroum- 
atances  to  have  been  a  gift  eauM  rnortla,  and  not  a 
gift  imter  «(nw.  BtckeMbted  v.  Exchange  Bank, 

l%e  burden  of  proving  a  gift  of  penooal  proper- 
ty by  adeoedent  Is  much  heavier  on  the  claimant, 
when  the  alleged  gift  is  a  gift  mum  tnortfs  than 
when  the  gift  fa  one  inter  vfvos.  When  the  gift 
claimed  Is  a  gift  eatua  vwrtta.  It  must  be  proven 
Strong  and  clear  evidence.  Lewis  v.  Henltt,  tt 
Hun,  lai;  DtekeBobJedv.BxchangeBankiffqini. 

WhattmnUBAiooonAitvU. 

To  constitute  a  good  gift  cauaa  morUi,  time  must 
be  complete  delivery  and  retention  of  poBsemlon 
by  donee.  Dunbar  v.  Dnnbar,  6  New  Bng.  Bep.  147, 
.  80  He.  IGft  HeusohPl  v.  Haurer, «  Wta.  STS. 

A  donatio  mortto  eauua  must  be  completely  exe- 
cuted, precisely  as  required  in  the  case  of  gifts 
inter  vivoe,  subject  to  be  deverted  by  actual  revo- 
cation by  the  donor,  or  by  the  douor's  surviving 
the  apprehended  peril,  or  outllTlng  the  donee,  or 
Ijy  the  ooonzrence  of  a  defltdency  of  assets  to  pay 
the  debts  of  the  deceased  donor.  Basket  v.  Haesell, 
107  U.  8. 6(fi  {27  L.  ed.  600). 

To  oonsUtnte  a  gift  eatua  mortte,  tlie  subject  of 
6L.RA. 
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Jaekaon  v.  Twnty-  Third  Street  S.  do.  88  N. 

T.sao. 

It  is  an  elementary  role  that  such  a  gift  can- 
not be  made  to  take  effect  Id  poesessim  in  fu- 

turo.  Such  a  transaction  amounts  only  to  a 
tffomisetomakeagift,  which  is  nv(2t/nij>acft^m. 
There  must  be  a  delivery  of  possession,  with  a 
view  to  pass  a  present  nght  of  "property." 

Tounff  V.  Toung.SO'N.Y.  428;  CWry  v.  Bm- 
en,  70  N.  T.  212;  lH$h.  v.  JfutHng,  47  Barb. 
888;  2Scfaouler,  Pers.  Prop.  118;S^t.  GarU, 
88  N.  T.  681. 

Tbe  deed  was  not  held  in  eacrow. 

Where  the  future  delivery  is  merely  to  wait 
the  lapse  of  time  or  the  happening  of  some  con- 
tingency, and  not  the  performance  of  a  condi- 
tion, it  will  be  deemed  the  grmtrn's  deed, 
presently. 

fTatftatflay  v.i%ryne,84N.  T.104.  See<^an- 
ton  V.  Miller,  68  N.  T.  202;  Jamet  v.  Vanderhey- 
den,  1  Paige,  385;  Taft  v.  Tqft,  HQ  Mich.  18B. 

Mr.  Edward  Webster,  for  respondent: 

The  evidence  shows  that  all  three  of  the 
conditions  neeessarv  to  conotitute  a  valid  gift 
caiita  mortia  existed  and  established  this  trans- 
fer as  a  gift  eauaa  morlu. 

Qrymea  v.  Hone,  40  N.  T.  17;  Champney  v, 
BUinehard,  89  N.  Y.  Ill;  Cwtiaa  v.  Barrua,  88 
Hun,  167. 

A  delivery  of  the  property  to  a  third  person, 
as  a  depositary  for  the  donee,  constitutes  as 
good  a  gift  cauaa  mortia  as  though  a  delivery 
had  been  made  directly  to  tbe  donee. 

Rugglea  v.  T^wson,  18  Johns.  280;  Hathaway 
V.  Payne,  84  N.  T.  93;  Orain  v.  Wright,  86  Hun, 
74;  Qrymea  v.  Hone,  aupra,  and  cases  cited; 
WelU  V.  Tucker,  8  Bino.  (Pa.)  866;  Mi<Jitner  v. 
Bale,  28  Pa.  59;  Tooley  v.  DibUe.  S  Hill,  641; 
Olovgh  V.  Clough,  117  Mass.  88. 

Tbe  revocation  clause  expressed  in  the  as- 
signment did  not  affect  the  validity  of  the  gift 
0auM  mortia.  A  gift  eavm  raortu  Is  not  fuly 
coofirmed  until  the  death  of  tbe  donor,  and 
one  of  its  essential  features  is  that  it  may  be 

the  gift  must  be  delivered  either  to  tbe  donee  or  to 
some  person  for  his  use  and  benefit,  and  tbe  donor 
maaX  part  with  an  domtnfon  over  the  property,  and 
the  Utie  must  vest  in  the  donee,  sobjeet  to  the  right 
of  the  donor  at  any  time  to  xevt>ke  the  gift  Daniel 
V.  Smith.  TfiCaLIMS. 

1^  donor^  deolaiaUon  that  lie  has  given  the  ar- 
ticle In  question  will  not  perfect  a  gift  which  fa  In- 
complete for  want  of  delivery.  Yancey  v.  Field,  18 
Va.  JL  J.  168. 

Before  a  gift  eatua  morfM  can  take  effect  the 
donor  must  part,  not  only  with  tbe  poMoasion  of. 
but  abo  with  aU  preeeat  oonb<ol  and  dominion 
over,  the  subject  of  tbe  gift.  Daniel  v.  Smith,  1% 
Cal.  say,  Baaket  v.  HBsaell,  aupra. 

There  mast  have  been  a  delivery  appropriate  to 
tbenatureottfaethlnggiven.  Hadedia^App.(Pa.> 
2  Ooit.  Bep.  Wk  lAinsoD  v.  Monroe  (He.)  t  New 
Eng.  Rep. 

Where  ohecka  were  delivered  to  a  third  petson 
with  direotkms  to  deliver  them  to  the  parties  in 
whose  fiavor  they  were  drnwnlf  the  donor  should 
die.  but  to  retoni  them  to  him  If  he  should  reoora. 
it  poBBessednooe  Of  the  elements  of  a  donatio  entisa 
TturrUt.  Daniel  V.  Smith,  76  Oal-BBlj  Walter  v.I\nrd. 
74  Mo.  10ft. 

Gifts  causa  mortii.  See,  generally.  Drew  v.  Ha- 
gerty,  8  L.  R.  A.  280,  Tiote,  81  He.  281;  Walflb^s  App. 
IL.  B.  A.  S8S,  note,  122 Pa.  177. 

What  oeoeesary  to  completion  of  gift.  Beaver  v. 
Beaver,  poet,  — 
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revoked  a  Tepentsoce  of  the  gift.  Id  a  j^ft 
eavaa  mertia  there  is  always  a  loeut  pemtentiiB 
to  the  dooor  uniil  his  death,  which  terminates 
the  right  and  power  of  retraction. 

3  Kent,  Com.  445;  ^ooiiur  v.  Bloamer.  2 
Bradf.  (N.  T.)  389;  Merchant  v.  Merchant.  Id. 
445:  T.  Wigle,  6  Watts.  523;  ManhaU 

T.  Berry,  18  Allen,  46;  Nit^uilat  v.  Adam»,  2 
Wtaart  S3;  Bunn  t.  Markham,  1  Taunt  394. 

Qnewj,  J„  delivered  the  oplnitm  of  the 

«ourt: 

This  case  presents  a  question  whether  a  dis- 
position of  some  personal  property  bv  the  Intes- 
tate, at  a  abort  time  prior  to  hu  death,  was 
valid,  elUier  as  an  executed  gift  inter  cidm,  or 
as  a  gift  causa  mortis. 

The  plaintiff,  as  administiator  of  the  intestate 
donor,  brought  the  action  to  recover  hack  the 
subject  of  the  gift  from  the  defendant,  on  the 
ground  that  she  had  do  valid  title  to  it.  Upon 
Qie  facts,  as  developed  on  the  trial,  the  judge 
presiding  thereat  ordered  the  jury  to  find  a 
verdict  for  the  defendant,  and  the  general 
term  luive  affirmed  bis  action.  The  case  made 
showed  that  about  six  weeks  before  his  death 
occurred  tba  intestate  executed  an  instrument 
in  the  form  of  a  bill  of  sale  to  his  niece,  Mrs. 
Ouile,  this  respondent,  of  a  policy  of  insurance 
on  his  life.  In  the  instrument  was  a  clause 
empowering  him  to  revoke  the  tnnaf er  at  any 
time  dmlng  bis  life.  This  Insttumeot  and  the 
policy  the  mtestate  delivered  to  one  Welrater, 
who  acted  as  bis  attorney  in  drawing  the  in- 
strument After  the  death  occurred  Webster 
delivered  the  policy  and  assignment  to  Mrs. 
Guile,  and  she  has  collected  Its  amount  from 
the  insurers. 

At  the  time  of  the  delivery  of  the  policy,  the 
intestate  said  to  Webster  that,  if  anything 
happened  to  him,  he  sboold  give  or  band  it  to 
ber,  Mrs.  Quile.  Webster,  who,  with  his  son, 
gave  the  only  evidence  in  the  case  concerning 
the  transaction,  testified  that  the  intestate 
"spoke  about  her  being  in  his  family  and  do- 
ing so  much  for  him  .  .  .  The  fact  was  that  I 
was  to  give  the  policy  and  assignment  to  Mrs. 
Ouile  If  something  happened  to  Mr.  Andrews 

.  .  My  nnderstandins  of  the  matter  was  that 
I  was  to  deliver  this,'  in  case  of  death  or  in- 
capacity, or  something  of  that  kind  .  .  .  They 
were  placed  in  my  hands  to  hand  to  her  if  any- 
thing happened  to  him;  I  was  depository  of 
the  [Apera  for  Mrs.  Ouile  and  should  give 
them  to  no  one  else." 

The  son  corroborates  the  father's  testimony 
as  to  fate  insbructions  upon  tbe  deliveir  of  the 
policy.  It  appears  that  though  the  mtestate 
looked  well  at  the  time  of  the  transaction,  be  had 
^already  bad  two  strokes  of  paralysis,  and  from 
the  third  stroke,  about  six  weeks  later,  he 
lingered  a  few  days  in  sickness  until  death 
caine. 

Now  upon  these  facts  opinions  may  differ  as 
to  what  was  the  legal  effect  of  the  act  of  the 
deceased,  as  to  whether  there  bad  been  a  valid 
transfer  or  gift  to  Mrs.  Ouile,  as  tbe  general 
term  have  thought,  or  whether  there  was  a 

fitl  in  anticipation  of  the  death  of  the  donor 
rom  an  impending  peril  to  his  life.  But  I  do 
not  think  there  was  any  room  for  ojpposite  in- 
ferenoes  as  to  tbe  intention  of  the  donor. 
The  fiu^  wen  undisputed  and  not  conflicting, 
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and  they  evidenced  an  unmistakable  and  clear 
intent  that  Mrs.  Ouile  should  have  the  benefit 
of  the  policy,  unless  the  gift  was  revoked  dur- 
ing his  life.  In  order  that  a  case  should  be 
submitted  to  a  determination  bv  the  jury,  it 
must  present  the  possibility  of  different  in- 
ferences being  drawn  from  tbe  proofo.  But 
when,  on  undisputed  facts,  the  concludoo  to 
be  arrived  at  te  as  to  the  legal  effect,  there  fa 
nothing  for  the  jury  to  pass  upon,  and  a  ver- 
dict is  profterly  directed  on  the  legal  construc- 
tion given  by  the  trial  judge.  A  test  as  to  the 
propriety  of  refusing  to  submit  a  question  to 
the  juiy  is  whether  their  verdict  could  be  set 
aside  as  contiary  to  evldoioe.  Cogger  v.  £a»- 
eiM,  64  N.  T.  ill,  437. 

in  this  case,  I  think  the  Intentiim  of  the  d»- 
ceased,  in  this  transaction,  to  have  been  -pet- 
fectly  clear. 

I  do  not  agree  with  the  opinion  of  the  court 
at  general  term  that  there  was  a  complete  de- 
livery to  Mrs.  Ouile.  and  hence  a  valid  exe- 
cuted gift;  but  I  think  there  was  a  valid  gjft 
cauea  mortit.  The  elements  which  go  to  make 
up  a  valid  executed  gift  were  Incomplete  bete. 
There  was  absent  the  essential  feature  of  such 
a  delivery  as  devested  the  donor  of  all  posses- 
ion and  dominion  over  the  subject  of  tbe  gift 
If  the  present  right  to  the  property  is  not 

Sarted  with,  so  as  to  vest  tbe  title  to  it  in  the 
onee,  there  te  no  valid  executed  gift  Teung 
V.  Young,  80  N.  Y.  480;  Jaekmm  v.  nwn^ 
third  Strwt  B.  Co.  88  N.  Y.  530. 

As  Rugglea,  J.,  said,  in  Harris  v.  Clark,  8 
N.  Y.  118:  "The  contract  must  have  been 
executed.  The  thing  given  must  have  been 
put  into  the  bands  <A  the  donee,  or  placed 
within  his  power  by  delivery  of  the  means  of 
obtaining  it." 

Here,  not  only  was  the  Instmment,  purport- 
ing to  assign  to  Mrs.  Ouile  the  property,  made 
revocable  by  its  terms,  but  uie  evidence  of 
Wet»ter,  to  whom  the  policy  and  instrument 
of  transfer  were  given  in  custody,  shows  that 
that  instrument  was  not  to  take  effect  in 
praaenti  at  all.  The  donor  retained  cuotrol 
over  the  property;  for  be  reserved  the  right  to 
revoke  the  gift  of  it  at  any  time  during  hii 
life,  and  it  was  not,  and  it  could  not  be,  given 
by  Webster  to  Mrs.  Ouile  at  any  time  during 
tbe  intestate's  life. 

I  think  that  tbe  court  below,  in  holding  that 
there  was  an  executed  gift  or  sale,  did  not  give 
due  weight  to  the  fact  that  tbe  gift  was  not  tn 
prcuenii.  No  present  possession  or  dominion 
did  or  could  pass  to  the  donee,  and  the  absence 
of  such  a  feature  precludes  ns  from  deeming 
tbe  gift  to  have  been  complete  by  delivery. 
But  there  was  sufficient  in  the  case  as  made  to 
establish  a  eift  causa  mortis.  Such  a  gift 
Judge  Story  described  as  amphibious,  between 
a        inter,  noot  and  a  legat^.   Eq.  Jar. 

He  says  It  differs  from  a  gift  inter  vivoe  in 

several  respects  in  which  it  resembles  a  legacy, 
and  he  mentions  as  one  that  "it  is  ambul^ry, 
incomplete  and  revocable,  during  tbe  donors 
lifetime."  /  And  Leach,  V.  C,  in  Gardner  v, 
Parker,  8  Madd.  184,  said  that  wherever  a  gift 
is  in  prospect  of  death  there  is  an  implied  con- 
dition that  it  is  to  be  held  only  in  the  happen- 
ing of  Oiat  event  The  dlmnction  between 
BUfih  a  gift  and  any  other  ii  that  though  de- 
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lively  is  an  essential  teatnte  in  each,  in  the 
fonner  that  peculiar  character  of  rerocability 
inheres  during  the  donor'a  life. 

Nottingham,  Lffrd  Chanc^lor,-  said,  in  Ed- 
vsardM  v.  Jonu,  1  Myl.  &  C.  336;  "A  party 
making  donatio  eaum  mortis  does  not  part 
with  the  whole  interest,  save  only  in  a  certain 
event,  and  it  Is  of  the  essence  of  such  a  gift 
that  it  should  not  otherwise  take  place.  .  .  . 
It  leaves  the  whole  title  in  the  donor,  unless 
the  event  occurs  which  is  to  devest  him." 

Judge  Story  said  of  such  gifts  (Eq.  Jur. 
§  607),  that  the  courts  have  "not  considered 
the  interest  as  completely  vested  by  the  gift, 
but  that  it  is  so  vested  in  the  donee  that  the 
donee  has  a  right  to  call  on  a  court  of  equity 
forltaaid." 

The  title  of  the  donee  only  becomes  absolute 
at  the  donor's  death,  when  relaticm  It  ia 
deemed  to  take  effect  from  the  time  of  the  de- 
livery.   1  Wms.  Exra.  562. 

Until  the  donor's  death,  the  condition  is  im- 
plied that  be  may  always  revoke  it,  and.  In  the 
case  of  an  illness,  if  be  lives,  the  thing  shall  be 
restored  to  him.  It  is  not  necessary  that  the 
donor  should  declare  the  coDditfoD.  The 
presence,  therefore,  in  this  instrument  of  trans- 
fer here,  of  a  clause  giving  power  to  revoke,  in- 
dicates nothing  more  than  an  expression  of 
what  was  implied  in  the  law  in  a  gift  eauaa 
morUt.  But  this  transaction  possessed  the  ad- 
ditional distinctive  feature,  required  to  be 
present  to  constitute  a  gift  ea%ua  mortia,  of  its 
having  been  made  when  the  donor  must  be 
deemed  to  have  had  his  death  in  view  as  the 
posdble  result  of  an  existing  disorder.  It  is 
not  necessary  that  the  donor  should  have  been 
in  extremis;  only,  that  his  death,  when  it  oc- 
curred, should  be  from  the  disorder  which 
afiBicted  him  and  menaced  his  life.  Orymet  v. 
Mme,  48  N.  Y.  30. 

The  rule  of  law,  in  such  cases  of  gifts  made 
in  prospect  of  death,  demands,  for  their  valid- 
ity, that  the  proof  shall  show  the  existence  of 
aoodily  disorder,  or  of  an  illness  which  im- 
perils the  donor's  life  and  which  eventually 


terminates  it.  But  that  he  Bhoold  be  confined 
to  hia  bed,  or  bis  room,  or  that  he  should  die 
within  a  certain  limited  time,  are  not  e^entlal 
circumstances  to  support  such  a  gift.  It  is  a 
matter  within  the  experience  and  common 
knowledgeof  ail,  and  one  requiring  no  evidence 
to  show,  that  paralysis  is  the  symptom  of  a 
disease  which  does  terminate  human  life.  Its 
Btrokes  are  known  to  cause  to  the  victim  a  loss 
of  bodily  functions,  or  senses,  and  point  to  tiie 
existence  of  some  grave  ailment  of  the  bodily 
system.  It  is  quite  a  matter  of  common  sup- 
position, or  l>elief,  that  the  third  stroke  Is  fol- 
lowed by  death. 

I  think  that  we  are  bound  to  presume  that 
when  death  has  occurred  from  disease,  indi- 
cated by  paralysis,  a  transaction  such  as  we 
have  here  and  which  took  place  after  the  in- 
dividual had  been  admonished  hy  two  paralytic 
strokes,  was  conducted  with  a  view  to  death. 
It  is  unreasonable  to  say  that  the  donor,  in  so 
acting,  was  not  under  the  apprehension  of  a 
recurrence  of  the  paralysis.  We  see  him  at 
the  age  of  seventy  years  without  wife  or  chil- 
dren, after  having  been  twice  stricken  down 
with  paralysis,  delivering  to  his  lawyer,  Web- 
ster, a  piece  of  property  with  the  Instruction 
that  If  anything  happened  to  him  he  should 
deliver  it  to  a  niece  who  had  lived  with  him. 
Tbis  presents  a  state  of  facts  which,  in  my 
opinion,  permits  of  but  one  le^at  conclusion. 
It  was  not  a  gift  inter  vivM  which  was  sought 
and  effected.  i>at  a  gStt  emua  mottU,  which  at 
common  law  served  as  a  description  of  a  re- 
vocable gift  and  in  the  civil  law  [>artook  of  the 
nature  of  a  legacy.  This  very  insertion  by 
the  intestate  u  the  instrument  of  assign- 
ment of  the  power  to  revoke  it  emphasizes 
his  otherwise  evident  intention  of  making  a 
gift  to  his  niece  in  the  contingency  of  the  more 
or  leas  near  approach  of  death.  I  see  no  error 
committed  upon  the  trial  wliich  calls  for  a  re- 
versal at  our  hands,  and  I  think  the  Jvdgnunt 
appealed  from,  for  the  reaaont  ttated,  Aould  be 
affirmed,  with  eoBtt. 

All  concur. 


INDIANA  SUPREME  COURT. 


MANHATTAN  CLOAK  &  SUIT  CO.,  et 
al.,  Appta., 

V. 

Beaxy  C.  DODQE  et  al. 


.Ind.. 


1.  The  attorney  of  an  aselgnee  fbr 
the  benttBt  of  ereditora  baa  no  right  to 
borrow  the  trust  f  unde,  paring  Intereet,  and  use 
them  to  bay  claims  asi^nst  tbe  debtor  below 

Nom— Persons  aettng  in  lUtudani  rOatilona  cannot 
purcKoK  trmt  property  for  tJwtrotm  benefit' 
When  a  trustee,  a^nlnlatrator.  agent,  attorney 
or  person  In  any  flduofarjr  relation,  without  the 
knowledge  or  consent  of  the  beneficiary,  purchases 
the  trust  property  or  unoonsdentlouily  aoquiree 
title  tberato,  or  when  he  uses  fbe  trust  funds  for  his 
own  beneflt.  equity  impresses  a  conatructive  trust 
upon  the  profits  ana  aoqulsltfons  ao  made  for  the 
benefit  of  the  party  beneficially  entitled.  Scott  v. 
Umbarger,  41  OaL  ilO;  Qreen  v.  Sargeant,  ZS  Vt.  tfB; 
6L.RA. 


their  face  value,  and  then  file  auoh  claims  and 
have  lAiem  allowed  by  the  asBlgnee,  nor  can  he 
use  his  own  funds  for  that  purpose;  In  otse  he 
does  so  the  assignee  must  aooount  for  tbe  profits 
realized  by  Hie  attorney  if  he  had  knowledge  of 
his  action. 

8.  The  shttoraesr  of  ma  iwalcnee*  who 
trays fflw-lwi* oferedtton wbonave  reidev- 
led  goods  sold  to  the  debtor,  and  antere  Judg- 
ments In  the  replevin  suila,  declaring  the  goods 
to  be  of  a  certain  value,  and  sella  them  at  private 

Ives  V.  Aahley,  97  Mass.  196;  Wortman  v.  Slrinncr, 
IS  N.  J.  Eq.  866;  Obert  v.  Obert,  3  N.  J.  Eq.  96;  Kruae 
V.  Steffeos,  47  III.  112;  Audeareld's  App.  89  Pa.  114; 
Fox  V.  Hackreth,  2  Bro.  Ch.  400;  Horret  v.  Paake,  2 
Atk.  68, 54;  PoweU  v.  Glover,  3  P.  Wms.  282;  Docker 
r.  Somes,  2  Myl.  Sc  K.  655;  Wedderbum  v.  Wedder- 
burn,  4  Myl.  &  Cr.  41;  Oreat  Luxembourg  R.  Co.  v. 
Magnay.  25  Beav.  6M;  KImber  v.  Barber,  L.  B.  8 
Ch.  G6:  Pooley  v.  Qullter,  2  De  G.  &  J.  827;  Foa- 
brooke  v.  Balguy.  1  Myl.  ft  K.  82^  Wlllett  v.  Blan- 
ford.  1  Hare,  258;  Townend  v.  Townend,  1  Qitt. 
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■ale  for  a  lees  sum,  is  accoantoble  to  the  estate  of 
the  Insfdvent  for  the  actual  value  of  the  pfoods 
onlyi,  and  not  for  the  amouat  ot  the  Judgments. 
8>  It  Ifl  the  dnt^  of  an  Mslgnee  who  has 
collected  m  ItLpge  part  of  the  aaaeta  to 
have  a  dividend  declared  as  soon  as  be 
can  asoertaln  the  probable  amount  of  the  clalnu); 
and  where  he  nesleote  so  to  do,  without  excuse, 
be  to  Mable  for  interest  from  the  time  when  he 
oould  have  secured  an  order  declaring  a  dlvl- 
deod. 

Ofor  14.1889.) 

APPEAL  by  ejceptanta  from  a  Judgm«it  of 
the  Circuit  Court  for  Elkhart  Couaty,  over- 
ruliOK  their  exceptions  to  the  report  of  the  as- 
sigDeo  for  benefit  of  creditors  of  Huffman  & 
Bwalley,  ttud  aetUtng  the  accouot  of  such  as- 

The  caM  Buffldently  appears  in  the  opinion. 
Mr.  John  M.  Vanfleet,  for  appellants: 
The  appellee  Dodge  should  not  be  allowed 
to  hold  the  claims  he  bought  with  the  trust 
funds  for  more  than  he  paid  therefor. 
8  Perry,  Tr.  S  883;  1  Perry,  Tr.  §  188. 
Such  a  trust  will  be  enforced  against  all  per- 
sons except  bona  fide  purchaserB,  whether  tbe 
purchase  or  loan  was  rightful  or  wrongful. 

2  Pom.  Eq.  Jur.  1051, 1052;  1  Story.  En. 
§822;  Weeks,  Attys.  131,  358,  259,  277; 
Brotfierton  v.  Gonsalut,  26  How.  Vt.  218;  Chx 
V.  John,  82  Ohio  Bt.  883,  688. 

Tbe  appellee  Dodge  ^ould  not  be  allowed 
to  hold  tbe  claim  he  bought  with  his  own  pri- 
vate means  ftxr  more  than  be  paid  tberefor. 

See  Braekenri^  v.  Miland,  2  Blackf.  877, 
881;  StropeB  v.  Greene  Co.  72  Ind.  42,  48;  Fort 
Wafme  Y.'Boeenthcd,  75  Ind.  166,  160;  Bulkley 
T.  WHfard.  3  Clark  &F.  177;  Poaley^.  Quitter, 
2  De  G.  &  J.  837;  Hobday  t.  Peter*,  29  L.  J. 
N.  8.  {Ch.)  780,  8  Week.  Rep.  513,  28  Beav. 
849;  Bna<m  v.  Martin.  1  Sandf.  Ch.  660;  Eie 
parte  Jamet,  8  Yes.  Jr.  887,  846;  2  Bugd.  Vend. 
41B,  §  11,  bottom  p.  691,  Am.  notes  by  J.  G. 
Perkins,  1878;  Be  Marquand,  67  How.  Pr,  477. 

The  appellee  Dodge  should  not  be  allowed 
to  show  that  the  replevied  goods  were  worth 
less  than  the  values  be  had  them  adjudicated  at. 

Wiaeman  v.  Lynn,  39  Ind.  250,  259;  Wells, 
Replevin,  g  669;  Mdii^  v.  Voorheet,  24  N.  J. 
805. 

r.  Dodge  is  liable  as  a  tnutee  of  bis  own 
wrong. 

Hill,  Trustees,  Am.  notee,  *108;  1  Perry.  Tr. 
g  245;  Wilaon  v.  Moore,  1  Myl.  &  K.  127;  Rack- 
ham  V.  SiddaU,  1  Macn.  &  G.  607;  Life  Ateo. 
of  Scotland  v.  Siddal.  3  DeG.  F.  &  J.  58;  Le 
Fort  V.  Delafield.  3  Edw.  Cb.  82:  2  Pom.  Eq. 
Jur.  §S  1079, 1081;  Latorenee  v.  A&wfc, SPbill. 
Cb.  140:  Lord  v.  WighUoiek,  4  De  G.  M.  &  G. 
80S,  808. 

Metm.  Johnson  ft  Herr  and  Hearjr  C. 

Dodge*  in  propria  persona,  for  appellees.  ' 


Elliott,  Oh.     delivered  theoplnioD  of  the 

court: 

The  assij^nee  of  insolvent  debtors  allowed 
claims  agamst  tbe  estate  of  tbe  insolvents,  and 
made  a  report  of  his  action.  '  To  Ibis  report  tbe 
appellant,  in  the  capacity  of  creditor,  filed  ex- 
ceptloDS.  Issues  of  fact  were  presented  by  the 
ezc^)tlon8,  Evideooe  waa  heard  and  a  decis- 
ion entered  against  the  appellant. 

The  attorney  of  the  assignee  of  the  Insolvent 
debtors  borrowed  from  the  assignee  trqst  funds 
and  paid  him  interest  on  tbe  money  borrowed. 
The  assignee  in  his  report  fully  accounted  for 
the  money  loaned  and  interest  received  from 
the  borrower.  The  money  thus  obtained  by 
tbe  attorney  was  by  him  used  in  boying  claims 
against  tbe  insolvent  debtors,  and  these  claims' 
were,  after  the  purchase  by  tbe  attorney,  filed 
against  tbe  insolvents'  estate,  and  wereulowed 
hj  the  assignee.  The  claims  were  brought  by 
the  attoruey  for  a  sum  greatly  below  tbeir  face 
value.  We  are  clear  that  the  attorney  had  no 
right  to  reap  any  profit  from  the  purcbases 
made  by  him  with  tbe  trust  funds.  It  was  the 
duty  of  tbe  court  to  require  the  assignee  to  ac- 
count for  the  profits  realized  by  bis  attorney. 
The  position  occupied  by  the  latter  imposed 
upon  bim  tbe  obligation  to  devote  his  labor  and 
his  talents  to  tbe  service  of  the  creditors  whom 
the  assignee  represented.  He  had  no  right, 
occupying  the  positiou  he  did,  to  engage  in 
buying  clatms  for  his  Individual  benefit,  and, 
as  the  assignee  knew  of  the  conduct  of  his  at- 
torney, he  violated  his  dtity  in  allowing  him  to 
secure  more  than  the  actual  cost  of  the  claims. 
Whatever  profit  accrued  from  the  use  of  tbe 
trust  funds  by  the  attorney  belonged,  in  equity, 
to  the  persons  entitled  to  the  funds. 

It  would  violate  plain  principles  of  justice  to 
permit  the  attorney  of  tbe  assignee  of  an  insolv- 
ent debtor  to  use  the  trust  funds  for  bis  own 
profit.  Trust  funds  are  to  be  used  for  the  ben- 
efit of  the  beneficiaries  under  the  trust,  and  not 
for  tbe  benefit  of  anybody  else.  It  would  be 
subversive  of  Justice  to  permit  an  attorney  of 
a  trustee  to  use  his  position  for  bis  iodividnal 
benefit,  although  he  made  no  use  of  the  trust 
funds;  and  we  aresatiefied  that,  even  where  an 
attorn^  purchases  tbe  cbdms  of  creditors  with 
his  own  money,  he  could  obtain,  at  most,  no 
more  than  the  sum  he  actually  paid  for  them. 
The  policj^  of  tbe  law  is  to  prevent  an  attorney 
from  sacrificing  tbe  interests  of  his  client  for 
his  own  gain;  and  to  carry  into  effect  this  pol- 
icy the  courts  will  not  allow  an  attorney  to 
take  advantage  of  his  portion  to  the  posdble 
Injuri^of  his  client.  J/otenard  v.  Hadley,  116 
Ind.  181;  Re  Marquond,  57  How.  Pr.  477;  Ex 
parte  Jamee,  8  Ves.  Jr.  837. 

Tbe  assignee  of  an  insolvent  debtor  owes  a 
duty  to  all  of  the  creditors.   He  certainly  can- 


201;  Fawoett  v.  Whltehouse,  1  Buss.  &  H.  182. 10: 
Bulkley  v.  Wllford,  2  Clark  *  F.  IQS.  178;  Em  eat 
V.  CrOfBdm,  2  Do  G.F.  ft  J.  176;  Bolfe  v.  Gretrnr.r,  4 
De  G.  J.  &  S.  £76;  Heath  v.  Grealock,  L.  B.  18  Eq. 
215:  Barnes  v.  Addy.  L.  B.  9  Ch.  244:  £x  parte  Cooke. 
L.  K.  4  Ch.  Dlv.  128;  Nant-y-Glo  ft  B.  Iron  Works 
Co.  V.  Grave.  L  B.  12  Ch.  Dl\-.  738;  Re  Ballet's  E». 
tate,L.  R.13Ch.Dlv.686. 

An  attornej'  can.  In  no  case,  without  the  client's 
ooneent.  buy  and  hold  otherwise  than  In  trust  any 
adverse  title  or  interest  touchlnfr  the  thing  to 
which  his  employment  relates.  Baker  r,  Hum- 
6L.R  A. 


phrey.  101  U.  S.  608  (S  L.  ed.  KMB);  Bmith  r.  Brother- 
line,  82  Pa.  481;  Darls  v.  Bmltb,  43  Tt.  289;  Wbeeter 
T.  WiUard,  '44  Vt.  641;  Glddfngs  v.  Eastman,  6  Fal^ 
561;  Moore  v.  Bracken,  27  Dl.  28;  Harper  v.  Perry, 
28  Wis.  67;  JeU  V.  Hempstead,  2&  Ark.  462;  Case  v. 
Carroll.  88  N.  Y.  866. 

Persona  aottng  in  a  fldn clary  capacity  cannot 
purchase  the  trust  Droperty.  Tyler  v.  Sanborn.  4 
L.  B.  A.  218,  noU,  128  ID.  186. 

Bo  an  agent  cannot  purchase  the  subject  of  tb» 
affency.  IMd. 
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not  be  allowed  to  buy  claims  from  creditors 
and  reap  a  profit.  The  reason  for  this  rule  op- 
erates against  the  assl^ee's  attorney,  for  be,  as 
the  tru^ied,  confidential  adviser  of  *tbe  trustee, 
represents  all  of  the  beneficiaries.  To  him,  the 
assignee,  as  the  representative  of  all  the  credit- 
ors, must  look  for  advice,  and  that  advicemust 
come  from  an  unbiased  mind.  He  has  no  right 
to  deal  with  them,  or  any  of  them,  for  his  own 
beneflt;  (or  the  instant  he  becomes  interested 
be  ceases  to  occupy  the  position  which  it  is  bis 
duty  to  his  clients  to  maintain.  To  permit  the 
attorney  to  buy  claims,  even  with  bis  own 
money,  would  open  the  way  to  fraud  and 
wrong,  and  such  ways  it  is  the  duty  of  the 
court  to  lightly  and  securely  close.  The  law 
means  to  keep  attorneys  from  assuming  posi- 
tions where  they  may  be  tempted  to  prefer  their 
own  intereats  to  those  of  their  clients.  To  de- 
ter them  from  assuming  such  positions,  it  stem- 
ly  denies  tbem  the  right  to  secure  any  profit 
from  Ibeir  transactions  with  their  clients,  and 
requires  them  to  yield  it  to  the  trust  it  was 
their  duty  to  serve  with  undivided  zeal  and 
interest.  In  cases  of  this  character  it  is  unnec- 
essary to  prove  a  ctnrupt  design  or  fraudulent 
pracnces.  The  intention  may  be  honest,  and 
ret  tfae  act  be  wrongful  in  legal  contemplation. 
The  wrong  emerges  from  the  improper  depart- 
ure from  duty,  and  is  complete  without  an  evil 
or  fraudulent  purpose. 

The  attorney  bought  claims  with  funds  bor- 
rowed from  the  afsignee,  from  Hood,  Bon- 
bright  &  Co.,  Bates,  Reed  &  Cooley  and  Mills 
&  Gibbs,  after  ibey  bad  brought  an  action  to 
rqplevy  goods  sold  by  tbem  to  the  insolvent 
deotors.  After  he  purchased  the  claims  he 
caused  judfonent  to  be  entered  in  favor  of  the 
several  replevin  plaintiffs,  declaring  that  the 
goods  were  of  the  value  stated  in  the  respective 
affidavits;  that  he  afterwards  took  the  goods  so 
adjod^dto  belong  to  the  several  plaintiffs  and 
sold  tbem  at  private  sale  on  his  own  account, 
without  having  tbem  appraised.  The  aggre- 
gate value  fixed  upon  the  goods  in  the  replevin 
cases  was  |S,399.78,  and  the  amount  realized 
from  the  sale  was  |3,141,43.  The  counsel  for 
the  appellant  contends  that  the  value  fixed  by 
the  judgment  concludes  the  attorney,  and  that 
he  must  account  to  the  estate  for  the  value  of 
the  goods  as  fixed  by  the  judgment  We  can- 
not so  bold.  The  attorney  was  not  bound  to 
account  for  anything  more  than  the  true  value 
of  the  goods  he  bought  with  the  trust  funds. 
He  was  chargeable  with  that,  but  with  no  more. 
If  he  did  do  wrong,  as  Is  probably  true,  the  ex- 


tent of  the  injury  worked  by  bis  wrong  was 
the  loss  actually  sustained,  and  that  could  not  be 
greater  than  the  true  value  of  the  goods  he  re- 
ceived. The  object  of  the  law  is  not  to  punish 
the  attorney  in  such  cases  as  this,  but  to  secure ' 
to  the  client  full  compensatory  damages. 

The  assignee  collected  from  the  sale  of  the 
property  of  the  insolvent  debtors  tbe  follow- 
ing sums  of  money,  at  tbe  dates  respectively 
mentioned:  February  SO,  1883.  18,033.50;  Au- 
gust 30,  1888,  9828.05;  August  21,  1888, 
030;  December  18,  1888,  $578;  December  29. 
1888,  $500.  The  money  was  not  paid  to  the 
clerk  by  tbe  assignee  until  tbe  time  of  mak- 
ing his  final  report,  February  28,  1884.  He 
neglected  to  pay  over  the  money  on  the  ad- 
vice of  his  attorney,  to  whom  the  greater  part 
of  the  trust  fund  was  loaned.  The  assignee 
should  be  charged  with  interest  during  the  pe- 
riod he  unreasonably  withheld  the  money.  It 
was  his  duty  to  have  had  a  dividend  declared 
as  soon  as  the  probable  amount  of  tbe  claims 
could  be  ascertained.  As  be  received  in  bulk 
tbe  greater  part  of  tbe  money  of  tbe  estate  at 
one  time,  be  was  bound  to  exercise  diligence  to 
secure  a  statement  of  tbe  amount  of  the  claims, 
present  it  to  tbe  court,  and  ask  an  order  declar- 
ing a  dividend.  A  trustee  has  no  right  to  keep 
monOT  from  the  beneficiaries  when,]by  reason- 
able diligence,  he  can  secure  an  order  for  their 
bene&t.  In  this  instance  tbe  assignee  having 
received  the  greater  part  of  the  funds  of  the  es- 
tate at  one  time,  the  court  should  have  charged 
him  with  interest  after  the  lapse  of  such  time 
as  would  have  enabled  him,  by  tbe  exercise  of 
dili^nce,  to  have  secured  an  order  declaring  a 
dividend.    Bishop,  Insolv.  2d  ed.  365. 

He  bad  no  right  to  withhold  all  the  money 
until  bis  final  report  was  filed,  for  dlvidencls 
may  be  declared  when  the  amount  can  be  ascer- 
tained, although  without  absolute  accuracy,  as 
the  court  may  approximate  the  exact  amount. 
Doubtless  an  araignee  may  show  an  excuse, 
where  one  exists^  for  falling  to  secure  an  order 
declaring  a  dividend,  but  no  such  excuse  is 
here  shown;  on  the  contrary,  it  clearly  appears 
that  the  delay  was  without  any  leg^l  excuse 
whatever, 

Judgment  reverted,  with  instruetums  to  grant 
a  rehearing  vpon  the  exception*,  and  to  proceed 
in  aeeordanee  wiA  tkta  opinion. 

Hitohell,  J.,  did  not  take  |mrt  In  the  decis- 
ion of  this  case. 

Petition  for  rehearing  oyerruled  September 
18,  1888. 


ILLmOIB  SUPREME  COXTBT. 


JohnD.  HART,  Appt., 

V. 

Lucy  A.  BtJRCH. 

(  m.  ) 

1.  An  attempted  release  by  A  widow  of 
btt*  dower  ngbt,  before  mmElgnmBatt  is 


iBeflbetaal  tt  made  to  one  wtio  Is  neither  legal 
nor  equitable  owner  of  tbe  estate  to  whlofa  fbe 
dover  right  has  attached,  and  who  does  not  stand 
in  such  relation  thereto  that  the  dower  rlpht  ui>- 
on  execution  of  the  release  will  unite  with  tbe 
fee. 

2.  A  ftnuer  tenant  In  oommon  of  land 


Nora.— Dover  right.  See  Bverson  v .  MolCuDen. 
4  B.  A.  118,  note,  1 18  N.Y.  296;  Callabam  v.  Botdn- 
SOD,  8  Jj.  R.  A.  497.  note,  80  S.  C.  24Si  Toumans  V. 
Wageaer.  8  L.  B.  A.  447, 80  S.  C.  80B. 

6L.K.A. 


Subordinate  to  vendors'  Uen.  Selbert  v.  Todd, 
(8.C.ML.  R.A.e08. 

I  Widow,  when  estopped  to  claim.  Galbralth  v. 
I  Lunaford,  1 L.  B.  A.  SSU,  note,  87  Tenn.  68. 
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which  has  been  sold  by  order  of  court  Id  prooeed- 
injrs  for  partition  Is  nota  warraator  In  the  chain 
of  title  within  the  rule  which  permits  such  war- 
rantor to  puTofaHM  tn  ontrtandlng  dower  rlghte 
to  relieve  blmeelf  from  UabUlty  uixm  his  oove- 
nants  of  warrantr- 

3.  Apnrehaaer  atparUtUm  sale  has,  be- 
fore conflmuition  thereof,  no  such  Interest  in  the 
land  as  will  enable  him  to  takeareleaaeof  an  un- 
ass^ned  dower  right  therein. 

4.  A  tenant  In  eonunon  aannatt  M  mdi* 
taJce  wl  release  from  the  widow  of  hla  de- 
ceased oo-tenant  ot  her  right  to  unasflfgoed 
dower  In  the  lands  of  which  ber  husband  died 
eetsed  as  such  co-tenant. 

S>  Dower  may  be  assigned  to  the  widow 
of  a  tenant  In  common  apon  her  ero— 
UU  filBd  for  that  purpose  in  a  suit  for  parUtton 
to  which  she  was  not  a  party,  where  the  original 
bill  contained  ample  allegations  upon  which  to 
base  a  decree,  and  the  land  has  been  In  part  sold 
and  the  proceeds  brought  Into  court,  and  she 
oonaents  to  the  dootee  and  nle  and  eloota  to  take 
ber  dower  Interest  In  money,  and  the  pnrohaaers 
at  the  parUtloD  sale  are  not  neccsaarr  partlea. 

(October  81, 1880.) 

APPEAL  by  defeDdant.  John  D.  Hart,  from 
a  decree  oi  the  Appelute  Court,  Third  Dis- 
trict, affirming  a  decree  of  the  Circnit  Court 
for  Morgan  County  in  favor  of  complainant  in 
acroBS-bill  filed  in  a  partitloD  suit,  for  the  pur- 
pose of  procuring  an  assignment  of  dower  to 
the  widow  of  a  i^ceased  co-tenant.  Affirmed. 

John  D.  Hart  and  others  filed  a  bill  m  chan- 
cery against  Elizabeth  Hart  and  others,  seek- 
ing to  assign  dower  to  Elizabeth  Hart,  as  the 
widow  of  David  Hart,  deceased,  and  for  parti- 
tion of  the  otber  real  estate  of  which  said  Hart 
died  seised  among  the  other  parties  to  the  suit, 
as  his  heirs  at  law.  Wesley  B.  Hart,  one  of 
the  heirs  of  David,  died  after  his  father,  leav- 
ing four  children  and  a  widow,  who  suhse- 
quently  married  Mr.  Buicb.  Her  rights  as 
widow  were  set  oat  on  the  face  of  the  UU,  but 
Bhe  waa  not  made  a  party,  and  no  notice  of  her 
dower  interest  was  taken  in  theordos.  Dower 
was  allotted  Mrs.  EllrAbeth  Hart  and  the  other 
lands  were  ordered  sold. 

Part  of  the  lands  were  sold  January  39, 1886, 
and  the  sale  approved.  Subsequently  the  re- 
mainder of  the  lands  were  sold  to  John  D.  Hart, 
and  before  the  sole  was  approved  Lucy  A. 
Burch,  on  August  28,  1886,  sold  and  quit- 
claim<^  by  deed  all  her  Interest  in  all  of  the 
lands  to  .Tohn  D.  Hart. 

Subsequently  she  filed,  by  leave  ot  the  court, 
a  croBs-biU  to  set  aside  this  deed  and  asking  to 
be  endowed  out  of  the  proceeds  of  the  sale,  and 
the  court  granted  the  relief  asked  for,  and  set 
aside  and  annulled  the  deed,  and  Hart  took  this 
appeal. 

Memt.  Morriaon  *  WUtloek*  for  ap- 
pellant: 

Appellant  was  in  equity  bound  to  the  pur- 
chasers at  the  partition  sale,  and  be  would  have 
no  right  to  assert  this  right  of  dower  in  the 
lands  first  sold.  This  was  all  that  was  required 
in  order  to  enable  Mrs.  Burch  to  make  a  valid 
release  of  dower  to  him. 

Chicago  Dock  Go.  v.  KintU.  49  HI.  296. 

Appellant  was,  at  the  date  of  the  deed  to 
blm,  the  equitable  owner  of  the  land  purchased 
6L.R.A. 


by  him  at  the  partition  sale,  and  sust^ned 
such  relations  to  the  title  as  enabled  him  to 
take,  and  Mrs.  Burch  to  release  to  him,  her 
dower  right  in  lands  purchased  at  such  sale. 

Bailey.  W^,  41  111.  290;  EobtdnM  v.  Kin- 
tie,  45  ni.  854;  Chicago  Dock  Co.  t.  Kinxit,  4A 
111280. 

Mr.  M.  T.  I«ayman  for  appellee. 

-  Shope,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  principal  question  arising  upon  this  rec- 
ord is  whether  Che  quitclaim  deed  of  August 
26, 1886,  from  Lucy  A.  Burch,  appellee,  to  ap- 
pellant,  operated  to  release  her  dower  in  the 
lands  of  which  her  husband  died  seised.  It  is 
not  questioned  that  this  deed  was  in  every  way 
sufficient  for  that  purpose,  if  the  grantee  there- 
in stood  in  such  relation  to  the  estate  that  a  re- 
lease thereof  to  him  would  unite  the  dower  with 
the  fee.  Upon  the  de^  of  her  husband, 
Wesley  B.  Hart,  appellee's  right  of  dower  in 
the  undivided  one-eleTenth  part  of  the  land  of 
which  David  B.  Hart  died  seised,  and  of  which 
ber  hu.<tband  died  seised  as  tenant  in  common 
with  his  brothers  and  sisters,  became  consum- 
mate, and  the  right  of  action  accrued  to  her 
to  have  the  same  assigned. 

The  right  of  dower,  when  consummate.  Is, 
before  assignment,  a  right  resting  in  action 
only.  It  can  exist  only  in  the  person  upon 
whom  It  is  cast  by  operation  of  law,  and  a  deed 
or  conv^snce  of  it  will  pass  no  title,  and  can 
only  be  effective  as  a  release  and  extinguish- 
ment of  the  right.  Such  right  of  dower  is  not 
the  subject  of  transfer  or  sale,  and  cannot  be 
released  to  one  not  in  privity  with  the  title  un- 
der which  the  dowress  claims.  1  Washb.  Real 
Prop.  S47.  858,  801;  1  Scribner.  Dower,  478: 
Summer*  v.  BaN>,  IS  III.  488;  Chieaffo  Dork  Co. 
V.  Kin2i«,4»  111.  389;  iinjr v. /forvf,  66 Md.  43: 
Kiismiller  v.  Van  RenueUutr,  10  Ohio  St.  6a 

While  it  is  -not  necessary  that  the  releasee 
should  hold  the  fee.  yet  he  must  be  the  legal 
or  equitable  owner  of  the  title,  or  stand  in 
such  relation  thereto  that  the  dower  right,  upon 
execution  of  the  release,  will  unite  with  the 
fee.  An  attempted  conveyance  to  one  not 
standing  in  such  privity  is  ineffectual  to  release 
dower.  Some  months  before  the  execution  of 
the  deed  by  the  dowress,  a  considerable  por- 
tion of  the  land  had  been  sold  at  the  master's 
sale  under  the  decree  in  partition,  to  strangers, 
mA  tiie  deeds  confirmed.  Aftmrards,  but  still 
before  the  making  of  the  deed  by  the  dowicea, 
the  residue  of  the  land  was  sold  by  the  master 
in  chancery,  in  further  execution  of  the  decree 
In  partition,  to  appellant;  but  no  report  of  the 
sale  had  been  made  or  confirmation  thereof 
bad,  nor  a  conveyance  by  the  master  made,  un- 
til some  months  after  the  execution  of  the  deed 
the  dowress  to  appellant. 

Did  appellant,  by  virtue  of  his  purchase  at 
the  master's  sale,  acquire  such  interest  in  the 
land  as  would  enable  bim  to  take  a  release  of 
dower?  It  is  clear  he  did  not  as  to  all  that 
portion  which  had  previously  been  sold  to 
others.  The  title  1o  so  much  bad  passed  into 
others,  with  whom  he  had  do  connection. 
Whatever  right  be  may  have  had  in  these  luida 
had  been  extinguished  by  the  sole,  and  deeds 
made  in  puisoonce  thereof. 

Nor  did  he  stand  In  the  relation  of  wonantor 
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in  the  chain  of  title  so  as  to  bring  him  Tritbin 
the  rale  that  a  warrantor  may  purchase  in  the 
dower  outstanding,  and  thus  relieve  himself 
from  liability  upon  bis  covenants  of  warranty. 

Id  reepect  of  the  portion  purchased  by  appel- 
lant, it  is  contendea  that,  altbougb  the  sale  was 
not  complete  until  approved,  he  was,  neverthe- 
less, the  equitable  owner  of  the  title,  and 
might  purchase  in  the  dower  of  appellee.  This, 
we  think,  is  an  erroneous  view.  It  is  true 
that  the  release  may  be  made  \o  the  equitable 
owner  of  the  land,  for  he  could  not  assert  it 
a^nst  the  fee  owner,  but  upon  its  release  to 
bim  would  become  merged  and  extinguished. 
The  difficulty  here  lies,  not  in  ascertaining  the 
rule  of  law,  but  in  tbe  relation  appellant  sus- 
tained to  tbe  title  by  virtue  of  his  purchase.  A 
sale  by  a  master  in  chancery,  or  other  person 
authorized  to  execute  the  decrees  in  chancery, 
is  not.  until  confirmed  by  tbe  court,  a  "sale," 
in  the  legal  sense.   Until  couflrmed,  the  bar- 

eis  incomplete,  and  confers  no  right  in  the 
upon  tbe  purchaser.  "Until  then,"  says 
Mr.  Borer  (Jud.  Sales,  2d  ed.  ^  106),  "it  is  a 
sale  only  in  a  popular,  and  not  in  a  judicial  or 
legal,  sense.  The  chancellor  has  a  broad  discre- 
tion in  the  approval  or  disapproval  of  such 
sale.  'The  accepted  bidder  .  .  .  acquires,  by 
the  mere  acceptance  of  bis  bid,  no  independent 
right  ...  to  have  his  purchase  completed;' 
bat  is  merely  a  preferred  proposer,  until  con- 
firmation of  the  sale  by  the  court,  as  agreed  to 
by  iiB  'ministerial  agent,'"  iiee  loung  v, 
Ktogh,  11  111,  642;.  Ayert  v.  Baumgarten,  15 
HI.  444;  Ratolingi,  v.  5oi7«y,  Id.  178;  Butey 
V.  MarOin,  2  B.  Mon.  407;  Hay'a  Appeal,  61 
Pa.  68. 

In  the  case  last  cited  tbe  court  says:  *'  Even 
tbe  highest  bidder,  whose  bid  has  been  returned 
to  the  court  as  the  best  offered,  has  acquired  no 
right  which  debars  the  heirs  or  their  counsel 
from  endeavoring  to  have  his  bid  rejected  and 
a  resale  ordered.  .  .  .  His  bid,  though  the 
highest,  was  hut  an  offer  to  purchase,  subject 
to  tbe  api^roval  or  disapproval  of  the  court,  and 
in  approving  sales  made  in  partition  It  is  tbe 
duty  of  the  court  to  regard  primarily  tbe  in- 
terests of  the  heirs." 

But  if  the  authorities  were  not  comparatively 
uniform  in  this  respect,  it  would  seem  no  doubt 
would  remain  upon  reading  the  Statute  of  this 
State  in  respect  thereto.  Rev.  Stat,  g§  29,  30, 
chap.  106. 

It  will  be  seen  that  the  matter  of  tbe  sale 
and  purchase  is  left  in  feri,  until  tbe  court  shall 
render  its  order  of  approval.  Gonflnnation  is 
final  consent,  and  the  court,  being,  in  fact,  tbe 
vendor,  may  consent  or  not  iuTtl  dlsoretion. 
Borer,  Jud.  Sales,  II^ISS. 

Thepurcbaser  therefore  acquires  no  interest 
In  or  right  to  the  land,  and  being  a  mere  offer- 
er to  purchase,  stands  in  no  such  relation  to 
the  title  that  a  purchase  in  of  a  dower  inter- 
eat  therein  would  unite  it  with  the  fee.  It  fol- 
lows that  appellant,  by  virtue  of  his  purchase 
at  such  master's  sale,  acquired  no  such  interest 
in  the  land  as  would  enable  him  to  take  a  re- 
lease of  dower. 

It  is  also  urged  that  appellant  was  owner,  as 
tenant  in  common  with  the  other  heirs  at  law 
of  David  Hart,  deceased,  of  an  undivided  in- 
terest in  all  the  land  set  off  to  Mrs.  Elizabeth 
Hart,  widow  of  said  David,  for  her  dower,  as 
6L.K.A. 


well  as  in  all  the  land  of  which  said  David  died 
seised.  It  is  true  that  appellant  owned  the  un- 
divided one-eleventh  of  all  of  said  land  as  ten- 
ant in  common  with  his  brothers  and  sisters,  or 
the  heirs  of  such  as  were  deceased.  The  chil- 
dren and  heirs  at  law  of  Wesley  B.  Hart,  also, 
as  representing  their  father's  share,  were  seised 
of  a  like  interest  in  common.  It  is  said  that 
appellant,  as  tenant  in  common  in  said  lands, 
might  purchase  in  the  outstanding  dower  of 
tbe  widow  of  said  Wesley  B.  Hart,  deceased. 
It  may  readily  be  conceded  that  one  tenant  in 
common  may  buy  in  an  outstanding  incum- 
brance or  right  of  dower,  affecting  the  com- 
mon estate,  and  may  compel  contribution 
therefor  from  his  co-tenants,  and  still  this  con- 
tention remain  entirely  groundlessin  Ibis  case. 
Each  tenant  in  common  was  here  seised  of  the 
undivided  one-eleventh  part  of  the  estate,  sub- 
ject to  the  dower  of  the  widow  of  their  father, 
David  Hart,  which,  as  we  have  seen,  was  as- 
signed In  this  proceeding,  leaving  the  residue 
unincumbered  thereby.  Weslev  B.  Hart,  one 
of  the  tenants  in  common,  died,  leaving  chil- 
dren to  whom  bis  interests  descended,  incum- 
bered by  the  dower  of  his  widow.  The  dower 
right  arose  by  operation  of  law  upon  tbe  seisin 
of  the  husband,  and  accompanied  and  was  de- 
pendent upon  the  estate  of  the  husband  In  the 
land,  and  was  an  incumbrance  upon  tbe  share 
or  interest  to  which  he  bad  title,  and  none 
other.  Xo  claim  or  right  of  dower  in  the 
widow  of  Wesley  B.  attached  to  the  share  or 
portion  of  any  of  his  co-tenants.  The  only 
unity  required  between  tenants  in  common  is 
that  of  possession.   1  Craise,  Dig.  title  20,  §  2. 

One  tenant  in  common  may  bold  in  fee 
simple,  and  another  for  life,  one  may  hold  by 
descent,  another  by  purchase.  Thus  it  is  that 
tenancies  in  common  descend  to  tbe  heirs  of 
each  tenant,  because  they  have  several  free- 
holds, and  not  an  entirety  of  interest.   Id.  %  8. 

And  it  has  been  held  that  a  widow,  ha^g 
dower  hi  the  common  estate,  may  release  to 
one  tenant  in  common  for  his  share,  without 
releasing  her  dower  to  anofber  tenant  In  com- 
mon who  has  a  different  share.  WhiUv.  WHU, 
16  N.  J.  L.  202. 

Dower,  under  our  Statute,  is  assignable  by 
metes  and  bounds,  when  the  land  is  susceptible 
of  division  without  manifest  prejudice  to  the 
parties  in  interest;  but  there  is  no  provision,  in 
terms,  for  the  assignment  in  lands  held  in  com- 
mon, and  in  determining  the  mode  of  assign- 
ment, where  partition  between  tbe  tenants  in 
common  is  not  made,  resort  must  be  bad  to  tbe 
rules  of  the  common  law. 

At  common  law  the  widow  was  entitled  to 
have  assigned  to  her  one  third  of  tbe  lands  and 
tenements  of  which  she  was  dowable.  to  be  set 
out  by  metes  and  bounds  where  it  was  practi- 
cable. Such  is  the  widow's  common-law  ri^ht. 
When  the  property  did  not  admit  of  an  assign- 
ment of  dower  in  severalty,  ieitber  from  the 
nature  of  the  husband's  interest  in  it  or  from 
the  quality  of  tbe  thing  itself,  tbe  assignment 
by  metes  and  bounds  was  necessarily  dispensed 
with.  "  Thus,  if  the  husband  be  seised  in  com- 
mon, or  In  coparcenary,  and  die  before  parti- 
tion, the  widow  cannot  have  her  dower  as- 
signed by  metes  and  bounds,  but  shall  have 
the  third  part  of  the  share  of  her  husband  to 
hold  in  common  with  the  heir  and  the  otiiver 
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tenanta."  Co.  LUt  92  b;  Q  Scribner,  Dower. 
90,  Sutton  T.  Bo^e,  8  Lev.  84. 

In  cases  where  the  widow  was  entitled  to 
dower  uf  a  part  or  jwrtlon  held  aa  teoant  in 
common,  the  dower  must  be  assigned  in  com- 
mon; she,  being  entitled  pro  tanto  of  her 
hustmnd's  estate,  cannot  have  it  otherwise 
than  her  husband  had  it.  1  Cruise,  Dig.  title 
6,  chap.  8.  §  10;  title  20,  %  25.  That  is,  she, 
being  by  the  Btalute  endowable  of  the  lands  of 
which  net  husband  died  seised,  is  let  into  the 
estate  as  be  possessed  it  at  his  decease,  and  not 
otherwise.  8o  that,  the  dower  of  bis  mother 
having  been  assigned,  the  heirs  of  Wesley  B. 
Hart  held  in  common  one  eleventh  of  the  resi- 
due, subject  to  the  dover  of  appellee  therein; 
and  she  would  be  entitled  to  one  third  of 
one  eleventh  for  ber  life,  in  common,  and  the 
heirs  at  law  of  Wesley  B.  Hart  to  two  thirds 
of  one  eleventh  thereof  during  the  continuance 
of  her  life  estate.  In  case  of  partition,  as  we 
have  seen,  such  dower  interest  would  follow 
the  portion  assigned  to  tiie  heirs  of  Wesley  B. 
Hart.    See  also  Frerie/t  v.  Lord,  69  Me.  687. 

It  must  be  apparent  that  tMs  dower  right 
was  not  an  incumbrance  upon  the  estate  held 
in  common.  Appellant  had  no  interest  in  or 
right,  legal  or  equitable,  to  the  undivided  por- 
tion of  tbe  land  out  of  which  appellee's  dower 
arose,  and  upon  which  it  was  alone  dependent. 
A  conveyance  to  him  would  therefore  no  more 


unite  it  with  the  tee  vested  in  the  heirs  at  law 
of  Wesley  B.  Hart  t2ian  would  a  conveyance 

to  any  stranger  to  the  title. 

It  is  also  insisted  that  relief  was  improperly 
granted  without  the  filing  of  an  original  bill  by 
appellee,  to  which  the  purchasera  at  the  first 
sale  were  made  parties.  Tbe  original  hill  filed 
by  appellant  by  apt  averment  set  out  the  dower 
interest  of  appellee,  and  prayed  for  its  assign- 
ment, and  its  alleeations  were  ample  upon 
which  to  base  the  decree.  The  fund  derived 
from  the  sale  was  in  the  control  of  the  court 
for  distribution;  and  although  she  bad  not  been 
served,  and  the  cause  had  proceeded  to  decree 
and  sale  without  further  notice  of  ber  dower 
rtriit,  yet  appellee,  while  the  court  bad  juris- 
dictionj  came  into  court,  consented  to  the  de- 
cree and  Bale,  and  elected  to  take  her  dower 
interest  in  money.  The  land  had  been  report- 
ed not  susceptible  of  division.  There  is  no  pre- 
tense that  the  land  had  not  sold  forits  full  value, 
and  we  can  see  no  impropriety  in  the  decree 
rendered.  Nor  were  the  purchasers  at  the  first 
sale  at  all  necessary  parties.  It  would  have 
been  inequitable  to  have  burdened  them  with 
the  expense  independent  litigation.  By  tbe 
decree  rendoed,  thor  interesta  are  in  no 
affected. 

Finding  no  «rror  in  tht  tteord^  the  dtene  U 
yaffirnud. 


GEOROIA  SUPREME  COUBT. 


MILLER  A  Co.,  Flgi  tn  Err., 

MOORE,  Bims  &  Co. 
(....Ga.....) 

*1.  Intbemleofsooda  by  words  of  do- 
■oriptiCHa*  wbich  oomprehend  guaUtr  as  well 
*HeM  notes  by  BLaocUR.  Oh.  J. 


Nora. — Sale  of  goodt,  eeprat  vxuranty. 

Where  repreaentatfenis  of  the  seller  were  material, 
tbe  law  wlLI  presume  that  tbe  buyer  reiled  upon 
tbem.  HlobB  v.  Btepheoa,  8  West.  Bep.  600,  121  HI. 
180;  Visbback  v.  Miller,  16  Nev.  488;  Bedgraye  v. 
Hutd,  L.  B.  XO  Cta.  IHv.  1;  Ntool's  Case,  8  De  G. 
*J.887;  Benjamin,  Sales,  4th  Am.  ed.  466, note 6. 

Bzcept  as  to  patent  defects  the  purchaser  may 
r«ly  on  representatloiu,  and  irarraatles  as  to  qual- 
ity, and  is  not  bound  to  make  any  examlpatlon. 
Brown  v.  Freeman,  79  Ala.  10^ 

Where  a  sale  to  made  wholly  on  the  Btmigthof 
vendor's  repreeentatfona,  vendee  having  no  sepa- 
rate knowled^  of  tbe  facts,  such  representatioaB 
amount  to  a  warrant.  Ormshy  v.  Budd,  7S  Iowa. 

m. 

By  an  executory  aftreement  for  sale  and  deliv- 
ery of  an  nrtiole  of  a  particular  quality,  a  warranty 
is  established  which  will  survive  the  acceptance. 
Brlgff  V.  Hilton,  1  Cent  Bep.  SU,  89  N.  T.  617. 

The  dedaratlonB  of  the  aeller  as  to  the  quality  of 
the  article  sold  constitute  a  warranty  where  tb^ 
are  relied  on  by  tbe  buyer  as  tbe  basis  of  the  con- 
tract, and  tbe  seller  so  understands  It  Drew  v. 
Bdmunds,  6  New  Sag.  Bep.  SSO,  60  Yt.  401. 

AnafBimatlon  at  the  time  of  sale  to  a  warranty  If 
It  appear  in  evldenoe  to  have  been  so  Intended. 
Pasley  v.  Froemao,  8  T.  K.  U;  CroSBe  v.  Gardner, 
Carth.  90;  Cross  v.  Oaraet,  8  Hod.  asi;  Medina  V. 
8tou«faton,  1  Ld.  Kaym.  088, 1  Salk.  210. 
6L.R  A. 


88  variety,  tbe  descriptive  words  ma;  be  trusted 
by  tbe  purchaser  as  a  warranty  of  botK  and 
though  inspeotltm  by  him  before  aoceptmnee  will 
exclude  from  the  waxranty  all  patent  defeots,  it 
will  have  no  influenoe  on  those  which  are  latent. 

8.  DefcoteBotdiseoweredl^tbetaMpae- 

tlon  actually  made,  and  not  dlsooTerable  by  such 


An  afflrmatton  by  tbesellerof  the  quality  or  con- 
dltlOD  of  the  thins  sold,  made  as  an  aasurance  of 
facts  and  inducement  to  the  purchaser.  If  ao  re- 
ceived and  ndled  on  by  tbe  purchaser,  la  an  express 
warranty.  Bhippen  v.  Bowea,  122  U.  8.  617  (80  L. 
ed.  1172);  Potomac  Steamboat  Co.  v.  Harlan  ft  H. 
Co.  8  Cent.  Kep.  861. 68  Md.  42;  Osgood  v.  Lewto,  t 
Har.  As  G.  818;  Cren^aw  v,  81ye,  S8  3fd.  140. 

In  the  abaenoe  of  an  egress  warranty  or  aotual 
fraud,  eveiT  person  who  aeUa  goods  of  a  o«rtaln  de- 
nomination or  description  undertakes,  as  a  part  oC 
bis  contract,  that  the  thing  delivered  corre^nda 
to  the  deaorlption.  and  la,  in  fact,  an  article  of  the 
specks,  kind  and  quality  thusezpieaaed  In  theoon- 
traot  of  sale.  Winsor  v.  Lombard,  18  Plok.  60;  XI- 
ler,  Cond.  Satea,  44;  Hoglns  v.  Plympton.  11  Pick. 
99:  Beatov.  01mBtead,24Vt.  114;  Tan  Wyck  v.  Al* 
leu,  08  N.  Y.  6^  Catcblnga  V.  Hacke,  15  Ho.  App. 
61;lWfaltaker  v.  HcGonnlok,  6  Ho.  App.  114. 

While  worda  of  deaeriptdon  may  amount  to  a 
warranty  of  quality,  yet  they  will  not  be  soooD- 
stmed  unlesB  it  appears  they  were  so  intent^  by 
tbepartlea.  HaxwelLv.  I«e,  84Hlna.  Ol. 

Implied  vxamaOv, 

To  oraate  an  Implied  warranty  there  should  be  au 
affinnotkm  of  the  fact  by  the  seller  to  distinguish 
from  a  mere  expression  of  opmion.  Einglehardt  v. 
Clanton,  88  Ala.  388. 

There  can  be  none  when  the  sale  to  made  upon 
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as  ought  to  bare  been  made,  are  properly  classed 
as  latent.  Henoe  corn,  musty  and  "blue-eyed,^' 
packed  In  bulx  beneath  sound  com,  la  a  latent 
defect  In  the  wbole  lot  ai  a  carload,  delivery  and 
acoeptanoe  being  made  without  bieakiiw  balk  or 
anloading  the  car. 
a.  A  CTutom  of  trad*  in  the  City  M  Aiigus- 
ta,  by  which,  contrary  to  the  general  law  of  the 
State,  Booeptanoe  of  com  In  bulk  and  parlDg  tor 
it  after  ttapeotlon  are  oonsldered  as  waiving  or 
releaatng  all  claim  upon  the  seller  to  answer  for 
any  defects  of  quality.  Is  not  binding,  except  upon 
those  who  have  lesognlsed  it  in  their  own  ttaos- 
aouboa,  and  thus  adopted  it  for  thelrown  deal- 
inns. 

4.  The  contract  of  sale  embradng  thir- 
ty carloads  of  com  In  bulk,  to  be  dellverect 
on  board  by  the  carload  at  the  point  of  destina- 
tion, a  defect  of  gualitr  in  some  of  the  com  ac- 
cepted and  paid  tor  will  not  Justify  the  buyer  in 
Tejeotlng  ten  other  carloads  subsequently  ten- 
dered according  to  the  oontraot,  neither  of  the 
parties  electing  or  intending  to  rescind  or  aban- 
don the  oontraot  in  whole  or  in  part, 

B.  In  the  prMamt  oaM*  according  to  the 
weight  of  the  eridenoe,  the  pundwaer,  aume  of 
the  oorn  aooepted  and  paid  for  having  been  de- 
fective, is  entitled  to  recover  for  breach  of  war- 
ranty, and  the  seller  la  entitled  to  recover  for 
breach  of  contract  in  rejecting  can  which  ought 
to  have  been  accepted. 

inspection,  by  the  buyer.  Fogel  v.  Bmboker,  l&S 
Pa.  7. 

But  in  every  sale  by  sample  there  is  an  implied 
warranty  that  the  goods  are  of  the  quality  of  the 
sampteiand  in  every  material  reepeot  oorreepood 
with  It.  Brigbam  v,  Retelsdorf,  7S  Iowa,  712. 

Where  the  sale  Is  of  a  definite  tdiattel  specifically 
deaoribed,  the  actual  condition  of  which  is  capable 
of  being  ascertained  by  either  party,  there  Is  no 
tmiriled  warian^.  Hood  v.  Blooh,2»V.  Ta.S4L 

Upon  a  sale  by  sample  there  is  no  implied  war- 
ranty of  quality  or  equivalency  In  value  with  the 
sample.  Sidney  School  Furniture  Co.  v.  Warsaw 
Twp.  School  DisL  (Fa.)  50rat.  Bep.  aOB. 

Tim  purchaser  is,  however,  entitled  to  goods  of 
like  kind  and  grade  (Bach  v.  Levy,  9  Gent  Bep.  480, 
101  N.  T.  Sll):  and  In  an  action  for  their  value  they 
mustbe^owntocorreeposdwlththeBample.  Hol- 
lander v.  Koetter,S  West  Rep.  400,  20HO.  App.  70. 
See  Goulds  v.  Bropby,  jKwt,  9U. 

Rule  of  caveat  ^emptor. 

There  is  bo  Implied  warranty  in  a  general  sale 
that  the  quality  shall  be  equal  to  the  price  paid. 
Warten  Glass  Works  Oo.  v.  Keystone  Coal  Co.  8 
Cent.  Sep.  651, 66  Md.  U7:  Hart  v.  Wright,  17  Wend. 
280. 

TbB  mle  of  the  common  law  Is  well  estabUsbed 
tbat  if  there  is  no  express  warranty,  upon  tbesalo 
of  goods,  of  their  quality,  and  no  aotoal  tetud,  tlie 
maxlDiflamst  emptor  applies,  and  the  goods  are  at 
tbo  risk  of  Ihe  boyar.  Mixer  v.  Colmni,  U  Met. 
Ul. 

Of  such  universal  aooeptanoe  is  the  doctrine  of 
eoseot  emptor  that  the  oourtsof  all  the  States  where 
tiie  common  law  prevails  sanction  It.  Barnard  v. 
Kellogg,  n  U.  S.  10  WalL  S83  (10  L.  ed.  mt;  Hyatt 
V.  Boyle,  6  GiU  ft  J.  m  Gunther  v.  Atwell,  10 
Hd.  171;  Bloe  v.  Forsyth,  41  Md.  4IM;  Basin  v.  Gon- 
]e7,68Hd.86. 

Terms  of  corOraet,  paynunt  and  deUvery. 

Where  the  contract,  though  executory  when 
made,  yet  oontemplated  a  d^very  from  time  to 
tiroe,  as  wanted,  lo  separate  oargoea,  each  of  which 
was  to  be  paid  for  as  Indloated,  it  was  dearly  sev- 
erable. Scottv.KittaaalngOoalCo.8»Fa.lBl,SB 
6L.R.  A. 


6.  Apurt  of  thesnmaned  for  betngthe 
^xpOiMS  of  resale*  and  [the  broker  who 
made  It  being  a  witness  for  the  plalntUC,  it  was 
proper  to  inquire  of  him,  on  oross-QzamlnatloQ, 
not  only  as  to  the  amount  of  bis  oominiselons,  but 
whether  they  had  been  paid  or  not. 

(IfovCTiber  18.  1880.) 

ERROR  to  the  Superior  Court  for  Richmond 
County  to  review  a  judgment  for  plaintiffs 
iu  an  action  to  recover  damages  for  an  alleged 
breach  of  a  (Mntract  to  purahaae  and  accept 
certain  corn.  Beverted. 

Miller  &  Co.  bought  of  Moore,  Sims  &  Co. 
"  thirty  cars  of  No,  3  white  mixed  corn." 

The  com  was  ahipjied  in  cafload  lots  from 
the  west,  examined  m  Atlanta  by  Hoore,  Sims 
&  Oo.  and  forwarded  in  the  same  cars  to  Mil- 
ler &  Co.,  in  Augusta. 

One  lot  was  examined  by  Miller  &  C^.  in  the 
usual  way  in  the  cars,  and,  it  appearing  to  be 
all  right,  they  sent  it  to  be  stored  in  an  ele- 
vator. 

When  it  was  being  transferred  to  the  eleva- 
tor three  carloads  were  found  to  be  musty  and 

blue-eyed. 

Sutoequently  another  lot  of  ten  or  twelve 
carloads  arrived  which  Miller  &  Co.  declined 
to  aocept-unl^  settlement  should  be  made  for 


Am.  Bep.  768;  Goodwin  v.  Merrill,  13  Wis.  668;  Saw- 
yer v.  Chicago  ft  N.  W.  B.  Co.  28  Wis.  408;  Gill  v. 
Benjamin, «  Wis.  862,  H  Am.  Bep.  62L 

A  statement  descriptive  <tf  the  subject  matter,  or 
of  some  material  incident,  such  as  the  time  or  place 
of  shipment,  Is  ordinarily  to  be  regarded  as  a  war- 
ranty In  the  sense  In  which  the  term  is  used  in  In- 
surance and  maritime  law,  that  is  to  say.  a  condi- 
tion precedent  upon  theftCureornonporformanoe 
of  whiofa  the  par^  aggrteved  may  repudiate  the 
wbole  contract.  Behn  v.  Bumess,  8  Beat  ft  8.  'nit 
Bowes  V.  Shand,  L.  R.  2  App.  Cas.  466:  Lowber  v. 
Bangs,  08  U.S.  2  Wall.  780  (17  L.ed.  708);  Davison  V. 
VoQlhigen,U8n.S.40C»I..ed.  886};  GiUv.  Ben- 
jamin, siqtm. 

Defaults  by  one  party  in  making  particular  pay- 
ments or  deliveries  will  not  release  the  other  party 
from  his  duty  to  make  the  other  deliveries  or  pay- 
ments stipulated  in  the  oonttaot,  unleas  the  oondnot 
<tf  thepurtyindeftiultbesadi  as  to  evlnoe  an  In- 
tention to  abandon  the  oontraot  or  a  design  no 
longer  to  be  bound  by  its  terms.  Mersey  Steel  ft 
Iron  Co.  T.  Naytor,  U  B.  0  App.  Cas.  484.  L.  U.  9  Q. 
a  Dir.  818;  Fordage  v.  Cole,  1  Saund.  a80^•  Blaok- 
burav.  Bellly,«N.  J.L.808. 

Where  the  manifest  intention  of  the  parties  is  to 
transfer  the  tlUe,  the  sale  may  be  complete,  not- 
withstanding the  property  is  yet  to  be  measured, 
andtheamouDtof  theprloeyetto  be asowtalned. 
Sewell  V.  Baton,  8  Wis.  480;  MoConneQ  v.  Hnghee.  SB 
Wis.  SR7;  Morrow  v.  Campbell,  80  Wis.  90;  Fletcher 
V.  Ingram,  46  Wis.  101;  Gill  v.  Benjamin,  supra. 

In  Morgan  v.  McKee,  77  Fa.  288,  and  Scott  v.  Ett- 
tanning  Coal  Co.,  SHpro,  the  buyer's  right  to  reaoind 
the  wbole  oontraot  npon  the  failure  of  the  seller  to 
deliver  one  Installment  was  denied  only  because 
the  right  had  been  waived,  In  the  one  case  by  un- 
reasonable delay  in  asserting  It,  and  in  the  other 
by  havUig  aooepted,  paid  for  and  used  a  previous 
installment  of  the  goods.  GIU  v.  Benlamin,  oupra. 

Sale  with  warranty.  Bee  Shupe  v.  Collender,  1 L, 
B.  A.  380,  note.  66  Conn.  480. 

Implied  warranty  that  thing  sold  will  give  satis- 
faction. Campbell  FrlnUng  Fress  Oo.  v.  Thorp 
(Mfaib.)  1 L.  B.  A.  846, 88  Fed.  Bep.  414. 

General  warrant.  See  Joy  v.  Bltaar  Qowi^S  L. 
B.  A18A,fMM. 
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ObOUOIA  StIFBBUE  CODRT. 


Not., 


the  three  carloads  of  defective  com  which  bad 
be^  accepted  aod  paid  for. 

No  settlemeDt  was  arrived  at,  and  Uiller  & 
Co.  refused  to  accept  the  corn,  and  Sloore, 
Sims  &  Co.  brought  this  suit  to  recover  dam- 
ages for  Buch  refusal. 

They  recovered  judgment  in  the  court  below, 
whereupon  defen^nls  took  this  writ. 

Msnra.  Foster  A  Lamar,  for  plaintiffs  in 
«Tor: 

A  sale  by  description  is  equivfUeot  to  an  ex- 
press warraoty  that  the  goods  sold  ore  of  the 
kind  described. 

S  Benjamin.  Sales  (CortAi's  Rev.ed  ),  p.  844. 
and  note  S4.  citing  many  authorities;  Norting- 
tonv.  Wright,  116  U.  S.  188  (29  L.  ed.  866); 
Hogina  v.  Plympton,  11  Pick.  97. 

A.  breach  of  warranty,  express  or  implied, 
does  not  annul  the  sale  if  executed,  but  gives 
the  purchaser  a  right  to  damages. 

Gode,S652. 

Goods  ordered  are,  after  acceptance,  pre- 
sumed to  be  of  the  quality  ordered,  and  the 
burden  of  proving  them  inferior  is  on  the  pur- 
chaser. That  the  purchasers  made  partial 
payments  witb  knowledge  that  the  goods  were, 
in  quality,  inferior  to  those  ordered,  will  not 
hinder  them  from  pleading  the  defective 
quality  as  partial  fallme  of  consideration  when 
afterwards  sued  for  the  balanoe  of  the  price. 

Atkina  v.  Cott>,  56  Ga.  86,  89,  90;  S  Benja- 
min, Sales,  p.  856.  note  29  and  authorities; 
Clark  V.  Nevfville,  46  Qa.  261;  FUteher  v. 
Young,  69  Ga.  592;  Watkina  v.  Paine,  57  Ga. 
50;  BeaeA  v.  Branch.  57  Qa.  883;  Ptrrter  v. 
Wilder,  6S  Ga.  626;  Oallaway  v.  Jonea,  19  Ga. 
877;  Norrinffton  t.  Wright,  115  U.  S.  186.  313 
(39  L.  ed.  3M,  871);  Code,  2653. 

Miller  &  Co.  "cooid  recover  if  they  inspected 
in  the  ordiDai?  way  of  inspection,  and  without 
negligence  failed  to  discover  any  defect,  and 
there  was,  in  fact,  a  latent  defect  at  date  of 
delivery." 

Perdue  v.  Barter,  80  Cte.161;  Meiekley*. 
Parwna,  66  Iowa,  68,  56  Am.  Bep.  261. 

Hoore,  Sims  &  Co.  having  broken  the  con- 
tract, and  delivered  musty  and  blue-eyed  com, 
and  refused  to  allow  Miller  &  Co.  for  the  dam- 
age so  done,  tbey  were  under  no  obligation  to 
accept  the  other  com  tendered. 

Kir^  PhUip  Milla  v.  8later.  12  R.  I.  82,  84 
Am.  Rep.  608. 

A  statement  descriptive  of  the  subject  mat- 
ter is  ordinarily  to  be  regarded  as  a  warranty 
or  condition  precedent,  upon  the  failure  or  non- 
performance of  whlcJi  the  party  aggrieved 
may  repudiate  the  whole  contract. 

KornngUm  v.  Wright,  115  U.  S.  188  (29  L. 
ed.  866):  ftipe  v.  Ar(<r.  8  Cent  Rep.  461, 
103  N.  Y.  866;  3  Benjamin.  Sales,  787,  and 
full  note:  Branch  t.  PiUmer,  65  Oa.  210. 

Meaara.  J,  8.  ft  W.  T.  DaWdson  for  de- 
fendants in  error. 

Bleckley,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

1.  The  descriptive  words  by  which  the  sale 
was  made  were.  "No.  3  white  mixed  corn, 
balk."  These  words  comprehend  quality  as 
well  as  variety,  and  import  s  warranty  on  the 
part  of  the  seller  as  to  both.  Corbin's  note  t4 
to  2  Benjamin,  Sales,  844;  Qovld  v.  Stein,  149 
Haas.  670;  WMtaker  t.  JieOffrmiek,  6  Mo. 

6  L.  R.  A. 


App.  114:  Woteott  y.  Mount,  86  K.  J.  L.  888, 
88  K.  J.  L.  496;  Br^  v.  Wain,  1  Starkie,  Ev. 

504. 

Nor  will  inspectloo  by  the  buyet  before  SiC- 
ceptance  deprive  hira  of  the  protection  of  the 
warranty  as  to  latent  defects.  Miller,  Oond. 
Sales,  87,  94;  Biddle,  Warranty,  ^§  111.  141; 
Meieidey  v.  Paraona,  66  Iowa.  ^;  Jonea  v. 
Qeorge,  61  Tex.  845;  Qould  v.  5fctn,  aupra. 

Whether  Eight  v.  Bacon,  126  Mass.  10,  and 
Barnara  v.  Kellogg,  77  U.  8.  10  Wall.  883 
[19  L.  ed.  987],  are  consistent  witb  this  rule, 
we  need  not  inquire,  since  we  are  quite  certain 
that  the  rule  prevuls  in  Georgia,  however  it 
may  be  in  some  other  States.  Atkina  v.  CM, 
56  Ga.  86. 

2.  Three  of  the  carloads  of  com  inspected, 
accepted  and  paid  for  were,  as  the  evidence 
pretty  clearly  snows,  "false  packed."  Upon 
the  surface  the  com  was  sound,  and  came  up 
to  the  description,  but  beneath,  beginning  at  a 
depth  of  some  two  feet,  tiie  com  was  mua^ 
and  "blue-eyed."  The  Inspection  actaalty- 
made  penetrated  the  mass  a  foot  or  more  be- 
low the  Eurface,  and  the  defective  com  was 
not  discovered,  and  it  does  not  appear  that  the 
inspection  which  ought  to  have  been  made 
was  different  from  that  which  was  in  fact 
made.  This  being  so,  the  musty  and  "blue- 
eyed"  com,  packed  beneath  that  which  was 
sound,  should  be  classed,  with  reference  to  the 
whole  carload,  as  a  latent  defect.  The  differ- 
ence between  patent  and  latent  is  that  one  is 
open  to  observation  by  ordinary  inspection, 
and  the  other  is  not. 

3.  It  was  not  oompetent  to  vaiy  tlie  general 
law  of  the  State,  raisiag  a  warranty  in  favor 
of  the  purchasers,  by  showing  a  local  usage  in 
Augusta  operating  upon  the  corn  trade,  to  the 
effect  that  the  acceptance  of  corn  in  bulk,  and 
paying  for  it  after  inspection,  were  considered 
as  waiving  or  releasing  all  claim  upon  the 
seller  to  answer  for  any  defects  of  quality. 
Doubtless  the  custom  is  binding  upon  tliose 
who  have  recognized-  it  in  their  own  transac- 
tions, and  thus  adopted  it  for  their  own  deal- 
ings; but  persons  who  have  not  done  so  are 
entitled  to  stand  upon  the  general  law.  Jones, 
Com.  &  Tr.  Com.  122,  123;  Haidter  v.  Comer, 
73  Ga.  418;  Tkompaon  v.  Aaliion,  14  Johns. 
316;  Barnard  y.  Eellogg,  supra;  Yateav.  Pym, 
6  Taunt.  446. 

A  vigorous  and  learned  opinion  to  the  con- 
trary was  delivered  in  Snmi^n  r.  Warder,  8 
Rawle,  101,  in  which  case  Chi<f  Jttatiee  Gib- 
son dissented. 

4.  A  defect  of  quality  in  the  three  carloads 
of  com  did  not,  under  the  circumstances,  en- 
title the  purchasers  to  reject  the  ten  carloads 
subsequently  tendered,  and  found,  upon  in- 
spection, to  come  up  to  the  tenns  of  the  con- 
tract. The  whole  purchase  embraced  thirty 
carloads,  to  be  delivered  in  Augusta  by  install- 
ments, and  these  ten  were  a  part  of  the  thirty. 
Neither  before  nor  after  the  defect  was  discov- 
ered in  the  three  carloads  was  there  any  inten- 
tion on  the  part  of  the  buyers  or  the  sellers  to 
abandon  or  rescind  the  contract.  On  the  con- 
trary, even  after  the  ten,  carloads  were  re- 
jected, both  parties  went  forward  in  the  per- 
formance of  the  contract,  and  its  full  perform- 
ance on  both  sides  seems  to  have  been  com- 
pleted. The  right  to  rescind  was  neltber 
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claimed  nor  exercised  as  to  any  part  of  the 
contract  Tbe  subject  will  be  found  discoBsed 
with  more  or  less  breadth  in  the  following  au- 
thoritiea:  Leake,  Oont.  654,  656;  2  Benjamin, 
Sales,  787.  mte  S6;  Norritigton  y.  Wrigltt,  115 
U.  S.  188  [2»  L.  ed.  866],  21  Am.  L.  Reg. 
ti.  898,  notet;  Vahen  v.  tlatt,  69  N.  Y.  848; 
nateM  to  GiU  v.  Bemamin,  64  Wis.  862, 54  Am. 
Bep.  634;  Btaekburn  ReUly,  47  N.  J.  L. 
290;  Myei-  v.  Wheeler,  65  Iowa,  890;  Meney 
Steel  de  Iron  Co.  v.  Naylor,  L.  R.  9  App.  Cas. 
484.  And  see  Georgia  Refining  Go.  t.  Augutta 
Oil  Co.  74  Ga.  497. 

Id  tbe  present  case  there  was  no  fraud  on 
the  part  of  the  sellers.  The  false  packing  was 
not  tbeir  work,  nor  was  it  known  to  them. 
They  had  purchased  the  corn  as  they  sold  it, 
packed  in  the  same  cars. 

5.  With  the  law  properly  applied  to  the  ev- 
idence in  this  case,  as  we  understand  it,  (he 
plaintiffs  in  error  are  entitled  to  recover  for 
the  breach  of  warranty  their  dama^,  prop- 
erly^ measured,  for  the  defect  in  quality  of  the 
damaged  corn  in  the  thne  cars  whldi  they 
accepted  andjMid  for;  and  the  defendants  in 
error  (the  plamtiffs  below)  are  entitled  to  re- 


cover their  damages,  properly  measured,  for 
tbe  refusal  of  the  purchasers  to  accept  the  ten 
cars  of  com  which  ought  to  have  been  ac- 
cepted, but  were  rejected  without  good  cause. 
Whichever  par^  has  the  larger  claim  on  tbis 
basis  should  prevail,  when  the  case  is  tried 
again,  unless  the  evidence  should  be  mate- 
rially different  from  that  which  is  now  in  the 
record  before  ub, 

6.  When  the  broker  who  sold  the  ten  cars 
was  under  cross-examination,  it  was  compe- 
tent to  ask  him  not  only  to  disclose  tbe  amount 
of  his  commissions,  but  whether  they  had  been 
paid  or  not.  These  commissions  were  sued 
for  in  the  action  which  was  on  trial;  and 
though  they  could  be  recovered,  if  there  was  a 
real  liability  to  pay  them  incurred  by  the 
plaintiffs  below,  the  payment  or  nonpayment 
might  throw  light  upon  whether  that  liability 
was  absolute,  or  dependent  upon  a  recovery  in 
this  case.  If  the  witness,  as  broker,  had  an 
interest  in  tbe  recovery,  that  would  go  to  his 
credit.  At  all  eveuls,  he  was  under  cross- 
examination,  and  tbe  right  to  sift  is  very  broad. 
1  Thomp.  Trials,*^  406  et  eeg. 

The  etmrt  erred  tn  not  granUng  a  new  trial. 


IOWA  8lTPREBf£  COURT. 


C.  L.  GAKRETSON,  Appt., 

V. 

FERRALL  &  Hawkins  Bros,  a  al. 
(  Iowa,  ) 


The  ajuAgnee  of  the  claim  of  a.  mort- 

IfTTTt  to  damaiKe  reason  of  a  aelzure  ot  tbe 
mortgaged  goods  under  an  exeouUon  against  tbe 
mortgagor  cannot  maintain  an  aotion  to  recover 
■uoh  dMoagea  unlees  he  also  ludds  an  assignment 
of  an  tnterest  In  tlie  nuMrtoage  debt. 

(Beeft  and  SaUtraelt,  JJ.,  dbsent.) 
(June  «,  lew.) 

APPEAL  by  plaintiff  from  a  Judgment  of  tbe 
District  Court  for  Mohaska  County  in  favor 
of  defendants  in  an  action  to  recover  damages 
for  the  alleged  unlawful  eeizore  of  goods  under 

an  execution.  Afflrmed. 

0. 8.  Garretsou  held  a  chattel  mortgage  from 
W.  C.  Garretson,  of  Marion  County,  Iowa,  on 
his  stock  of  jewelry  in  his  store  at  Knoxville, 
Iowa,  duly  executed  and  recorded. 

Subsequently  the  defendants,  Ferrall  & 
Hawkins  Bnw.,  obtained  a  judgment  against 
W.  G.  Garretsou  and  levied  tbe  execution  on 
this  stock  of  jeweliT,  then  iu  the  hands  of  an 
auctioneer,  under  the  care  of  C.  L.  Garretson 
as  agent,  for  sale  for  the  benefit  of  O.  S.  Gar- 
retson. Notice  was  given  the  sheriff  of  O.  S. 
Qarretson's  claim,  and  thereupon  the  defend- 
ants, Ferrall  &  Hawkins  Bros.,  gave  the  sheriff 
an  indemnifying  bond  in  the  pensd  sum  of  $800 
for  the  benefit  of  O.  8.  Garretson,  or  other 
claimants,  signed  by  the  defendant,  Geo.  H. 
Baugb.  as  surety,  and  the  sheriff  went  and  sold 
the  goods  under  the  execution  of  Ferrall  & 
Hawkins  Bros.,  amounting  in  value  to  about 
^00,  and  paid  the  proceeds  of  the  sale  over  to 
Ferrall  &  Hawkins  Broa. 

Tb.e  mortgagee,  O.  S.  Garretson,  assigned 
6L.aA. 


his  claim  under  his  mortgage  for  this  trespasa 
and  converrion  of  the  goods  to  C.  L.  Garret- 
son, and  he  brought  this  suit  for  tbe  recovery 
of  damages. 

As  a  defense  defendants  allied,  inter  alia, . 
that  no  part  of  the  debt  due  O.  S.  Garretson 
was  ever  assigned  to  plaintiff,  and  hence  that 
the  assignment  of  the  claim  for  damages  raised 
out  of  the  claim  of  trespass  upon  the  mort- 
gaged property  was  void. 

To  this  deieose  plaintiff  demurred  on  the 
ground  that  it  was  not  valid  because  it  was  not 
necessary  to  the  validity  of  an  assignment  of 
the  claim  for  a  conversion  of  the  mortgaged 
property  that  the  debt  or  mortgage  shotild  be 
asaiffned. 

Toe  demurrer  was  overruled  end  defendant 
excepted. 

At  the  conclusion  of  plaintiff's  evidence,  de- 
fendants moved  the  court  to  instruct  the  jury 
to  return  a  verdict  in  their  favor  uoon  tbe 
grounds:  first,  that  there  was  no  sufficient  evi- 
dence as  to  said  alleged  bond  and  itscooditions, 
and  the  breach  thereof;  second,  that  Iben  was 
no  sufficient  evidence  of  the  alleged  notice  to 
the  sheriff;  t?iird,  that  there  was  no  evidence  of 
the  assignment  of  any  interest  in  said  note  and 
mortgage  to  the  plaintiff;  fourtlt,  that  the  evi- 
dence showed  that  bo  interest  in  said  note  and 
mortgage  was  assigned  to  the  plaintiff;  fifth, 
that,  on  tbe  facts  as  shown,  tbe  defeoduita 
were  entitled  to  a  verdict  in  their  favor. 

This  motion  was  granted  and  a  verdict  was 
returned  for  defenoants,  whereupon  plaintiff 
excepted  and  took  this  appeal. 

Mtettrs.  WhitlnK  S.  Clkrk  and  OarroU  * 
Davis,  for  appellant: 

A  chattel  mortgage  is  something  more  than 
a  mere  security  and  incident  of  toe  debt,  and 
in  this  respect  unlike  a  mortgage  of  real  estate. 

Jones,  Chattel  Ifortgages,  ^  1. 
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The  mortgagee  holds  the  title  and  ri^t  of 
powewion  of  the  goods,  aod  tbe  right  to  recover 
for  any  troHpasB  or  ooaversloii. 
Talbot  V.  DeFormt,  8  Greene  (Iowa)  586;  Bean 
Barney,  10  Iowa,  496;  Doane-v.  QarrOaon,^ 
Iowa.  851;  Hubbard  v.  Harford  F,  /nj.  Co.  88 
Iowa,  841;  EwiM  y.  St.  Pavl  Harvetter  Woria, 
68  Iowa,  308;  Jones.  Chattel  Mortgages,  §§  462, 
426. 

The  wrongful  conversion  of  the  goods  at 
once  vested  In  the  mortgagee  a  valid  ckUm  upon 
tbe  wrong-doer  for  the  full  damages.  The  mort- 
gagee had  complete  control  of  tnu  claim,  which 
could  be  sold  and  assigned. 

Code  1878,  g  262S;  Wan  t.  Davatport,  11 
Iowa,  49;  Orap  v.  MeCalli$ter,  50  Iowa,  497: 
Vimont  v.  Chicago  AN.  W.  B.  Go.  (S»  Iowa, 
296. 

The  election  of  tbe  remedy  for  the  recovery 
of  dam^es  is  a  waiver  of  tbe  right  to  recover 
theeoods  by  replevin. 

Ware  T.  Perdval,  61  Me.  898;  Bennett  v. 
Mood,  1  Allen,  47;  Smith  v.  Way,  9  Allen,  472; 
Norton  v.  Doherty,  8  Grav,  872;  Buekland  v. 
JoAnaon,  15  C.  B.  (80  E.  Cf.  L.}  *145;  Herman. 
Estoppel,  g  1061;  FhiUip$  v.  Myert,  56  Iowa, 
265;  Perfcina  v.  Jonen,  62  Iowa,  345. 

A  party  who  brings  an  altachmeot  suit 
against  a  debtor  affirms  the  sale  and  cannot 
maintain  an  action  to  recover  the  goods. 

&Donatd  v.  CbiMtent,  82  Ind.  212. 

The  remedy  for  Iheiecoveryof  dunages  pro- 
ceeds on  the  assumption  that,  tlw  wnwgful 
coDveraion,  tbe  defaidanta  have  become  tbe 
owners  of  tbe  goods,  while  replevin  i^oceeds 
on  tbe  ground  of  the  continuing  rig^t  of  prop- 
erty in  the  goods. 

MeGaaodk  v.  Chamberlain,  20  HI.  220. 

Mettn.  Bolton  A  HeCey,  for  appellees: 

The  mortgage  could  not  be  separated  from 
the  debt 

Wood  V.  Sandt,  4  Greene  (Iowa)  214. 

Tbe  rffbt  of  a  mortgagee  is  a  mere  chattel 
interest,  inseparable  from  tbe  debt  it  is  intended 
to  secure,  and  tranaferable  bv  a  mere  assign- 
ment of  the  debt  without  deed  or  writing. 

Grow  T.  Vanee,  4  Iowa.  486. 

The  debt  is  the  principal  thing,  and  tbe  right 
of  the  mtntga^  ia  an  incident  attached  to  tbe 
debt,  and  ceasing  when  the  debt  is  discharged. 

Swing  v.  Seott,  2  Iowa,  447;  Bremer  County 
Bank  v.  BaOman.  84  Iowa.  893;  Barthol  v. 
Blakin,  84  Iowa,  46*2;  Orapengether  v.  F^erva- 
Tjf,  9  Iowa,  168. 

The  interest  of  the  mortgasee  in  the  mort- 
gaged property  ie  but  achatteilnterest  and  fol- 
lows tbe  debt,  the  (ffinclpel  tiling  for  which  it 
stands  security. 

Burton  v.  Hintrager,  18  Iowa,  848.  See  also, 
to  the  same  effect,  Sime  v.  Bammond,  88  Iowa, 
868;  Englieh  v.  Waj^,  la  Iowa,  58;  Bank  of 
State  cf  Indiana  v.  Anderton,  14  Iowa,  644;  Me- 
<Xure  T.  Burria,  18  Iowa,  fifll ;  A>|m  v.  Jaeobue,10 
Iowa,  262.  Bee  also  CarroU  v.  BeddirigUm,  7 
fowa,  886;  Wood  v.  ^nifc.  4  Greene  (Iowa)  214. 

Tbe  assignment  of  the  mortgage  without  the 
assignment  of  the  note  created  no  liability 
against  tbe  assignor  whatever. 
Wood  V.  8anM,  rupra. 

An  assignment  of  the  mortirage  without  an 
as^gnment  of  tbe  debt  is  a  nuUity. 

ROemue  v.  Trainer,  80  Cid.  686;  Jadeean.  v. 
Bronton,  18  Johns.  88S;  Jadcaon  t.  WiOard,  4 
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Johns.  41;  Laeae  v.  HarrU,  20  Dl.  166;  IMA  v. 
Flandera,  82  Me,  176;  Oarroeh  v.  Sherman,  6 
N.  J.  Eq.  219. 

Aconvevanceof  all  the  grantor's  rig^t  in  land 
which  he  has  tbe  interest  of  a  mortgagee  binds 
nothing,  without  an  assignment  of  the  debL 

Deartiorn  v.  Tayter,  18  N.  H.  168;  Babeon  v. 
BoUt,  20  N.  H.  41;  FMaak  r.  Ooodwin,  86  N. 
a  425. 

Given,  Ch.  J.,  delivered  tbe  oirfDion  of  the 

court: 

There  is  a  controversy  between  counsel  as  to 
tbe  correctness  of  the  abstracts;  but  enough 
appeared  without  question  to  show  that  the 
controlling  point  of  difference  is  whether  the 
;^ntlfl  could  maintain  this  action  without  an 
aeslgnment  to  him  of  an  interest  in  the  note  and 
mortgage  of  W.  C.  to  O.  8.  Garreteon. 
Whether  tbe  plaintiff  waived  his  exception  to 
the  rulins  on  the  demurrer  by  goin^  to  trial  u 
immaterial  for  tbepreseotation  of  this  questioa, 
as  it  is  evident  from  tbe  testimony  that  the 
court  sustained  the  moUon  ordering  a  wdlct 
for  defendants  upon  the  third  and  fourth 
grounds  assigned  for  tbe  motion.  There  was 
evidence  as  to  the  existence  of  the  bond  and  its 
conditions,  and  of  notice  to  the  sheriff,  upon 
which  tbe  court  would  unquestionably  nave 
submitted  the  case  to  the  Ju^. 

It  has  been  so  frequently  held  by  this  couH 
as  not  to  require  dtation  that  the  mortgage  is  a 
mere  Incident  to  the  d^;  that^e  asfUjcnment 
of  the  debt  carries  the  mor^Iage  with  it;  and 
that  the  assignment  of  the  mortgage  without  an 
assignment  of  the  debt  Is  a  nullity. 

Counsel  for  appellant  are  undentood  as  rest- 
ing their  position  upon  the  claim  that,  when  O. 
S.  Garreteon  sold  the  claim  in  suit  to  C.  L. 
Churetaon,  tbe  mortgage  debt  became  thereby 
extinguished  and  paid  to  the  value  of  the  claim, 
whether  O.  S.  Garretson  obtained  fiUl  value  or 
not— that  it  is  a  mere  matter  of  acconnling 
between  W.  C.  Garretson,  mortgagor,  and  O.  8. 
Garretson,  mortgagee;  and,  if  tbe  claim  sold  is 
sufficient  to  pay  tbe  deU,  there  was  no  debt  or 
mortgage  to  assjgn;  and,  if  not  fully  paid 
thereby,  the  mortg^ee  is  the  cme  to  bold  the 
balance  of  the  debt  wd  mortgage.  This  po- 
sition is  not  tenable.  Had  O.  S.  Garretson, 
tbe  mortgagee,  brought  this  suit,  be  would 
recover  because  he  had  tbe  mortgage  debt 
and  its  securities,  and  ndl  because  some  other 
or  different  debt  had  accrued  in  bis  ftivor. 
The  giving  of  the  bond  and  taking  the  goods 
substituted  tbe  bond  as  tbe  security  instead  of 
the  goods,  and  the  remedy  for  the  mortgage 
debt  and  its  security  may  be  upon  the  bond. 
If,  by  assignment  without  tbe  debt  to  C.  L. 
Garretson,  he  would  not  have  acquired  any 
right  of  action  as  to  the  goods,  he  certainly  ac- 
quires none  upon  the  bond  without  the  assigB- 
ment  of  the  debt  There  was  no  error  in  the 
action  of  the  court  in  overruling  the  denorrer, 
nor  In  ordering  a  veidict  for  tiie  defendaati. 
Jiffinned, 

Beck,  J.,  dissenting: 

1.  I  cannot  assent  to  the  foregoing  opinion, 
believing  that  It  is  based  upon  a  mlsapprebeo- 
aion  of  tbe  Uw  applicable  to  the  facta  of  tbe 
case,  which,  bii^  staled,  are  these:  Delend- 
ants  executed  an  indntnnifyiag  bond  to  tbe 
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sheriff,  to  protect  him  against  liabili^  by 
reason  of  a  levy  of  an  execution  he  was  requtrea 
to  make  upon  goods  claimed  by  a  mortgafiee 
under  a  chattel  mortgage.  The  execution  was 
against  the  mortgagor  and  in  faror  of  Ferrall 
■&  Hawkins  Bros.,  who  are  defendanta  in  this 
■case.  The  mortgagee  assigned  bis  claim  under 
the  bond  for  damages  to  pidntifl,  who  pros- 
■ecutes  Uiis  suit  on  the  bond. 

3.  What  did  the  mortgagee  asaign  to  the 
plaintiff?  His  claim  under  the  bond  for  dam- 
4^es.  What  was  that  claim?  A  chose  in  ac- 
tion arising  on  the  bond  by  reason  of  the  facts 
that  the  mortgagee  held  a  special  property, 
under  the  mortgage,  in  tbe  goods,  and  the  right 
to  the  p(»8ea8ion  thereof  as  the  holder  of  such 
special  property.  He  could  maintain  a  suit  for 
the  deprivation  of  that  property,  aod  right  of 
possession.  His  damages  recoverable  in  such 
action  would  be  tbe  valuu  of  bis  interest  In  the 
goods.  That  interest,  of  course,  would  depend 
upon  the  existence  of  the  debt  secured  by  tbe 
mort&»ge. 

8.  The  mortgagee's  claim  upon  the  bond  as 
a  chose  in  action  was,  under  the  laws  of  this 
State,  assignable;  and  an  action  was  sustainable 
Uiereon  by  the  assignee.  But,  in  order  to  as- 
sign his  claim  for  damages,  the  mortgagee  was 
not  required  to  assign  also  the  debt  or  mortgage, 
or  both.  These  were  only  evidence  of  the  right 
to  recover  damages,— muniments,  as  It 
were,  of  his  title  thereto.  They  c(»istitute  no 
part  of  the  damages. — the  thing  assigned  by  the 
mortgagee,  and  soi^bt  in  this  suit  to  be  recov- 
ered by  pktlntiff. 

4.  When  the  mortgagee  comes  to  enforce  his 
debt  and  the  mortgage  It  may  be  pleaded  that 
the  debt  is  paid  to  the  extent  of  the  recovery  bad 
by  him  on  tbe  bond,  which  was  for  tbe  property 
mortgaged.  The  bond  stands  in  the  place  of 
the  property,  and  the  mortgagee's  rights  are 
affected  by  recovery  on  the  bond.  Just  as  they 
would  have  been  bad  he  taken  the  property  and 
sold  it  under  tbe  mortgage. 

5.  The  position  the  foregoing  opinion — to 
the  effect  that  tbe  asaignmenl  of  the  claim  for 
damages  cannot  be  supported  unless  it  be  shown 
that  the  debt  and  mortgage  are  also  assigned  to 
tbe  assij^ee  of  tbe  claim  for  damages— is  shown 
to  be  plainly  unsound  by  these  consideraUons: 
If  the  value  of  the  property  levied  npcm  is  less 
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than  tbe  debt,  the  mortgagee,  under  tbe  doc- 
trine of  tbe  foregoing  opinion,  wllllose  his  debt 
to  the  extent  to  which  It  exceeds  the  value  of 
the  property.  The  measure  of  recovery  on  the 
bond  is  tbe  value  of  the  property  not  exceeding 
the  mortgage  debt.  Now,  if  tbe  mortgagee 
must  assign  tbe  debt  if  it  be  for  $1,000  in  order 
to  be  enabled  to  assign  the  claim  for  damages, 
which  maybe  for  biitCIOO.  an  evident  abstud- 
ity  ezista  which,  it  wUl  be  readily  seen,  would 
worlt  gross  injustice.  Indeed,  it  seems  to  me 
that  the  doctrine  of  the  foregoing  opinion  is  not 
only  unsn^^rted  by  legal  principle,  but  that  its 
recognition  would  lead  to  injustice  whenever  an 
attempt  should  he  made  to  apply  It  to  actual 
transactions.  . 

6,  In  my  judgment  there  are  more  than  me 
general  statement  of  legal  doctrines  as  to  the 
effect  of  tbe  assignment  of  a  mortgage  without 
tbe  asrignooent  of  the  debt,  and  the  remedy  for 
the  mortgage  debt  after  the  indemnifying  bond 
was  given,  found  in  the  majority  opinion, 
which  are  not  correct.  But  I  am  not  called  on 
to  point  out  the  errors,  as,  in  my  opinion,  these 
doctrines  do  not  support  the  conclusion  reached 
by  the  majority  of  the  court  in  this  case.  Id 
my  judgment,  the  effect  of  an  assignment  of  a 
mortgage  without  the  assi^ment  of  the  debt, 
and  the  remedy  to  be  pursued  after  tbe  execu- 
tion of  the  indemnifying  bond,  and  other  mat- 
ters stated  in  the  argument  of  the  opinion,  have 
nothing  to  do  with  tbe  question  in  hand,  which 
is  this:  Can  a  mor^gee,  when  the  mortgaged 
goods  have  been  taken  by  a  sheriff  on  an  exe- 
cution against  the  mortgagor,  assign  bis  claim 
for  damages  against  the  makers  of  an  indemni- 
fying bond  given  to  the  sheriff,  without  making 
an  assignment  of  the  mortgage  debt?  The 
question  involves  the  validity  of  tbe  assign- 
ment, and  the  right  to  enforce  it  by  the  as- 
signee, and  nothing  else.  The  effect  of  an  as- 
sigoment  of  a  mortgage  without  the  assignmott 
of  the  debt,  and  remedieB  to  be  pursued  by  the 
mortoagee  for  tbe  collection  of  his  debt,  have 
n(^ing  to  do  with  the  case;  and  this  consid- 
eration does  not  serve  to  guide  to  its  correct 
determination.  In  my  opinion  tbe  judgment 
of  tbe  district  court  ought  to  be  reversed. 

Rothroek,  J.,  concurs  In  <hls  dissent. 

PetitioD  for  rehearing  overruled  October  32, 
1889. 
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Edith  M.  BUfKEY 
e. 

GLOBE  NATIONAL  BANK    OF  BOS- 
TON et  al. 

(....Haas.....) 

1.  A  married  woman  who  Indorsea 
blank  promlMOry  notes  at  her  busband^s 
request  n>r  blm  to  flU  up  and  use.  wbloh  after- 
wards and  )b  her  absence  he  fiUs  up  and  nego- 
tiates  for  value  to  a  bank,  Is  liable  to  tbe  bank 
as  Indoreer  under  Haaaobmetta  Statutes  which 
gtve  her  the  UDrestrtoted  rltfit  to  oon tract  ex- 
cept wltb  ber  busband. 

8.  An  indoraercwjuiot  deny  the  validity 
of  an  original  note*  as  affatnst  a  bona  fide 
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holder,  altbouffb  tbe  Indorsement  was  merely  tor 
acoammodatioD. 

8>  It  does  not  eonstitnte  a  void  gift  of 

property  to  ber  husband  as  against  bona  fide 
holders,  for  a  married  woman  to  Indorse  her  sis- 
nature  on  blank  notes  for  her  husband's  use. 

4.  A  married  woman  1«  **a  pwatm** 
rabject  to  oompulBory  iDaolveDcf  prooeedlnga 
under  HasaaohuseUa  Pub.  Stat.,  chap.  fi7.  S  112,  in 
case  of  failure  to  dissolve  an  attachment  before 
return  day,  as  she  Is  competent  to  contract  and 
give  a  bond  to  dissolve  tbe  attachment,  although 
she  could  not  do  so  when  the  original  insolvent 
law  was  peaspd,  and  the  Fuldlo  Statutes  re-enact- 
ing its  provisions  do  not  mention  a  married  wom- 
an eo  nomtiu. 

6.  To  mwtaln  a  petltlOB  In  laaoliwcy 
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agaliuft  a  debtor  tor  f&llure  to  dissolve  an  at- 
tachment. It  iB  BUffiolent  to  vhow  to  the  court 
that  the  attachment  was  founded  upon  a  demand 
probable  against  the  estate  of  an  losolveot  debt- 
or; the  declaration  need  not  be  Inserted  In  tiie 
writ  or  filed  before  the  return  day. 
6.  Am  rnXSogaMtm  that  niits  war*  duly 
entered  in  court  and  are  sttU  pendlof  Implies 
that  the  writs  were  served  on  the  defendant. 

(January  4,  1800.1 

APPEAL  from  a  decree  of  the  Supreme  Ju- 
dicial Court,  Suffolk  Coonlf,  dismissing 
a  bill  to  revievr  proceedings  in  a  court  of  in- 
solTeocy.   Bili  ditmissed. 
The  facts  appear  in  tbe  opioion. 
Mr.  Joahua,  D.  Ball,  for  plaiDtifl: 
A  hasband  or  wife  cannot  transfer  property 
one  to  the  other,  except  as  to  cotain  gifte  to 
the  wife. 

Pub.  Stat.  chap.  147,  §  8;  1884,  chap.  132. 

Whether  a  pianoforte  came  within  the  ex- 
cepUoo  was  left  to  the  jury. 

Hamilton  T.  Lane,  138  Mass.  8S8. 

There  could  he  no  valid  gift  of  money  or 
property  by  husband  to  wife  befwe  this  ex- 
ception. 

ffawkint  V.  Providence  A  H.  Co.  119 
Mass.  59U;  Porter  v.  y^akeHeld,  5  New  Eng. 
Rep.  491,  146  Mass.  27. 

He  could  not  give  her  a  promissory  note. 

day  T.  Kifiguey,  11  Allen.  845;  Tou>U  t. 
T<nt>U,  \H  Mass.  167;  Turner  v.  Nye,  7  Allen, 
176;  Jackeon  t.  Pa/rka^  10  Cusb.  K50. 

Gift  of  household  furnltare  by  husband  to 
wife,  void. 

Edgerly  v.  Whalan.  106  Mau.  807. 

Same  as  to  tea-set. 

^ter  V.  KnoioUt,  12  Allen,  116. 

Same  as  to  money. 

Thomaon  v.  </8uUiwin.  6  Alien.  808.  804. 

Same  as  to  his  money  depodted  in  her  name 
io  savings  bank. 

Spelman  v.  AldricA,  126  Mass.  118. 

A.  married  woman  is  not  liable  on  a  promis- 
sory note  payable  to  her  husband's  order,  and 
iuaorsed  by  nim. 

Boby  V.  Phelon.  118  Mass.  541.  See  also 
Witton  V.  Bryant,  184  Mass.  299,  800. 

Note  payable  to  wife  or  bearer. 

Ingham  t.  White,  4  Allen,  41S.  See  also 
Kneil  v.  Egleeton,  1  New  Eng.  Rep.  4BS,  140 
Mass.  202;  Woodward  v.  Spvrr,  9  New  Eng. 
Rep.  232,  141  Mass.  288. 

In  England  a  married  woman  who  was  a 
separate  trader  by  the  custom  of  London,  was 
liable  to  the  Bankrupt  Law. 

Exparte  OarringUm,  1  Atk.  306;  La  Vie  v. 
PhUipe.  1  W.  Bl.  570,  8  Burr.  1776. 

A  married  woman  carrying  on  business  as 
a  trader,  whose  husband  had  been  senteoced  to 
transportation,  but  confined  in  the  hulks,  was 
also  liable  to  the  Bankrupt  Law. 

Bx  parte  Franke,  7  Bing.  763. 

Under  88  and  34  Vict.,  chap.  98,  §  12,  mak- 
ing the  wife  liable  to  be  sued  for,  and  any 
property  belonging  to  her  separate  use  liable  to 
satisfy,  her  debts  contracted  before  marriage, 
as  if  she  had  continued  unmarried,  she  waa  not 
liable  to  be  put  into  bankruptcy. 

Exparte  Holland,  L,  R.  9  Cb.  App.  807;  ffic 
parte  Jonet,  L.  R.  12  Ch.  Div.  484. 

Now,  by  a  special  provision  of  the  Married 
Women's  Property  Acts  of  1882  die  is  liable  to 
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be  put  into  bankruptcy  In  respect  to  her  sepa- 
rate estate,  if  she  carries  <m  bade  separately 
from  her  bosband. 

18  Law  Rep.  (Statutes),  p.  45S,«hap.  Iti,  §  1, 
cl.  5. 

In  Maryland,  where  tfaey  have  had  an  In- 
solvent  law  for  many  years  similar  in  some  re- 
spects to  our  Insolvent  Law,  and  where  a  mar- 
ried woman  has  pretty  full  power  to  contract, 
and  is  liable  as  to  her  separate  property.  It  has 
been  held  tbat  she  is  not  subject  to  the  Insolv- 
ent Law;  tbst  it  could  not  apply  to  a  married 
woman  wben  passed,  as  she  had  no  power  then 
to  contract  debts,  and  the  various  statutes  since 
entorging  her  powers,  rights  and  liabilities  did- 
not  have  the  effect  to  subject  her  to  the  Insolv- 
ent I^w. 

Relief  Btdff.  Am.  v.  Bt^midt,  66  Hd.  97;  1  Md. 
Code  1860,  art.  48,  p.  844;  1878,  arts.  61,  67, 
V?i  l9-2a,  pp.  481,  483,  717;  Md.  Acts  1880, 

chap.  258. 

A  married  womnn  was  not  liable  to  have  her 
properly  confiscated  under  the  Absentee  Act, 
by  going  with  her  husband  out  of  the  jurisdic- 
tion of  Massachusetts,  and  into  that  of  the 
enemy. 

MarHn  t.  Oom.  1  Mass.  847,  891. 

In  some  cases  married  women  have  been  held 
subject  to  the  provisions  of  the  United  Staiea 
Bankrupt  Law,  and  in  some  not. 

lU  GolUne,  8  Biss.  415;  Re  Kinkead,  8  Bfss. 
405;  Re  Ruddell,  2  Low.  124;  Re  Lyons,  9 
Sawy.  534;  Re  (/Brien,  1  Nat.  Bankr.  Reg. 
176:  Re  Rowland,  3  Nat.  Bankr.  Reg.  867;  Re 
Goodman.  5  Bias.  401. 

Mmrs.  Lanriaton  L.  Scaife  and  Ban- 
croft Gt.  Davia,  for  Olobe  National  Bank  of 
Boston: 

The  liability  of  a  person  sirnine  upon  the 
back  of  such  a  note  is  that  of  an  indorser. 

3  Randolph,  Com.  Paper,  ^  834;  Bigelou>  v. 
Chiton,  18  Gray,  80B.  Also  DubeU  t.  Maaon. 
137  Mass.  87. 

The  liability  of  parties  so  signing  is  fixed 
the  condition  of  the  notes  and  by  the  positions 
of  the  signatures  thereon  at  the  time  when  the 
notes  fiist  took  effect  by  delivery, — which  in 
this  case  is  when  they  were  first  delivered  to 
the  banks. 

Clapp  V.  mee,  18  Gray,  406;  IM)oi»  v.  Mamn, 
127  Mass.  87:  Baldwin  v.  Boie,  130  Mass.  416. 

Though  a  note  given  by  the  wife  to  tiie  hus- 
band, or  by  tlie'j  husband  to  the  wife,  is  void, 
yet  if  it  is  indorsed  over  by  the  payee  (whether 
husband  or  wife),  even  for  accommodation,  as 
between  such  indorser  and  the  indorsee,  the 
note  is  valid  and  the  indorser  is  liable  to  the 
indorsee  thereon. 

Kenworthy  v.  Sawyer,  125  Mass.  26. 

The  fact  of  coverture,  therefore,  does  not  af- 
fect Mrs.  Binney's  liabilities  upon  these  notes. 

See  Bigelote  v.  Colton,  and  Kenworthyv.  8auh 
per,  eupra;  Roby  v.  Phelon,  118  Mass.  541, 643; 
KniffM  V.  Thayer.  135  Mass.  25. 

Nor  does  it  matter,  since  the  Statute  of  1874, 
chap.  184,  tbat  the  consideration  furnished  by 
the  bolder  of  the  note  went  wholly  to  the  hus- 
band. 

See  Mqjor  v.  Holmes,  124  Mass.  108. 

As  between  the  signer  and  innocent  third 
parties,  the  person  to  whom  the  instrument  was 
intrusted  must  be  deemed  the  agent  of  the 
signer  in  filling  the  blanks. 

Digitized  by  Google 


1890. 


BtSSSY  T.  GL6BE  NATIONAL  BaNK  OF  BoaTON. 


831 


Angle  v.  Iforthiceatern  Mut.  L.  Tn$.  Go.  92  V. 
S.  880,  888  (28  L.  ed.  556,  569);  Androscoggin 
Bank  r.  EimbaU,  10  Cusb.  S78;  Putnam  v.  Bul- 
iiwtn,  4  MasB.  4S;  Story,  Peoid.  Notes,  7th  ed. 
«10. 

Aod  theflUingof  theldaiika  need  not  be  done 
immedlatelv  nor  in  thepresence  of  the  signer. 

Temple  v.  Pullen,  8  £xcb.  888;  Montague  v. 
i%rWn«,  82  L.  J.  N.  8.  C.  P.  187;  Slory,  Prom. 
Notes,  7th  od.  S  10,  note. 

The  person  who  fllls  them  up  may  be  the 
husband  of  the  sifrner. 

Frank  v.  Lilienfetd,  83  Gratt.  877. 

And  even  if  the  plaintiff  signed  the  forma 
under  a  misapprebenBioQ,  she  would  still  be 
liable  to  a  bona  fide  iodorsee. 

Chapman  v.  Rose,  56  N.  Y.  137.  See  also 
Frank  v.  lAlien^dd,  svpra. 

The  law  clothes  a  married  woman  with  power 
to  manage  her  own  affairs,  and  she  ought  to 
accept  the  responsibilities  which  attach  to  a 
free  agency. 

Mm  T.  Angaa,  1  Colo.  885. 

The  arcrunient  that  this  was  "a  gift  of  her 
signature  by  the  wife  to  the  husband,  and  so 
is  a  nullity  and  Toid.  is  not  sound. 

Jfq^  T.  Botmee  and  Senteortkff  v.  Sawj/er, 

Within  the  limits  of  her  power  to  enter  into 
contracts,  a  married  woman  may  act  by  an 
agent,  and  her  husband  may  be  the  agent. 

Mechem,  Ag.  §  63;  Harris,  Cont.  Married 
Women,  §479;  Cholicfgey.  Smith,  129  Mass.  554; 
Arnold  v.  Spvrr,  130  Mass.  847;  WheaUm  v. 
Trimble,  5  New  Eng.  Bep.  881,  145  Mass.  845; 
Eaton  T.  Littl^ld,  6  New  Eng.  Rep.  841, 147 
Mass.  133, 135. 

D«T«iiB,  J.,  delivered  the  opinion  of  the 
court: 

The  petitloD  in  the  case  at  bar  Is  addressed 
to  the  supervisory  jurladiction  of  this  court  of 
all  cases  arising  under  the  Insolvent  Law,  which 
may,  "except  where  special  provision  is  other- 
wise made  upon  the  bill,  petition  or  other 

5 roper  process  of  the  party  aggrieved,  hear  and 
etennine  the  case  as  a  court  of  equity."  Pub. 
Stat  chap.  167,  %  15. 

While  the  lanj^ge  used  is  broad  enough  to 
Indnde  all  questions  of  fact  as  well  as  of  law, 
and  while,  in  the  exercise  of  this  jurisdiction, 
t^e  court  is  not  limited  to  the  evidence  which 
was  before  the  court  of  insolvency,  but  may 
hear  and  pass  upon  other  evidence,  the  appli- 
cation of  the  party  invoking  the  interference  of 
this  court  does  not  bring  before  it  the  whole 
case,  but  only  those  points  in  which  she  alleged 
taereself  to  have  been  aggrieved.  Lancaster  v. 
CAoate,  5  Allen,  530. 

The  first  complaint  of  the  plaintiff  is  that  the 
alleged  notes,  produced  by  the  petitioning  cred- 
itors, the  Olobe  National  Bank  and  the  Na- 
tional Book,  of  the  Republic,  were  not  valid 
cl^ms  against  her.  At  the  tri^  before  a  single 
judge  of  thia  court,  in  order  to  prove  the  inva 
lidity  of  the  notes,  she  offered  the  testimony  of 
Qeorge  H.  Binn^,  her  husband,  which  was 
objected  to  by  the  defendants;  and  while  the 
evidence  was  received  in  order  that  the  case 
might  be  fully  reported,  should  either  party 
dente  to  a^)^,  the  presiding  judge  did  not 
find  It  neceaaaiy  to  pass  upon  ue  admissibility 
of  this  testimony  as  he  was  of  opinion  that  u 
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admissible  and  fully  considered,  the  bill  should 
still  be  dismissed. 

Without  discussing  the  admissibility  of  this 
testimony,  it  showed  that  the  plaintiff  indorsed 
these  so-called  notes,  held  by  the  two  banks, 
on  printed  blank  fOrms  of  notes  which  con- 
tained nothing  but  the  printed  words,  wbich 
appear  by  the  exhibits  produced;  that  she  did 
so  at  the  request  of  her  husband  who  took  them 
and,  afterwards  (not  in  her  presence)  filled  up 
the  blanks  and  negotiated  them  for  value  to 
the  two  banlis.  who  discounted  them  and  were 
bona  fide  bidders  thereof;  that  she  received  di- 
rectly no  consideratioD  for  them,  although  the 
proceeds  were  used  to  some  extent  for  the  sap- 
port  of  herself  and  family,  and  ^at  she  never 
saw  them  after  she  gave  them  to  her  husband. 

It  further  appeared,  by  the  testimony  of  her 
husband,  that  she  knew  "(hat  these  notes  were 
to  be  filled  up  and  used"  hvbim.  Upon  astate 
of  facta  similar  to  this,  an  indorsee  who  receives 
such  a  note  for  value,  beftffe  maturity,  or  who 
dlscbnnis  It  for  value  after  it  has  been  filled  up 
by  one  to  whom  it  has  been  intrusted  with  au- 
thority thus  to  fill  up  and  use  it,  may  ordina- 
rily hold  the  indorser  responsible.  Such  an 
instrument  intrusted  to  the  custody  of  another 
for  use  would  make,  as  between  the  indorser 
and  an  innocent  third  party,  that  other  the 
agent  of  the  indorser,  nor  can  it  be  important 
whether  the  filling  up  is  done  in  the  presence 
of  the  indorser  or  subsequently,  If  then  done 
by  his  authority.  In  either  ease  it  is  bis  own 
act  although  done  by  the  hand  of  another,  aod 
he  is  bound  byit.  Androteoggin  BanJcv.  Kim- 
baU,  10  Cusb.  878. 

Nor  is  the  liability  of  the  plaintiff  affected 
by  the  fwnt  that  she  is  the  wife  of  the  signer  of 
the  note,  who  filled  the  blanks  therdnind  caused 
the  same  to  be  discounted,  receiving  the  pro- 
ceeds thereof.  While  a  promissory  note  tie- 
tween  htisband  and  wife  is  void  between  the 
original  parties,  an  indorser,  when  sued  upon 
a  contract  between  him  and  hU  indorsee,  is  not 
at  liberty  to  deny  the  validity  of  tbe  original 
note  or  the  capacity  of  the  maker  for  the  pur- 
pose of  defeating  hlsor  her  owe  liabllitv.  The 
consideration  moving  from  the  party  who  t^kes 
the  note  with  the  signatures  of  the  maker,  and 
of  the  indorser,  is  sufficient  to  support  the  prom- 
ise of  the  latter,  and  tbe  fact  that  the  indorse 
ment  is  for  the  accommodation  of  the  maker 
affords  no  defense  to  the  indorser.  Keniiorthy 
T.  Savayer,  125  Mass,  38,  and  cases  cited. 

The  authority  given  to  a  married  woman  to 
make  contracts  as  if  she  were  sole,  not  only  as 
to  her  separate  property,  but  of  every  kind, 
with  anyone  except  her  husband  (Pub.  Stat, 
chap.  147,  g  2),  authorizes  her  to  act,  when  she 
sees  fit  to  do  so,  by  an  agent.  Tbe  busband 
may  be  authorized  to  act  for  her  as  agent  as 
well  as  any  oQier  person,  and,  within  tne  au- 
thority thus  given  him,  hta  acta  would  Und 
her  as  if  riie  acted  in  person.  Qi^idfie'r.  Smith, 
129  Mass.  554;  Arnold  v.  Spurr,  180  Mass.  347; 
Wheatony.  Tumble,  146 Mass.  845, 5 New  Eng. 
Rep,  881;  Frank  v.  lilienfeld,  88  Gratt.  377. 

The  contention  of  the  plaintiff,  that  these 
blanks  were  a  gift  to  the  husband,  or  that  her 
signature  was  a  gift  to  him,  wbich  was  a  nulli- 
ty, cannot  be  maintained.  So  far  as  the  blanks 
are  to  be  treated  as  mere  pieces  of  paper,  it 
would  seem  that  tliey  were  0ie  proper^  of  the 
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bfuband,  aocordiog  to  Uie  erldence.  It  is  fn 
tbe  power  of  the  wife  also,  if  she  chooses,  to 
give  her  slgoature  for  the  beaefit  of  her  hU8> 
band.  It  has  been  held  under  Stat.  1874,  chap. 
184,  that  a  promissory  note  made  by  a  married 
woman  jointly  witb  berhusband,  the  only  coq- 
sideration  being  a  debt  due  from  him  to  tbe 
payee,  would  Bind  her.  Mqgor  t.  B<^rMi*\%t 
mm.  HH. 

Ill  JBe%  V.  PheUm,  118  Mass.  Ml,  it  was 
held  that  tbe  husband  and  wife  beinf^  incom- 

Eetent  to  contract  with  each  other,  a  note  made 
y  her  to  him  was,  as  between  them,  wholly 
void,  and  his  indorsement  of  it  to  the  plaintiffs 
could  not  make  it  binding  upon  her,  although 
it  might  estop  him  to  deny  its  validity  in  an 
action  by  the  indorsees  agatnat  him.  In  the 
case  at  oar,  the  wife  Is  in  the  position  of  in- 
dorser,  the  note  has  been  transferred  to  tbe 
holders  witb  her  consent  for  value,  and  she 
cannot  deoy  its  validity  as  against  them.  Even 
assuming,  then  (but  without  Intending  so  to 
decide),  that  the  evidence  offered  by  tbe  plain- 
tiff was  admissible,  proof  that  the  notes,  when 
signed  by  tbe  plaintiff , contained  unfilled  blanks, 
would  not,  under  tbe  other  drenmstaoces 
proved,  invalidate  tbem.  In  the  bands  of  tbe 
Banks. 

When  the  original  Insolvent  Law  was  passed, 
rendering  a  person  whose  goods  or  estate  were 
attached,  liable,  in  a  certain  class  of  cases,  to 
be  proceeded  against  in  insolvency  if  no  bond 
to  cUsBolTBtbe  attachment  ma  given,  amarried 
woman  could  not  execute  a  bond  or  make  a 
contract;  and  It  may  well  be,  that  she  was  not 
liable  to  be  proceeded  against  in  insolvency  if 
an  attachment  of  her  property  was  made  and 
not  dissolved.    Stat.  1838,  chap.  168,  %  19. 

It  \&  urged  hs  the!  petitioner  that  the  provis- 
ions of  the  PabUc  Statutes,  so  f ar  aa  tbey  are 
tbe  same  as  im-ezisting  laws,  are  to  be  con- 
staned  aa  a  continuation  thereof,  and  not  as  a 
new  enactment;  that  no  Act  hu  ever  been 
passed,  in  terms,  making  a  married  woman  lia- 
ble to  be  adjudged  an  insolvent  debtor,  and 
that  the  legislation  giving  her  power  to  make 
contracts,  except  with  her  huslmnd,  as  If  sole, 
cannot  be  construed  as  subjecting  her  to  the 

Srovisioos  and  penaltiea  of  the  iDSotrent  Law. 
lut  the  proTlBions  of  tbe  Inscdveiit  Law  are 
intended  largefy,  perhaps  primarily,  for  tbe 
benefit  of  insolvent  debtors,  although  they  are 
accompanied  by  provisions  in  some  cases  en- 
forced by  penalties  which  shall  compel  a  com- 

Slete  surnmder  of  property  in  order  to  its  equal 
istribuUon  among  orednors.  There  Is  cer- 
tainly no  hardship  in  boldiiig  tbat  when  mar- 
ried women  have  attained  all  the  privileges 
supposed  to  attend  the  right  to  make  contracts 
freely,  they  should  accept  the  responsibilities 
which  should  accompanv  these  rights.  The 
Statute  (Pub.  Stat.  cbap.  67,  g  112),  which  pro- 
vides that  "if  a  person  whose  goods  or  estate 
are  attached  on  mesne  process,  in  such  action 
founded  upon  auch  contract,  baa  not,  before 
tbe  return  day  of  such  process,  dissolved  tbe 
attachment  in  the  manner  provided  by  law," 
such  person  may  be  proceeded  against  in  In- 
solvency, does  not  eo  nomtTie  mention  a  married 
woman.  She  is,  however,  included  within  the 
word  "person,"  and  it  is  not  important,  ac- 
cording to  our  rule  for  the  oonstructkm  of 
statutes,  that  the  pronouns  "be"  and  "bimaelf ," 
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an  used  in  oonnection  witb  it  in  other  patta  <rf 
the  section.   Pub.  Stat.  cbap.  8,  g  8. 

An  examinatiou  of  other  statutes  will  show 
that  this  word  includes,  prima  facie,  married 
women'  as  well  as  single.  Thus,  Pub.  Stal., 
chap.  162,  g§  1,3,  relating  to  the  arrest  of 
debtors,  when  taken  in  connection  witb  tbft 
third  section,  show  that  by  the  word  "person," 
married  women  woold  have  been  deemed  tu 
to  have  been  included,  but  for  Uielr  exoep^m 
therefrom.  Again  the  fact  that  married  women 
may  become  insolvent  debtors  is  clearly  recog- 
nized in  the  same  chapter,  revision  is  there 
made  6-16)  for  the  enforcement  of  judg- 
ments against  female  debtors  whether  "marri«i 
or  unmarried,"  and  the  lltb  sectioo  provides 
for  the  proceedings  which  shall  be  taken  if  auch 
judgment  debtor  "becomes  an  Insolvent  debtor 
under  the  laws  of  this  Commonwealth."  Tbe 
argument  that  she  could  not  dissolve  the  at- 
tachment of  ber  property  by  giving  a  bond, 
has  now  ceased  to  exist,  as  she  is  entirely  free 
to  make  such  a  contract.  By  our  law,  a  married 
woman  is  mijvrit  aa  to  her  own  property,  ex- 
ceptastodealingswithherhusband.  Otborwlae 
she  is  put  on  the  same  footing  as  if  she  woe  a 
feme  aole;  ber  common-law  disabilities  as  to 
holding  and  dealing  with  her  property  are  re- 
moved. PacilUs  Nai.  Bank  v,  Windram,  \'8!t 
Mass.  175;  Jaekton  v.  Von  Zedlib,  136  Mass. 
842. 

We  cannot  agree  that  she  Is  not  to  be  treated 
here  as  a  person  UAXywihtrU,  because,  as  sug- 
gested by  tbe  petitioner,  she  may  have  property 
without  the  State,  which  she  cannot  by  tbe 
laws  of  other  States  fully  control  as  sbe  may 
that  which  is  within  this  Commonwealth.  Nor 
do  we  deem  it  necessary  now  to  discuss  how 
far,  if  at  all,  a  wife  mifdit  be  liable  criminally 
to  any  penalties  of  tbe  Lisolvent  Law,  if  com- 
mitted in  the  presenoe,  and  under  the  presumed 
coercion,  ofithe  busbaod.  Pub.  Stat.  cbap.IS?, 

gild- 
Being  included  within  the  general  word  of  de- 
scription used  in  the  Insolvent  Law.  and  there 
being  now  no  reason  arising  from  incapacity 
to  contract  or  other  cause  why  the  law  should 
not  be  apidied  to  her.  she  Is  tirought  within  its 
terms,  subjected  to  Its  liabilities  and  entitled 
to  its  benefits.  Having  iUIed  to  dissolve  an  at- 
tachment of  her  property  by  neglecting,  under 
the  circiunstances  stated  in  the  Statute,  to  give 
bond,  she  was  liable  to  be*  proceeded  against, 
under  the  Insolvent  Law. 

Tbe  declarations  in  the  actions  brought  re- 
spectively by  tbe  Globe  National  Bank  and  the 
National  Bank  of  the  Republic,  were  not  insert  ed 
In  the  writs  upon  which  the  attachments  were 
made,  nor  were  tbey  filed  in  court  until  the  re- 
turnday.  No  demand  was  ever  made  on  either 
bank  for  a  copy  of  the  declaration.  It  is  the 
contention  of  the  plaintiff  that  she  could  not 
he  in  default  or  liable  to  be  proceeded  against 
for  not  dissolving  attachmmts,  when  there  was 
nothing  to  diow,  until  after  tbe  time  to  dissolve 
them  had  ei^red,  that  ber  property  was  at- 
tached in  an  action  "founded  upon  a  demand 
in  its  nature  provable  against  tiie  estate  of  an 
insolvent  debtor." 

In  order  that  a  valid  attachment  may  be 
made,  tbe  writ  need  not  contain  a  declaration 
nor  any  description  of  the  cause  of  action  in 
which  it  is  intended  to  declare,  other  than  tbe 
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name  of  the  form  thereof ;  and  the  declare- 
tloD  may  be  filed  in  Uie  clerk's  office  on  or  be- 
fore the  day  on  which  the  writ  la  returnable, 
unten  an  arrest  of  the  person  la  made.  Pub. 
Btat.  chap.  167,  §§7,  8. 

It  was  not  necessary,  therefore,  to  the  validity 
of  the  attachment,  that  &  declaration  should 
be  inserted  in  the  writ,  or  filed  before  the  return 
day.  It  was  sufflcient  to  show  to  the  court,  as 
it  was  diown,  that  the  attachment  was  founded 
upon  a  demand  in  its  nature  provable  against 
tb?  estate  of  an  insolvent  debtor. 

Pub.  Stat.,  chap.  1S7,  g8.re9uire8  that  where 
an  attachmeot  of  property  la  made  upon  a 
writ,  and  the  declaration  is  not  inserted  therein, 
"a  copy  shall  be  furnished  to  the  defendant  or 
bis  attorney  within  three  days  after  he  bas  de- 
manded the  same  in  writing  of  the  plaintiff  or 
hts  attomer."  Of  this  provlrion  the  plaintiff 
did  not  mek  to  avail  herself.  We  have  no  oc- 
casion to  consider  what  would  have  been  the 
effect  had  such  a  demand  beoi  made  and  re- 
fused. 

The  plaintiff  further  urges  that  the  petition 
to  the  court  of  insolvency  fails  to  aver  that  a 
service  of  the  writs  had  been  made  upon  her, 
and  also  that  the  petition  of  the  Globe  National 
Bulk  wss  not  sufficlentir  verified  by  oath.  It 
may  be  questioned  whether  defects  like  these, 
if  they  existed,  are  to  be  remedied  by  a  petition 
like  tiiat  in  the  case  at  bar,  ioteuded  to  secure 
substantial  justice,  through  the  supervisory 
jurisdiction  of  this  court.  It  Is,  however, 
enough  to  say  that  the  allegation  that  the  suits 
were  duly  entned  in  court,  and  are  still  pend- 
ing, implies  that  the  writs  were  served  on  the 
petitioner.  That  such  s^vice  was  actually 
made,  appears  by  the  agreement  of  counsel. 
As  to  the  jurat  upon  the  petition  of  the  Globe 
National  Bank,  it  was  in  the  form  which 
has  heretofore  been  held  suflQcient.  (yiieil  v. 
Olover,  6  Gray,  144;  Ameriean  Carpet  Lining 
Co.  V.  Chipman,  146  Mass.  886,  6  New  Eng. 
Rep.  47. 

BiUaimimed. 


£dward  T.  HTLAND  et  at. 
«. 

Edward  HABIOH  et  al. 

f  Mms.  ) 

Tbo  defttta  of  the  mox'tsaflvtr  rerokaa  the 
wtthorl^  to  meUXgouM  to  a  third  petson  on 


the  seeazl^  of  a  nuvtsaffe  irlveo  in  part  to  secure 
Indebtodnea  oo  tlie  part  of  such  third  person  ex- 
pected to  arise  from  future  sales  to  him  by  the 
mortBasM* 

{November  18,1880.) 

ON  reservation  from  the  Bristol  County  Su- 
perior Court  in  a  suit  to  redeem  certain 
propertr  from  the  lien  of  a  mortgage.  Decree 
for  platntifft. 

The  parties  entered  into  the  following  agreed 
statement  of  facts: 

The  defendant  is,  and  has  been  for  many 
years,  engaged  in  the  business  of  manufaclur- 
mg  and  seluog  alea  On  the  37tii  day  of  July, 
1880,  one  Bridget  Hyland  executed  and  de- 
livered to  him  a  mortgage  of  real  estate,  of 
which  she  was  seised,  to  secure  the  defendant 
for  the  indebtedness  her  husband,  Matthew 
Hyland,  was  then  under  to  the  defendant,  and 
for  the  price  of  all  goods  whidi  the  defendant 
mifdit  in  the  future  sell  to  Matthew  Hyland. 

The  defendant  continued  to  sell  ales  to  Mat- 
thew Hyland  on  the  credit  of  said  mortgage 
until  November  25,  1887,  all  of  which,  up  to 
8epteml)er  2,  1887,  were  duly  paid  for.  On 
October  17,  1887,  Bridget  Hyland  died,  and  Uie 
fact  of  her  death  was  known  to  the  defendant 
on  that  day.  She  left  a  will  devising  her  real 
estate  to  Matttiew  Hyland  for  his  life,  with  the 
remainder  over  to  her  cbildrai. 

Tbe  amount  of  said  sales  from  September  3, 
1887,  to  October  17,  1887,  was  $1,400.  The 
amount  of  sales  from  October  17, 1887,  to  Nov- 
ember 25,  1887,  was  $1,040.  Tbe  defendant, 
on  July  28,  1888,  duly  demanded  of  all  tbe 
parties  plaintiff  payment  for  such  sales  In  the 
sum  of  $2,S80.  Sudi  sum  was  not  paid,  and 
the  defendant  began  foreclosure  prooeedlogs, 
when  the  bill  in  equity  was  brought  to  redeem 
the  said  real  estate  from  said  mort^^age. 

If  on  these  facts  the  defendant  is  entitled  to 
recover  under  sold  mortgage  for  all  said  sales 
from  September  2, 1887,  toNovember  26. 1887, 
a  decree  mny  be  made  that  the  plaintiffs  may 
redeem  upon  payment  to  the  defuidsnt  of 
92,680,  with  Interest  from  July  38,  1888.  and 
costs.  Bui  if  the  defendant  is  entitied  to  re- 
cover under  said  mortgage  only  for  sales  made 
prior  to  the  death  of  Bridget  Hytandj  October 
17,  1887,  then  a  decree  may  be  made  that  the 
plaintiffs  may  redeem  upon  p^mentof  (1,490, 
with  interest  from  July  28,  1888,  and  costs. 
Mr.  8.M.  Th<MnM(  for  plaintiffs: 
If  a  married  wmnan  mortgages  or  pledgos' 


Von.— Contract  cf  amraniy. 

Ad  agreement  to  guarantee  tbe  payment  by  an- 
other of  goods  to  be  sold  in  tbe  future,  not  founded 
upon  any  present  consideration  passing  to  the 
guarantor,  untn  acted  upon  creates  no  Uablltty  In 
the  guarantor.  Thesaleof  tbegoodauponthecredfc 
of  the  fniaranty  is  tbe  only  oonsldonitlon  for  tbe 
conditional  promise.  Such  a  guaranty  Is  revocat)le 
by  tbe  guarantor  at  any  time  before  being  acted 
upon,  and  the  death  of  tbe  guarantor  operates  its 
tevooatlOD,  upon  tbe  ground  that  the  pmmlse  by 
Itself  created  no  obligation,  and  might  at  any  time 
be  revoked  before  It  Is  accepted.  Oftord  v.  Davles, 
Ur.&N.8.748. 

Where  tbe  creditor  knew  there  was  no  personal 
estate.  It  would  be  presumed  that  the  advances 
were  not  made  upon  tbe  guaranty;  and  upon  the 
deatii  of  the  guarantor  it  would  be  gronly  inequit- 
6  L.a  A. 


aUe  to  allow  the  creditor  to  charge  tbe  real  estate 

Under  the  olrcumstancee,  and  upon  this  ground,  the 
death  will  be  oonsidered  to  operate  as  a  revocation. 
Harrln  v. Fawoett,  L.  B.  8Ch.  App.  666,  L.  R.  Ifi  Bq. 
311. 

80.  the  death  of  a  person  wbo  has  given  a  lettw 
of  credit  authorizlna  another  to  draw  00  bim  for  a 
certain  amount  for  a  limited  period  will  operate 
as  a  revocation  of  all  authority  to  draw  on  blm 
after  that  event,  so  as  to  Und  his  estate.  Klohlgan 
State  Bank  v.  Leavenworth's  Estate,  S8  Vt.  a». 

See,  on  the  subject  of  guamnty,  generally.  Na- 
tional Exchange  Bank  v.  Gay,  4  L.  ».  A.  848, 
Conn.  254;  and  as  to  its  continuance,  limitations  and 
notice  of  aooeptanoe,  ItM. 

As  to  liability  on  such  contract,  see  Best  v.  John- 
son, 8  L.  R.  A.  108,  note,  78  Cal.  217. 

Effect  of  death  of  guarantor.  Kemochan  v.  Mur- 
ray, 2  L.  R-  A.  188,  not*.  Ill  N.  Y.  SpO^ 
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her  Kparate  property  for  her  husband's  debts, 
such  property  oocapies  the  position  of  a  surety 
or  a  guarantor,  and  will  be  discharged  by  any- 
thing that  will  discbarge  a  surety  or  guarantor 
who  was  peTBOoallT  liable. 

Stamfyrd,  8.  A  B.  Bto.  Oo.  v.  ROl,  4  De  6. 
F.  &  3.  818;  Brandt,  duretyship  and  Ouar. 
§22;  WaUaee  v.  Hudmm,  87  Tex.  466;  ^>ear  v. 
Ward,  20  Cal.  874;  Agnea  v.  Merritt,  XO  Mion. 
812;  Woifv.  Banning.  3  Minn.  202;  Eodgaonv. 
Hodgaon,  2  Keen,  704;  Knight  v.  Whitehead,  2fl 
Miss.  245;  Smith  v.  Tawnaend,  25  N.  Y.  482; 
Bank  of  Album  v.  Buma,  46  N.  Y.  174. 

The  mortgage  being  in  the  nature  of  a  guar- 
anty for  future  advaDcea,  the  death  of  the  mort- 
gagor terminated  her  power  to  act',  and  revoked 
any  authority  or  license  she  might  have  given  if 
it  bad  not  been  executed  or  acted  upon  at  the 
time  of  her  death. 

Jordan  v.  Bobbing,  133  Mass.  168;  Barrim  v. 
Faiccett,  L.  R.  15  Eq.  811,  L.  R.  8  Cb.  866; 
Weathead  t.  ^oroton,  (t  Hurlst.  &  N.  728.  See 
also  ^pear  t.  Ward,  mpra. 

Menr*.  Wm.  H.  Fox  and  A.  M.  Al^r, 
for  defendants: 

There  ia  no  analogy  between  this  case  and 
the  case  of  an  ordinary  guaranty  for  optional 
advances  from  time  to  time  to  be  made  to  an- 
other person.  A  man  may  make  a  guaranty 
which  will  not  be  determined  by  bis  death. 

Voulthart  v.  C!!r«n«nta>n,  L.  R  6  Q.  B.  Div. 
42, 46;  Kemoehan  v.  Murrap,  S  L.  R.  A.  18S, 
111  N.  Y.  806. 

The  mortgage  in  the  case  at  bar  is  a  con- 
tract. As  the  authority  conferred  on  the  mort- 
gagee to  make  futiue  advances  cannot  be 
regarded  as  perpetual,  there  ia  an  implied 
provision  that  it  may  be  revoked  by  notice  to 
the  mortgagee  to  make  no  further  advances  on 
the  credft  of  the  mortgage.  Revocation  can 
be  accomplisibed  only  by  su6h  notice. 

CouUhart  v.  Ctementaon,  mpra;  Lioj/^a  v. 
Harper,  L.  R.  16  Ch.  Div.  290.  814,  819;  Aga- 
team  Bank  v.  Strever.  18  N.  Y.  502,  518;  Jeu- 
devine  v.  Bou.  36  Mich.  64, 

The  mere  transfer  of  the  mortgagor's  title  to 
another,  by  the  mortgagor's  death,  or  by  her 
deed,  is  not  to  be  tak^  aa  notice,  by  operation 
of  law,  that      authority  is  terminatea. 

8  Fom.  Eq.  Jur.  p.  1®,  noU  1. 

Knowlton,  J.,  delivered  the  opinion  of  the 

court: 

The  mortgage  which,  under  the  agreed  state- 
ment of  facts,  the  plaintifts  seek  to  r^eem,  was 
given  to  secure  the  payment:  Jlrtf,  of  an  exist- 
mg  indebtedness  due  from  Matthew  Hyland; 
aud,  $eeondljf,  of  such  indebtedness  as  might 


afterwards  accrue  from  his  sale  or  consignment 
of  goods  to  said  Hyland.  The  debt  then  exist- 
ing.was  long  ago  paid,  and  we  need  to  consider 
uDiy  that  part  of  the  mortgage  which  relates 
to  the  indebtedness  thereafter  to  be  contracted. 
The  language  of  the  condition  in  the  mortgage 
Impliedly  gave  the  mortgagee  a  right  to  sell 
goods  to  said  Hyland  for  an  indefinite  time 
upon  the  faith  of  this  security.  It  was  like  an 
ordinary,  continuing  guaranty  of  payment  for 
goods  to  be  sold,  except  that,  instead  of  a  per- 
sonal undertaking  to  pay  as  a  guarantor,  it  was 
a  transfer  of  the  estate  aa  security  for  the  pay- 
ment. The  mortgagee  had  the  same  ri^t  to 
sell,  trusting  to  the  securl^,  and  there  were  the 
same  limitations  upon  his  right,  as  if  the  mort- 
gagor had  given  merely  a  personal,  fiontinuing 
guaranty.  He  had  an  implied  authority  from 
the  owner  of  the  mortgaged  estate,  which  was 
subject  to  revocation  at  any  time,  and  which 
would  be  revoked  by  the  death  of  the  owner. 
The  principles  laid  down  in  Jordait  v.  Ddbbim. 
132  Mass.  168,  are  decisive  of  this  case.  The 
defendants  urge  that  a  conveyance  of  property 
as  security  implies  that  the  authority  to  sell  u 
to  continue  after  the  death  of  the  owner  until 
the  owners  of  tbe  estate 'see  fit  to  revoke  the 
authority.  But  we  see  no  good  ground  for 
thia  contention.  If  tbe  security  were  by  a 
mortgage  of  personal  property,  there  would  be 
no  one,  after  the  death  of  the  morteagor,  who 
could  revoke  the  anthorify  tmtil  the  appoint- 
ment of  an  administrator.  In  tbe  mean  tfane 
tbe  property  might  be  charged  to  its  full  value; 
and,  if  the  mortgage  were  of  real  estate,  dif- 
ferent heira  might  disagree  as  to  the  action  to 
be  taken.  We  are  of  opinion  that  the  right  to 
sell  upon  the  faith  of  the  guaranty  rests  upon  a 
continuing  authority,  anathat,  where  a  mort- 
gage is  given  instead  of  a  penonal  promise  as 
security,  the  authority  proceeds  from  the  mort- 
gagor, and  is  terminated  by  his  death.  Even 
ID  £)nf;laDd,  where  it  is  held  that  such  a  guar- 
anty la  terminated,  not  by  the  death  of  the 

fuarantor,  but  by  notice  of  his  death,  tbe 
nowledge  which  the  mortgagee  in  the  present 
case  had  of  the  death  of  the  mortgagor  woald 
be  deemed  constructive  notice,  suffldent  to  de- 
termine his  right  to  sell  on  the  faith  of  the  se- 
curity. Harriu  v.  Faweett,  L.  R  15  Eq.  811, 
L.  R  8  Ch.  App.  866;  Coutthartv.  Clmentwti, 
L.  R.  6  Q.  B.  Divi  42.  47;  Uoyf*  t.  Barptr, 
L.  R.  16  Ch.  Div.  290-814,  819. 

Under  the  agreement  of  the  parties  the  plain- 
tiffs are  entitled  to  redeem  upon  the  pavment 
of  |l,490.:with  interest  from  July  a8>  18^.  and 
costs. 
IkereB  oeDordinffiy. 


WYOMING  SUPREME  COURT. 


Chariea  V-  TRUMBLE,  Plff.  in  Err., 

V. 

TBRITORY  OP  WYOMING. 

I  Wyo.  T  ) 

1.  On  ft  trlml  fbr  mni'der,  where  erei? 
elrenautenee  attendiizig  the  kllUng  u 
proved*  the  ]uty  shovdd  not  be  Imtnicted  to 
prceume  maUoe  from  the  fact  of  lotenjtlonal  kiU- 

6L.RA. 


Ingwlth  a  deadly  weapon.  It  Is  for  tbe  jury  to 
decide  from  all  tbe  facts  wbetiieT  the  killing 
wasmallclous,  givingto  the  accused  the  praaump- 
tlOD  of  Innocence. 

8.  The  aodued  la  prowimod  to  be  In- 
nocent untU  bis  flTuilt  le  established,  and  the 
prosecutor  must  establish,  beyond  reasonable 
doubt,  every  element  of  ruU^  or  the  aooused 
mwt  be  acquitted;  henoe  the  burden  ofpmofls 
never  upon  tbe  aocused. 
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8.  When  the  Indictment  clmgM  the 
mnrder  of  a.  person  whose  nftine  im  to 
.  the  grand  Jury  unknown*  and  the  prose- 
outor  offers  to  prove  that  It  was  ImpoMlble  for  the 
STUidJurr  toleam  the  name  of  the  deceased,  aod 
thlfi  tceUmony  fs  excluded  on  the  ohlectloD  of  the 
aooueed,  fae  canaot  aUeiie  error  by  reason  of  the 
abomoe  of  such  proof;  nor  will  hts  oonvlctloD  be 
rereraed  because,  at  the  trial,  a  wltneee  teetifled 
to  the  name  of  the  deceased,  particularly  where 
dUTerent  TrltncBsos  gave  him  different  names. 

4*  Where  the  record  ahowa  the  preaenoe 
of  deftodaAtat  the  oommenceinent  of  tiie  tri- 
al, and  Mates,  In  Oe  same  entrr.  the  calUng  of  the 
jury*  the  trial,  the  ar^ment,  tlie  charge  of  the 
judge,  the  exceptions  of  the  accused  by  bis  oonnsel 
and  the  verdict,  the  record  sufiolently  shows  the 
presence  of  the  accused  when  the  rerdlot  was  re- 
oelred,  where  it  Is  not  claimed  that  the  defend- 
ant was  not  aotually  present  In  court. 

(June  6, 18B».> 

ERROR  to  the  District  Conrt,  First  l>i«t4ct, 
held  fn  and  for  the  Count?  of  Laramie,  to 
review  a  jadgment  against  defendant  In  a  pros- 
ecntkn  for  murder.  Smeraed. 

Statement  by  Cmen,  J.: 

This  was  an  indtctment  for  mnrder  In  the 
first  degree,  chai^Dg  the  plaintiff  in  error  with 
the  murder  of  a  certain  person,  whose  name  was 
to  the  grand  jury  unknown.  The  evidence  up- 
on the  trial  tended  to  show  that  about  the  7th  of 
October,  188(1.  at  the  Town  of  Lusk.  in  the 
CouDty  of  Lwnunie,  the  plaintiff  in  error  was 
acting  as  deputy  sheriff  and  marshal  of  the 
town.  That  he  arrested  the  deceased  upon 
suspldon  that  he,  with  others,  had  recently 
stolen  a  number  of  horses  from  parties  in  John- 
son CountT.  While  the  deceased  was  in  his 
custody,  Trumble  claimed  that  the  deceased 
told  him  that  the  parties  having  the  horses  in 
i^mege  were  camped  about  four  mOes  from 
town.  Tmmble  fbereappn  sammoned  a  num- 
ber of  the  citizeas  as  a  'poue  to  assist  blm  in 
srrestiDg  them  and  reclaiming  the  property. 
The  deceased  was  put  in  a  boggy  to  guide  them 
to  the  spot,  and  Trumble  rode  on  ahead  to  find 
the  camp.  Trumble  returned,  and,  stating  that 
the  camp  was  not  in  the  vicinity  Indicated  by  the 
deceasea,  procured  a  buggy  whip,  dragged 
the  deceased  from  the  buggy  by  the  handcuffs 
which  he  had  on,  and  s^ck  him  several  blows 
with  the  whip  to  compd  him  to  reveal  where 
the  camp  wss  situated.  The  deceased  appealed 
to  the  crowd  for  protection,  sod,  upon  their 
protest  uainst  sutji  a  proceeding,  Trumble 
Resisted  ROm  whipping  him.  The  entire  party 
returned  to  town,  and  the  deceased  was  turned 
■over  to  other  parties,  to  be  kept  in  custody,  and 
was  kept  in  custody  of  one  person  aod  another 
about  tin  town,  until  the  night  of  the9tb,  when 
the  deceased  was  in  Whittaker's  saloon,  still  fo 
custody  and  handcufted.  Trumble  Inquired 
where  the  deceased  was,  and,  being  told,  went 
into  the  saloon.  He  informed  the  deceased  that 
he  was  going  to  release  him,  and  took  off  the 
handcuffs.  A  conveisatlon  then  occurred  be- 
tween Trumble  and  the  deceased,  which  is 
stated  with  slight  differences  by  various  wit- 
nesses, all  of  them,  however,  substantially  agree- 
ing. Trumble  told  the  deceased  he  was  now  a 
freeman,  and  asked  him  if  he  was  glad  of  it; 
and  decMsedsaidhe  was.  Tmmble  asked  de> 
«L.B.A. 


ceased  if  jhe  would  take  a  drink  with  him,  and 
deceased  said  be  would.  Trumble  asked  him 
if  he  was  a  friend  of  his  or  an  enemy.  Deceased 
replied  that  be  had  treated  him  so  tbathe  could 
not  be  a  friend  to  him.  Some  other  conversa- 
tion then  occurred  about  a  saddle  belonging  to 
deceased,  in  which  others  also  took  {Mrl. 
TVumble  again  asked  deceased  if  he  was  a  friend 
of  his,  anddeceased  said  he  was  not.  Trumble 
asked  what  he  was  soing  to  do  about  it,  and 
deceased  replied  that  lie  md  not  know  that  he 
was  going  to  do  anything  about  it.  Some  other 
conversation  then  occurred,  in  which  others 
took  part.  Trumble  again  repeated  his  ques- 
tloQ  to  deceased,  whether  he  was  a  friend  or 
an  enemy,  and  deceased  replied  that  he  was 
not  a  friend.  Tramble  drew  a  revolver,  and 
pointed  it  at  the  deceased,  working  the  hammer 
back  and  forth,  and  again  repeated  his  question, 
and  the  deceased  said:  "I  will  have  to  be  a 
friend  to  you  now. "  Trumble  then  told  the  de- 
ceased he  was  a  coward,  again  raised  his  pistol, 
and  asked  if  he  was  a  friend.  The  deceased 
said:  "Do you  want  the  truth?  Well,  Charley, 
I  don't  like  you,"  and  Trumble  immediately 
shot  him,  his  death  being  almost  instantaneous. 
Trumble  testified  that  deceased  had  threatened 
him,  and  that  he  was  afraid  of  him,  and  that 
immediately  before  the  shooting  deceased 
threw  his  hand  back  as  If  to  draw  a  pistol. 
The  jury  returned  a  verdict  of  guilty  of  murder 
in  the  first  degree.  The  defendant's  counsel 
presented  motions  for  a  new  trial,  and  in  arrest 
of  Jadgment,  and  for  the  discharge  of  the  de- 
fendant. 

3fettr«.  J&mea  J.  Rowen  and  Wllllejn 
Ware  Peek  for  plaintiff  in  error. 

Mr.  Hn^  Donselaawuw  Attif-Gm.,  for 
the  Territory. 

Corn,  J.,  delivered  the  opinion  of  thecourt: 
Numerous  errors  are  assigned  upon  the  rec- 
ord in  this  case,  but  it  will  only  be  necessary 
for  us  to  specially  notice  a  part  of  them.  Hie 
court  charged  the  jury,  among  other  things, 
that  "  where  the  fact  of  killing  purposely  by 
the  use  of  a  deadly  weapon  is  proved,  malice 
is  to  be  presumed,  unless  it  appears  from 
the  evidence  in  tlds  case  that  the  killing  was 
without  malice,  or  was  justifiable  or  excusa- 
ble." The  charge  of  the  court  Is  a  montwraph 
discussing  the  whole  law  of  the  case,  and  was 
not  given  to  the  jury  by  separate  Instructions, 
each  setting  out  the  law  as  bearing  upon  a 
particular  phase  of  the  case,  and  the  principle 
above  anoounced  runs  through  the  entire 
charge.  Id  another  part  of  the  <£azge  the  court 
says,  in  defining  "manslaughter:"  "The  first 
part  of  this  definition  is  mmnt  to  cover  a  case 
when  the  killing  is  unlawful  and  intentional, 
but  where  the  circumstances  are  such  as  to  de- 
feat the  presumption  raised  by  law  as  to 
malice."  And  in  another  part  of  the  charge: 
"  If  you  And  the  killing  to  have  been  proved, 
and  that  defendant  did  the  killing.  If  the  prose- 
cution has  failed  to  prove  deliberation  and  pre- 
meditation beyond  a  reasonable  doubt,  the 
law  pre<iume8  such  killing  to  be  mnrder  In  the 
second  decree,  in  the  stance  of  any  further 
evidence.  The  burden  then  falls  upon  the  de- 
fendant to  show  either  that  such  killing  was 
Juatiflable  or  excusable,  or  that  It^was  attended 
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by  such  facta  as  would  limit  such  killing  to  the 
crime  of  manslaughter." 

Tbe  principle  here  discassed  is  so  essential  tn 
the  law  of  homicide,  so  all-important  as  affect- 
ing the  rights  of  a  defendant  upon  trial  for 
murder,  that  if  it  is  erroneously  stated,  and  the 
jury  misdirected  in  regard  to  it,  it  cannot  be 
doubted  that  the  case  should  be  retried  b^  a 
jury  properly  instructed  upon  the  question. 
That  there  Is  in  the  older  decisions  abundant 
piwedent  tor  aucb  statement  of  the  law  there 
can  be  no  question.  That  modem  legal  opin- 
ion has  exploded  the  fallacy  and  cleared  up  the 
confusion  which  produced  it.we  think  is  equally 
clear.  In  a  case  where  nothing  else  is  shown 
but  that  the  defendant  intentionally  killed  the 
deceased  by  the  use  of  a  deadly  weapon,  it 
may  perhaps  be  permissible  to  say  that,  such 
klluDK  being  proved,  malice  is  presumed.  But 
it  is  difflcuTt  to  conceive  of  such  a  case.  It 
would  seem  that  in  nil  cases  the  previous  rela- 
tions of  the  parlies  to  the  transaction  would  at 
least  appear, — whether  they  were  friends,  or 
enemies,  or  mere  strangers.  This  is  especially 
true  under  our  law,  where  the  defendant  is  a 
competeut  witaess  on  bis  own  behalf.  Even 
In  a  case  to  bare  of  facts  as  tbe  one  suggested, 
where  nothing  was  in  evidence  but  that  the  de- 
fendant killed  tbe  deceased,  and  that  they  were 
friends,  or  enemies,  or  mere  strangers,  it  would 
seem  to  be  palpably  improper  to  instruct  the 
Jury  to  presume  the  only  remaining  element 
necessary  to  constitute  daTendaut's  guilt,  upon 
proof  of^ tbe  killing  alone,  when  tbe  case  was 
but  half  tried;  but  that  the  jury  should  be  di- 
rected that  it  was  their  duty  to  decide  from  all 
the  facta  of  the  case,  many  or  few,  whether 
the  killing  was  malicious,  giving  to  tbe  defend- 
ant the  presumption  of  mnocence.  But,  if 
such  an  instruction  is  permissihle  in  certain 
cases,  it  is  not  applicable  here.  Here  every 
circumstance  attending  the  killing  was  known 
to  tbe  jury;  every  event  leading  up  to  the 
tragedy  was  fullv  detailed.  Why  should  the 
jury  be  instructea  to  presume  malice  from  one 
fact  in  the  case  alone,  when  the  case  was  full 
of  facts  from  which  they  might  and  ought  to 
form  their  opinion  upon  that  question? 

Tbe  aultsequent  part  of  tbe  cbarge — "  The 
burden,  then,  falls  upon  tbe  defeudant  to  show 
either  that  such  killing  was  justifiable  or  ex- 
cusable,"— is  in  line  with  the  idea  first  an- 
nounced, and,  if  the  first  is  the  law,  follows 
necessarily  from  it.   But  if  tbe  defendant  is 

ffresumed  to  I)e  innocent  un(il  his  guilt  Is  estab- 
ished,  and  if  the  prosecutor  must  prove  every 
material  allegation  of  tbe  indictment— every 
element  of  guilt— beyond  reasonable  doubt, 
before  be  can  ask  for  a  conviction,  bow  can  the 
burden  of  proof  upon  any  question  ever  fall 
upon  the  defendant?  If  the  burden  is  ever 
upon  bim,  it  is  tbe  burden  of  proving  what? 
His  innocence  of  the  crime  charged,  or  his  in- 
nocence of  some  element  essential  to  constitute 
the  crime  charged.  But  unless  the  prosecutor 
established  every  sucb  element  beyond  reasona- 
ble doubt  the  defendant  must  be  acquitted. 
Such  an  exigency  in  the  prisoner's  defense  can 
only  arise,  then,  after  the  prosecution  had 
proven  tbe  defendant's  guilt  beyond  all  reason- 
able doubt,  and  the  proposition  would  be  thus 
stated:  "  The  prosecution  having  proven  be- 
yond reasonable  doubt  that  the  defendant  is 
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guilty  of  murder  in  tbe  kintng  of  tbe  deceased, 
me  barden  then  falls  upon  the  defendaut  to 
show  that  such  killing  was  justifiable  or  excusa- 
ble." The  statement  of  the  proposition  is,  of 
course,  its  refutation.  The  doctrioe  that  the 
burden  never  falls  upon  the  defendant  does 
not  arise  infavorem  vitas,  or  out  of  any  pity  or 
sympathy  for  tbe  prisoner,  but  it  arises  out  of 
the  nature  of  what  the  sovereign  power  volun- 
tarily undertakes  to  do  before  it  will  ask  a  con- 
viction for  crime  at  the  hands  of  a  Jury. 

The  indictment  charges  the  defendant  with 
murder  of  a  certain  person,  whose  name  was 
to  the  grand  jury  unknown.  It  is  insisted  by 
counsel  for  puintifE  in  error  that  tbe  name  of 
the  deceased,  as  shown  by  the  evidence,  was 
Charlev  Miley,  and  that  tbe  grand  jury  knew, 
or  might  have  known  by  proi>er  inquiry,  that 
such  was  his  name.  They  insist  that  the  de- 
fendant cannot,  under  this  indictment,  be  con- 
victed of  any  crime  perpetrated  upon  Charles 
Miley,  and  move  that  the  defendant  be  dis- 
charged. If  the  point  were  well  taken,  the  ef- 
fect would  be  that  tbe  defendant  would  stand 
acquitted  of  tbe  murder  of  a  person  unknown, 
and  this  court,  under  tbe  statute,  would  deem 
it  its  duty  to  direct  that  he  be  held  to  await  ac- 
tion upon  his  case  by  tbe  grand  jury  for  the 
murder  of  Miley.  One  witness-  upon  the  trial 
testified  that  the  name  of  tbe  deceased  was 
Charley  Miley,  that  he  learned  his  name  at  tbe 
coroner's  inquest,  and  afterwards  stated  it  to 
the  grand  jury.  Other  witnesses  testify,  how- 
ever, tbat  be  was  a  stranger  in  the  town,  and 
that  bis  name  was  not  known.  He  is  usually 
designated  by  tbe  witnesses  as  "the  prisoner, 
from  the  fact  of  his  having  been  held  in  cus- 
tody by  Trumbie  about  tbe  time  of  tbe  killing. 
One  witness  states  that  be  understood  bis  name 
to  be  Qilliand.  A  number  of  witnesses  state 
tbat  for  tbe  few  days  he  was  there  he  was  usu- 
ally called  "Red  Bill."  Another  states  that 
be  was  known  as  "  Gunny-Sack  Bill."  Anally 
tbe  defendant  himself  upon  tbe  witness  stand 
states  that  his  name  was  Pete  Oilmore.  We 
think,  under  these  circumstances,  it  could  hard- 
ly be  held  that  the  name  of  the  deceased  was 
known  to  tbe  grand  jury,  or  that  it  was  a  mia- 
descriptioD  to  designate  the  deceased  as  a  per- 
son whose  name  was  to  the  grand  jury  un- 
known. But  the  prosecuting  attorney,  finding 
that  a  variance  in  this  respect  wasinsis'ted  upon, 
at  tbe  close  of  the  evidence  upon  the  part  of 
tbe  Territory,  placed  upon  tbe  stand  tbe  former 
prosecuting  attorney,  during  whose  incum- 
bency the  indictment  was  found,  and  offered 
to  prove  by  him  that  be  was  present  in  the 
grand  jury  room,  and  heard  the  testimony, 
and  that  it  was  impossible  to  obtain  from 
the  witnesses  the  name  of  tbe  deceased.  This 
testimony  was  objected  to  by  defendant's  coun- 
sel, and  their  objection  sustained  by  the  court, 
and  they  cannot  now  complain  of  its  absence. 

It  is  further  urged  by  the  counsel  for  plain- 
tiff in  error  that  the  record  does  not  show  the 
presence  of  the  defendant  in  court  when  tbe 
verdict  was  received.  The  presence  of  the  de- 
fendant when  the  verdict  is  received  and  tbe 
jury  diKcharged  is  required  by  law,  and  it 
has  been  held  that,  if  these  things  are  done 
during  tbe  enforced  absence  of  the  defendant 
in  a  capital  case,  the  verdict  is  a  nullity,  and  it 
operates  as  an  acquittal.    Upon  this  question 
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we  are  referred  specially  to  the  decision  in 
mtan  T.  f^U,  65  GJa.  S31.  Nothing  more 
than  what  ia  above  stated  is  tbere  decided.  Id 
that  case  the  defendant  was  actually  absent 
from  court,  in  jail,  vfaen  the  verdict  of  guilty 
was  received  and  the  jury  discharged.  It  was 
done  without  bis  consent,  and  in  the  absence 
of  his  couDseL  Tbere  are  no  such  circum- 
stances  in  the  case  at  bar.  It  is  not  claimed 
that  the  defendant  was  not  present  in  court, 
but  it  is  ui^^  that  the  reconl  does  Dot  show 
his  presence;  that  this  is  fatal,  and  the  defend- 
ant ought  to  be  discharged. 

It  is  true  that,  the  defendant's  presence  in 
court  being  required  by  law,  the  record  ought 
to  show  it,  either  in  terms  or  by  necessary  infer- 
ence from  a  eonsideTatloD  of  the  whole  record. 
1  Bishop,  Crim.  Prvc.  §  1858. 

The  record  entry  of  June  17,  1887,  under 
the  title  of  this  cause,  recites  the  coming  into 
court  of  the  defendant  and  his  couDsei;  the 
coming  in  and  calling  of  the  jury,  and  the 
presence  of  all  of  them;  the  continuation  of  the 
trial  by  the  introduction  of  erideoce;  the  argu- 
ment of  counsel,  and  the  charging  of  the  jury 


by  the  court;  the  retirement  of  the  jury  to  con- 
sider of  their  verdict;  the  exception  of  defendant 
by  his  counsel  to  the  charge  of  the  court;  and, 
finally,  the  return  of  the  jury  into  court  with 
tbeir  verdict,  and  the  verdict  itself.  It  is  one 
entry,  and  the  first  recital  in  it  is  the  presence 
of  the  defendant.  There  seems  to  be  no  reason 
why  the  court  should  indulge  the  violent  pre- 
sumption that  the  defendant  had  at  some  time 
during  these  proceedings  been  taken  from  the 
court-room,  and  not  returned  to  it.  The  record 
shows  the  presence  of  the  defendant  as  clearly 
as  it  could  be  made  to  appear  without  useless 
and  frivolous  repetitions  of  the  one  fact. 

These  are  the  only  errors  assigned  which  we 
deem  it  necessary  to  consider.  We  express  no 
opinion  upon  ttie  evidence.  Dark  as  may  be 
tne  record  of  the  defendant's  guilt,  we  deem  it 
more  important  that  the  principles  governing 
such  cases  should  be  correctly  stated  than  that 
any  particular  individual  should  be  brought  to 
speedy  punishment,  however  guilty  he  may  be. 

7^  judgment  wiil  be  reverted,  and  tAe  earn  re- 
mandedfoT  a  new  trial. 


INDIANA  6UPKBHE  COURT. 


Jacob  STONER,  Appt., 

D. 

James  H.  RICE,  State  Auditor. 

(..-.Ind  ) 

1.  The  ptirelUMW  flpom  tha  gorenuMiit 
of  ljuida  bordiBFiiig  on  moaMtmwigaMm 


Ifon^PHbHe  lands,  mtrBeya,  meemOer  linet. 
Meander  lines  are  run  in  surveying  fractional  por- 
tions of  the  public  lands  bordering  upon  navigable 
rivers,  not  as  bomiclarles  of  the  tract,  but  for  the 
purpose  of  defining  stauoBitles  of  the  bonks  of  the 
stream,  andaatbemeansofBSoertalnlnff  the  quan- 
tity of  land  in  the  fraction  subject  to  aale.  and 
wfaleh  is  to  be  paid  for  by  the  purchaser.  Ht.  Paul 
P.  B.Co.T.8ohurmeler,'T4r.S.7Wall.2n<19  L.& 
ed.7D. 

Meander  lines  made  by  the  government  survey- 
ors are  not  to  be  considered  in  determining  the  ac- 
tual boundaries  of  lots  sold  by  the  government  as 
bounded  upon  rivers  or  other  navigable  waters. 
Puller  V.  Dauphin,  14  West  Bep.  S61,  1»  DI.  5(2; 
Ibmastaa  Wooden  Ware  Co.  v.  lawson,  10  Wis.  600; 
Steele  v.  Sanohez,  72  Iowa,  85. 

Where  the  lots  were  designated  by  their  uumben 
as  specified  In  the  government  survey  and  plat, 
and  It  appeared,  from  the  field  notes  of  such  sur- 
vey, that  the  Unea  of  the  lots  extended  to  and  from 
the  pocd,  it  was  held'  that  tbe  lots,  as  patented, 
extended  to  the  pond,  although  the  then  existing 
line  of  the  pond,  and  the  meandered  line  as  run  and 
marked,  may  have  differed.  Boormaa  v.  Sun- 
uaobs,  48  Wis. »«. 

A  meandered  Une  run  by  the  United  States  sur- 
veyor between  the  Mississippi  Blver  and  a  frac- 
tional quarter  section  of  land,  merely  for  tbe  pur- 
pose of  ascertaining  the  quantity  of  land  In  the 
Araotlon,  cannot  be  regarded  as 'a  boundary  Hoe, 
where  no  monuments  are  established,  and  where 
■ueb  line  does  not  appear  upon  the  plate  in  the 
United  States  land-office;  but  in  such  case  the  river 
-will  be  considered  as  tbe  boundary  line.  Houck  v. 
"Fates,  8SS  III.  179. 

AlUiough,  as  to 'public  lands  of  the  United  States, 
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Inland  lakes,  divided  therefrom  In  the  survey 
by  a  meandering  line,  and  designated  as  a  frac- 
tional quarter  or  a  lot,  the  number  of  acres  of 
dry  land  being  given,  takes  aU  the  land  within 
the  full  subdivision  of  which  such  lot  forms  a 
portion.  Including  that  part  beyond  themeander- 
ing  line  and  covered  by  the  water, 

8.  After  the  ■.ndltor  irf  slmto  has  ap. 


a  meandered  line  is  generally  oonsldered  as  follow- 
ing the  windings  of  a  stream,  yet  the  question 
whether  It  does  so  or  not  may  be  detwmlned  by 
evidence  aliunde.  Ijammers  v.  Nlssen,  i  Neb.  iVi. 

Whether  in  a  survey  of  United  States  lands  the 
meander  lines  were  ecmsidered  as  they  gener^ly 
are,  as  following  the  winding  of  streams.  Is  a  ques- 
tion of  fact.   Blssell  v.  Fletcher,  10  Neb.  725. 

The  locality  of  the  shore  line  of  a  meandered 
river  at  tbe  time  of  the  government  survey  is pure- 
iy  a  question  of  fact.  Menasha  Wooden  Ware  Co. 
V.  LawBon,'7D  Wis.  000. 

TTpon  a  question  of  boundary  In  the  case  of  Jack- 
son V.  Louw,  12  Johns.  296,  In  ejectment,  the  court, 
in  construing  a  provision  in  a  deed  in  these  words; 
"leading  to  tbe  creek  and  thence  up  the  same  to 
tbe  southwest  comer  of  a  lot."  etc.,  says:  "lliere 
can  be  no  doubt  but  this  lot  must  follow  the  creek' 
upon  one  of  its  banks  or  through  the  middle.  This 
description  can  never  be  satisfied  by  a  straight  line. 
The  term  *up  tbe  same,'  neoeaearHy  hnphee  that 
it  Is  to  follow  the  croek  according  to  Its  windings 
and  turnings,  and  that  must  be  the  middle  or  cen- 
ter of  It."  Brownv.Huger,a2U.S.KlHow.araaS 
L.  ed.  laO). 

An  entry  of  government  land,  bounded  by  a 
meandered  line,  does  not  include  land  lying  at  the 
time  between  such  meandered  line  and  the  t)ank  of 
the  river.  Lammets  v.  Nissen,  «uprn. 

Where  there  Is  a  boundary  upon  a  fixed  monu- 
ment which  has  width.— as  a  'way.  stream  or  wall, 
even  If  the  measurements  were  only  to  the  side  of 
It,  the  title  to  the  land  conveyed  passes  to  the  line 
of  the  middle  of  tbe  monument.  Oould  v.  Eastern 
B.  Co.  2  New  Eng.  Rep.  695,  142  Mass.  85,  34  Alb.  L. 
J.  118,  citing  White  v.  Godfrey.  97  Mass.  472;  Clark 
V.  Parker,  100  Mass.  654;  Motiey  y.  Sargent,  119 
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pMtrttd  mmA  b«eB  nubde  a  party  to  a 
■nit  orlglnaltp  oommenoed  against  other  per- 
MM,  and  pleaded  to  the  oooiplaint.  be  cannot 
avobltfae  Judgment  on  the  ground  that  he  repre- 
■ento  the  Bttde,  and  that  the  State  cannot  be 
Bued. 

i_  (NOTcmbra  8,1868.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  La  Porte  Coun^ 
orerruling  a  demurrer  to  the  aoswer  In  an  ac- 
tion to  enjoin  the  sale  of  certain  lands  alleged 
to  belong  to  plaintiff.  Keverted. 
The  facts  sufl9ciently  appear  in  the  otIdIod. 
JUeatr*.  John  H.  Bradloj*  and  !•.  A. 
Cole»  for  appettaot: 

Meander  lines  are  run  in  surveying  fractional 
portions  of  the  public  lands  bordering  upon 
navigable  rivers,  not  as  boundaries  of  the  tract, 
but  lor  the  purpose  of  defining  the  sinuosities 
of  the  banks  of  the  stream,  and  as  the  means 
of  ascertaining  the  quantity  of  land  In  the  frac- 
tion subject  to  sale,  and  which  is  to  be  paid  for 
by  the  pundMser. 

St.  Paul  A  P.  B.  Co.  V.  Sehurtneier,  74  U.  S. 
7  Wall.  272  (19  L.  ed.  74);  Sehurmeier  v.  8t. 
Pautdi  PS.  Co.  10  Minn.  83. 

The  govemmeDt  did  not  sell  the  laud  accord- 
ing to  tbe  meanderings  of  the  lake. 

Bee  niinoit  A  M.  Canal  Trutteea  Satm,  10 
111.  567;  MiddUtoa  v.  Pritehard,  4  IlL  610. 

If,  however,  the  meander  line  was  tiie  bound- 
ary as  shown  by  the  patent,  the  late  or  river 


would  be  the  boundary '  to  which  the  grantee 
would  take,  for  the  reason  that  the  meander 
line  must  follow  tbe  lake  or  stream  as  nearly 
as  possible;  and  it  is  not  the  intention  of  the 
government  to  leave  any  land  between  ttw  me- 
ander line  and  tbe  aetaal  water  line. 

Miato  V.  Ddaney,  7  Or.  842. 

The  fiuA  that  the  meander  Hne  wai  not  nm 
exactly  on  Oie  water'a  edge  would  not  vaiy  tbe 
rule. 

Starr  v.  GkiCd,  20  Wend  .166.  See  also  Ltue 
V.  Carlejf,  24  Wend.  461;  CWrf  &ning  Iron 
Work*  T.  Toliand,  0  Cush.  499;  2fo6te  v.  Cun- 
ningham, 1  UcMull.  Eq.  289;  Ron  v  Fautt,  54 
Ind.  471;  Hili$  v.  H<mton,  4  Sawy.  ISfi;  Ouiek- 
$aver  Min.  Co.  v.  BieJca,  4  Sawy.  688;  An^A 
V.  Smaie,  7  Eise.  201;  KratU  v.  Omuford,  18 
Iowa,  549;  Meaa^  v.  Rerthey,  48  Iowa,  856; 
June  V.  Purcdl,  86  Ohio  St.  896;  Awrmm  v. 
SvnnueAff,  43  Wis.  388;  SknOO^  t.  AMndt/^, 

A  grant  of  land  bordering  tua.  a  stream  not 
navigable,  unless  restricted  tiy  a  clear  and  nn- 
eqidvocal  declaration  to  tbe  contrary,  carries 
title  to  the  thread  or  center  of  the  stream,  and 

there  is  no  difference  in  regard  to  lakes. 

Indiana  y.MWe,  llFed.Rep.  Wi\Cham- 
plain  dt  Si.  L.  B.  Co.  v.  Valentine,  19  Barb.  491; 
Dvtton  V.  Strong,  66  U.  8.  !  Black,  28  (17  L, 
ed.  29):  CotA  v.  Davenport,  82  X.  J.  L.  869; 
8mm  V.  Baehater.  92  N.  T.  468;  Le^ard  v. 
Ten  Sifek,  86  Barb.  102;  Bidgway  v.  LwUovb,  58 


Han.  2S1;  Walker  t.  Boynton,  120  Maea.  848;  Peck 
V.  Dennbiton,  121  Mass.  17.  See  Sleeper  v.  Laoonla, 
00  N.  B.  201;  Taylor  v.  Blake,  6  New  "Bag.  Bep. 
U  N.  H.  892. 

Government  tssahig  patents  for  the  lota  men- 
tioned under  sun-eys,  as  shown  \fj  plats.  Is  bound 
by  tbe  plat«,  and  patentees  take  to  the  body  of 
the  river,  although  Intact  there  lay  opposite  tlie 
lots,  and  between  the  main  land  and  the  body  of 
tbe  river,  a  strip  of  land  which  mlffht  In  fact  be  an 
island,  and  the  title  to  such  strip  passes  to  the  pa- 
tentees. St.  Paul,  8.  &  T.  F.  B.  Co.  v.  Blrst  Dlv. 
St.  Paul  *  P.  R.  Co.  aa  Minn.  81. 

land  described  in  a  deed  as  bounded  on  the  bank 
of  ariver  notnairlsahle.  or  by  lines  runnlnir  to  a 
stake  or  tree  standing  on  the  bank,  and  ttaenoe  up, 
down,  on  or  by  tlie  river  to  another  monument  on 
the' bank,  extends  to  the  thread  of  the  stream. 
The  doctrine  is  founded  on  tbe  preeumptlon  that 
such  was  the  Intention  and  understanding  of  the 
parties.  Tbe  mere  fact  that  the  dlatanoes  and  the 
quantity  of  land  conveyed  are  greater  under  this 
ooDBtructlon  than  those  named  in  the  deed  is  not 
suffiolont  to  overcome  the  presumption.  Biz  v. 
Johnsoo.  ft  N.  B.  m-,  State  v.  Canterbury,  28  N.  H. 
19B,  216;  Woodman  v.  Spenoer,  UN.  H.  507, 511,  S12; 
Sleeper  v.  Laconla  and  Taylor  v.  Blake,  supra; 
Newhall  v.  Ireson,  8  Cusb.  606. 686;  Gould  v.  Eastern 
B.  Co.  2  New  Eng.  Rep.  006, 112  Mass.  85, 80;  Berrldge 
V.  Ward,  10  C.  B.  N.  8. 400 ;  8t.  Clair  Co.  r.  Loving- 
Bton,  90  U.  6. 2S  Wall.  4A,  01  (28  L  ed.GO,  62);  Kent  v. 
Taylor,  6  New  Eng.  Bep.  102. 04  N.  H.  480. 

Wlieretbe  government  meander  line  along  the 
bank  of  a  navigable  slough  along  the  Ulssissippl 
River  was  not  made  or  given  on  the  map,  but  sbn- 
idy  preserved  in  the  field  notes,  tbe  grant  was  to 
tbe  middle  of  the  slough.  Fulter  v.  Dauphin,  14 
West.  Bep.  861, 124  lU.  m. 

The  water  boundary,  though  run  by  course  and 
dlstadoe,  would  be  controlled  by  the  actual  course 
of  the  shore,  and  would  pass  tbe  right  to  tbe  prop- 
erty to  tow-water  mark.  French  v.  Bankbead,  11 

oiattiaa. 
6L.R  A. 


Lend  adjoining  a  creek  was  desaribed  In  a  patent 
of  the  United  States  as  bounded  on  the  side  of  the 
creek  by  a  lino  meandering  from  a  point  In  its 
center,  down  the  center  a  certain  distance  to  a 
station  on  the  bank,  and  thence  a  further  distance 
to  anotheratatlon.  and  so  on,  from  station  to  Btation 
on  the  bank,  according  to  various  oonrsee  and  dls- 
tanooB,  to  a  point  vbere  the  line  left-tbe  oreek.  It 
was  held  that  the  oreek  constituted  the  boundary 
of  the  land,  and  that  the  oourses  between  thie 
stations  only  Indicated  the  general  direction  of  tbe 
stream,  being  pointe  fixed  by  the  surveyor  to  en- 
able hlpi  to  compute  the  amount  lying  between  tbe 
creek  and  the  other  boundaries.  Qui^ikellver  HIn. 
Co.  V.  HIcka,  4  Sawy.  688;  Btlls  v.  Homton,  Id.  196. 

Flats  In  front  of  the  lots  conveyed  pass  by  the 
deeds,  because  they  were  In  the  harbor,  although 
tbe  quantity  of  land  conveyed  and  the  length  of 
the  lines  would  have  been  satlsaed  by  applying 
them  to  the  upland  alone.  Ifaybew  v.  Norton,  17 
Pick.  357;  Brown  v.  Huger,  OB  U.  8.  81  How.  380  (M 
L.od.iaO). 

The  most  material  and  certain  colls  must  oontrot 
those  that  are  less  material  and  certain,  A  call  for 
a  natural  object,  as  a  river,  a  known  stream,  or  a 
spring,  or  even  a  marked  tree,  shall  control  both 
course  and  distance.  Newsom  v.  Pryor,  20  U.  8.  7 
Wheat.  10  (5  L.  ed.  382). 

Wherever  natural  or  permanent  objects  are  em- 
braced in  tbe  calls,  these  taaveabsolute  control,  and 
both  course  and  dis&anoe  must  yield  to  their  In- 
fluence. Morrow  v.  Whitney,  96  U.  8.  MO.  (24  L.  ed. 
466):  Brown  v.  Huger,  OS  U.  8.  SI  How.  BQ6  (IS  L.  ed. 
1261. 

A  survey  called  for  a  tree  on  the  bank  of  a  river, 
and  thence  down  the  river  by  oourses  and  dMances 
to  the  place  of  beginning.  It  was  held  that  there 
was  no  doubt  of  the  intention  of  the  sar\-eyor  to 
make  tbe  river  a  boundary,  although  the  comers 
were  fourteen  perches  from  the  river.  Grant  v. 
White,  63  Pa.  27L 

Title  to  lands  bounding  on  navigable  waters. 
See  Fnlmer  v.  WUHamB,  1 11.B.  A.  OOB,  note,  iaFa.in. 
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Ind.  S48;  t.  Huddiman,  10  Mich.  135;  New- 
hall  V.  Ireton,  8  Cush.  695.  See  also  Moody  v. 
Pahner,  60  Gal.  81;  ITemon  t.  JPtyor,  90  if.  S. 
7  Wheat.  7  (6  L.  ed.  883);  Gxe  t.  FneAUy,  88 
Pa.  134;  Vanot  v.  Fore,  M  Cal.  488;  Mayo  v. 
3faauiiM,  88  Cal.  442;  Serrano  v.  Batemn,  47 
Cal.  58;  Blade  v.  Sproffwe,  54  Cal.  266;  Thomas 
V.  I^Uten,  18  Me.  888;  Snwn  v.  CleTnents,  44  U. 
S.  8  How.  671  (11  L.  ed.  767);  BatDt  v.  lUinoi* 
Cent.  A  Cb.  66  U.  8.  1  Black,  307  (17  L.  ed. 
160);  i^hapman  v.  Polaek,  70  Cal.  487;  Fortyth 
T.  iSmob.  7  BiH.  201;  ^ie  v.  PorUnumth  San. 
Bank.  4  Weat.  Bep.  626,  106  Ind.  485. 

If  the  patent  to  Cabbell  passed  the  lake  bed, 
neither  the  Act  of  Coogrees  of  1850,  nor  tbe 
survey  and  plat  pursuant  thereto,  nor  tbe  pat- 
ent to  the  Btate  la  1885,  can  in  any  manner 
affect  tbe  title  of  the  appellanL 

iMd^Y.  Eawet,  67  U.  a  8  Black.  664  (It 

Mr.  Xtonis  T.  Kieheaar,  AU^G«n.,  for 
appellee. 

Olda,  J.,  delivered  the  opinion  of  tbe  court: 

The  queetion  in  tfais  case  involves  the  title  to 
the  bed  of  a  fresh-water  lake  situated  in  the 
m.  i  of  sec.  8  In  T.  86  N.  of  R.1  W.in  La  Porte 
Cocm^.  This  questi<Hi  arises  on  demlirrer  to 
tbe  appeOee's  answer  to  tbe  complaint.  Tbe 
lake  la  not  navigable.  Tbe  principal  part  of 
the  lake  is  situated  in  the  N.  W.  i  of  said  sec- 
tioo,  a  small  portion  extending  into  the  N.  W. 
^  of  tbe  N.  E.  i  of  said  section,  and  a  small 
portirai  extending  into  the  6.  W.  ^  of  the  N. 
E.  J:  of  said  section. 

Tbere  are  88.73  acres  of  diy  land  aitoate  in 
the  S.  i  of  the  K  W.  1  of  said  section,  lying 
to  the  west  and  south  of  sdd  lake  and  desig- 
nated by  the  government  survey  as  lot  4.  There 
are  51.88  acres  of  dry  land  situate  in  tbe  N.  i 
of  the  N.  W.  i  of  said  section  lying  to  the 
north  and  west  of  said  lake,  and  designated  by 
the  govemment  survey  as  lot  8;  and  there  are 
84.45  acres  of  dry  land  in  the  K.  W.  1  of  tbe 
N.  E.  i  of  said  section,  lying  east  of  said  latu, 
designated  by  the  government  survey  as  lot  1. 

The  appellant  owns  these  three  lots,  viz.: 
lots  1,  8  and  4,  derivinj^  his  title  by  mesne  con- 
veyances from  the  United  States  prior  to  1884, 
and  by  virtue  of  such  conveyances  and  owner- 
Bhip  claims  to  own  Mid  have  Uie  title  to  the 
land  beneath  the  water  of  the  lake.  On  the 
C(mtrai7.  H  fs  contended  by  tbe  appellee  that 
by  such  conveyances  the  appellant  only  ac- 

auired  title  to  the  drv land;  that  tbe  meandered 
ne  around  the  border  of  such  lake  constitutes 
tbe  boundary  line  of  appellant's  land;  and,act^ 
ing  upon  this  theory,  Uie  appellee,  in  the  year 
1884,  procured  a  survey  of  the  lake  within  tbe 
meandered  line  to  be  made  by  the  general  gov- 
ernment and  platted  as  lota  6  and  6.  and  such 
survey  and  plat  was  made  by  the  oomntissioner 
of  the  Oeneral  Land  Office,  who  is  ex  officio 
surveyor-general  of  Indiana,  and  the  same  was 
adopted  and  approved  by  the  Secretary  of  the 
Interior,  and  also  procured  a  patent  to  be  issued 
by  tbe  United  States  to  the  State  of  Indiana  for 
the  same  on  March  17,  1886. 

The  conclusion  we  have  arrived  at  Is  that 
tbe  owners  of  lands  bordering  on  non-navig- 
able inland  lakes  Such  as  tbe  one  described  m 
this  case,  when  the  subdivisions  of  tbe  land  are 
surveyed  by  running  a  meander  line  between 
6L.R.A. 


the  dry  land  and  the  water  to  ascertain  the 
number  of  acres  of  dty  land,  and  designating 
such  subdivision  as  a  fractional  quarter  or  a 
lot,  giving  tbe  number  of  acres  of  dty  land, 
takes  tbe  uUe  to  all  tbe  land  contained  witbin 
the  snbdivision;  that  is  to  sa^,  he  takes  as  a 
riparian  owner,  and  bis  title  includes  and  he 
owns  the  land  beneath  the  lake  far  enough  be- 
yond tbe  meandered  line  and  water's  edge  to 
make  out  tbe  full  subdivision  in  which  h^ 
land  is  so  situated.  Am  in  this  case,  the  N.  W. 
1  of  tbe  N.  E.  i  is  surveyed  and  designated  as 
lot  1.  Tbe  purchaser  of  lot  1  acquires  title  to 
all  the  land  situate  witbin  tbe  boundary  line  of 
the  said  N.  W.  i  of  the  N.  E.  1  of  said  section, 
as  tbe  same  is  platted  by  the  government;  and 
by  tbe  survey  all  the  land  situate  in  tbe  N.  i 
of  tbe  N.  W.  i  of  said  section  was  designated 
88  lot  8,  and  uie  purchaser  of  lot  8  acquired 
title  to  all  tbe  land  In  said  X.  i  bf  said  N.  W. 
i  of  said  section,  whether  a  tnrt  of  it  be  cov- 
ered with  water  and  constitute  a  part  of  an  in- 
land lake,  or  part  of  it  be  swamp;  and  the  same 
Is  true  in  regard  to  tbe  8.  i  of  the  N.  W.  ^,  des- 
ignated as  lot  4.  The  survey  included  aU  tbe 
land;  and  when  a  portion  of  a  subdivision  was 
covered  with  water  such  portion  was  mean- 
dered to  detwmine  the  amount  of  dry  land,  and 
the  meandered  line  does  not  constitute  a  Ixrand- 
ary  line. 

It  is  contended  that  the  riparian  owner  border- 
ing on  a  non-navigable  lake,  like  a  river,  takes 
to  the  thread  or  center  of  tbe  lake.  This  rule 
is  impracticable  when  applied  to  lakes.  Sup- 
pose the  lake  to  be  round,  or  nearly  so,  with 
riparian  owners,  as  there  wpold  be,  on  the 
north,  south,  east  and  west  of  it,  tfais  rule  could 
not  be  applied;  while  the  rule  we  have  laid 
down  is  practicable,  and  we  think  the  proper 
rule  to  be  applied  in  cases  of  this  character.  To 
hold  that  tbe  meandered  line  constitutes  the 
boundary  would  be  a-gainst  the  ^reat  weight  of 
authority.  Indeed  tbe  autboritiea  are  almost 
unanimous  arainst  such  a  doctrine.  Thewelgbt 
of  recent  auOioiities  is  to  the  effect  that  tbe 
owner  of  the  bank  owns  to  the  center  of  the 
body  of  non-navigable  water,  at  least,  whether 
it  be  a  lake  or  river,  and  that,  as  a  lake  general- 
ly dries  up,  tbe  owners  of  the  banks  become 
the  owners  of  tbe  bed,  each  to  the  center  there- 
of. Bnt  wa  are  unable  to  find  a  case  parallel 
with  the  one  under  ooosiderattoa,  or  where 
the  doctrine  has  been  applied  to  a  lake,  like  the 
one  in  question  or  many  of  the  lakes  within 
this  State.  Where  the  body  of  water  la  a  running 
stream,  being  a  narrow  rivulet  at  its  head,  and 
^wing  larger  and  widening  until  it  entera 
into  another  stream  still  larger,  or  where  It 
is  a  long  narrow  body  of  water,  there  is  no 
trouble  of  applying  this  doctrine;  but  when  the 
body  of  water  is  surrounded  by  land  and  al- 
most circular  in  form,  covering  a  quarter  or 
half  section  or  more  of  land,'  with  riparian 
owners  on  either  side,  we  cannot  say  that  tbe 
owners  on  the  east  and  the  west  would  take  to 
tbe  exclusion  of  those  on  the  north  and  south, 
nor  vice  versa;  nor  would  it  do.  as  it  seems  to 
us,  to  apply  a  doctrine  that  would  require  tbe 
running  of^diagonal  lines  between  the  varioos 
owners,  each  reaching  to  the  center  of  the  lake. 
The  true  doctrine  to  apply  in  tbe  disposition 
of  such  land  as  is  covered  by  tbe  body  of  such 
lakes, we  thinks  is  tiiat  tbe  governinent  in  mak- 
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ing  surveys  included  in  such  aurrey  all  the 
land  within  the  district  surveved,  and  if  there 
was  a  lake  or  large  pond,  which  covered  a  part 
of  a  subdivision,  It  was  meandered  out,  and  the 
dry  land  Id  such  subdivision  designated  as  a 
fractional  aubdiviaion  or  lot;  that  in  the  purchase 
oE  such  fractional  subdivision  or  lot  the  pur- 
chaser took  title  to  it  as  a  riparian  owner, 
with  the  right  to  the  land,  as  the  water  receded, 
within  the  Doundary  lioes  of  the  subdivision 
conveyed  to  the  purchaser.  In  other  words 
tlie  purchaser  acquired  title  to  all  the  IbdgI 
wltbin  the  subdivision,  though  it  was  described 
as  a  fractional  subdivisloD  or  lot.  Theauthor- 
ized  survey  divided  all  the  land  within  the  dis- 
trict into  subdivisions,  and  if  by  reason  of 
water  upon  a  tract  of  the  land,  a  portioa  of  it 
was  regarded  at  the  time  as  worthless  and  un- 
aalable,  tluie  was  a  meander  line  run  to  ascer- 
tain the  amount  of  dry  land,  and  such  subdivis- 
iaa  was  designated  as  fractional  Bubdlviaion  or 
lot;  and,  although  thus  described,  the  sale  passed 
title  to  the  whole  subdivision. 
^  There  are  two  decisions  of  this  court  RUpport- 
ing  this  doctrine.  Edicardt  v.  Ogk,  76  Ind. 
SiOZ;  and  in  the  case  of  State  v.  P&rttmouth  Sat. 
Baltic.  106  Ind.  485, 4  West.  Rep.  S26,  the  court 
Bs^:  "WHbout  enterioR  opoo  a  review  of  the 
numerous  cases  upon  the  subject  of  riparian 
rights,  we  are  very  clear  that  the  deeds  or  pat- 
ents from  the  State  to  Dunn  aod  Condit  carried 
to  them  DO  more  of  the  swamp  and  overflowed 
lands  than  were  included  tn  the  several  sur- 
veyed subdivisions  bounded  by  the  lake." 

Upon  the  general  question  of  riparian  rilghts 
we  cite  Boorman  v.  SunnuehM,  42  Wis. 
Biee  v.  Ruddiman,  10  Mich.  125;  Jona  v. 
Johnston,  59  U.  8.  18  How.  156  [15  L.  ed.  8281; 
Bankt  v.  Ogdm,  69  U.  S.  3  Wall.  57  [17  L.  ed. 
8181:  St.  Clair  Go.  v.  Lmingtton,  90  U.  9.  28 
Wall.  48  [23  L.  ed.  591;  Murry  v.  SerTnon,  1 
Hawks,  66:  MunieipaUtp  No.  3y.  Orleans  Goi- 
ton-Preu,  18  La.  132;  BOdingy.  State,  25  Ark. 
816;  Btdgvav  v.  Ludlow^  58  Ind.  248;  Bmy, 
FauH,  54  Ind.  471 ;  Pwt  Marttu^  Boom  Co.  v. 


Adama,  44  Mich.  404;  AfeAardwn  v.  Ffmstiu, 
46  Mich.  93. 

The  further  questloD  is  presented  ta  the  case 
that  the  State  claims  title  to  the  land,  and  It 

cannot  be  sued  either  directly  or  by  any  action 
in  relation  thereto  against  the  appellee,  as  au- 
ditor of  state.  The  action  was  onginally  com- 
menced against  one  Simeon  Harness  and  Wil- 
liam Everbart,  sheriff  of  La  Porte  County, 
alleging  ownership  in  the  plaintiff,  and  that 
the  auditor  of  state  had  executed  a  lease  to 
Harness,  aod  that  the  auditor  of  state  bad  Is- 
sued a  warrant  to  the  sheriff  of  said  LaForte 
County,  commanding  said  sheriff  to  dispossess 
said  appellant,  and  to  place  said  Harness  In 
t>osse88lon;  and  afterwards  the  auditor  of  stale 
came  into  court  and  answered  to  (he  complaint, 
and  the  cause  was  dismissed  as  to  the  other 
parties.  The  auditor  of  state  wassuin;  to  dfe- 
possess  theappelluit  of  the  land,  and  be  bad  a 
right  to  have  his  title  settled  and  to  continue  in 
possession;  and  after  be  had  commenced  suit 
against  the  occupant  the  auditor  of  state  ap- 
peared and  was  made  a  partv  to  the  suit  and 
pleaded  to  the  complaint,  and  he  cannot  now 
avoid  a  judgment  on  the  ground  that  be  rep- 
resents the  State,  and  the  Stato  claims  title  to 
the  land;  and  cannut  be  sued  either  directly  or 
indirectly.  maU  v.  WaAingUm,  101  Ind.  69; 
V.  Portsmouth  Sav.  Bank,  mipra. 
As  the  cause  was  commenced,  it  involved  a 
litigation  between  two  parties  claiming  a  right 
to  uie  land, — one  claimmg  title  by  mesne  con- 
veyances from  the  United  States,  and  the  other 
by  lease  from  the  State.  The  title  to  tiie  real 
estate  tn  queistlon  having  pamd  from  the 
United  States  to  the  appelant  by  mesne'  con- 
veyances prior  to  the  issuing  of  the  patent  for 
the  same  to  the  State,  the  Slate  took  no  title; 
and  it  follows  therefrom  that  the  court  erred  in 
overruling  the  demurrer  to  the  defendant's 
answer. 

Judgment  reverted,  at  amelle^t  eottt,  widi 
instructions  to  the  court  befow  to  sustiun  the 
demurrer  to  the  answer. 


KENTUCKY  COUBT  OF  APPEALS. 


George  W.  ANDERSON,  Jr.,  Appi., 

V. 

J.  F.  JETT  et  aL 
(....Ky.....> 

1.  An  ■greBiiient  betwoon  ownw  of  rl- 
▼kI  stemmboata  to  divide  prollta  of  the 

business  In  a  certain  proportion  without  creating 
anr  partnership  or  any  other  dut7  or  ohli^tloo 
towards  each  other,  and  that.  In  oaae  either  party 
Ills  tMWtfOr  the  purpose  of  ^ng  out  of  busi- 
ness, be  shall  not  engage  in  it  again  for  one  yeax, 
is  void  on  grounds  of  public  potloy  as  an  attempt 
to  prevent  competition  In  buslneae. 
8.  If  the  object  of  a  contract  la  to  ifre* 
vent  OF  impede  llree  and  ftalr  oompeU- 
tion  In  trade,  and  it  may  in  fact  have  that  ten- 
dency. It  Is  void  as  being  against  public  policy. 

{December  U,  1888.r 


Kon.-8ee  Leslie  v.  LoriUard.  1  L.  B.  A.  4S8, 110 
N.  T.  619. 
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APPEAL  bv  plaintiff  from  a  judgmmt  of 
the  Oircmt  Court  for  Carroll  County  sus- 
taining a  demurrer  to  the  petition  In  an  action 
brought  to  recover  damages  for  an  alleged 
breach  of  a  contract  not  to  engage  in  a  certain 
trade.  A^rmed. 
The  case  sufficiently  appears  in  the  opinion. 
Me»»r%.  Blaateraon  ft  Oaont  for  appel- 
lant. 

JfMira.  J.  A.  I>onalds<mand  Thonuw  9, 
UcElrath,  for  appellees: 

The  contract  sued  on,  the  purpose  of  which 
was  to  secure  a  monopoly  of  the  trade,  is  void 
as  against  public  policy. 

Stanton  v.  Alien.  5  Denio,  484,  49  Am.  Dec. 
268;  Hooker  v.  Vandewaier,  4  Denio,  849,  47 
Am.  Dec  258;  Metaer  v.  Cleveland,  8  Ind. 
Law  Hag.  42,  Oreenhood,  Pub.  Pol.  668. 

Bennett,  J:,  delivered  the  opinion  of  the 
court: 

The  steamboats  Blue  Wlngand  Hornet  were, 
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ErioT  to  the  16th  day  of  September,  1885,  rivals 
1  the  freight  and  passenger  trade  on  the  Ecd- 
tucky  River;  rather,  they  were  rivals  as  public 
carrters  on  said  river.  Oq  the  15th  mj  of 
September,  1886,  the  appellant,  GJeorge  W.  An- 
derson, as  the  sole  owner  of  the  Blue  Wing, 
and  Silas  F.  Douthltt,  on  behalf  of  the  appel- 
lees and  himself,  as  the  controlling  and  manag- 
ing owner  of  the  Hornet,  entered  into  a  written 
agreement  which  It  was  agreed  that,  hi  or- 
der to  prevent  the  rivaliy  that  then  existed  be- 
Iweeo  said  boats  in  said  carnring  business,  and 
the  consequent  reduction  of  freight  and  passen- 
ger charges  below  a  fair  compensation,  the  said 
boats  should  thereafter  share  in  the  net  profits 
earned  by  each  in  the  proportion  of  63^  per 
cent  to  the  steamboat  Hornet,  and  S7iper  cent 
to  the  steamboat  Blue  Wing;  that  each  boat 
should  bear  its  own  running  and  other  ezpenaea, 
and,  incase  the ownerorowners  of  either  boat 
should  sell  the  same,  sucb  owner  or  owners 
should  replace  the  same  with  another  boat,  just 
as  good,  to  be  run,  and  the  net  profits  divided, 
as  before;  or,  if  the  owner  or  owners  of  either 
boat  should  sell  it,  with  a  view  of  going  out  of 
tile  trade,  notice  thereof  should  be  given  to  the 
owner  or  owners  of  the  other  hoot,  and  the 
owner  or  owners  so  selling  should  not  come 
into  the  trade  again,  either  'directly  or  indirect- 
ly, within  one  year  thereafter;  that  the  steam- 
boat Hornet  was  sold  by  the  s^d  Doutfaitt,  with 
the  view  of  going  out  of  the  trade;  that  he  gave 
proper  notice  of  that  fact;  that  the  appellant, 
by  reason  of  said  sale  and  notice,  purchased 
the  steamboat  Eerr.  to  lake  the  place  of  the 
steamboat  Hornet;  that  with  the  Eerrand  Blue 
Wing  the  appellant  was  doing  a  thriving  and 
profitable  business,  which  waa  interrupted  and 
aestroyed  by  said  Douthitt,  contrary  to  the 
agreement,  bringing  the  Hornet  into  the  trade 
again,  as  a  competitor  for  freight  and  passen- 
gers, which  competitioo  had  the  effect  to  de- 
fltroy  the  a^pelumfs  profitable  business,  by 
which  be  was  damaged,  etc.  The  case  is  here 
on  appeal  from  the  circuit  court  sustaining  a 
demurrer  to  the  appellant's  petition  and  amend- 
ed petition. 

It  is  to  be  observed  that  tbe  respective  own- 
ers of  these  boats  entered  into  no  partnership 
in  business.  Tbe  property  rights  and  re^n- 
aibilities  of  the  owner  or  owners  of  each  boat 
remained  aa  before  the  arrangement  was  en- 
tered into.  Neither  assumed  any  duty  or  ob- 
ligation in  reference  to  tbe  other  that  he  was 
not  under  before  the  agreement  was  entered 
into,  except  that  of  pooling  the  net  profita 
earned  by  each,  and  dividing  them  in  certain 
praportioDS;  but  neither  party  was  under  any 
obligation  to  the  other  party  to  run  his  boat  for 
as  much  as  a  single  day.  Neither  party  waa 
under  any  obligation  to  the  other  to  keep  his 
boat  well  manned,  or  in  good  and  clean  condi- 
tion. Tbe  only  tie  conmion  to  both  was  that 
of  dividing  the  net  profits  of  each  boat.  There 
was  a  strong  stimulation  to  increase  the  net 
profits  by  means  other  thau  that  of  popular  fa- 
vor springing  out  of  efficient  steamboat  facul- 
ties and  close  attention  to  the  business  of  ship- 
ping for  reasonable  charges  and  courteous 
attention  to  passengers  at  reasonable  fare.  Also, 
under  this  agreement,  there  was  no  incentive 
for  each  boat  to  run  tbe  trade,  ifone  boat  could, 
perchance,  do  all  the  bustness,  though  only 
6L.RA. 


"after  a  sort,"  It  waa  to  the  interest  of  each 
for  the  other  to  lie  up,  thereby  saving  expeu- 
sesand  increasing  ttie  net  profits;  andanotho: 
feature  detrimental  to  the  public  interest  con- 
sists in  the  fact  that  they  were  not  only  de- 
prived of  frequent  means  of  shipment  and  pms- 
senger  travel,  but  subjected  to  extortionate 
char^.  Why  so?  Because  there  is  no  com- 
petition in  the  trade,  nor  likely  to  be  any;  for 
by  thfa  combinatiou  there  lies  another  mat  at 
toe  wharf,  ready,  according  to  the  written  ob- 
li^tion,  to  appear  in  the  trade,  and  cut  the 
prices  of  freights  and  passa^  below  living 
prices,  aa  long  as  such  competition  could  hold 
out.  It  is  tbe  competition,  or  fear  of  compe- 
tition, that  makes  these  carriers  efficient,  Bt- 
tentive,  polite  and  reasonable  in  charges.  Re- 
move competition,  or  the  fear  of  it,  and  they 
Iiecome  extortionate,  inattentive,  impolite  and 
n^ligent. 

The  writing  sued  on  by  the  appellant  tends 
to  inspire  just  such  state  of  case.  It  is  said 
that  neither  was  bound  to  charge  tbe  same  as 
the  other.  That  is  true;  but  either  could  extort 
wiUi  impunity,  and  the  other  would  be  an  equal 
recipient  of  the  fnUt  of  the  extortion.  There 
would  be  no  motive  power— rivalry  in  trade — 
to  drcumvent  the  extortion.  On  the  contrary, 
self-interest  would  prompt,  not  only  the  en- 
couragement of  the  extortion,  but  an  imitation 
of  tbe  nefarious  example.  It  is  true  that  their 
contract  did  not,  in  so  many  words,  bind  them 
to  any  given  charges;  but  it  made  it  to  the  in- 
terest of  each,  not  only  to  charge,  but  to  en- 
tourage and  sustain  the  other  in  charges  that 
would  amount  to  confiscation.  Why?  The 
facts  alleged  in  the  petition  doubtless  stated  as 
modestly  as  the  draughtsman  could  show  that 
the  combination  was  exceedingly  profitable,  and 
entirely  unfriendly  to  free  and  untrammeled 
competition.  This  oombinatioD  was  more  than 
that  of  a  combination  not  to  take  freight  or 
passengers  at  less  than  certain  prices.  In  such 
case,  the  combiners  have  to  furnish  adequate 
means  of  transportation,  and  efficient  and  polite 
officers,  and  confine  themselves  as  nearly  as 
'^KMsible  to  the  sum  agreed  upon,  in  order  to 
secure  tbe  trade,  or  a  reasonable  portion  of  it; 
but  here,  by  reason  of  tbe  agreement,  there  is 
no  incentive  to  competition.  Inefficient  means 
of  transportation,  unskilled  or  inattentive  offi- 
cials, are  no  drawback  to  either  boat.  Itsshare 
of  the  profits  come  notwithstanding.  The  coal 
merchant  whose  only  means  of  transportation 
is  by  the  Eentucky  River  may  not  be  able  to 
compete  with  bis  rivals  in  business,  if  com- 
pelled  to  pay  exorbitant  freight  charges;  or,  if 
Bucb  (»mpetition  should  not  exist,  the  consum- 
er of  his  c»al  would  be  taxed  these  charges. 
So  with  the  merchants;  and  more  pitiable  than 
all  the  rest  would  be  the  condition  of  the  a^- 
culturist  whose  only  means  of  transportation 
would  be  by  said  river.  Rivalry  is  the  life  of 
trade.  The  thrift  and  welfare  of  the  people 
depend  upon  it.  Monopoly  is  opposed  to  it, 
all  along  the  line.  The  accumulation  of  wealth 
:  out  of  the  sweat  of  honest  toilem  by  means  of 
combinations  is  opposed  to  competing  trade  and 
enterpriB&  That  public  policy  that  encouraj^ 
fair  dealing,  honest  thrift  and  enterprise 
among  all  the  citizens  of  the  Commonwealth, 
and  is  opposed  to  monopolies  and  combinations, 
because  unfriendly  to  such  thrift  and  enterprise, 
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dedares  all  combinatioas  whose  object  is  to  de- 
stroy or  {mpede  fiee  competttioo  between  the 
several  lines  of  business  engaged  in  utterly 
void.  Theoombinatlon  or  agreement,  whether 
or  not  in  the  particular  instance  it  has  the  de- 
sired effect,  is  Toid.  The  vice  is  in  Ibo  com- 
bination or  agreement.  The  practical  evil 
effect  of  the  combination  only  dunraistntes  Its 


character;  but,  if  its  object  is  to  prevent  or 
impede  free  and  fair  competition  in  tmde,  and 
may  in  fact  have  that  tendeDcy,  it  is  void,  as 
being  against  puUic  polity.  Fortiie  foraoing 
reasons  the  agreement  iaagainat  public  poipy. 
and  is  therefore  void. 


.  MINNESOTA  SUPREME  COURT. 


Jamea  H.  GOULDS  a  aL,  Be^pU., 

0. 

Tfamnas  BROPHY,  Aj^, 


(....Minn. 


*1.  If  M  order  be  s^ren  to  B  aaaunifite- 
tarer  or  dealer  for  a.  apeeifle  article  ot 

a  known  and  recxiffnlEed  kind  and  deocription, 
and  If  the  defined  and  described  thing  be  actually 
supplied,  there  Is  no  Implied  warranty  that  It  will 
answer  the  purpose  for  which  It  is  intended  to  be 
used. 

8>  Hbm  only  Implied  weayn^  or  oondltion 

of  the  oontraot  Is  tliat  It  wtU  oonfwm  to  the  de- 
BOrlptlon,  and  be  of  good  workmanship  and  ma- 
terials. 

(MoTember»,im.) 

APPEAL  Icft  defendant  from  an  order  of  the 
District  Court  for  Brown  County  denying 
hia  motion  for  a  new  trial  in  ao  action  to  re- 
cover the  contract  price  for  a  well  auger  and 
appliances  which  had  been  sold  and  ddivered 
to  him,  in  which  a  verdict,  had  been  directed 
for  plaintiffs.  Afflmted. 
The  facts  suffldeotly  appear  in  the  opinion. 
Mr.  J.  SL  Thompsoa.  for  appellant: 
Pl^ntiffs'  letters  in  effect  said  that  the  flfteen- 
inch  anger,  to  do  good  work,  need  not  neces- 
sarily be  placed  in  the  hands  of  experienced 
men,  but  could  be  used  by  men  of  ordinary 
ability,  and  need  not  be  used  in  some  particu- 
lar kind  of  soil,  but  would  do  work  in  any  or- 
dlnaiy  soil  of  the  countiy;  that  wherein  tuain- 
tiffg  say  the  larger  angers  proved  unsatisfactory 
Hie  one  in  qnestion  "would  answer  all  pur- 
poses." This  amounts  to  an  ex[neaB  warranty, 
and  the  question  should  have  been  l^t  to  the 
Jury. 

MeCliittoek  v.  EmUk,  87  Ky.  160;  Warder  v. 
Botffen,  81  Minn.  886;  Tattle  v.  Broten,  4  Gray, 
407;  BenJ.  Sales.  Sd  ed.  g  618,  notea  K,  M. 

The  auger  was  manufactured  for  the  identical 
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purpose  for  which  it  was  sold,  and  by  the  de- 
fendant ordered  for  the  precise  use  intended  by 

iilaintiffs,  and  for  which  it  was  made,  and  tlw 
aw  would  imply  a  warranty  of  fltnen. 

QMgrove  v.  ^nn«tt,  83  Mmn.  871:  Uarri*  v. 
Waite,  SI  Vt.  481,  81  Am.  Rep.  694;  Cwti»  A 
Go.  Mfg.  Co.  V.  WiUiams,  48  Ark.  8325;  Shatto 
V.  Abemethy,  85  Minn.  fi38.  589;  Beat  v.  mint, 
3  New  Eng.  Rep.  604,  S8  YL  M8;  0  Wait,  Act. 
and  Def.  066  and  cases  cited;  8  W^t,  Act. 
and  Def.  862,  469.    See  v.  Demutb,  24 

N,  Y.  S.  R.  286;  Bnow  v.  Sehomaeher  Mfg.  Cb. 
69  Ala.  Ill,  44  Am.  Rep.  609;  Po^a1^d  v. 
MiUer,  95  Ind.  887;  Bird  v.  Jfa^,  8  Wis.  808; 
2  BenJ.  Sales,  8d  ed.  §S  646,  656,  667,  661; 
&eUy  V.  ftwn^TW,  3  Pinn.  879;  Vrtn<3i  v. 
ViM-ng,  102  Mass.  182,  180;  Fogg  v.  Bodgert, 
84  Ky.  598;  Mamm  v.  OkappeU,  16  Oratt.  672; 
ParsoDB,  Cont.  6th  ed.  OfM,  a;  Bealt  v. 
Otnutead,  24  Vt.  114;  Mor^ioumv.  OomOoek, 
43  Wis.  636;  Bodgera  v.  MUa.  11  Ohio  St.  48; 
Byera  v.  C/iapin,  28  Ohio  Bt  80O;  Leopolds. 
Van  Kirk.  37  Wis.  152;  Bootfi^  v.  Seatea.  27 
Wis.  636;  Dawea  v.  PeeNea,  6  Fed.  Rep.  856; 
Hoe  V.  Sandom,  21  N.  Y.  652,  563;  Oertt  v. 
Jonta,  83  Gratt  624;  Pttrk  v.  Morria  Ate  A 
Tool  Go.  4  Lans.  108;  Murray  v.  Smith,  4  Daly. 
277;  Bo^t  v.  Baldwin,  67  Cal.  610;  Phila.  <t  R. 
Goal  i£7nm  Co.  v.  Hoffman  (Pa.)  1  Cent  Rep. 
027;  Beat  V.  Flint,  3  New  Eng.  Rep.  604,  W 
Vt.  64S;  Beera  v.  WaUama,  16  in.  69;  AreMalt 
V.  Moore,  19  lit.  566;  Van  Wyek  v.  AUai,  09 
N.  Y.  61. 

Meatra.  lAuA  A  Hagberc  aud  Oeor^ 
W.  Somervllle,  for  respondent; 

Where  the  contract  is  fn  wriUng,  and  there 
is  no  express  warranty,  no  warruty  will  be 

implied. 

Geltg  V.  Rouniree  2  Chand.  (W1s.)'Se;  Mom 
V.  MeKinlatf,  5  Cal.  471;  BenJ.  Sales,  p.  S77, 
art.  031. 

In  this  case  the  propertv  purchased  is  speci- 
fically defined;  and  in  such  case  no  warranty  is 
implied  though  the  vendor  knew  that  the  vcn- 


NoT&--iBaIe  by  maamfaeturtr,  InqjKed  icof^ 

Where  a  manufacturer  contiaots  to  supply  an 
article  to  be  applied  to  a  particular  use,  the  buyer 
trusts  to  the  manufacturer  and  ndies  on  Us  Judg- 
ment, and  not  npon  his  own;  and  there  Is  an  im- 
idied  warranty  Oiat  it  shall  .be  reasonably  'fit  for 
the  Intended  use.  Brown  t.  Bdffluffton,  2  Han.  & 
Or.  279;  Jones  v.  Bright,  ft  Btng.  888;  Randall  T.  New- 
son,  L.  B.  S  Q.  B.  Dtv.  lOB;  JFobnaon  v.  Baylton,  L.  II. 

But  where  a  known  deecrlbed  and  defined  article 
Is  ordered,  though  fora  particular  purpow,  if  It  be 
actually  supplied,  there  is  no  wananty  that  It  sliall 
OUR.  A. 


answer  the  particular  purpose  Intended  by  the 
buyer.  OUtvant  v.  Bayloy.  K  Q.  B.  IBB. 

Where  the  article  ordered  was  to  be  of  a  parttOD- 
lar  design  or  pattern,  well  defined  and  understood 
between  the  parties,  and  the  article  dellvwed  oon- 
forma  to  the  pattern  or  design,  then  is  no  warranty 
ImpUed  further  than  that  tt  shall  be  oq  good  work- 
manship and  material.  Cunningham  v.  HalL  1 
Allen,  £74;  Mason  v.  Cbappell,  U  Oratt  68^  Prideeux 
V.  Bunnett,  1  C.  B.  N.  S.  fOB.  See  HiUer  v.  Moaee, 
ante.  874. 

Conditional  sale;  Implied  warrant  that  tiling 
sold  will  be  satlsfactoiT.  Bee  note  to  Oampb^ 
Printing  Press  Co.  v.  Thorp  (Hlcb.)  1 U  B.  A.  U6, 81 
FvA.  Bep.  414.  1 
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dee  intended  to  use  the  property  for  a  partica- 
larpurpoee. 

'niom.pton  f.  ZMp,  8S  Hiim.  448. 

Wben  there  Is  a  sale  of  a  deflned  arttde 
Bpeciflcslly  described,  and  capaUe  of  being  as- 
certained by  either  party,  there  fa  do  implfed 
warranty. 

Wiiliama  v.  Ingram,  21  Tex.  800;  Hill  r. 
North,  U  Yt.  604. 

Benjamin  in  his  work  on  Saks  (Tol.S,4th  Am. 
ed.  pp.8d4. 987)  lays  down  tlie  correct  rale:  That 
wben  aknown,  described,  and  deflned  article  is 
ordered  from  a  maDufactarer,  although  it  is 
stated  to  be  required  by  the  purchaser  for  a 
particular  purpose,  still,  if  the  kpowo,  defined 
and  described  thing  be  actually  supplied,  there 
is  no  warranty  that  it  shall  answer  the  particu- 
lar purpose  intended  by  the  buyer. 

See  OoggroveY.  Bennett,  SSMinn.  871;  Thomp- 
ton  V.  L&by,  tupm;  Ollitant  v.  Bayiey,  5  6. 
B.  288;  Hoe  v.  SarJ)orn,  21  N.  T.  032-668; 
Chanter  v.  JBopkins,  4  Mees.  &  W.  899;  TUUm 
St^fe  Co.  V.  Tiadaie,  48  Tt.  88. 

Mitohell« «/.,  delivered  the  opinioB  of  the 
contt: 

The  plaintifls  were  manufacturen  of  and 

dealers  in  an  earth-boring  auger  and  appurte- 
nances, known  as  tbe  "<^Mllenge  Auger  Out- 
fit," of  which  they  bad  published  and-  circu- 
lated descriptive  catalogues,  one  of  which  they 
sent  to  defendant.  This  catalogue  contained 
cuts  or  models  of  the  outfit  when  put  up  and 
at  work,  and  of  the  auger,  and  enumerated  the 
Tarlona  tocds.  etc,  of  which  a  full  outfit  con- 
sisted, whtch  were  stated  to  include  "every- 
tbing  needed  to  bore  a  well,  except  wood- work 
for  a  derrick."  It  also  gave  the  prices  of  dif- 
ferent sized  augers  up  to  twenty  inches,  and 
stated  that  plaintiffs  could  make  to  order  larger 
sizes,  if  desired,  but  that  they  did  not  adnse 
this,  a  smaller  oae  would  uiswer  all  pur- 
poses, and  that  when  it  is  required  to  mate  a 
large  hole  it  was  better  to  use  a  reamer.  The 
catalogue  further  sAated:  "These  augers  have 
been  on  the  market  too  long,  and  are  too  well 
known  to  need  any  lengthy  ezplasation  or 
guaranty  on  our  part.  We  would  simply  say 
that  our  auger  is  designed  Lo  work  in  soft  ma- 
terial only,  and  for  a  low-priced  auger  outfit 
the  CawlEniffe  b  equal  to  any."  Fiom  this 
catalogue  defendant  ordered  a  twenty-four- Indi 
anger,  to  whidi  plaintiffs  replied,  saying  that 
they  would  not  recommend  as  large  an  auger 
as  uiat,  as  they  thought  a  fifteen-inch  was  am- 
ply large  enough.  To  this  defendant  replied, 
(ffoering  a  twenty-inch  auger  outfit  complete, 
with  reamer  to  make  a  thirty-inch  hole.  In 
response  to  this,  plaintiffs  replied,  raying  that 
thCT  had  so  little  call  for  augera  over  mteen- 
inch  diameter  Oiat  they  did  not  carry  them  in 
stock;  that  tbe  larger-sized  augers,  unless  in 
the  hands  of  a  man  of  considerable  experience 
and  in  a  country  to  which  they  are  particularly 
adapted,  were  generally  very  unsatisfactory; 
that  they  worked  unnecessarily  heavy  and  ^w; 
and  that  an  auger  fifteen  inches  or  less  an- 
swered all  puriMsea;  that  they  could  not  fill 
the  order  for  a  twenty-inch  auger  for  some 
time,  and  did  not  consider  it  advisable  to  make 
a  reamer  for  a  twenty  auger  for  a  thirty  hole; 
that  they  could  send  defendant  a  flfteen-auger 
outfit  complete,  with  reamer  to  make  a  twenty 
6L.R.A. 


bole,  in  a  few  days.  To  this  defendant  rei^led 
isj  telegram,  ordering  a  fifteen  auger,  to  make 
a  twcn^-ind)  h<^.  which  order  plaintiffs  filled, 
and  sent  him  the  inadilDe.  The  communica- 
tionB  between  the  parties  were  all  by  letter  or 
telegram.  When  sued  for  the  purchase  price, 
the  defense  was  that  tbe  auger  outfit  was  war- 
ranted to  be  suitable  for,  and  would  perform, 
the  work,  and  would  answer  the  purpoee  for 
which  it  was  made,  to  vrH,  boriitt  weUs;  that 
in  tact  it  was  not  suitable  for  and  would  not 
perform  such  work  or  answer  such  purpose. 

It  is  not  claime<}  but  that,  so  f  u  as  the  plan 
and  make  of  the  outfit  aiie  ccmcemed,  defendant 
got  just  what  he  ordered;  but  the  complaint  is 
that  it  did  not  and  would  not  reasonably  an- 
swer the  purpose  for  which  it  was  designed. 
There  is  oertoinly  no  express  warranty  con- 
tained either  in  the  cattdogne  or  the  corre^nd- 
Mice  between  (he  parties,  all  that  was  any- 
where said  about  the  kind  of  material  the  auger 
was  designed  to  work  In,  or  the  proper  size, 
etc.,  being  evidently  merely  precautionary  or 
advisory.  It  is  claimed,  however,  that  t}iere 
was,  under  the  circumstances,  an  impUed  war- 
ranty that  tbe  article  was  reasonably  fit  for  the 
use  or  purpose  for  which  it  was  made  and  in- 
tended to  be  used,  to  wit,  boring  wells.  As 
the  contract  was  in  writing,  no  warranty  not 
expressed  or  implied  by  its  terms  can  be  added, 
eitber  by  implication  of  law  of  by  parol  proof. 
Whiimcre  v.  BotOh  Boiton  Iron  Co.  2  Allen,  02. 

As  to  when  there  is  and  when  there  is  not  an 
implied  warranty  that  an  article  ordered  from 
a  manufacturer  or  dealer  shall  be  reascmably 
fit  for  tbe  purpose  tw  which  it  was  made  or 
designed  to  be  used  is  a  question  upon  which 
mocn  has  been  said  and  written.  As  to  the 
general  rule  applicable  to  the  question,  all  the 
leading  authorities  are  substantially  a^eed,  al- 
though they  slate  it  somewhat  differently  and 
are  not  always  ureed  in  tbe  application  of  It 
to  the  particular  ucts  of  a  given  cause. 

As  stated  In  2  Benjamto  on  Sales,  %%  987. 
988,  the  rule  is:  "Where  a  manufacturer  or  a 
dealer  contracts  to  supply  an  article  which  he 
manufactures  or  produces,  or  in  which  he  deals, 
to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  necessarily  trusts  to  the  judgment  or 
^11  of  the  manufacturer  or  dealer,  there  is,  in 
that  case,  an  Implied  term  of  warranty  that  it 
shall  he  reasiniaMy  fit  for  the  purpose  to  which 
it  is  to  be  applied.  .  .  .  But  when  a  known, 
described  and  defined  article  Is  ordered  of  a 
manufacturer,  although  it  is  stated  to  be  re- 
quired by  the  purchaser  for  a  particQlar  pur- 
pose, still,  if  the  known,  defined  and  described 
thing  be  actually  supplied,  there  is  no  warranty 
thai  It  shall  answer  tbe  particular  purp(»e  in- 
tended by  tbe  buyer,  "-^in  short,  that  there  is  no 
implied  warranty,  where  the  buyer  gets  what 
he  bargains  for,  though  it  does  not  answer  his 
purpose. 

Id  Leake,  on  Contracts,  404,  the  same  rule 
is  stated  thus:  "If  an  order  be  ^ven  for  the 
manufacture  or  supply  of  an  article  to  satisfy 
a  required  purpose,  that  purpose,  and  not  any 
apecaiac  article,  being  the  essential  matter  of 
toe  contract,  the  seller  is  then  bound,  as  a  con- 
dition of  the  contract,  to  supply  an  article  rea- 
sonably fit  for  the  purpose,  and  is  considered 
as  warranting  that  it  is  so."  "But  if  an  order 
be  given  for  a  specific  article  of  41  recognized 
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Und  or  description,  .  .  .  and  the  article  ia 
supplied,  there  is  no  wsrranty  that  it  will  an- 
swer the  purpose  described  or  supposed,  al- 
though intended  and  expected  to  do  so." 

Id  1  ParaoDB  oQ  Contracts.  686,  S87,  the  rule 
is  stated  thus:  "If  a  thing  be  ordered  of  a  manu- 
facturer for  a  spedat  purpose,  and  it  be  sup- 
plied and  sold  for  that  puipose,  there  is  an  im- 
^icd  warranty  that  it  is  fit  for  that  purpose. 
Thlsprinciple  .  .  .  roust  belimited  tothe 
cases  where  a  thing  is  ordered  for  a  special 
purpose,  and  not  applied  to  tboee  where  a  spe- 
cial thing  is  ordered,  though  this  be  Intended 
for  a  special  purpose." 

Of  the  authors  quoted,  Leake  is  perhaps  the 
most  fortunate  and  clear  In  the  statement  of 


the  rale.  This  court  has  annoiinced  and  ap- 
plied the  same  rule  fn  Go$grore  t.  Bennett,  S2 
Mian.  871 , — a  case  not  distlnguishahle  in  prin- 
ciple from  the  present  one.  Here  the  defend- 
ant simply  ordered  a  specific  article  of  a  known, 
recognized  and  defined  make  or  description, 
which  was  manufactured  by  the  plaintiffs,  and 
in  the  market.  There  was  an  implied  warran- 
ty— or,  more  correctly  speaking,  condition  of 
Uie  contract — that  it  should  conform  to  the  de- 
acriptioa,  and  he  of  good  material  and  work- 
manship, according  to  that  description,  hut 
none  that  it  would  answer  the  purpose  de- 
scribed or  supposed.  Thenleot  caveat  emptor 
applies. 
Order  <^m0i2. 
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STATE  OF  WISCONSIN,  «t  rel.  John  R 
BALTZELL, 
e. 

Alva  STEWART,  Circuit  Judge. 
mwis.BM.> 

1.  An  Aetoreatlng a. boardof  drainage 
eommiulonera  with  certain  corporate  powers 
for  the  purpose  of  promoting:  the  public  health 
and  w^Iare.  In  the  drainage  and  reclamation  of  a 
certain  dtstrlct,  alttiouffh  a  special  Act,  Is  not 
within  the  inhibition  of  Const.,  art.  II 81,  sufod.  7, 
against  special  or  prirate  laws  glvlnar  corpora  to 
powers  or  franchises  except  to  otttea,  as  it  falls 
within  the  police  power, 

2>  The  Iiegtslainre  mmy  delegate  to  an 
oAeer  or  emvoration  toe  rlsht  to  determine 
the  neoeselty  of  the  exerdae  of  the  power  of  em- 
inent  domain. 

8.  The  flact  that  no  appeal  Im  allowed 

from  the  decision  of  oomnuniooers  as  to  the  ne- 
cessity of  drainage  does  not  lovaUdate  an  Act 
provldhMT  tor  the  draina«e  of  lands  In  a  certain 
dbtxlat,  and  giving  the  opmrntasionerB  power  to 
carrjr  out  a  plan  therefor  In  case  they  shall  l>e  of 
opinion  Uiat  the  public  health  and  welfare  will  be 
thereby  promoted. 
4.  Granting  power  to  drainiLge  commia- 
aloners  to  determine  what  land  will  be 
benefited  by  ttie  projioeed  dralnaffe  and  shall 
be  assessed  therefor,  where  the  locally  Is  speolfted 
and  the  nature  and  extent  of  the  proposed  drain- 
age are  clearly  Indicated  by  the  statuts,  Is  not  an 
unlawful  del^pitlon  of  power. 

ft.  CUvlng  aa  appeal  Iktm  the  deelalona 
of  drainage  comadMlonera  In  classifying 

lands  for  assessment,  and  fixing  amounts  of  dam- 
ages and  t>eneftt8  as  well  as  on  every  other  ques- 
tion except  the  necessity  of  drainage,  provides 
due  prooesB  of  law. 

iCamoday,  J.,  djasmts.) 
(October  IS,  1889.) 

CERTIORARI  to  the  Judge  of  the  Ninth  Ju- 
dicial Circuit  to  review  an  order  made  by 


NOTB.— Dnlnage.  ConBtnictton  of  Boutb  Carolina 
Statutes,  authorizing  county  oommlaslonera  to 
make  contracts  for  the  drainage  of  lands.  See 
Moore  v.  Barry,  4  L.  R.  A.  3M.  not«,  90  S.  C.  S80. 

City  drains  and  sewers  in  Or^ron.  See  Paulson  v. 
Portland,  1 1..  B.  A.  673,  note,  U  Or.  4Ba 
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him  appointing  drainage  commissioners  utxier 
the  provisions  of  diap.  888,  Laws  of  1880. 

Aprmed. 

Chapter  888  of  the  Laws  of  1880  is  entitled 
"An  Act  to  Amend  Chapter  442  of  the  Laws 
of  1865,  Entitled  'An  Act  to  ProvWe  for 
Drainage  and  Reclamation  of  Certain  Lands  In 
Dane  County.'" 

Section  1  provides  that  when  twenty-flve  or 
more  owners  of  wet  or  overflowed  lands,  which 
in  their  opinloQ  will  be  benefited  \»  the  system 
of  drainage,  and  who  shall  be  of  the  opinion 
that  the  public  healUi  or  welfare  wlU  ha  pro- 
moted thereby,  shall  desire  to  institute  pro- 
ceedings for  the  drainage  or  reclamation  of 
lands,  they  may  apply  to  the  court  or  Judge 
thereof,  by  petition,  for  the  insUtution  of  such 
proceedings, '  and  the  appointment  of  three 
commissioners  to  be  known  as  "Drainage 
Commissioners  of  Drainage  District  Number  1 
of  Dane  County;"  and  after  giving  four  weeks' 
notice,  "the  court  or  presiding  judge  shall 
make  an  order  appointing  tbree  disinterested 
and  competent  freeholders  as  commissioners, 
and  then  and  there  fix  Uie  time  and  place  for 
their  first  meeting. 

Section  8  provides  for  the  report  of  u  engi- 
neer, and  then,  after  due  notloe,  "  after  hearing 
the  parties  interested,  who  shall  appear,  the 
commissioners  shall  decide  upon  said  petition, 
and  if  they  shall  be  of  Uie  opinion  that  the  puli- 
lic  health  or  welfare  will  be  thereby  promoted, 
and  shall  decide  favorably  upon  the  intended 
work,  they  shall  make  an  order  therefor." 

Section  4  provides  for  making  an  agreement 
as  to  damages  for  removal  of  dams,  water 
powers,  etc.,  and  for  an  award  of  damages  to 
every  owner  of  lands  taken  not  so  agreed  on 
within  thirty  days. 

Section  S  provides  for  a  hasisof  benefit  for  a 
levy  of  taxes  such  as  may  be  necessary ' '  for  the 
lawful  and  proper  purposes  of  the  drainage 
district." 

Sections  7  and  8  provide  for  an  appeal  from 
such  clasdfication  to  a  special  jury. 

Section  11  provides  for  an  appeal  toa'^pecial 
jury  on  the  question  of  damages  ond^ilso  for  an 
appeal  therefrom  to  tiie  Circuit  Court  for  Dane 
County,  where  it  Is  to  be  tried  as  an  action, 
subject  to  alt  rules  pertaining  to  such. 

Section  21  permits  the  commissioners  to  aa- 
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thorize  employ6s  to  go  upon  lands  lying  in  the 
disUict  for  the  purposes  of  the  improTemeot, 
etc.,  and  "  nuty  ever  thereafter  enter  upon  said 
lands  as  aforesaid  for  the  purpose  of  nMlntato- 
ine  or  repairing  such  work." 
■  Under  this  Act  a  petition  was  duly  presented 
to  respondent  signed  by  the  xequired  number  of 
freeholders  of  Dane  County  asking  for  the  ap- 
poiotment  of  commtssioneis  under  the  provis- 
ions of  the  A(4,  and  such  proceedings  taken  as 
cnlminated  in  the  appointment  of  the  commis* 
sioDeis;  and  this  proceeding  was  thereupon 
taken  for  the  purpose  of  reviraing  and  setting 
aside  such  appointment. 

The  further  facts  appear  in  the  opinion. 

Jfesm.  S.  U.  Plnnejr  and  A.  Ij.  San- 
born, for  relator: 

This  Act  is  one  granting  corporate  powers 
and  privileges,  and  as  such  la  prohibited  by  the 
Amendment  to  the  Constitution  of  Wisconsbi 
of  1871,  art.  4,  §  81,  subd.  7,  which  prohibiU 
the  Legislature  from  enacting  any  sv^ecial  or 
private  law  for  granting  corporate  powers  or 
privileges,  except  to  cities. 

Atktnton  v.  Sfarietta  ACS.  (k».  IS  Ohio  Bt. 
21;  State  t.  OinHnnaU.  20  Ohio  St.  18;  Clegg 
T.  SeJuxa  Diet.  Ifb.  66. 8  Neb.  178;  School  Diet. 
No.  56  V.  St.  Joteph  F.  d  M.  Ina.  Co.  108  U.  8. 
707  (20  L.  ed.  601);  San  Franeiseo  Spring 
VaUey  Water  Work*,  48  CaL  408. 

No  particular  form  of  words  Is  neoesaaiy  to 
create  a  corporation. 

United  Statea  v.  Baibit,  66  U.  8.  1  Black,  61 
<17  L.  ed.  96),  and  cases  cited;  QOpeke  v.  Jhi, 
bwfue,  68  U.  S.  1  Wall.  221  (17  L.  ed.  519); 
Wood  County  v.  Laekavtanrta  iron  d  Ooal  Co. 
98  U.  8.  624  (28  L.  ed.  991). 

A  corporation  may  be  created  by  implication. 

Ang.  &  A.  Corp.  %  76  et  aeg.;  Bex  v.  Amerp, 
1  T.  R.  675;  Ez  parte  Newport  Manh  Tnuteee, 
16  Sim.  846,  349;  Mahonyy.  State  Bank,4  Ark. 
620;  Dean  v.  Davit,  51  Gal.  406. 

The  character  of  an  assodatton  does  not  de- 
pend upon  the  name  by  which  it  is  called. 
The  (question  is,  Has  it  the  attributes  of  a  cor- 
poration? If  so,  it  is,  in  the  nature  of  things,  a 
corporation. 

TAomae  v.  DaJcin,  22  Wend.  9,  69,  81;  Ztwr- 
popl  AL.  L.&  F.  Ins.  Co.  v.  Oliver,  77  U.  8. 10 
Wall.  S66  (19  L.  ed.  1009);  Oliver  v.  Liverpool 
AL.L.&  F.  Ina.  Co.  100  Mass.  581;  People  v. 
Watertovm  Ameeon,  1  Hilt,  620;  Ex  parte 
Newport  Marsh  Trveteee,  eupra;  Coneertatore 
of  River  Tone  v.  AeJi.  10  Barn.  &  C.  849. 

The  grant  of  corporate  powers  by  special 
acts,  to  all  persons,  whether  natural  or  artifi- 
ce, other  than  cities,  is  forbidden. 

See  Atldnmn  v.  Marietta  A  C.  S.  Co.  16 
Ohio  St.  21;  T.  Cineinnati,  20  Ohio  8t 
18:  Clegg  v.  School  Diet.  No.  56,  8  Neb.  178; 
School  Diet.  No.  56  v.  St.  Joseph  F.  A  M.  Im. 
Co.  and  San  Franeiteo  v.  Spring  Valley  Water 
Works,  supra. 

The  mischiefs  aimed  at  by  this  amendment 
could  be  evaded  by  creating  quasi  corporations 
or  corporations  <uo  modo,  whether  of  a  public 
or  private  character. 

Ang.  &  A.  Corp.  11th  ed.  f&t^  28-26. 

As  to  what  are  general  and  what  are  public, 
local  or  spef^ial  laws,  see — 

State  V.  Laen,  9  Wis.  285.  205,  296;  Clark 
T.  Janemilte,  10  Wis.  177,  181,  191-104;  Evans 
V.  PhUlippi,  9  Cent.  Rep.  691,  117  Pa.  287; 
6  L.  R.  A. 


McCarthy  v.  Gem.  1  Cent.  Rep.  Ill,  1101^. 

246. 

A  local  or  special  statute  Is  limited  in  the 
objects  to  which  It  applies. 

People  V.  Wright,  70  III.  889,  899. 

A  statute  which  relates  to  persons  or  things 
as  a  class  Is  a  general  law,  while  a  statute 
which  relates  to  particular  persons  or  things  of 
a  class  is  special. 

Wheder  t.  ^laddphia.  77  Pa.  850;  Seran- 
tomy.  Silkman,  iOeni.  Rep.  817,  113  Pa.  191, 
109;  Davie  v.  Clark,  106  Pa.  877,  834;  Mor- 
rison T.  Baeheri,  8  Cent.  Rep.  117, 113  Pa.  828- 
880:  Scouiden's  App.  96  Pa.  423,  42S;  Com.  v. 
Patton.  88  Pa.  258. 

The  Act  is  unconstitutional  in  that  it  at- 
tempts to  delegate  to  the  commissioners  the 
power  to  define  and  determine  the  boundaries 
of  the  drainage  district.  This  power  is  essen- 
tially a  legislative  one  and  one  which  could 
not  be  delegated. 

See  People  v.  Park*,  58  Cal.  626;  Cooley, 
Const.  Lim.     121,  132.  and  cases  cited. 

It  is  not  competent  for  the  Legislature  to 
delegate  the  power  of  determining  whether  any 
exigency  exists  for  the  exercise  of  this  extraor- 
dinary power,  so  as  to  exclude  the  jurisdic- 
tion of  the  coiirts  to  review  and  set  aside  their 
proceedings. 

Donnel^  v.  Decker,  58  Wis.  469,  478;  Re 
Rgere,  72  N.  T.  7,  8;  Beeves  v.  Wood  Co.  Tr&u- 
urer,  8  Ohio  St  888;  Seseions  v.  Orunkilton, 
20  Ohio  St.  349. 

The  law  will  not  allow  the  right  of  property 
or  budness  to  be  invaded  under  the  guise  of  a 

EoUce  regulation  for  the  benefit  of  toe  public 
ealtb  or  good  order,  when  it  Is  manifest  that 
such  la  not  the  object  or  purpose  of  the  enact- 
ment. 

Chaddock  v.  Day  (Mich.)  4  L.  R.  A.  809. 

No  action  under  this  Act,  which  is  shown  to 
have  any  other  object  than  to  maintain  the 
public  health  or  welfare,  can  be  sustained  un- 
der our  Constitution. 

Re  Jacobs,  98  N.  Y.  98;  Lake  View  v.  Rose 
HiU  CefMtery  Co.  70  111.  191. 

Without  an  opportunity  to  parties  interested 
to  have  the  benefit  of  due  process  of  law  the 
entire  Act  is  unconstitutional  and  void. 

As  to  what  is  due  process  of  law,  see — 

WetAenOt  v.  Qreag,  12  N.  T.  200;  Cool 
Const.  L.  866;  DemdMm  v.  Nea  Orleam,  96 
8.  97,  104.  105  (24  L.  ed.  616,  620);  Hurtado 
V.  Cali/omia,  110  U.  8.  5X6,  585  (38  L.  ed. 
282,  338);  Citieens  Sav.  db  Loan  Amo.  v.  Topeka, 
87  U.  8.  20  Wall.  662  (33  L.  ed.  461);  Durkee 
V.  Janesnlle,  28  Wis.  464;  Hincks  v.  Milwaukee, 
4«  Wis.  566. 

Mewra.  Immb  A  Walt  filed  a  brief  on  be- 
half of  the  Stoughton  Mill  Company. 

Mr.  H.  W.  Chynoweth.  with  Misers. 
Roserfl  ft  HibU,  for  respondent: 

The  clause  of  the  Constitution  in  question  is 
but  a  prohibition  on  the  grant  to  private  cor- 
porations,— those  organized  and  carried  ou  pure- 
ly for  the  purpose  of  advancing  private  ends 
or  for  private  gain. 

Smith  V.  Sherry,  50  Wis.  210;  Gatheart  v. 
Gomstock,  56  Wis.  690;  Chicago  AN.  W.  B. 
Co  V.  Langlad£  Co.  Id.  614;  Dowlaa  v.  SM«y 
Co.  86  Minn.  480. 

In  its  general  features  the  law  in  question  is 
not  unlike  chapter  442,  Laws  ^f  1885,  pro- 
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nouDoed  a  Tftltd  enactmeat  by  this  court  in 
Brpantv.  Robbina,  70  Wis.  m 

This  Act  does  not  confer  oorporste  powers 
or  privileges  iatbe  sense  intended  in  the  Amend- 
ment to  the  Constitution.  We  can  sdmit,  for 
the  purposes  of  this  Aut,  that  as  to  its  cor- 
porate characteristics  the  creature  is  not  unlike 
a  town. 

In  IfifrUm  t.  FeOe,  8  Wis.  714,  It  Is  decided 
that  a  town  is  not  a  cwporatioD,  and  towns  are 
in  Uiat  case  denominated  as  qua^  corporations 
or  oorporalioDS  tub  modo  only. 

See  also  Baton  v.  Manitmooe  Oo.  44  Wis, 
408;  CeOheart  v.  OomMtoek,  6fl  Wis.  600;  PtOa*- 
ki  Co.  T.  Reew,  42  Ark.  54;  Be(uA  v.  Leaky, 
11  Ean.  28;  Soper  t.  Bsary  Oo.  36  Iowa,  264; 
Morey  v.  tiewfane,  8  Barb.  646;  Buuee  Oo.  v. 
Strader.  18  N.  J.  L.  108;  Moioer  v.  Leieetter, 
9  Mass.  247;  ffedgea  t.  Madimm  Oo.  6  HI.  667; 
State  v.  Pawnee  Oo.  12  Kan.  426;  Pottawttomie 
County  V.  (ySuUivan,  17  Kan.  58;  Norton  Co. 
V.  Shoemaker,  27  Kan.  77;  Knowlet  v.  Topeka 
Board  of  EduMaion,  88  Kan.  682;  Hamilton 
Co.  V.  MigAeU.  7  Ohio  8t.  109;  State  t.  Cincin- 
nati, 20  Ohio  St  18;  State  t.  Nearer,  46  Ohio 
St  a76;  ataie  t.  Covington,  S8  Ohio  St.  102; 
Walker  r.  CineinnaU,  SI  Ohio  St  14;  Woode 
V.  (hlfax  Co.  10  Neb.  SS2;  8herrM,n  Co.  t. 
Simonds,  100  U.  8.  786  (27  L.  ed.  1008);  State 
T.  IFi^stm,  12  Lea,  246;  Savk  Centre  Board  of 
Education  v.  Moore,  17  Minn.  419;  Be  WooUey, 
05  N.  T.  186. 

This  Act  directs  and  imposes  the  perform- 
ance of  a  du^,  the  discbarge  of  an  obliga- 
tion dne  to  tbe  State.  It  requires  the  abate- 
ment and  destruction  of  a  nuisaDce.  No  ad- 
judication holds  that  any  constitutional  provis- 
ion ever  enacted  restricts  tbe  Legislature  or  in 
tbe  least  limits  or  controls  Its  power  to  make 
such  a  requirement  or  to  impose  such  a  duty 
on  tbe  people  of  any  given  locality  within  the 
teiritorial  limits  of  tbe  State. 

Ptople  T.  Draper,  16  N.  Y.  688;  BiOtimore 
V.  State,  15  Md.  876;  Bureh  v.  Hardwicke,  80 
Gratt.  24;  StateY.  Hunter.  88 Kan.  578;  Potter's 
Dwarris,  Stat,  g  462;  People  T.  bhepard,  86  N. 
Y.  280;  Ooe  V.  Sehultz.  47  Bark  64;  I>onneay 
T.  Decker,  68  Wis.  461. 

This  Act  is  neither  private  nor  apedal.  It  is 
both  pubHc  and  eeneral. 

CatheaH  v.  (^metoek,  66  Wis.  690;  PAitUpi 
V.  Atbany,  28  Wis.  840;  Zit^  v.  Goldberg.  88 
Wia  288,  and  cases  there  cited;  State  v.  &ilti- 
more  Co.  29  Md.  516;  Harrima  v.  SKeknejf,  2 
H.  L.  Gas.  108. 

The  Act  is  not  void  as  an  attempt  to  Interfere 
with  private  property  and  private  rights  con- 
trary to  the  law  of  the  land  and  contrary  to  the 
Constitutions  of  the  State  |of  WiseonBln  and  of 
tbe  United  States. 

Donnelly  v.  Decker,  4upra;  Wurta  v.  Hoag- 
land.  114  U.  8.606(29  L.  ed.  229):  Tide- Water 
Co.  V.  Coster,  18  N.  J.  Bq.  518;  Hagar  v.  Rec- 
lamation Diet.  No.  108,  111  U.  8.  701  (28  L. 
ed.  669);  Friet'v.  9  West  Rep.  260,111 

Ind.  65;  Macon  v.  Patty,  67  Miss.  878,  84  Am. 
Rep.  461:  MilU  v.  Gharleton.  SO  Wis.  401; 
Cooley,  Taxn.  chap.  20;  Cbieagov.  Lamed,  84 
lU.  208 ;  Harward  v.  St.  Clair  A  M.  L. 
Drainage  Co.  51  Dl.  180;  Dean  v.  Davie,  51 
Cal.  406;  Hagar  v.  Yolo  Oo.  47  Gal.  222;  Davie 
v.  Qainea,  48  Ark.  870. 

It  is  perfectly  competent  for  Uie  Legislature 
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to  prescribe  tfaat  these  commia^oners  niffbt 
levy  the  assessmenla  as  the  Act  in  queation 
provides. 
fbolery.  Wotd  Oa.  9  Ohio  St  540. 

Cole,  OK  J.,  delivered  tbe  opinion  of  the 

court: 

This  is  a  proceeding  to  reverse  and  s^  aside 
an  order  of  the  Gircmt  Judge  of  Dane  Cous^ 
appointing  three  dninags  commissioners,  nnder 
chap.  888,  Idws  1889.  The  validity  of  this 
Act  is  ch^leaged  oo  several  grounds.  In  tbe 
first  place  it  is  insisted  that  the  Act  is  void  be- 
cause in  conflict  with  subdivi^n  1,  %  81.  art  4, 
of  the  (Constitution,  which  prohibits  uie  Legisla- 
ture from  enacting  any  special  or  ^ivate  law 
granting  corporate  powers  or  privilweiexoqM 
to  cities.  That  chapter  888  is  a  spedul  Act  u 
disttnguidied  from  a  general  law,  it  seemi  to 
me  there  can  be  no  doubt 

In  AVafe  V.  Lean,  9  Wis.  279,  and  in  some 
subsequent  cases,  the  wordu  "  general  law  "  rf 
ceived  a  very  tllieral  interpretation, — one  snf- 
flclently  broad  to  comprehend  what  some  au- 
thori^  denominate  "Public  Local  Iaws;" 
bntunleflB  all  distinction  between  a  general 
law  and  a  ^>eclal  law  is  brcdcen  down,  I  can 
but  think  the  taw  in  question  is  a  special  hxA. 
It  is  entitled  "An  Act  to  Amend  ...  an  Act 
to  Provide  for  tbe  Drainage  and  Reclamation 
of  Certain  Lands  in  Dane  County,"  and  in  its 
terms  appHes  mainly  to  lands  in  tliat  county. 
I  must  tberefore  consider  It  a  q>ecial  Act,  m- 
tended  to  acoompliah  or  cany  out  a  local  system 
of  drainage.  That  the  Act  grants  ceitain  oot- 
porate  powers  It  seems  to  me  equally  plain. 
Whether  those  powers  are  tbe  corporate  powers 
and  privileges  the  amendment  of  1871  was  in- 
tended to  probit>)t  the  Legislature  from  craat- 
ing  by  a  special  Act  is  a  question  which  will 
be  considered  in  a  racHnent;  but  now,  widioui 
going  into  an  analysis  of  tlw  piovinons  of  tbe 
Act,  it  la  suflBdent  to  remark  that  tbe  law 
clearly  grants  certain  corporate  power*  ud 
privileges,  within  the  meaning  of  many  well- 
considered  cases  to  which  our  attention  was 
called  on  tbe  argument 

The  law  declares  that  tbe  commlsdoners 
shall  be  known  as  ' '  drainage  commfaaioDers  of 
drainage  district  Number  1  of  Dane  County.** 
TbCT  are  to  take  an  oath,  and  give  bonds  for 
tbe  faithful  performance  of  their  duties;  cause 
accurate  surveys  to  be  made  of  tbe  route  of  the 
propCMsed  system  of  drainage.  After  hearing 
parties  interested,  tbe  board  decides  whether, 
in  their  opinion,  the  public  health  or  welfare 
will  be  fu-omoted  by  the  Intended  work;  if  so, 
they  daadty  lands  for  the  assessment  of  ben- 
efits attd  taxes  to  execute  tbe  same,  asseas  audi 
benefits  and  taxes,  make  rootracts,  incur  obU- 

SitioDs,  sue  and  enforce  the  collecticm  of  de- 
Qguent  assessments,  and  exercise  other  cor^ 
porate  powers.  Tb^  exercise  many,  powers 
of  regular  corporate  bodies,  and  the  Act  seems 
to  constitute  the  drainage  commiarionecs  a 
corporation  to  accomplish  and  cany  out  ibe 
work  of  the  proposed  system  of  drainage. 
But  tbe  counsel  for  tbe  respondent  insist  and 
claim  that,  even  if  the  Act  does  grant  certain 
corporate  powers,  tbey  are  not  of  that  nature 
and  character  which  it  was  the  Intent  of  the 
amendment  to  prohibit  the  Legislature  from 
granting  by  a  special  Act   It  is  said  the  diain- 
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age  commisdoners  are  organized  as  a  quasi 
corporation  for  a  govrnimeDtal  purpose,  in 
onwr  to  execute  tbe  police  power  of  the  State 
tn  a  particular  district  for  the  promotion  of  tbe 
public  healtb  and  welfare.  It  is  conceded  that 
the  police  power  of  the  Stale  extends  to  the 
promotion  of  the  health,  comfort  and  Kood 
order  of  Its  eitizena.  and  it  canoot  be  aoocess- 
fully  denied  that  drainage  laws  are  enacted 
mainly  to  secure  these  ends.  The  declared 
purpose  of  tbe  taw  in  question  is  to  promote 
the  public  health  and  welfare  by  executing  a 
system  of  drtunage.  That  is  tte  main  purpose 
and  object  of  tbe  law. 

Tbe  question  as  to  tbe  validity  of  drainage 
laws  was  fully  considered  by  this  court  in  D<m- 
mUs  v.  Decker.  58  Wis.  481.  There  the  town 
auparrisors, under  the  General  Statute,  bad  con- 
structed a  ditch  through  the  plaintiff's  land, 
and  were  sued  in  an  action  of  trespass.  This 
court  held  that  the  law  providing  for  the  con- 
struction of  ditches  and  drains  to  drain  marsh, 
swamp  and  overflowed  lands  was  valid,  and 
that  when,  in  the  judgment  of  the  supervisors, 
such  ditches  would  conduce  to  the  public 
healUi  and  welfare,  they  could  be  lawfully 
made. 

Without  further  discnasion  it  mav  be  assumed 
th&t  the  law  In  question  falls  within  the  police 
power,  and  tbe  commissioners  exercise  under 
ft  a  police  authority,  intended  to  promote  the 

£ubllc  health  and  welfare.  Tbe  quvtion  then 
1,  Does  the  constitudonat  amendment  of  1871 
prohibit  the  Lesiglature  from  granting  these 
powers  for  such  a  purpose  bv  special  Acts? 
while  the  question  is  not  free  ^rom  doubt,  we 
are  inclined  to  the  opinion  that  the  Legislature 
had  the  constitutional  power  to  enact  the  law. 
It  is  certainly  well-established  docCrhie  that  the 
State  Oonstitutlon  is  simply  a  limitation  of  the 
power  of  the  Legislature,  and  that  in  respect 
to  the  enactment  of  laws  the  Legislature  has 
plenary  power,  except  so  far  as  it  is  restricted 
in  its  action  by  the  precise  termsof  the  Federal 
and  State  Constitutions.  It  might  be  difficult 
to  draw  an  accurate  line  between  tbe  corporate 
powers  and  privileges  which  the  Lexislature  is 
prohibited  from  granting  by  special  laws  and 
tboae  which  they  may  grant  bv  such  laws.  No 
test  has  been  suggested  which  Is  entirely  satis- 
factory to  our  minds.  It  is  said  tbe  restriction 
applies  alone  to  granting  powers  to  private 
corporations,  and  was  notmtended  to  limit  the 
Legislature  in  conferring  corporate  powers 
upon  Quasi  corpwations  which  are  political  in 
their  cnaiacter,  and  are  agencies  for  exerdsing 
tbe  powers  and  duties  of  local  government. 
This  view  might  be  adopted  as  sound  were  it 
not  for  the  exception  of  cities  in  the  clause. 
There  would  seem  to  be  no  object  nor  necessity 
for  making  the  exception  if  tbe  restriction  had 
no  application  to  a  special  law  conferring  cor- 
porate powers  npon  governmental  subdivMons 
of  the  Stale;  for  cities  are  municipai  corpora- 
tions, organized  to  exercise  powers  of  local 
government  and  police  regulatKHU. 

We  do  not  understand  that  subdtvlMoo  7, 
%  81,  art.  4,  has  been  construed  by  this  court 
as  being  a  prohibition  only  as  to  'the  grant  of 
corporate  powers  and  privileges  to  purely  pri- 
vate corporations  which  are  organized  for  pri- 
Tate  gain;  and  that  it  does  not  ^iply  to  quasi 
corporations  which   perform  governmental 
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functions.  The  main  object  of  this  clause  of 
tbe  amendment  may  have  been  to  imhitat  the 
Lesislature  from  granting  corporate  powers 
and  privileges  to  private  corporations,  except 
by  a  general  law;  but  we  are  not  prepared  to 
say  that  this  was  tbe  only  object  of  the  clause. 
This  provision  was  not  before  the  court  in 
Smith  T.  Sli^rrg.  50  Wis.  SIS;  CaUeartY.Cm- 
itoek,  60  Wis.  ^90,  610;  and  Chicago  A  IT.  W. 
B.  Go.  V.  Langlade  Co.  M  Wis.  614. 

We  shall  not  attempt  to  lay  down  any  gen- 
eral rule  which  will  furnish  a  test  in  all  cases 
as  to  what  corporations  come  within  the  amend- 
ment. It  is  a  safer  course  to  let  each  law  be 
considered  upon  its  own  provisions  and  subject 
matter  as  it  may  come  before  the  court.  It  Is 
sufficient  now  to  say  that  chapter  888,  wbidi 
organizes  tUb  board  of  drainage  commissioners 
to  carry  out  the  prescribed  system  of  drainufe 
in  Dane  County,  is  not  in  conflict  with  tne 
amendment  of  1671.  Under  the  authority  coo- , 
ferred,  tbe  board  exercises  a  police  power  for 
tbe  promotion  of  the  putdic  health  and  welfare, 
and  is  not  clothed  with  fxwporate  powers  or 
privileges  forbidden  by  the  amendment.  This 
same  question  as  to|the  grant  of  corporate  pow- 
ers by  a  special  law  was  involved  in  Bryantv. 
Bomnt,  70  Wis.  258.  It  is  obvious  that,  if  (bis 
law  is  obnoxious  to  the  constitutional  objection 
urged  of  granting  corporate  powers  wbicb  the 
Legislature  was  prohibited  from  granting,  the 
Law  of  1886  was  open  to  a  like  objection.  Yet 
no  such  objection  was  taken  to  the  law  In  that 
case,  although  it  was  arsued  by  the  same  aUe 
and  distinguished  coiuisel  who  assails  the  Law 
of  1880  on  that  ground. 

It  may  be,  as  tbe  relator's  counsel  suggests, 
that  the  powers  conferred  upon  tbe  commis- 
sioners could  have  well  been  exercised  by  the 
county  board  of  superrisfas.  The  cnun^ 
board  bas,  under  the  Qeneral  Lav,  power  to 
construct  county  drains  where  they  wilt  con- 
duce to  the  public  health  and  welfare  (Rev, 
Stat.  chap.  54);  liut  the  Legislature  m&j  have 
thought  the  drainage  prescnbed  In  tbe  Law  of 
1889  would  be  more  properly  and  effectually 
done  under  the  direction  of  a  board  of  commis- 
sioners, wbo  would  have  charge  of  the  work 
until  completed.  The  county  board  consists 
of  many  members,  and  tbe  permmnA  is  con- 
stantly changing.  The  members  are  not'gen- 
crally  chosen  with  reference  to  any  peculiar  fit- 
ness for  such  work,  though  they  have  ample 
authority  under  the  Statute  to  inaugurate  it. 
But  whatever  may  have  been  the  motive  or 
reason  which  induced  tbe  Legislature  to  enact 
the  law  Is  an  Immaterial  inquiry  if  the  law  is 
vaUd. 

The  law  gdves  the  c(»nmissioners,  after  hear- 
ing the  parties  in  the  matter  who  shall  appear 
before  them,  power  to  decide  whether  tbe  pub- 
lic health  or  welfare  will  he  prompted  by  the 
intended  work.  A  favorable  decision  by  tbem 
of  that  question  is  conclusive.  TAo  appeal  is 
granted  for  any  further  hearing  on  tbe  question 
as  to  tbe  necessity  of  the  drainage.  The  law  is 
vigorously  assailed  because  it  provides  no  ap- 
peal for  tbe  trial  of  that  question.  From  the 
nature  of  the  case  it  would  seem  that  there 
should  be  somebody  to  determine  tbe  question 
of  tbe  necessity  of  the  drainage  for  the  public 
beneflt.  Is  each  person  whose  land  is  affected 
by  the  drainage  entitled  to  a  jury  trial  of  the 
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Issue?  If  BO.  one  Jtuy  might  find  one  way,  en- 
other  jury  flDd  another  way;  and  a  marsh 
which  y/BB  the  cause  of  Bickoess  and  death,  and 
was  really  a  niiisance,  would  never  be  drained. 
The  Legislature  mlffht  have  declared  the 
marshes  in  this  case  a  nuisance,  and  taken  steps 
for  draining  them.  The  question  of  necessity 
could  not  have  been  inquired  into  except  where 
it  was  apparent  that  there  was  an  attempt  to 
evade  the  Constitution,  and  advance  some 
scheme  under  the  pretense  of  promoting  the 
puMk  health  and  welfare.  In  the  case  of  a 
county  drain  the  county  board  decides  upon 
the  necessity,  and  there  is  no  appeal  from  the 
decision  of  the  question. 

The  principle  involved  is  analogous  to  taking 
property  by  right  of  eminent  donpain.  Where 
a  municipal  corporation  takes  property  for  pub- 
lic use.  the  jury  conclusively  decides  the  ques- 
tioD  of  necessity.  The  Legislature  may  deter- 
mine the  necessity  of  the  exercise  of  the  power, 
and  the  extent  to  which  the  exercise  shall  be 
carried;  or  it  may  delegate  the  exercise  of  that 
right  to  officers  or  corporations,  "It  is  not  in- 
dispensable that  the  Legislature  shall  determine 
that  any  given  enterprise  is  necessary  or  proper 
before  putting  in  operation  the  power  of  emi- 
nent domain.  This  power  is  primarily  an  ab- 
solute one,  and  theoretically  exists  in  t&is  at»o- 
luie  form  in  the  ultimate  source  of  authority 
in  every  organized  society.  In  the  constituted 
government  of  this  State  the  right  of  exercising 
It  has  been  confided  to  the  Le^blature,  restric^ 
ed  by  only  twocondiUons:  one  that  compensa- 
tion shall  be  made  to  the  owner  of  the  property 
taken;  the  other  that  the  use  for  which  prop- 
erty may  be  taken  shall  be  a  public  use.  In 
ottuir  respects  it  is  without  limit.  Whether  the 
purpose  to  be  subserved  be  necessary  or  wise  is 
for  tiie  Legislature  alooe.  That  body  also 
must  decide  ^bcn,  or  under  what  circumstan- 
oe^  the  occasion  for  its  exercise  arises;  but 
whether  the  Legislature  will  await  the  actual 
existence  of  the  occasion  before  determining  to 
employ  its  prerogative,  or  will  declare  in  ad- 
vance what  condition  of  things  shall  furnish 
the  exigency  for  its  agents  to  act,  is  a  question 
purely  for  legislative  discretion."  This  lan- 
guage of  the  court  of  New  Jersey  in  National 
Doeh  B.  Oa.  v.  Cmtral  B.  Oo.Wi  N.  J.  Eq. 
755-768,  Is  applicable  to  the  point  we  are  con- 
sidering. This  doctrine  is  in  accord  with  the 
views  of  all  the  authorities  upon  the  subject, 
and  was  sanctioned  by  this  court  in  Smeator  v. 
Martin,  57  Wis.  864;  Smith  v.  Gould,  59  Wis. 
681,  and  Nemcomh  v.  Smith,  2  Finn.  181.  It 
is  upon  this  principle  of  public  benefit  tliat  not 
only  the  agents  of  the  goremment,  but  also  in- 
dividuals and  corporations,  have  been  author- 
ized to  take  or  invade  private  propertv  for  the 
purpose  of  making  h^bways,  tumpihe  roads 
and  canals;  of  erecting  and  constructing 
wharves  and  basins,  and  of  draining  swamps 
and  marshes.  Hubbell,  J.,  in  Nezoeomb  v. 
I^uth,  tupra. 

No  distinction  is  perceived  in  the  case  of  tak- 
ing land  for  a  drain  or  other  public  purpose; 
for,  while  the  public  have  often  great  interest 
in  drainage  on  sanitary  grounds,  this  fact  fur- 
nishes more  cogent  reasons  for  the  Legislature's 
delegating  the  power  of  determiuing  whether 
the  necessity  exists  under  the  circumstaiioes. 
6L.R.A. 


It  is  obvious  the  question  could  never  be  deter- 
mined by  successive  jury  trials. 

Another  objection  to  the  law  is  that  it  at- 
tempts to  delegate  to  the  commissioners  the 
power  of  creating  and  defining  dialricts  for 
drainage  purposes,  which  it  is  said  belongs 
solely  to  the  Legislature.  It  is  not  apparent 
how  the  Legislature  could  accurately  define  the 
boundary  of  the  landswhich  should  be  drained 
without  more  investigation  than  it  has  time  to 
give  such  matters.  As  respondent's  counsel 
say,  '  'the  Act  doea  define  the  boundaries  of  the 
district;"  hut  it  Is  left  to  the  commissioners  to 
determine  what  lands  shall  be  drained,  and 
what  lands  shall  be  charged  with  assessments 
for  doing  the  work.  But  the  lands  to  be 
drained  or  reclaimed  are  In  Dane  Coanty.  and 
the  nature  and  extent  of  the  proposed  drainage 
are  clearly  indicated. 

In  Teegarden  v.  Racine,  56  Wis.  545,  and 
Dickson  v.  Racine,  61  Wis,  545,  authority  was 
given  the  common  council  to  define  the  taxing 
districts  for  local  taxation,  and  it  was  held  tbat 
the  common  council  possrased,  pro  haeviee,  the 
legislative  power,  whose  action  was  as  conclu- 
sive In  the  matter  as  if  taken  by  the  LegislatnTe 
itself.  This  is  not  like  Ptopler.  i^ivt*,  68Cal. 
625.  There  It  is  said:  "The  Legislaturejiaa 
not,  in  any  of  the  provisions  of  the  Act  under 
consideration,  designated  any  particular  river, 
stream  or  locality  within  the  State  where  drain- 
age is  n4bessary;  nor  has  It  located  or  estab- 
lished the  boundaries  of  any  draioage  and  as- 
sessment district  within  the  limits  of  which 
taxes  are  to  be  levied,  assessed  and  collected  for 
the  purpose  of  raising  funds  to  defray  the  cost 
and  expenses  of  the  system  of  works  designed 
by  the  Act."   Page  641. 

The  Legialature  could  not  well  enter  upon  an 
inquiry  of  the  lands  which  should  he  drained, 
but  naturally  referred  that  subject  to  the  com- 
missioners, who  could  InTestigate  the  facts. 
The  commissioneTB  could  detenmne  what  lands 
would  be  benefited  by  the  work,  and  a^ess  the 
burdens  in  proportion  to  the  benefits  received. 
We  see  no  objectioD  to  this  feature  of  fhe  law. 
See  Cooley,  Taxn.  Sd  ed.  148,  and  cases  cited 
in  the  notes. 

It  is  further  Insisted  tbat  the  Act  is  void  be- 
cause it  provides  a  method  of  drainage  which 
affects  propertv  rights,  without  giving  theown- 
ers  of  tbe  land  the  benefit  of  due  process  of 
law.  The  Act  gives  an  appeal  from  the  decis- 
ion of  the  commissioners  in  classifying  the 
lands  for  assessment;  from  theamountof  dam- 
ages awarded  for  any  land  taken  or  injured; 
from  the  taxes  and  benefits  apportioned— in- 
deed, from  the  decision  of  all  material  questions 
which  can  arise,  except  from  the  dednon  as  to 
the  necessity  of  the  drainage  to  promote  the 
public  health  and  welfare.  We  have  stated 
some  reasons  for  the  conclusion  that  the  Act  is 
not  void  for  that  feature  in  it;  but  upon  the 
other  questions  the  aggrieved  party  has  an  ap- 
peal. Under  the  circumstances  it  cannot  be 
truthfully  said  that  a  person  has  had  his  prop- 
erty taken  from  him  orinvaded.  or  burdens  im- 
posed upon  it,  without  a  hearing  or  due  pro- 
cess of  law.  The  plain  and  declared  object  of 
the  Act  is  the  promotion  of  the  general  health 
of  the  community  and  the  puhac  welfare,  by 
the  execution  of  the  proposed  system  of  dnin- 
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age,  and  the  ImpTOvemeot  of  wute  land  which 
will  result  tberefrom.  These  maoifest  advan- 
tages and  benefits,  both  public  and  private, 
would  Beem  to  fully  justify  its  enactment.  The 
validity  end  wisdom  of  siich  legiBlation  have 
been  amply  indicated  by  courts  which  have 
conaidered  the  subject,  and  no  further  remarks 
are  called  for  upon  the  general  question. 


Ab  we  perceive  no  valid  objection  to  chapter 
383,  the  order  of  the  Oireuit  Judge  appointinff 
Vie  drainage  am.mie»ioner»  U  a^med,  and  the 
eaumMTemaiided  fin"  further  proeKdtng»aeeor& 
ing  to  law. 

OMsoday.  J.,  dteenta. 


SUPBEHE  COURT. 


Cassie  K  FILER 

V. 

Thomas  W.  FILBR,  Appt. 

(....Mloh.....) 

In  abalt  fbr  divorce  from  bed  and  board, 
a  plea  of  Ibrmer  acUodication,  baaed  on 
the  dlsmtaaal  of  a  former  suit  hy  the  same  plain- 
tiff against  the  same  defendant  for  an  abaoliite 
divoToe,  will  not  oust  the  juilsdlotion  of  tiie 
court  to  allow  temporair  allmosr  and  BoUcltor>B 
fees,  before  the  plea  haa  been  passed  upon, 
where  the  present  bill  admits  the  Invalidity  of 
the  marrlace  set  up  m  the  first  bill,  and  is  based 
upon  an  alteged  subeequent  marriage, 

(Oompben,  J.,  dlMsnto.) 
(November  B,  ISBB.) 

APPEAL  by  defendant  from  an  order  of  the 
Circuit  Court  for  Wayne  County  directing 
that  he  be  committed  for  contempt  in  refusing 
to  comply  with  an  order  of  the  court  requiriag 
him  to  pay  certain  alimony  and  solicitOTS  fees 
in  a  Buit  brought  againiA  him  for  divorce. 
Affirmed. 

The  opinion  sufficiently  states  the  case. 

Messrs.  Alfred  Ruaaell  and  Edward  A. 
Oott,  for  defendant,  appellant: 

The  plea  of  "former  adjudication"  not  hav- 
ing been  replied  to,  but  having  been  noticed 
for  hearing,  its  truth  being  thereby  admitted, 
was  a  complete  answer  to  the  application  for 
alimony. 

Bdgar  v.  Bvck,  8  "West.  Rep.  788,  65  Mich. 
866. 

The  complainant's  present  bill  is  based  upon 
an  alleged  marriage,  which  she  claims  took 
place  in  1881,  at  Waterloo,  N.  T.,  and  the 
marriage  of  1874,  relied  upon  in  her  bill  of 
1885,  is  abandoned.  The  complainant  is  pre- 
cluded from  setting  up  the  1881  marriage  by 
the  decree  of  the  former  suit. 

Barb.  CU.  Pr.  ed.  1848,  pp.  136,  127;  Giea- 
mm  V.  Kns^,  D6  Midi.  898. 

The  court  below  was  without  jurisdiction, 
inasmuch  as  the  complainant  sets  up  a  mar- 
riage, occurring  outside  of  this  State,  and  al- 
leges acts  of  cruelty  immediately  following, 
thereby  leaving  the  inference  that  stuUi  acts 
were  committed  outside  this  State. 

Nora.— A  valid  agreement  lor  separation  be- 
tween hueband  and  wife  Is  not  affeoi»d  by  a  sub- 
sequent decree  for  divorce.  Q^udia  V.  Oalusba, 
post,  — ,  and  note. 

Effect  of  decree  of  divorce.  See  CummlDfrton  v. 
Belchertown,  4  L.  R.  A.  131.  mU,  149  Mass.  m 
6  L.  R.  A. 


Milford,  Rq.  PI.  p.  86;  Barb.  Gh.  Pr.  1848 

ed.  p.  86. 

Mr.  Oeor^  H.  Penninaa  for  complain- 
ant, appellee. 

Morse*  J.,  delivered  the  opinion  of  the 

court: 

On  the  11th  day  of  April,  1889,  the  com- 
plainant filed  her  bill  in  the  Wayne  Circuit 
Court  in  chancery,  alleging  marriage  with  the 
defendant  at  Port  Hope,  Ont.,  in  the  month  of 
January,  1874;  and  that  two  children  were 
bom  of  said  marriage,  to  wit,  Claude,  bom 
June,  1875,  and  Adelbert,  bom  March  5, 1879. 
She  further  alleges  bmtal  andfcmel  treatment 
by  the  defendant.  She  also  avers  that  shortly 
after  the  birth  of  her  first  child  the  defendant 
informed  her  that  ahe  was  not  his  wife;  that 
he  had  a  legal  wife  living,  to  wit,  one  Mary  A. 
Filer.  That  afterwards,  on  the  4th  day  of 
March,  1881,  the  said  defendant  procured  a 
divorce  from  the  said  Mary  A.  fHler  in  the 
Circuit  Court  for  the  County  of  Oakland,  in 
chancery.  That  in  a  few  weeks  thereafter  the 
complainant  and  defendant  proceeded  to  Water- 
loo, in  the  State  of  New  York,  and  were  there 
again  married,  before  William  H.  Burton,  a 
Justice  of  the  peace.  That  this  marriage  was 
followed  by  cobabitatioD  as  husband  and  wife. 
That  said  justice  delivered  a  certificate  of  the 
marriage  to  said  defendant,  who  afterwards 
tore  up  and  destroyed  the  same. 

Complainant 'also  shows  in  her  said  bill  that 
the  defendant  has  for  a  number  of  years  last 
past  been  living  in  open  and  notorious  ^ultery 
with  a  woman  nam«l  Beaubien;  and  that  she 
is  informed  that  this  woman  claims  to  be  mar- 
ried to  him.  She  further  avers  that  the  de- 
fendant has  made  false  charges  of  improper 
conduct  against  her,  and  induced  others  to  do 
so.  That  for  the  past  three  years  he  has  not 
supported  her  or  her  said  children.  She  avers 
that  she  has  been  aresident  of  this  State  "for 
more  than  one  year  immediately  preceding  the 
filing  of  this,  her  bill  of  complaint."  She  prays 
temporary  alimony,  solicitors  fees  and  expenses 
of  Buit,  and  that  a  decree  of  divorce  from  bed 
and  board  be  granted  her,  with  care  and 
custody  of  the  children,  and  such  other  relief 
and  remedy  as  may  be  agreeable  to  equity  in 
the  premises.  She  also  filed  a  petition  for 
temporary  alimony,  etc.  A  copy  of  this  peti- 
tion, and  notice  of  motion  for  an  order  upon 
said  petition,  to  be  heard  April  22,  1889,  was 
served  on  the  defendant  April  15,  1889.  On 
the  20th  of  April,  1889,  the  defendant  filed  and 
served  a  plea  in  thp  cause.  This  plea  set  forth 
a  former  adjudication  between  the  parties,  in 
substance  as  follows:  That  on  the  10th  day  of 
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Aoftinst,  1885,  the  comidainaiit  filed  a  bill  for 
divorce  id  the  same  court,  and  iHtiylDg  a  decree 
from  the  boods  of  malrimony,  ou  the  grouod 
of  extreme  cnieltT;  that  in  aald  bill  she  alleged 
marriage  with  deiendaiit  at  Port  Hope,  Ont.,  on 
the  22a  day  of  January,  1874,  and  that  the 
parties  lived  and  cohabited  as  husband  and  wife 
from  that  time  until  Augiut  10,  188S.  She 
made  no  allegation  of  second  mariiase. 

The  defendant  answered  this  fliBt  bill  under 
oath,  denying  the  marriage  at  Port  Hope,  and 
averring  that  at  the  time  of  such  alleged  mar- 
riage he  had  a  lawful  wife  then  living.  He 
alfio  denied  cohabitation  with  complainant  as 
her  husband,  as  all^^  In  the  bill,  but  admits 
that  he  had  intercourse  with  cnmplaioant,  who 
knew  that  he  had  a  lawful  living  wife.  That 
complainant  refused  to  "go  through  any  mar- 
riage ceremony  with  this  defendant  before  any 
minister,"  and  after  the  4tb  day  of  March, 
1^1,  refused  to  permit  the  defendant  to  have 
further  intercourse  witii  her,  and  has  cohabited 
with  9ther  men,  and  is  intemperate;  and  since 
said  day  tiiia  defendant  has  not  had  ioteroourae 
with  lier.  "Any  children  borne  by  the  com- 
plainant, if  the  fruit  of  intercourae  with  this  de- 
fendant, were  bom  out  of  wedlock."  He  also 
denied  all  charges  of  cruelty,  or  any  misbe- 
havior charged  in  the  bill  of  complaint.  The 
answer  was  not  replied  to;  and  thereafter  the 
cause  was  beard  on  bill  and  answer,  and  the 
bill  dismissed.  The  deme  of  dismissal  was 
duly  enrolled,  was  not  appealed  from,  and  now 
stands  noi  reversed  and  of  record  In  said  court. 
This  plea  was  on  oalh. 

On  the  39th  day  of  April,  1889,  an  order  was 
made,  on  the  bearing  of  the  petition  for  tem- 
porary alimony,  that  the  defendant  pay  to  said 
comfdainaot,  or  her  solicitor,  $10  per  week 
from  the  date  of  the  filing  of  the  bill,  as  tem- 
poraiy  alimony,  and  $60  solicitor's  fees.  The 
defendant  refused  to  comply  with  this  order, 
and  such  proceedings  were  had  thereafter  that 
an  order  adjudging  oim  guilty  of  contempt  in 
so  refusing  was  made  May  14,  1889.  From 
this  order  defendant  appeals.  The  plea  in  the 
cause  of  fcnrmer  adjudication  was  not  replied 
to,  but  was  noticed  for  hearing  by  the  solicitor 
for  oomplalnant.  It  is  claimed  1^  the  solidtor 
for  the  wendant  that  the  plea  must  be  taken 
as  true,  and  that,  therefore,  it  was  a  complete 
bar  to  the  application  for  alimony, — citing  Ed- 
gar T.  Buck,  65  Mich.  856,  8  West.  Rep.  788. 

But  the  present  bill  is  filed  for  a  divorce 
from  bed  and  t)oard,  and  not  from  the  bonds 
of  matrimony;  and  it  is  chiefly  based  vmoa  an 
allured  leg^  marriage  of  a  dliEeient  and  later 
date  than  the  one  alleged  in  the  first  bill,  which 
is  conceded  by  the  complainant  in  her  second 
bill  to  have  been  lll^l  because  of  the  then 
ezlatrace  of  a  lawful  wife. 


There  Is  nothing  in  the  plea  or  In  the  decree 
in  the  first  case  to  indicate  the  grounds  of  dis- 
missal of  that  bill;  and  it  may  have  well  been 
because  of  the  illegality  of  the  marriage  averred 
therein.  If  so,  the  adjudication  therein  would 
not  afTect  the  right  of  complainant  to  file  the 
present  bill,  the  basis  of  which  is  another, 
later  and  Iwal  inarriag&  The  matter  of  the 
sufficiency  of  said  plea  as  a  bar  to  the  present 
suit  of  complainant  has  not  yet  been  deter- 
mined by  the  lower  court,  and  we  do  not  feel 
called  upon,  in  this  appeal,  to  pass  upon  that 
question.  The  proceedings  adjudging  defend- 
ant in  contempt  seem  to  have  been  otherwise 
regular;  and,  until  the  court  below  has  passed 
upon  the  plea,  it  certainty  had  jurisdiction  of 
the  matter  of  temporary  dimoay  and  st^fcitor's 
fees,  while  such  plea  was  pending  and  undis- 
posed of. 

The  further  point  is  made  that  the  court  be- 
low had  no  juri«iiction  because  the  bill  only 
alleges  a  residence  in  this  State  of  one  year 
immediately  preceding  the  filing  of  com|^n- 
ant's  bill,  while  the  Statute  of  1867  (Pub,  Acts 
1897,  p.  101)  requires  a  residence  of- two  yean 
in  a  case  where  the  cause  for  divorce  occurred 
out  of  this  State.  It  is  argued,  in  support  of 
this  p<»nt,  that  the  bill  alleged  a  marriage  out 
of  the  Slate,  and  then  arers  acts  of  cruelty  im- 
mediately following  such  marriage,  thereby 
leaving  the  Inference  that  such  acts  occurtea 
out  of  this  State,  as  nodates  are  given  or  places 
named  where  or  when  said  acta  were  com- 
mitted. As  the  case  stands  in  this  court,  we 
caonot  consider  this  claim  of  defendant.  The 
bill  of  compl^nt  has  not  as  yet  been  demurred 
to.  The  case  now  stands  upon  bill  and  plea. 
The  court  below  had  a  right,  upon  a  proper 
showiing,  to  grant  temporary  alimony,  and  to 
enforce  iu  orders  granting  the  same.  While 
the  case  Is  being  diapoaed  of,  there  can  be  no 
injustice  in  treating  this  complainant  the  same 
as  other  complainants  in  divorce  cases.  When 
the  lower  court  determines  thai  she  had  no 
standing  in  court,  then  she  can  have  no  claim 
to  alimony;  but,  until  tbia  is  decided,  ^e  is 
before  the  court,  and  entitled,  if  without  means, 
to  the  usual  aid  afforded  in  such  cases  by  a 
court  of  equity. 

The  order  of  the  amri  below  is  affiriMd,  teitk 
ooet$  ofthia  appeal  to  eomptairuint. 

Sherwood,  Oh.  J.,  and  Obuq^la  and 
XrtNiyi  JJ.,  concurred. 

Oftvpbell,  J.,  dissenting: 

I  thiuK  no  temporary  allmonycan  be  granted 
where  the  marriage  is  in  dlqiute.  Ftbink, 
further,  that  the  lormei  divorce  inttceedlogs 
are  a  bar  to  the  present  claim  of  cwnididnanL 
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John  V.  FARWELL  et  al.^  AjipU., 

T..   

Go-hard  BECKER  «<  a2. 

(  IlL  ) 

Wtaero  doBFoeaare  readorod  acalut 


Note.— Action  for  contribution,  impHed  a«Bump- 
alt.  Smith  V.  Afimolt  (lOoh.)  1 L.  R.  A.  SIS,  note. 

eua  A. 


two  defendanta,  separatelr,  on  a  bill  to  oom- 
pel  BootrlbutlOD,  and  they  are  reversed  In  the 
appellate  court,  an  appeal  to  the  supreme  court 
from  the  decree  of  reversal  oaanot  be  sustained 
as  to  one  of  the  defeDdants  Against  whom  the 
JudfrmeDt  was  for  less  than  fl.OOOi 
S.  Creditors  who  attach  yoodsla  good 
flUth  In  the  enrdse  of  ordlnaiy  prudeooe  and 
oautlOQ,  with  DO  tntenttoa  of  oomnttClnc  i 
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I  or  Injarlng  an^oe,  but  with  the  hoaert  be- 
lief that  tnuutecB  by  the  debtor  were  fraudulent, 
are  not  wrouff-doera  Buoh  as  to  be  denied  the 
rl^ht  of  contribution  between  each  other  for  the 
damaffea  thereby  Incurred,  altbougrh  the  seizure 
tunu  out  to  have  been  unlawfuL 

8.  One  of  Bereral  attaching  eredlton 

who  has  omlsted  tn  defendlOK  actlonsfor  trespass 
brought  b7  a  claimant  of  the  yoods,  and  whose 
debt  haa  been  fuU7  paid  from  moneTs  arising  out 
of  a  sale  of  the  goods  under  the  attaofament,  may 
be  required  to  ooatrtbute  to  the  payment  of  the 
daniagei  reoovered  In  tlie  tmpaa  auttB  agaloat 
the  other  attaching  oredlton. 

(June  16.  UN.) 

APPEAL  br  plaintiffB  from  a  Judgment  of 
tbe  AppeUiUe  Court,  First  District,  rovers- 
iDg  a  judgment  of  the  Circuit  Court  for  Cook 
Coun^  in  their  favor  in  &n  action  to  compel 
contribution  by  defendants  as  to  the  amount 
collected  from  plaintiffs  as  damages  because  of 
the  attachment  of  certain  property  by  plaintiffs 
and  defendants.  IHmitaed  as  to  on»  a^MUee 
and  fwened  a*  ioth$titier. 
Tbe  facts  suffldentlj  appear  in  the  opinion, 
Memrs.  Tenn^,  BMubrd  *  Tennsy* 
for  appellants: 

Where  several  parties  are  ^Jotly  concerned 
in  a  transaction,  and  In  carrying  it  out  accord- 
ing to  arrangement,  and  without  any  intent  to 
injure  others,  are  nevertheless  made  liable  by 
some  invasion  of  another's  rights,  if  one  should 
be  compelled  to  make  good  the  loss,  he  may 
compel  contribution  from  his  associates. 

Cooley,  Torts,  p.  147;  JaeoiM  v.  Pollard,  10 
Cush.  287;  Bail^  v.  Bu$sing,  28  Conn.  466; 
Stanton  v.  MeMvUen,  7  HI.  App.  Humph- 
ry* V.  Fratt,  6  Bligh,  N.  a  164;  BetU  v.  Qib- 
dins,  2  Ad.  ^^  El.  67;  TopUt  v.  QraneJi  Biug. 
N.  0.  688;  Goldaborough  v.  Bant.  9  III.  App. 
206;  P&Oevy.Gottld,  18  HI.  App.  566;  Sewrin  v. 
JSddp,  52  111.  189;  Goioer  v.  Emery.  18  Me.  88; 
Bovfey.  Buffalo,  If.  r.  d  E.  R.Ga.STN.Y,  397; 
Castle  V.  Nt^eg,  14  N.  T.  832;  Stone  v.  Hooker, 
9  Cow.  154;  Coventry  v.  Barton,  17  Johns.  142; 
Lem^t  V.  DuBoit,  5  Paige,  Ch.  114;  Borback 
T.  mder,  18  Pa.  88;  Moore  v.  Appleton,  26  Ala. 
688;  DwitUUe  v.  Lowering,  12  Moak,  Eng.  Rep. 
SIS,  and  note,  U  R.  10  C.  P.  198;  Wootey  v. 
Bam,  2  Car.  ft  P.  417: 1  Parsons,  Coot.  87; 
Ankeny  v.  Moff^,  87  Minn.  109;  1  Hilliard, 
Torts,  186,  note  a;  1  Waterman,  Trespass,  §§  29, 
«1. 

The  fact  that  a  writ  issued  agaiost  one  parly 
was  ezticuled  by  seizing  goods  in  the  posaes- 
flioo  of  another  party,  who  claimed  to  be  tbe 
owner,  does  not  necessarily  preclude  contribu- 
tion. 

NeUcn  V.  Cook,  19  III.  440;  Aehston  v.  MiUer. 
2  Ohio  Bt  908;  SUintan  v.  MeMuBen.  7  111.  App. 
826. 

In  any  view  of  this  case  the  defendants  are 
liable  for  the  share  they  have  received  of  the 
proceeds  of  the  goods  seized  and  sold  in  the  at- 
tachment proceedings. 

BaeAr  v.  Wolf,  69  III.  470;  KUwert  v.  Binda- 
kopf,  46  Wis.  481;  WOU  v.  MeQeoeh,  71  Wis. 
196;  Brooka  v.  Ma/rtin,  69  D.  8.  2  Wall.  70  (17 
L.  ed.  782);  Planters  Bank  of  Tenn.  v.  Union 
Bank  of  Louisiana,  88  U.  S.'l6  Wall.  488  (21 
L.  ed.  478);  Runt  v.  Turner,  9  Tez.  885,  60 
Am.  Dec.  107. 
8L.B.A. 


Mr.  Frederic  trUmui*  for  appellee  Bhirk. 

Memt.  Beek  A  Chariton  and  Jolu  Olb- 
bona,  for  appellee  Becker: 

There  can  be  no  contrfbution  between  wrong- 
doers. 

MerrytBeather  v.  Nixan,  8  T.  R  186;  P«*v. 
Elli»,  2  Johns.  Ch.  181.  Lingard  v.  Bromiof, 
1  Ves.  &  B.  114,  117;  ThwaU  v.  Jwet.  1 
Band.  828;  Philipt  v.  Bigga,  Hardr.  164;  Beer- 
ingy.SarlafWinehelaea.iBix.&'P.  S70;  JVorris 
V.  Bia,  1  BOch.  202;  Hunt  v.  Lane,  9  Ind.  248; 
Preaeott  v.  Perkin$.  16  N.  H.  806;  JiUteher  v. 
Grocer,  11  N.  H.  868;  Niekeraon  v.  Wheeler,  118 
Mass.  295;  Jonee  v.  Orchard,  16  0.  B.  614; 
Bailey  v.  Buagii^,  28  Conn.  465;  Coventry  v. 
Barton,  17  Johns.  142;  Stone  v.  Hooker,  9 
Cow.  164;  Moorev.  Avpleton,  26  Ala.  688;  Avery 
V.  HaUey,  14  Pick.  174;  Caette  v.  JHoyee,  14  K 
Y.  829;  ArnOd  v.  Clifford,  2  Sumn.  288;  Hor- 
baehv.  Elder,  18 Pa.  38;  Beady.  Chicago Weat. 
Biv.  R.  Co.  8  m.  App.  517;  Minni*  v.  J^naon, 
1  Duvall{Ky.)  171;  AcHeamy.  MiUer,  180hio, 
1;  Anderson  v.  Saylora,  8  Head,  551;  Baird  v. 
Midvale  Steel  Worka,  12  PhUa.  255;  Herr  v. 
BaTier,  2  Mackey,  645;  Jaeoba  r.  Pollard,  10 
Cush.  287. 

If  the  person  seeking  redress  knew  the  act 
was  illegal,  or  if  the  circumstances  were  such 
as  to  render  kpnoraoce  of  tbe  illegality  inex- 
cusable, then  he  will  be  left  by  tbe  law  where 
his  wrongful  action  has  placed  him. 

Cooley,  Torts,  147-150.  See  Niehola  v. 
NowUng,  9&  Ind.  488;  WiOeinaon  v.  Loudon- 
$aek,  8  Hauls  &  8.  117;  Moore  v.  AppUton, 
Avery  v.  Halaey  and  Caatle  v.  Noyea,  supra; 
Atkinay.  Jt^nson,  43  Vt.  78;  Bhm  v.  White,  8 
Head,  121;  Adamaon  v.  Jarvia,  4  Bing.  66; 
BetU  V.  GibUna,  2  Ad.  &  El.  67;  Pearson  v. 
Skdton,  1  Mees.  &  W.  604;  Wooley  v.  Batte,  3 
Car.  &  P.  417;  Oooen^  t.  Barton,  supra. 

Ontl|r.  Oh.  J.,  delivered  the  opinion  of  tbe 

court: 

OH  HOIIQN  TO  DIBiaSS  APPXAIi. 

The  appellee  Elbert  W.  Shirk  has  entered  a 
motion  to  dismiss  the  appeal,  so  far  as  be  is 
concerned,  oo  the  nound  that  tbe  amount  in- 
volved is  less  than  91,000  and  the  judgment  of 
the  appellate  court  is  final.  The  biu  in  this 
case  was  brought  ajrainst  two  defendants, 
Becker  and  Sbirk.  The.  facts  set  out  in  the 
bill,  briefly  stated,  are  that  Farwell  &  Co., 
Becker.  Shirk's  firm  (Sherer,  Shh-k  &  Co.)  and 
Elsen  &  Co.  were  creditors  of  Oblquist  Bros., 
a  firm  ddng  business  at  Honticello  and  Center 
Point,  Iowa.  The  Arm  became  insolvent,  and 
made  Iraosfers  of  their  stock,  w4iicb  the  credit- 
ors cbdmed  were  fraudulent,  and  thereupon 
brought  attachinent  suits  through  tbe  same 
attorneys.  The  goods  were  sold  under  the  at- 
tachment proceedings,  and  enoasb  was  realized 
topsytheclaimsof  Farwell,  Becker  and  Shirk 
in  full.  Trespass  suits  were  brought  hv  the 
utrties,  who  purchased  the  goods  from  Oblquist 
Bros.,  against  the  sheriffs  who  made  the  levies, 
for  the  value  of  tbe  goods,  and,  after  con^er^ 
able  litigation  in  Iowa,  judgments  were  recov- 
ered by  the  plaintiffs  in  both  of  the  suits,  which 
judgments  were  paid  by  Farwell  &  Co.  They 
also  paid  certain  costs  and  expenses  of  defend- 
ing tue  suits,  and  brought  Uus  bill  to  compel 
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Becker  and  Shirk  to  ctmtrfbute  pro  rata  to  the 
myment  of  the  amount  they  had  paid  out. 
The  circuit  court  entered  a  money  decree  re- 
quiring Becker  to  pay  complainants  $5,047.75, 
and  requiring  Shirk  to  pay  $554.74.  To  re- 
verse the  decrees  each  defendant  took  separate 
appeals  to  the  appellate  court.  Ttie  appellate 
conrt  reversed  both  decrees,  and  remanded  the 
cause,  with  directioDs  to  dismiss  the  bill  {Becker 
T.  Farvdt,  26  III  App.  482),  and  toreverae  that 
tudgment  complainants  appeal  to  this  court. 
We  think  it  is  plain  that  tnia  court  has  no  ju- 
risdiction, so  far  as  the  defendant  Shirk  is  con- 
cerned. Although  two  parties,  Becker  and 
Shirk,  were  made  defendants  to  the  bill,  the 
action  is  against  each  defendant  to  enforce  a 
aeparate  and  distlnet  UaUltty.  The  item  relied 
upon  was  separate  as  toeach  defendant,  and  so 
was  the  recoverv.  Shirk  was  in  no  manner 
connected  with  decker  as  to  the  chiim  against 
him,  nor  was  Becker  In  any  manner  liable  as 
respects  the  claim  against  Shirk.  Where  the 
amount  against  each  defendant  is  separate  and 
distinct,  as  is  the  case  here,  the  two  amounts 
cannot  be  united  so  as  to  confer  jurisdiction, 
but  each  must  be  treated  as  a  separate  suit,  and, 
if  the  amount  involved  as  to  either  one  is  not 
large  enougb  to  confer  jurisdiction,  tbe  appeal 
must  fall.  See  Ballard  Paving  Co.  v.  Mvaord, 
100  V.  B.  147  [35  L.  ed.  691]. 

The  appeal  at  to  appellee  SMrtt  «iU  be  die- 
miaaed. 

ON  THB  MBBITS. 

Several  questions  have  been  discussed  by 
counsel  in  the  argument,  but  there  is  but  one 
question  of  any  importance  presented  by  the 
record,  and  lhat  is  whether  complainants  in 
tbe  original  bill,  appellants  here,  have  the  rlgbt 
to  require  Gerhard  BeckOT  to  contribute  to  the 
payment  of  the  judgments  rendered  in  the  Dis- 
trict Courtaof  Jones  abd  Lvon  Counties,  Iowa, 
and  costs  which  the  oomplainanls  had  paid  in 
consequence  of  the  levv  on  the  goods  as  the 
property  of  Oblquist  Bros.  It  is  insisted  by 
appellee  that  in  the  attachment  and  sale  of  the 
floods  in  Iowa  the  ramplainants  and  Gerhard 
Becker,  the  defendant,  were  all  wrong-doers, 
and  that  no  right  of  contribution  exists  between 
wrong-doers.  There  are  cases  which  hold 
that  no  right  of  contribution  exists  between 
wrong-doers.  Merrytoeather  v.  IN^n,  8  T.  R. 
186,  may  be  regarded  as  a  leading  case  od  the 
suMect.  Nichols  v.  Nmeling^  88  Eid.  488;  Peck 
V.  Elite,  2  Johns.  Cfa.  181;  Cumpeton  v.  Lam- 
bert, 18  Ohio,  81,  and  8palding  v.  Oaka,  42  Vt. 
84S,— hold  the  same  doctrine. 

There  are  other  cases  where  Hie  same  rule 
has  been  declared,  but  we  do  not  think  the 
weight  of  authority  sustains  the  doctrine  that 
no  right  of  contribution  exists  between  wrong- 
doers, as  it  is  broadly  stated  in  Merryteeather  v. 
Nixan.  Indeed,  the  later  English  cases  do  not, 
in  ous  opinion,  sustain  the  doctrine  as  it  is  laid 
down  in  that  case. 

The  question  arose  in  Adameon  v.  Jarvit,  4 
Bing.  66,  and  in  passing  upon  the  question, 
among  other  thing^s.  Best,  Cn.  /..said:  "It  was 
certainly  decided  m  Merrywealher  v.  Niian  that 
one  wrong-doer  could  not  sue  another  for  con- 
tribution. Lord  Kenyon,  however,  said  'that 
the  decision  would  not  affect  cases  of  indem- 
nity, where  one  man  employed  another  to  do 
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acta  not  unlawful  in  thenue]veB,fortbeparpoae 
of  asserting  a  right.'  This  is  the  only  decided 
case  on  tbe  subject  that  is  intelligible.  .  .  . 
The  case  of  Philipe  v.  Bigge,  Uaidr.  IM,  waa 
neverdecided;  buttbecourtof  chancery  seemed 
to  consider  thu  case  of  two  sheriffs  of  Middle- 
sex, where  one  had  paid  the  damages  in  an  ac- 
tion for  an  escape,  and  aued  tbe  other  for  contri- 
bution, as  like  the  case  of  two  joint  obligors. 
From  the  inclination  of  the  court  in  tbe  last 
caae,  and  from  the  condnding  part  of  Lturd 
Kenyon's  judgment  in  Merryweaiher  v.  Nixa», 
and  from  reason,  justice  and  sound  policy,  the 
rule  that  wrong-doers  cannot  have  redress  or 
contribution  against  each  other  is  confined  to 
cases  where  the  person  seeking  redress,  must  be 
preaumed  to  have  known  that  he  waa  dmng  an 
unlawful  act." 

What  was  said  In  the  case  cited  was  approved 
in  a  later  case.  Betta  v.  Gibbine,  2  Ad.  &  El. 
57.    See  also  Wooley  v.  Batte,  3  Car.  &  P.  417. 

Story  on  Partnership,  %  220,  after  stating  what 
is  regarded  as  the  general  rule  that  no  right  of 
contribuUon  is  allowed  by  the  common  law  be- 
tween Joint  wrong-doers,  says:  "But  the  rale 
is  to  be  understood  according  to  its  trae  sense 
and  meaning,  which  is,  where  the  tort  la  a 
known,  meditated  wrong,  and  not  where  the 
{larty  to  acting  under  the  supposition  of  the  en- 
tire innocence  and  propriety  of  the  act,  and  the 
tort  is  merely  one  of  construction  or  inference 
of  law."  Armetnmg  Co.  v.  Clarion  Co.  06  Pa. 
218,  sanctions  the  nile«nnoanced  in  Story,  and,, 
after  reviewing  the  authorities  on  the  questloD, 
holds  that,  where  the  tort  Is  a  known,  medi- 
tated wrong,  contribution  cannot  be  had,  bnt^ 
where  tbe  party  is  acting  under  tlie  suppciritiMi 
of  the  eutire innocence  and  proprietyof  theatx, 
contribution  may  be  awarded. 

In  Bailey  v.  Btttting,  28  Conn.  455,  a  leading 
case  on  the  subject,  it  waa  held:  "The  rule 
that  there  can  be  no  contribution  among 
wrong-doers  has  so  many  exceptions  that  itcan 
hardly  with  propriety  be  called  a  general  rule. 
It  applies  properly  only  to  cases  where  there 
has  been  an  intentional  violation  of  law,  or 
where  the  wrong-doer  is  to  be  presumed  to 
have  known  that  the  act  was  unlawful." 

In  Jaaibe  v.  P&Uard.  10  Cnsh.  287,  the  Su- 
preme Court  of  Massachusetts  states  tlie  law  as 
follows:  "No  one  can  be  permitted  to  relieve 
himself  from  theconseqnences  of  having  inten- 
dooally  committed  an  unlawful  act,  by  se^- 
in^  an  indemnity  or  contribution  from  those 
with  whom  or  by  whose  authority  such  unlaw- 
ful act  was  committed;  but  justice  and  sound 
policy,  upon  which  this  salutaryrule  is  found- 
ed, alike  require  that  It  should  not  be  extended 
to  cases  where  parties  have  acted  in  good  faith, 
without  any  unlawful  desiim,  or  for  tbe  pur- 
pose of  asserting  a  right  in  themselves  or  others, 
allhouefa  they  may  have  thereby  infringed  up- 
on thelegal  rights  of  third  persons.  It  isonly 
when  a  person  knows,  or  must  be  presumed  to 
know,  that  bis  act  was  unlawful,  that  the  law 
will  refuse  to  aid  him  in  seeking  an  indemnity 
or  contribution.  It  is  tbe  unlawful  intention 
to  violate  another's  rights,  or  a  willful  igno- 
rance and  disregard  of  those  rights,  which  de- 
prives a  parly  of  legal  remedy  in  such  cases." 

AcJteeon  v.  lailler,  2  Ohio  St.  208,  is  a  caae 
in  its  facts  quite  similar  to  the  present  case. 
In  the  disctission  on  the  right  of  contribution^ 
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the  Snrxrame  Court  of  Ohio  add:  "The  rale 
that  no  contribntion  lies  between  trespassers, 
we  apprehend,  Is  one  not  of  universal  appliea- 
tioD.  We  suppose  it  only  applies  to  cases 
where  Ithe  persons  faave  engaged  together  in 
doing  wantonly  or  knowingly  a  wrong.  The 
case  may  happen  that  persons  may  join  in  per- 
forming an  act  which  to  them  appears  to  be 
right  and  lawful,  but  which  may  turn  out  to 
be  an  in  jury  to  the  rights  of  some  third  party 
who  may  have  a  right  to  an  action  of  tort 
a^nst  them.  In  such  case,  if  one  of  the  par- 
ties who  have  done  the  act  has  been  compelled 
to  pay  the  amount  of  the  damage,  is  it  not  rea- 
sonable that  those  who  were  engaged  with  him 
in  doing  the  injury  should 'pay  their  propor- 
tionf 

After  reriewing  the  authorities,  the  court 
holds  that  the  legal  rule  is  that  where  parties 
tbhik  they  are  doing  a  legal  and  proper  act  con- 
tribution will  be  had,  but  where  the  parties  are 
conscious  of  doing  a  wrong  courts  will  not  in- 
terfere. See  also  Coventry  y.  Barton,  17  Johns. 
142. 

Under  the  authorities,  we  think  It  is  clear 
that  if  the  attaching  creditors,  at  the  time  they 
sued  out  their  attachments  and  seized  the  goods, 
acted  io  good  faith,  exercising  such  prudence 
and  caution  as  an  ordinarily  prudent  person 
would  exercise,  with  no  intentiou  of  commit- 
ting a  trespass  or  Injuring  anyone,  but  with  the 
honest  behef  that  the  transfers  made  by  OhI- 

aaist  Broa.  were  fraudulrat  as  to  creditors,  the 
Ight  of  coDtrtbutlon  exists,  although  it  ulti- 
mately turned  out  that  the  seizure  of  the  goods 
was  unlawful  and  unwarranted.  The  facts 
anrrounding  the  transaction  at  the  time  the  levy 
was  made  were  such,  in  our  opinion,  as  to  lead 
any  prudent  person  to  believe  that  the  goods 
were  liable  to  be  attached  by  creditors,  as  was 
done.  Oblquist  Bros,  were  at  the  time  of  the 
pretended  sale  largely  indebted  to  varioiis  par- 
ties. A  day  or  two  before  the  attachments  is- 
sued tbeyclalmed  to  have  sold  the  Monticello 
store  to  W.  A.  Tunbe^,  and  the  other  stock  to 
U.  A.  Tunberg  and  FT  B.  Ohlquist,  another 
brother.  No  effort  was  made  to  adjust  or  pay 
their  liabilities.  They  retained  no  other  prop- 
perU  liable  to  levy  or  sale.  These  and  other 
kindred  facts  were  brought  to  the  attention  of 
the  attaching  creditors  before  they  proceeded 
to  seize  the  goods.  If  the  sales  were  fraudu- 
lent, although  the  possession  of  the  goods  was 
turned  over  to  the  purchaser,  the  creditors  had 
the  right  to  levy.  Were  not  the  facts  sur- 
rounding the  transaction  such  that  a  reason- 
ably prudent  person  might  well  believe  that  an 
attempt  had  been  made  to  defraud  cieditorsr 
If  so,  it  cannot  be  said  that  the  attaching  cred- 


itors. In  making  the  levy.  Intentionally  vio- 
lated the  law.  nor  were  they  presumed  to  have 
known  that  the  levy  was  unlawful.  The  fact 
that  the  goods  when  attached  were  in  the  pos- 
session of  Tunberg  is  not  a  controlling  fact. 
The  surrounding  circumstances  Indicated  that 
the  pretended  sale  was  fraudulent,  and  if  fraud- 
ulent, as  it  appeared  to  be,  the  creditors  bad  a 
right  to  attach  the  goods,  although  in  posses- 
sion of  a  pretended  purchaser,  and  a  seizure 
under  such  circumstances  cannot  be  regarded 
as  toriious. 

As  to  the  equities  of  the  case,  they  are  with 
the  complainants.  The  defendant  as  well  as 
complainants  sued  out  attachments  which  were 
levied  on  the  goods;  be  assisted  in  defending 
the  actions  brought  by  the  claimant  of  the 
goods;  his  debt  was  fully  paid  from  money 
arising  out  of  a  sale  of  the  goods  under  the  a^ 
tacbment,  and,  as  the  complainants  have  beoi 
compelled  to  refund  the  value  of  the  goods, 
equity  and  fair  dealing  unite  in  requiring  the 
defendant  to  contribute  his  just  proportion  of 
the  burden  which  has  been  cast  upon  tbe  com- 
plainants on  account  of  the  seizure  and  sale  of 
thegoods. 

We  think  the  decree  of  the  circuit  court  hold- 
ing Becker  liable  to  contribute  was  correct. 
One  other  fact  remains  to  be  noticed.  It  ap- 
pears  from  the  evidence  that  tbe  complainants, 
when  they  paid  the  two  judgments  rendered 
against  them  fortakiog  the  gcwds,  did  not  have 
the  judgments  receipt«i  and  canceled,  but  they 
were  assigned  to  I^rkhurst,  who  was  an  at- 
torney of  complainants.  The  decree  treats  the 
judgments  as  belonging  to  complaiii8nts,whicb 
IS  tbe  fact;  but,  as  they  were  assigned  to  Park- 
burst,  we  think  the  decree  should  be  modified, 
requiring  complainants  to  procure  an  assign- 
ment 01  the  judgments  from  Parkburst,  and 
file  the  same  with  the  decree  as  a  cmdition  pre- 
cedent to  the  issuing  of  an  execution  to  collect 
the  amount  found  due  by  the  decree.  In  this 
respect  the  decree  of  ;the  circuit  court  will  be 
modified;  in  all  other  respects  it  will  be  af- 
firmed. 

Theju^ment  of  the  Appellate  Court  M  to  de- 
fendant Becker  mil  be  revert^. 

Viakgmdev,  J.,  dissenting: 

I  concur  in  the  views  expressed  and  the  con- 
clusion reached  by  the  appellate  court  in  the 
opinion  delivered  by  Mr.  Jvtiiee  l^ley,  then 
of  that  court,  and  reported  as  Becker  v.  .Far- 
welt,  25  III.  App.  482. 

Bailey,  J.,  having  heard  this  case  in  the 
appellate  court,  took  no  part  in  its  decision 
here. 
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Minerva  J.  BEAVER,  Exrx.,  etc.,  Beept., 
e. 

Charles  C.  BEAVER  etal,  Admrs.,etc.,  Appte. 

i  N.T.  ) 

X.  No  tmat  can  be  Implied  flram  a  mere 


depoflit  In  a  savinga  bank  by  one  person  In  the 
name  of  another. 

8.  AdepoeltofmonM-inaaavlnirabaiilc 
la  the^aame  of  ttie  dapoaUor'a  mtm,  viio 
does  not  appear  ever  to  have  known  of  It,  does 
not  show  a  gift  to  him,  where  ttie  depositor  re. 


NOTB.-Gfft  defined. 
A  gift  le  a  contract  executed.  The  act  of  execu- 
tion Is  the  delivery  of  poesession.  Without  d^very 
6L.R  A. 


It  Is  only  a  oontraat  to  give,  not  binding  for  want 
of  conalderatdon.  Be  Campbell's  Estate,  7  Pa.  100; 
Withers  V.  Weaver,  10  Pa.  801;  Klddn  v.  Kidder,  Sft 
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talned  the  pMB-book  for  many  years  afterwards, 
detUoir  wHh  the  aooount  as  bla  own,  and  hj  tbe 
rules  of  the  bank  parments  oould  be  made  to  any 
penon  presentf  ns  tbe  book,  but  to  no  one  elae. 

iDanforth,  J.,  dtoento.} 

(NpTember  M,  USB  J 

A  PPEAL  hj  defendants  from  a  judgment  of 
IX  the  General  Term  of  the  Supreme  Court, 
^hird  Department,  affirming  a  judgment  of  the 
Ulster  Circuit  in  favor  of  piaintifl  in  an  action 
recover  the  amount  of  a  cntaln  bank  depos- 
it al](«ed  to  have  belonged  to  plaintiff's  testa- 
tor, aUhoiwh  made  by  and  remaloiDg  within 
the  control  of  defenduto'  intestate.  Bnened. 

Statement  by  Andrews,  J.: 

The  action  was  commenced  by  the  plaintiff, 
as  executrix  of  Asiel  6.  Beaver,  against  tbe 
Ulster  CouDtv  Savings  Institution,  to  recover 
certain  deposlu  amounting  to  the  sam  of  $2,800 
or  thereabouts,  standing  to  his  credit  on  tbe 
books  of  the  bank.  Theadministratorsof  John 
O.  Beaver  f^laiming  tbe  money  as  part  of  his 
estate,  they  were  substituted  as  defendaDts  in 
place  of  tbe  bank,  the  money  having  been 
brougbt  into  court.  Tbe  question  litigated 
was  whether  the  mouOT  represented  by  the  de- 
posits and  the  accnmuiatiMis  had  beni  vested 
in  Aslel  O.  Beaver,  as  a  gift  from  John  O. 
Beaver.  Tbe  account  with  tbe  bank  consisted 
of  two  deposits,— one  July  5,  1868,  of  $864.04. 
and  one  of  October  5,  1886,  of  $140.96,— mak- 
ing in  Uie  aggre^te  $1,000,  and  tbe  accumula- 
tions thereon.  It  is  undisputed  that  the  de- 
posit $854.04  was  made  in  person  by  John  O. 


BT  or  Appeals.  Nov., 

Beaver,  and  that  the  money  de|X>3lted  belonged 
to  him.  Tbe  only  evidence  to  sustain  the 
claim  that  it  was  given  by  bim  to  Asiel  O. 
Beaver  is  found  in  the  relations  between  them 
and  tbo  drcumstaoces  attending  the  deposit. 

Asiel  O.  Beaver  was  the  son  of  John  O.  Bea- 
ver, and  In  1860  was  aeveoteen  years  of  age, 
and  resided  with  his  father,  as  one  of  a  family 
of  thirteen  children.  John  O.  Beaver  made 
the  deposit  of  July  6, 1866,  in  tbe  name  of  Asiel. 
Tbe  rules  of  the  bank  required  that  on  making 
tbe  first  deposit  tbe  depositor  should  subscribe 
a  declaration  of  his'assent  to  the  by  laws  of 
the  in^tution,  and  his  promise  to  abide  1^ 
them.  John  0.  Beaver,  at  the  date  of  the  flist 
deposit,  signed  in  his  own  name  a  declaration 
presented  to  bim  by  tbe  treasurer  of  tbe  bulk, 
commenciDg  with  the  words:  "I,  Asiel  G. 
Beaver,  of  Esopus,  Ulster  County,  hereby  re- 
quest tbe  officers  of  the  Ulster  County  Savings 
uwtitution  to  receive  from  me  $8G4,  and  open 
an  account  with  me,"  etc.  At  Uw  same  bme 
the  savings  bank  entered  on  Us  books  an  ac- 
count beglunlng,  "Dr.,  Ulster  County  Savinn 
Bank,  io  account  with  Asiel  Beaver,"and  cred- 
iting said  Asiel  with  the  deposit  of  $854.  Un- 
der the  name  of  Asiel  Beaver  were  originally 
writlen  the  words,  "Payable  to  John  O.  Bea- 
ver." Tbe  bank  also  at  the  saqie  tinw  iasoed 
and  delivered  to  John  O.  Beaver  a  pass-book, 
with  a  similar  entry  as  in  the  account  on  the 
books  of  the  bank,  containing  also,  as  original- 
ly written,  tbe  words,  "Payable  to  John  O. 
Beaver."  These  words  io  tbe  account  and  in 
tbe  pass-book  were  in  the  handwriting  of  the 
treasurer  of  tbe  bank,  and  were  written  at  tiie 
same  time  and  by  the  same  hand  as  the  other 


Pa.  £08:  Trou^h^B  ^tate,  76  Pa.  116;  Zimmranian  7. 
Streeper,  Id.  147:  Scott  v.  Lauman.  104  Pa.  605. 

A  gift  lnt«r  vivnt  Is  an  immediate,  voluntarj  and 
gratuitous  transfer  of  personal  property  by  one  to 
another.  Flanders  V.  Blaiidy.S  West.  Bap.  418,  46 
Ohio  at  m 

A  donation  Inter  vtvo»,  as  dfstinffulsbed  from  a 
donatio  mortla  causa,  does  not  require  actual  deltv- 
ery,  and  It  Is  sufflolent  to  complete  a  gift  Inter  vtvoa 
that  the  conduct  of  the  parties  should  show  that 
the  ownership  of  the  chattels  has  been  changed. 
FoalUn  v.  Poullaln,  79  Ga.  11. 

Intent  alone  not  at^^lcient. 

An  intention  to 'give  isnotaglft;  and  so  long  as 
tbe  gift  la  leftJlnoouiplete,a  court  of  equity  will 
notinterfereandgivelteffeot.  Flandenv.  Blandy, 
9  Weet.  Bep.  418, 46  Ohio  St.  10^  Snowden  v.  Bekl, 
6  Cent.  Bep.  880, 67  Hd.  18a 

To  constitute  a  valid  gift,  the  transfer  must  be 
consummated,  and  not  remain  icoomplete  or  rest 
In  mere  Intention;  and  this  Is  so  whether  tbe  gift  is 
byd^veryonlr. orbrtheoreatkin  of  atrust  in  a 
third  person  or  In  the  donor;  enough  must  be  done 
to  pass  the  title.  Oano  v.  Flak,  1  Weat.  Bep.  6(»,  4S 
Ohio  St.  462;  Bobinson  v.  Blng,  72  He.  140;  Harden 
V.  Uayam,  8  New  Eng.  Bap.  82, 142  Mass.  448:  Dlokea- 
chled     Exchange  Bank,  28  W.  Ya.  S40. 

A  gift  of  r  chattel  to  take  effect  In  the  future  la 
without  oonsldemtlon  and  not  enforceable.  De- 
livery, elthw  actual  or  oonatruotlve,  must  be  shown 
to  establtah  It  Togel  v.  Oast,  2  West.  Bep.  418, 20 
Mo.App.10l. 

The  mere  poeseasion  of  the  subject  of  the  alleged 
gift,  unaooompauled  bj  proof  of  Its  delivery  by  the 
donor  to  tbe  donee,  is  Inauffldent  to  establish  It  as 
a  fflfteltber  Alter  vtma  or eoiua  mortis.  Diokeschled 
T.  BxohBJige  Bank,  18  W.  Va.  SU. 
6L.R.A. 


The  gift  of  a  8avlng8>bank  book  ftom  husband  to 
wife,  eauaa  mortto.  Is  not  valid  wlttiout  dellverr,  al- 
though tbe  book  is  already  In  her  possession;  and 
bis  saying  to  ber,  "ITou  may  have  It."  or,  "You  may 
keep  It:  It  Is  youn,"  Is  not  sulBotnit  to  pass  the 
property.  Drew  v.  Hagerty,3L.B.  A.290,81  M&28L 

Where  there  are  olrcumstancea  attending  an  al- 
leged gift,  which  reasonably  excite  suspicion  as  to 
whether  there  was  a  gift  in  fact,  the  proof  murt  be 
such  as  to  remove  susploloii.  Lewis  v.  ]Ienltt,4S 
Hun.  lU. 

Ddivery  essential  to  completed  gift. 

Delivery  Is  essential  to  a  gift,  and,  whether  It  be 
inter  vtvot  or  cauaa  mortis,  there  must  be  an  actual 
handing  over,  with  the  intent  to  transfer  the  right 
of  property  and  possession.  Johnson  v.  Stevens,  22 
La.  Ann.  144:  Hanson  v.  Hlllett;  6fi  Me.  184;  Garleton 
V.  Lovejoy,  64  He.  446;  Bgerton  v.  Rgerton.  17  N.  J. 
Eq.  410;  DUts  v.  Stevenson,  1?  N.  J.  Bq.  407:  Buscbtan 
v.  Hughart,  28  Tnd.  418;  Peeler  v.  Guilkey.  27  Tex. 
366;  Ourry  v.  Curry,  80  Go.  267;  CarsweU  v.  Ware,  30 
Oa.  267;  Ward  v.  Turner.  1  Lead.  Gaa.  in  Bq.  4th  Am. 
ed.1233;  Basket  v.  HasseU,  107  U.  S.  flOe  (27  L.  ed.  BOO). 

There  must  be  an  actual  delivery  or  some  act 
which  Is  In  law  equivalent  thereto.  Petera  v.  Fttrt 
Madison  Const.  Co.TSTowa,  40K;  Bnowden  t.  Betd.  8 
Cent.  Bep.  686,  67  Ud.  ISO;  Fbmders  v.  Blandy.  > 
West  Bep.  417,46  Ohio  St.  108. 

It  may  Id  some  cases  be  a  symbolical  delivery. 
Vogel  V.  Oast,  2  WMt  Bep.  418. 20  Mo.  App.  104. 

A  donation  inter  vivoa,  duly  acoepted  by  the  do- 
nee, need  not  be  accompanied  by  any  other  deliv- 
ery.  Bauxet  v.  Bauxet.  38  La.  Ann.  60B. 

The  donor  must  part  with  the  dominion  and  con- 
trol of  tbe  subject  matter  and  traosfer  It  to  the 
donee,  where  tbe  thing  ii  Incapable  of  manual  de- 
livery. Snowden  v.BeU,8  Cent.  Bep.  Mkflr  Hd 
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part  of  the  entries.  But  before  the  deliverj  oC 
the  pass-book  the  words  "Payable  to  John  O. 
Beaver"  were  erased  therefrom,  and  the  same 
erasure  was  made  in  the  accoont  on  the  bank 
books.  How  the  InterUneatioo  came  to  be 
made  fn  the  first  instance  does  oot  appear,  nor 
does  it  appear  at  whose  suggestion  or  under 
what  circumstauces  the  erasures  were  made. 
Subsequently,  on  October  S,  1866,  another  de- 
posit of  1145.06  was  made  to  the  account,  and 
credited  on  the  pass-book. 

There  are  do  facts,  except  as  above  stated, 
tending  to  show  a  gift  of  the  money  deposited 
to  Aaiu.  On  the  ottacr  hand,  many  dicnm- 
Btances  were  shown  which  aie  dalmed  to  he 
inconsistent  with  a  gift  by  the  fathw  to  the  son 
of  the  money  deposited .  Tlie  son  married  a 
few  years  after  the  deposit  was  made,  and  died 
in  1^6,  twenty  years  after  the  date  of  the  de- 
posits, being  then  of  the  age  of  thirty -seven 

J 'ears,  leaving  a  wife,  but  no  children,  surviv- 
Dg.  John  O.  Beaver,  the  father,  died  in  18S8. 
The  father  retained  possession  of  the  pass-book 
at  ail  times  until  his  death.  In  April,  1867,  he 
drew  $27.29  from  the  account,  and  signed  a 
receipt  therefor  in  the.  pass-book  in  his  own 
name.  No  other  sum  was  ever  drawn  from 
the  account  From  time  to  time  John  O.  Beaver 

{>reeented  the  pass-book  to  the  lumk  to  have  the 
nterest  credited,  and  the  bank  officers  had  no 
dealings  with  any  other  person  in  respect  to 
the  account.  Tliere  is  no  evidence  that  Asiel 
G.  Beaver  ever  h^  the  pass-book  In  his  pos- 
session, or  knew  of  the  deposits. 

In  Hay,  1870,  Asiel  opened  an  individual  ac- 
couDt  at  the  bank  in  his  own  name,  which  con- 
tinued until  March,  1886,  when  he:  drew  out 
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$1,818.66,  in  full  of  tbeacoount.  It  appears  that 
John  O.  Beaver  had  eight  or  nine  pass-books 
in  the  bank,  representing  deposits  made  in  the 
names  of  other  persona.  He  left  at  his  death 
real  estate  of  the  value  of  $12,000  to  $1S,000, 
and  more  than  $20,000  in  personal  property. 
One  of  the  rules  of  the  bans  provides  that 
"drafts  may  be  made  personally,  or  by  the  or- 
der in  writjng  of  the  depositor  (if  the  institu- 
tion have  the  signature  of  the  party),  or  by  let- 
ters of  attorney,  duly  autbenticated;  but  no 
person  shall  have  the  right  to  demand  any  part 
of  his  principal  or  interest  without  producing 
the  oru;inal  hook,  that  sach  payment  may 
entered  thereon;"  and  another  dedares  tnat, 
"although  the  institution  will  endeavor  to  pre- 
vent fraud  or  impositions,  yet  all  payments  to 
persons  presenting  the  pass-books  issued  by  it 
shall  be  valid  payments  to  discharge  the  insti- 
tution." The  nues  were  printed  on  the  pass- 
booka  of  the  bank. 

Mr.  A.  T.  Clearwater, with  Meaar^,  Xaw- 
ton  &  Stebblnn*  for  appellants: 

The  deposit  made  under  the  circumstances 
found  or  established  as  matters  of  fact  in  this 
case  was  not  a  gift  of  the  subject  matter  there- 
of, within  the  requirements  of  law. 

Re  Orawford,  6  L.  R.  A.  71,  llS  N.  Y. 
56a 

The  one  constant  quality  that  perdsts  in  all 
the  various  modes  of  delivery  effectual  for  the 
transfer  of  the  title  is  (hat  it  serves  to  devest 
the  donor  of  every  vestige  of  dominion  or  con- 
trol over  the  property. 

See  Ourrp  v.  Fowr$,  70  N.  Y.  812;  Toung 
V.  Tountfy  80  N.  Y.  423;  Jaekmm  v.  TaerUy- 


laO;  BiAMk  T.Grote.6  Omt  Bep.  a»,     N.  J.Eq. 

ass. 

The  subject  of  the  grtft  mmt  be  delivered  either 
to  the  donee  or  to  some  person  for  bis  use  and  ben- 
efit, and  the  donor  must  part  with  all  dominion 
over  the  property,  and  the  title  must  vest  in  the 
dooeei,  sntijeot  to  the  rlgrht  of  the  donor  at  any  time 
to  revoke  the  gUt.  Daniel  v.  Smith,  7S  Cal.  548. 

Where  the  alleged  donor  said  to  his  wife,  "I  give 
these  bonds  to  yon,  and  I  show  you  how  to  out  the 
conpons  so  tlMt  you  may  know  how  to  do  It  your- 
self, and  use  the  money  for  your  Uvlng',"  but  did 
not  deliver  them  to  her,  but  put  them  in  a  place  to 
which  she  bad  no  aooeas,  and  drew  the  proceeds 
bdmseH.  there  was  no  sift.  Peters  v.  Fort  Madison 
Const.  Co.  7S  Iowa,  MB. 

Donations  inter  vtoos  are  sutiject  to  an  Imidled 
condition  tiiat  If.  at  the  death  of  the  donor,  the  do- 
nation shall  be  in  exoees  of  the  disposable  portion 
as  then  ascertained,  it  will  be  revoked  or  resolved 
to  the  extent  of  suohezoesB.  Teorier  t.  Rouaeel,  41 
lAAnn.  ,8  Bo.  Bep.  (MB. 

Where  it  Is  within  the  power  of  the  irlver  to  oon- 
trol  or  oanoel  the  gift,  a  gftt  intnr  vivo»  1b  not  es- 
tablished. Waynesburg  CoUeee's  App.  1  Cent. 
Bep.  983.  Ill  Pa.  lao. 

Deport*  of  fund  in  trtuit  for  another. 

To  constitute  a  gift,  there  must  have  been  a 
transfer  of  the  fund  to  the  claimant,  or  at  letut  a 
transfer  of  It  to  the  depositor  as  trustee  for  the 
olalmant.  Sweeney  v.  Boston  F.  C  Sav.  Bank,  liS 
Has.  884;  Sherman  v.  New  Bedford  F.  C.  Sav.  Bank, 
188  Mass.  581. 

Where  a  oertlfloate  of  deposit  Is  delivered  by  a 
pencm  doihiir  his  lUness,  In  anticipation  of  death, 
to  anotiMr  person  f  or  the  use  of  a  third.  It  Is  a  vaUd 
gift  eauaa  mortis,  and  the  title  passes  from  the 

6  L.  a  A. 


death  of  the  donor,  although  the  oertlfloate,  paya- 
ble to  the  latter^  order,  has  not  been  Indoraed  by 
him.  Conner  v.  Boot,  11  CcAo.  183. 

Depoelta  by  a  father,  made  in  the  presence  of  his 
daui^ter,  Of  money  In  a  bank  In  her  name  and  for 
her  use,  followed  by  other  deposits  to  her  credit 
entered  In  a  pass-book  supplied  by  the  bank  and 
delivered  by  talm  to  the  daughter,  constitute  a 
completed  present  gift  of  the  money  deposited. 
He  Oawford.  &  L.  B.  A.  71, 118  N.  T.  SSQ. 

Where  there  Js  an  express  declaration  of  trust  in 
the  donor  of  a  gift,  the  rule  which  requlreB  cessa- 
tion of  control  and  dominion  by  the  dCKiorovarttie 
personal  property  which  la  irlven  is'not  appUoahle. 
MUler  V.  Clark,  40  Fed.  Bep.  lit. 

A  gift  of  a  deposit  In  a  savings  bonk  Is  efteoted 
where  the  depositor  has  new  pass-books  made  out 
In  the  names  of  the  doneea,  who  are  required  to 
sign  a  signature  boolc  in  the  bank,  although  thedo- 
nor  retains  possession  of  the  books,  with  theezpress 
purpose  of  preventing  the  donees  from  drawing 
and  spending  the  money  during  her  life,  and  an  w 
try  is  made  on  the  boola  to  tht:  effect  that  the  donor 
alone  has  power  to  draw.  Hlller  v.  Clark,  40  |Fed. 
Bep.  15. 

Where  the  entire  fund  on  deposit  Is  ssslvned  by 
depodtor  to  be  paid  upon  his  death  to  the  assignee, 
the  money  to  be  drawn  out  only  on  production  of 
the  book,  which  is  delivered  by  the  aaslgnor  to  the 
assignee,  the  ownership  of  Uie  mooey  becomes 
vested  lu  the  latter,  subject  to  the  happening  of  the 
future  event,  the  assignor^  death,  when  It  may  be 
withdrawn.  BcfaoUmler  v.  Sohoendelen  (Iowa)  48 
N.  W.  Bep.  m. 

An  assignment  written  in  a  bank  book,  directing 
the  payment  to  the  order  of  the  assignee  of  all  the 
within  deposit  at  the  assignor's  death,  to  not  of  It- 
self sufficient  to  create  a  vested  It 
Digitized  by ' 
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Third  Street  H,  Co.  SSN.  Y.  520;  Orangiae  v. 
Arden,  16  Johns.  288;  Trm  v.  Shannon,  78 
N.  T.  446;  Sotg  t.  WiOmm.  47  N.  T.  880. 

If  the  ^ft  did  not  take  effect  iininediately 
on  the  deposit,  but  sometliiof  more  waa  to 
be  done  to  complete  the  tranner  of  tJtie,  then 
the  deposit  alone  did  not  amount  to  the  delir- 
ery  required  by  law. 

Eoitman  v.  Woronoeo  Sati.  Bank,  186  Mass. 
SOS. 

The  bank,  under  such  a  form  of  d^>osit,  did 
not  become  the  debtor  prima  facie,  oi  the  mere 
name  upon  ita  books  until  the  penon  aoswer- 
ing  to  that  name  manifested  !n  some  form  bU 
assent  to  Iiis  side  of  the  contract. 

See  Orr  V.  McGregor.  43  Hun,  538. 

The  retention  of  the  pass-book  by  the  de- 
positor reserved  to  him  lo  fact  and  in  law  the 
dominion  over  the  subject  matter  of  the  de- 
posit, and  therefore  was  Incompatible  with  a 
complete  delivery. 

iVopfa  T.  Meehaniea  A  T.  Sav.  Jntt.  02  N.  Y. 
7;  Orr  v.  McGregor,  48  Hun.  680;  Sehoenwald 
V.  Metropolitan  Sav.  Bank,  57  N.  Y.  418;  Ap- 
pMy  V.  Erie  County  Sav.  Bank,  62  N.  Y.  12. 

xbe  donor  not  having  devested  himself  of 
the  dominion  over  the  subject  matter  of  the 
gift,  there  was  do  delivery  such  as  the  law  re- 
quires, and  tiie  gift  was  incomplete,  no  matter 
what  the  intent  of  the  donor  may  have  been. 

Bobintvn  v.  Ring,  73  Me.  140,  89  Am.  Ren. 
808;  Seott  v.  Berkshire  Cminty  Sav.  Bank^lW 
Mass.  157;  Nuit  v.  Morie.  2  New  Eng.  Rep. 
248. 142  Mass.  1 ;  B)pe  v.  Burlington  Sav.  Bank, 
58  Vt.  2(i4,  48  Am.  Rep.  781;  Watker  v.  Wrfeft 
(Mass.)  4  New  Eng.  Rep.  864;  Bennetts.  Cook, 
28  8.  C.  858.  See  Biabrook  v.  Boaton  F.  C. 
Sav.  Bank,  104  Mass.  328. 

The  foregoing  rules  are  not  relaz^  where 
the  donor  and  aonee  occupy  the  relation  of 
father  and  son,  living  together,  and  the  soq  a 
minor. 


Grangiao  v.  Arden,  10  Johns.  308;  Jonet  v. 
Lock,  85  L.  J.  N.  S.  Oh.  117;  Geary  v.  Fa^  S 
Bosw.  m-,  Meiggt  t.  Meigfp,  15  Hun,  458. 

The  deposit,  made  in  the  manner,  and  under 
the  circumstances,  found  the  court,  did  not 
create  a  trust  to  the  father  for  the  benefit  of 
the  son. 

Martin  v.  Furik,  75  N.  Y.  14S;  Orr  t.  Me- 
Gregor,  4S  Hun.  588. 

Mr.  F.  L.  Westbrook.  for  respondent: 

In  the  absence  of  any  explanation  or  contra- 
dictory evidence,  the  legal  title  tu  choses  in 
action  must  be  deemed  to  be  in  the  person  in 
whose  name  they  are  taken  or  to  whom  they 
are  payable. 

San^ord  r.  San^ford,  46  N.  Y.  738;  Central 
Bank  r.  Hammett,  60  N.  Y.  150;  Re  Oravferd, 
5  L.  R.  A.  71,  118  N.  Y.  580. 

A  gift  of  mcmey  is  valid  and  comideted  when 
the  right  to  it  u  settled,  ra  to  get  It  under 
the  control  of  the  donee  ia  Bhown;  and  in  de- 
termining that  qiieetion  the  acts  of  the  donor 
are  to  be  interpreted  by  bis  intention  at  the 
time. 

Orr  V.  McGregor,  43  Hun,  581;  Fulton  v.  Ful- 
ton, 48  Barb.  691;  Gray  v.  Barton.  65  N.  Y. 
72;  Pritchard  t.  tiirt,  89  Hun,  880. 

A  delivery  to  a  third  party  for  tiie  donee  Is 
an  actual  delivery. 

Grymetv.  Bone,  49  N.  Y.  33;  Taylor  v.  Kiity, 
5  Hun,  115;  Whiting  v.  Barrett,  7  Lana.  108. 

The  acceptance  by  such  third  person  ia  an 
acceptance  by  the  donee;  and  so  long  as  such 
thlid  person  holds  the  subject  of  the  gift,  tlw 
donee  may  at  any  time  demand  it. 

Sunter  -v.  Hvnter,  10  Barb.  688. 

The  deliv^  to  the  bank  and  a  credit  to 
Aslel,  on  ita  liooks,  of  the  money,  was  a  de- 
livery to  him,  and  the  gift  therein  became  and 
was  perfected;  and  it  is  of  no  consequenix  who 
took  and  held  the  pass-book. 

Howard  v.  Windham  Counts  S^tv.  Bank,  40 


signer  there  should  be  some  evldenoa  Id  addition 
to  show  that  It  was  regarded  by  the  aasigtior  as  a 
complete  transaction:  and  the  delivery  of  the  book 
containing  the  BSSignmeDt.  together  with  a  rule  of 
the  bank  requiring  the  producUoD  of  the  book  be- 
fore drawing  ont  mon^  deposited.  Is  sufllolent  evi- 
dence. Sohollmler  v.  Sohoendelen  (loin)  <S  N.  W. 
Bep.  282. 

A  written  statement,  In  a  eavlngs-bank  book. 
Ma  gift  to  the  depositor's  wife  of  alt  the  funds 
oredited  or  to  be  credited  in  that  book,  does  not 
oonstf  tute  a  vaUd  i^ft,  wbere  the  book  oontlnues  to 
remain,  i ji  ttefore,  within  the  reach  and  under  the 
control  of  the  husband.  In  a  bureau  drawer  In  the 
dining  room  of  their  residence,  and  he  continues  to 
draw  money  and  appropriate  tt  to  his  own  use. 
Daugherty  v.  Ifoore  (Md.i  17  Wash.  L.  Bep.  S06. 

It  Is  not  suffloient  to  deposit  money  In  the  Bavlngs 
hank  In  the  name  of  the  beneficiary,  to  oonetltutea 
perfected  gift  Drew  v.  Hagertr.  8  L.  B.  A.  280, 
note,  81  ICe.  fiD. 

The  form  of  deposit  and  the  condition  annexed 
are  parte  of  that  contract,  and  la  some  reBpects 
modify  it;  but,  as  retmrds  the  olalmant,  ther  are 
nothing  more  than  declarations  of  the  depositor, 
oompetent  only  apon  the  question  of  bis  Intention. 
BMbrook  r.  Boston  T.  C.  Sav.  Bank.  IM  Waaa.  22^ 
Sherman  v.  New  Bedford  F.  C.  Sav.  Bank,  188  Mass. 
668. 

A  declaration  of  trust  by  the  owner,  or  a  deposit 
of  the  fund  In  his  name  as  trustee,  or  a  deposit  in 
the  name  of  another,  wlU  not  of  itself  be  eulBoient 
6L.  K.  A. 


to  prove  a  gift  or  rolontaiy  trust;  there  must  be 
some  further  act  or  circmnstance  showing  a  per- 
fected gift  of  the  legal  or  equitable  Interest.  Clark 
V.  Clark.  106  Mass.  SSZ;  Broderlok  v.  Waltham  Sav. 
Bank,  lOB  Haas.  110;  Powers  Provident  Sav.  Insr. 
IMHaas.  8f7;  Cunmimgs  v.  Brsmholl.  IW  BIbbb.  B2; 
Eastman  t. Woronoeo  Sav.  Bank.  186  Ham.  208;  Oer- 
Tlsh  V.  New  Bedford  Sav.  Inst.  126  Hass.  169:  Sher- 
man V.  New  Bedford  F.  C.  Sav.  Bank,  1S8  Uses.  562. 

It  is  not  a  complete  donation  eauaa  mortla  where 
a  depositor  durtaig  her  last  illneas  delivered  her 
BBvlngs-benk  book^to  a  third  person,  saying  that  if 
she  died  the  money  was  for  her  sister  In  Ireland. 
Walsh's  App.  1  L.  B.  A.  SSfi,  122  Pa.  177. 

A  deposited  several  sums  of  money  In  a  savings 
bank,  "m  trust"  for  certain  relatives.  Be  gave  the 
deposit  books  into  the  poraesslon  of  one  of  these 
persons,  and  A  drew  the  interest  accruing  on  the 
several  deposits.  The  night  before  he  died  'A  said 
to  these  persons:  "When  I  am  gone,  you  take  these 
books  and  transfer  the  money  to  your  own  nanaes 
and  say  nothing  to  nobody  about  It."  It  was  bcU 
that  there  was  not  aperfeoted  gift  of  the  money  to 
said  persons;  and  thatlthe  administrator  of  A's  es- 
tate waa  entitled  to  It.  Nutt  v.  Morse,  2  New  Bng. 
Rep.  SUJltf  Haas.  1;  Sherman  t.  New  Bedford  F.  C. 
Sav.  Bank.  138  Sfaas.  881. 

Gift  by  deposit  of  money  In  a  bank,  what  neoes- 
sary  to  completion.  Be  Crawford,  5  L.  R  A.  Tl, 
note,  m  N.  T.  580. 

And  see  gifts  causa  morUe:  WilUams  v.  Ouile, 
ante,  888;  Miller  v.  Neff.  post,  . 
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Vt.  589;  Bmith  v.  Brooklyn  8av.  Bank,  1  Cent. 
Hep.  801,  101  N.  Y.  B8;  Barker  t.  Narbeck,  17 
N.  Y.  S.  a  678. 

Whether  Aaiel  knew  or  did  not  know  of  the 
transactioo  is  of  no  consequence,  whether  It 
was  a  gift  or  a  tmst. 

Martin  v.  Funk.  75  N.  Y.  187;  Seott  v.  Har- 
beek,  49  Hun.  Orr  v.  JHcOrtgor,  48  Hud, 
tSSH;  SdUday  v.  lewit,  14  Hun,  480;  Ttteker  v. 
Bradley,  88  Vt.  826;  Hvnter  v.  HvnUr,  19 Barb. 
688;  BedeU  v.  CarU,  88  N.  Y.  684. 

llie  fflfl  was  effectual  altbongh  the  depositor 
retained  the  bo(^  in  his  possostoD  until  bis 
death. 

WmU  7.  Smyth,  91  N.  Y.  801;  Orr  v.  Me- 
Qregor,  m/pra;  Blatdel  v.  Loeke,  62  N.  H.  288; 
Qrymet  v.  Eone,  49  N.  Y.  17. 

If  the  money  was  riven  so  as  to  transfer  the 
ownership  of  ft  to  Anel,  nothing  that  John  O. 
conld  or  did  say  or  do  afterwards  could  in 
any  way  affect  the  riirhts  or  interest  of  Asiel, 
whether  John  O.  had  the  book  or  not. 

FotDler  T.  Bowery  Sav.  Bank,  4  L.  R.  A.  146, 
118  N.  Y.  468;  Mabie  v.  Bailey,  96  N.  Y.  206; 
Boone  v.  Citizent  Sav.  Bank,  21  Hun,  286; 
Seoti  V.  Harbeek,  49  Hun,  204. 

In  any  event  or  aspect  of  the  transaction, 
John  O.  Beav«-  became  and  was  a  tnutee  of 
money  and  the  pass-book  for  the  benefit  of 
Astel. 

Martin  v.  Funh,  76  N.  Y.  184;  Fowler  v. 
Boteerv  Sav.  Bank.  4  L.  R.  A.  146,  118  N.  Y. 
468;  Fiaherv.  FieltU,  10  Johns.  496;  Perir,  Tr. 
g  89;  Barry  v.  Lambert,  98  N.  Y.  806;  Qiiman 
vrMeArdle,  1  Ceul.  Rep.  67,  99  N.  Y.  469; 
Chapman  t.  Porter.  69  N.  Y.  379;  Smith  v. 
Lee,  2  Thomp.  &  O.  593;  Fvlton  v.  Fulton,  48 
Barb.  592;  Mabi«T.  Bailey,  96  N.  Y.  206. 

When  the  trust  is  thus  created,  it  is  effectual 
to  transfer  the  beneficial  intere8t,uid  operates  as 
a  gift  perfected  by  delivery. 

Gerrith  v.  Ifew  Bedford  Sav.  Tnet.  138  Mass. 
161;  Suiibut  V.  Eurlbut,  49  Hun,  193. 

Andrews,  i/.,  delivered  the  opinion  of  the 
court: 

It  is  found  that  the  money  with  which  John 
O.  Beaver  made  the  deposit  of  $864.04,  July  6, 
1866,  belonged  to  him.  The  inference  that  the 
deptnit  of  (145.96,  made  October  6.  1866,  was 
also  made  by  him,  from  his  own  means,  does 
not  admit  of  reasonable  question.  The  pass- 
book was  at  all  times  In  his  possesion.  Con- 
currently  with  the  last  deposit  the  amount  was 
entered  therein.  It  is  affirmatively  shown  that 
Asiel,  who  was  then  a  minor,  lived  with  his 
father,  and  bad  no  money  of  bis  own,  and  the 
circumstances  are  quite  satisfactory  to  show 
that  be  never  at  any  time  during  his  life  knew 
of  the  bank  account.  The  qnestion  ia  the  case 
turns  upon  the  legal  effect  of  the  deposit,  made 
in  connection  with  the  attendant  and  subsequent 
circumstances.  If  they  establish  either  a  trust 
in  favor  of  Asiel  as  to  the  $854.04,  deposited 
July  6,  1866,  or  a  of  the  fund  deposited, 
then,  dearly,  the  subsequent  deposit  would,  in 
the  absence  of  explanation,  be  impressed  with 
the  same  character,  and  be  governed  by  the 
same  rules.  On  the  other  band,  if  the  first  de- 
posit was  not  affected  with  any  tmst,  and  was 
not  a  gift,  neither  is  the  last  one.  Both  were 
ttieprop«t^  of  John  O.  Beaver,  or  both  the 
property  of  the  son,  either  1^  a  beneficial  co* 
6  L.  R.  A. 


le^l  title.  The  trial  court  seems  to  have  sus- 
tained the  transaction  as  a  gift,  hut  at  the  same 
time  refosed  to  find  that  there  was  no  trust 

Tbeie  ia  no  warrant,  under  the  decisions  of 
this  court,  to  uphold  the  deposit  of  July  6, 
1868,  as  a  trust. 

The  case  of  MarUn  v.  Funk,  75  N.  Y.  184, 
established  a  tmst  in  favor  of  the  claimant  in 
that  case,  in  respect  to  a  fund  deposited  by 
another  in  a  savings  bank  to  his  own  credit, 
in  trust  for  the  former^  the  latter  taking 
from  tlie  bank  at  the  time  a  pass-book  in 
which  the  account  was  entered  in  the  same 
way.  The  court  applied  the  doctrine  that 
the  owner  of  a  fund  may,  by  an  unequivocal 
declaration  of  trust,  Impress  it  with  a  trust 
character,  and  thereby  convert  his  absolute 
legal  title  into  a  title  as  trustee  for  the  person 
in  whose  favor  the  trust  is  declared.  There 
was  no  declaration  of  trust  in  this  case,  in 
terms,  when  the  deposit  of  July  5,  1666,  was 
made,  nor  at  any  time  afterwards,  and  none 
can  be  implied  from  a  m  ere  deposit  by  one  per- 
son in  the  name  of  another.  To  constitute  a 
trust  there  must  be  either  an  explicit  declara- 
tion of  trust,  or  circumstances  which  show  be- 
yond reasonable  doubt  that  a  trust  was  intended 
to  be  created.  It  would  introduce  a  dangerous 
Instability  of  titles  if  any  iliing  less  was  required, 
or  if  a  voluntary  trust  inter  vivoi  conld  be  es- 
tablished in  the  absence  of  express  words,  by 
circumstances  capable  of  another  construction, 
or  consistent  with  a  different  iDtention.  8ee 
Young -7.  Tourw,  80  N.  Y.  43t>,  and  cases  cited. 

The  plaintiff's  title  to  the  fund  must  depend, 
therefore,  upon  the  question  of  gift.  The  ele- 
ments necessary  to  constitute  a  valid  gift  are 
well  understood,  and  are  not  the  subjectof  dis- 
pute. There  must  be  on  the  part  of  tbe  donor 
an  intent  to  give,  and  a  delivery  of  the  thing 
given,  to  or  ^r  tiie  donee,  in  pursuance  of  such 
intent,  and  on  the  part  of  the  donee  acceptance. 
The  subject  of  the  gift  ma.j  be  chattels,  choses 
in  action,  or  any  rorm  of  personal  property, 
and  what  constitutes  a  delivery  may  depend  on 
tbe  nature  and  situation  of  the  thing  given. 
The  delivery  may  be  symbolical  or  actual,  by 
actually  transferring  the  manual  custody  or  the 
chattel  to  tbe  donee,  or  giving  to  him  the  sym- 
bol which  represents  possession.  In  case  of 
bonds,  notes  or  choses  inaction,  thedeHveryof 
the  instrument  which  represents  the  debt  Is  a 
gift  of  tbe  debt,  if  that  is  the  intention;  and  so, 
also,  where  the  debt  is  that  of  tbe  donee,  it  may 
be  given,  as  has  been  held,  by  the  delivery  of  a 
receipt  acknowledging  payment.  Weeterlo  v. 
BeWiit,  86  N.  Y.  840;  Gray  v.  Barton,  56  N. 
Y.  72;  2  Bchouler,  Pers.  Prop.  ^  68  et  eeg. 

The  acceptance  also  may  be  implied  where 
the  gift,  ouierwiee  complete,  is  beneficial  to 
the  donee.  But  deliveiy  by  the  donor,  either 
actual  or  constructive,  operating  to  devest  the 
donor  of  possession  of  and  dominion  over  the 
thing,  is  a  constant  and  essentialfactor  in  every 
transaction  which  takes  effect  as  a  complete 
gift.  Anything  short  of  this  strips  it  oftbequal- 
ity  of  completeness  which  distinguishes  an  in- 
tention to  give,  which  alone  amounts  to  nothing, 
from  the  consummated  act,  which  changes  the 
title.  The  intention  to  give  is  often  established 
by  most  satisfactory  evidence,  although  the 
gift  fails.  Instruments  may  be  ever  so  form- 
ally executed  by  the  donat,  puniprting  tolrans- 
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fer  titie  to  the  dooee,  or  there  may  be  the  moet 
explicit  declaralioD  of  an  intention  to  give,  or 
of  an  actaat  present  gift,  vet,  unless  there  is  de- 
liverT,  the  intention  defeated.  Severalcases 
of  this  kind  have  been  recently  considered  by 
this  court.  Yffuvg  v,  Ttmng,  supra;  Jaekaon  v. 
Twentt/'TIiird  Street  Jt.  Oo.  88  N.  Y.  530;  Se 
Crawford.  118  N.  Y.  660,  5  L.  R.  A.  71. 

We  are  of  opinion  that  there  is  lacking  in  this 
case  two  of  the  essential  elements  to  constitute 
a  gift  b^  John  O.  Beaver  to  his  sod  of  the 
money  deposited  July  S,  1866,  viz.,  an  inteot  to 
^Te,and  a  delivery  of  the  subject  of  the  alleged 
irift.  The  only  evidence  relied  upon  to  eetab- 
lish  an  intent  on  the  part  of  the  father  to  make 
a  gift  to  his  son  is  the  transaction  at  the  bank 
on  the  day  the  deposit  was  made,  in  connection 
with  the  relation  between  the  parties.  There  is 
no  proof  of  any  oral  statement  made  by  the 
father  on  that  occasion  disclosing  an  intention 
to  make  a  gift,  and  not  a  adntiUa  of  evidence 
that  afterwards,  durine  the  twenty  years  which 
elapsed  before  the  son^  death,  the  rather  made 
any  declaration  or  in  any  way  recognized  that 
the  money  belonged  to  the  son,  or  had  been 
given  to  him.  firidenceoffered,  on  the  partof 
the  defendaDt,  of  declarations  of  John  O. 
Beaver,  made  on  the  day  of  tjie  deposit  and 
afterwards.  loooDdstent  with  the  theory  of  an 
intent  to  give  the  money  to  Asiel, wag  excluded, 
on  the  objection  of  the  plaintiff.  The  acts  of 
John  O.  Beaver  after  the  account  was  opened 
tend  strongly  to  negative  the  claim  that  the 
money  was  deposited  with  Intent  to  give  It  to 
the  son.  The  drawing  out  of  the  interest  by 
John  O.  Beaver  on  one  occasion;  bis  retention 
of  the  pass-book  for  twenty-two  years,  and  pro- 
curing it  to  be  written  up  from  time  to  time; 
the  fact  that  the  son,  so  far  as  appears,  never 
was  informed  of  the  existence  of  the  account, — 
are  strong  indications  that  John  O.  Beaver  did ' 
not  make  the  deposit  in  the  son's  name,  with 
intent  to  make  a  present  gift  of  the  money. 
The  father  dealt  with  the  account  as  his  own, 
and,  if  the  control  he  exercised  over  H  during 
the  minority  of  Asiel  could  be  reasonably  ex- 
plained on  the  theory  that  he  acted  as  the  nat- 
ural guardian  of  the  son,  no  such  explanation 
is  possible  as  to  the  sixteen  years  of  the  life  of 
the  son  after  he  reached  his  majority. 

The  trial  court  having  found  that  there  was 
a  consummated  gift,  which,  of  course,  includes 
a  finding  of  an  intent  to  give,  this  couri  Is  con- 
cluded from  reviewing  the  flndine,  If  there  was 
any  competent  and  sufficient  e^dence  to  sup- 
port it.  The  form  of  the  account  is  the  essen- 
tial fact  upon  which  the  plaintiff  relies.  It  may 
be  justly  said  that  a  deposit  in  a  savings 
bank  by  one  person,  of  his  own  money  to  the 
credit  of  another,  Is  consistent  with  an  intent 
on  the  part  of  the  depodtor  to  give  the  money 
to  the  other.  But  it  does  not,  we  think,  of  it- 
self, without  more,  authorize  an  affirmative 
finding  that  the  deposit  was  made  with  that  in- 
tent, when  the  deposit  was  to  a  new  account, 
unaccompanied  by  any  declaration  of  intention, 
and  the  depositor  received  at  the  time  a  pass- 
book, the  possession  and  presentation  of  which, 
by  the  rules  of  the  bank,  known  to  the  deposi- 
tor, is  made  the  cTidence  of  the  right  to  draw 
the  depodt. 

We  cannot  close  our  eyes  to  the  well-known 
practice  of  persons  depositing  in  savings  hanks 


money  to  the  credit  of  real  or  fictitious  persons, 
with  no  intention  of  devesting  themselves  of 
ownership.  It  Is  attributable  to  various  rea- 
sons,— reasons  connected  with  taxaticm,  rules  of 
the  bank  limiting  the  amount  which  anr  <Hie 
individual  may  keep  on  deposit,  the  destre  to 
obtain  high  rates  of  interest  where  there  la  a 
discrimination  based  on  the  amount  of  depos- 
its, and  the  desire  on  the  part  of  many  persons 
to  veil  or  conceal  from  others  knowledge  of 
their  pecuniair  condition.  In  most  cases  where 
a  dqioBit  of  this  character  is  made  aa  a  ^ft. 
there  are  contemporaneous  facts  or  aubseqoent 
declarations  by  which  the  intention  can  be  es- 
tablished, independently  of  the  form  of  the  de- 
posit. We  are  inclined  to  think  that  to  infer 
a  gift  from  the  form  of  the  deposit  alone  would, 
in  the  great  majority  of  cases,  and  especially 
where  the  deposit  was  of  any  ooosidentlMe 
amount,  impute  an  intention  which  never  ex- 
isted, and  defeat  the  real  purpose  of  the  depos- 
itor. The  relation  of  father  and  son  does  Boi 
in  this  case,  we  think,  streogthfin  the  plaintiff's 
case.  It  may  be  true  that,  as  between  parent 
and  child,  a  presumption  of  a  gift  may  be 
raised  from  circumstances  where  it  would  not 
bo  implied  between  strangers.  Ridgvoaji  v. 
BtuOitk,  82  N.  J.  L.  409. 

But  where  a  deposit  la  made  In  the  name  of 
another,  without  any  intention  on  the  port  of 
the  depositor  to  part  vrith  his  title,  he  would 
be  quite  likely  to  select's  member  of  his  own 
family  to  represent  the  account,  and  In  this 
case  this  is  the  natural  explanation  of  the  trans- 
action. 

The  circumstances  of  the  erasnre  in  the  dec- 
laration signed  by  John  O.  Beaver,  and  also 
in  tiie  account  on  the  books  of  the  bank,  of  the 
words,  "Payable  to  John  O.  Beaver,"  throw 
no  light  upon  the  actual  intention,  if  they 
were  oriranally  Inserted  at  the  suggestion  of 
John  O.  Beaver,  it  would  seem  to  Implv  that 
when  he  came  to  make  the  deposit  he  did  not 
intend  tto  part  with  the  control  of  the  money, 
and  it  is  scarcely  presumable  that  he  changed 
his  intention  at  the  very  time  of  making  the 
deposit.  If  the  words  were  Inserted  the 
treasurer  without  authority,  he  may  have 
erased  them  so  as  to  leave  no  evidence  of  an 
intent  to  evade  the  law  or  the  rules  of  the  bank 
in  respect  to  deposits,  or  he  may  have  done  It 
for  some  other  unexplained  reason. 

Again,  it  is  possible  that  John  O.  Beaver  de- 
sired that  the  fund  should  be  placed  so  that  It 
could  be  drawn  on  presentation  of  tlie  pass- 
book, without  the  necessity  of  a  written  order, 
and  the  erasure  was  made  for  this  reason.  In 
short,  the  reason  for  the  insertion  of  the  words, 
and  the  subsequent  erasure,  is  matter  of  apeo- 
ulation  merely,  and  does  not  aid  in  the  lnt«- 
pretation  of  the  main  transactirai.  There  waa 
not  only  a  failure  to  prove  an  intent  on  the 
part  of  John  O.  Beaver  to  make  a  gift,  but  the 
case  is,  we  think,  equally  defective  on  the 
proof  of  delivery.  The  declaration  and  re- 
quest drawn  1^  the  treasurer  ran  in  the  name 
of  Asiel,  as  did  the  promise  recited  to  abide  by 
the  rules  of  the  bank.  But  it  was  signed  by 
John  O.  Beaver  in  his  own  name,  and  not  as 
agent  for  Asiel,  and  in  law  was  his  request  and 
hu  promise.  John  O.  Beaver  took  and  re- 
tained ponession  of  the  pass-book  on  which 
the  rules  were  printed.  Tb&ZMles  ineKaribed 
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the  nndertaking  of  the  bank,  and  the  condt- 
tiona  to  be  observed  by  deposltorg  in  requlriDg 
payment.  Under  these  rules,  John  0.  Beaver 
had  the  ezdudve  domioion  over  tbe  account, 
and  tbe  exclusive  right  to  draw  upon  it  so  long 
as  he  retained  the  pasa-book.  It  was  his  B\a- 
natare  that  the  bank  had,  and  not  that  of  Asiel, 
and  the  rule  authorizing  drafts  by  the  deposi- 
tor only  applies  when  l£e  bank  has  his  sigaa- 
ture.  But  tbe  rule  also  prescribed  that  "no 
perron  shall  have  the  right  to  demand  any  part 
of  his  principal  or  interest  without  producing 
tbe  oriB^l  book,  that  such  payments  may  be 
entered  tiieieon,"  and  also  that  "all  payments 
to  persons  producing  the  pass-books  uiall  be 
valid  pavments  to  discharge  the  institution." 
Under  tfiese  rules,  Asiel  was  never  in  a  situ- 
ation to  control  the  account,  while  John  O. 
Beaver  had  complete  authority  over  the  fund 
at  all  times.  If  John  O.  Beaver  bad  delivered 
tbe  pass-book  to  Ariel  with  intent  to  give  him 
the  depoeit.  Uiere  would  have  been  a  constfuo- 
tive  delivery  of  ' the  subject  of  tiie  ^ft  (Be 
Orateford,  mpra);  but  he  never  did  this  or  any 
equivalent  act 
We  think,  for  the  reasons  stated,  that  the 
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plaintiff  failed  to  establish  a  gift,  or  to  justify 
a  flnding  of  a  gift.  The  question  of  gifts,  in 
conneclTon  with  deposits  in  savings  t>anks,  has 
of  late  years  beea  frequently  centered  by  tbe 
courts  m  various  States.  The  preponderuice 
of  authority  seems  to  be  In  favor  of  tbe  views 
we  have  expressed.  8ee  Bobinton  v.  Hiiig,  72 
Me.  140;  Burton  v.  Bridgeport  Sat.  Bank,  62 
Conn.  398;  Jforcy  v.  Amazeen,  61  N.  H.  181; 
Sehiek  V.  Grote,  43  N.  J.  Eq.  358.  5  Cent.  Rep. 
836;  8eoU  t.  BerkOire  County  Sav.  Bank,  140 
Mass.  1B7;  8  Aid.  &  Eng.  C^^dop.  Law,  title 
Gi^,  and  note$. 

The  cases  of  Hovsard  v.  Windham  County  Sav. 
Bank,4fiYX.  597;  Blatdelv.  Loeke,5ZN.H.  388; 
and  Gardner  v.  Merritt,  82  Md.  78,—^  the 
furthest  towards  sustaining  transactions,  similar 
to  the  one  in  question,  as  |^ts,  of  any  we  have 
not  iced ;  but  they  are  diBtinguishable  in  material 
respects  from  this. 

Our  conclusion  is  Uiat  the  cause  of  action  in 
this  case  was  not  made  out,  and  (he  judgment 
$lu>uld  Vier^ore  he  reverted,  and  a  ma  trial 
ordered. 

All  concur,  except  Damfortht  J.,  dissent- 
ing, and  Finch.  J.,  not  voting. 


lUSSOURI  SUPREME  COURT. 


James  N.  WHITEHEAD,  by  Onaidlan, 

etc.,  Beept., 

V. 

ST.  LOUIS,  IRON  MOUNTAIN  & 
SOUTHERN  a  CO..  Appt. 

C.-.-Mo...-) 

1.  The  petition  in  an  action  to  recover 
damagcc  for  perMmal  Injuries,  inflicted 
upon  pbintlff  tJirou^h  defendant's  nc^tUgenoe 
while  he  wbe  b  passenffer  to  tbe  caboose  attached 
to  defendant's  freight  train,  need  not  contain  an 
auction  that  authorltr  to  carry  passengezs  was 
^ven  by  tlie  oompauy  to  the  oonduotor  in  charge 
of  the  train. 

8.  IfonelaridlnsoaalMl^ttrmlnwttli 

tbe  consent  ct  the  agents  in  charge  thereof,  tbe 
oompanr  owes  him  a  duty  although  be  is  Uiere 
against  its  rulea. 

8.  It  la  within  tbe  authority  of  the  con- 
doctor  of  a  freight  train,  haring  entire  charge 
thereof,  notwithstanding  be  is  forbidden  to  carry 
panengeiB  thereon,  to  permit  a  person  to  ride  on 
Buoh  ttalo  even  wltturat  payment  of  fiue;  and  tbe 
company  will  be  liable  tor  injuries  resoUing  to 
such  person  from  lack  of  onUnary  flare  on  tbe 
part  of  its  employte. 

4*  When  a  ear  containing  a  alee  ping 
y— niigfii  becomes  detached  from  a 
train  andis  left  standing  at  tbe  foot  of  a  long 
down  grade,  and  the  trainmen  know  that  another 
train  frlU  soon  come  down  that  grade  on  the 
same  track,  and  that  It  is  liable  to  be  broken  in 
two  and  thus  not  under  oomplete  control,  and 
there  ts  frost  OB  tbe  traok.  the  failure  cm  the  part 
of  tbe  trainmen  either  to  warn  the  passenger  or 


NOTs.— A  railroad  company  admitting  paaaengera 
to  a  freight  train  Incurs  the  same  responsibility  to 
transport  tiiem  safely  as  tf  admitted  to  tbe  passen- 
ger train.  NewTori^C.*8t.L.B.Co.T.  DoanOil 
L.  R.  A.  U8,  note,  Ifi  West  Bep.  «K,  llS  lad.  48ft. 
6L.R.  A. 


to  signal  tbe  coming  train  at  a  greater  distance 
than  a  quarter  of  a  mile  from  the  standing  car, 
there  being  amide  time  to  do  so,  will  furnish  evi- 
dence of  gross  negligence. 
6.  One  who  la  on  a  freight  train  with  the 
knowledge  and  consent  of  the  agenta 
having  charge  of  it  cannot  be  said  to  be  there 
wrongfully. 

(June  10,  1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Washington  County, 
in  favor  of  plaintiff,  in  an  action  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  the  negligence  of  defendant's 
semnts.  Affi/rmed, 
The  facts  are  fuUy  stated  in  tbe  o[dnloD. 
Jdeaera.  T.  J.  Portia  and  George  H. 
Benton,  for  appelluit: 

The  petition  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Whitehead  v.  St.  Louie,  l.M.AB.  B.  Oo.  28 
Mo.  ii9p.  00;  Snyder  v.  ^nnibal  db  J.  B. 
Go.  60  Ho.  418;  Eaton  v.  Delaware,  L.  A  W.  B. 
Ob.  57  N.  Y.  382,  18  Am.  L.  Reg.  N.  S.  666, 
673,  mOe  of  Bedfield,  /. 

The  court  erred  in  tbe  Instruction  given  to 
the  jury. 

Cleveland  A  C.  B.  Q>.  Bartram,  11  Ohio 
St.  467;  Evone  v.  JfempAis  A  C.  B.  Co.  66  Ala. 
246;  PittOmrgh,  O.A8LL.B.O0,  T.  Numm, 
60  Ind.  141;  Ohio  db  If.  B.  Co.  t.  ApplevMU,  S8 
Ind.  540;  Chen^  T.  Boeton  A  M.  B.  Go.  11  Met. 
121;  Boeton  A  L.  B.  Go.  v.  Proctor,  1  Allen, 
367;  JiAnxm  t.  (kmeord  S.  Corp.  46  N.  H.  218; 
FbnBer  t.  Penn»ylr>ania  B.  Co.  68  Fa.  SIO. 


Bights  of  paseengera  to  protection  from  injury 
while  under  the  direction  and  control  of  the  oon- 
duotor. Wagner  v.  Mlasouri  Pao.  B.  Oo.  8  L.  B.  A. 
10ft,  noU,  97  Ho.  512. 
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Joss, 


Mam.  DiiudncABymstfoTreapondeDt: 

Even  if  the  plubtiff  was  not  a  nassenger. 
bat  vroogfiilly  on  the  train,  the  defendant  is 
liable  for  all  iDjuries  inSicted  which  could  bare 
been  preTented  by  the  exercise  of  ordinary  care 
and  diligence. 

Brwm  V.  Hannibal  d  St.  J.  R.  Co.  50  Mo. 
461;  liobel  v.  Hannibal  <t  8(  J.  R.  Go.  HO  Mo. 
476;  DoM  v.  MiattmH.  £.  <t  T.  S.  Co.  S»  Mo.  37; 
Hiekt  T.  Aw.  B.  Ob.  64  Mo.  480.  66  Ma  S4; 
Buriiam  t.  St.  Lout*,  I.  M.dS.&G».M  Mo. 
888;  Meyert  t.  CMeago,  R.  I.  &.  P.  B.  Go.  6tf 
Mo.  223;  MorriMty  v.  Wigoiiu  Ferry  Go.  48  Mo. 
880;  Baltimore  <Si  O.R.  Oo.y.  Trainor,88  Md. 
642:  7V%  v.  Mitsouri  P.  R.  Go.  83  Mo.  292; 
Indianapolis  di  St.  L.  B.  Go.  v.  Hont,  98  U.  S. 
291  (28  L.  ed.  898);  Sherman  v.  Hannibal  d  St. 
J.  B.  Oo.n  Mo.  HiiWilton  v.  MiddiesexB.  Go. 
107  Mass.  m;St.  Joseph  d  W.  R.  Co.  t.  Wheder, 
85  Kan.  186;  Ckmley,  Torts,  p.  674;  Sheami.  & 
Redf.  Neg.  §  364;  1  Borer,  Railn>ads,  p.  669; 
Ooagar  v.  Chicago  A  N.  W.  R.  Go.  34  "Wis.  157; 
Winehetter  v.  Baltimore  AS.  R.  Co.  A  Md.  386; 
0<&om  v.  Indianapolii  4b  St.  J.  R.  Go.  89  Ind. 
394;  5aMV.  GhicagoAN.W.  B.  Co.  4Siyj\a.  654, 
Nmrthem  Central  B.  Go.  v.  Price,  39  Md.  485; 
Redf,  Railways,  p.  510;  Whatman  t.  Pgartem,  L. 
R.  8  C.  P.  423;  2  Thompson,  Neg,  pp.  656.  889, 
1188,  1186;  1  Thompson,  Neg.  p.  838;  Qyfford 
T.  WoodaaU,  U  East,  297;  Ca^r  v.  5toteJ,  1 
Maule  &  8.  600;  Dunkman  v.  Wabaeh.  St.  L.  A 
P.  B.  Co.  10  West.  Hep.  896.  95  Mo.  283. 

The  boy  was  in  the  caboose  with  the  consent 
and  approval  of  the  conductor  in  charge  of  the 
train,  and  the  Company  was  therefore  liable  to 
bim  as  a  passenger. 

McQee  v.  Missouri  P.  B.  Go.  92  Mo.  218,  10 
West.  Rep.  382;  (/Donnell  v.  Allegheny  Valtey 
R.  Co.  69  Pa.  289;  Lackawanna  A  B.  B.  Co.  v. 
Cheneioith,  53  Pa.  883;  Wood,  Railroads,  p. 
1088;  Baltimore  Gity  Pau.  R.  Co.  v.  Kemp.  61 
Md.  88;  aiegria  v.  Amet,  86  Mo.  SOO;  Jaeobue 
Y.St.  PtttUA  C.  B.  Go.  30  MIon.  136;  The 
Steamboat NewWorUy.  King, HI  U.  S.  16 How. 
474  (14  L.  ed.  1031);  Dunn  v.  Grand  Trunk  R. 
Co.  68  Me.  187;  Creed  v.  Pennmlvania  B.  Co.  86 
Pa.  144;  St.  Anthony  Falls  Water  Poicer  Go. 
V.  Eastman  30  Minn.  2n;WUton  v.  MiddUsex 
B.  Co.  107  Mass.  108.  and  cases  cited;  Bamsden 
T.  Bolton  AA.R.GO.  101  Mass.  117;  Philadel- 
phia A  B.  B.  Go.  v.J)er^,  66  U.  a  14  How.  468, 
488  (14  L.  ed.  502,  508). 

If  plaintiff  was  not  a  passenger  the  defend- 
ant ia  liable  because  of  the  dangerous  position 
of  plaintiff,  and  the  defendant's  knowledge 
thereof. 

1  Bedf.  Railways,  §  7,  p.  588;  Chandler  v. 
Broughtm,  1  Cnmip.  a  M.  39;  MeLavghlin  v. 
Prwr.  1  Gar.  &  M.  864;  8t.  Joseph  AW.B.C0. 
T.  WheOer,  86  Kan.  185. 

If  persons  for  their  own  advantage  employ 
servants  to  conduct  works,  they  must  be  an- 
swerable for  what  is  done  by  those  aemnts. 

Bex  V.  Medley,  6  Car.  &  P.  292. 

Bi»ck«  J.,  delivered  the  opinion  of  the 
court: 

Plijntiff.  by  his  gtiardian,  brought  this  suit 
to  recover  damages  for  personal  injuries,  and 
recovered  a  judgment  for  $5,000,  from  which 
defendant  appealed.  As  objections  are  made 
to  the  petition  itself,  the  sufBciency  of  the  evi- 
dence to  support  the  verdict,  and  to  the  giving 

6  L.  a  A. 


and  refusing  to  give  instmctioiM.  It  isneoesBary 
to  deal  somewhat  in  the  details  (tf  the  case. 
The  petition  sutes  that  plaintiff  entered  a  ca- 
booae  car  attached  to  one  of  defendant's  freight 
trains  in  which  it  carried  passengers,  and  that 
the  defendant's  agents  permitted  plaintiff  to 
enter  the  car  as  a  passenger,  and  then  under- 
took to  carry  him  from  De  tjoto  to  Belmont. 
The  circumstances  of  the  acddeot  are  then  set 
out,  coupled  with  Tarions  allegations  of  negli- 
gence on  the  part  of  defendant,  which  oinnim- 
stances  will  appear  from  the  following  state- 
ment of  facts  as  disclosed  by  the  eviaence: 
Frey  was  a  brakeman  <m  the  train  in  question, 
and  boarded  with  the  plaintiff's  mother  at  De 
Soto.  The  plaintiff,  a  lad  fourteen  yean  of 
age,  desired  to  go  over  the  road  with  Frey,  and 
the  plaintiff's  moUier  gave  her  consent,  pro- 
vided the  conductor  would  permit  him  to  eo. 
Frey  and  the  boy  got  on  the  freight  train  at  De 
Soto  at  about  7  o'clock  in  the  afternoon,  at 
which  time  the  train  left  It  dties  not  appear 
what  was  said  to  or  by  the  conductor,  but  It 
does  appear  that  the  boy  remained  in  the  ca- 
boose  without  objection.  The  boy's  presence 
in  the  caboose,  and  his  parpoas  to  make  the 
trip  withont  the  payment  of  fare,  were  known 
to  the  conductor,  and  the  only  Inference  to  be 
drawn  is  that  he  gave  his  consent  to  the  jnojedL 
At  about  2  o'clock  in  the  morning,  and  aotne 
6fty  miles  distant  from  De  Soto,  the  train.wtaich 
was  composed  of  twenty-two  loaded  freif^t 
cars  and  the  caboose,  reached  the  top  of  a  bUL 
As  it  passed  over  the  hUl  the  caboose  and  four 
cars  became  detached,  leaving  the  conductor, 
two  brakeman  and  the  boy  in  the  caboose. 
The  engineer  did  not  discover  the  loss  of  a  part 
of  bis  train  until  he  began  to  ascend  another 
grade.  To  avoid  a  passenger  train  he  went  on 
to  a  station  five  miles  distant,  and  there  got  or- 
ders, and  returned  with  the  engine  to  get  the 
lost  cars.  In  the  mean  time  tbe  caboose  and 
four  cars  came  to  rest  at  tbe  bottom  of  the 
grade,  some  two  miles  from  the  place  where 
the  train  parted.  The  boy  was  then  asleep  in 
tbe  caboose  tn  the  knowledge  of  the  conductor 
and  two  brakemeo,  bnt  was  not  waked  up  by 
them.  While  tbe  caboose  was  at  rest,  one 
brakeman  went  foward  to  signal  tbe  engine  on 
its  return.  The  other  went  about  a  quarter  of 
a  mOe  up  the  hill  to  flag  another  fr^bt  train, 
which  was  known  to  be  In  the  rear.  It  ap- 
pears this  rear  freight  train  had  met  with  a  like 
accident  at  the  top  of  the  hill,  and  tbe  forward 
part  of  tbe  train,  composed  of  some  sixteen  01 
eighteen  cars,  bad  but  one  brakeman  on  it,  so 
that  tbe  train  was  not  under  tbe  control  of  the 
engineer.  He  says  he  saw  the  signal  wben 
going  down  and  around  a  curve,  wd  that  he 
resorted  to  all  means  at  his  command  to  briw 
his  train  to  a  halt,  but  could  not  stop  it,  and  u 
ran  into  the  caboose.  In  the  collision  the  boy's 
arm  and  leg  were  tooken.  Tbe  leg  bad  to  be 
amputated.  Tbe  boy  was  still  asleep.  The 
evidence  fails  to  show  what  the  conductor  was 
doing,  save  that  he  was  present  at  the  time  oi 
the  accident. 

CiHi^eringthe  grade,  frost  on  the  rafls,  and 
the  short  distance  at  which  the  signal  was  dis- 
played, it  is  left  in  doubt  whether  tbe  trafai 
would  have  been  stopped  in  time  to  avoid  a 
collision  had  tbe  accident  to  it  not  occurred. 
Tbe  evklence  shows  that  the  defendant  carried 
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pesaeD^rB  for  hire  on  its  local  freight  trains, 
but  not  on  through  freight  trains.  The  train 
in  question  was  a  special  through  train.  The 
rules  of  (tefeodant  forbade  the  carriage  of  pas- 
sengeis  od  t^ia  and  like  through  trains.  There 
Is  nothing  in  the  outward  appearance  of  the 
•cars  or  caboose  to  Indicate  any  diflerence  be- 
tween through  and  local  freight  trains,  though 
the  latter  are  designated  on  tbe  time-cards  dis- 
played at  stations.  On  this  evidence  the  court 
gave  the  following  instruction:  "If  ^ou  find 
irom  the  evidence  that  plaintiff  was  nding  on 
the  caboose  attached  to  a  freight  train  of  the 
•defendant  corporation  with  the  knowledge  and 
'Ctnuent  of  the  agents  and  employls  in  charge  of 
aaid  train;  and  that  these  agents  and  employ^ 
knew  of  the  peri)  to  which  said  Wbitehead  was 
«xpoeed;  and  that  he  did  not  know  it,  and  by 
the  exercise  of  ordinary  care  could  not  have 
known;  that  these  agents  and  employSs  knew 
-of  hifl  peril  in  time  to  have  Informed  falm  of  it, 
or  in  time  to  have  removed  bim  out  of  danger, 
Bnd  that  they  failed  to  do  either,  and  that  they 
were  guilty  of  negligence  In  not  informing  bim 
of  bis  i>eril,  or  in  not  removing  him  out  of 
danger,  and  by  reason  of  sacb  negligence  on 
the  part  of  said  agents  and  employes  said 
Wbitehead  receivea  the  injuries  complained 
cf, — then  you  will  find  the  issues  for  him." 

1.  There  can  be  no  doubt  but  a  railroad  com- 
pany, being  a  carrier  of  freight  and  of  passen- 
gers, may  use  separate  trains  for  freight  and 
for  passengers,  and  may  exclude  freight  from 
one  and  passengers  from  the  other,  ^eceland, 
C.  etc.  R  Go.  V.  Bartram,  11  Ohio  St  4B9:i>unn 

Grand  Trunk  B.  Co.  S8  Me.  187. 

If  tbe  company  assameg  to  cany  panengers 
for  hire  upon  its  freight  trains,  it  must  exercise 
the  same  degree  of  care  as  is  required  in  the 
operatioD  of  it»  regular  passenger  trains,  tbe 
cuflereDce  only  being  that  tbe  passenger  sub- 
mits himself  to  the  inconvenience  and  danger 
necessarily  attending  that  mode  of  conveyance. 
MeGee  v.  Miemuri  *  P.  R.  Go.  93  Mo.  308.  10 
West.  Rep.  282;  Wagner  v.  MiutniH  A  P.  R. 
Co.  87  Mo.  S13,  8  L.  R.  A.  1S6. 

This  leads  us  to  the  specific  objection  made 
to  tbe  petttioo.  which  is  tbat,  as  It  shows  the 
plaiBtili  was  injured  while  in  the  caboose  at- 
tached to  a  freight  train,  it  should  contain  a 
direct  allegation  that  authority  was  given  by 
tbe  company  to  the  aj^nt  tn  charge  of  it  to 
cany  paaaengera;  for  without  audi  permission 
from  the  company,  it  insisted  the  defendant 
owed  no  duty  whatever  to  the  plaintiff. 
There  is  no  law  which  prohibits  a  railroad  com- 
pany from  carrying  or  persons  from  riding  in 
tbe  caboose  of  a  freight  train.  When  one  is 
permitted  to  take  a  caboose  for  tbe  purpose  of 
transportation  by  the  consent  of  those  agents  in 
charge  of  the  train,  be  is  presumed  to  be  there 
of  right.  It  is  not  necessary  tbat  be  should  set 
out  tbe  rules  of  tbe  company,  and  allege  a  com- 
pliance therewith.  If  there  has  been  a  known 
violation  of  the  rules  of  tbe  company  by  tbe 
plidntiff,  tbat  is  a  matter  of  defense,  and  must 
be  asserted  by  tbe  companv.  Here  it  is  not 
only  slated  that  defendant's  freight  trains  have 
a  caboose  attached  to  each,  and  ui  which  it  per- 
mits passengers  to  ride,  but  it  is  further  stated 
that,  tbe  plaintiff  deriring  to  go  to  Belmont, 
"tfa^,  said  agents  and  servants,  permitted  bim 
to  enter  said  caboose  car  as  a  passenger,  who 
6  U  R.  A. 


then  and  there  agreed  and  undertook  to  carry 
and  convey  him,"  etc.  Tbts  petition  states 
more  than  enough  lo  show  tbat  plaintiff  was 
rightfully  OD  the  train,  and  tbe  objection  made 
to  it  is  without  a  particle  of  merit.  Ag^n,  the 
proposition  Uiat  the  defendant  owes  no  duty 
whatever  to  one  riding  upon  a  freight  train, 
unless  he  is  a  passenger  in  the  full  senw  of  tbe 
term,  does  not  meet  with  ourapproval.  If  one 
is  riding  on  a  freight  train  with  the  consent  of 
the  agents  in  charKC  thereof,  the  company  owes 
bim  a  duty,  though  he  is  there  asndnst  the  rules 
of  the  company.  1  Shearm.  &Redf.  Neg.  4th 
ed.  g  488:  2  Wood,  Railway  Law,  1046. 

Even  to  a  trespasser,  the  defendant  is  liable 
for  injuries  inflicted  for  want  of  ordinary  care, 
after  the  perilous  position  of  the  party  is  dis- 
covered. In  no  view  of  this  case  can  it  be  said 
defendant  owed  no  duty  whatevertothe  plain- 
tiff. 

3.  It  Is  next  Insisted,  and,  indeed,  the  prop- 
osition lies  at  the  foundation  of  all  the  objec- 
tions made  to  the  judgment  in  this  case,  that 
the  conductor  had  no  power  to  permit  the  boy 
to  ride  on  the  train,  because  the  defendant  s 
rules  forbade  the  conductor  to  Ciury  passen- 
gers on  this  particular  train.  From  this  tbe 
conclusion  is  sought  to  be  made  tbat  tbe  boy 
was  wrongfully  on  the  train,  and  entitled  to 
no  care  from  defendant.  It  is  to  be  observed 
here  that  contributory  negligence  on  the  part 
of  tbe  boy  is  not  assmed;  nor  is  it  contended 
tbat  be  knew  of  the  rule  prohibiting  passen- 
gers from  riding  on  this  train.  His  mother 
knew  that  some  of  the  freight  trains  did  not 
carry  passengers;  but  she  la  not  suing,  and 
that  fact  does  not  affect  this  suit.  Tbe  rule 
of  hiw  asserted  on  all  hands  la  tbat  tbe  master 
is  dviUy  liable  for  tbe  negligence  or  wrongful 
acts  of  bis  agent  when  done  in  the  couree  of 
the  agent's  employment,  even  though  the  mas- 
ter may  have  prohibited  the  agent  from  doing 
the  act  of  which  complaint  is  made.  Garretten 
V.  Dueneftel,  50  Mo.  107:  Covaina  v.  Hannibal 
d  ^.  J,  S.  Co.  66  Mo.  676;  Bamsdm  v.  BotUm 
4tA.B.Oo.  104  Mass.  130. 

The  question  here  is  not  as  to  tbe  general 
nile  itself,  but  whether  the  act  of  tbe  conductor 
in  allowing  the  boy  to  ride  on  the  train  is  with- 
in tbe  scope  of  the  conductor's  employment. 

A  case  often  cited  is  tbat  of  Wilton  v.  Mid- 
dUtex  R  Co.  107  Mass.  108.  There  tbe  ptain- 
tifl.  a  gtrl  nine  years  of  ace,  was  walking  on  a 
bridge  with  other  girls.  The  driver  of  a  hone- 
car  beckoned  to  the  girls  to  get  on.  They  got 
upon  tbe  platform,  and  the  f^I  was  injured 
by  the  negligence  of  the  driver.  Speaking  of 
the  driver  it  Is  said:  "If,  in  violation  of  his  in- 
stnicdons,  he  permits  persons  to  ride  without 
pay,  he  is  guilty  of  a  breach  of  his  du^  as  a 
servant.  Such  an  act  is  not  one  outside  of  his 
duties,  but  is  an  act  within  tbe  general  scope 
of  bis  agency,  for  whicb  he  is  responsible  to  his 
master.  In  the  caseat  bar  the  invitation  to  the 
plaintiff  to  ride  was  an  act  within  the  general 
scope  of  tbe  driver's  emptoymeDt.  and  if  she 
accepted  it  innocently  she  was  not  a  trespasser. 
It  is  Immaterial  tbat  tbe  driver  was  acting  con- 
trary 10  his  instructions."  Other  cases  are  to 
tbe  same  effect.  St.  Jouf^  <S  W.  R.  Co.  v. 
Wheeler,  85  Kan.  186;  Dunn  v.  Grand  Trunk 
R.  Co.  supra:  Lake  Shore  A  M.  S.  R.  Co.  v. 
Brown,  138  111.  16S,  11  West.  Rep.  800.  , 
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Id  Sherman  v.  Hannibal  db  8t,  J.  R.  Co,  73 
Mo.  64,  a  boy  eot  on  a  freight  traio  without 
paying  or  intending  to  pay  any  fare.  His  pres- 
ence was  not  discoverea  by  those  in  charge  of 
the  train  until  he  had  traveled  some  teo  miles. 
Thia  court  then  said:  "The  train  being  one  on 
which  passengers  were  allowed  to  be  carried, 
although  the  plaintiff  boarded  the  train  with- 
out the  permission  or  knowledge  of  the  con- 
ductor, yet,  as  the  conductor,  after  he  became 
aware  of  his  presence  on  the  train,  suffered  him 
to  remain,  he  was  entitled  to  the  same  protec- 
tion as  if  he  had  paid  his  fare." 

Muehihavten  v.  8t.  Louis  R.  Co.  91  Uo.  882, 
9  West  Rep.  857,  was  a  case  where  a  hoy  was 
run  over  and  killed  by  n  street  car.  An  In- 
struction was  giTeo,  and  by  this  court  approved , 
in  which  it  was,  in  substance,  said  Uiat,  al- 
though the  boy  bad  not  paid  aoT  fare,  still,  if 
he  was  on  the  car  with  the  knowledge  and  per- 
miflsion  of  defendant's  em{doy$  in  charge  of 
the  car,  then  the  deceased  was  a  passenger,  and 
entitled  to  the  same  care  and  protection  as  if  he 
had  paid  his  fare. 

Now,  in  this  case  the  conductor  had  entire 
charge  of  the  train.  In  its  management  he 
acted  for  and  represented  the  defendant.  It 
was  a  part  of  his  duties  to  see  that  persona  did 
not  ilde  upon  it,  either  with  or  without  the 
payment  (a  fare.  How,  tbereFore,  can  It  be 
said  hia  act  in  allowing  the  boy  to  ride  upon 
the  train  was  beyond  or  outside  the  scope  oi 
his  employment?  It  was  an  act  directly  with- 
in the  une  of  his  duty.  He  made  breach  of  his 
duty  towards  his  master,  but  that  is  a  matter 
of  no  consequence  here.  To  all  outward  ap- 
pearance, aa  well  aa  in  ptriint  of  fact,  he  was 
master  of  the  train.  The  defendant,  therefore, 
cannot  escape  liabiM^  in  this  case  on  the  ground 
that  the  conductor  had  no  authority  to  permit 
the  boy  to  ride  on  the  train.  It  also  follows 
from  what  has  been  said,  as  well  as  from  the 
authorities  cited,  that  the  defendant  did  owe  a 
duty  to  the  boy.  It  owed  a  duty  to  hhn  even 
on  the  theory  that  he  was  not  In  the  full  sense 
of  the  term  a  passenger.   The  inatmctlon  given 


goes  no  further  than  to  require  of  defendant 
ordinary  care,  and  of  this  defendant  ou^t  not 
to  complain.  The  authorities  died  go  far  t<i 
show  that  the  case  might  have  been  submitted 
to  the  jury  on  the  theory  that  the  bov  was  en- 
titled to  all  the  care  of  a  passenger;  bnt,  as  Id- 
structions  were  not  given  on  that  theory,  we 
need  say  no  more  upon  this  question. 

8.  As  to  the  evidence  there  can  be  no  doubt 
but  it  tend!)  to  show  negligence  on  the  part  of 
the  trainmen.  They  knew  there  was  a  freight 
train  Just  behind  uiem;  that  it  would  reach 
tiiem  on  a  long  down  grade;  that  the  frdgfrt 
trains  were  liable  to,  and  frequently  did,  Iweak 
in  two,  and  then  not  be  under  the  complete 
control  of  the  engineer;  and  that  there  was  frost 
on  the  rails.  The  evidence  tends  to  show  that 
the  rear  train  could  have  been  heard  for  two 
miles,  and  there  was  ample  time  to  have  given 
a  danger  signal  further  from  the  standfaig  ca- 
boose. Undn  tiie  circumstances,  to  flag  the 
train  at  a  distance  of  only  a  quarter  of  a  mfle 
from  the  caboose,  and  without  warning  to  the 
boy,  who  knew  nothing  of  what  was  gwig  on, 
furnishes  evidence  of  even  gross  negligence. 

4.  The  objection  made  to  the  instruction 
given  is  that  it  does  not  submit  the  qucstioo 
whether  the  boy  was  rightfully  on  th«  train. 
It  requires  a  finding  that  he  was  on  the  train 
with  the  knowledge  and  consent  of  the  agents 
in  charge  of  it.  If  he  was  on  the  train  with 
the  knuwledge  and  consent  of  the  agents  who 
had  chaige  of  it,  he  was  not  fvro^fally  there; 
much  less  was  he  a  trespasser.  Even  had  be 
known  that  he  was  on  the  train  in  violation  of 
the  defendant's  rules,  stUt,  being  there  wiUi  the 
consent  of  the  master  of  the  train,  tiie  compaav 
owed  him  adnty,— at  least  ordinary  caxe. — ana 
for  a  breach  of  that  duty  it  is  liable  in  damages. 
The  instructions  a^ed  by  defendant,  and  re- 
fused, are  so  far  at  war  with  what  haa  been 
said  tbat  it  is  useless  to  spe^  of  them  in  dctaiL 

Thejitdgmmt  it  e^fflnned. 

All  ooocar. 

Motion  for  refaearlog  denied  November  1, 
1880. 


MICHIGAN  nCPREMB  COTJBT. 


NICHOLS.  SHEPABD  ft  CO..  Appt.. 

V. 

George  B.  CRANDALL  et  al. 
(  Mlob.  ) 

Erktoaea  at  m  pwd  agroomnnt  m  to  a 
VTArrant y  of  ttie  pawtr  of  an  eagme  to  run  a 
certain  separator,  nude  prior  to  the  giving  of  an 
order  for  the  outfit,  which  contained  an  exprees 
warranty  tbat  the  engine  was  of  erood  material, 
and  if  proi>erlr  run  was  "capable  of  drivlnff  said 
separator  to  do  good  businees  In  threshing,"  isln- 
oompetent 

(Mone,  J.,  dtstenU.i 
(November  6.  IflSB.) 

Ij^  RROR  to  the  Circuit  Court  for  Cass  County 
J  to  review  a  judgment  in  favor  of  plaintiff, 
but  for  a  less  amount  than  was  claimed,  in  an 
action  upon  certain  promissory  notes  given  as 
e  L.  R  A. 


part  of  the  piircbaseiwlceof  a  thrediliif  outfit. 

Serened. 

The  case  is  f  oUy  stated  in  the  <^ion. 
Menr*.  HovreU  *  Cmrr  for  platntilT,  ap- 
pellant. 

Mr.  Spaflbrd  ^yon.  for  defendants,  ap- 
pellees: 

Any  positive  assertion  concerning  tlie  artide 
aold,  made  at  the  time  to  induce  the  purchaser 
to  buy,  by  which  he  is  induced  to  hi^, 
amounts  to  wanantyand  should  be  enfomd 

such. 

JDanietts  v.  AldrieA,^  Micb.  68;  fiowMuv. 
Pamierton,  51  K.  T.  108;  Hahn  v.  Doetittk,  18 
Wis.  106:  Smith  v.  Justice,  18  Wis.  000;  Om- 
grote  v.  Bennm,  83  Minn.  871. 

Whatever  a  seller  repreeenls  at  tlw  time  <tf 
the  sale  is  a  warranty. 

Hawkins Y.  PenU>erton,Mpra;  Woodr.SmiSi. 
4  Car.  &  P.  45;  Stone  v.  JiautM.A  MeL  141. 

The  trial  conrt  fHroperly  l»la  defendants  were 
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entitled  to  show  the  parol  nndertakiog  or  war- 
ranty of  tlie  capacity  of  the  engine,  and  which 
induced  them  to  make  the  purchase. 

PJMpa  V.  Whitaker,  87  Mich.  72;  Chopin  v. 
Dobton,  78  N.  Y.  74;  Unger  v.  Jacobs,  7  Hun, 
221;  Schenectady  Go.  v.  McQueen,  15  Hud,S6I- 
6S6;  Juiihard  t.  Chaffee,  92  N.  T.  639;  Grier- 
«>»  T.  Mason.  60  N.  Y;  804;  PhiUipav.  Awfcm, 
46  U.  8.  S  How.  278-391jlS  L.  ecT  152);  Zoffli 
^.  46  Mich.  488;  Treeididt  t.  Mvinford, 


SI  Mich.  467;  Eottenbader  t.  Afar*.  80  Fa.  488; 
Shvffhart  t.  Jffwr«,  78  Pa.  460. 

Not  being  a  part  of  the  contract  executed, 
bat  a  eollat^al  agreement  made  by  plaintiff  as 
to  what  the  en^ne  could  and  would  do,  parol 
evidence  was  {woperly  admitted  to  prove  it. 

Lanphire  v.  Slaughter,  01  How.  Pr.  86,  and 
authorities  cited  above. 

The  writing  not  being  signed  by  the  plaintiff 
is  not  the  sole  or  conclusive  evidence  of  the 
contract;  and,  so  far  as  the  plaintiff's  under- 
taking goes,  such  wilting  has  no  greater  force 
than  the  oral  evidence  of  witnesses,  and  would 
not  exclude  such  testimony. 

Ome  T.  Jagueth,  ]  Laos.  207-^18;  TTnger  v. 
Jaeede,  7  Hnn.  320. 

Nor  is  a  party  liable  upon  a  written  contract, 
who  has  not  signed  it;  and  until  the  contract  is 
signed  it  is  not  the  best  or  sole  evidence  of  Uie 
agreement  between  the  parties. 

0(Ufe  V.  Jaqueth,  tupra;  Town^nd  t.  Com- 
ing, jffi  Wend.  486;  Otbom  v.  Bainton,  47  Mich. 
!W6;  Sovereign  v.  Ortmann,  47  Mich.  182;  DO- 
ion  V.  Andenon,  48  N.  Y.  281. 

Long**  J.,  delivered  the  opinion  of  the 

court: 

Defendants  bought  of  Nichob,  Sbepard  & 
Co.,  a  corporation  doing  business  at  Battle 
Creek,  a  threshing  outfit,  In  the  fall  of  1884. 
On  the  purchase,  six  notes  were  given  by  de- 
fendants, amounting  to  the  sum  of  |l,728. 
There  remained  unpaid  on  these  notes  at  the 
time  of  the  trial  in  the  court  below  the  sum  of 
$1,045.80,  according  to  the  terms  of  the  not^. 
Defendants  claimed  a  breach  of  warranty  on 
the  sale  of  Uie  engine,  and  on  the  trial  plamtiff 
bad  judgment  for  $77.    Plaintiff  brings  error. 

Defendants  gave  a  written  order  for  the  out- 
fit, which  con&ned  the  following  warranty: 

"This  machine  is  ordered,  purchased  and 
sold  subject  to  the  following  express  warranty 
and  agreement,  to  wit:  That  with  good  man- 
agement the  Beparator  is  capable  of  doing  a 
good  business  in  threshing  and  cleaning  grain, 
etc.  Also  that  said  engine  is  well  made,  and 
of  good  material,  and,  if  properly  run  and 
rightly  managed,  Is  capable  of  driving  said 
separator  to  do  good  business  In  threshing; 
conditioned,  that  upon  starting  the  machinery 
the  undersigned  purchaser  shall  Intelligently 
follow  the  printed  hints,  rules  and  directioos 
cd  the  manufacturers;  and  if  by  so  doing  they 
are  unable  to  make  it  operate  well,  written  no- 
tice, stating  wherein  it  fails  to  satisfy  the  war- 
ranty, is  to  be  immediately  given  by  the  under- 
signed purchaser  to  Nichols,  Sbepard  &  Co.  at 
Battle  Creek,  Michigan,  and  also  to  the  dealer 
through  whom  puronased,  and  reasonable  time 
allowed  to  get  to  it,  and  remedy  the  defect,  if 
any.  unless  it  is  of  such  a  nature  that  they  can 
advise  by  letter.  If  they  are  not  able  to  make 
it  operate  well,  the  purcoaBers  rendering  neces- 
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sary  and  friendly  assistance,  and  the  fault  is  In 
the  machinery,  it  is  to  be  taken  back,  and  the 
payments  refunded,  or  the  defective  part  reme- 
died, and  made  the  same  as  in  their  other  ma- 
chines, which  do  perform  satisfactorily.  But 
if  the  purchasers  fail  to  make  It  perform, 
through  improper  management,  or  lack  of 
proper  appnance,  m  n^ect  to  observe  the 
printed  or  written  directions,  then  the  said  pur- 
chasers are  to  pay  all  the  necessary  expenses 
incurred.  Deficiencies  in  the  general  adapta- 
tion for  threshing,  separating  and  cleaning, 
which  alone  Involve  damage  or  the  return  of 
the  machinery,  are  expressly  agreed  by  the  un- 
dersigned to  be  reported  in  mdog,  as  above 
stated,  within  five  days  after  starting  It,  and 
ncA  after  continued  use  or  injury  to  the  ma- 
chinery; and  use  without  such  written  notice 
is  condusive  evidence  of  satisfaction  and  ful- 
fillment of  warranty.  It  is  expressly  under- 
stood and  agreed  that  all  warranty  on  this  ma- 
chinery terminates  and  expires,  and  all  liability 
of  Nichols,  Sbepard  &  Co.  for  breach  of  war- 
ranty, damage  or  otherwise,  ceases,  entirely,  at 
the  close  of  wis  year.  Also  If  any  pert  of  said 
machinery,  except  the  belting,  fails  during  this 
year  in  consequence  of  any  defect  in  material 
of  eaid  part,  Nichols,  Sbepard  &  Co.  are  to  fur- 
nish a  duplicate  of  said  part,  free  of  charge,  ex- 
cept freight,  afiertbepresentatioD  of  the  defect- 
ive piece,  clearly  showinga  flaw  In  the  material, 
at  the  factory  cor  to  a  dealer  uirough  whom 
said  material  was  bought,  at  any  time  within 
this  year;  but  defidencies  in  any  piece  do  not 
condemn  other  parts." 

Plaintiff's  declaration  was  on  the  common 
counts  Id  assumpsit.  The  defendants  gave  no- 
tice under  their  plea  of  general  issue  that  they 
would  show  on  the  trial  that  on  or  about  Au- 

rl6, 1884,  thOT  were  desirous  of  going  to 
Territory  of  Dakota  to  engage  In  the  busl- 
oess  of  threshing  wheat  on  an  extensive  scale, 
and  were  desirous  of  purchasing  a  threshing 
machine  of  large  size,  with  a  steam  engine  of 
sufficient  abili^  and  power  to  drive  and  to  op- 
erate the  same  without  straining,  forcing  or 
overworking  aoy  parte  of  the  same;  and  the 
said  plaintiff,  well  knowing  that  these  defend- 
ants wanted  to  purchase  a  machine  and  engine 
with  the  design  and  with  the  purpose  of  using 
and  operating  the  same  In  the  Territory  of  Da- 
kota, and  well  knowing  that  said  machine  and 
engine  would  be  practically  worthless  in  such 
business  unless  it  possessed  the  ability  and  pow- 
er to  work  easily  and  well  in  such  work  with- 
out forcing  or  overworking  such  machine  and 
engine,  or  any  parte  thereof,  offered  to  sell, 
and  these  defendants,  on  August  16, 1884,  of- 
fered to  purchase  of  said  plaintiff,  one  of  ito 
vibrating  separators  and  one  of  ite  seU-guidinff 
traction  engines.  Therefore  the  said  plaintiff 
represented  the  same  manufactured  by  the 
plaintiff  was  made  of  the  best  material,  perfect 
and  complete  in  all  of  lU  parte,  and  was  fit  and 
proper,  and  was  capable  of  doing  the  work  and 
business  contemplated,  without  any  strain  or 
overwork  in  any  part  thereof,  as  aforesaid;  and 
thereupon  the  plaintiff,  in  consideration  that 
these  defendante  would  buy  of  it,  at  plaintiff's 
request,  one  of  said  separators,  called  "Vibrator 
No.  4,"  and  a  selC-ruidiuB  traction  engine,  No. 
10,  manufactured  %  plamtiff  at  Battle  CVeek, 
Ite  place  of  bosinesB,  for  a  certain  price,  to  wit. 
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$3,000.  undertook  and  promised  the  defendanti 

that  the  said  machine  and  engine  Vf&K  made 
of  tbe  best  materials,  and  that  both  were  per- 
fect in  stnictare,  and  manufactured  In  all  re- 
spects witb  perfect  castings,  and  furnished  per- 
fect and  complete  io  aU  its  parts,  from  tbe 
choicest  materials,  witb  tbe  best  possible  work- 
manship and  flnish.  and  was  pre-eminently  fit- 
ted ana  proper  for  extensive  radness,  and  that 
engine  No.  10  was  of  ample  power  and  ability 
to  operate  said  separator,  and  would  furnish 
more  power  than  tbese  defendants  would  need 
to  use  in  tbe  business  of  threshing.  That  said 
engine  did  not  possess  sufficient  capacity  to 
drive  or  operate  said  vibrator  No.  4  steam  sep- 
arator, end  bv  reason  thereof  the  said  engine 
oould  not  and  did  not  do  the  work  it  was  cal- 
culated and  designed  to  do.  and  which  it  was 
warranted  to  perform  by  plaintiff;  and  in  con- 
sequence of  such  want  of  power  and  ability  to 
do  the  work  required  these  defendants  were 
obliged  to  and  did  allow  tbe  said  threshing 
machine  and  men  in  their  employ  to  lie  idle 
for  a  long  space  of  time  while  said  engine  was 
being  repaired,  and  also  defendants  lost  the  use 
ot  said  tbreshing  machine  by  reason  of  such 
want  of  power  to  drive  said  separator  to  its  full 
capacity,  and  lost  a  targe  number  of  threshing 

Jobs  and  the  gains  and  profits  resulting  there- 
rom.  and  the  defendants,  as  well  as  their  men 
and  teams  in  their  employ  and  use,  were  idle 
for  a  long  period  of  time,  etc  Notice  is  also 
given  of  defects  in  the  maefainery  of  tbe  en- 
gine and  damaires  claimed  therefor. 

On  the  trial  Thomas  J.  Crandall,  one  of  the 
defendants,  was  called  as  a  witness,  and  testi- 
fied substantially  that  he  met  plfttntifTs  agent, 
John  Root,  in  the  summer  of  1884,  at  Dowagiac, 
who  spoke  to  him  about  buying  an  engine  and 
separator,  and  induced  the  deiendant  to  go  to 
Battle  Creek  and  look  at  tbe  macbtoes  of  tbe 
plaintiff.  "Arriving  at  BatUe  Creek,"  thewil^ 
ness  says:  "I  told  Fred  Shepsrd,  one  of  the 
firm,  that  I  wanted  a  large-sized  separator,  a 
8&-inch  cylinder,  and  a  18  horse-power  engine 
to  drive  ft.  He  said  he  didn't  know  what  in 
the  world  I  wanted  such  a  power  as  that  for. 
I  told  him  I  was  going  to  take  it  to  Dakota, 
and  1  wanted  power  to  drive  it  for  all  it  was 
worth,— for  alll  could  put  throu^  it  1  told 
them  that  I  was  told  it  took  more  power  there 
than  it  did  here;  that  they  fed  from  both  sides; 
and  be  went  on  and  guaranteed  his  lO-horse- 
power  to  give  us  all  tbe  power  we  needed,  and 
power  to  spare  in  any  emergency.  He  said 
they  did  not  have  a  18  horse-power." 

Hereupon  the  written  warranty  Id  the  order 
was  produced,  and  plaintiff's  counsel  moved  to 
strike  out  this  testimony,  as  the  warranty  of 
the  engine  was  in  the  writing. 

Defendants'  counsel  then  stated:  "There 
seems  to  be  in  this  paper  a  printed  warranty, 
but  it  refers  to  the  machine  generally,  and  not 
to  the  capacity  and  power  of  tbe  engine  to 
operate  tbe  separator.  The  defendants  claim  on 
a  spedai  warranty  that  the  enrine  in  question 
possesses  ample  power  to  run  the  separalor,  and 
would  run  it  as  well  as  the  IS-faorse- power 
engine,  and  would  guarantee'tbat  it  bad  suffi- 
cient power  to  operate  Buccessfiilly  in  Dakota." 

The  court  overruled  plaintiff's  motion,  and 
refused  to  strike  out  the  testimony.  The  wit- 
ness then  testified  substantially  that  they  relied 
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upon  the  recommend  and  warranty  of  the 
plaintiff,  and  that  he  nerer  saw  the  written 
warranty  till  the  contract  was  marie;  that  be 
bad  never  run  a  lO-horse-power  engine,  and  go 
informed  Mr.  Sbepard;  tnat  they  shipped  the 
engine  and  separator  to  Dakota,  and  began 
tbreshing  about  August  20, 1884;  that  the  en- 
gine lacked  power,  and  they  had  to  fire  beyond 
what  they  should  have  done,  using  from  1,700 
to  1,800  poundsof  coal,  when  ahalf  ton  should 
have  been  sufficient,  and  that  coal  was  worth 
1 17.50,  and  75  cents  to  haul.  They  threshed 
about  forty-six  d^a  in  the  fall  of  1884,  and 
averaged  about  800  bushels  of  wh«at  per  day. 
Defendants'  counsel  then  asked  the  witness: 
"What  sized  engine  was  in  use  then  in  Dakota 
io  operating  separators?"  Witness  answered, 
under  plaintiff's  objection,  that  they  used  from 
13  to  16  horse-power  engines  there.  Witness 
then  testified  that  in  consequence  of  heavy  fir- 
ing the  flues  leaked,  and  they  were  compelled 
to  send  forty-two  mtles  to  Fargo  to  geta  man 
to  fix  tbem;*tbat  tbey  were  delayed  three  days, 
and  paid  the  man  $10,  and  after  the  ennne 
was  repaired  it  stood  only  three  days,  and  then 
leaked  so  badly  they  were  compelled  to  get  it 
fixed  again,  and  were  Idle  two  days;  (hat  on 
each  of  these  occasions  four  men  besides  himself 
were  idle;  and  that  tbey  were  p^ngthe  men 
from  $Z  to  $4  per  day  and  board  After  being 
fixed  Uie  second  time  it  ran  four  or  five  days, 
then  b^an  to  leak  so  badly  they  could  not  use 
it  and  quit  in  the  middle  ca  a  Job,  and  he  came 
home.  Witness  wasthen  asked  t^hiscDunsel: 
"What  amount  of  work  had  you  engaged t" 
Under  objection  of  plaintiff's  counsel  the  wit- 
ness was  permitted  to  answer  this  question,  and 
testified:  "I  had  1,300  acres  engaged.  About 
threefourths  of  it  was  wheat  and  Oie  balance  of 
it  oats.  The  wheat  would  avnage  aboutel^- 
teen  bushels  per  acre,  and  the  oats  fifty  or 
sixty.  The  price  of  tbreshhig  was  five  cents 
for  wheat  and  three  cents  for  oats.  The  only 
reason  I  did  not  do  these  lobs  was  that  the  en- 
gine gave  out.  We  could  thresh  from  fifty  to 
sixty  acres  per  day.  Our  total  money  expenses 
was  $19.25  per  day.  We  began  threshing  the 
second  season  on  August  20.  The  total 
amount  threshed  in  1884  wss  14,660  boaheb  of 
wheat  and  4,982  bushels  of  oats,  and  it  look 
nineteen  or  twenty  days.  I  was  there  twenty- 
three  days.  The  second  year  I  averaged  700 
to  800  bushels  of  wheat  and  1.200  bushels  of 
nats.  Tbe  separator  was  capable  of  threshing 
1,200  tol,400busbelsof  wheat.and  1,800  bushels 
of  oats,  if  run  with  sufficient  power." 

Tbe  defendants  then  called  Fred  East,  who 
testiSed  that  be  had  thirty  years'  experience  in 
threshing,  and  that  he  was  in  Dakota  in  tJie 
fall  of  1884,  and  was  using  a  Minnesota  Chief, 
86-inch  cylinder,  and  13-hor8e-power  engine, 
for  sixty  days.  He  saw  defendant  there. 
Witness  was  then  asked  by  defendants' counsel: 
"What  did  you  average  per  day  with  that 
machine?"  Witness  was  permitted  to  answer, 
under  objection  of  plaintiff's  counsel,  and  said 
1,800  bushels  of  wheat  and  from  3,000  to  2,500 
bushels  of  oats,  if  all  at  one  place.  Witness 
saw  the  machine  in  question  that  fall,  and  fed 
tbe  separator  for  a  while,  and  stated  that  be  con- 
sidered the  eo^ne  rather  weak.  He  was  then 
asked:  "How  did  it  correspond  with  the  ens^e 
you  were  running  as  to  power?"  and  answered. 
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under  objection,  that  It  was  a  weaker  power; 
that  ft  did  not  have  the  power  to  run  the  sepa- 
rator to  its  full  capacity;  that  the  engines  used 
in  Dakota  were  from  13  to  IS  horse  power. 
Witness  was  then  asked  by  counsel  for  aefend- 
ant:  "What  was  the  value  of  tbeeDgine  in  suit 
for  the  purpose  of  running  and  operating 
a  d6-iDcb-cylinder  separator  like  the  one  in 
suit  in  Dakota  in  the  fall  of  1834?"  Witness, 
undo*  objection,  answered  that  in  bis  judgment 
it  was  not  worth  anything.  Oo  his  cross- 
examination  the  witness  testified  that  all  the 
enjpnes  be  saw  in  Dakota  were  straw-burners 
except  defendants';  that  straw-burners  cost  less 
fuel;  that  the  engine  seemed  to  be  all  right,  only 
it  lacked  power,  and  had  to  labor  too  hard;  that 
the  difference  between  tbe  cost  of  a  lO-borse- 
I>ower  engine  and  a  18  is  about  $300. 

Mr.  Eaton  was  called  as  a  witness  the  de- 
fendants, and  testified  tbat  be  was  agent  for  C. 
Aultman  &  Co. ,  manufacturers  of  engines.  He 
was  then  asked  what  sized  engine  would  be  re- 
quired to  furaisb  sufficient  power  to  run  and 
operate  successfully  a  86-inch-cylinder  sepa- 
rator. Under  objection  the  witness  answered: 
"A  IS-bwae-power  engine  is  preferable  any- 
where for  tbat  size  separator." 

Thomas  J.  Crandall  was  then  recalled,  and 
testified  that  the  engine  would  have  been  worth, 
freight  and  all,  about  $1,000,  if  it  had  suffici- 
ent power  to  run  the  serarator  as  represented, 
but  as  it  in  fact  was  it  was  not  worth  over 
$200  or  $800.  Upon  his  cross-examination 
be  was  asked  by  counsel  for  plaiotift:  "Was  it 
not  worth  as  much  as  any  10-borse-power  en- 

?ineV'  This  was  objected  to  by  counsel  for  de- 
endants  as  incompetent,  and  the  objection 
sustained,  the  court  saying:  "I  think  the  ques- 
tion is  what  it  was  worth  in  the  market  for  tbat 
purpose.  If  be  boys  one  to  thresh  with,  he  is 
ont  obliged  to  run  around  to  sell  it  to  make 
wooden  bowis  with.  If  he  bought  it  for  the 
purpose  of  tfareabing  out  there  with  it,  and  it 
was  recommended  to  ran  that  particular  sepa- 
rator, he  is  not  bound  to  bunt  up  any  other 
kind  of  business  for  the  machine  at  all,  or  to 
sell  it." 

Question.  "What  was  that  engioe  worth  in 
1884,— not  what  ft  was  worth  to  you,  or  worth 
for  running  tbat  separator;  butwnat  was  it  in 
fact  worth  in  tbe  market?" 

Under  objection  this  testimony  was  ruled  out 
by  tbe  court,  the  court  saying:  "I  don't  tliink 
that  is  a  proper  question  unless  you  confine  it 
to  the  purpose  of  threshing.  I  don't  think  be 
was  bound  to  try  and  sell  It  for  anything  ex- 
cept threshing." 

Mr.  Hood  en  was  called  as  a  witness  by  the 
plaintiff,  and  testified  tbat  he  was  employed 
by  plaintiff  as  coUectioo  correspondent;  that  be 
kept  track  of  and  knew  where  machines  were 
located.  Witness  was  then  asked  to  state  from 
the  koowledee  thus  acquired  how  many  10- 
horse-power  engines,  86-inch-cylinder  sepa- 
rators, were  being  used  in  Dakota.  Under 
objection  the  answer  to  this  question  was  ruled 
ont.  Witness  was  then  asked  to  state  whether 
or  not  plaintiff  was  from  the  fall  of  1884  to 
1835  prepared  to  furnish  a  18-horse-power  en- 
£^e,  m  ail  respects  like  the  one  in  suit,  except 
size.  The  answer  to  this  question  was  also 
ruled  ont  by  the  court. 

Upon  the  close  of  tbe  testimony  tbe  court 
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stated  to  counsel,  io  presence  of  the  jury,  its- 
views  of  the  case  upon  tbe  testimony,  as  fol- 
lows: "The  defendants  bad  a  warrant  ontaide 
of  the  written  contract,  and  tbat  part  of  the 
contract  which  requires  thorn  to  give  notice 
has  reference  only  to  such  matters  as  were 
warranted  in  tbe  contract,  and  does  not  apply 
to  this  special  warranty.  That  was  made 
verbally,  and  was  not  a  part  of  the  contract  at 
all,  and  therefore  Vbef  were  not  bound  to  give 
notice  at  all.  As  far  as  the  separator  Is  con- 
cerned, all  the  warranty  there  was  on  that  was 
that  it  was  a  good  machine.  They  didn't  war- 
rant it  for  any  particular  place,  or  anything  of 
tbe  kind.  I  think  the  special  warranty  andthe 
warranty  in  the  written  contract  upon  tbe  sep- 
arator Is  substantially  the  same.aod  if  tliere  were 
any  defects  io  the  notice  of  it,  and  not  giving 
notice,  they  could  not  recover  tat  any  d^cts  in 
the  separator.  They  would  be  confined  to  the 
damages,  if  any,  upon  tbe  engine,  and,  as  to 
that,  It  was  sold  for  a  particular  purpose,  and 
warranted  to  do  a  particular  thing.  It  was 
warranted  to  run,  to  its  full  capacity,  this  80- 
iuch-cyliuder  separator.  Upon  the  warranty 
there  is  no  diwute  in  the  testimony.  They 
have  not  denied  at  all  that  they  made  such  a 
statement  to  tbe  defendants.  If  it  would  not 
run  that  separator  to  ita  full  capacity  they  bad 
a  right  to  (uro^s.  As  to  tbe  difference  there 
was  in  that  engine,  for  the  purpose  of  threshing 
in  Dakota,  the  difference  between  what  ft 
would  have  been  if  it  had  been  perfectly  com- 
petent to  run  tbat  separator  to  its  full  capacity, 
and  what  it  was:  tarang  all  the  circumstances 
toother  in  this  lestlmonT  in  relation  to  thelose 
and  tbe  account  of  fields  they  lost,  and  the 
difference  (here  was  in  threshing,  it  was  of  no 
account,  so  far  as  they  show  the  value  of  the 
machine.  Consequently  the  only  question  to 
be  submitted  to  this  jury  is,  What  was  the  dif- 
ference, if  any,  between  this  machine  as  it  was 
in  1884  and  as  It  was  recommended  in  this 
verbal  warranty?  I  think  that  is  all  there  is 
of  it. 

By  plaintiff's  counsel.  "I  understand  the 
ruling  to  be  this:  that  the  jury  are  to  deduct 
from  the  amount  due  the  plaintiff  on  the  notes, 
the  difference  between  the  actual  value  of  the 
machine  as  it  was  for  the  purpose  for  which  it 
is  claimed  to  have  been  sold,  and  its  value  in 
fact,  or  its  value  as  it  would  have  been  if  a» 
represented. 

By  the  Court.  "Yes,  sir.  If  itwaa  worth 
nothing,  as  be  swears  to,  then  they  cannot  re- 
cover anything,  and  they  will  take  it  just  in 
proportion.  If  it  was  worth  $500,  they  would 
deduct  $600.  If  it  was  worth  all  they  paid  for 
it  they  would  recover  the  full  amount" 

There  might  not  have  been  any  emu:  in 
these  instructions  if  the  warranty  of  tbe  en- 
gine, as  claimed  oo  the  trial,  had  been  made  a 
part  of  the  writing.  But  the  court  was  clevly 
in  error  in  admitting  any  testimony  of  a  parol 
agreement  as  to  the  engine.  The  general  rale 
is,  that  parol,  contemporaneous  agreements 
cannot  be  admitted  to  contradict  or  to  vary 
tbe  terms  of  a  written  instrament  This  rule 
is  based  upon  the  reasonable  presumption  tbat 
where  parties  have  reduced  their  engagements 
to  writing,  and  they  are  plainly  and  intelli- 
gibly staled  therein,  it  is  conclusively  pre- 
sumed to  embrace  all  that  was  intended,  and 
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to  be  the  beat  poedble  evidence  of  the  intent 
and  meaning  of  those  who  are  bound  by  it. 
Suiherlatid  v.  Crane,  Walk.  Ch.  (Mich.)  628; 
Martin  v.  Hamlin,  18  Mich.  854;  Vanderkarr 
V.  Thompson,  10  Mich.  83;  Seamanv.  (yHara, 
20  Mich.  66;  MacktBood  v.  Brown,  84  Mich.  4; 
auUkpoU  V.  Arnold,  11  Mass.  80;  MeLetlan  v. 
CanOeHandBank,  U  Me.  666. 

It  1b  laid  down  in  the  books  as  the  principal 
cause  of  this  rule  that  when  parties,  after 
whaterer  conversation  or  preparation,  at  last 
reduce  their  agreement  to  writing,  tliia  may 
be  looked  upon  as  the  final  consummation  of 
their  negotiation  and  the  exact  expression  of 
their  purpose;  and  all  of  their  earlier  agree- 
ments, though  apparentlv  made  while  it  all 
in  conversatioQ,  which  is  not  now  incor- 
porated into  their  written  contract,  may  be 
considered  as  intentionally  rejected.  The  par- 
ties write  the  contract  when  they  are  ready  to 
do  so,  for  the  very  purpose  of  excluding  ev- 
erything else^nd  making  this  permanent  and 
certain.   30reenU*£v.  4th  ed.  60. 

This  claimed  parol  agreement  as  to  the  war- 
ranty of  the  power  of  the  engine  to  run  a 
86-inch-cyIinder  separator  was  made  prior  to 
the  f^ving  the  ord^  for  the  outfit,  and  which 
order  contained  the  express  warranty.  This 
became  the  contract  of  sale  and  warranty  of 
the  outfit  when  accepted  and  acted  upon  by 
the  plaintifEs,  and  it  contains  no  warranty  of 
power  of  the  engine  to  drive  such  a  separator. 
On  the  trial  it  was„not  claimed  that  there  had 
occurred  any  breach  of  this  written  warranty, 
or  at  least  any  such  breach  as  would  entitle 
tbe;defendants  to  damages,  without  noUce  to 
the  plainlifF,  and  giving  it  an  opportunity  to 
repair.  In  fact  the  defendants  made  no  com- 
plaint, but  from  time  to  time  wrote  the  plain- 
tifl  that  they  would  pay  the  notes,  asking  an 
eztenrion  of  time  In  which  to  meet  them. 

The  court  was  in  error  in  permitting  tlie  de- 
fendants to  go  into  this  part  of  the  case.  It 
was  error  to  allow  such  a  parol  warrantv  to 
be  shown,  or  to  permit  testimonv  to  be  given 
showing  damages  thereiinder.  The  whoK  de- 
fense to  the  notea  was  made  to  turn  upon  a 


claim  of  damages  under  such  parol  wamntj 
and  breach,  and  defendanui  were  allowed  to 
recoup  such  damages  on  the  trial  to  an  amount 
almost  equal  to  the  sums  remaining  unpaid  on 
the  notes.  It  is  not,  therefore,  necessary  to 
discuss  the  question  raised  upon  the  ina^uc- 
tion  of  the  court  as  the  measure  of  damages 
which  defendants  might  recoup.  They  were 
not  entitled  to  recoup  damages  at  all  under  a 
breach  of  this  claimed  parol  warranty.  If  de- 
fendants had  any  defense  to  the  notes  growing 
out  of  the  contract  of  warranty  it  could  only 
arise  under  the  written  contract,  and  upon 
such  a  claim  it  could  only  ariae  after  they  had 
given  the  notice  provided  in  the  contract,  and 
after  plaintiff  had  been  given  an  opportunity 
to  repair.  Even  iupon  the  defenduits'  own 
theory  the  court  was  in  error  in  permitting  the 
defendants  to  show  their  loss  upon  jol»  tuen, 
and  it  would  have  had  no  tendency  to  show 
the  value  of  the  engine.  Neither  could  the 
dama^  upon  such  theory  be  shown  without 
permitting  tlie  plaintiff  to  prove  the  market 
vaiue  of  this  engine  in  Dakota.  It  would  not 
do  to  say  that  it  was  Imught  for  a  ^Mdflc  pur- 
pose, and  its  only  value,  therefore,  would  be 
for  (h.e  purposes  for  which  it  was  purchased. 
This  question,  however,  does  not  become  Im- 
portant, as  the  court  was  in  error  in  permit- 
ting parol  testimony  to  Ite  given  of  the  war- 
ranty. 

Tne  jrtdgmant  of  the  court  below  must  be 
reverted,  and  a  nea  trial  ordered,  upon 
which  the  parties  must  l>e  confined  to  the 
written  warranty  and  the  Ineadies  of  that,  if 
any  have  arisen  after  notioe  to  r^wir.  Plain - 
tiff  will  recover  costs. 

Sherwood,  Ch.  J. ,  Champlin  and  Oadvp- 
1mU«  JJ.,  concurred  with  Itoug,  J. 

HuTM.  dlBsenting: 

I  think  that  the  order  given  for  the  machine 
in  this  case  did  not  constitute  such  a  conttact 
as  would  exclude  the  evidence  of  the  parol 
warranty  relied  upon  by  defendants.  See 
V.  Whitak*r,  87  Mich.  73,  and  cases 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Louise  J.  ALLTN,  Appt., 

V. 

(CONNECTICUT  RIVER  LUMBER  CO. 
et  al. 

(....Mass.....) 

1.  An  action  ftor  treapMB  upon  laads  In 
another  State  cannot  be  broui^  In  Mnna^ 
obusetts  by  trustee  procefls  under  Hass.  Pub. 
Htat.,  chap.  183,  H  1,  8,  autborlzlDgr  personal  ac- 
tions looludlng  treeposs  quart  clausum  to  l>e 
brouffht  by  trustee  proceea  In  the  county  of  the 
trustee's  residence  or  place  of  bustness.  ^e 
Statute  did  not  ^ve  a  new  Jurisdiction  or  make 
local  actions  transftorj,  but  related  merely  to 
prooeoa  In  cases  which  the  parties  were  entitled 
to  brinfc,  and  to  the  venue  of  actions  brought  by 
Uie  prooesB  specially  authorised. 

8.  Wbotber  an  anawar  lain  abatement 

6L.R.  A. 


must  depend  upon  the  substance  and  not  the 
form  of  ft. 

8.  An  answer  iHileh  «eta  np  aatter 
■howlnsthat  the  court  haa  no  Jnrladio- 

tlMi*  although  In  form  an  answer  in  abatement. 
Is  not  Buoh  within  the  rule  that  au  appeal  cannot 
be  taken  troma  Judgment  on  an  answer  or  plea 
in  abatement. 

(JannazrS,  IBBQi) 

APPEAL  from  a  Judgment  cA  Superior 
Court,  Suffolk  County,  rendered  npni  a 
plea  in  abatement,  in  an  action  for  trespass  upon 
lands  in  Vermont.   Action  dismissed. 

Messrs.  H.  N.  AUln  and  O.  1^  Hi^- 
berry,  for  plaintiff: 

A  State  must  determine  for  itself  the  extent 
of  Its  jurisdiction  and  control  over  the  person 
and  property  of  those  within  Its  bordos. 
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Blanehmrd  v.  Buttdl,  18  Mass.  1;  JHehard- 
jon  T.  New  Torh  Cknt.  B,  OSMaaB.  80;  TeM 
T.  Ward,  106  Ma».  Sia 

While  It  ia  doubtlesB  true  that  the  law  of  the 
Btate  where  the  act  ia  committed  determinea 
whether  it  is  actionable  at  all  or  not,  our  own 
law  must  determine  whether  it  is  actionable 
here  as  well  as  there. 

Leach  t.  Oreena,  116  Hass.  S84;  PeartaU  t. 
XheifflU,  2  Mass.  84. 

Trespaas  mare  etctueum  /regit  is  not  a  local 
w^ion  in  this  State  when  brought  by  teustee 
process. 

Waj/  V.  Dame,  11  Allen.  867;  Putnam  v. 
Btmd,  103  Mass.  870. 

Alttiough  it  was  a  local  action  at  common 
law,  so  were  actions  tor  rent,  actions  on  jndg- 
ments  and  actions  against  officers  in  matters 
touching  thdr  offices,  all  of  which  are  now 
transitory  in  this  State  and  elsewhere. 

1  C?hitty,  PI.  lethed.  p.  281;  Univertiiy  of  Vt. 
■V.  Jodyn,  21  Vt.  62;  iSiaadl  t.  Brigg»,  9  Mass. 
463,  468;  Barringer  v.  King,  6  Gray,  9;  Pearoe 
T.  Attoood,  18  Mass.  824. 

The  action  does  not  determine  any  questions 
of  title  and  is  purely  a  personal  remedy  for 
damages  and  on  principle  should  be  tranrntory. 

Livtngiton  T.  Jvfft/non,  1  Block.  208:  Qemn 
V.  Qrier,  10  Ohio.  909;  BBibaird  r.  Fotfter,  24 
Vt.  542. 

And  the  courts  of  this  country  hare  always 
recognized  and  enforced  every  statutory  breach 
of  this  useless  technicality. 

'Yfaia  T.  Da/rae,  mtpra;  Pitman  t.  Flint,  10 
Pick.  604;  dttmner  v.  Finegan,  IS  Mass.  280; 
Gmin  t.  Qrier,  mipra. 

Wherever  statutes  have  tended  to  make  this 
notion  transitory,  they  have  been  regarded  as, 
to  that  extent,  revoking  the  common  law. 

Pitman  v.  Ftint  and  Qenin  v.  Orier,  eupra; 
June  V.  Gonant,  17  Vt.  666;  Paifne  T.  Bntton, 
«  Rand.  lOfi. 

On  principle,  a  trespass  Is  no  more  local  as 
to  the  State  than  as  to  the  county. 

Rundie  v.  Delatoare  A  R.  Canal  Go.  1  Wall. 
Jr.  376;  WaOtv.  Kinney.  6  Hill,  83. 

A  statute  that  allows  an  action  for  trespass 
to  be  maintained  in  a  county  other  than  the 
•county  where  the  land  lies  destroys  the  local 
nature  of  any  such  action  brought  in  accord- 
ance with  the  provislona  of  such  statate. 

Genin  v.  Qrier,  Wajf  t.  Dame  and  Putnam 
V.  Btmd,  supra. 

An  attachment  of  property  within  this  State 
-will  always  give  our  courts  ^jurisdiction  of  a 
transitory  action. 

Pub.  Btat.  diap.  164,  §  1;  Richardaon  v. 
BmitA,  11  Alien,  184;  Morrieon  t.  Underwood, 
S  Cush.  6S;  Beeck  t.  Abbott,  6  Vt  686. 

There  is  no  reason  why  the  local  nature  of 
the  action  should  gain  any  force  by  crossing  a 
Atate  line. 

Bitaeli  v.  Brigg»,  eupra. 

The  court  should  sustain  if  possible  a  juris- 
diction without  which  plaintiffs  would  fre- 
quentiy  be  left  without  a  remedy  for  wrongs 
-cmnmnted  on  land  outside  of  this  Btate  by 
persons  redding  here. 

Moetpn  y.  Fmtwcu,  Oowp.  161, 176. 

Metart.  Ide  A  StaAnraand  9*  H.  Ward- 
vellf  for  defendants: 

Trespass  quare  elaumm  is  at  common  law 
local  and  not  transitory,  and  must  be  brought 
4L.  R  A.  07 


in  the  Jurisdiction  where  the  land  is  dtuated. 

1  Chltty,  PI.  268;  8  Bl.  Com.  391 
The  action  of  trespass  quare  davaum  Is  of 
that  class  which  is  not  merely  local  in  distinc- 
tion from  transitory,  but  It  h  also  local  in  a 
jurisdictional  sense;  i.  e.,  no  court  has  jurisdic- 
tion to  try  such  a  cause  outside  the  sovereignty 
wherein  tiie  land  is. 

Mle$  V.  Howe,  67  Vt  888;  McKenna  v.  Fiak, 
43  U.  8. 1  How.  341  (11  L.  ed.  117);  Rogere  t. 
Woo^mrn,  16  Pick.  166. 

The  action  was  transitory  and  the  objection 
did  not  reach  the  subject  of  jurisdiction. 

Clark  V.  Seudder,  6Qray,  123;  Brigga  v.  Nan- 
tueket  Bank,  5  Mass.  94. 

It  has  always  been  the  policy  of  the  courts  of 
Maasachusetts  to  decline,  as  far  as  possible,  to 
take  jurisdiction  of  causes  more  properly  cog- 
nizable in  another  sovereignty  and  Involving  a 
construction  and  enforcement  of  the  laws  of 
another  State  or  country. 

Eriekaon  v.  Neemith,  16  Gray,  321;  HtUaey  v. 
McLean,  12  Allen,  488;  Remington  v.  SamaTia 
Bay  Co.  1  New  Eng.  Rep.  707.  140  Mass.  494; 
Jenkina  v.  Leater,  181  Mass.  865:  CampbsU  v. 
SheUton.  13  Pick.  8;  CbmpMf  v.  WaOaee,  10 
Gray,  103:  Okaae  t.  Ckate,  3  Allen,  101;  emiOi 
V.  Mutv(d  L.  Int.  Go.  14  Allen,  886;  BtaMo  v. 
Atkinson,  4  New  Eng.  Rep.  851,  144  Mass. 
664:  Gale  T.  Eae^n,  7  Met.  14;  Seaiyy.  Root, 
11  Pick.  889;  MeRae  v.  Mattoon,  10  Pick.  49. 

W.  Allen*  J.,  deUvered  the  opinion  of  the 
court: 

It  is  not  denied  that  trespass  qwxre  daumm 
fregit  is  a  local  action,  and  that  at  common  law 
the  courts  of  this  Commonwealth  have  no  Ju- 
risdiction of  trespass  upon  land  in  another  State 
or  country.  The  objection  is  not  that  an  action 
of  which  the  court  has  jurisdiction  is  brought 
in  the  wrong  county,  but  that  the  court  has  not 
jurisdiction  of  the  cause  of  action.  Brim  T. 
Ifantueket  Bank,  6  Mass.  94;  Rogera  v.  Wood- 
bury, 15  Pick.  166;  Clark  v.  Seudder,  6  Gray, 
132;  Lawrence  V.  Smith,  6  Mass.  863;  Mlea  v. 
ffowe,  67  Vt  888;  Watta  v.  Kinney,  6  Hill,  82. 

It  is  claimed  that  the  courts  of  tti^  Common- 
wealth are  given  Jurisdiction  of  the  subject 
matter  of  the  suit  hy  Pub.  Stat,  chap.  188,  %  1, 
wliich  provides  that  all  personal  actions,  except 
certain  named,  may  be  commenced  trustee 
process,  and  section  8,  which  provides  that 
trustee  writs  shall  be  returnable  In  the  county 
in  which  the  trustee  lives  or  has  his  usual  place 
of  buriness.  Trespass  quare  clauaum  is  a  per- 
sonal action,  and  may  be  commenced  by  trustee 
process  under  the  first  section  of  this.  Statute. 
Wv.  Dams.  11  Alien.  867;  f^ilder  v.  Bailey, 
8  Afoss.  389,  391. 

It  is  also  a  local  action  and  must  be  brought 
in  the  county  where  the  land  lies,  unless  when 
otherwise  provided  by  statute.  The  effect  of 
the  third  section  is^that  when  the  action  is  com- 
menced by  trustee  process  It  must  be  brought 
in  the  county  of  the  trustee,  and  so  far  the  sDit- 
ute  modifljQs  the  common  law,  by  which  it  must 
be  brought  in  tbe  county  in  which  the  land 
lies.  The  contention  of  the  plaintiff  is  that  the 
Statute  not  only  fixes  the  county  in  which  the 
action  shall  be  brought  when  it  is  commenced 
by  trustee  process,  but  gives  the  courts  of  this 
dommon wealth  jurisdiction  of  an  action  which 
could  not  have  been  brought  in  any  county. 
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It  caDBOt  be  argued  that  flie  Statute  fAvea  fa- 
ilBdiction  over  trespass  to  land  In  anotoer  State 
only  in  an  action  commenced  by  trustee  pro- 
cess, and  the  plaintifl  is  forced  to  contend  that 
it  Kives  jurisdiction  over  the  cause  of  action 
without  regard  to  the  form  of  the  writ — ^in  other 
words,  that  it  cbaoges  the  action  of  trespass 
guare  etavtum,  when  the  hrad  lies  without  the 
jurisdiction  of  our  courts,  from  a  local  to  a 
transitory  action.  But  if  this  is  the  effect  of 
the  Statute,  it  is  impossible  to  confine  it  to 
causes  of  action  arising  without  the  State.  The 
Statute  makes  no  distinction  between  trespass 
to  lands  without  and  within  the  State.  It  in- 
cludes trespass  quare  elatutim  only  as  it  is  a 
personal  action;  and  requiring  the  action  when 
brought  trustee  writ  to  be  brought  In  the 
county  of  the  trustee  cannot  make  it  a  transi- 
tory action  as  to  lands  without,  and  not  as  to 
lands  within,  the  State.  There  seems  to  be  no 
reason  for  holding  ttkat  the  Statute  renders  an 
action  for  trespass  to  lands  outside  the  State 
transitory,  which  does  not  apply  to  an  action 
for  trespass  to  lands  within  the  State. 

The  plain  and  simple  meaning  of  the  Statute 
is  that  when  a  party  is  entitled  to  a  personal 
action,  he  mav  commence  it  by  trustee  process, 
and  that  actions,  whether  local  or  transito- 
ry, commenced  by  trustee  process,  shall  be 
brought  in  the  county  in  which  the  trustee 
lives.  A  construction  is  asked  for  it  which 
will  authorize  an  action  to  which  the  party  was 
not  entitled,  and  the  logical  result  of  which 
would  be  to  (Aange  Into  transitory  actions  all 
local  actions  which  can  be  commenced  by  trus- 
tee process.  The  Statute  has  been  in  existence 
nearly  one  hundred  years,  and  we  have  not  been 
referred  to  any  authority  or  dictum  to  sustain 
the  position  ol  the  plaintiff.  On  the  contrary, 
the  action  of  trespass  (uorai^unHn  has  always 
been  treated  as  alocalaction.  Stat  1794,  chap. 
6S,  authorized  a  person  entitled  to  any  personal 
action,  except,  etc. ,  to  sue  by  trustee  vnit,  and 
contained  the  same  providons  as  to  the  county 
in  which  the  action  should  be  brought  as  tlie 
Public  Statutes. 

By  Rev.  Stat.,  chap.  10,  g§  1,  71,  and  Geo. 
Stat.  chap.  143,  g§  1-76,  all  personal  actions, 
with  the  qiedfled  ezceptiom,  brought  in  the 
court  of  ctmunon  pleas  or  the  suineme  court, 
might  be  commenced  by  trustee  process;  and 


penonal  actions,  with  the  same  ezcoitloiiB, 
within  the  joziauctjon  of,  and  wfalcb  might  be- 
brought  by,  ordinaty  process  before  a  joa- 
tice  of  the  peace,  might  be  commenced  by 
trustee  process.  The  meaning  of  the  StatutM 
was  not  changed  when  they  were  consolidated 
ia  the  Public  Statutes,  in  the  words:  "  All  per- 
sonal actions  .  .  .  may  be  commenced  by  trus- 
tee process,"  and  the  jurisdiction  of  the  hi^er 
courts,  or  of  the  justices  of  the  peace,  was  not 
thereby  extended  to  personal  actions  or  causes 
of  action,  of  which  they  had  not  jurisdiction 
before  the  Statute.  The  Statute  only  regarded 
the  process  in  actions  which  parties  were  en* 
titled  to  bring,  and  the  venue  of  actions  broa{^ 
by  the  process  specially  authorized. 

We  think  ttiat  the  court  has  jurisdiction  of 
this  appeal,  although  it  Is  from  the  judgment 
apparently  upon  an  answer  which  Is  in  form 
an  answer  in  abatement.  The  Statute  does  not 
give  a  right  of  appeal  from  a  judgment  upon 
an  answer  or  plea  in  abatement.  Toujig  v. 
Providence  A  Stonijigton S.  8.  Co.,  not  yet  re- 
ported. 

But  whether  the  answer  la  in  abatement, 
must  depend  upon  the  substuce.  and  not  upon 
the  form,  of  it.  If  the  answer  sets  up  matter 
which  is  not  in  abatement,  but  in  bar,  m  whidi 
it  goes  to  show  that  the  court  has  no  jurisdiction 
of  the  subject  matter,  it  is  not  an  answer  in  abate- 
ment within  the  meaning  of  the  Statute,  what- 
ever its  form  mav  be,  and  a  defendant  cannot 
give  to  the  superior  court  final  Inrtodlctton  of 
such  matter,  by  putting  it  into  we  form  of  on 
answer  in  abatement.  The  matter  of  the  plea 
is  apparent  upon  the  record,  and  goes  to  tbe- 
junadiction  of  the  courts  of  this  Common- 
wealth. If  the  objection  is  well  founded,  the 
proper  way  for  the  defendant  to  take  advan- 
tage of  it  is  by  motion  to  dismiss,  and  upon 
suggestion  of  want  of  jurisdiction,  the  court 
will  dismiss  the  action.  Rea  v.  Hayden,  8 
Haas.  34;  Latorenoe  v.  Ant'tA,  Watta  v.  Kin- 
ney and  Nike  v.  Howe,  aupra;  Gonid,  PI.  chap. 
4,  S  24;  1  Chitty,  PI.  flth  Am.  ed.  442. 

We  think  that  the  answer  was  not  an  answer 
in  abatement,  but  that,  as  it  appeared  that  the 
court  did  not  have  jurisdiction  of  the  action, 
the  judgment  should  have  been  that  the  actioiL 
be  oiandBBed. 

Action  diamimd. 
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ILLINOIS  CENTRAL  R.  CO..  P^T.  in  Brr., 

9. 

Belford  SLATER,  Admr.,  eta,  of  Arthur  B. 
Slater,  Deceased. 

(....hl....) 

1.  Plaintiff  may  |>roTe  the  speed  at 
^Hlieh  the  train  waa  running  to  an  action 
to  reoover  damages  for  Injuries  or  a  raOniad 
train  causing  death  to  his  Intestate,  as  tending  to 
shod  Ugbt  on  the  que«tloD8  of  due  oare  ou  the 
part  of  the  deoeaaed,  and  of  tiie  tiearing  of  other 


alleged  aots  and  KanisiloaM  of  the  oompaur'aaerv- 
anta  upon  tiie  mjorr. 

2.  In  aaaetian  by  aflktherae  admlnl^ 
trator  to  reoover  damages  ttir  poreoa- 
al  li^Jnriee  eanalng  the  death  of  his  minor 
son,  who  was  perf ormiag  serrloes  for  phUntUC  at 
the  timet  defendant  oanmot  show  that  fdalotUI 
was  wealtbrand  able  to  hire  others  topertOm 
the  servloei,  and  tiiiis  save  hta  aontnmi  expoamw - 
to  the  daQirersliuddeat  thereto, irtiereHieTelBno 
showiag  that  deoeaaed  was  Inoapabla  of  taking 
care  of  hlnuetf . 


Non.— XtaMWv  for  death  caused  by  fugUfrence. 

Usher  v.  West  Jersey     !Oo.  4  L.  B.  A.  SO,  twtc, 
iaftFa.aM. 
6L.R  A. 


Action  given  hj  statute.  Cleveland  BolUng  lOU 
Co.  V.  Corrlgao,  8  L.  B.  A.  886,  note,  46  Ohio  Bt  tBk 
Louisville  N.  A.  *  a  a.  Oo.  T.  Buck,  S  L.  B.  A.  HO^ 
note,  116  Ind.  066. 
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8.  A  railroad  eoBip>ny  im  rebjaet  to  the 
Oenenl  Statatos  of  tb*  Stete  nspeoting 
the  BlffoalB  to  be  ^ven  by  luoh  oompanlfli  at  pnb- 
Uo  bli^  war  oroBeings,  notwltbitandtaiK  other  and 
different  ruleaare  provtdod  by  Ita  charter  In  re- 
gard to  the  dyiuUB  to  be  given  by  It  at  luoh 
plaoea. 

4.  Positive  and  direct  tMtlmoiiy  to  not 

aiHobitely  required  to  prove  tbe  fwct  that  the 
reqidred  Hvnala  irore  not  given  hr  a  train  ap- 
pnMudilng  a  hlgbvay  craning;  it  ia  nifflclent  If 
tbe  Jury  believe  from  all  the  evidence  in  the  oaae 
that  such  Blgoals  were  not  given. 

5.  Children  are  required  to  exercise 
only  that  de§^ree  of  eare  and  caution 
which  persons  of  like  age,  capacity  and  expe- 
Klenoe  mlgbt  be  reaionab^  expected  to  naturally 
or  (HrdlnaTlly  use  in  the  same  situation,  and  un- 
der the  like  olrcumstanoes, 'provided  that  tbe 
parents  or  persone  baring  tbe  control  ot  auoh 
children  have  not  been  [guilty  of  want  of  ordi- 
nary care  In  allowing  tbem  to  be  placed  In  suoh 
drouroctanoee. 

A  reqneeted  iartmotlon  to  an  action  by 
a  father  as  admtotBtrator  to  recover  damages  for 
an  Injury  causing  the  death  of  his  mtoor  son, 
that  tbe  father  Is  entitled  to  the  services  of  such 
son  until  he  is  twenty-one  years  of  age,  and  that 
no  damages  can  be  allowed  for  any  loss  of  his 
asrvlces  or  earnings  during  Uie  period  of  mlnor- 
1^,  ia  properly  refused. 

{ii(ayie,i88B.) 

ERROR  to  the  Appellate  Court,  Second  Dis- 
trict, to  review  a  judgment  afflrmiag  a 
Jadgment  of  tbe  Circuit  Court  for  Ogle  Goon- 
In  favor  of  plidntift  in  an  action  to  recover 
ffiunagea  foir  personal  injoriea  resulting  in 
death,  and  alleged  to  have  been  caused  by  de- 
fcaidant's  negligence.  Affirmed. 
Tbe  facts  sufficiently  appear  in  tbe  opinion. 
Meura.  W.  6  W.  D.  Bar^e.  for  plaintifF 
in  error: 

If  the  child,  though  young.  Is  capable  of  tbe 
care  and  distsetion  required  of  an  adult,  the 
rale  applicable  to  admts  is  to  be  applied  to 

him. 

Pierce,  Railroads,  3d  ed.  p.  886:  Oiieago  db 
A.  S.  Co.  V.  Seeker,  76  111.  35,  88;  Bmjioldav. 
N.  T.  a  AH.  JR.Ii.Co.GS  N.  Y.  248;  Bwen 
V.  Chxeatfo  <fc  JT.  IF.  R  Cb.  88  Wis.  618; 
Shearm.  ft  Redf.  Nes.  8d  ed.  1 00;  MoMalum. 
T.  Nm  York,  88  N.  T.  642. 

It  is  dear  from  the  evidence  that  deceased 
could  have  wen  and  heard  the  engine  and  cars 
in  time  to  have  avoided  the  collision  that 
caused  bis  death  bad  be  reasonably  used  his 
senses  of  sight  and  of  bearing,  as  required  by 
law;  and  failure  to  take  these  precautions  pre- 
vents a  recovery  on  the  allegation  of  failure  to 
give  tbe  statutory  ^gnals. 

Si.  Louis,  A.&T.H.  B.  Go.  v.  Mardy,  08 
111.  800;  Chicago.  B.  A  O.  B.  Co.  v.  Bamerell, 
81  HI.  450;  lU.  Gent.  Jt.  Go.  v.  Qoddard,  72  IlL 
668;  Chicago  <ft  N.  W.  R.  Co.  v.  Eateik,  79  HI. 
137;  Penn^lzania  Co.  v.  Frana,  113  HI.  398; 
Waba^  St.  L.&P.B.  Co.  v.  Neihirk,  15  lU. 
iuip.  ITS;  CMcago  AB.  LB.  Oo.  v.  MsKean, 
40  ni.  818;  Chicago.  B.  l.OiP.B.  Oo.  v.  Bell, 
70  HI.  102;  6ort<m  v.  ErieB.  Co.  45N.y.  660; 
Bavensy.  Erie  B.  Go.  41  N.  T.  396;  Wileoz  v. 
Some.  W.  A  O.  B.  Oo,  39  N.  T.  858;  Belfon- 
taine  B.  Co.  v.  Beed,  88  Ind.  476;  Chicago,  B. 
I.  AP.  B.  Oo.  V.  Soutbm,  96  U.  S.  607  L. 
6L.RA. 


ed.  543);  Lake  Shore  A  M.  S.  B.  Go.  v.  Miller, 
36  Hich.  374,  S90;  North  Pa.  B.  Oo.  v.  SeHe- 
num.  40  Pa.  00,  64;  Pa.  B.  Oo.Y.Beale.nP& 
604;  Blaker  v.  ilT.  J.  MiOand  B.  Oo.  W  N.  3. 
Eq.  340;  TfeWjr  v.^ortft^m  i2.Cb.80  N.J.  L.188 
Brmon  v.  Milvmikee  A  St.  P.  B  Go.  Minn 
165;  Sainee  v.  JU.  Gent.  B.  Go.  41  Iowa,  327 
Soten  V.  Virginia  AT.  B.  Co.  18  Nev.  106 
Flemmin^  v.  Wettern  P.  R.  Oo.  48  Cal.  368 
Butterfidd  v.  Wettern  R.  Co.  10  Allen,  682 
A%n  V.  Boeton  A  A.  R.  Co.  105  Mass.  77. 

'Die  boys'  failure  to  stop  the  team  and  letthe 
train  pass  before  attempting  to  drive  across  the 
track  is  such  contributory  negligence  as  will 
prevent  a  recovery. 

Indianapolis  A  St.  L.  B.  Co.  v.  Eoane,  88 
HI.  68.  64;  Lalor  v.  Ghieago.  B.  A  Q.  B.  Co. 
63  HI.  401;  lU.  Cent.  B.  Oo.  v.  Buekner.  38  HI. 
299;  Tetfer  v.  Iforthem  A  C!e>.  80  N.  J.  L.  188, 
198, 109. 

Defendant's  en^neer  .had  the  right  to  pre- 
sume, and  to  rely  and  act  upon  tbe  preaump- 
tion ,  that  the  learn  would  stop  or  remain  atand- 
ing,  and  not  go  upon  tbe  track  until  the  train 
bad  pairaed  tbe  highway. 

St.  Louis,  A.AT.H.  B.  Co.  v.  Manly,  68  HI. 
800;  TeiStT  v.  SorOum  B.  Co.  80  N.  J.  L.  188, 
199. 

The  admiadon  of  erldence  as  to  the  speed  of 
the  train  was  error. 

Chicago,  B.  A  O,  B.  Co.  v.  Lee,  68  HI.  678 
Chicago,  B.  A  Q.  R.  Co.  v.  Earwood.  80  HI.  88 
Warner  v.  New  York  Cent.  B.  Co.  44  N.  Y.  466 
cam  y.  Eureka  AP.B.O0.  14  Nev.  876;  Mc- 
StnUaeif  v.  Ohieage^B.  A  Q.  B.  Oo,  4Si  Iowa, 
20s. 

Proof  of  plaintiff's  pecuniary  condition 
should  have  been  admitted. 

Chicago  A  A.  R.  Co.  v.  Gregory,  68  HI.  336; 
Pittsburg,  Ft.  WA  G.  R.  Co.  v.  Bumstead,  48  HI. 
321;  Wali0rs  v.  Ghieago,  B.  L  A  P.  R.  Co.  41 
Iowa,  71. 

The  third  instniction  given  for  appellee  is 
errooeooa  because  it  penndtted  the  iiuy  to  find 
for  the  plaintiff  without  any  erldence  what- 
ever to  support  the  verdict. 

BaTiiimrg  v.  People,  130  HI.  31,  8  West.  Rep. 
828;  Pa.  Co.  v.  MarshaU,  119  HI.  899.  7  West. 
Rep.  446;  Pope  v.  Lowite,  14  HL  App.  96;  Ind.  A 
St.  L.  R.  Co.  V.  MUler,  71  HI.  468;  Chicago  Pack. 
A  P.  Co.  V.  TttUm,  87  HI.  547. 

And  H  Is  bad  becsose  It  slng^  out  the  fact 
that  no  witness  testified  positively  that  no  bell 
was  rung  the  statutory  distance,  and  told  the 
Jury  that  would  not  prevent  the  plaintiff  re- 
covering in  this  case. 

CaUfY.  Thomas,  81  Dl.  478;  Grain  v.  Jack- 
sonviUe  Nat.  Bank,  114  HI.  516,  1  West.  Rep. 
602;  Ewins  v.  George,  60  HI.  61;  Ouskrmn  v. 
Cogneea,  86  HL  62;  SwigaT  v.  PeopU,  109  HI. 
273;  Orates  v.  CdweU,  90  111.  613;  Home  v.  TToJ- 
Um,  117X1].  181,  8  West.  Rep.  671:  BUnM  t. 
Inter-Oeean- Pub.  House  (ID.)  20  Bradf.  207; 
Pope  V.  Lowitt,  supra. 

During  his  minorttr  tbe  services  of  Arthur 
B.  Slater  belonged  to  bis  father,  and  therefore 
could  not  go  to  bis  estate,  nor  pass  to  the  ad- 
ministrator, nor  be  distributed  among  hto  next 
of  kin,  because  not  bekmglug  to  them,  and, 
for  these  reasons,  could  not  be  aUowed  or  re- 
covered in  this  actkm. 

MtyrHst,  0Meago,M.A8t.P.S,O».»TeA, 
Rep.  22.  n  \ 
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Section  18  of  appellanf  b  charter  is  not  re- 
pealed by  the  Act  of  1869.  A  saboeqoent  law 
wblidi  is  gnaeral  does  not  abrogate  a  former 
<Kie  which  u  spedaL 

Wam»r  v.  Orotby,  89  HL  820;  Chrington  v. 
.  Zoui!*,  78  lH  548;  OtUma  t.  Zo  Aif^e 
Cb.  13  111.  889. 

The  expression  of  one  mode  of  action  in  an 
enactment  is  generally  held  to  be  an  ezclusion 
of  all  other  modes. 

Oeddu  T.  Btehlarid  Oo.  9S  BI.  110. 

Mmrt.  Juiea  H.  C»Ftwrifl*ht  and 
James  W.  Allaben*  for  defendant  In  error: 

The  degree  of  care  required  law  of  these 
boys  depended  not  only  upon  the  sitaatlon  but 
upon  their  age  also. 

Chicago  t.  Eeefe,  114  Bl.  223,  1  West.  Rep. 
850;  Ohieago  d  A.  R  Oo.  T.  Becker,  76  HI.  26; 
F^nwlvonia  B.  Cb.  t.  Kelly,  81  Pa.  872; 
Beynmt  v.  Neai  Tork  Oent.  A  H.  B.  B. 
Thomp.  &  C.  644:  Sitmx  Gity  A  P.  S.  Ch.  T. 
&mt,  84  U.  S.  17  WaU.  667(21  L.  ed.  746);  Bo- 
land  t!  Mieaouri  B.  Go.  86  Ho.  484. 

After  these  boys,  through  the  negligence  of 
the  Railroad  Company  in  failing  to  ring  a  bell 
or  blow  a  whistle  at  the  requirm  distance,  had 
come  into  near  prozlmi^  to  the  railroad  track, 
th^  did  everything  that  they  could  with  their 
age,  strength,  capacity  and  experience  to  avoid 
being  injured,  and  hence  were  not  guilty  of 
contributory  negligence. 

See  IndianavoUt  d  St.  L.  B.  Go.  v.  StabUe,  62 
m.  818;  Dimick  v.  Chicago  <ft  N.  W.  R.  Co.  80 
111.  888;  Chicago.  B.daB.  Go.  v.  McQaha,  19 
HL  App. 842;  OhieoM  d  B.  I.B.O0.V.  ffOon- 
nor,  119  HI.  686,  6  West.  Rep.  778. 

By  reason  of  the  appellant's  own  conduct 
and  neglect  these  boys  were  Justified  in  assum- 
ing that  there  was  no  danger  in  approaching 
tbe  railroad  track  at  the  time  thOT  did. 

Ohieago  &2f.  W.  R  Go.  v.  Goedel,  119  Dl. 
616,  7  West.  Rep.  689;  Jforth  Ohieago  BoOing 
MiU  Co.  T.  Johruon,  114  HI.  67. 

Running  a  tr^  across  a  highway  at  an  ez- 
oeasive  speed  will  render  the  Kailroad  Com- 
pany  liable  for  the  Injuries  thereby  occasioned. 

Boefcford,  R  J.dSt.  L.  B.Oo.  v.  EiUmer.  72 
HI.  286;  Continental  Imp.  Co.  v.  Stead,  96  U.  S. 
161  (24  L.  ed.  408);  Chicago,  B.  A  Q.  B.  Co.  v. 
Lee,  87  111.  464;  IndianapoUe  &8t.L.R  Go.  v. 
amee,  63  111.  818. 

The  provision  for  giving  signals  at  highway 
crossings  is  a  police  regulation  for  the  protec- 
tion and  safety  of  citizens,  and  no  corporation 
is  above  the  general  laws  enacted  for  the  safety 
of  the  community. 

Qalaia  dt  G.V.  B.  Go.  v.  Loomia,  18  HI.  648; 
Ohieago,  B.AQ.R  Oo.  v.  Parke,  18  III  460. 

The  damage  to  the  father  on  account  of  the 
loss  of  sorices  of  his  minor  child  may  be  made 
the  basis  for  the  assessment  of  damages. 

Chicago  v.  ffeeing.  88  lU.  204:  mafford  v. 
Bubcnt,  115  lU.  196,  1  West.  Rep.*640;  Ohieago 
AA.RG0.  V.  Shanwm,  48  IIL  888. 

Wilkin,  delivered  the  opinion  of  the 
court: 

This  case  originated  in  the  Circuit  Court  of 
Ogle  Countv,  and  is  an  action  on  the  case  by 
a^dlee  against  appellant  for  negligentiy  caus- 
ing the  death  of  Arthur  B.  Slater,  his  son.  The , 
deceased  was  about  nine  years  old.  When . 
killed  he  was  in  a  farm  wagon  drawn  by  two  I 
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horses,  with  an  elder  brother,  thirteen  yesrs  of 
age.  The  two  boys  were  in  charge  of  the  team; 
and  in  attempting  to  cross  the  track  of  spp^ 
lant  on  the  public  hiriiway,  using  due  care,  as 
is  alleged  in  tbe  declaration,  the  wagon  was 
struck  by  a  passing  locomotive,  and  both  boTS 
were  kiUed.  The  negligence  chai^^  In  the 
declaration  against  the  employes  of  appeUant 
is  the  omission  to  give  the  statutory  dgnaU, 
keep  a  proper  lookout,  running  at  a  aangerom 
rate  of  speed,  and  failing  to  use  reasonable 
diligence  to  stop  the  train  in  time  to  avoid  flie 
injury.  Appellee  recovered  a  judgment  in  tbe 
circuit  court  for  $1,000,  which  was  by  the  ro- 
pellate  court,  on  appeal,  affirmed,  and  appel- 
lant again  appeals.  The  case  is  submitted  in 
this  court  on  tiie  part  of  appellant  on  the  same 
brief  and  argument  filed  in  the  appellate  court. 
That  court,  by  Its  judgment  of  afflrmance, 
having  settled  all  controverted  facts  advoaely 
to  appellant,  we  need  give  no  attention  to  the 
lengthy  review  of  the  evidence  contained  in 
the  argument,  unless  it  Is  found  necesaaty  to 
do  so  m  passing  upon  questions  of  law  sub- 
mitted for  our  oecision. 

On  the  trial,  appellee  was  permitted,  over 
objection,  to  prove  the  speed  at  wfaidi  tbe 
train  was  running  at  the  time  deceased  was 
killed,  and  this  appeUant  says  was  error.  One 
of  the  acts  of  negligence  chu:ged  in  tbe  declar- 
ation is  that  the  train  was  running  at  a  high 
and  dangerous  rate  of  speed  at  the  time  of  the 
accident.  Surely  the  plaintiff  had  a  right  to 
prove  Uiat  averment  if  he  could.  But,  inde- 
pendent of  the  allegation,  It  was  propw  to 
prove  the  rate  of  speed  at  which  the  train  was 
running,  as  tending  to  show  whether  or  not 
deceased,  under  all  uie  circumstances,  exercised 
due  care,  and  whether  other  alleged  acts  or  omis- 
sions on  the  part  of  appellant's  servants  caused 
the  iiriury.  In  other  words,  any  proof  of  facts 
and  oTcumstanoes  Immediately  attendin^r  the 
accident  was  competent  and  proper.  Chicago, 
B.  A  Q.  B.  Go.  V.  Lk,  87  HI.  454;  IndxanapetU 
A  St.  L.  B.  Go.  V.  StoWa,  62  HI.  818;  Roeiford, 
B.  I.  ASt.  L.  R  Co.  V.  HiUman,  72  IIL  1^ 

Appellant  offered  to  prove  that  appellee  was 
a  man  of  wealth  at  and  before  the  time  of  the 
accident,  but  on  objection  the  court  refused  to 
allow  it  to  do  so.  It  seems  that  the  purpose 
for  which  the  evidence  was  offered  was  to 
show  that  the  father  was  able  to  employ  otbeis 
to  perform  the  service  deceased  was  engaged 
in  at  the  time  of  his  death,  and  thereby  have 
saved  him  from  exposure  to  danger  incident 
to  that  service;  and  it  is  insisted  that  such  evi- 
dence was  competent  undn*  the  ruling  of  this 
court  in  OhixiagoAA,  R  Oo.y.  Qregory,  58  UL 
336,  and  other  cases  dted,  where.  In  pacing  on 
the  question  of  negligence  of  parents  in  tbe 
care  of  their  children,  it  is  said  the  same  rule 
should  not  be  applied  to  persons  dependent  for 
support  on  their  labor  and  those  whose  re- 
sources enable  a  parent  to  give  coDstant  per- 
sonal attention  to  tiie  care  of  tibelr  children,  or 
employ  persons  for  that  purpose.  It  is  not 
preitended  that  deceased  on  account  of  tender 
years,  or  want  of  mental  capadQr,  was  inca- 
pable of  taking  care  of  himself;  ioA.  therefore 
the  ability  of  the  father  to  watch  over  him  or 
employ  others  to  do  so  was  wholly  immaterial; 
ana  to  say  as  a  matter  of  law  that  because  a 
patent  may  be  able  to  raise  his  child  in  idle- 
Digitized  by  Google 


1880.  Ilunoib  Ckntral 

neflB,  therefore  he  must  do  bo,  lest  the  child  be 
exposed  to  danger  in  the  performance  of  labor, 
would  be  monstrous.  We  find  no  error  In  ad- 
mitting or  excluding  aridenca 

The  flnt,  second,  tiiird  and  fourth  instruc- 
tions given  on  behalf  of  appellee  are  criticised 
counsel  for  appellant,  and  a  reversal  insists 
upon  because  they  were  given.  We  will 
notice  them  briefly  in  the  order  named.  The 
flist  and  second  define  the  duty  of  railroad 
companies  in  tbis.Btate  as  to  giving  signals  at 
public  highway  crossings,  in  the  language  of 
section  68,  cbap.  114,  of  our  Revised  Statutes, 
tod  instruct  the  Jury  that  if  by  reason  of  a  fail- 
ure of  appellee's  servants  to  perform  that  duty 
deceased  was  killed,  he  being  free  from  negli- 
gence, appellant  would  be  liable.  The  princi- 
pal objection  urged  to  tbese  is  that.  Inasmuch 
as  appellee's  charter  defines  its  duty  as  to  the 
giving  of  such  signals  differently  from  the  Stat- 
ute, It  was  error  in  the  court  below  to  require 
of  appellant's  servants  a  compliance  with  the 
Statute.  The  questionhere  sought  to  be  raised 
is  not  an  open  one  in  this  court.  The  rigbt  to 
impose  these  and  other  like  duties  upon  rail- 
road corporations  by  statute  grows  out  of  the 
police  power  whicn  may  be  exercised  by  the 
Legislature  at  its  discretion,  as  the  public  safety 
requires.  Qatena  d  C.  U.  B.  Co.  v.  Loomia, 
181U.  648;  Ohio  AM.B.O0.  v.  MeCleUand,  25 
ni.  140;  Oakna  A  C.  U.  B.  Go.  v.  AppU^,  28 
III.  283.    See  also  2  Redf.  ItaUway^  428. 

It  is  of  the  first  importance  that  these  duties 
in  the  running  and  management  of  railroad 
trains  should  be  regulated  by  general  statutes, 
and  that  railroad  employfis  be  required  to  con- 
form thereto,  thus  avoiding  the  confusion  and 
increased'  danser  to  life  and  property  which 
would  result  from  the  application  of  different 
rules  to  the  many  different  raUioads  through- 
out tbe  State.  Objections  are  urged  to  the 
phraseology  of  these  instructiras,  but  we  think 
they  are  unimportant 

The  third  instruction— that  which  is:  "It  is 
not  necessatv,  in  order  to  enable  the  plaintiff 
to  recover,  that  any  witness  should  swear  pos- 
itively that  no  bell  was  rung  or  whistle  sound- 
ed upon  the  train  In  quewon,  at  the  distance 
of  at  least  eighty  rods  from  tbe  highway  cross- 
ing. It  is  suffiaent  upon  that  question  if  the 
jury  l>etieve  from  all  the  evidence  in  the  case 
that  DO  b^  was  rung  or  whistle  sounded  at  a 
distance  of  at  least  eighty  rods  from  the  cross- 
ing^'— is  not  open  to  the  criticism  made  upon 
it,  in  view  of  tbe  evidence  in  the  case.  It  ^m- 
pl^  informed  the  jury  that  the  fact  in  question 
might  be  proved  by  other  than  positive  and  di- 
rect testimony. 

Tbe  fourth  is  as  follows:  "The  jury  are  in- 
structed that  the  rule  of  law  as  to  negligence 
Id  children  is  that  they  are  requb%d  to  exercise 
only  that  dwree  of  care  and  caution  which 
persons  of  like  age,  capacity  and  experience 
might  be  reasonably  expected -to  naturally  or 
ordinarily  use  in  the  same  situation,  and  under 
the  like  circumstances,  provided  tfaat  tbe  par- 
ents or  persons  having  the  control  of  such 
cbildren  have  not  been  guilty  of  want  of  ordi- 
nary care  in  allowing  them  to  be  placed  in  such 
circumstances."  The  giving  of  this  instruc- 
tion is  urged  as  error,  and  is  said  to  be  directly 
contrary  to  the  law  in  this  class  of  cases.  We 
find,  however,  in  Weiek  v.  Lander,  7&  HI.  98, 
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which  was  an  action  bv  a  fiUhv,  as  adminis- 
trator, for  the  wrongful  killing  of  his  son 
twelve  years  of  age,  it  was  said:  "It  Is  not  to 
be  expected  that  a  bov  twelve  years  old  will 
use  the  same  degree  of  cautiiui  aiul  care  as  a 
person  of  mature  years;  nor  does  tbe  law  re- 
quire it.  It  was  proper  for  the  jury,  in  pass- 
ing upon  the  negltgence  of  tbe  deceased,  to 
take  into  consideration  his  age  and  experience." 

In  Chicago  A  A.  R.  Co.  v.  Beek«r,  76  HI.  25, 
— a  dmilar  action,  the  deceased  son  being  only 
seven  years  of  age, — it  was  again  said:  "The 
age,  tlM  capacity  and  discretion  of  the  deceased 
to  observe  and  avdd  danger  were  questiona  of 
fact  to  be  determined  by  the  jury,  and  his  re- 
sponsibility was  to  be  measured  bytbed^ree 
of  capacity  he  was  found  to  posaess."  See  also 
same  case,  84  Bl.  488. 

So  in  Ohiea^  v.  Ka^e,  1  West  Rep.  850, 114 
RL  223, — the  deceased  being  a  lad  between  ten 
and  11  years  of  age, — an  instruction  given  at 
the  request  of  the  plaintiff  limited  the  dogree 
of  care  required  oiF  the  deceased  to, such  as 
"from  his  age  and  intelligence  under  the.  cir- 
cumstances 10  evidence  was  required."  The 
phraseology  was  condemned,  but  it  was  held 
that,  ioasnuch  as  it  was  bi  effect  the  same  as 
if  it  had  been  limited  to  "such  care  as  might 
be  expected  of  a  person  of  his  age  and  discre- 
tion, there  was  no  substantial  error  in  giving 
it;  and  it  was  further  said:  "Thedrcnmstancea 
in  evkience  are  always  to  be  taken  into  consid- 
eration in  such  cases,  and,  if  the  intestate  ex- 
ercised such  care  as  under  the  drcumstancee 
might  be  expected  from  one  of  his  age  and  in- 
telligence, it  was  sufficient 

These  decisions  are  in  harmony  with  those 
of  other  States  on  tbe  same  subject,  and  but 
recognize  the  rule  laid  down  by  approved  text- 
writers  on  negligence.  Shearm.  &  Redf.  N^. 
%  48;  Wharton,  Neg.  mietaeq. 

The  instruction  was  proper;  nor  does  It,  as 
insisted,  conflict  with  the  twen^-fourlh,  given 
on  behalf  of  appellant,  to  tbe  effect  that  if  said 
BODS,  or  either  of  tbem,  possessed  the  knowl- 
edge of  the  ability  of  adults,  tiie  law  would  exact 
the  same  degree  (tf  care  and  prudence  of  them 
as  older  persons.  Tbe  flrst  announces  the  gen- 
eral rule  as  to  negligence  in  children;  the  Ii^ 
ter,  that  sucb  general  rule  would  not  apply  to 
the  deceased  and  his  brother  if  the  jury  sQould 
believe  from  the  evidence  they  possessed  the 
capacity  of  adults.  It  is  to  be  borne  in  ntlnd 
that  this  is  not,  as  counsel  for  appellant  assumes 
in  argument,  a  suit  by  a  parent  for  Injury  to 
his  child;  nor  is  it  a  case  in  which  the  deceased 
is  shown  to  have  been  an  infant.  Incapable  of 
negligence  or  exercising  any  degree  of  care, — 
in  which  case  tbe  contributory  negligence.  If 
any,  is  that  of  tbe  parent ,  and  not  of  ue  child. 
Hence  tbe  authorities  cited  in  support  of  the 
podlion  that  (Ills  fourth  instruction  is  inappli- 
cable to  the  case  are  not  in  point. 

Defendant  asked,  but  tbe  court  refused,  to 
instruct  the  jury  that  "the  father  is  entiUed  to 
the  earnings  and  services  of  bis  minor  son  until 
such  son  is  twenty-one^  years  of  age,  and  the 
jury  has  no  right  to  allow  any  damages  in  this 
case  for  any  loss  of  services  or  earnings  of  Ar- 
thur B.  Slater  during  the  period  of  his  minori- 
ty." It  is  argued  with  earnestness  that  this 
instruction  contained  a  correct  rule  of  law  ap- 
plicable to  cases  of  this  kind  in  the|admeaBum- 
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ment  of  damages.  To  the  coDtrary  are  the 
cases  of  Olueago  v.  Sehalten,  76  lU.  470;  Boek- 
ford,  S.  J.  d  8t.  L.  B.  Go.  v.  Ddaney,  88  HI. 
198;  Chitoffo  T.  Ketfe,  supra. 

It  Is  Boggested,  but  not  seriouslT  urged,  that 
other  InstractkHu  asked  hy  appellant  were  im> 
properly  refused.  Haring  examioed  them, 
and  alflo  those  giren,  we  are  satisfied  that  no 
error  was  committed  by  the  trial  court  to  the 
prajudice  of  appellant  In  refusing  instructions, 
llurty-four  were  asked  by  appellant,  many  of 


them  quite  Totuminous;  twenty-five  were  given. 
The  Issues  In  the  case  are  few  and  simple.  The 
trial  court  migbt  with  great  propriety  have  re- 
fused many  more  than  it  did.  Certainly  ap- 
pellant has  no  substantial  ground  for  cmnpldiilt 
that  the  jury  was  not  fully  and  fairly  Instmct- 
ed  as  to  the  law  on  its  beulf. 
The  jvdgmeni     M«  AppMate  Court  it 

PetitioD  for  rehearing  withdrawn  Octotwr  1, 

1889. 
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STATE  OF  OHIO,  a  rd.  Morton  W. 
COPE, 
v. 

Joseph  B.  FORAZEB.  GoTemor.  etc. 

(47  Ohio  St.....) 

*Aii  amendment  to  the  Constltntloat  sub- 
mltted  by  the  Le^lalature  under  the  pmrislons  of 
seetiOQ  1,  artlole  10,  of  that  lOBtrument,  requires, 
for  tts  adoption,  a  majority  of  alt  the  votes  oast  at 
the  election  for  senators  and  repreeentatlvee  at 
which  It  Is  submitted  to  the  eleotora  of  the  State 
for  tbelr  approval  or  rejection. 

(January  21, 1880.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent  to  make  prodamatiou  that  a 
oertafn  amendment  had  beoi  adopted  as  a  part 
of  the  Constitution  of  the  State  of  Ohio.  On 
demurrer  to  the  petition.   Petition  diamiaaeti. 
The  case  sufficiently  appears  in  the  opinion. 
JHeurt.  Williams  ft  Le  Blond  for  relator. 
Mr.  David  K.  Watson.  Atty-Oen.,  for  re- 
spondeot; 

It  is  not  the  vote  cast  for  the  biennial 
amendment  that  ts  to  determine  whether  or  not 
the  amendment  carried,  bat  whether  that  vote 
was  a  majority  of  all  the  votes  cast  at  that 
election  for  senators  and  representatives. 

PeopU  V.  Wiant,  48  111.  268;  McCrary,  Elec- 
tions, %  174;  Oounty  Seat  of  Linn  Co.  16  Ean. 
600;  State  v.  Beehei,  22  Neb.  IW;  State  v. 
WSfuMnw^,  8SMo.  108;  Bayard  v.  Rlinge,  16 
Minn.  949;  Stats  v.  Saift.  60Ind.  606;  State  v. 
Lancatter  Go.  6  Neb.  474;  StaU  v.  Baheoek,  17 
Neb.  188;  People  v.  Broum,  11  111.  478; 
MeDomll  v.  Hu&erford  B.  Oon$t.  Go.  96  N.  C. 
614;  Enyartf.  Hanover  Twp.  TruUea,  25  Ohio 
St.  618. 

Hlnshall*  Ch,  delivered  tbe  opinion  of 
the  court: 

The  object  of  this  proceeding  is  to  compel  the 
governor  of  the  State  to  make  proclamation  of 
the  adoption  of  an  amendment  to  the  Constitu- 
tion of  the  State,  providing  for  biennial  elec- 
tions, submitted  by  the  Legislature  to  the  elec- 
tors of  the  State  fur  their  woption  or  rejection 
at  the  last  election  for  senators  and  representa- 
tives.  The  number  of  votes  cast  for  its  adop- 

•Head  note  by  the  Couht. 


Nora.— As  to  the  number  of  votes  neoenary  to 
carry  a  oonstltational  amendment,  see  note  to  Law- 
micey.  InoeraoH,  unfa,  p.  808. 
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tion  was  357,663;  the  number  of  express  votes 
cast  for  its  rejection  was  254,216;  and  tiie  total 
number  of  electors  voting  at  the  election  was 
?80,804w  Aa  will  be  seen,  there  were  more 
votes  cast  for  the  adoption  of  the  amendment 
than  were  cast  for  its  rejection,  but  the  number 
cast  for  its  adoption  was  not  a  majority  of  all 
tbe  votes  cast  at  the  election  for  seoatora  and 
representatives— a  majority  of  such  votes 
would  have  been  not  less  than  890,158. 

The  amendment  having  been  submitted  by 
the  Legislature,  the  question  of  its  adoption  or 
rejection  must  be  determined  by  the  fwoviriona 
of  section  1,  article  16,  of  the  Constitution, 
which  reads  as  follows: 

"Either  branch  of  the  General  Assembly 
mav  propose  amendments  to  this  Constitution; 
ana,  if  toe  same  shall  be  aneed  to  bv  three 
fifths  of  the  members  elected  to  each  House, 
such  proposed  amendments  shall  be  entered  on 
tbe  journals,  with  tbe  yeas  and  nays,  and  shall 
be  published  in  at  least  one  newspaper  in  each 
county  of  the  State,  where  a  newspaper  is  pub- 
lished, for  six  months  preceding  toe  next  elec- 
tion for  senators  and  representatives,  at  which 
time  the  same  shall  be  submitted  to  the  electors 
for  their  approval  or  rejection;  and  if  a  majority 
of  the  electors,  voting  at  such  election,  shall 
adopt  such  amendments,  tbe  same  shall  become 
aputof  theConstitntion.  When  more  than  one 
amendment  shall  be  submitted  at  the  same  time, 
they  shall  be  so  submitted  as  to  enable  the  elect- 
ors to  vote  on  each  amendment  separately." 

By  this  section  an  amendment  submitted  by 
the  Xerislature  must  be  puldisbed,  as  therein 
requirM,  "for  six  months  preceding  the  next 
election  for  senattns  and  representatives,  at 
which  time  tbe  same  shall  be  submitted  to  the 
electors,  for  their  approval  or  rejection;  and  if 
a  majority  of  the  electors,  vonng  at  such  elec- 
tion, shall  adopt"  such  amendment  It  shall 
become  a  part  of  the  Constitution. 

The  plain  reading  of  tbis  language  would 
seem  to  indicate  but  one  construction,  and  that 
is,  that  an  amendment  so  submitted  would  re- 
quire for  its  adoption  a  majority  of  all  the  elec- 
tors voting  at  tbe  election  for  senators  and  rep- 
resentatives, as  being  the  election  indicated  by 
the  language  "such  election."  Such  seems  to 
have  b^n  uie  view  taken  of  it  in  the  convention 
that  framed  the  instrument,  aodsuch  has  been 
the  uniform  constnietion  placed  on  It  biy  tbe 
people  of  tbe  State  down  to  tbe  present  time. 
3  Debates  Convention  1861,  p.  427.  See  also  8 
Debates  Convention  1874,  p.  28U. 

While  the  debates  of  a  omventlon  pan  have 
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no  controUlDg  effect  upon  the  construction  of 
the  proviBlonfi  of  a  Constitution,  they  are  not 
without  Importance  where  they  tend  to  support 
ft  construction  indicated  by  the  language  of  the 
inBtmiDent. 

But  ft  is  clainied  that  "  the  election  for  sen- 
atoiB  and  representatives  is  simply  given  as  fix- 
ing the  time  when  the  proposed  amendment 
should  be  submitted  to  the  people  of  the  State 
for  their  approval  or  rejection,  and  that  the  act 
of  approving  or  taking  part  in  the  approval  or 
rejection  of  the  proposed  amen&nrat,  which 
the  Constitution  says  shall  be  done  at  the  time 
of  the  election  for  senatorsand  representatives, 
is  an  election  in  itself,  and  is  the  election  re- 
ferred to  by  the  phraseolofjy  "  a  majority  of  .tbe 
«lectors  voting  at  such  election." 

The  framers  of  tbe  Constitution  well  under- 
stood the  use  of  language;  and  whatever  views 
may  be  entertained  of  uie  policy  of  some  of  its 
provlBioofl  it  must  be  admitted  that  the  iostm- 
ment  Is  a  model  of  purity,  precision  and  clear- 
ness of  expression.  In  the  next  two  sections  of 
the  same  article,  provisions  are  made  for  the 
submission  of  amendments,  framed  by  conven- 
tions called  for  the  purpose.  And  as  to  the 
adoption  of  amendments  so  framed  and  sub- 
mitted, It  Is  expresBly  provided  that  "no 
wnendment  of  this  Oonstltufioo,  agreed  upon 
hy  any  convention  assembled,  in  pursuance  of 
this  article,  shall  take  effect  until  the  same  has 
been  submitted  to  tbe  electors  of  the  State,  and 
adopted  by  a  majority  of  those  voting  thereon. " 
Const,  art.  16,  g  8. 

If,  then,  it  was  intended  that  a  majority  of 
those  voting  on  an  amendment  submitted  by  tbe 
L^isIotaTe  should  be  sufficient  to  adopt  it,  tbe 
•question  arisea,  why  language  equally  clear  and 
explicit  was  not  adopted  to  express  such  inten- 
tion in  the  one  case  as  well  as  in  the  other;  or 
why,  instead  of  limiting  the  provision  con- 
tained in  section  8  to  amendments  "agreed 
upon  by  any  convention,"  it  was  not  extended 
so  as  to  include  an  amendment  submitted  bv 
any  LcKialatuTe,  It  would  have  been  natural, 
and  It  is  probable,  that  if  the  framers  bad  had 
tbe  same  intention  In  framing  section  1  as  in 
framing  section  8,  as  to  how  the  majority  for 
the  adoption  of  an  amendment  should  be  ascer- 
tained, they  would  have  provided  in  that  sec- 
tion, as  In  section  8,  that  it  should  be  a  majority 
*'  of  those  voting  thereon"  instead  of  a  majori^ 
"of  theelectors  voting  at  such  election."  Such 
a  plain  difference  of  language  Ii^llcates  a  plain 
difference  of  intention. 

But  the  difference  in  the  language  employed 
is  no  greater  than  is  the  difference  in  the  two 
cases  to  which  the  minds  of  the  framers  were 
directed.  No  doubt  but  that  stability  in  its 
inovlsloos  was,  as  should  always  be  the  case, 
ft  consideration  that  Influenced  the  minds  of 
the  framers  of  the  Constitution  in  providing 
for  its  amendment.  Two  distinct  modes  of 
originating  and  submitting  amendments  are 
provided  for;  in  one  it  mav  be  done  by  the 
Legislature,  in  the  other  by  a  convention. 
Amendments  submitted  through  tbe  agency  of 
ft  convention  are  necessarily  attended  with 
more  deliberatioo  and  discussion  than  are 
those  submitted  by  the  LeglslatUTe.  Atoeod- 
ments  may  be  submitted  by  the  Lerislatiire  as 
often  as  once  in  every  two  years.  Hence  tiiere 
is  mach  reason  for  the  provision,  contsdned  in 
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section  1,  that  requires  for  the  adoption  of  an 
amendment  submitted  by  tbe  Iiegislature  a 
majority  of  all  the  electors  voting  at  the  elec- 
tion at  which  it  is  submitted.  Ii  it  were  oth- 
erwise there  would  be  little,  if  any,  more  sta- 
bility to  the  Constitution  than  there  is  to  the 
statutes  of  the  State.  It  could,  and  probably 
would,  be  changed  every  two  years. 

The  argument  of  tbe  counsel  for  the  relator 
has  the  merit  of  ingenuity.  He  dissolves  a 
general  electioD  into  as  many  distinct  elections 
as  there  are  offices  to  be  flued  and  qoestions 
voted  on  at  the  time  it  b  hdd.  He  then 
utilizes  the  adverbial  phrase,  "  at  which  time," 
so  as  to  make  it  designate,  not  the  time  of  a 

feneral  election,  but  the  time  of  a  number  of 
istinct  elections,  among  which  will  be,  where 
such  are  submitted,  elections  for  constitutional 
amendments;  and  thence  infers  that  the  lan- 
guage "  voting  at  such  election,"  used  in  sec- 
tion 1,  means  the  election  upon  constitutional 
amendments. 

Such  acute  criticism  upon  language  would 
defeat  the  plain,  manifest  intention  of  any  in- 
strument, however  carefully  prepared.  We 
are  satisfied  beyond  a  doubt  that  tbe  construc- 
tion daimed  is  not  the  meaning  of  the  language 
used  ia  section  1  of  article  16  of  the  Constitu- 
tion. 

But  one  of  the  most  obvious  objections  to 
this  construction  is,  that  it  requires  to  be  dem- 
onstrated by  such  a  labored  process  of  occult 
reasoning  upon  tbe  meaning  of  words  and 
phrases,  so  aifferent  from  the  apparent  mean- 
ing, as  to  warrant  the  belief  that  it  never  oc- 
curred, either  to  the  framers  of  the  Constitu- 
tion or  to  the  people  who  adopted  it.  So  that, 
upon  settled  rules  of  construction,  it  should  be 
rejected,  if  it  could  be  shown  to  be  in  accord- 
ance with  the  strict  grammar  of  the  language 
and  meaning  of  the  words  emptoved. 

But  even  this  cannot  be  claimea  for  the  con- 
struction of  the  relator.  The  grammar  of  the 
language  Is  against  it.  "  Such,"  as  here  used, 
is  a  pronominal  adjective,  and  necessarily  de- 
fines an  "  election"  previously  mentioned;  and 
the  only  one  found  in  the  context  is  an  '  'election 
for  senators  and  representatives."  The  con- 
struction of  the  relator  requires  for  its  adoption 
the  insertion  of  words  descriptive  of  an  Sec- 
tion, neither  found  in  tbe  section,  nor  required 
to  be  supplied  by  any  rule  of  grammar,  in  order 
to  complete  the  fulliiefls  of  expresriou. 

Counsel  for  the  respondent  has  collected  a 
great  many  cases  bearing  upon  the  question; 
some  of  which  directly,  and  most  of  them  by 
analogy,  support  the  construction  for  which 
he  contends.  But  as  that  construction  is,  to 
our  minds,  so  clearly  in  harmony  with  tbe 
language  the  Insbument,  and  that  which 
long  years  of  common  consent  has  placed  on  It, 
it  is  hardly  necessary  to  do  more  than  cite  a 
few  of  them.  State  v.  SKift,  89  Ind.  &05;  State 
V.  Lancaster  Co.  6  Neb.  474;  Siaie  v.  Babeoek, 
17  Neb.  188;  PeopU-v.  Brown,  11  III.  478;  Stale 
V.  Wiant,  48  111.  368;  Enmrt  v.  Bawoer 
Township  Truatees,  36  Ohio  St  618;  HcCrary, 
Elections,  %  174. 

In  tbe  case  of  OiOttpie  v.  Palmer,  20  Wis. 
S73,  much  relied  on  by  counsel  for  the  relator, 
tbe  judgment  of  the  court  was  placed,  princi- 
pally, upon  the  language  applicable  lo  the 
case,  and  which,  as  there  constnied,  is  substaa- 
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Not., 


tiaHy  difFereot  from  the  laoguage  contained 
in  section  1  of  article  16  of  ooi  Constitution. 
Ttiere  the  laDgnue  being  construed  was  "  a 
majority  of  aU  t£e  votes  cast  at  aach  elec- 
tion." The  court  holding  that "  rotes  "  is  not 
synonymoTis  with  "  voters,"  determined  that  a 
majority  of  all  the  rotes  cast  on  the  subject 
was  sufficient  to  adopt  the  amendment.  But 
no  such  question  can  arise  under  our  C(Hi&titu- 
tion  on  the  meaning  of  words,  tiie  language 
being  "  a  majority  of  all  the  electors  roting 


at  such  election."  'While  "electors"  may  not  be 
the  exact  synonym  of  "rotors,"  It  is  in  no  sotse 
synonymous  wiui  "votes."  So  that,  t£  thededa- 
ton  were  a  sound  one,  it  would  not  be  in  point 
here,  by  reason  of  the  difference  in  the  lan- 
guage of  the  two  prorisions.  But  the  case 
does  not  seem  to  be  regarded  with  renr  great 
faror  in  the  State  where  it  was  decided.  See 
Bffund  T.  TFm.  Gent.  R.Oo.45  Wi&  548. 
WrU  rtftoaerf  and  petition  dtttnimod. 


OEORGIA  SUPREIIB  COURT. 


Jim  DRTBDALE,  Pif.  in  Err., 

V. 

STATE  07  OEOROIA. 
(....Ga.— -> 

*l,  Wbere  the  verdict  taeorrect  if  the  tee- 
ttmooyof  prosecutor  was  true,  and  where  tbe 
Jaiy  must  hare  believed  It  true  In  order  to  tender 
the  rerdlot,  the  result  ooloiddeB  with  tbe  lubstaD- 
tia]  merits  of  the  case. 

8*  A  hiulMUid  mar  attack  for  Intlmaer 
with  hia  wifb  in  hlB  presence,  raislog  a  well* 
founded  belief  that  the  orlmliial  act  la  Just  over 
or  about  to  beffln,  and  the  adulterer,  tbouvh  In 
danger,  has  no  right  to  defend  blmseU  by  using 
a  deadly  weapon. 

(November  26. 1869.) 

ERROR  to  the  Superior  Court  for  Richmond 
County  to  reriew  a  judgment  denying  de- 

*Head  notes  by  Biackixt,  Ch.  J. 


Nora.— SeV  defenae,  right  of. 

The  right  of  self  defense  la  founded  on  tbe  law  of 
nature,  and  ie  not  superseded  by  the  laws  of  society. 
Isaacs  r.  State,  iS  Tex.  174:  TTolted  States  v.  Outer- 
bridge.  5  Bawy.  6S0:  Long  r.  State,  52  Miss.  23.  Bee 
Qtay  T.  Combs,  7  J.  J.  Harsh.  47^  United  Btates  v. 
Holmes,  1  Wall.  Jr.  1;  Besty,  Am.  C^.  L.  86. 

It  Is  a  right  based  on  neoesstty  (Peoite  r.  Fool,  ST 
Cal.  S!2),  which  everyone  brings  into  sooiety,  and 
retains  in  society,  except  bo  far  as  the  laws  of  socl- 
es hare  curtailed  it.  Gray  v.  Combs,  7  J.  J.  Haish. 
418;  Horr.  ft  T.  Cbs.  on  Self  Oef.  887. 

An  aot  done  from  neoesstty  rafsea  no  presamptlon 
of  a  criminal  intent,  but  the  necessity  must  be  ac- 
tual, imminent  and  apparent,  with  no  other  prob- 
able or  possible  means  of  escape.  It  must  be  great, 
and  must  arise  from  Imminent  peril  to  life  or  limb. 
OUrer  r.  State,  17  Ala.  687.  See  4  BL  Com.  28;  1 
Hale,  P.  0.  4S.  6S:  1  Wharton,  Cr.  L.  8th  ed.  S  9S;  1 
^hop.  Or.  L.  eth  ed.  S  346;  Dupree  r.  State,  88  Ala. 
880;  Kennedy  y.  Com.  14  Bush,  841;  Furrla  v.  Com. 
Id.  888:  Haj  v.  State,  6  Tax.  App.  191;  Blake  r.  State, 
8Tez.  App.li81;  State r.BUppey,  10 Minn.  aO;  Peo- 
ple T.  Sullivan,  7  N.  T.  396;  Com.  v.  Drum,  68  Pa.  9. 

There  must  be  at  least  a  seeming  necenity,  an 
actual  necessity,  ora  reasonable  belief  of  suoh  ne- 
oesslty,  to  ward  off  some  Impending  harm.  Dupree 
r.  State,  mpra;  State  v.  Bnham.  28  Iowa,  KM;  State 
r.  Burke,  30  Iowa.  381;  OUrer  r.  State,supra,-  Noles  v. 
State,  Se  Ala.  81;  Beg.  r.  Bull,  9  Osr.  ft  P.  28;  IHU  t. 
State. »  Ala.  16. 

Men.  when  threatened  with  danger,  must  deter- 
mine tbe  neoesstty  of  resorting  to  seU  defense,  and 
they  will  not  be  held  responsible  for  a  mistake  in 
the  extent  of  the  actual  danger,  nor  be  sublect  to 
tha-  peril  of  making  that  gulll?,  if  appearances 

eii.  R.A. 


fendanf  B  motion  for  a  new  trial  after  trial  of  an 
indictment  tar  assault  with  intent  to  murder  and 
a  rerdict  against  him  for  unlawful  shooting, 

AMrmed. 

The  prosecutor  and  bis  wife  had  separated. 
The  wife  rented  from  defendant's  father  the 
wing  of  bis  house  and  lived  there  with  her  chil- 
dren .  Defendant  was  a  member  of  his  f ather"* 
family  llrini;  in  tbe  main  part  of  the  building. 

Upon  the  premises  upon  which  the  bouse 
was  built,  in  the  night,  the  transactions  occurred 
which  led  to  this  prosecution. 

The  prosecutor  claimed  and  testified  to  tbe 
effect  that  he  had  suspected  defendant  of  bar- 
ing improper  relations  with  prosecutor's  wife; 
that  upon  the  nlj^t  in  qoeation  he  ^proached 
tbe  house  and  saw  defendant  go  to  the  wife's 
window  and  knock;  that  soon  afterwards  he 
saw  defendant  and  the  wife  come  together  out 
of  the  hall  of  tbe  house  and  that  Uiey  were 
about  to  enter  tbe  vrife's  sleeeping  room,  she 
being  in  her  night  clothes  or  underclothes;  that 


prove  false,  which  wouldbe  Innocent  if  they  proved 
true.  OampbeU  v.  People,  16  111.  IB;  Meridlth  v. 
Com.  18  B.  Hon.  49;  Shorter  v.  People.  2  N.  Y.  193; 
Pond  V.  People,  6  Hloh.  leO;  State  v.  81oan,47  Ho.  004. 

Necessity  Is  a  defense  when  the  act  ohaiged  was 
done  to  avoid  Irreparable  evil,f  rom'which  there  was 
no  other  adequate  means  of  eeoape,  and  remedy 
was  notdlspropOTUonate  to  the  threatened  evil;  and 
the  necessity  must  not  have  been  created  by  the 
fault  of  him  who  pleads  it,  nor  be  ocoasioned  by  him, 
nor  be  the  result  of  his  own  culpability,  nor  be 
rastily  rushed  Into.  Rurrlsr.Oom.l4Bush,8a^Bex 
T.  Stratton,  21  How.  St.  Tr.  1016;  State  v.  Starr,  38 
Ho.  270;  Haynes  r.  State.  17  Ga.  406;  Boaoh  v.  Peo- 
ple, 77  111.  26;  The  Argo,  1  Gall.  160;  Beg.  v.  Bunnett, 
ICar.  ftK.«i6;  Tbe  Joseph,  12  U.  S.  8  Cranob,  461  (8 
L.  ed.  flSU;  Tbe  New  Tork,  16  n.  &  8  Wheat.  60  (4  L. 
ed.  888);  Shorter  v.  People,  2  N.  Y.  196;  Logue  r.  Oom. 
88  Pa.  3»;  State  v.  Smith,  10  Nev.  106;  Vaiden  v. 
Com.  12  Gratt.  717;  State  v.  Underwood,  67  Ho.  40; 
State  V.  Llnney,  62  Ho.  40;  State  v.  Neeley.20Iowa. 
106;  State  T.  Stanley.  88  Iowa,  fiS^  Com.  r.  SetfrUge. 
Horr.  ft  T.  Csa.  on  Sdf  Def .  Isaaos  t.  State,  26 
Tex.  174.  See  State  v.  Ben  ham,  supra. 

A  man  Is  Justified  in  acting  for  his  defense  aooord- 
iug  to  the  oiroumstanoes  as  they  appear  to  him. 
Pattmr.  People,  IB  Hloh.  814:  State  r.Neeler.lfr 
Iowa,  108;  Hnrd  r.  People,  2B  Hloh.  406;  Pmid  r.  Peo- 
ple. 8  Hlch.  160;  May  T.  State,  6  Tex.  App.  Ul;  Blake 
r.  State,  s  Tex.  App.  581:  Beg.  r.  Thurbom,  1  Dent- 
son,  887. 

"WbsQtee  a  man  Is  jnsUfled  in  maployltiglntte 
first  instance  such  means  of  reelstanoe  as  wOl  pro- 
duce death  depends  on  the  circumstances  and  the 
nature  of  tbe  attack;  and  he  may  not  always  use  a 
deadly  weapon,  and  It  is  still  tori^er  wrong  U  it  la 
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prosecutor  thereupon  rose  from  the  grass  and 
weeds  la  which  he  had  been  conc^ed  and 
Btarted  towaids  the  oouide  saying:  "I'tb  seen 
oooue^  of  this/'  when  defendant  turned  on 
proeecutor  and  commenced  flrlnK:  tliat  after 
two  or  three  shots  had  been  fired  prosecutor 
drew  a  knife. 

Defendant  claimed  and  tentifled  to  the  effect 
that  at  his  father's  request  he  went  out  into  the 
yard  to  separate  some  dogs  which  were  figbtioff 
there;  that,  falling  Id  his  attempt,  he  went  back 
Into  Uie  house  for  a  pistol  and  after  obtaining  it 
came  again  Into  Uie  yard, when  he  was  accosted 
by  the  prosecutor,  who  arose  from  the  grass 
with  thcf  words:  "I  have  got  you  now  and 
mean  to  stop  this  busineaB  and  get  even  with 
you  for  going  to  Beaufort  with  my  wife;"  that 
as  he  arose  from  the  grass  he  drew  a  knife  and 
advanced  on  defendant,  who  warned  him  off 
and  abot  twice  to  scare  htm,  and  turned  and 
ran,  then  shot  a  third  time,  and,  having  reached 
a  ditch  where  be  was  forced  to  stop,  fired  to 
kill  in  his  own  protection. 

In  this  state  of  the  evidence  the  court  gave 
the  charge  which  is  set  out  in  the  opinion,  and 
to  which  exception  was  taken. 

Meatrs.  R.  L.  Pleree  and  W.  T.  Oary, 
forplaintiff  in  error: 

The  charge  as  to  past  cohabitation  led  the 
jury  to  conclude  that  prosecutor  had  a  right  to 
punish  for  past  wrong.  The  law  only  allows 
the  prevention  of  impending  wrong,  or  stay> 
log  of  Its  progress,  not  assuming  any  r^j^t  to 
punish. 

ma  V.  state,  64  Oa.  467-469;  Biggt  v.  State, 
39Ga.734. 

Mr.  Boy  kin  Wrigrfat,  Sot.-Oe7i.,  for  the 
State: 

If  a  husband  catches  an  adulterer  or  seducer 
fresh  from  cohabitation  with  bis  wife,  and  still 
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in  her  presence,  and  forthwith  proceeds  to  as- 
sault the  adnlterer  or  seducer,  there  la  no  law» 
natural,  human  or  divine,  that  condemns  U. 
Bigge  v.  State,  29  Ga.  724. 

Bleckley.  Oh.  J.,  dellTered  the  opinion  of 

the  court. 

1.  If  the  evidence  of  the  prosecutor  was  true, 
there  can  be  no  possible  doubt  of  the  correct- 
ness of  the  verdict;  and  that  the  jury  believed 
It  true  is  equally  certain,  from  the  fact  that  they 
rendered  a  verdict  based  upon  It.  This  dis- 
poses of  the  case  upon  its  actual  merits.  None 
of  the  errors  of  the  court  complained  of  could 
have  misled  the  jury  If  the  prosecutor  was  a 
truthful  witness;  and,  with  or  without  errors, 
the  jury  could  not  have  reached  a  verdict  of 
guilty  had  they  doubted  the  truth  of  his  testi- 
mony. 

S.  The  charge  of  the  court  complained  of  in 
the  sixth  ground  of  the  motion  for  a  new  trial 
must  be  read  in  the  light  of  that  testimony,  this 
charge  being:  "If  you  believe  the  prosecutor 
caught  the  defendant  and  his  wife  under  such 
circumstaDCea  as  led  him  to  believe  that  they 
had  just  been  In  the  act  of  cohabitation,  or 
were  about  to  cohabit,  with  each  other,  then 
the  prosecutor  had  the  right  to  protect  his 
marital  rights;  and  if  in  pursuance  of  such  an 
object  he  assaulted  the  defendant,  and  the  de- 
fendant shot  at  him  with  the  iatention  to  kill 
him,  then  the  defendant  is  guilty  of  assault 
with  intent  to  murder." 

There  was  no  evidence,  save  that  of  the  prose- 
cutor, which  tended  to  show  that  the  defend- 
ant and  the  prosecutor's  wife  were  caught  un- 
der circumstances  calculated  to  induce  the 
belief  that  they  had  just  been  in  Uie  act  of  co- 
habitation or  were  about  to  cohabit.  If  such 
drcumstancee  existed,  they  were  undoubtedly 


a  concealed  weapon.  Yaaag  v.  State,  11  Humph. 
200:  Stewart  v.  State,  1  Ohio  St.  W. 

But  if  a  man  aeebs  to  bring  on  a  difficulty  and 
BlayB  his  adreraary,  he  oannot  avail  himself  of  the 
plea  of  self  defense.  Com.  v.  Self  ridge,  Horr.  &  T. 
Oaa.  on  Self  Def .  1;  State  v.  Neeler.  20  Iowa.  108; 
State  V.  Benhaxn,  BUpra;  Isaacs  y.  State,  tS  Tax.  174; 
State  V.  Hill.  4  Der. &B.  L.  m. 

fbree  neeaaary  to  be  wed. 

Apar^assanlted  Is  justified  la  using  aucb  force 
as  Is  necessary  to  repel  an  assaUant,  but  no  more; 
and  If  unnecessary  force  Is  used  he  t>eoom«8  the  as- 
aaUant-  Gallagher  v.  State,  8  Hinn.  270;  People  v. 
Williams,  as  Ool.  280:  People  v.  Campbell,  80  CaL  812; 
Kaaberry  v.  State,  1  Tex.  App.  864;  Stewart  v.  State, 
1  Ohio  St.  00;  People  v.  Anderaon,  44  CaL  66. 

The  deffree  of  force  muat  not  exceed  the  bounds 
of  defense  and  preventloa;  and  this  depends  on  tbe 
clroumBtaQoes  of  each  case;  and  the  condition  of 
both  partlee  may  be  cotMldered.  Oallag-her  v.  State, 
sttpni:  State  v,  Quln,  8  Brer.  (05:  People  v.  Doe,  1 
Hiob.  451;  Patten  v.  People,  18  Ulch.  814;  Cottoo  v. 
State.  81  HisB.  604:  Jackson  v.  State,  Horr.  ft  T.  Cas. 
on  Self  Def.  476;  Oliver  v.  State,  17  Ala.  5Sr;  Com.  t. 
SeOwrt,  cited  in  Horr.  ft  T.  Oss.  on  Self  Def.  886. 

A  man  Is  not  required  to  do  everything  m  his 
power  to  avoid  the  necessity  of  slaying  his  assail- 
ant. Where  there  1b  no  escape,  after  retreatdog  as 
far  as  possible,  killing  will  be  Juatiflable:  so  where 
retreat  is  impossible  or  perDoos,  or  would  Increase 
the  danger;  or  where  further  retreat  is  prevented 
by  some  Impediment,  or  was  as  far  as  the  fierceness 
of  the  assault  permitted.  But  if  the  aasaulted  party 
bin  fault,  he  is  bound  to  retreat  as  ttr  as  he  can 
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safely  do  so;  he  is  required  to  decline  the  combat  in 
good  taitb.  PhlUlps  v.  Com.  S  Duv.  (Ky.)  8ES;  Bo- 
banaoD  v.  Com.  6  Bush.  481;  People  v.  Sutllyan,  7 
N.  T.  3B6;  State  v.  Shippey,  10  Hinn.  223;  Logue  v. 
Com.  8BPa.2e5;  Heridlth  V.  Com,  18  B.  Moo.  4»i  Beg. 
T.  Smith,  8  Car.  ft  P.  180;  Creek  v.  State,  84  Ind.  IBH 
Tweedy  v.  State,  B  Iowa,  488;  Com.  v.  Belfrtdge, 
Horr.  ft  T.  Gas.  on  Self  Def.  I;  Talden  v.  Com.  12 
Gratt  717;  Erwln  v.  State,  20  Ohio  St.  166;  Davison 
V.  People,  SO  Dl.  SSa;  State  v.  Ingold,  4  Jones,  L.  (N. 
a)  ne:  State  V.  HIU,4  Dev.  ft  B.  J^m;  State  v.  Qia- 
Tls,80N.a8fi8. 

He  is  not  obliged  to  refa^t  or  to  go  to  the  wall 
from  an  assailant  armed  with  a  deadly  weapon;  and 
if  he  is  driven  to  the  wall  so  that  be  must  be  klUed 
or  Buataia  great  bodily  harm,  and  therefore  kills 
hts  assaUant,  It  Is  excusable  bomlolde.  State  v.  In- 
gold,  4  Jones,  L.  216:  PhilUpe  v.  Com.  supra;  Smaltz 
T.  Com.  8  Bush,  38;  Young  v.  Com.  6  Bush,  812;  Ca- 
rl co  V.  Com.  7  Bush,  124.  But  see  Bohanaon  v.  Com. 
8  Bash,  4S1;  Twee^  v.  State,  mq>ni;  Carroll  v.  State. 
2S  Ala.  2S;  Fond  V.  People,  8  Mich.  ISO;  1  East,  P.  C. 
271;  D^ty,  Am.  Cr.  L.  87. 

And  if  he  use  all  the  means  in  bis  power  to  escape, 
even  killing  in  self  defense  Is  lawful.  Com.  v.  8elf- 
ridge,  tupra:  People  v.  Doe,  1  Mich.  Ul;  People  v. 
Sullivan,  State  v.  Shippey  and  Bohannon  v.  Com. 
supra. 

A  party  reelstlng  a  murderous  aasaultwhere  sev- 
eral lives  are  In  danger,  being  in  the  best  posltloa 
to  Judge  as  to  the  requlr«nente  of  tiie  occasion,  la 
the  one  to  determine  when  Uie  proper  moment  has 
arrived,  inself  defense,  to  slay  ids  asBallantm<wder 
to  his  juBtlfloatlon  in  law.  Be  Neaflle  (CaL)  5  L.  B. 
A.  78,  noUy  86  Fed.  Kep.  834. 
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Inougbt  about  either  by  tbe  goilty  acts  of  the 
defendant,  or  by  acts  on  bis  part  done  without 
just  cause  or  excuse,  and  wbicb  were  adapted 
to  produce  tbe  belief  that  he  was  engaged  at 
that  time  either  In  terminating  or  In  b^ginnlne 
criminal  commnnicatfon  with  tbe  prosecutonB 
wife. 

The  charge  of  the  court  has  no  reference  to 
Any  cobabitetion  except  such  as  may  bave  just 
tuen  place,  or  such  as  was  about  to  take  place, 
at  the  Ume  of  tbe  faoetUe  meeting;  and  we  take 
tbe  law  of  such  a  sltaattoo  to  be  this:  that  a 
man  surprised  by  the  husband  immediately 
after  an  actual,  or  immediately  before  an  in- 
tended, adulterous  connection,  can  lawfully 
defend  himself  i^nst  tbe  husband's  violence 
by  flight  only,  or  at  least  means  abort  of 
deadly.  He  cannot  stand  bis  ground  and  shoot 
or  cat  to  repel  the  husband's  attack  upon  bim, 
though  It  may  be  a  dangerous  attack.  Wbatso- 
erer  the  law  would  justify  tbe  hueband  in  do- 
ing under  such  circumstances,  it  would  not 
justify  tbe  adulterer  in  preventing  by  homicide 
or  attempting  homicide,  perhaps  not  otherwise 
than  by  making  bis  escape. 

Tbe  chv^  we  have  quoted ,  treated  as  a  gen- 
ersl  propoBiiion,  is  inaccurate,  becaose  circum- 
stances which  would  lead  a  husband  to  believe 
that  a  man  has  just  been  engaged  in  the  guilty 
act,  or  is  about  to  engage  in  it,  would  nut  de- 
prive the  man  of  the  nght  of  self  defense  on 
the  spot,  unless  he  bimsdf  was  cbarceable  with 
giving  rise  to  such  circumstances bybis  own 
Improper  or  unjustifiable  conduct.  This  qual- 
ification should  have  been  introduced  into  tbe 
charge,  but  Its  absence  in  this  particular  case 
was  narmless,  inasmuch  as  tbe  evidence  on 
which  tbe  jury  must  have  based  their  verdict 
showed  that  it  was  the  improper  and  unjustifi- 
able conduct  of  the  accused  at  the  time  and 
place  of  the  collision  which  brought  the  cir- 
cumstances of  apparent  criminality  into  exist- 
ence. Moreover,  the  verdict  was  not  for  as- 
sault with  Intent  to  murder,  but  only  for  un- 
lawful shooting. 

The  other  grounds  of  the  motion  for  a  new 
trial  need  not  be  discussed,  inasmuch  as  none 
of  them  are  sufilcient,  under  the  evidence  In 
the  record,  to  warrant  tbe  grant  of  another 
trial. 

As  we  have  already  said,  the  credibility  of 
tbe  prosecutor  was  tbe  question  on  which  tbe 
propriety  of  conviction  depended,  and  on  that 
question  the  sagacity  of  the  jury  can  be  folly 
trusted. 

Ju^iment  affirmed. 


Charles  H.  PHINIZY,  Ptff.  in  Brr., 

V. 

WiUiam  H.  MURRAY. 

(...-Ga.— -) 

"'After  aeontrmct  fbrtheaale  of  certain 
■hftrea  in  the  ctof^  of  a  corporation, 

but  before  tbe  time  appointed  Tor  reoeivloff  p^- 
mrat  and  makiiifr  deUvery,'  k  dividend  was  de- 
clared,  as  to  whlcb  there  was  no  exprea  stlpula- 
Uon  In  the  oootract.  i7eI(I,thatthoiwti,aooordlng 
to  autborltlea  on  tbe  subject,  tbe  pundnser.  If  be 
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had  accepted  the  stook  and  paid  for  it,  would  have 
been  entitled  to  tbe  dividend,  yet  be  had  no  rlgbt 
to  decline  aooeptanoe  and  making  payment  be- 
cause the  seller  claimed  the  dividend  as  his  own, 
and  refused  to  give  an  order  for  Its  payment  to 
him,  tbe  purchaser.  The  latter,  having  failed, 
wiOtout  Just  cause,  to  oomply  with  bis  contract, 
lost  his  hold  both  upon  tbe  stock  and  the  dlvt- 
dend. 

(November  ZMflSS.) 

ERROR  to  the  Bnperior  Court  for  HcDuffie 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
breach  of  a  contract  to  sell  and  deliver  certain 
shares  of  corpcniate  stock.  Affirmed. 
Tbe  case  suffldently  appears  in  the  opinion. 
Mtmrt.  Bryan  CvsunuigrAnd  J*  B.  Oumf 
mlnff,  for  plaintiff  In  error: 
Title  to  the  stock  passed  when  the  contract 

Ben^min.  Sales,  §§  818-81S,  818,  819;  Cod^ 
11  1960,  2644;  Denmead  v.  OloM,  80  Ga.  687; 
morawetz,  Priv.  Corp.  175  et  aeg. 

Tbe  right  todividends  occurs  as  soon  as  tbe 
contract  of  sale  is  made. 

Morawetz,  Priv.  Corp.  175,  178. 

Mtatn.  Foster  *  Lamar  and  T.  E.  Wat- 
son, for  defendant  in  error: 

Defendant  offered  to  do  all  that  his  contract 
required  of  bim  when  be  offered  to  deliver  the 
certificates  with  proper  power  of  attorney  to 
transfer  the  same;  and  in  refusing  to  receive 
the  certificates,  etc,  as  offered,  the  plaintifl  for- 
feited all  right  thereto. 

1  Am.  &  Eng.  Corp.  Gas.  117;  6  Id. 
187;  Morawetz,  Priv.  Corp.  %  888;  Am.  &  A. 
Corp.  §  664  and  note  S;  Sargent  v.  ^anJdin 
Int.  Go,  8  Pick.  90;  Son  v.  Soutkvettem  R.  Co. 
63  Ga.  615  (4);  Oentral  B.  Bin.  Ck>.  v.  Btpet, 
59  Oa.  842;  Bright  v.  Lard,  51  Ind.  m 

If  entitled  to  the  dividend  and  to  the  order 
for  the  same  beyond  tbe  customary  Instniment 
of  transfer.  It  was  neverthdleBs  the  duty  id 
Phinizy  to  have  aoceptpd  tbe  tend»  ol^  tbe 
stock  and  proxies,  and  sued.  If  necessary,  to 
recover  tbe  dividend. 

1  Sutherland,  Damages,  p.  148  and  authori- 
ties; MiUer  v.  MaHneTa  CAureh.'J  Me.  SI,  SO 
Am.  Dec.  841;  Samilton  v.  MeFherwn,  88  N. 
y.  72.  84  Am.  Dec  880  and  noAi,  868. 

Bleckley-*  CK  J.,  delivered  tbe  opinion  of 

the  court: 

The  contract,  as  alleged  in  tbe  declaration, 
was  that  on  tbe  27tb  of  November,  1B86,  the 
defendant  agreed  to  sell  to  tbe  plaintiff  fifty 
^ares  of  the  capital  stock  of  the  Georgia  Rail- 
road &  Basking  Company,  at  the  price  of  |190 
per  diare,  and  to  deliver  the  same  as  soon  as 
the  defendant  could  come  to  the  Oitv  of  Au- 
gusta and  make  delivery  of  the  certificate  or 
certificates,  and  execute  a  power  of  attorney  to 
transfer  tbe  same.  The  breach  alleged  is  that 
on  tbe  4th  of  December,  1886,  tbe  defendant 
refused  to  deliver  tbe  shares,  thou^  requested 
by  tbe  plaintiff  to  do  so,  notwitlutanding  the 
plaintifr  offered,  and  was  ready,  to  pay  the 
price  t^reed  on.  The  evidence  showed  that 
on  tbe  1st  of  December  a  dividend  of  $4  per 
share  was  declared  bv  tbe  corporation,  and  tbat 
on  the  3d  of  December  tbe  defendant  went  to 
Augusta,  and  there  offered  to  execute  the  re- 
quired papers  for  transferring  the  abues  ao- 
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<:ordiDg  to  contract.  But  the  plalntlfiTs  broker 
refused  to  pay  for  the  stock  and  consummate 
the  transaction,  unless  the  defendant  would 
also  necute  an  order  for  the  dividend.  The 
defendant  refused  to  execute  this  order,  claim- 
ing that  the  dividend  belonged  to  bim. 

Let  it  be  conceded  that  the  contract  to  sell 
-was  completed  bv  what  transpired  previoudy 
to  the  time  that  the  dividend  was  declared,  and 
let  it  also  be  conceded  that,  as  an  Incident 
thereto,  the  plaintiff  was  entitled  to  the  divi- 
-dend,  as  would  appear  to  be  the  case  from  the 
authorities  cited  below;  still,  the  broker,  as  re- 
presenting the  plaintiff,  had  no  right  to  make 
the  settlement  of  the  claim  to  the  dividend  a 
condition  of  receivine  the  stock  and  paying  for 
it.  The  defendant  bad  not  collected  the  divi- 
dend, as  was  done  by  the  seller  in  Ourrie  v. 
f^As'te,  45  N.  Y.  82S;  and.  If  a  right  to  it  pasaed 
to  the  plaintiff  as  an  fnddent  of  his  jmrchase 
of  the  stock,  the  plaintiff  could  have  collected 
ft  from  the  corporation  without  an  order  from 
the  defendant,  either  in  his  own  name  or  by 
vsing  the  defendant's  name,  as  holder  of  the 
fon^  legal  title,  for  bis  (Uie  plaintiffs)  use. 
By  giving  timely  notice  to  the  corporation,  any 
right,  leral  or  equitable,  which  be  bad  In  the 
dividend  might  have  been  protected.  Omant 
T,  Setuea  Coun^Bank,  1  Ohio  8t  398. 

The  broker,  as  representing  the  plaintiff,  had 
no  right  to  exact  the  execution  of  a  document, 
not  contemplated  by  either  of  the  parties  at  the 
time  the  contract  was  entered  into,  as  a  condi- 
tion of  payment  for  tiw  stock,  inasmuch  as 
transfer  and  payment  were  to  be  ctmcuirent 
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acts.  He  could  very  well  claim,  as  be  did,  that 
the  dividend  belonged  to  the  plaintiff;  but  he 
could  not  make  the  settlement  of  a  dia^iute  on 
that  question  a  condition  of  oompletmg  the 
transaction  the  completion  of  which  was  neces- 
sary to  perfect  the  incidental  right  which  be 
claimed.  The  defendant  was  no  party  to  the 
declaration  of  the  dividend,  and  the  act  of  the 
corporation  in  declaring  It  cast  upon  him  no 
duty  to  execute  a  paper  in  canyiDg  out  or  com- 
pleung  the  contract  of  sale  which  he  had  made 
with  Uie  i^aintlff ,  tbrougb  the  broker,  that  he 
had  not  exiwesaly  or  Impliedly  undertaken  to 
execute  when  the  contract  was  entered  into. 
By  endeavoring  to  introduce  this  new  term  Into 
the  contract,  and  by  standing  upon  it  as  a  con- 
dition of  his  own  performance,  he  lost  any 
right,  not  only  to  the  dividend,  but  to  the 
stock,  whidi  he  would  otherwise  have  had. 
He  virtually  rescinded  the  contract  by  electing 
not  to  comply  with  It.  The  verdict  was  right 
in  its  effect,  whatever  errors  may  have  been 
committed  upon  the  trial.  The  following  au- 
thorities tend  to  show  that  bad  the  plaintiff 
complied  on  bis  part  with  the  terms  of  the  coo- 
tract,  and  assuming  that  the  contract  had  no 
infirmity  by  reason  of  the  double  agency  of  the 
broker,  his  right  to  the  dividend  would  have 
resulted  as  a  kgal  Incident.  Black  v.  Homer- 
tJuxm,  L.  R.  4  I^cb.  Div.  24;  Barrit  v.  detent, 
7  N.  H.  454;  Morawetz,  Priv.  Corp.  §§  174-178; 
2  Add.  Cont.  §  601;  Cook,  Stocks  and  Stock- 
holders, g  548. 
Judgment  affirmed. 


WEST  VIROINIA  SUPREME  COURT  OF  APPEALS. 


Anthony  REGER 
e. 

Lemuel  O'NEAL,  Ap^. 

(....W.Va.....) 

1.  Wbere  osurlooa  Interest  hM  been 
lielll  upon  a  debt,  and  the  debt,  or  any  part  of 
n,  Is  unpaid,  a  court  of  eqal^.  In  atatlnc  the  ac- 
count between  the  partlee,  will  credit  upon  the 
prtoclpal  of  what  ie  unpaid  whatever  usuiioua  Id- 
terest  has  been  paid,  as  of  the  date  of  its  pay- 
ment. 

3B.  A  B<»ie  fbr  the  payment  <»f  a  ram  of 
money  griven  bona  flde  ft»F  pnreluMe 
money  for  land,  and  not  as  a  cover  for  a  loan 
or  forbearance  of  money,  though  It  call  for  In- 
terest on  that  sum  In  excess  of  the  rate  allowed 
by  law  for  the  loan  or  forbearanoe  of  money,  is 
not  ugurious.  What  la  thus  called  "interest"  is 
as  much  a  part  of  the  purotiase  price  of  the  land 
as  the  principal  sum,  and  the  rate  of  interest  so 
called  for  will  be  enforced. 

8.  Where  qoeetione  purely  of  fket  are 
reftra'ed  to  a  eommluAmttr*  his  finding 
will  be  given  great  weight,  tbougta  not  as  con- 
clusive as  the  verdict  of  a  Jury,  and  should  be 
sustained,  unien  plainly  not  warranted  by  any 
reasonable  view  of  the  evldoioe.  Tfala  rule  ope- 
rates with  peculiar  foroe  in  an  appellate  oonrt, 
when  the  fbidlngs  of  a  oonunlaaioner  have  been 
approved  by  the  court  below. 

4>  Where  the  decree  eon^ht  to  be  re- 
▼eraed  Is  baaed  on  depoaltlosw  which  are 
6L.R  A. 


coofiloUng,  and  of  suoh  doubtful  and  unnatigfao- 
tory  character  that  different  Judges  might  rea- 
flonably  disagree  as  to  the  facts  proved  thereby, 
or  the  proper  conclusions  to  be  deduced  there- 
from, the  appellate  court  will  decline  to  reverse 
the  finding  or  decree  of  the  <^ianoellor,  although 
the  testtmony  may  be  such  tbat  the  appellate 
court  might  have  pronounced  a  different  decree 
if  It  bad  acted  on  the  oauae  In  the  first  Instaooa. 

(November  9, 18BB.) 

AITEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Barbour  County  rendered 
in  a  suit  to  enforce  a  lien  for  unpaid  purchase 
money  upon  certain  real  estate,  oonfirminK  the 
report  of  a  commissioner  disallowing  a  claim 
made  by  defendant  for  credit  of  an  alleged 
parent.    Corrects  and  affirm^. 

The  ft«ts  are  sufficiently  stated  In  Oie  opin- 
ion. 

Mmre.  Dayton  ft  Dayton  for  appellaat. 
Mr.  Samnel  T.  Woods  fcnr  ai^iellee. 

Branaon,  •7'.,  delivered  the  opinion  of  the 

court: 

Anthony  B^er  bio^^t  a  <diancery  suit  In 
the  Circuit  Court  of  Barbour  County  against 
Lnnud  O'Neal  and  others  to  enforce  a  lien 
reserved  upon  a  tract  of  land  in  that  county  for 
the  payment  of  several  notes  executed  by  O'Neal 
to  Iteger,  admitting  that  all  said  notes  had  been 
[Mid  except  one  wc  $1,000,  wljich  he  alleged 
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to  be  wholly  ODpald.  The  defendant,  O'Neal, 
demurred  to  the  bill,  and  bis  demurrer  was 
frretmled.  He  filed  an  answer,  alleging  that 
one  of  said  notea  for  92,000  carried  interest  at 
7  per  cent  from  date;  and  that  he  had  paid  that 
interest,  which  he  branded  as  usurious;  and 
that  on  other  notes  after  their  maturity  he  had 
paid  interest  at  the  rate  of  8  per  cent  per  an- 
num until  the  1st  of  October,  1877;  and  that 
after  that  date,  under  an  agreement  with  Reger, 
he  had  paid  but  6  per  cent;  and  that  he  had 
paid  all  sach  interest  annually;  and  that,  if 
given  credit  for  the  usuiy  paid,  not  only  (he 
other  notes,  but  also  that  m  suit,  would  be 
fally  paid,  and  958.75  in  excess;  and  he  de- 
manded that  such  usury  be  applied  to  dis- 
charge that  note,  and,  by  way  of  afllrroative 
relief,  asked  that  the  said  excess  of  payment  be 
decreed  to  hhn  on  the  final  bearing.  After- 
wards O'Neal  filed  a  further  answer,  alleging 
that  a  gross  mistake  existed  in  the  cause,  in  the 
tact  that  at  the  house  of  Joseph  Baker  he  had 
paid  Heger  9685'  on  the  note  for  9S,000  and 
took  his  receipt  therefor,  which  he  had  lost, 
and  paid  other  moneys  on  that  note,  in  all 
91,686,  up  to  the  37tb  of  September,  1878;  and 
that  on  the  27th  of  February,  1878.  he  and  Re- 
ger entered  Into  an  agreement  in  which  tt  was 
erroneously  assomed  that  the  sum  of  91,000 
was  still  due  upon  said  note  for  92,000,  when 
in  truth  there  only  remained  then  due  thereon 
9466;  and  that,  notwithstanding  there  was 
only  that  sum  due  on  that  note,  be  paid  8  per 
cent  on  said  91,000  until  October  1, 1877,  and 
thereafter  6  per  cent,  untU  payment  of  that 
note,  in  1878  or  1879,  and  thns  paid  nsurious 
interest  on  this  9585  which  he  did  not  owe; 
that  for  eight  or  ten  years  he  had  paid  all  in- 
terest, legal  and  usurious,  promptly  each  year; 
and  he  prays  that  this  further  answer  be  treat- 
ed as  a  cross-bill,  and  for  affirmative  relief. 

The  plaintiff  filed  a  reply  in  writing  to  both 
these  answers,  denying  that  O'Neal  bad  paid 
the  money  as  claimed  m  his  answers,  and  de- 
nying that  be  had  by  usury  overpaid  958.76, 
and  denying  that  there  had  been  any  mistake 
or  miscalculation,  and  alleging  that  O  Neal  bad 
received  credit  for  every  dollar  he  had  ever 
paid,  whether  at  the  residence  of  Joseph  Baker 
or  elsewhere;  that  the  92,000  note  bore  7  per 
cent  as  part  of  the  ptuchaee  price  for  land  as 
shown  1^  the  deed.  This  reply  farther  al- 
leged that  on  the  27th  of  February,  1878,  by  an 
agreement  with  O'Neal,  he  bound  himself  to 
extend  the  time  of  payment  of  said  several 
notes,  and  that  in  consideration  of  such  exten- 
sion and  985  paid  O'Neal  he  had  agreed  to 
waive  and  release  all  claim  for  usury  paid. 
The  cause  was  referred  to  a  commissioner,  to 
audit  the  account  between  the  parties,  to  report 
what  usury,  if  any.  had  been  paid,  and  what 
was  due  on  the  purchase-money  note  filed  with 
the  bill.  Numerous  depositions  were  taken  by 
the  commissioner.  The  commissioner's  report 
rejected  the  alleged  credit  of  9585,  but  did  not 
decide  as  to  the  usury  claimed  by  O'Neal,  but 
submitted  that  matter  to  the  court  upon  a  re- 
port presentin?  it  In  five  aspects,  viz. :  (1)  on 
the  basis  that  O'Neal  was  entitled  to  credit  for 
usury  to  the  1st  of  October,  1877;  (2)  on  the 
basis  that  he  was  entitled  to  credit  for  usuiy  to 
the  1st  of  October,  1878;  (8)  on  the  basis  that 
he  was  not  entitled  to  credit  fco*  usury  paid  on 
0L.R.A. 


the  9^,000  note  till  its  maturity,  and  was  enti- 
tled to  the  usury  after  maturity  until  the  1st 
of  October,  1877;  (4)  on  tbe  same  bads  as  third, 
except  that  it  stopped  usury  the  1st  of  October. 
1876;  (6)  on  the  basia  that  there  was  no  osury 
to  be  allowed,  as  it  was  released  by  the  agree- 
ment, the  27th  of  February,  1878.  The  plain- 
tiff excepted  to  the  report  because  he  wb» 
charged  with  usury.  The  defendant  excepted 
because  the  report  did  not  allow  him  credit 
for  the  usuiy  at  the  dates  when  paid,  and  be- 
cause it  ignored  the  $686  n^ment.  and  because 
of  the  aspects  disanowmg  the  usuTy.  The 
court  adopted  the  first  aspect  of  the  report,  find- 
ing a  balance  due  from  O'Neal,  after  crediting 
him  with  usury  paid,  of  91^iS>  ^i^d  decreed 
that  sum  against  O'Neal,  and  subjected  the  land 
to  sale  for  it.  thus  disallowing  credit  for  the 
9580.  Thereapon  O'Neal  obtained  this  ap- 
peal. 

As  to  the  demurrer  to  the  bill,  no  ground  for 
it  has  been  assigned,  either  in  this  or  t^e  cbr- 
cult  court,  and  no  ground  is  now  seen  for  sus- 
taining it.  An  important  question  in  the  cause 
is,  Should  this  court  reverse  the  decree  below 
for  not  allowing  O'Neal  credit  for  9535,  which 
he  claims  to  have  paid  on  the  note  for  92,000 
at  Baker's  residence?  The  evidence  bearing 
upon  this  question  Is  conflicting  and  uncertain, 
and  it  would  serve  no  purpose  to  detail  It  at 
large.  The  receipt  which,  it  is  alleged,  was 
given  for  it  has  been  lost,  though  O'Neal  pre- 
sents other  receipts  and  papers,  and  does  not 
explain  definitely  bow  this  was  lost  Both 
O'Neal  and  Reger  say  that  money  was  paid 
Reger  at  Baker's;  but  O'Neal  sa^  that  it  wai 
on  the  92,000  note,  while  Reger  says  it  was  paid 
on  stock.  It  may  be  true  that  such  payment 
was  made  and  applicable  on  that  note,  and  it 
may  be  also  true  that  O'Neal  received  credit 
for  it  in  ibe  many  payments  and  transactions 
as  to  this  debt  from  time  to  time  during  eight 
or  ten  years.  Their  business  was  transactedin 
an  irregular  way.  neither  being  competent  to 
draw  papers  or  make  entries  or  calculatlrais, 
having  to  call  on  others  to  do  this  work.  Re- 

rr  states  positively  that  O'Neal  received  cred- 
for  every  dollar  he  ever  paid,  while  O'Neal, 
after  stating  that  he  paid  9580  or  9685,  on  be- 
ing asked  if  he  had  not  received  (xedit  for  it, 
replied:  "I  cannot  aay  whether  I  have  or 
not.  I  have  no  reoollectlon  of  the  note  be- 
ing present  at  the  time."  When  asked  If  be 
meant  to  say  that  he  had  never  received  credit 
for  the  money  paid  at  Baker's,  he  answered: 
"I  don't  believe  I  did.  I  dont  know,  because 
I  can't  remember." 

It  is  not  certain  when  this  payment  was  made. 
In  his  answer,  O'Neal  says  it  was  "  soon  after 
the  payment"  of  9666,  the  receipt  for  which 
was  dated  the  Ist  of  October.  187%,  and  in  his 
deposition  he  says  he  paid  it  about  the  time  tbe 
92,000  note  fell  due  (1st  of  October,  1872),  or 
a  day  or  two  before  the  date  of  said  receipt. 
After  this  payment,  on  tbe  38th  day  of  Febru- 
ary, 1878,  R^r  and  O'Neal  executed  a  writ- 
ing under  seal  whereby  Reger  weed  to  let 
O'Neal  have  the  use  of  the  mcxaey  (rNeal  owed 
him  (Reger);  "four  land  notes  to  be  paid  as  fol- 
lows: The  first  note,  of  92,000,  subject  to  a 
credit  of  91,000,  to  be  paid  on  or  before  the  1st 
day  of  October,  1878,"  and  proceeding  and  fix- 
ing later  dates  for  payment  of  thie^  other  notee. 
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Thufl,  this  agreement  recognized  that  at  its  date 
it  was  Hubl^  to  a  credit  of  $1,000,  whereas,  if 
it  was  subject  to  a  credit  of  $58S,  this  would 
be  untrue,  for  at  that  date  it  had,  besides  sev- 
eral indorsements  of  interest  paid  to  the  1st  of 
October.  1877,  indorsements  of  |666,  $881  and 
$4,  making  up  the  $1,000  credit.  It  seems 
strange  that  O'Neal  should  have  signed  an 
agreement  recognizing  the  note  as  sul^ect  to  a 
credit  of  onlv  $1,000,  instead  of  $1,SW.  But 
here  stands  tuts  written  Instnunent.  containing 
this  admission,  inconsistent  with  the  idea  that 
be  was  entitled  to  this  large  credit. 

In  a  fourth  deposition  of  O'Neal,  he  Eftates 
that  he  claimed  that  three  receipts  should  be 
credited  on  the  $2,000  when  he  ngned  this  ar- 
ticle; but,  being  told  by  Re^r  that  if  he  did 
not  sign  it  he  would  sue  turn,  he  signed  it. 
Three  receipts  might  include  this  one  for  the 
$586,  or  for  interest  for  1874,  which  is  not  cred- 
ited on  the  bond.  O'Neal  does  not  specificallv 
£tate  that  he  claimed  that  the  receipt  for  this 
$685  was  not  credited.  Now,  this  written 
Agreement  had  been  referred  to  and  made  an 
exhibit  io  the  uiswer  of  O'Neal,  filed  the  3d 
of  March,  1887;  yet,  though  he  gave  three  depo- 
citioss  after  Its  flling,  he  never,  until  this  fourth 
deposititai,  in  September,  1887,  alleged  any 
compulsion  in  the  execution  of  this  instrument 
He  uus  knew  of  tbls  payment,  and,  if  he  refers 
to  it  in  his  fourth  deposition,  claimed  it  to  have 
been  made  in  February,  1878,  and  yet  in  his 
first  answer  he  never  mentions  it,  or  hints  at 
Its  being  a  credit  to  him,  claiming  only  that  the 
usury  which  he  had  paid,  and  an  undisputed 
payment  of  $680  on  the  note  of  $1,000  sued  on, 
would  overpay  it;  and  several  months  later 
files  a  further  answer,  claimins  the  omission  of 
this  $686  credit  OS  a  glaring  mistake.  It  strikes 
one  as  somewhat  difficult  to  explain,  that,  with 
full  knowledge  of  the  facts,  he  failed  to  claim 
a  credit  for  this  $686.  It  seems  strange,  too, 
that  in  1879  O^eal  paid  off  this  $S,0W>  note 
the  payment  of  $1,000  balance  of  Its  prin- 
cipal and  $60  interot,  without  insisting  on  this 
credit  which,  he  says,  was  specifically  paid  on 
that  note. 

There  is  a  statement  in  the  record  cont^ing 
items  of  interest  debited  to  O'Neal  on  one  basis 
and  itemstdebited  on  another  basis,  and  from 
one  of  the  footings  Is  a  credit  subtracted,  in  the 
language,  "  Amount  paid,  $520; "  and  it  is 
claimed  that  this  statement  thus  admits  this 
$585.  It  appears  tiiat  Reger  himself  made  no 
calculations,  and  was  not  able  to  do  so,  but 
procured  others  to  do  the  writing  and  calculat- 
ing. He  says  he  knows  nothing  of  this  state- 
ment; but  a  witness  says,  when  he  went,  at  i 
<VNeal'8  Instance,  to  Inspect  the  papers  in  Mr. 
Iteger's  hands,  this  paper  was  among  them, 
and  delivered  to  him  by  Reger.  But  this  sum 
of  $520  is  different  from  $685.  When  It  was 
paid,  whether  at  one  time,  or  at  dlfiFerent  times 
and  set  down  as  a  lump  sum,  does  not  appear. 
It  is  unconvincing  and  inconclusive. 

In  addition  to  the  facts  which  have  been  ad- 
verted to,  there  Is  considerable  oral  evidence  on 
both  aides  bearing  on  this  matter,  more  or  less 
conflicting,  inconclusive  and  unceitain.  Upon 
it  all  the  commissioner  found  against  this 
credit  of  $685,  and  the  circuit  court  approved 
liis  finding.  We  must  in  this  cause  apply  the 
rule  laid  down  by  this  court  on  several  occa- 
4  L.  R  A. 


sions.  "The  question  Isparehrone  of  fuA, 
and  in  such  cases  this  court  wul  not  revorse, 
unless  the  finding  is  plainly  erroneous,"  is  the 
language  of  Ju^e  Snyder  in  delivering  the 
opinion  in  Fithar  v.  MeNulty,  80  W.  Va.  194. 

In  Smith  v.  Toke,  27  W  Va.  643,  Judge 
Snyder,  in  delivering  the  opinion,  says:  "This 
court  has-  frequently  decided  that  when  ques- 
tions of  fact  are  referred  to  a  commissioner  the 
findings  of  the  commissioner  will  be  snstained, 
unless  it  plainly  appears  that  they  are  not  war 
ranted  by  anv  reasonable  view  of  the  testimony. 
And  this  rule  operates  with  peculiar  force  in 
an  appellate  court,  where  the  findings  of  the 
commissioner  have  been  ^proved  and  sus- 
tained by  the  chancellor.  Sarifdu  v.  Soott,  26 
W.  Va.  710;  Baud  v.  Ounniaon,  14  W.  Ya.  1; 
Graham  v.  Graham,  21  W.  Va,  eW. 

"Where  the  decree  sought  to  be  reversed  la 
based  upon  depositions  which  are  so  conflicting 
and  of  snch  a  doubtful  and  unsatisfactory 
character  that  different  minds  and  different 
judges  might  reasonably  disagree  as  to  the  facte 

6 roved  by  them,  or  the  proper  conclusion  to 
e  deduced  therefrom,  the  appellate  court  will 
feline  to  reverse  the  finding  or  decree  of  the 
chanodlor,  although  the  testimony  may  be 
such  that  the  appellate  court  might  have  pro- 
nounced a  different  decree  if  it  nad  acted  up- 
on the  cause  in  the  flirat  instance."  SmithY. 
Yoke,  27  W.  Va.  680;  Priehard  v.  £h)ana,  81 
W.  Va.  187;  Dixman  v.  Glpnn,  88  W.Va.  716. 

Thus,  there  is  no  error  in  disallowing  said 
credit  of  $686. 

As  to  the  usaiy:  Usuiy  was  undoubtedly 
paid  each  year  to  Reger  from  maturity  of  the 
several  notes,  except  one,  to  October  1,  1877. 

It  was  well  settled  that  as  long  as  the  debt  is 
unpaid  the  debtor  can ,  if  he  see  proper,  have  it 
applied  as  a  payment  of  the  debt.  Norvdl  v. 
Hednck,  21  W.  Va.  623;  SpengUr  v.  Qnapp,  5 
L^h,  478;  Fox  v.  Taliaferro,  4  Munf.  248; 
Turner  v.  Turner,  80  Va,  879;  Tyler,  Usury, 
448. 

As  said  by  Sherwood,  In  CbmpMI  t. 
Sloan,  62  Pa.  431:  "These  paymeots,  as  pay- 
ments of  interest,  were  avoided  by  the  statute, 
and  became  paymente  on  account  of  the  prin- 
cipal." And  in  FanotU  T,  Mever,  85  JlT,  40, 
it  is  held  that  the  usury  received  is  considered 
as  so  much  extorted  by  means  of  the  debt,  and 
is  to  be  f^ptled  in  part  payment  of  the  same. 
See  Mtuselman  v.  MeMhenny,  28  Ind.  4;  Lo^ 
wood  V.  MiteheU.  7  Ohio  St.  887;  noU  to  Zeigler 
V.  SeoU,  10  Oa.  889, 54<Am.  Dec.  402;  ThreadffiU 
T.  Timberlake,  3  Head,  895;  Smith  v.  Tonng,  11 
Bush  (Ky.),  898;  Oruteher  T.  Jro^  6  Dana, 
80;  Ellii  V.  Brwtnin,  1  Dnv.  48;  Booker  t. 
Gregory,  7  B.  Mon.  489;  Wood  t.  Qra/y,  5  B. 
Mon.  03. 

But  these  principles  do  notapply  to  debts  due 
national  banks,  for  reasons  appear^  in  Nor 
tionai  Exchange  Bank  \.  Boyten,  26W.Va.  554. 
And  the  circuit  court  did  allow  O'Neal  the 
usury  paid,  as  against  the  note  in  suit  But  the 
appellant  complains  that  interest  has  been  given 
on  the  usury  annually  paid,  not  from  the  times 
when  paid,  but  only  from  Uie  Ist  of  October, 
1877.  I  think,  with  O'Neal's  counsel,  that  the 
payments  should  be  applied  when  paid,  and 
operate  to  stop  interest  on  the  principal  from 
that  date.   Booker  v.  Gregory,  supra. 

Under  the  process  adopted  by  the  commis- 
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doner,  he  should  have  credited  O'Neal  with 
interest  on  usury  paid  from  the  time  when  ^id. 
Correcting  this  error,  bymj  cBlei]lstion,0*Neal 
is  aggrieved  $40.65.  But  in  his  statemeDt, 
ytt^i  ia  the  basis  of  the  decree,  the  commis- 
doner  charged  Keger  $20-05  for  1  per  cent 
usury  on  the  $3,000  note  from  its  date  to  ma- 
turity and  Vfiiii  $100  for  3  per  cent  usury  af- 
ter its  maturity  to  the  1st  of  October,  1877,  but 
ihould  tiave  surged  only  $60,  as  1  per  cent 
usury.  This  $2,W0  note  was,  with  the  per- 
centage of  interest  it  called  for,  purchase  mon- 
ey for  the  land. 

Usury  is  interest  exceedins  the  lawful  rate 
for  the  loan  or  forbearance  of  money,  and  does 
not  exist  where  such  interest  is  essentially  and 
honestly  a  part  of  the  consideration  in  the  pur- 
chase of  land,  even  though  it  may  be  called  for 
In  theform  of  a  percent^  onaprincipal  sum, 
and  be  called  ''Interest!'  and  be  in  exoesa  of  the 
biwful  rate;  the  interest,  in  such  case  of  an 
honest  pun^iase,  where  it  is  not  a  mere  cover 
for  what  is  in  fact  a  loan,  being  as  much  a 
part  of  the  purchase  price  as  that  part  appear- 
11^,  of  the  principaL  Toutey  t.  Boinn»on,  X 
Ket.  (Ky.)  668;  Oram  t.  Adanu,  28  Giatt.  225; 
SraJuT  T.  Shidda,  30  Oratt.  896;  5  Rob.  Pr. 
467. 

Inlbe  King's  Bench,  in  Beete  v.  Bidgood,  7 
Bam.  &  C.  458,  lard  Tenterdeo  said  the  only 
difficulty  arose  from  calling  it  "  interest; "  but 
the  court,  looking  at  the  substance,  and  regard- 
ing the  interest  as  a  part  of  the  purchase  con- 
siaeration,  held  it  not  usurious. 

In  the  New  York  Court  of  Appeals,  in  Cut- 
ler T.  Wright,  23  N.  T.  4T3,  this  case  of  Bute 

Bidgood  was  said  to  be  unquestionable  law; 
and  the  Supreme  Court  of  the  United  States  has 
recognized  it  in  Sanibtvwgh  v.  Peek,  72  U.  8. 6 
•WtS.  607  [18  L.  ed.  628].   In  said  New  Tork 


case  the  syllabus  is:  ' '  It  seems  that  the  mere 
fact  that  on  a  contract  for  the  sale  of  land  a 
higher  than  the  l«(tal  rate  of  interest  is  raerred 
upon  the  deferred  paymoits  does  not  render 
the  transaction  usurious." 

Therefore,  it  was  error  to  charge  Reger  wlUi 
said  sums  of  $20.  OS  end  $50,  with  Interest  from 
the  1st  of  October,  1877.  This  error  against 
him,  by  my  calculation,  amounts  to  $78.46, 
and  subtracting  the  $49.65  In  favor  of  O'Neal, 
there  remains  a  balance  In  favor  of  B^er  of 
$28.80,  wbicH  being  added  to  $164.18.  the 
amount  decreed  to  Reger,  makes  $192.98  as  the 

? roper  sum  due  him  at  the  date  of  the  decree, 
'herefore  the  said  decree  is  corrected  so  as  to 
require  the  payment  by  O'Neal  to  Reger  of 
$192.98,  with  interest  ^om  the  2d  day  of  Jan- 
uary, 1888,  instead  of  $164.18;  and,  being  so 
corrected ,  the  said  decree  is  affirmed  with  ooats 
and  damages  to  appellee. 

Roger's  counsel  insists  that  the  considera^n 
for  which  he  agreed  by  the  article  of  the  37th 
of  rebroarv,  1878,  to  extend  indulgence  to  hla 
debtor,  and  paid  him  $85,  was  that  O'Neal 
should  waive  all  claim  to  usuiT.  This  may  be 
80,  but  his  evidence  Is  contradicted  by  O'Neal^ 
and  the  writing  Is  silent  as  to  any  audi  waiver 
or  release  of  usury,  and  the  commissioner  and 
court,  as  X  think  properly,  found  against  such 
release.  The  writing  is  the  repository  of  the 
transaction,  and  we  cannot  make  it  speak,  or 
operate  as  a  release,  on  mere  oral  evidence  as  to 
a  contemporaneous  understanding,  even  if  it 
would  bar  O'Neal  from  claiming  usury  if  it 
contained  snch  waiver,  on  which  we  indicate 
no  opinion. 
J}eeree  corrected  and  affirvud. 
Sny-der.  P.,  and  EnfUsb,  J.,  oononmd; 
Oreen.  J.,  absent 
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Eonp  G.  COOPER  et  tU.,  PIffii.  in  Brr.^ 

V. 

PEOPLE  of  Colorado,  ex  rd.  John  J. 
WYATT. 

(....Oolo  ) 

•1.  Tlie  Statute  prorldiac  that  ''the 
iudffmenti  and  orders  of  the  court  or 

judge  made  In  the  oases  of  oontempt  shall  be  floal 
and  conclusive"  has  roferenoe  only  to  the  extent 
of  the  review  In  suob  oases,  and  not  to  the  mode 
of  review,  whether  by  writ  of  error  or  otherwise. 
S.  Oontempt  ^ooeedlngra  may  be 
bronfiflit  to  the  supreme  oonrt  upon 
writ  of  error  from  the  final  judgmeot,  but  tbe 
review  upon  euoh  writ  extends  only  to  an  Inquiry 
Into  the  Jurisdiction  of  the  oourt  entering  the 
Judgment. 

8>  Wben  an  aSdavltle  preeented  aa  a 
baeis  of  a  proeeedlnfl*  fi>r  contempt,  the 

court  must,  in  the  flnt  instance,  examme  the 
same,  and,  if  the  facts  presented  do  not  show  that 
a  oontempt  has  been  oommltted,  the  court  will 
be  wltbout  Jurisdiction  to  proceed;  but  If  the 
facta  are  sufflolent,  the  oourt  may  take  Jnrisdlo- 

•Head  notes  by  Hatt,  X 
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tlon,  and  its  ■ubaeqnent  ordeis  win  not  be  re- 
viewed for  mere  errors. 

4.  The  district  eoorta  of  this  State  have 
the  Inherentlpower  to  ■nmmarlly  oon- 
Tietaad  pnnlahf  as  for  a  oontnaptftf  oourt. 
those  responslUe  for  articles  published  In  refer- 
encQ  to  a  oause  pending,  when  such  articles  are 
calculated  to  interfere  with  the  due  admioiatra- 
tloo  of  Justice  in  euoh  oaose.  Neither  the  stat- 
utes nor  the  Oonstltatlon  present  any  barrier  to 
the  eacerdse  of  such  powers.  The  ilgbt  of  trial 
by  Jury  does  Inot  extend  to  oases  of  contempt. 
The  power  tolpunish  summarily  In  such  oases  is 
essential  to  the  very  ezlsteooe  of  a  court.  l%e 
contrary  rule  would  place  It  in  the  power  of  a 
vicious  person  to  so  oonduot  himself  as  to  pre- 
vent any  kind  of  a  triaL 

6.  While  liberty  of  apeeeh  and  of  the 
press  is  (guaranteed  by  our  Constito- 
tlon.  by  a  eubeequeut  clause  of  the  same  sen- 
tence in  which  this  la  declared,  the  reaponalblllty 
for  its  abuse  is  fixed. 

6*  Wlthnathejndlelary  lseleetlTe*and 
erery  dtlsenmay  ftaDy  and  freely  dla- 
enaa  the  fitness  or  unfitness  of  all  can- 
didates for  the  poeitdons  to  which  they  aspire, 
critiolse  freely  all  declsioDS  rendered,  and  by  le- 
gitimate argument  estatfllsh  their  aoundneai  or 
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nmoundnees,  commwt  on  the  fidelity  or  Infidel- 
ity with  wMch  Judicial  offloers  dlscharve  their 
duttes;  bat  the  right  to  attempt,  l>y  wanton  defe- 
nwtkMi,  to  prejudice  the  rights  of  Utlganta  in  a 
pending  cause,  degrade  the  tribunal,  and  impede, 
embarrass  or  oorrupt  that  due  admlnietratloa  of 
Justice  which  Is'so  easeotlal.to  good  government, 
cannot  be  sanctioned. 

7.  By  Btetute  the  distrlet  conrta  of  this 
Sta>te  and  the  Jadgea  thereof  ue  ex- 
pi  n— Ijr  iflven  generml  Jiirlsdietion  to 

Issue  the  writ  of  habeas  corpus,  and  the  Jurisdlo- 
tlon  to  Issue  the  writ  to  a  particular  case  will  be 
presumed  In  the  absence  of  a  dtowlng  to  the  oon- 
txarj. 

PierraKott.J. 

A  district  court  or  district  JodsehMno 

anfhority  by  habeas  eorpas  v>  nkme  a 
prisoner  under  commltanent  hy  a  criminal  court 
for  oontempt  against  Its  authority  in  a  matter 
wherein  the  criminal  court  has  jurladlotlon;  and 
In  gmeral  one  court  abonld  not  Judge  the  Juris- 
dlottou  of  another  tribunal  ufoo-oidlnate  anthorw 
ttyaad  dignity.  The  principlee of  oond^  shoold 
prerall. 

On  PetUkm  for  Beluartna. 

M.  Diirliistlie  peadra^  efacavsethe 
e<Hirt  most  be  permitted  to  proceed 
therein  without  mcdestatUm*  in  aocord- 
anoe  with  the  constitutional  principles  and  ap- 
proved legal  mleiand  preoedents.  The  privilege 
of  directly  Interfering,  In  suob  cases,  witli  the  ad- 
ministration of  Justice  by  Indiscriminate  news- 
paper charges  of  perjury,  bribery,  corruption 
and  the  lite,  against  the  parties  oonoemed,  or 
against  those  oondnodng  the  trial.  Is  not  a  oon- 
•dtutlonal  right.  Buchlnterfemuemaybesom- 
marlly  ponlflbed  as  a  contempt. 

8.  WheathelBtepltyoralltlsaattWlt- 
neaSi  Juror,  Jndge  or  other  court  ofllcer 
is  sospeeted  In  a  cause  pending,  the  legal  rem- 
edy by  means  of  Judicial  investigation  should  be 
biToked. 

8>  But  the  press  msgr*  withont'liabUlty 
to  pimlshment  Cor  contempt,  to  the  inter- 
est of  the  public  good,  challenge  the  oondnot  of 
Judges  and  other  oourt  officers;  also  of  parties, 
Juron  and  wltneeeee,  in  connection  with  causes 
that  have  been  wholly  determined.  It  may  also 
fairly  and  reasonaUy  review  and  comment  nprai 
oourt  proceedings  from  day  to  day  as  they  take 
place. 

4.  If  snbstantial  doubt  exists  conoem- 
ing  the  Inrisdiction  of  the  oourt,  pending 
the  scdutlon  of  this  doubt.  In  good  ftUth,  and  In  a 
proper  manner,  the  orden  and  proceedings  of 
the  court  or  Judge  are  entitled  to  the  same  con- 
sideration as  when  the  ohjBotlon  to  jurisdiction  Is 
not  raised. 

(November  1,1880.) 

EBROR  to  the  DisUict  Coiut  for  Arapahoe 
County  to  review  a  judgment  sentencing 
respomleota  Coapec  uui  BuptotoD  to  pay  a 
fine  for  a  oontempt  of  court.  Affirmed. 

Statement  by  Hayt,  J.: 

Plaintlfta  in  error,  together  with  one  N.  P. 
Hill,  were,  by  the  court  below,  ordered  to  ap- 
pear and  ^ow  cause  why  they  should  not  be 
punished  as  for  contempt  of  court,  on  account 
of  the  pnbllcation  in  the  Denver  Repabllc&D,  a 
daily  newspaper  published  at,  and  having  alalia 

*B«ad  notes  by  Hslm,  Ch.  J. 
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circulation  in,  the  City  of  Denver,  where  the 
court  was  being  held,  certain  articles,  together 
with  a  large  cattooD,  all  having  reference  to  a 
cause  pending  In  said  court 

The  matter  wae  heard  upon  the  foUowbig 
affidavit  and  answer: 

'  'State  of  C61ondo»  County  of  Aiapaboe— se. : 
In  the  district  court 

The  Feo^  of  the  State  of  Colorado,  on  the 
Belation  of  John  J.  Wyatt, 
in. 

Nathaniel  F.  Hill,  Kemp  O.  Cooper  and  Wil- 
liam BtapletoD. 
'  John  J.  Wyatt,  being  duly  sworn,  on  his 
oath  deposes  and  says  that  be  is  the  petitioner 
in  a  certain  proceecfing  for  a  writ  of  habeas 
corpus  now  pending  in  this  court;  that  under 
a  certain  warrant  of  commitment,  Issued  out 
of  the  Criminal  Court  of  Arapahoe  Countr, 
this  affiant  was,  on  the  11th  of  July,  A.  D. 
1889,  arrested  and  taken  to  the  county  Jail  of 
said  county;  that  as  soon  as  practicable  after 
said  arrest  this  affiant  had  prepared,  and  him- 
self duly  verified,  a  petition  for  a  writ  of 
habeas  corpus,  and  by  his  counsel  applied  to 
George  W.  Allen,  one  of  the  judg^  of  the 
court,  to  hear  and  act  upon  the  same;  that 
said  judge  then  and  there  stated  to  the  counsel 
of  this  affiant  that  he  was  so  much  engaged  in 
important  trials  then  pending  in  his  division 
of  said  court  that  he  could  not,  with  reasonable 
attention  to  said  trials,  give  the  time  and  at- 
tention to  affiant's  said  application  which  its 
Importance  demanded,  and,  suggested  that 
affiant's  counsel  apply  to  one  the  other 
judges  of  said  court;  that  thereupon  the 
counsel  applied  to  Hon.  O.  Liddell,  another  of 
the  judges  of  the  said  court,  to  hear  said  peti- 
tion; that  said  last-named  judge  stated  to  said 
counsel  that  he  was  already  worn  by  protracted 
hearings,  and  had  a  crowded  docket  of  hear- 
ings requiring  immediate  attention,  'and  re- 

a nested  the  aud  counsel  to  apply  to  another  of 
ie  Judges  of  said  court  whom  docket  was  not 
at  that  time  so  crowded;  that  thereupon  said 
coimsel  of  this  affiant  presented  said  petition 
to  Hon.  T.  B.  Stuart,  a  judge  of  said  court, 
and  requested  that  upon  said  verified  petition 
his  honor,  Jtidj^  Stuart,  would  order  the  ism- 
ance  of  a  writ  of  habeas  corpus,  and  admit 
this  affiant  to  hall  until  a  hearing  could  be  had 
as  to  the  legality  of  his  imprisonment;  that  an 
order  to  that  effect  was  indorsed  upon  sdd 
petition  by  his  honor,  and  a  writ  issued  in  ac- 
cordance therewith,  and  a  bond  executed  by 
this  affiant  in  accordance  with  the  terms  of 
said  order;  that  said  cause  was,  on  said  11th 
day  of  July,  1880,  docketed  in  this  court  as 
cause  No.  11,280,  where  it  now  remains,  and 
is  stiU  undetermined;  that  this  affiant  appeared 
in  person  and  by  his  counsel  at  court  before 
his  honor  Judge  Stuart,  at  the  opening  of  court 
on  Fridav,  the  12th  day  of  July  inst.,  pursuant 
to  the  order  aforesaid,  there  to  abide  any  order 
which  the  oourt  might  make  in  the  premises, 
and  at  the  request  m  the  district  attonwy  then 
and  there  present  the  hearing  of  said  cause 
and  further  action  therein  was  postponed,  and 
by  agreement  set  down  for  bearing  on  Mon- 
d^,  the  15th  day  of  July  instant.  And  your 
affiant  on  oath  states  that  on  the  morning  of 
Saturday,  July  18  inst.,  the  Denyer  Benub- 
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lloao,  a  oewapaper  published  ia  the  City  of 
Denver,  contained  tbs  foUowiog  articles  per- 
taining to  said  cause  and  the  action  of  this 
court  and  judge  thereof  in  said  matters,  to  wit: 

"  'Stuabt  wjui  thb  Tooi.. 

**  The  District-Court  Judge  Released  Johnny 
Wyatton  Bail— Stretching  Power  of  a  Court 
—AFanciful  Affidavit  Finds  a  Willing  Judge 
Who  Steps  Outside  of  a  Precedent  and  Legal 
Warrant  and  Nullifies  the  Power  to  Punish 
for  Contempt  of  Court— The  Proceedings 
Contbiued  in  Judge  Stuarfs  Court  until 
Haaday,  bat  Some  New  Mores  Hay  Be 
Hade  To-Day. 

"Johnny  Wyatt  swore  to  a  gauzy  fiction. 
t^Mba  Stuart  did  a  thing  unprecedented  In 
legal  .annals.  He  released  the  prisoner  on  bail 
on  a  habeas  corpus  proceeding,  and  nullified  a 
court's  power  to  punish  contempt.  It  was  not 
Ju^  Stone  who  granted  the  application  for  J. 
J,  wyatf  a  release  from  jail  on  bail.  Wyatt  led 
the  Republican  to  believe  Thursday  night  that 
it  was  Judge  Stone.  He  was  released  from 
Jail  on  the  order  of  Judge  Thomas  B.  Stuart, 
who  allowed  bail  to  be  accepted.  To  secure 
his  release  Wyatt  made  oath  that  he  was  de- 
tained without  due  warrant  or  process  of  law, 
when  he  knew  it  was  false.  To  bring  about  a 
hearing  in  a  habeas  corpus  proceeding  the 
court  orders  the  body  of  the  prisoner  to  be 
Immght  before  him,  and  the  writ  is  returnable 
at  once.  If  the  court  is  not  prepared  at  ttiat 
thne  to  hear  argument  in  the  case  he  sets  the 
time,  and  remands  the  prisoner.  That  was  the 
way  Johnny  got  out  of  jail  on  Thursday  night. 
Through  a  continuance  of  Jv^  Stuart's  un- 
warranted proceeding,  Wyatt  is  at  liberty  still, 
and  wlU,  be.  if  Stuart  can  have  his  way,  until 
Hond^r-  Judge  Stuart  postponed  a  hearing  in 
the  matter  yesterday  until  Monday,  and  he 
knows  he  wfll  have  nothing  more  to  do  in  the 
case.  The  same  procedure  could  have  been 
taken  yesterday  by  the  counsel  of  Wyatt,  and 
the  supreme  court  could  have  been  appealed  to 
lust  as  quickly;  but  it  needed  the  unwarranted 
Interferenoe  of  a  district-court  Judge  who 
would  step  outside  of  a  1^;b1  precedent  to  ^p 

Sredous  Johnny  out  of  jail  for  two  or  three 
t^.    [Here  foUowB  the  publication  of  an  al- 
leged tntervlew  with  Jtidge  Stone.] 

"  'How  Johnny  Got  Out. 

"  'Judge  Stuart  was  sought  at  his  residence  at 
S  o'clock  Thursday  night  by  Wyatl's  attorneys, 
who  had  a  petition  already  prepared  for  a  writ 
of  habeas  corpus.  The  petition  was  made  out 
in  Wolcott  &  Vaile's  law  office  several  days 
ago,  but  Messrs.  RiddeU  and  Easley  had  to 
aecure  a  copy  of  the  warrant  for  commitment 
before  they  could  present  it  to  a  judge.  It  is 
a  voluminous  petition,  and  reviews  the  whole 
proceedings  in  substance.  It  is  sworn  to  and 
ngned  by  Wyatt.  Upon  oath  he  claimed  that 
be  was  "unlawfully  and  illegally  deprived  of 
his  Uber^."  In  the  matter  of  application  for 
the  writ  of  habeas  corpus,  Wyatt  made  affi- 
davit 'to  the  coifrt  {Judge  Stuart)  that  be  was 
unlawfuily  imprisoned,  detained,  confined  and 
restrained  of  his  liberty  bv  Sheriff  Weber;  that 
he  had  been  and  was  acivlsed  by  counsel,  H. 
Biddell  and  George  W.  Easley,  that  his  im- 


Srisonment,  detmtion  and  conflnemeat  was 
legal.' 


Uegal.' 

"  'Theib  HODEffi  Bbqubst. 

"  'After  setting  forth  the  allegations.  Wyatt^s 
attorneys  asked  for  a  writ  of  habeas  corpus, 
directed  to  the  sheriff,  commanding  him  to 
hare  the  body  of  Wyatt  before  the  court 
(Stuart)  to  do  and  receive  what  should  then  be 
considered  proper  by  the  court  concerning 
him,  together  with  the  time  and  cause  of  hu 
detention,  and  that  he  be  restored  to  his  liberty. 
Judge  Stuart  read  the  petition,  and  shortly 
after  ten  o'clock  Thursday  night  issued  the 
following  writ,  which  gave  Wyatt  bis  liberty 
on  bail  until  the  case  could  be  heard:  "To  i3xe 
Clerk  and  Sheriff:  Let  writ  of  habeas  corpus 
issue  upon  the  foregoing  petition,  returnable 
on  Friday,  July  18, 1889,  at  10  o'clock  A.  SL, 
at  the  court-house  In  Denver.  In  the  mean 
time  the  prisoner  may  be  admitted  to  bail  upon 
giving  bonds  in  the  penal  sum  of  $1,000,  con- 
ditioned that  the  prisoner,  John  J.  Wyatt, 
shall  appear  at  the  hour  above  mentioned,  and 
abide  the  order  of  the  court,  said  bond  to  be 
approved  by  the  sheriff." ' 

"  'In  Stuabt's  Court. 

"  'When  the  above  order  was  secured  Thurs- 
day night  Wyatt  was  released  by  the  acting 
sheriff  until  10  o'clock  yesterday  momins, 
when  the  writ  was  retiu^able.  Wyatt  and  his 
legal  advisers,  Messrs.  Riddel  and  Easley,  ap- 
peared before  Judge  Stuart  for  a  hearing  of 
the  habeas  corpus  proceedings.  The  case  is 
growing  to  such  gigantic  dlmraislona  that  J.  F. 
Vaile,  the  junior  member  of  the  law  firm  of 
Wolcott  &  Vaile,  for  which  concern  Mr.  Eas- 
ley is  hired  to  do  the  dirty  work,  has  also  gone 
into  the  case.  He  was  present  at  the  time. 
The  prosecution  was  not  aware  of  tlie  case 
coming  up  when  it  did,  and  was  not  prepared 
to  argue  it  Assistant  District  Attorney  Afa^ 
bott  told  Judge  Stuart  that  he  wanted  to  be 
heard  in  the  matter,  and  would  have  to  post- 
pone it.  The  court  replied  that  there  would 
be  no  snap  judgment  In  the  case.  Then  the 
hearing  was  postponed  until  10  o'clock  Mon- 
day morning.  In  the  mean  time  Judge  Stuart 
permitted  Wyatt  to  be  out  on  ball.  The  bond 
IS  in  the  sum  of  ftl,000,  and  George  H.  Graham 
and  William  Vaile  are  on  it  as  sunties.  Among 
lawyers  and  authorities  Ju^  Stuart  is  receiv- 
ing severe  criticism  for  allowing  Wyatt  to  be 
out  on  baU,  for  a  habeas  corpus  is  a  proceeding 
requiring  the  sheriff  to  take  his  prisoner  from 
jail  before  the  court  that  issues  It,  and  then 
show  cause  to  the  jury  why  he  (the  sberiCF)  de- 
prives such  prisoner  of  his  liberty.  This  was 
not  the  rule  in  the  Wyatt  case,  for  he  was  not 
taken  from  jidl,  as  he  had  alrotdy  been  liber- 
ated by  a  bond. 

" '  WrrHOTPT  AnTHOBiTT— Baok  to  Jail, 
Johnny.' 

[Under  the  above  bead-lines  alleged  inter- 
views with  various  persons  are  pubTldied,  all 
denundatoiy  of  the  action  of  Jut^  Stuart  in 
the  premises.] 

"  'A  Judicial  Outrage. 

"  'Judge  Thomas  B.  Stuart  of  the  district 
court  dug  his  official  grave  bp^  wideapddeep 
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when  he  issued  a  writ  of  habeu  corpus  on 
Thursday  night  for  the  liberation  of  Deputy 
Secretary  of  State  Wyatt  from  the  jail  of 
Arapahoe  County.  He  had  do  more  leeal  au- 
thority to  do  this  than  he  would  have  bad  to 
issue  a  writ  of  habeas  corpus  for  the  liberation 
of  Uie  Cronin  murdcEers  from  the  jail  of  Cook 
County,  nitnois.  But  he  was  not  satisfied 
with  issuing  a  writ;  he  went  further,  and 
directed  that  a  bail-bond  in  the  penal  sum  of 
$1,000  should  be  taken,  subject  to  the  approval 
of  the  sheriff  of  Arapahoe  County.  As  we 
•bowed  yesterday  moming,  a  writ' of  habeas 
corpus  cannot  be  properly  obtained  in  a  con- 
tempt caae  in  Ookiraaa  Section  860  of  the 
Code  of  Civil  Procedure  reads  as  follows: 
*'The  Judgment  and  orders  of  the  court  or 
judge,  made  In  cases  of  contempt,  shall  be  final 
and  conclusive.  The  punishment  shall  be  by 
fine  or  imprisonment,  but  no  fine  shall  exceed 
the  sum  of  $6,000."  If  Judge  Stuart  did  not 
know  of  the  ezi^nce  of  this  statutory  provis- 
ton.  and  it  is  only  charitable  to  presume  that 
be  did  not,  he  was  not  properly  Informed  re- 
garding bis  powers  and  duties,  and  he  should 
not  have  acted  in  Ignorance.  If  be  did  know 
of  its  existence,  be  showed  very  conclusively 
that  he  is  wholly  unfit  for  a  place  on  the  bench. 
.  .  .  Aside  from  the  purely  legal  aspect  of  this 
case,  Jvdgt  Stuart  has  left  himsdf  open  to  the 
gererest  eondemnatiOD  for  hlfl  course.  Why 
should  he  have  acted  in  the  nisbt  on  a  case 
that  might  well  have  waited  till  moming? 
Mr.  Wyatt  was  not  suffering  very  seriously  m 
jail.  He  was  favored  with  the  "parlor  ward" 
in  tbe  jail  through  the  partiality  of  the  gang- 
ruled  sheriffs  ofnce,  and  there  could  have  been 
no  injustice  In  letting  him  pay  the  penalty  he 
bad  fustly  incurred  by  his  outrageous  refusal 
to  let  tbe  grand  Jury  see  bow  much  of  the 
State's  lumTture  had  been  stolen  from  the  as- 
sembly building.  No  wonder  tbe  people  lose 
faith  in  the  admlntatration  of  Justice  when 
courts  and  judges  can  be  found  ready  to  stretch 
tbdr  authority  until  it  cracks  in  efforts  to 
flbteld  culpiita  from  deserved  punishment.  No 
wonder  the  natural  sense  of  justice  of  men 
often  prompts  them  to  take  tbe  law  into  their 
own  hands  for  tbe  punishment  of  criminals, 
when  observation  convinces  them  that  the 
(»>urtB  cannot  be  depended  upon  to  insure  the 
administration  of  justice.  Judge  Stuart  knew, 
as  every  citizen  of  the  State  knew,  that  Mr, 
Wyatt  was  properly  sent  to  Jail  by  Jvdge  Stone 
im  a  most  flagrant  caseof  contemptof  court,and 
it  was  his  biuiness  to  know  that  tbe  Ctyil  Code 
absolutely  forbade  his  interference  In  the  case, 
even  if  his  own  sense  of  judicial  propriety  was 
not  sufficient  to  keep  him  from  meddling 
Nor  can  he  hope  to  escape  the  suspicion  that 
the  supposed  political  pull  of  tbe  gang  of  which 
J(^nny  Wyatt  Is  such  a  prominent  member 
lud  some  weight  In  procuring  this  writ.  Sen- 
ator Wolcott,  George  Graham  and  all  the 
other  members  of  the  gang  are  and  have  been 
working  like  beavers  to  prevent  the  infliction 
of  any  punishment  upon  the  defendant  for  bis 
offense,  while  the  people  ate  equally  unani- 
mous in  their  desire  to  see  justice  done. 
Whether  wittingly  or  unwittingly,  Judt/« 
Stuart  appean  to  have  arrayed  btmself  with 
thecang  and  against  the  people  io  this  matter. 
Jit^  Stone  bai  a  du^  to  perfcnm.  He  can- 
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not  afford  to  let  tbls  matter  rest,  and  be  should 
take  summary  action  to  tbe  fullest  extent  of 
his  jurisdiction  to  send  Mr.  Wyatt  back  to  jail 
this  moming.  District  Attorney  Stevens  de- 
clared last  evening  that  be  should  move,  as 
soon  as  tbe  criminal  court  convenes  to^y,  for 
the  return  of  the  culprit  to  prison,  and  we  diall 
see  if  be  has  tbe  courage  to  do  hu  whole  duty 
in  spite  of  tbe  gang.  When  Johnny  Wyatt 
was  liberated  from  j^l  at  a  late  hour  on  Thurs- 
day night,  he  gave  the  press  to  understand 
that  Jndge  Stone  bad  let  him  out.  This  was 
not  the  case.  Judge  Stone  knew  nothing  about 
tbe  jail  delivery  effected  hy  Judge  Qtawt  till  be 
readofltln  thepapersyesterdaymomiag^andhe 
is  justly  incensed  at  i/udov  Stuart's  unwarranted 
and  unlawful  action.  There  can  be  no  pun- 
ishment for  contempt  of  court  If  Judgee  of 
equal  jurisdiction  assume  to  reverse  each 
otner'a  action  In  such  cases.  Now  let  Judge 
Stoneshow  that  his  court  cannot  be  trifled  with 
In  this  outrageous  way.  Contempt  of  court  is 
a  aerlooB  offense,  and  Judges  should  be  careful 
not  to  provoke  il^' 

"Affiant  further  states  that  thereafter,  and 
on  Sunday,  the  l4th  day  of  July,  1889.  the  said 
The  Denver  Repulican  contained  certain  other 
articles  and  comments  relating  to  said  court, 
tbe  same  being  as  follows,  to  wit: 

"Was  Wtatt  in  Jail? 

"  'Belief  that  the  Stubborn  Deputy  Was  Never 
Locked  Up — Excell^t  Authority  for  the 
Statement  that  Judge  Stuart  Laooriously 
Freed  a  Free  Man—His  Honor  Appoints  a 
Committee  to  Ascertain  Whether  bis  Ac- 
tion was  Foolish  or  Not— Judge  Stone 
Urged  to  Besent  tbe  Indignity  Heaped 
Upon  Him.* 

[Then  follows  a  lengthy  article,  sererely 
censuring  Judge  Stuart's  action  in  the  Wyatt 
case,  which  ia  omitted.] 

"  '  NOTHIKO  DONB  YBBTBBDAT. 

"'Judge  Stone  and  the  District  Attomcty 
Leave  Johnny  Alone. 

"  'Johnny  Wyatt  was  not  sent  to  jail  yester- 
day, as  anticipated.  The  district  attorney  did 
not  issue  a  warrant  for  commitment  as  he  said 
he  would.  Wyatt  now  laughs  at  law  with  im- 
punitT.  Friday  nij^t  tbe  district  attorney 
statea  that  Judgf  Stuart  had  exceeded  his  Jurte- 
diction  by  permitting  any  prisoner  held  for  con- 
tempt out  on  bail.  As  the  court  acted  with- 
out authority,  Wyatt  claimed  the  prosecution 
had  no  legal  right  to  be  anywhere  except  in  the 
coimty  l^atile.  With  this  view,  which  is  sup- 
ported by  the  bar  generally,  the  district  attor- 
ney decided  that  he  would  issue  another  war- 
rant of  commitment  for  Wyatt  yesterday  morn- 
ing. He  didn't  do  It  when  the  moming  come 
around.' 

" '  Judge  Stuabt  hot  Happy. 

"  '  When  Judge  Stuart  perused  the  Republi- 
can yesterday  moming  be  was  evidently  much 
put  out.  for  the  first  thing  he  did  at  tbe  convo- 
cation of  court  was  to  Imue  an  order  appoint- 
ing Joel  F.  Vaile  and  Lafe  Pence,  two  attor 
neys,  as  a  committee  to  examine  into  the  mat- 
ters relative  to  the  charges  made  Malnst  htm. 
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...  If  the  Bepublican  was  guilty  of  contempt 
yesterday  morning,  it  is  still  more  in  contempt 
this  morDiDg,  for  we  not  onl;^  do  not  take  back 
a  word  we  nave  already  saidln  this  matter,  but 
repeat  it  all  with  emphasis.  Judge  Stuart  com- 
mitted a  gross  outrage  when  he  let  Wyatt  out 
on  bail,  and  he  had  neither  authority' nor  ex- 
cuse of  a  creditable  kind  for  inlerferinc  in  this 
case  at  all.  His  araociates.  Judge  AUen  and 
Jud^  Lindell,  refused  poritively  to  issue  the 
writ,  and  the  attorneys  of  Wyatt  did  sot  deem 
it  advisable  to  go  near  Judge  Decker  at  all. 
This  question  is  pretty  well  understood  by  the 
people,  and  we  wish  Judge  Stuart  joy  of  all  the 
good  he  may  gel  out  of  his  appointment  of  a 
commission  to  investigate  either  himself  or  the 
Republican.' 

"  And  affiant  says  that  by  the  following  state- 
ment in  add  last-named  article  cc»tamed,  to 
wit:  'His  aasociates,  Jvdg>s  Allen  and  Judge 
Liddell.  refused  poeitively  to  issue  the  writ/  it 
was  falsely  Implied  that  said  judges  had  con- 
sidered the  question  whether  the  writ  should 
or  should  not  be  issued,  and  hsd  thereupon  re- 
fused it,  when  in  fact  the  petition  of  affiant  bad 
never  been  submitted  to  orconsidered  by  either 
of  said  judges.  That  upon  said  morning  of 
July  14th  said  newspa^  also  contained  a  cer- 
tain cartoon  or  illustratioD,  intended  and  under- 
stood to  apply  to  said  cause  and  to  this  affiant, 
and  to  one  of  the  judges  of  this  court,  the  same 
being  as  follows,  to  wit:'  [At  this  point  is  in- 
serts a  large  cartoon  taken  from  The  Denver 
Republican  of  July  14,  1889,  in  which,  under 
the  head-lines.  "The  Tug  of  War— The  Peo- 
ple against  the  Gang,"  a  rope-pulling  contest  is 
pictured,  with  Wyatt  as  the  object  of  conten- 
tion. Citizens  are  represented  upon  the  one 
side  as  tugging  at  a  rope  around  Wyatt's  body, 
for  the  purpose  of  pulling  him  into  jail,  while 
upon  the  other.  Jvdge  Stuart  and  otiiers  are 
represented  as  pulling  him  in  the  opposite  di- 
rection.] And  this  aiiiant,  on  information  and 
belief,  alleges  that  one  Nathaniel  P.  Hill,  as 
the  president  and  the  owner  of  the  majority 
of  the  capital  stock  of  the  Republican  Pub- 
lishing Company,  and  one  Kemp  Q.  Cooper, 
as  tbe  manager  of  said  newspaper,  and  one 
William  Stapleton,  as  the  editor  thereof,  are 
each  and  all  responsible  for  the  publication  of 
said  several  artidefl,and  have  permitted,  author- 
ized, inserted  and  caused  the  publication  there- 
of, and  that  said  newspapers  containing  said 
several  articles  were,  under  the  procurement 
and  cognizance  of  the  said  Nathaniel  P.  Hill, 
Kemp  G.  Cooper  and  William  Btapleton,  ex- 
tensively and  generally  circulated  in  the  City 
of  Denver,  and  throughout  the  State  of 
Colorado,  on  the  dates  of  thefr  publication  as 
above  set  forth.  That  said  articles  and  car- 
toons so  published  reflect  upon  the  integrity 
and  good  failh  of  this  court,  and  were  designed, 
intended  and  calculated  to  bold  up  to  public 
opprobrium  one  of  the  judges  thereof.  That 
the  effect  of  the  said  publications  was  and  is  to 
prejudice  the  public  with  respect  to  the  merits 
of  a  cause  now  pending  for  a  hearing  In  this 
court,  and  yet  undetennlned,  and  that  the 
same  lend  to  corrupt  the  administration  of  'jus- 
tice. Tliat  said  publications  accuse  the  affiant 
of  swearing  falsely  in  regard  tosnid  cause,  and 
are  calculated  to  prevent  a  fair  trial  and  deter- 
mination of  the  same.   Aod  affiant  says  that 
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he  is  advised  by  counsel  that  in  the  permitting, 
authorizing  and  making  of  said  publication  as 
hereinbefore  set  out,  uie  aaid  Nathaniel  P. 
Hill,  Kemp  G.  Cooper  and  William  Stapleton 
have  been  guilty  of  gross  contempt  of  this 
court.  And  upon  the  facts  here  presented  af- 
fiant asks  that  an  order  be  made  by  this  court 
requiring  said  Nathaniel  P.  Hill,  Kemp  G. 
Cooper  and  William  Stapleton  to  appear  in 
this  court  at  a  time  in  said  order  to  be  stated, 
and  show  cause,  if  any  they  can,  why  they 
should  not  be  punished  for  contempt"  (Here 
follows  an  order  upon  respondents  to  show 
cause  why  th^  ahould  not  be  punished  as  for 
a  contempt  for  said  publications.) 

"Answer  of  Rbbfondents. 
"  State  of  Colorado,  County  of  Arapahoe 

— 88.: 

Id  the  District  Court  in  and  for  aaid  County 
of  Arauihoe. 
The  People  of  the  State  of  Colorado,  ex  rei. 
John  J.  Wyatt,  Plaintiffs, 
«. 

Nathaniel  P.  Hill,  Kemp.  G.  Cooper  and  Wil- 
liam Stapleton,  Defendants. 
"The  said  respondents.  Nathaniel  P.  Hill, 
Kemp  G.  Cooper  and  William  Stapleton,  come 
and  represent  to  this  court  that  baving,  by  an 
order  of  this  court  heretofore,  and  on  the  Idth 
day  of  July,  A.  D.  1889,  been  required  to  ap- 
pear before  the  Honorable  T.  B.  Btuarf,  one 
of  the  judges  of  said  court,  on  Wednesday,  the 
17tfa  day  of  July,  A.  D.  1839,  at  the  hour  of 
10  o'clock  A.  M.,  and  then  and  there  to  show 
cause,  if  any  thev  have,  why  they  and  each  of 
them  shall'Dot  be  punished  for  contempt  of 
said  court,  a  copy  of  which  order  is  hereunto 
annexed,  these  respondents  say:  That  from  the 
said  order  and  an  affidavit  herewith  served, 
purporting  to  have  been  subscribed  by  John  J. 
Wyatt  and  placed  on  file  of  this  court,  it  ap- 
pears that  the  alleged  contempt  consists  In  the 
publication  of  certain  articles  in  the  Denver 
Republican  on  the  18th  and  14th  days  of  July, 
last  aforesaid,  and  the  said  respondents  protest 
against  the  said  rule  and  order  above  mentioned, 
and  the  jurisdiction  of  this  court  to  commit  or 
proceed  upon  said  affidavit  for  contempt  of 
court  against  any  of  the  said  respondents  for 
any  matters  slated  in  the  said  affidavit,  and  ro- 
spectfully  pray  that  they  may  be  discharged 
therefrom,  and  in  support  thereof  allege  the 
foUowing  grounds:  Firat.  That  the  acts  there- 
in complained  of  are  not,  nor  is  either  of  them, 
a  contempt  of  said  district  court.  Second.  That 
the  said  district  court  cannot  legally  punish  for 
contempt  a  publication  made  in  a  newspaper, 
and  not  done  in  the  immediate  presence  of  the 
court.  Third.  That  any  such  publications  out 
of  court,  in  relation  to  the  court,  or  of  any  of 
its  ofHcers,  or  of  any  cause  pending  therein, 
cannot  be  legally  construed  into  a  contempt  of 
court  in  law,  and  the  publisher  cannot  legally 
be  punished  therefor.  Fourth.  That  these  re- 
spondents admit  that  The  DenverRepublican  is 
published  by  a  corporation  legally  authorized 
to  do  business  under  the '  laws  of  the  Stale  of 
Colorado,  liyfth.  These  respondents  aver  that 
the  said  Nathaniel  P.  Hill  is  not  the  president 
of  said  corporation,  and  that  thesaid  Nathaniel 
P.  Hill  neither  incited,  authorized  nor  cansed 
the  publication  of  said  articka,  nor  any  of  them. 
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aod  aver  that  the  first  knowledge  that  tbe  said 
Natbaoiel  P.  Hill  bad  of  said  articles,  or  any 

of  Ibem,  was  in  tbe  readiagof  tbe  same  in  said 

Eapers  after  tbe  same  bad  been  pablisbed. 
leny  tbat  the  aaid  articles,  or  tbe  said  cartooD, 
or  acy  or  either  of  them,  reflect  upon  the  in- 
tegrity and  good  faitb  of  said  court;  aad  aver 
that  tlwy  were  not  devised,  intended  or  calcu- 
lated to  nold  up  to  public  opprobrium  one  or 
any  of  the  judges  of  said  court.  Deny  that 
tbe  effect  of  said  publications  or  any  of  tbem 
was  or  is  prejudicial  to  tbe  merits  of  any  cause 
tbeu  pending  before  said  court,  or  to  prejudice 
tbe  public  in  regard  thereto,  or  that  the  same, 
or  any  of  tbem,  were  inteoded  to  obstruct  the 
administration  of  justice.  Hizth.  These  re- 
spondents aver  that  they  have  not.nor  has  any  of 
tbem,  been  guilty  of  disorderly,  contemptuous 
orinsolent  behavior  in  tbe  presenceof  said  court 
or  in  chambers,  or  towards  any  referee  or  arbi- 
trator, tending  to  interrupt  tbe  course  of  a  trial , 
reference  or  arbitration  or  other  proceeding. 
They  aver  that  tbey  have  not  been  guilty  of 
disobedlenoe  to  any  lawful  writ,  (nder,  rule  or 
process  issued  by  said  court,  or  any  judge 
thereof,  in  cbamWs  or  otherwise;  that  they 
have  not  been  guilty  of  disobedience  of  any 
Bubpena,  or  in  any  manner  refused  to  obey  any 
order  of  tbe  court,  or  of  any  judge  thereoi; 
tbat  said  respondents  nor  either  of  them  have 
rescued  any  person  or  property  in  tbe  custody 
of  any  officer,  by  virtue  of  any  process  of  said 
court,  or  of  Uie  judge  thereof,  nor  have  they 
or  eitho-  of  them  oeen  guilty  of  a  breach  of  the 
peace,  or  of  boisterous  conduct,  or  ct  violent 
disturbance  in  the  presence  of  Uie  court,  or  in 
its  immediate  vicinity,  tending  to  interrupt  the 
course  of  a  trial  or  judicial  proceedings,  and 
that  they  have  not  been  guilty  of  any  conduct 
calculated  to  retard  the  due  administration  of 
justice.  Seomth.  And  these  respondents  fur- 
ther answering  say  that  a  fair  oonstructlon  of 
said  artides.  or  any  of  them,  will  not  warrant 
an  inference  of  any  imputation  or  charge 
against  the  good  feith  and  Integrity  of  said 
court,  or  of  any  of  the  judges  thereor,  and  that 
they  nor  either  of  them  were  so  designed. 
Bighih.  And  said  respondents  further  say  and 
insut  that  they  bad,  and  still  have,  tbe  dghtas 
editors,  managers  and  publishers  of  said  paper, 
to  examine,  criticise,  comment  upon  or  con- 
demn publicly  in  said  newspaper  tbe  proceed- 
ings of  any  and  every  department  of  tbe  gov- 
ernment of  this  State,  aod  that  tiiey  are  not  re- 
sponsible for  tbe  truth  in  such  publications, 
DOT  for  the  motives  with  which  they  were  or 
are  made,  by  summary  process  for  contempt; 
and  tbat  under  tbe  Constitution  of  the  State  of 
Colorado,  which  guarantees  to  tbe  citizen  free- 
dom of  speech,  and  the  right  to  write  and  pub- 
lish whatever  be  will  on  any  subject,  these  re- 
spondents, not  being  moved  by  any  of  the  mat- 
ters charged  in  said  affidavit,  as  the  same  are 
therein  stated  aod  set  forth,  but  with  the  pur- 
pose of  advancing,  if  possible,  the  due  admin- 
utratioo  of  the  laws  In  tbe  matters  in  contro- 
versy, published  tbe  said  articles  as  they  law- 
fully might.  And  these  respondents  further 
say  that  no  disrespect  wss  intended  by  said 
articles  to  said  court,  or  any  judge  thereof,, 
and  tbat  a  fair  construction  thereof  will  not 
warrant  an  inference  to  thst  effect,  but  that 
the  same  were  written  and  published  with  the 
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just,  proper  and  legd  motives  aforesaid,  and 
concerning  an  act  of  a  judge  already  per- 
formed." 

The  matter  was  thereafter  heard  by  tbe  court 
upon  tbe  foregoing  affidavit  and  answer.  This 
hearin?  resulted  io  the  discfaai;ge  of  tbe  defend- 
ant Hill;  butthe  defendants  Cooper  and  Staple- 
ton,  plaintiffs  in  error,  were  adjudged  guilty 
of  contempt  of  court,  and  sentenced  to  pay  a 
fine  of  $800  each  therefor.  To  review  the 
judgment  of  tbe  district  court  plaintiffs  In 
error  bring  tbe  proceeding  before  uils  court  by 
writ  of  error. 

Mr.  Ii.  B.  IVance.  for  plaintiffs  in  error: 
Tbe  Statute  under  which  relator  proceed- 
ed (IjawB  1887,  p.  188  «f  Kg.)  is  penal  and 
notbins'  may  be  taken  by  intendment.  It  is 
incumBent  upon  tbe  party  complaining  to  show 
a  case  in  point  of  jurisdiction  within  tbe  law. 

Batchdder  v.  Moore,  4Si  Cal.  418;  Be  Buek- 
ley,  69  Cal.  1;  Sedswick,  Slat  and  Const. 
Law,  p.  SeO;  Bos  v.  San  Franeiteo  City  A  Co. 

eocaCss. 

Statutes  such  as  ours,  which  seem  broad 
enough  to  cover  any  possible  emergency,  have 
been  treated  by  courts  of  eminent  jeaming  as 
limitations  upon  tbe  common-law  powers  of 
courts  in  questions  of  contempt, 

Stuart  V.  l^iojde,  4  111.  405,  406;  PeorOe  v. 
Wilaon,  64  III.  308;  8tor^  v.  Pe&ple.  79  m.  60; 
GtiUand  v.  Gotland,  44  Gal.  478;  Dunham  v. 
State,  6  Iowa,  S46;  JQe  parte  SiOm,  4  Bmedes 
&  M.  731. 

Even  libelous  articles  pubUsbed  concerning 
a  judge  do  not  constitute  a  contempt  for  which 
tjie  arbitrary  power  of  the  court  maybe  in- 
voked and  summary  punishment  imposed. 

Pectple  V.  Fho,  3  Johns.  2&0;,i>unAwRV.  I^ate 
and  Ex  parte  Hiekey,  supra. 

Tbe  difltrictpcourt  judge  erred  in  directing  a 
habeas  corpus  upon  tbe  application  of  the  re- 
lator. 

This  court  even  could  not  examine  the  pro- 
ceeding of  the  criminal  court  upon  habeas  cor- 
pus. 

ExpaHe  Seed,  100  U.  S.  38  (36  L.  ed.  689); 
Be  parte  Watkina,  28  U.  S.  3  Pet  198-308  (7 
L.  ed.  650.  668). 

Tbe  judgment  of  a  court  of  competent  juris- 
diction upon  a  matter  within  that  jurisdiction 
cannot  be  collaterally  impeached.  Neverthe- 
less, this  is  what  the  judge  of  the  district  court 
undertook  when  he  ordered  the  issuance  of  the 
writ. 

PhiUipt  V.  Wtick,  12  Nev.  164;  Ex  parte 
Kearneff,  30  U.  8.  7  Wheat.  88  (6  L.  ed.  891); 
Ex  parte  MauM>p,  13  Md.  635,  appendix. 

The  articles  complained  Fof  could  not  have 
hindered  tbe  due  administration  of  justice  of 
which  tbe  relator  complains  because  tbe  dis- 
trict court  could  have  pursued  but  one  course 
if  it  had  gone  into  an  examination  upon  tbe 
return  of  the  writ  to  wit,  to  remand  Wyatt 
to  jail. 

People  V.  Caneln,  5  Hill,  167;  Exparie  Kear- 
ney, 20  U.  8.  7  Wheat.  42,  43  (5  L.  ed.  392); 
Be  Cohen.  6  Cal.  494;  Ex  parte  Perkins,  18  Cal, 
60;  Ex  parte  MeCuWmgh,  36  Cal.  97;  Ex  parte 
Smith,  58  Cal.  304;  Ex  parte  Cohn,  55  Cal.  193; 
Clark  V.  i^M>pfe,  1  HI.  866;  People  v.  Pirfen- 
brink,  96  HI.  88;  Robb  v.  McDonald,  39  lowa^ 
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880;  State  t.  Fagin,  38  La.  Ann.  887;  Be  Wood, 
80  La.  Ann.  672;  Ee  parte  MauMm.  IS  Ud. 
425,  appendix;  Be  Bistdl,  mmch.  6B;  Exparte 
Adamt,  25  Miss.  888;  Shattuek  v.  State,  61 
Miss.  60;  PMUipe  v.  W^,  tupra:  State  t. 
Towie,  43  H.  540;  Ann  v.  Matinffer,  1 
Yeatee,  S;  WGHamton'e  Gaae,26  Pa.  9;  jSlfate 
T.  Qalloaap.R  Coldw.  826;  FiVffa  v.  Burton, 
37  Vt.  66;  fi««e  t.  JJenwr,  10  Colo.  112;  CS?m. 
T.  Garriguee,  28  Pa.  9;  MeOonnOi  T.  ^Stofe.  46 
iDd.  298;  Code,  Laws  1887.  g  448,  p.  219;  Beyer 
T.  Steeet,  4  lU.  120. 

Meaart.  Woloott  &  Valle.  H.  Riddle  and 
BamnelW.  JoBes*A£^-&«n., for  defendant 
in  error: 

The  action  of  JtLdge  Btuart  was  In  all  re- 
spects correct.  It  was  his  duty  to  Issue  the 
writ  apon  application  made  therefor. 

Oen.  Stat.  p.  688. 

It  was  within  bis  discretion  to  admit  the  pe- 
titioner to  bail. 

Hurd,  Habeas  Corpus,  824  and  citations; 
Bronker'e  Gate,  Style.  16;  Bex  v.  Bethd,  6  Mod. 
3S;  StaU  v.  White,  T.  U.  P.  Charlt.  128. 

The  publications  constituted  a  gross  con- 
tempt of  court  deserving  severe  punishment: 
(1)  because  of  their  reflections  upon  the  court 
and  the  Judge  thereof  in  reference  to  a  suit 
then  pending  and  not  yet  determined;  (2)  be- 
cause of  theu-  chargine  perjury  upon  the  peti- 
tioner Wyatt,  whose  rights  were  to  be  deter- 
mined in  the  artion  then  pending,  and  which 
had  not  yet  been  decided. 

Eugbee  t.  People,  6  Colo.  486,  446,  451,  et 
tea.;  State  v.  Frew,  24  W.  Va.  416;  People  v. 
Wilson,  64  111.  196,  208;  Territory  v.  Murray, 
7Mont.251;  State-v.  MorriU,  16 Ark.  384.402, 
407,  410, 411;  Be  Stiiroe.  48  N.  H.  428,  482; 
Beepubliea  t.  Oaieatd.  1  U.  S.  1  Dall.  819,  825, 
826  (1  L.  ed.  156,  158,  159);  Bayard  t.  Paes- 
more,  3  Yeates,  488;  Com.  v.  Dandridge,  3  Va. 
Cas.  408,  429;  2  Bishop,  Cr.  L.  8  259;  Com  of 
Rakes  and  Mrs.  Bead,  2  Atk.  472;  HiOdn  v. 
Merbert.  10  Jur,  N.  S.  62;  Bex  v.  Almon, 
WUmot's  Notes,  243,  346,  247,  265,  266,  265; 
Onslou't  and  WhaUe^e  Caee,  L.  R.  9Q.  B.219; 
Beg,  T.  Bkipworth,  ISCox,  Cr.  Cas.  871. 

Hayt,  delivered  the  opinion  of  the 
court: 

Tbe  sentence  being  for  contempt,  our  right 
to  review  the  action  of  tbe  court  below  is  ctutl- 
lenged  in  consequence  of  the  following  provis- 
ion of  the  Statute:  "The  judgment  anid  orders 
of  tbe  court  or  judge  made  in  cases  of  cmtempt 
shaU  be  anal  and  oondiisive."  Section  860, 
Civil  Code  1888. 

While  we  cannot  place  such  a  construction 
upon  tbe  language  of  the  Act  as  would  render 
tbe  Statute  meaningless,  it  would,  on  tbe  con- 
trarr,  be  absurd  to  suppose  that  every  order 
maae  by  a  court  or  judge  in  cases  of  contempt 
would  be  bt^ond  review  and  binding,  whether 
the  court  Imd  jnrlsdictiou  or  wbetoer  it  had 
not. 

A  brief  review  of  the  law  as  it  was  prior  to 
the  adoption  of  this  provision  will  aid  us  in 
determining  its  meaning.  "We  shall  never 
know,"  uddZ^mfCoke,  "the  true  reason  of  tbe 
interpretation  of  tbe  statutes,  if  we  know  not 
what  the  law  was  before  tbe  making  of  them." 

At  common  law  judgments  of  the  superior 
courts  of  reoord  in  matters  of  contempt  were 

6L.aA. 


final,  and  ootrevisaUein  any  other  court  opoo 
a[q>eal  or  writ  of  error,  but  upon  a  habeas  cor- 
pus tbe  defendant  was  entitled  to  be  discharged, 
if  in  commitment  under  a  sentence  absolutely 
void  for  the  want  of  jurisdiction  in  the  court 
rendering  the  same. 

In  this  conntrr,  in  the  absenoe  of  statute,  it 
has  been  decided  that  no  appeal  or  writ  of  er- 
ror would  lie  to  a  judgment  for  contempt;  but 
it  has  been  held  that  the  remedy  by  prohibi- 
tion might  be  resorted  to  in  case  the  court  was 
about  to  exceed  its  jurisdiction,  and  also  that 
a  judgment  in  contempt,  rendered  without  ju- 
risdiction, might  be  set  aside  u|x>n  certiorari; 
or,  if  tbe  defendant  was  in  custody  upon  such 
judgment,  he  might  bediscbafged  upon  habeas 
corpus.  And  by  statute  in  some  States  the  ad- 
dltfon^  remedies  by  appeal  and  error  have 
been  gfven.  The  tendency  of  the  American 
courts  has,  however,  been  to  limit  the  investi- 
gation, even  upon  appeal,  to  errors  of  law  only, 
and  generally  to  (he  juriadlctioQ  of  tbecourL 
Rap.  Contempt,  %  149. 

Thus  it  wul  be  seen  that  contempt  orders 
and  judgments  are  not  ordinarilv  revisable  for 
mere  error,  but  may  be  set  aside  for  want  of 
jurisdiction  of  the  court  over  the  subject  mat- 
ter, over  tbe  defendant,  or  to  render  tbe  par- 
ticular judgment  or  order  complained  of.  Rap. 
Contempt,  g  141  et  teq.;  Bt  parte  Beed,  100  U. 
S.  18-28  [25  L.  ed.  588,  5891;  Hayne,  New 
Trials,  g&  98-198;  2  Bishop,  Cr.  L.  §  368;  VHaa 
V.  BurUm,  27  Vt.  56;  Pe&fie  v.  KeUy,  34  N.  Y. 
74;  Ex  parte  Adanu,  26  Miss.  888;  PhiUipe  v. 
Welch,  12  Nev.  158;  State  v.  GaUotoay,  5  Coldw. 
(Tenn.)  337. 

Bishop,  in  the  section  cited  eupra,  says:  "It 
is  not  within  the  plan  of  this  T(dame  to  discuss 
questions  of  practice;  yet  It  may  be  observed 
that  the  very  nature  of  a  contempt  compels  the 
court  against  which  it  is  committed  to  proceed 
agaiiwt  it,  and,  if  tbe  court  has  jurisdiction, 

f)reclude8  any  other  superior  tribunal  from  tak- 
ng  cognizance  of  it,  whether  directly  or  on  ap- 
peal or  otherwise.  Under  peculiar  provisions 
of  law,  however,  in  some  of  the  States,  and  the 
pressure  of  modem  opinions,  the  superior 
courts  do  in  a  measure,  not  fully,  correct  errors 
of  the  infoior  ones  In  this  matter." 

In  Vilae  v.  Barton,  eupra,  it  is  said:  "The 
English  courts  have  always  held  that  proceed- 
ings for  contempt  in  one  court,  where  tbe 
court  has  jurisdiction  of  the  subject  matter  and 
of  the  parties,  are  not  revisable  in  any  oUier 
court.  .  .  .  And  no  cases  are  brou^t  (o 
light  where  such  proceedings  in  the  supolor 
couri  have  ordinarily  been  held  revisable.  un- 
less where  the  proceedings  were  so  irregular  as 
to  be  against  law,  and  to  give  tbe  court  no 
proper  jurisdiction." 

Upon  an  application  to  discharge  a  party 
committed  for  contempt  upon  habeas  corpus, 
the  Supreme  Court  of  New  Yc»k  in  Aopw 
Kdly,  enpra,  said :  "The  question  whether 
the  alleged  offender  really  committed  the  act 
charged  will  be  conclusively  determined  by 
the  order  or  judgment  of  the  court;  and  so 
with  equivocal  acts,  which  may  be  culpable  or 
innocent,  according  to  tbe  circumstances;  but 
where  the  act  is  neoessarUy  innocent  or  Justifi- 
able, It  would  be  preposterous  to  hold  it  a 
cause  of  imprisonment. 
In  PhiUipty.  Wdek,  mtpra.  U  was  held  that 
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the  review  must  be  limited  to  the  question  of 
jorisdictioD,  and  tbat  no  errOT  of  law  or  fact 
not  JuriBdictionaliD  cbatacter  could  be  consid- 
ered; and  this  is  Id  faannony  with  the  current 
of  dedaions  in  California.   In  a  few  caaes  ap- 

efrom  contempt  judgments  have  been  al- 
1  in  that  State,  but  even  upon  appeal  tbe 
inquiry  has  been  confined  to  tbe  question  of 
the  jurisdictiou  of  the  court  entering  tbe  judg- 
menL  While  dedidoDs  may  be  found  sanc- 
tioDlnK  tbe  extensioD  of  the  rertew  beyond  the 
questioa  of  jurisdiction,  such  dedsions  have 
usuaU^r  been  based  upon  statutory  provisions 
authorizing  tbe  extension,  and  our  conclusion, 
from  the  authorities,  is  that  the  code  provision 
quoted  has  no  reference  to  the  mode  of  review, 
whether  by  writ  of  error  or  otherwise;  but  tbat 
it  must  be  construed  as  a  limitation  upon  the 
authority  of  this  court  in  contempt  proceed- 
ings to  extend  its  inquiry  beyond  tbe  questioo 
of  thejurisdiction  of  the  court  below.  Hayne, 
New  Trials,  tupra;  Bke  parte  Perhint,  18  Cal. 
60;  People  t.  &NHI,  47  Col.  108;  Soe  v.  San 
Franeiteo  Cfiiy  A  Oauntif  Superior  (hurt,  flO 
Cal.  98. 

When  an  affidavit  ia  presented  as  the  bails  of 
a  proceeding  for  contempt,  tbe  court  must.  In 
tbe  first  Instance,  examine  tbe  same,  and  if  the 
facts  presented  do  not  show  that  a  contempt 
has  been  committed,  the  court  will  be  without 
jurisdiction  to  proceed;  but  if  tbe  facts  are  suf- 
ficient the  court  may  take  jurisdiction,  and  its 
subsequent  orders  will  not  be  reviewed  for 
mere  error.  We  are  not  to  be  understood,  bow- 
ever,  as  saying  that  a  court,  after  once  muuIt- 
Ing  jurisdiction,  might  not  so  far  depart  nom 
tbe  forms  presolbed  by  law  in  the  subsequent 
proceedings  as  to  exceed  its  jurisdiction,  and 
thus  vitiate  its  judgment  The  practice  of 
bringing  up  for  the  consideration  of  this  court 
f!ontempt  proceedings  by  writ  of  error  from  the 
final  judgment  has  been  followed  for  many 
years,  and  we  are  not  now  disposed  to  consider 
uvorably  objections  thereto.  In  some  instan- 
ces the  nets  necessary  for  the  information  of 
the  court,  to  enable  it  to  determine  the  ques- 
tion of  lurisdiction  in  reference  to  a  particular 
cause,  do  not  appear  upon  the  record  proper, 
and  in  such  cases  the  writ  of  error  is  peculiarly 
appropriate.  Aside  from  this,  there  is  no  au- 
thority given  this  court  by  statute  to  require 
bond  pending  a  determlnaaon  of  cases  upon 
certiorari,  while,  toenablethe  defendant  to  sue 
out  a  writ  of  habeas  corpus,  he  must  be  actu- 
ally in  custody  at  tbe  time.  The  remedy  by 
writ  of  error,  however,  as  we  have  it,  has  been 
found  ample  to  meet  aJI  cases,  as  it  furnishes  a 
remedy  when  either  of  the  other  writs  m^t 
have  been  resorted  to.  These  are  additional 
reasons  in  favor  of  this  mode  fif  review,  as  in 
this  State  no  appeal  will  lie  from  judgments  in 
contempt  cases.  But  the  review  upon  tbe  writ 
cannot  be  extended  further  than  an  inquiry  in- 
to tbe  jurisdiction  of  the  lower  court.  Fiople 
V.  Lake  County  Diet.  Court,  6  Colo.  684;  7W- 
ler  V.  FieopU,  7  Colo.  461;  ftwpfo  v.  (ySeil.  47 
Cal.  108;  Bmnefji  v.  Caplit,  17  Hich.  465. 

Was  tbe  district  court  justified,  under  the 
law,  in  holding  the  acts  set  forth  in  the  affida- 
vit upon  which  the  contempt  proceedings  were 
founaed  in  the  present  instance,  sufficient  to 
constitute  a  contempt  of  court?  Contempts  are 
of  two  kinds:  diseot,  i.  «.,  sndi  as  are  commit- 

«L.aA. 


ted  in  tbe  immediate  view  and  presence  of  the 
court  or  judge  at  chambers;  consequential,  or, 
as  they  are  now  usually  termed,  constructive, 
contempts,  i.  such  as  are  committed  outsit 
of  the  view  and  presence  of  the  court  or  judge 
at  chambers.  The  acts  here  complained  of  w- 
long  to  the  latter  class,  if  to  either.  They  con- 
sist of  tbe  publication  in  a  newspaper,  of  gen- 
eral circulation  in  the  place  where  the  court 
was  beiugbeld,  of  such  articles  in  reference  to 
a  cause  pending  as  were  calculated  to  Interfere 
with  tbe  due  administration  of  justice,  as  it  is 
said.  It  is  admitted  tbat  by  the  common  law 
such  acts  were  held  to  constitute  a  contempt  of 
court;  but  respondents  cballen^  the  authority 
of  the  court,  under  our  Constitution  and  stat- 
utes, to  punish,  as  for  a  contempt,  any  publi- 
cation not  made  in  tbe  presence  of  tbe  court, 
whatever  be  the  language  used.  In  support  of 
this  position  tbe  following  cases  are  cited: 
Stuart  V.  PwpU,  4  Dl.  405,  406;  FeopU  v.  Wit- 
eon,  64  Dl.  208;  Oaliand  v.  OaUand,  44  Cal. 
478;  JDuiUiam  v.  State,  6  Iowa,  246;  iBv  parte 
Hiekes.  4  Smedea  &  M.  761;  Storeif  v.  Fiople, 
79  ni.  60. 

The  first  four  of  these  caaes  are  cited  (or  the 
purpose  only  of  showtog  that  statutes  such  as 
ours  must  be  treated  as  a  limitation  upon  the 
common-law  powers  of  the  court  in  matters  of 
contempt,  and  while  the  opinions  aie  from 
courts  of  eminent  authority  and  learning,  the 
doctrine  announced  is  not  only  contrary  to  the 
weight  of  autborl^,  but  the  question  is  etare 
deeieia  with  us. 

In  tbe  case  of  Hughee  v.  P^imU,  6  Colo.  445, 
it  was  expressly  de<£led  that  the  Statute  of  this 
State  was  not  a  limitation  upon  the  power  of 
tiie  courts  to  punish  for  contempts.  This  is  in 
accordance  with  a  long  line  of  adjudicated 
cases,  and  we  see  no  reason  to  change  tbe  con- 
clusion then  reached.  Tbe  decision  in  the 
Eughee  Oaae  is  commented  upon  uid  fbllowed 
in  the  recent  case  of  SUtte  v.  84  W.  Va, 

416,  where  the  authorities  are  collated  and  re- 
viewed. 

While  the  Legislature  in  this  State  may  in- 
crease or  diminish  the  number  of  judicial  dis- 
tricts, tbe  district  court  itself  is  created,  and  its 
jurisdiction  fixed,  by  the  Constitution.  By 
the  express  letter  of  that  instrument  it  is  given 
'  'original  jurisdiction  of  all  causes  both  at  law 
and  in  equity."   Const,  art.  6,  %  11. 

The  authority  of  the  legislative  department 
of  the  government  to  take  away  the  inherent 
power  of  such  a  court  to  punish  for  contempts 
was  doubted  in  Ex  parte  Botnneon,  86  U.  8. 19 
Wall.  606  [32  L.  ed.  2061,  and  expressly  denied 
in  the  followinc  cases:  &aiey.MorriU,lt KA. 
408;  State  v.  Fiv^,  eupra. 

Tbe  power  of  the  Lefi^slature  over  the  sub- 
ject is  not,  however,  here  in  question,  as  we 
can  find  nothing  in  tbe  statutes  which  can  be 
considered  an  attempt  to  take  awa^  such  au- 
thority from  the  district  courts  of  this  State. 

The  other  two  cases  cited  by  counsel  for  re- 
spondents, viz.:  Six  parte  Eickey  and  Storey  v. 
People,  deny  the  authority  of  tbe  courts  to 
puniab,  as  for  a  contempt,  the  writers  or  pub- 
Ilsbers  of  newspapers  responsible  -for  articles 
appearing  in  tbe  columns  of  such  papers,  on 
account  of  the  constitutional  provision  in  their 
respective  States  guaranteeing  tbe  freedom  of 
;  speech  and  of  the  press.   Hence,Jt  Is  argued 
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ID  this  case  that  the  judgmeDt  of  the  court  be- 
low is  contniiT  to  both  the  spirit  and  letter  of 
•ection  10,  aruole  3,  of  our  State  CoDstitution, 
"that  uo  law  shall  be  passed  Impairing  the  free- 
dom of  speech;  that  erery  person  shall  be  free 
to  speak,  write  or  publish  whatever  he  will  on 
any  subject,  being  reeponaible  for  all  the  abuse 
of  that  liberty;  and  that  in  all  suits  and  prose- 
cutions for  libel  the  truth  thereof  may  be  given 
in  evidence,  and  the  Jury,  under  the  direction 
of  the  court,  shall)  determine  the  law  and  the 
fact." 

In  the  case  of  Ex  parte  Hickey,  supra,  the 
alleged  contempt  consisted  in  the  publication 
of  a  certain  newspaper  article  severely  censor- 
ing the  judge  of  that  court  for  admitting  a  de- 
fendant charged  with  murder  to  bail.  It  was 
in  reference  to  an  act  fully  performed,  al- 
though  the  trial  of  the  defendant  upon  Uie  in- 
dictment had  not  yet  been  called.  The  pub- 
lisher, having  been  sentenced  as  for  a  contempt 
of  court,  and  committed  to  jail,  obtained  a  writ 
of  habeas  corpus  from  one  of  the  judges  of  the 
supreme  court.  The  judge,  in  discharging  the 
petitioner  from  custody,  used  this  language: 
"Our  Constitution  has  declared  that  'evei^ 
citizen  may  freely  speak,  write  and  publish  his 
sentiments  on  all  subjects,  being  responsible 
for  the  abuse  of  that  liberty.'  Article  1,  ^  6. 
The  reflections  of  the  petitioner  upon  the  cir- 
cuit judge  of  Warren  County,  as  set  forth  in 
the  petition  complained  of,  when  judged  by 
the  practice  and  assumptions  of  the  Engliui 
and  some  of  the  American  courts,  constitute  an 
undoubted  contempt  of  an  aggravated  char- 
acter, but  when  passed  through  the  crucibleof 
our  State  Constitution,  Instead  of  a  contempt 
of  court,  they  become  a  mere  libel  on  the  func- 
Uonar^,  and  subject  only  to  the  puniahment 
prescnbed  by  law  for  the  latter  offense."  Tills 
was  the  opinion  of  a  single  judge. 

Afterwards,  however,  in  another  case  In  the 
same  State,  the  supreme  court  upon  appeal 
held:  "The  right  of  punishing  contempts  1^ 
summary  conviction  is  a  necessaiy  attribute  of 
judicial  power,  inherent  in  alt  courts  of  justice 
from  the  very  nature  of  their  organization,  and 
essential  to  their  existence  and  protection,  and 
to  the  due  administration  of  justice.  It  is  a 
trust  given  to  the  courts,  not  for  themselves, 
but  for  the  people,  whose  laws  they  enforce, 
and  whose  authority  thev  exercise;  and  each 
court  has  the  power  for  itself  finally  to  adju- 
dicate and  punish  contempts  without  interl^r- 
ence  from  any  other.  The  right  to  punish  for 
contempts  extends  not  only  to  acts  which  di- 
rectly and  openly  insult  or  resist  the  powers  of 
the  court  or  the  persons  of  the  judges,  but  to 
indirect  and  constructive  contempts,  which  ob- 
struct the  process  and  degrade  the  authority  frf 
the  court.*'    Wattan  v.  WiUiam,  80  Hfas.  831. 

Id  the  case  of  Storey  v.  Ikople,  supra,  the 
language  complained  of  was  in  reference  to 
acts  of  the  grand  lury  fully  completed,  as  was 
expressly  declared  in  the  opinion  of  the  court: 
"We  do  not  understand  the  articles  as  having  a 
tendency  directly  to  impede,  embarrass  or  ob- 
struct the  grand  jury  in  the  discharge  of  any 
of  Ita  duties  remaning  to  be  discharged  after 
the  publications  were  made.  No  allusion  is 
made  to  any  matter  upon  which  the  members 
were  thereafter  to  act,  and  there  could  there- 
fore, necessity,  be  no  attempt  to  interfere 
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with  the  exercise  of  their  free  and  unbiased 
judgments  as  to  such  matters."  The  court, 
however,  said.  Id  apeaklog  of  a  conadtutioDal 
provision  timilar  to  the  one  we  have  in  this 
State:  "This  language,  plain  and  explicit  as  it 
is,  cannot,  be  held  to  have  no  application  to 
courts,  or  those  by  whom  they  are  conducted. 
The  judiciary  is  elective,  and  the  jurors,  al- 
thousb  appointed,  are,  in  general,  appointed 
by  a  Doard  whose  members  are  elected  by  p(^ 
ular  vote.  There  is  therefore  the  same  respon- 
sibility, in  theory,  in  the  judicial  department 
that  exists  in  the  legislative  and  executive  de- 
partments to  the  people,  for  the  diligent  and 
faithful  disdiarge  of  all  duties  enjoined  on  it; 
and  the  same  necessity  exists  for  public  infor- 
mation with  regard  to  the  conduct  and  char- 
acter of  those  intrusted  to  discharge  thoee 
duties,  in  order  that  the  elective  fiaoduse 
shall  be  intelligibly  exercised,  as  obtains  in 
regard  to  the  otner  departments  of  the  govern- 
ment. When  it  is  conceded  that  the  guaranty 
of  this  clause  of  the  Constitution  extends  to 
words  spoken  or  published  in  regard  to  judicial 
conduct  and  character,  it  would  seem  neces- 
sarily to  follow  that  the  defendaot  has  the  right 
to  m'ake  a  defense  which  can  only  be  properly 
tried  by  a  Jury,  and  which  the  judge  of  a 
court,  especially  if  he  is  himself  the  subject  of 
the  publication,  is  unfitted  to  try." 

Prior  to  and  at  the  time  of  the  adoption  of 
these  constitutional  provisions,  courts  had  at 
common  law  the  undoubted  authority  to  pun- 
ish summarily,  without  a  trial  by  jury,  both 
constructive  and  direct  contempt.  And  It  ia 
difllcult  to  see  bow  the  provisions  in  reference 
to  jury  trials  in  suits  and  prosecutions  for  libel 
can  be  so  construed  as  to  either  extend  this 
right  to  contempt  proceedings,  or  to  support 
the  argument  that,  as  jury  trials  are  not  al- 
lowed In  matters  of  coDte'mpc,  therefore  the 
Constitution  takes  away  the  power  to  punish 
as  for  a  contempt  for  matters  spoken,  written 
or  published  beyond  the  Immediate  view  or 
presence  of  the  court,  although  presenting  no 
barrier  to  summary  puniahment  for  direct  con- 
tempts. No  court  has  ever  yet  held  that  the 
right  of  trial  by  jury  extends  to  contempt  pro- 
clings,  and  to  so  decide  would  defeat  the 
very  object  of  the  power.  So  to  bold  would 
place  it  in  the  power  of  a  vicious  person  so  to 
conduct  himself  as  to  prevent  any  kind  of  a 
trial.  As  we  have  seen,  the  power  to  punish 
summarily  for  contempts  is  essential  to  the 
very  existence  of  the  courts  (Cooley,  Const. 
Lim.  p.  890,  note  S);,&nd  if  the  framers  of  our 
CoDSlitution  desired  either  to  take  away  such 
power,  or  to  abridge  its  exercise,  we  have  no 
doubt  that  such  intention  would  have  been  ex- 
pressed  In  language  that  could  not  have  been 
misunderstood.  SimOar  constitutional  provis- 
ions in  reference  to  freedom  of  speech  and  of 
the  press  exist  in  almost  every  State  of  the 
Union,  and  we  know  of  no  other  State  where 
the  court  of  last  resort  has  arrived  at  a  result 
similar  to  that  reached  by  the  Sopreme  Court 
of  Illlnoia  In  the  case  of  Stereg  v.  AopEe,  w- 
«ra.  On  the  other  hand,  in  several  of  the 
Slates  a  different  conclnsIoD  has  been  reached, 
and  the  authority  of  the  courts  to  punish  sum- 
marily, as  for  a  contempt,  parties  publishing 
articles  in  reference  to  causes  pending,  when 
such  publications  tend  to  con^ipt  or  embarrass 
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the  admiDistrationof  justice,  has  been  expressly 
npbeld,  notwithstatidiQg  tbe  existence  of  such 
coDBtitulional  provisions.  Staifi  v.  Morrill, 
mpra;  Myert  v.  &ate,  21  Ohio  L.  J.  404; 
State  V.  FreiD.  mpra;  Re  Siuroe,  48  N.  fl.  488; 
2  Bishop,  Cr.  L.  g  259. 

Id  State  t.  Morrill,  mpra,  the  court  said: 
"Tbe  counsel  for  tlie  defense  supposed  that  the 
power  of  the  courts  to  punish,  as  for  contempt, 
the  pnbHcfttion  of  libels  upon  their  proceed- 
ings, was  Cat  off  by  the  serenth  section  of  tbe 
BUI  of  lUghts,  which  is  in  these  words:  'That 
printing-presses  shall  be  free  to  every  person, 
and  DO  law  shall  ever  be  made  to  restrain  the 
rights  thereof.  The  fiee  uommuDication  of 
thoughts  and  opinions  is  one  of  the  invaluable 
rights  of  man,  and  every  citizen  may  freely 
speak,  write  and  print  on  any  subject,  being 
responsible  for  the  abuse  of  that  liberty.'  Tbe 
last  clause  of  the  section,  'being  responsible  for 
the  fibuse  of  that  liberty,'  is  an  answer  to  the 
argument  of  tbe  learned  counsel.  It  is  a  well- 
knowD  fact  that  the  bench  and  the  bar  have 
beeo,  in  this  and  all  other  countries  where  the 
Jaw  has  existed  as  a  distiact  professioo,  the 
ablest  and  most  zealous  advocates  of  liboal 
institutions,  the  freedom  of  conscience,  and  the 
liberty  of  the  press;  and  none  have  guarded 
more  watchfully  the  encroacbmenta  of  power 
on  the  one  hand,  or  deprecated  more  earnestly 
tendencies  to  lawless  anarchy  and  licentiousness 
on  tbe  other.  The  freedom  of  the  press,  there> 
fore,  has  nothing  to  fear  from  tbe  bench  in  this 
State.  No  attempt  has  ever  been  made,  and 
we  may  venture  to  say  never  will  be,  to  in- 
terfere with  Its  legitimate  province  on  the 
part  of  the  judiciary  by  the  exercise  of  the 
power  to  punish  contempts.  The  object  of 
tbe  clause  in  the  Bill  of  Rights  above  quoted  is 
known  to  every  well-informed  man.  Although 
the  press  is  now  almost  as  free  in  England  as  it 
is  in  this  country,  yet  the  titne  was,  ui  bygone 
ages,  when  the  ministers  of  tbe  Crown  pos- 
sessed tbe  power  to  lay  their  hand  upon  it  and 
hush  its  voice  when  deemed  necessary  to  sub- 
serve political  purposes.  A  similar  clause  has 
been  inserted  in  all  the  American  Constitu- 
tions to  guard  the  press  against  tbe  trammels 
of  political  power,  and  secure  to  the  whole  peo- 
ple a  full  and  free  discussion  of  public  affairs." 

The  latest  decision  that  we  have  been  able 
to  find  upon  the  subject  is  from  the  Supreme 
Court  of  the  State  of  Ohio  in  the  case  of  Myetf 
v.  Sftife,  eupra  (1889).  The  facts  in  the  case 
were  in  some  respects  similar  to  those  in  the 
case  at  bar.  Tbe  plaintiff  in  error,  Myers,  a 
newspaper  correspondent,  having  been  indicted 
\^  the  ^andjury.  wrote  and  caused  to  be  pub- 
lished m  a  Cindnnati  daily  paper,  having  a 
general  circulation  in  the  place  where  tbe 
court  was  being  held,  and  while  the  case  was 
still  pending,  an  article  charging  that  the  grand 
jury  finding  tbe  indictment  was  called  by  the 
presiding  judge  "for  a  special  partisan  pur- 
pose." and  "never  honestly  drawn  from  tbe 
box;"  that  the  grand  jury  was  packed  by  the  pte- 
siding  judge,  co-operating  with  the  clerk,  and 
that  tbe  writer  bad  been  by  this  method  in- 
dicted "by  rascally  and  infamous  methods;" 
and  tbe  court  said:  "The  article  was  a  libel 
upon  the  presiding  judge,  but  that  alone  did 
not  form  the  baas  of  tbe  InformstloD.  The 
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intention  of  the  publication  was  to  insult  and 
intimidate  tbe  jud^,  degrade  the  court,  de~ 
stroy  its  power  and  mlluence,  and  thus  to  bring 
it  into  contempt;  to  inflame  the  prejudices  of 
the  people  against  it;  to  lead  them  to  believe 
that  the  trial  then  being  conducted  was  a  farce 
and  an  outrage,  which  had  its  foundation  in 
fraud  and  wrong  on  the  part  of  the  judge  and 
other  officers  of  the  court,  and,  if  communi- 
cated to  the  jury,  to  prejudice  their  minds  and 
thus  prevent  a  hir  ana  Impartial  trial.  Be- 
sides, the  tendency  was,  when  read  by  tbe 
judge,  to  produce  irritation,  and,  to  a  greater 
or  less  extent,  render  him  less  capable  of  exer- 
cising a  clear  and  impartial  judgment.  It 
therefore  tended  directly  to  olstruct  the  ad- 
ministration of  justice  in  reference  to  the  case 
on  trial,  and  its  publication  was  a  contempt  of 
court.  The  fact  that,  before  its  publication,  a 
professional  opinion  was  given  that  ttie  publi- 
cation would  not  be  a  contempt,  does  not 
change  the  essential  character  of  the  defama- 
tory article,  nor  relieve  the  respondent  of  re- 
sponsibility for  its  origin  and  dissemination." 

In  State  v.  trew,  «upra(1884),  the  defendants 
were  punished  as  for  a  contempt  of  court  for 
the  publication  of  a  libel  u^n  the  court  aad 
judges,  the  publicaUon  having  been  made  in 
the  city  where  the  supreme  court  was  sitting, 
and  in  reference  to  a  cause  then  pending  and 
undetermined  in  said  court.  Tbe  court,  after 
a  careful  review  and  analysis  of  the  authori- 
ties, said:  "In  every  aspect  of  tbe  case  tbe  pub- 
lication is  clearly  a  contempt  of  this  court. 
Can  such  a  publication  be  palliated  or  excused? 
Far  be  it  from  us  to  take  away  the  liberty  of 
the  press,  or  In  the  slighest  degree  to  interfere 
with  its  rights.  The  good  of  society  and  uf 
povernment  demands  that  tbe  largest  liberty 
should  be  accorded  tbe  press,  which  is  a  power 
and  an  engine  of  great  good;  but  the  press  it- 
self will  not  for  a  moment  tolerate  such  licen- 
tiousness  as  Is  exhlMted  ia  said  editorial.  The 
press  is  interested  in  the  purity  of  tbe  courts, 
and,  if  it  had  no  respect  for  the  Judges  on  tbe 
bench,  it  should  respect  the  court;  for.  when 
the  Judges  now  on  the  bench  shall  be  remem- 
bered only  Id  tbe  decisions  they  have  rendered 
tbe  court  will  stilt  lemain.  It  never  dies.  It 
is  the  people's!  court,  and  the  press,  as  the 
champion  of  the  people's  rights,  is  interested 
in  preserving  the  respect  due  to  the  court." 

At  the  time  these  deciaons  were  rendered 
both  Ohio  and  West  Virginia  bad  constitu- 
tional provisions  similar  to  tbe  provision  of  the 
Colorado  Constitution  quoted,  and  in  tbe  Ohio 
case  it  does  not  appear  that  the  provision  was 
ever  considered  m  court  orconnael  as  forming 
any  barrier  to  the  punishment  as  for  a  con- 
tempt, while  in  the  West  Virginia  case  it  was 
expressly  determined  that  the  conviction  and 
punishment  weie  in  accordance  with  the  Con- 
stitution of  that  State. 

Jvdge  C(wley,  in  speaking^of  these  constitu- 
tional provisions,  says:  "We  understand  liberty 
of  speech  and  of  the  press  to  imply  not  only 
liberty  to  publish,  but  complete  immunity  from 
legal  censure  and  punishment  for  tbe  publica- 
tion, so  long  as  it  is  not  harmful  in  Its  char- 
acter, when  tested  by  such  standards  as  the 
Inw  affords.  For  these  standards  we  must 
look  to  tbe  common-law  rules  which  were  en- 
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forced  when  the  conslitutioaal  guaranties  were 
established,  and  in  reference  to  whi(^  they 
have  been  adopted."   Cooley,  Const.  Lim.  432. 

Turning  to  Blackstooe  as  an  authority  as  to 
what  acts  coiuiituted  coastructive  contempt  at 
common  law,  we  find  among  those  enumer- 
ated the  following:  "By  speaking  or  writing 
contemptuously  oi  the  court  or  judges,  acting 
in  their  judlclu  capacity;  by  printing  false  ac- 
counts (or  even  true  ones  without  proper  per- 
mission) of  causes  then  depending  in  judgment; 
and  by  anything,  in  short,  that  demonstrates  a 
gross  want  of  tbat  regard  and  respect  which, ' 
when  OQce  courts  oi  Justice  are  deprived  of 
tbdr  authoriQr  (so  necesBary  for  the  good  or- 
der of  the  kingdom),  is  entirely  lost  among  the 
people."   4  BI.  Com.  285. 

We  quote  this  paragraph  from  Blackstone 
only  for  the  purpose  of  nbowing  the  extent  to 
which  the  summary  punishment  for  contempt 
may  be  extended  without  infrinnag  upon  the 
constitutional  guaranties  of  freedom  of  speech 
and  of  the  press  as  dt^ned  by  Jv4ge  Cooley; 
but  it  must  not  for  this  reason  be  understood 
that  we  claim  the  power  of  the  courts  to  pun- 
ish as  for  contempts  Is  now  as  indefimtely 
broad  as  stated  by  Blackstone.  However,  up- 
on principle  and  authority,  we  must  hold  that 
at  common  law  superior  courts  of  record  have 
tile  inherent  power  summarily  to  convict  and 
punish  as  for  a  contempt  of  court  those  re- 
sponsible for  articles  publiabed  in  reference  to 
a  cause  pending,  when  sucii  articles  are  cal- 
culated to  interfere  with  the  due  administra- 
tion of  justice;  and  that  neither  the  Statute  of 
this  State  nor  the  constitutional  provisions 
quoted  present  any  barrier  to  the  exercise  of 
such  powers  by  the  district  courts  of  the  State, 
bat  thatsuch  power  is  inherent  Is  those  courts. 

In  the  articles  set  forth  in  the  affidavit  in  the 
case  upon  which  the  contempt  proceedings 
are  based.  It  is  charged  that  the  petitioner, 
"Johnny  Wyatt,  swore  to  a  gauzy  Action." 
The  judge  of  the  court  in  Issuing  the  writ  of 
habeas  corpus  is  referred  to  as  "  the  tool,"  and 
charged  with  stepping  outside  of  legal  prece- 
dent "  to  keep  precious  Johnny  out  of  jail  for 
two  or  three  days;"  and  In  various  sahdmsions 
of  the  same  article  such  phrases  as  "  Back  to 
jail,  Jobnnjr,"  "A  juilicial  outrage,"  etc.,  are 
made  conspicuous,  and  the  judge  u  threatened 
with  political  punishment  for  a  preliminary 
judicial  act  taken  by  him  In  the  cause,  in  thu 
language:  "Judge  Thomas  B.  Stuart  of  the 
district  court  dug  his  official  grave  both  wide 
and  deep  when  he  issued  a  writ  of  habeas  cor- 
pus on  Thursday  niebt  for  the  liberation  of 
Deputy  Secretary  of  State  Wyatt  from  the 
jail  of  Arapahoe  County."   And  it  is  also  said; 

Nor  can  he  hope  to  escape  the  suspicion  that 
the  supposed  political  pull  of  the  gang,  of 
which  Deputy  Wyatt  is  such  a  promment 
member,  had  some  wdgfat  in  procuring  this 
writ"  And  a  demand  Is  made  upon  Judge 
Stone  of  the  crfminid  court  to  "take summary 
action  to  the  fullest  extent  of  his  jurisdiction 
to  send  Mr.  Wyatt  back  to  jail."  In  the  issue 
of  July  14  the  following  appears:  "  If  the  Re- 
publican was  guilty  of  contempt  yesterday 
morning,  it  is  still  more  in  coDtempt  this  morn- 
ing, for  we  not  only  do  not  take  back  a  word 
we  have  already  said  in  this  matter,  but  repeat 
it  all  witii  empbaais.  Judge  Stuart  commttted 
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a  gross  outrage  when  he  let  Wyatt  oat  on  bail, 
and  he  had  neither  authority  nor  excuse  of  a 
creditable  kind  for  interfering  in  the  case  at 
all."  It  is  further  charged  that  Judge  Stuart's 
associates,  -fudge  Allen  and  Jut^  Liddell, 
refused  positively  to  issue  the  writ,  the  faM^ 
of  whicn  charge  is  set  forth  In  Wyatf  s  peti- 
tion, and  no  issue  taken  thereon  by  respondents 
!□  their  answer.  And  not  leas  ob^tionable 
than  these  articles  is  the  cartoon  entitled  "  The 
Tug  of  War-— the  People  against  the  Gang." 
There  can  be  no  doubt  that  the  tendency  of 
the  articles  and  cartoon  exhitnted  in  this  affi- 
davit, respoDsibility  for  which  plalnliffiB  in 
error  admit  their  answer,  was  to  prejudice 
the  public  as  to  the  merits  of  a  cause  then 
pending  and  undisposed  of;  to  degrade  the 
court  and  judge  before  whom  the  same  was 
pending;  and  to  impede,  embarrass  and  de- 
feat the|administratlon  of  Justice  in  reference 
thereto.  In  these  articles  the  p^tioner,  Wyatt, 
is  charged  with  peijary;  grave  leflectknu  ate 
cast  upon  the  court  and  npon  the  Jadge  thereof, 
and  the  wbole  tendency  of  the  language  em- 

aed  was  to  inflame  the  popular  mind  against 
the  petitioner  and  the  judge,  for  the  evi- 
dent purpose  of  coercing  the  latter  into  sending 
the  former  "  back  to  jail." 

Parties  have  a  constitutional  right  to  have 
their  causes  tried  fairly  in  court,  by  an  impar- 
tial tribunal,  aninfluenced  by  newspaper  dicta- 
tion or  popular  clamor.  What  woold  become  of 
this  ri^t  if  the  press  may  use  language  in 
reference  to  a  pending  cause  calculated  to  in- 
timidate or  unduly  influence  and  control  Judi- 
cial action?  Days,  and  sometimes  weeks,  are 
spent  in  the  endeavor  to  secure  an  impartial 
nuy  for  the  trial  of  acaae;  and.  when  adected. 
It  Is  incumbent  upon  the  court  to  exierciae  the 
utmost  care  in  cKluding  evidence  of  matters 
foreign  to  the  issues  involved,  so  that  the  minds 
of  the  jurors  may  not  perchance  be  unduly 
biased  or  prejudiced  in  reference  either  to  ttte 
litigants  or  to  the  matters  u^n  trial.  But  if 
an  editor,  a  litigant,  or  those  in  sympathy  with 
him,  should  be  permitted,  through  the  medium 
of  the  press,  promises  or  threats,  invective, 
sarcasm  or  denunciation,  to  influence  the  result 
of  a  trial,  all  the  care  taken  in  the  selection  of 
the  jury,  as  well  as  the  precaution  used  to  ccki- 
flnc  tbelr  attention  at  the  trial  solely  to  the  is- 
sues involved,  will  have  been  expended  in  vain. 

We  would  not  for  a  moment  sanction  any 
contraction  of  tiie  freedom  of  the  Uni- 
versal experience  has  shown  that  such  freedom 
is  necessary  to  the  perpetuation  of  our  system 
of  government  in  its  integrity;  but  this  freedom 
does  not  license  unrestrained  scandal.  By  a 
subseoueDt  clause  of  the  same  sentence  of  our 
State  Constitution  in  which  the  liberty  is  guar- 
anteed, the  responblbiiity  for  its  abuse  is  fixed. 
With  us  the  Judiciary  is  elective,  and  every 
citizen  may  fiuly  and  freely  discnas  Uie  fitness 
or  aofltness  of  all  candidates  for  tbe  podtions 
to  which  they  aspire;  criticise  freely  all  decis- 
ions rendered,  and  by  legitimate  argument 
establish  their  soundness  or  unsoundness;  com- 
ment on  the  fldeliW  or  infidelity  with  which 
Judicial  officers  discharge  (bdrduUes, — but  the 
right  to  attempt,  by  wanton  defamati<Hi,  to 
prejadice  the  rTghts  of  littomts  In  a  pending 
caose.  degrade  tbe  tribonal.  and  Impede  em- 
,  butaas  or  comipl  that  doe  adminiittatini  of 
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Justice  which  Is  80  esaeDtisl  to  good  govern- 
meot,  cannot  be  soncdoned.   2  Bisliop,  Or.  L. 

7tiied.  f;m 

It  was  said  in  argument  by  counsel  for  re- 
spoodeats  "that  bj  the  common  law  every 
judge  waa  regarded  as  the  direct  representative 
of  the  soverei|^,  and  upon  this  fiction  the 
power  to  punish  for  (x>ntempt  was  based." 
With  US  ttie  people  Iiave  been  substituted  (or 
the  crown.  The  courts  ate  created  by  -the  peo- 
ple, and  are  dependent  upon  the  popular  will 
for  a  continoatlon  of  the  powers  granted. 
Ther  are  the  people's  courts,  and  contemptuous 
conauct  towards  the  judges  in  the  discharge  of 
their  official  duties,  tenmog  to  defeat  the  due 
administration  of  justice,  U  more  than  an  of- 
fense against  the  person  of  the  judge, — it  is  an 
offense  against  the  people's  court,  the  dignity 
of  which  the  judge  should  protect,  however 
willing  he  may  be  to  fongoihe  i^Evate  injunr. 

It  has  been  urged  ia  argument  that  Jit^ 
Stuart  had  no  jurisdiction  in  the  habeas  corpus 
proceedings  to  release  Wyatt  from  arrest  under 
the  warrant  of  commitment  from  the  criminal 
court.  We  deem  it  sufficient  for  the  present 
to  say  that,  the  proceedings  in  the  habeas  cor- 
pus case  n6t  having  been  made  a  part  of  this 
record,  we  have  no  meaos  of  determining,  ex- 
cept 1^  legal  presumption,  the  question  of  such 
jurisdiction.  The  record  before  us  does  not 
disclose  for  what  oftense  Wyatt  had  been  im- 
prisoned the  criminal  court;  hence  we  ex- 
mesa  no  opioion  upon  the  action  of  Judge 
Btuart  in  the  premises.  By  statute,  the  district 
courts  of  this  Btate,  and  the  judges  thereof,  are 
expressly  given  general  jurisdiction  Id  habeas 
corpus  cases, »'.  e.,  the  power  to  issue  the  writ 
is  given  generally;  and  if  there  were  facte  set 
forth  in  the  petition  upon  which  Judge  Stuart 
issued  the  writ,  affirmatively  showing  that  he 
had  no  jurisdiction  in  the  particular  case,  and 
respondents  desired  to  take  advantasB  of  this, 
they  should  have  Incorporated  such  petition 
in  this  record.   This  has  not  been  done. 

In  the  absence  of  such  showing,  the  jurisdic- 
tion of  the  district  jndge  to  issue  the  wnt  in  the 

rirticular  case  must  be  presumed.  Gen.  Stat. 
160B;  Paqpte  v.  Lake  Go.  Diat.  Court,  mnpra; 
Aiehiaon,  T.  A  8.  F.  Cb.Y.  NiehMt,  8  Colo. 
18a 

The  judgment  U  aeeordirtffy  aglrmed. 

Elliott,  (/.,  concurring: 

I  concur  in  the  opinion  of  the  court  upon  the 
main  question  involved  in  this  case,  and  in 
the  conclusion.  Counsel  for  respondents  has 
chosen  to  rest  tbe  defense  in  this  proceeding 
mainly  upon  the  ground  that  the  publishers  of 
newspapers  have  a  constitutional  nght  to  assail 
the  integrity,  and  impugn  the  motives,  of  a 
judge  in  relation  to  his  judicial  action,  even  in 
cases  pendingand  undisposed  of,  without  being 
amenable  to  contempt  proceedings  therefor. 
That  such  a  doctrine  is  opposed  to  sound  reason 
as  well  as  the  great  wdgbt  of  authority  is 
dear^  shown  in  the  oplmcm  of  Mr.  Juatice 
Hayt,  filed  herein. 

The  idea  may  be  conveyed  by  the  opinion  of 
tbe  court,  though  not  necessarily  so  intended, 
that  a  district  court  or  a  district  judge  has  au- 
thority by  habeas  corpus  to  release  prisoners 
under  commitment  for  contempt  by  another 
court  or  judge  of  concurrent  jurisdiction.  I 


am  unwilltaig  that  sach  a  rule  of  practice 
should  be  sanctioned  in  our  juri8|»rudence. 
even  by  inference,  as  such  a  rule,  if  followed, 
would  lead  to  judicial  anarchy. 

It  was  assumed  in  the  argument  of  this  case 
without  question,  and  by  fair  implication  the 
record  may  be  said  to  show,  that  the  relator 
was  imder  commitment  by  the  criminal  court 
for  contempt  against  its  authority  in  a  matter 
wherein  the  criminal  court  had  jurisdlfitiou. 
This  was  rep^itedly  asserted  in  tbe  publications 
complained  of,  which  assertions  were  incor- 
porated in  the  record  as  a  part  of  the  affidavit 
of  the  relator,  and  are  not  controverted  in  any 
way;  moreover,  the  record  in  this  case  nowhere 
discloses  that  the  criminal  court  had  acted 
without  jurisdiction  in  the  matter  of  relator's 
commitment;  and  hence  its  jurisdiction  in  the 
premises  must  be  presumed.  Under  such  cir- 
cumstances, I  am  of  the  opinion  that  no  district 
court  or  judge  could  lawfully  discharge  the 
relator  from  such  commitment.  Whether  he 
could  have  been  relieved  bv  a  higher  tribunal 
need  not  now  be  cousiderea.  Tbts  court  has 
always,  as  in  this  case,  manifested  extreme 
dellf»cy  in  interferiog  with  the  judgments  of 
other  courts  in  contempt  cases.  It  makes  use 
of  the  writ  of  error  therefore  oinder  careful  re- 
strictions. 

In  Church  on  Habeas  Corpus  (p.  805),  it  is 
said:  "One  court  of  general  jurisdiction  should 
not  review  the  prooaedings  of  another  on  tbe 
writ  of  habeas  corpus.  Tbe  principles  of  comltr 
should  prevail."  In  Rap.,  Contempts,^  156,it 
is  said:  "The  writ  of  habeas  corpus  is  a  cdlat- 
eral  remedy,  and.under  the  well  established  rule 
that  a  judgment  of  a  court  of  competent  juris- 
diction, upon  a  matter  within  that  jurisdiction, 
cannot  be  collaterally  impeached,  it  results 
that,  no  question  of  jurisdiction  being  raised  or 
involved,  a  conviction  or  commitment  for  con- 
tempt cannot  be  reviewed  by  raeaoa  of  this 
writ;  for  It  Is  wdl  settled  that  an  order  of  com- 
mittal for  contempt  Is  in  the  nature  of  a  ludg^ 
ment,  and  the  person  committed  thereunder  is 
committed  in  execution.  If,  therefore,  the 
court  have  jurisdiction  of  the  person  of  the 
defendant,  and  of  the  subject  matter  out  of 
which  the  alleged  contempt  arises,  be  can  no 
more  get  relief  on  habeas  corpus  than  he  could 
if  his  committal  had  been  in  execution  of  a 
judgment  founded  upon  a  verdict  in  an  ordi- 
nary prosecution  for  crime.  If  tbe  court  bad 
jurisdiction,  the  rule  making  every  superior 
court  of  recorder  le^alative  body  the  exclusive 
judge  of  contempts  against  its  own  authori^ 
and'dignity  closes  the  door  to  a  review  by  tbis 
writ  except  in  cases  where  excess  of  jurlsdlo- 
tion  is  clearly  apparent." 

Hurd  on  Habeas  Corpus  (413)  says:  "The 
right  of  punishing  for  contempts  by  summaiy 
conviction  is  inherent  in  all  courts  of  justice, 
and  essential  to  their  protection  and  exist- 
ence. A  commitment  under  such  conviction 
is  a  commitment  in  execution,  and  the  judg- 
ment of  conviction  is  not  subject  to  review  in 
any  other  court  unless  specially  authorized  bv 
statute.  It  cannot  be  attacked  under  the  writ 
of  habeas  corpus  except  for  such  gross  defects 
as  render  the  proceeding  void." 

Again,  the  same  authority,  speaking  of  sum- 
mary conviction,  applicable,  uiough  not  lim- 
ited, to  contempt  cases,  on  pages  404  and  406, 
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Bays:  "Where  a  person  la  committed  in  ezecu- 
ttoD  under  such  a  coDviction,  he  cannot  claim, 
under  the  Act  31  Car.  II..  nor  under  the  Acts 
of  several  of  the  States,  aa  we  have  seen,  to  be 
discharged  under  a  writ  of  habeas  corpus. 
Courta,  however,  poBaeBSiog  a  common-law  ju- 
risdiction over  the  writ,  or  judges  or  other 
officers  upon  whom  jurisdiction  Is  conferred 
without  such  limit,  may,  in  the  exercise  of  such 
common-law  or  nnrealricted  jurisdiction  dls- 
diarge  the  prisoner  from  such  commitment  if 
It  be  fatally  and  incurably  defective.  But  as 
we  have  also  seen,  courts  are  reluctant  to  inter- 
fere then  under  the  writ  of  habeas  corpus  with- 
out having  the  conviction  before  them;  and 
they  never  do  for  mere  error  or  irregularity, 
unless  they  have  the  record  before  them  in  such 
form  as  to  enable  them  to  act  expressly  and 
conclusivelv  upon  sucb  error  or  irregularity. 
Hence  the  importance  of  tbe  writ  of  certioraxi. 
and  hence,  also,  the  necessity  of  applying  for 
relief  from  imprisonment  in  such  cases  to  a 
court  which,  by  its  constitution  and  relation, 
pwsesses  a  corrective  or  revisory  jurisdiction 
over  the  conviction,  so  that  if  it  be  erroneous 
it  may  be  reversed,  and  then  tbe  ptiaoaer  be 
dlacbai^." 

Again,  Rap.  Contempts,  g  155,  still  speaking 
of  the  review  of  contempt  cases  by  habeas  cor- 
pus, says:  "It  therefore  becomes  clear  that  the 
qneallon  of  relief,  or  no  relief,  in  these  cases, 
by  means  of  the  writ  of  habeas  corpus,  depends 
upon  tbe  power  of  the  court  issuing  the  writ 
to  inquire  into  and  judge  of  tbe  extent  and 
limits  of  the  jurisdiction  of  another  court. 
Upon  this  subject,  the  adjudged  cases,  appai- 
ently  so  harmonious  in  their  statement  of  the 
general  rule,  are.  upon  a  closer  examination, 
perplexing  and  inconclusive.  In  cases  where 
the  court  issuing  the  writ  is  clothed  by  law 
with  appellate  or  superiotendiog  jurisdiction 
over  tbe  tribunal  which  committed  tbe  peti- 
tioner, there  seems  to  be  comparatively  nttle 
difficulty  in  reconciling  tbe  adjudications."  . 

From  an  examination  of  tbe  adjudged  cases, 
I  am  satisfied  that  tbe  simpler,  saier  and  better 
rule  in  reference  to  the  review  of  contempt  pro- 
ceedings is,  as  stated  by  the  last-named  author, 
"That  one  court  should  not  judge  the  jurisdic- 
tion of  another  tribunal  of  co-ordinate  authority 
and  dignity."  Ex  parte  Watkim,  38  U.  8.  8 
Pet.  ig»  [7  L.  ed.  650];  Be  parte  KeaTnej/.ftOV. 
S.  7  Wheat.  88  [5  L.  ed.  8911;  Ex  parte  Reed, 
100  U.  8. 18  [25  L.  ed.  688] ;  jOowwh'k  Caae,  18 
Abb.  Pr.  129;  Clark  v.  People,  1  III.  288;  JEc 
parte  Thatcher,  7  HI.  167;  State  v.  TowU,  43  N. 
H.  540;  Bohb  v.  McDonald.  39  lOwa.  880;  Be 
BimU.  40  Mich.  68;  Sffiattvek  t.  State,  61  Miss. 
60;  jPhillipa  v.  WOeh,  iSNev.  168;  State  y.  Gal- 
loway, S  Coldw.  (Tenn.)  836;  -Ee  parte  Fam- 
ham,  8  Colo.  546. 

It  is  true  our  Statute  In  general  terms  con- 
fers jurisdiction  in  habeas  corpus  cases  upon 
district  courts  and  district  judges.  Neverthe- 
less, there  must,  fo  tbe  nature  of  things,  be 
some  Umitalion  to  the  exercise  of  such  power, 
else  Uie  unseemly  spectacle  might  be  presented 
of  one  district  court  releasing  prisoners  com- 
mitted Dy  another  district  court,  or  even  by  tbe 
supremecourt  itself.  The  criminal  courts  nave 
Jurisdiction  in  many  cases  ooocurrent  with  tbe 
district  courts;  and  in  all  matteA  pertaining  to 
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the  exercise  of  their  lawful  jurisdiction  they 
should  be  upheld  accordingly. 

Respondents  had  an  undoubted  right  to  ques- 
tion the  jurisdiction  of  the  district  court  io  tbe 
premises,  and  to  criticise  tbe  issuance  of  the 
writ  of  lubeas  corpus  in  temperate  and  respect- 
ful language,  as  much  as  they  pleased;  but 
tbey  bad  no  right,  at  least  while  the  proceed- 
ings were  pending,  to  subject  tbe  jodee  to  ridi- 
cule, or  to  make  inainnaiiona  against  ms  good 
faith  in  connection  therewith;  for  whether  he 
had  jurisdiction  or  not,  he  must,  in  any  event, 
pass  upon  the  question  of  such  jurisdiction, — 
a  matter  of  some  difficulty,  as  we  have  seen, — 
and  in  so  doing  he  should  bave  i>een  permitted 
to  act  uninfluenced  by  fear  of  'm^un  to  his 
reputation  or  other  unworthy  motive.  wUHam- 
ton's  Gate.  26  Pa.  9. 

The  decision  in  tbe  case  of  People  t.  Lake  Oo. 
Diit.  Court,  6  Colo.  684.  is  not  in  conflict  with 
the  views  here  expressed,  but  rather  in  aupport 
of  them,  when  the  whole  opinion  is  conaidoed. 

Subsequently  a  petition  for  rehearing  was 
filed  and  after  consideration  Helm*  Ch.  J.,  on 
December  IB,  1888«  delivered  theo|rinionof  the 
court: 

We  bave  invited  briefs  in  support  of  the  pres- 
ent application;  but  counsel  bas  elected  to  sub- 
mit it  upon  the  briefs  filed  and  oral  argument 
made  at  tbe  final  hearing  of  tbe  cause.  An 
extended  and  careful  consideration  of  tbe  sug- 
gestions embodied  in  tbe  petition,  and  a  re- 
examination of  the  subjects  discussed  in  tbe 
opinion  prepared  by  ifr.  Jvetice  Hayt,  require 
a  denial  of  the  rehearing.  The  conclusioD 
reached  in  that  opinion,  upon  the  principal 
question  considered,  is  in  harmony  wilb  the 
views  expressed  by  the  ablest  jurists  and  law 
writers  of  the  country.  It  could  not  lieohanged 
or  modified  without  endangering,  not  only  the 
best  interests  of  the  piibHc  in  general,  but  also 
the  highest  welfare  of  the  press  itself.  We 
recognize  in  this  case,  as  we  have  heretofore 
done,  the  inestimable  value  of  a  fearless  and 
independent  press;  but  we  would  be  grossly 
neglectful  of  our  official  duty  were  we,  whUe 
carefully  guarding  the  independence  of  tbe 
pn.'ss,  to  for^t  that  independence  of  the  judi- 
ciary which  is  absolutely  essential  to  constitu- 
tional government  and  liberty. 

The  opinion  mentioned,  in  deaHng  with  the 
question  referred  to,  simply  decides  that,  dur- 
ing the  pendency  of  spet^fic  judicial  proceed- 
ings, tbe  court  miwt  be  permitted  to  administer 
justice  without  molestation,  in  accordance  with 
constitutional  .principles  and  approved  legal 
rules  and  precedents.  It  determines  notbug 
more;  and  it  would  be  in  the  highest  degree  un- 
worthy if  it  insisted  u|)on  less.  The  view  ts  so 
simple,  so  equitable,  so  fundamentally  import- 
ant, that,  when  fairly  understood,  we  do  not 
believe  its  announcement  will  encounter  a  dis- 
senting voice.  Surely  no  man  will  clainxthat 
tbe  litigant  or  the  accused  is  not  entitled  to  a 
fair  and  impartial  judicial  beailog.  If  he  can- 
not rely  with  confidence  upon  the  assurance 
that  tbe  court  has  power  to  secure  him  sucb  a 
trial,  then  Is  one  of  tbe  great  departments  of 
government  a  disastrous  failure. 

Relator  was  accused  in  the  habeas  corpus 
ivoceeding  of  peijuzy;  and  the  Integrity  and 
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fairness  of  the  jud^  were  challenged  in  the 
most  contumelious  and  hurtful  manner.  If  the 
right  to  make  these  accusations  in  a  pending 
case  exists,  it  cannot  be  limited  .to  the  parties 
IteigaDt  or  court,  nor  to  the  E»niculfff  fomuof 
aasBult  adopted  in  this  instance.  Other  officers 
of  the  court  and  jurors  and  witnesses  may  be 
in  like  manner  accused.  But  if  a  great  metro- 
politan newspaper,  which  isdaily  read  by  thou- 
sands in  the  community  where  a  trial  is  pro- 
greasing,  can,  with  impunity,  charge  the  litigant 
or  hia  vitDeases  with  perjury,  the  jurors  with 
bribe-taking,  and  the  court  and  lis  officers  with 
corruption  in  the  specific  case,  the  supposed 
fairness  and  impartiality  of  the  proceeding  may 
be  effectually  oestroyed,  and  the  attempted  ad- 
ministration of  justice  become  a  mockerr. 
Such  charges,  when  written,  as  they  usually 
are,  with  the  most  positive  assumptions  of  their 
truthfulness,  accompanied  by  flaming  head- 
lines, and  often  illustrated  by  clever  cartoons, 
Attraetgeneral  attention,  and  produce  jprofound 
and  wide-spread  impressions.  The  litigant,  if 
be  be  the  object  of  the  assault,  is  placed  at  a 
great  disadvantage,  and  his  rights  are  seriousW 

{)rejudiced.  The  juror  or  witness,  if  the  chal- 
enge  pertain  to  his  conduct,  is  incensed  or  in- 
timidated, and  bis  independence  and  usefulness 
are  correspondingly  impaired.  The  judge,  if 
the  shaft  lie  leveled  at  him,  is  annoyed  and  ex- 
asperated, and  tbus.  consciously  or  uncon- 
sciously, his  judgment  is  affected,  his  judicial 
action  is  dishonored,  and  the  tribunal  over 
which  he  presides  is  degraded  before  the  pub- 
lic. The  inevitable  result  of  these  things  is  to 
embarrass,  if  not  to  defeat,  the  proper  admin- 
istration of  justice.  When  the  intef^ty  of  a 
litigant,  witness,  juror,  judge  or  other  court 
oOceT  is  suspected  in  a  given  case,  the  law  it- 
self provides  means  for  immediate  investigatloD. 
Courts,  with  extremely  few  exceptions,  are  al- 
ways prompt  to  examine  into  charges  brought 
to  Uieir  notice  impugning  the  conduct  of  par- 
ties in  any  way  connected  with  pendinir  litiga- 
tion; and  one  having  auch  charges  to  make  niay 
rely  with  confidence  upon  the  fact  that  a  deaf 
ear  will  not  be  turned  to  his  petition,  and  that. 
If  sustained,  the  guilty  parties  will  receive  ade- 
quate punishment  If  the  court  itself  be  ac- 
cused, and  a  corrupt  trial  judge  refuses  appro- 
priate relief  by  change  of  venue  or  otherwise, 
redrees  may  always  be  had  in  a  court  of  review. 
Such  judicial  investigations  have  CTeat  advan- 
tages for  the  discovery  of  truth.  They  are  not 
so  likely  to  reach  errooeous  conclusions,  and 
inflict  irremediable  wrong,  as  are  ex  parte  trials 
through  the  press. 

It  will  be  observed,  however,  that  we  are 
now  insisting  upon  the  foregoing  judicial  in- 
vestigation ouly  in  cases  actually  pending. 
The  right  of  the  press,  without  fear  of  punish- 
ment for  contempt,  in  theiuterestof  the  public 
good,  lo  challenge  the  conduct  of  parties,  ju- 
rors and  witnesses,  and  to  arraign  the  judge 
himself  at  the  bar  of  public  opinion,  in  connec- 
tion with  causes  that  have  been  fully  deter- 
mined, is  not  denied  by  the  decision  flled  in 
this  case.  Would  greater  liberty  In  this  direc- 
tion be  advaotageoua  to  the  public  welfare? 
Does  any  progressive  journalist,  upon  sober 
reflection,  candidly  believe  that  greater  license 
would  eveo  be  beneficial  to  the  press  itself? 
-The  privily  of  directly  interfering,  in  a  given 
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case,  with  the  administnition  of  justice  by  in- 
discriminate newspaper  chari^  of  perjury, 
bribery,  corruption  and  the  like,  aeainst  the 
parties  concerned,  or  against  those  who  are  con- 
ducting the  trial,  cannot  be  defended  on  the 
ground  Uut  it  Is  a  constitutional  right,  covered 
by  the  provision  relating  to  freedom  of  speech 
and  liberty  of  the  press.  Buch  a  privilege  was 
never  contemplated  by  the  framers  of  that  in- 
strument. It  would  be  a  dangerous  license, 
subversive  of  one  of  the  highest  constitutional 
rights  of  the  citizen, — the  dght  to  that  protec- 
tion in  court  of  his  person  and  property  which 
is  always  expected,  and  which  the  law  should 
always  extend.  Of  what  value  to  him  is  the 
right  of  trial  by  jury  under  the  supervision  of 
a  court,  if  the  result  is  predetermined  and  con- 
trolled by  inimical  extrinsic  influence,  against 
which  he  has  no  chance  to  contend  ?  Moreover, 
every  exercise  of  such  a  privilege  a^uults,  and 
to  a  certain  extent  underminea,  the  constitu- 
tional functions  and  public  usefulness  of  the 
judiciary  itself. 

Let  our  position  not  be  misunderstood.  We 
recognize  no  limitation  upon  the  privilege  of 
newspapers  to  fairly  and  reasonably  review  and 
comment  upon  court  proceedings  from  day  to 
d&Y  as  they  take  place.  We  do  not  shield 
judges  or  parties,  jurors  orwltneaaes,  from  bos' 
tile  criticism  by  the  press.  We  are  not  here 
concerned  about  private  wrongs  and  grievances. 
Each  and  all  of  the  individuals  attacked  may, 
so  far  as  the  present  discussion  is  concerned,  if 
unjustly  accused,  be  left  to  actions  for  dam- 
ages, or  to  complaints  and  indictments  for  crim- 
inal libel.  We  are  dealing  exclusively  with 
the  puUic  welfare.  Every  citizen  baa  a  pro- 
found personal  Interest  In  the  enforcement  of 
the  fundamental  right  )to  have  justice  adminis- 
tered by  the  courtSL  under  the  protection  and 
forms  of  law,  free  from  outside  coercion  or  in- 
terference. It  is  doubtful  if  anything  else  can 
be  mentioned  of  greater  importance  than  this 
right  to  society  ami  the  State;  and  it  is  not  too 
much  to  say  that  the  responsibility  of  the  jour- 
nalist for  its  enforcement  is,  because  of  the  van- 
tage ground  he  occupies,  second  only  to  that 
of  the  judge. 

For  the  reasons  stated  in  the  opinion  of  ifr. 
Justice  Hayt,  we  have  assumed  that  the  district 
judge  had  jurisdiction  to  issue  the  writ  of  ha- 
beas corpus.  Whether  his  jurisdiction  in  the 
premiaea  would  be  maintained,  were  all  the 
mattera  connected  therewith  before  us,  is  a  ques- 
tion upon  which  a  majority  of  the  court  have 
declined  to  pass.  It  is  left  undetermined  until 
such  tiu'ie  as  its  proper  presentation  imposes 
the  duty  of  a  decitnon.  But  were  we  to  con- 
cede that  the  jurisdiction  of  the  district  judge 
In  the  premlbes  was  doubtful,  the  position  of 
respondenta  would  not  be  materially  different; 
for,  if  substantial  doubt  on  this  stibject  exists, 
pending  the  aolntlon  of  this  doubt,  in  good 
faith,  and  in  a  proper  manner,  the  orders  and 
proceedings  of  the  court  or  judge  are  entitled 
to  the  same  consideration  as  when  no  such  ob- 
jection is  made.  As  we  have  said  in  another 
case,  days  of  patient  and  careful  investigation 
are  sometiraea  necessarily  consumed  before  the 
want  of  jurisdiction  becomes  apparent;  and  an 
admission  that  during  this  investigation  wit- 
nesses may  decline  to  testify,  interlocutoty  or- 
ders may  be  disobeyed,  and  ihe  proceadings 
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may  be  treated  with  paUic  contumely,  would 
operate  to  deprive  the  court  of  power  to  deter- 
mine the  very  poiot  of  jurisdiction  itself. 

FurUier  extension  of  tlie  present  discussion 
is  unnecessary.  It  is  manifest  from  what  has 
already  been  said  that  we  do  not  regard  the 
principal  question  involved  as  one  of  private 
controversy  merely,  affecting  only  the  parties 
here  directly  concenied.  It  may  truthfully  be 
said  that  the  privileges  of  the  preas,  and  the 
rigfatB  of  the  Judidary  and  the  people  of  the 
entire  State,  are,  in  a  measure.  Involved. 
r^earing  ia  dsni'Mt 


PEOPLE  of  Colorado,  «x  rei.  Ellas  R. 
BARTON,  Appt., 

V. 

Wolfe  LONDONER 
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1.  Btetntory  proeeeilliigB  fS»r  etoetton 
eontostears  not  mmtHmdm  of  quo  wamuOo 
prooeedlDgB,  unlen  the  legUattve  Intent  to  that 
effect  is  oleaily  expreoed. 

5.  The  ritfht  to  laake  >inend— oto  to  ex- 
imtSag  apeolal  chartera  of  mnnlcflpal  oor- 
pontfooB,  even  though  local  leerlalatton,  was  re- 
served hf  Const.,  art.  14, 1 14. 

8.  Inquiry  byqao warranto  into  near- 
natUnui  of  oOEoe  la  not  abollsh«d  by 
Const.,  art  7, 1  U,  directing  speolflo  legislatifon 
for  the  trial  of  election  contests;  but  sudli  pro- 
oeedlngB  cannot  be  made  a  remedy  for  a  oontest- 
»nt,andblsolalmtq the ofBoe adjudicated  there- 
in. Aa  to  election  oonteata  porely.  the  statutory 
remedjr  dlteoted  by  the  ConetitutloD  Is  ezoluslve. 

4.  TbB  deelaratton  In  Ckinst..  art.  7.  ■  6, 
that  ballots  may-  be  examined  in  eleoUon 
oonteetB,  does  not  prohibit  their  examination  in 
quo  warranto  prooeedlngB. 

6.  An  omeeliv  candidate  magr  be  the 
relator  in  quo  warranto  proceeding 

nnder  Code  Civ.  Proo.,  chap.  28,  If  he  is  otherwise 
quallDed,  on  the  district  attorney^  refusal  to  act; 
but  his  own  claim  to  the  oflloe  cannot  be  adjudi- 
cated in  that  prooeedlng. 

(October  as,  IMO J 

APPEAL  by  relator  from  a  judgment  of  the 
District  Court  for  Arapahoe  County  sus- 
taining a  demurrer  to  the  complaint  in  ^a  pro- 
ceeding in  the  nature  of  a  quo  warranto  to  try 
the  titb  of  Teapondent  to  the  office  of  mayor  of 
the  City  of  Denver.  Reverted. 

Statement  by  Helm,  Gh.  J.: 

At  an  election  for  mayor  of  the  City  of  Den- 
ver.  held  in  April  last,  relator.  Barton,  and  re- 
spondent, Londoner,  were  oppoaing  candidates. 
The  returns  on  their  face  gave  a  majority  of 
37?  for  respondent.  [Jpon  a  canvass  by  the 
proper  boanl,  respondent  was  declared  elected. 
A  certificate  issued  to  him  accordingly ;  and  he 
duly  qualified,  and  has  since  discharged  the 
duties  of  the  ofiice.  Relator  claimed  that  up- 
wards of  1,500  of  the  votes  cast  for  respondent 
were  illegal  and  fraudulent;  and  that  therefore 
be  (relator)  waa  elected  and  rightfully  entitled 
to  the  office.  He  took  the  proper  oatii,  and 
demandedfladmisaion  thereto,  but  was  refused. 
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Thereupon  he  initituted  this  prooeedhig  in  the 
district  court  The  jurisdiction  of  the  court 
was  challenged  by  demurrer.  The  demurrer 
was  sustained,  and  judgment  rendered  dismiss- 
ing the  proceeding.  lYom  this  judgment  the 
present  app<Ml  was  taken.  The  material  con- 
stitutional  provisions  referred  to  in  the  opinion, 
but  not  quoted,  are  the  following: 

Const.,  art.  14:  "8ec.  18.  The  General  As- 
sembly uuiU  provide  by  general  laws  for  the 
organization  and  daadfication  of  dties  and 
towns.  The  number  of  such  classes  shall  not 
exceed  four,  and  the  powers  of  each  class  shall 
be  defined  by  general  laws,  so  that  all  munici- 
pal corporatioDS  of  the  same  class  shall  posscsa 
the  same  powers,  and  be  subject  to  the  same 
reatilctions. 

"Sec.  14.  The  General  Assembhr  shall  alB9 
make  provision  by  general  law  whereby  any 
city,  town  or  village  Incorporated  by  any  spe- 
cial  or  local  law  may  elect  to  become  suiriect 
to  and  be  governed  by  the  general  law  lelanng 
to  such  corporations. 

Art.  7:  "Sec.  8.  All  elections  by  the  peoi^e 
shall  be  by  ballot.  Every  ballot  voted  shall  be 
numbered  in  the  order  in  which  it  shall  be  re- 
ceived, and  the  number  be  recorded  by  the 
election  officers  on  the  list  of  voters,  opposite 
the  name  of  the  voter  who  presents  the  ballot. 
The  election  officers  shall  be  sworn  or  affirmed 
not  to  inquire  or  disclose  how  any  elector  shall 
have  voted.  In  all  cases  of  contested  electioaa 
the  ballots  cast  may  be  counted,  compared 
with  the  list  at  voten,  and  cKamined,  und« 
such  aafeguaids  and  regulations  aa  may  be  ine- 
scribed  by  law." 

Mettrs.  Pence  A  Penee*  for  appellant: 

The  Inquiry  by  quo  VMrranto,  or  by  Informa- 
tion  in  the  nature  of  yuo  warranto,  la  the  welt' 
recognized  and  established  method  of  determin- 
ing the  right  to  public  office.  It  is  the  suffi- 
ci^t  and  adequate  remedy  for  such  acta  of  fraud 
at  the  polls  aa  those  set  out  in  the  plaintiff's 
complaint,  and  has  been  held  to  be  the  proper 
remedy  in  many  of  the  Stales  of  the  Union. 

See  Ftoptev.  Oids,  8  Cal.  191;  People y.  Sean- 
ndi,  7  Cal.  482;  Mdgee  v.  Cdtaveraa  Oo.  10  Cal. 
876;  PeooU  v.  TF<wd&urV>  14  Cal.  44;  Fljinn  v. 
A3)bm,  16  Cal.  864;  People  v.  Jona,  20  Cal.  SO; 
People V.  £oUen,  28Cal.  124:i PeopteY.  Banvard, 
37  Cal.  471;  People  v.  Stratton,  28  CaL  882; 
Sionev.  Elkins,  24  Cal.  126;  iW^^-  Saatovieh, 
29  Cal.  480;  SatterUe  v.  San  Wrancieeo,  28  CaL 
820;  UuU  v.  Superior  Court,  68  CaL  174. 

In  New  York: 

People  V.  Tan  Sigek.A  Cow.  297;  People  v. 
lirguaon,  8 Cow.  WZ;  Peoples.  Vail,  20  Wend. 
12;  Ex  parte  Beath.  8  Hill,  42;  PeopU  v.  Oook, 
14  Barb.  269,  8  N.  Y.  67;  iVwpfev.  i%ei«i  80 
Barb.  688,  27  N.  T.  46;  PMple  v.  Thaeher^  56 
N.  T.  626;  PeopU  v.  HaU,  80  N.  Y.  117. 

In  Alabama: 

Beid  V.  Moulton,  61  Ala.  265;  Moulton  v. 
Beid,  64  Ala.  827. 

Statutes  providing  methods  lor  contestiog 
elections,  or  city  charterB  conferring  the  power 
to  judge  of  the  elections  of  officers,  do  not 
oust  the  courts  of  their  jurisdiction  to  entertain 
an  inquiry  by  the  people  by  quo  warranto  or 
under  provisions  like  those  of  chap.  27  of  Uie 
Civil  Code  of  Colorado. 

See  P^pU  V.  JJdden,  28  Cal  124;  SaUeriee  t. 
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San  Franeimso.  23  CaL  830;  Ei  parte  Heath,  8 
HUl  4S;  PiopU  T.  HaU,  80  K.  Y.  117. 

Such  is  toe  rale  in  Indiana: 

State  T.  Adams,  6S  lad.  897;  iSfafa  t.  Gal- 
loffher.  81  Ind.  6S8;  State  v.  Zon^,  91  Ind.  851; 
State  T.  .SAay,  101  Ind.  86;  Vogd  t.  iStoCf,  5 
West.  Rep.  646.  107  Ind.  878. 

lo  Kantaa: 

BartleU  v.  State,  18  Ean.  99;  Lewie  v.  Mar- 
Mt  Co.  16EaD.  108;  State  v.Steeeiu.  28  Ean. 
469;  Tarbox  T.  Sugknu,  86  Ean.  S06. 

In  Mieeouri: 

State  V.  Fittgeraid,  44  Mo.  4SS. 
In  Ifebraaka: 

Kane  v.  I^ople,  4  THoh.  S09. 
In  iVew  Mexico: 

Bull  T.  ^r^widfc.  9  N.  H.  891. 
In  Or^on: 

Slate  T.  MeKinnon,  8  Or.  488. 
In  Wiaeonein: 

State  T.  ftfrnvT,  69  Wis.  470. 

Tlie  proceedtDgs  by  Infonnation  in  the  nat- 
ure of  quo  loarranto  or  for  "usurpatloo"  un- 
der code  provision  have  been  recognized  In  the 
following,  amonfr  other,  cases: 

Territory  t.  Saitirhuret,  8  Dak.  305;  Bardin 
T.  Colquitt,  68  Gfl.  688;  Linegar  v.  RittenJumae, 
94  ni.  308;  Dillon,  Hun.  Corp.  g  141;  Bet/notde 
V.  State,  61  Ind.  406-415;  GriOet  v.  State,  10 
West.  Rep.  787,  111  Ind.  869;  Jtmet  t.  State, 
11  West.  Bep.  348. 113  Ind.  198;  Lewi*  v.  Mar- 
AaH  Co.  16  Ean.  103. 

In  Michigan  from  the  earliest  reports  to  the 
latest  the  proceeding  in  the  nature  of  quo  war- 
ranto has  been  recognized  aad  coantenanced 
as  the  proper  proceeding  to  Xry  the  title  to  a 
public  office,  notwithstanding  that  in  that  State 
there  have  been  constantly  upon  the  statute 
books  provisions  for  oootesung  the  elections  be- 
fore other  tribunals. 

See  ^ople  v.  TiedaU,  1  Doug.  (Mich.)  59; 
Peofie  V.  Uiggine,  8  Mich.  288;  People  v.  Van 
Olete,  1  Mich.  862;  People  v.  Ooott,  16  Micb. 
284;  2)etroit  v.  Board  PuUic  Worke,  98  Mich. 
546;  Harbavgh  v.  i%>M>Ze,  88  Mich.  241;  Cootes 
V.  Aaklep,  48  Mich.  458;  FarriT^ton  v.  Turner, 
58  Mich.  37;  Atty-Qen.  v.  Meltor,  58 Mich.  516. 
Bee  also  Neweom  v.  Coeke,  44  Miss.  853;  Oegood 
v.Jonee,  60  N.  H.  648;  Atty-Oen.  v.  Ddaware 
A  B.  S.  B.  Go.  88  N.  J.  L.  282;  Territory  v. 
AOet^etter  (N.  M.)  13  Fae.  Rep.  879;  State  v. 
Bardie,  1  Ired.  L.  42;  Sauadere  v.  Gatling,  81 
N.  C.  298;  State  v.  Owene,  68  Tex.  261;  AUy- 
Qen.  V.  Eiy,  4  Wis.  420;  Atty  Oen.  v.  Baretme, 
4  Wis.  667;  Atty-Oen.  v.  Foote,  11  Wis.  14; 
State  V.  Meeamore,  14  Wis.  115,  168;  State  v. 
Hilmantel,  31  Wis.  566;  State  v.  Olin,  28 
Wis.  809;  ^110  V.  Stumpf,  Id.  680:  State  v. 
Ptttmer.  24  Wis.  68;  State  v.  Punfy,  86  Wis. 
218;  State  t.  Baker,  88  Wis.  71;  ifiifote  v.  J'tfn- 
ib'n«,  46  Wis.  616;  State  t.  iJoA/,  65  Wis.  610. 

The  effect  and  tone  of  the  code  provis- 
ions in  Colorado  have  been  considered  by  onr 
supreme  court. 

People  V.  Seeling,  4  Colo.  1^^-  Central  d  &. 
Boad  Co.  V.  Pa>pU,  6  Colo.  89;  Darrow  v.  Peo- 
ple, 8  Colo.  417. 

The  validity  of  the  title  to  an  office  created 
law  is  a  judicial  question — one  which  Is  not 
onl^  the  (iutv  of  the  courts  to  decide,  but  one 
which  it  is  the  exclusive  province  of  the  judi- 
ciary department  to  determine. 

State  T.  Towne,  8  Oa.  867;  WOre  r.  Wilton, 
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29  La.  Ann.  625;  State  v.  JueOeee  of  Middlesex, 
1  N.  J.  L.  244;  StaU  v.  Marston,  6  Ean.  587. 

Mr.  iMtikam  P.  Marsh,  with  Messrs.  Wo^ 
eott  *  V»Ue  and  Geor^  W.  Ea«ley. 

for  appellee: 

Where  the  statute  provides  the  remedy  to 
test  the  right  lo  exercise  a  tranchise  or  office, 
it  is  exclusive  of  all  other  remedies. 

Atchison,  T.  d  8.  F.  R.  Co.  v.  Peo^,  5  Colo. 
62. 

Where  a  statutory  remedy  is  ^ven  with  a 
statutory  right,  the  common-law  remedies  are 

withheld. 

Com.  V.  Leech.  44  Pa.  833. 

When  a  statute  creates  a  rifj^t,  or  confers  the 
means  of  acquiring  it,  and  prescribes  the  reme- 
dy for  its  enforcement,  the  statutory  remedy 
is  exclusive  and  must  be  pursued. 

Moutton  V.  ii^,54  Ala.  §27. 898;  Sedgw.  Stat 
and  Const.  Law,  76,  841;  Com.  v.  Oarriauee, 
38  Pa.  9;  Dudley  v.  Mayhew,  8  N.  Y.  9;  SKofe 
V.  Marlow.  10  Ohio  St.  114. 

Wbere  a  new  right,  or  the  means  of  acquir- 
ing it,  is  conferred  by  a  Constitution  or  a  stat- 
ute, and  an  adequate  remedy  for  its  infringe- 
ment is  given  by  the  same  author)^  which 
created  the  right,  the  parties  injured  are  con- 
fined to  the  redress  thus  given. 

Baxter  v.  Brooks.  29  Ark.  185,  186;  Veatry 
of  St.  PanerasT.  Batterbury,  2  C  .B.  N.  S.  477, 
89  Eng.  C.  L.  486,  note;  Almy  v.  Harris,  5 
Johns.  175;  Lang  v.  Seott,  1  Blackf.  (Ind.)406; 
BasseU  v.  Carleton,  82  Me.  558;  Peabody  t.  Bos- 
ton School  Committee,  116  Mass.  888. 

Qu0  warranto  cannot  be  maintained  because 
a  specific  remedy  has  been  prorlded  for  the 
contest. 

Ingerson  v.  Berry.  14  Ohio  St.  826. 

Article  7,  g  12,  of  the  Constitution,  works  a 
complete  change  in  the  matter  of  contested 
elections  bdog  tried  in  proceedings  under  quo 
warranto. 

See  State  v.  Marlow,  15  Ohio  St.  114:  State 
v.  Francis,  8  West.  Rep.  395,  8  Mo.  662. 

The  political  power  of  the  State  may  organ- 
ize municipal  bodies  and  provide  the  mode  of 
reviewing  the  returns  of  all  elections  to  ascer- 
tain whether  they  are  In  accordance  with  the 
expressed  will  of  the  people;  and  until  the 
courts  are  empowered  to  act  by  the  Constitu- 
tion or  legislative  enactment,  they  must  refrain 
from  interfering. 

Diekey  v.  Beed,  78  HI.  261;  Brown  v.  Denver, 
7  Colo.  805;  Darrow  v.  People.  8  Colo.  417. 

The  charter  of  the  City  of  Denver  remains 
in  force,  on  the  recognized  principle  that  a 
later  statute  or  coostilutional  provision,  which 
is  general  and  affirmative,  does  not  abrogate  a 
former,  which  is  special  and  particular,  unless 
negative  words  are  used,  or  the  two  Acts  are 
Invconcilably  inconsistent 

State  r.  Maeon  Oo.  Ct.  41  Ma-  469,  and  au- 
thorities dted. 

Helas,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

1.  It  is  asserted  respondeDt  that  the  dis- 
trict court  had  no  jurisdiction  to  entertain  the 
present  proceeding,  and  that  court  itself  so  de- 
clared when  disnussing  the  petition.  The  as- 
sertion and  judgment  are  based  upon  the  fol- 
lowing Statute,  and  ceriain  constitutional  pro- 
Tbdons  hereinafter  considered:  ''If  the  election 
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of  a  mayor  .  .  .  sball  be  eontested,  the 
eoDtest  shall  be  heard  and  determined  by  the 
board  of  supervisors,  under  rules  whicb  said 
board  shall  establish  for  such  bearing."  Dcd- 
ver  City  Charter,  art.  4,  §  8. 

The  mayor  of  Denver  is  not  a  member  of  the 
city  council.  He  does  not  preside  over  either 
branch  of  that  body,  oor  does  he  participate  in 
their  proceediags.  Ills  relation  to  the  council 
is  in  this  respect  somewhat  analogous  to  that 
existing  between  the  governor  and  State  Ijegia- 
lature.  Therefore,  no  argument  can  be  based 
upon  the  fact  that  each  of  the  boards  constitut- 
ing the  council  is,  by  another  section  of  the 
same  Act,  made  the  sole  Judge  of  the  qualifi- 
cations, election  and  returns  of  its  own  mem- 
bers. Does  the  language  employed  in  the  Stat- 
ute above  quoted  operate  to  deprive  the  courts 
of  jurisdiction  in  the  premises  by  quo  war- 
rantot 

Quo  warranto  is  one  of  the  most  ancient  and 
important  writs  known  to  the  common  law, — 
the  modem  proceeding  by  information,  which 
has  almost  entirely  superseded  the  ancient  writ, 
being  itself  nearly  200  years  old.  This  Juris- 
diction is  expresuy  g^ven  to  the  supreme  court 
by  our  Constitution.  It  is  also,  beyond  doubt, 
included  in  the  powers  conferred  by  that  in- 
strument upon  the  district  court,  where,  how- 
ever, its  exercise  may  be  as  regulated  by  stat- 
ute. It  receives  express  legislative  recogni- 
tion,— its  ancient  use  and  efficacy  being  by 
Statute  united  with  its  modem,  enlarged  scope. 
And,  while  a  few  cases  bold  the  contrarv,  the 
great  weight  of  authority,  as  well  as  the  better 
reason,  supports  the  propoaitlon  that,  unless 
the  legislative  intent  to  take  away  the  jurisdic- 
tion is  expressed  so  clearly  as  to  be  practically 
beyond  a  reasonable  doubt,  itwUl  be  regarded 
as  undisturbed.  Such  Intent  does  not  thus  ap- 
pear in  the  Statute  before  us.  The  board  of 
supervisors  is  not  made  the  "sole"  or  "exclu- 
sive" tribunal  to  try  the  contest  for  mayor,  nor 
are  any  words  employed  expressly  eliminating 
the  judicial  jurisdiction  in  question.  Provis- 
ions substantially  similar  to  the  one  before  us 
have  been  held  to  create  a  cumulative  remedy 
merely,  and  not  to  inhibit  proceedings  by  quo 
varranto.  1  Dillon,  Mun.  Corp.  %  303,  and 
cases;  McCraiy,  Elections,  %  and  cases. 
See  also  Darrow  v.  People,  8  Colo,  417;  Statt  v. 
Camden,  47  N.  J.  L.  B4;  State  v.  Eemnf,  69 
Wis.  470;  People  v.  UaU,  80  N.  T.  117;  Mirdin 
V.  Colquitt,  63  Ga.  588;  Statev.  Shay,  101  Ind. 
86;  StaU  V.  Adama,  66  Ind.  308;  Com.  v.  AUen, 
70Fa.46S. 

The  fact  that  the  jurisdiction  of  state  legis- 
lative bodies,  in  election  contests  aSectlog 
their  own  members,  has  universally  been  held 
exclusive,  does  not  render  such  jurisdiction, 
when  lodged  in  a  municipal  corporation,  also 
exclusive.  The  reasoning  in  those  cases  which 
rely  upon  the  supposed  analogy  between  the 
Legislature  and  council  has  iKen  shown  fal- 
lacious. We  shall  not  state  the  ocmsiderations 
whereby  this  fallacy  appeais,  but  content  our- 
selves by  citinj;  a  few  of  the  cases  in  which  it 
is  demonstrate.  Com.  v.  Allen,  Peoplev.  Hall, 
State  V.  Kempf  and  State  v.  Camden,  tupra. 

So  far  as  this  branch  of  the  discussion  is  con- 
cerned, which  is  confined  to  the  language  of 
the  provision  cited,  we  must  bold  thestatutory 
remedy  under  consideration  concurrent  with 
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the  prescribed  code  proceeding  by  infonnaUoa 
in  the  nature  of  quo  warranto. 

3.  But  a  more  difficult  question  presented  in 
this  case  is  predicated  upon  section  13,  article 
7,  of  the  Constitution,  which  reads:  "The 
Gieoeral  Assembly  shall,  by  general  law,  desig- 
nate the  courts  and  judges  by  whom  the  sevnal 
classes  of  election  contMts  not  herein  {mvided 
for  shall  be  tried,  and  revulate  the  manner  of 
trial,  and  ell  matters  incident  thereto." 

We  are  told  that  this  constitutional  provision, 
when  supplemented  by  appropriate  legislation, 
so  operates  as  to  maKe  the  proceedings  for 
election  contests  thus  provided  exclusive,  and 
inhibit  all  other  methods  of  trying  title  to  office. 

(<i;  A  preliminary  consideration  is  su^ested 
by  relator  in  a^punent.  Heeamestly  contends 
that  the  charter  provision  relating  to  tbe  elec- 
tion of  mayor  is  void  under  this  constitutional 
mandate,  on  the  ground  that  it  is  a  special  and 
not  a  general  Statute;  and  therefore,  since  no 
valid  legislative  action  has  been  taken  in  obe- 
dience to  tbe  constitutional  command,  that  the 
remedy  by  Information  remains  unaffected^ 
This  specific  question  was  passed  upon  in 
Darrow  v.  People,  8  Colo.  417,  but  we  shall 
again  notice  It  briefly.  Prior  to  the  adoption 
of  the  Constitution,  Denver  was  incorporated 
under  a  special  charier.  No  action  has  ever 
been  taken,  in  pursuance  of  section  14,  article 
14,  of  that  instrument,  abandoning  the  charter, 
and  reincorporating  under  the  general  laws  an- 
thorized  by  section  18  of  the  same  article.  On 
ihe  contrary,  the  special  charter  has  been  tena- 
ciously preserved,  and  from  time  to  time 
amended  to  mee^the  requirements  of  a  growing 
and  prosperous  city.  Tbe  right  to  make 
amendments  thereto,  even  though  palpably 
local  legislation,  has  been  considered  and 
upheld  by  this  court.  Brman  v.  Denver,  7 
Colo.  805;  Carpenter  r.  People,  8  Colo.  116; 
Darrote  v.  People,  tupra. 

Among  tbe  spedflc  provisions  of  the  obaiter 
existing  at  the  adoption  of  the  Constitution  was 
the  foUowiog:  "Whenever  an  election  of 
mayor  shall  1^  contested,  the  city  council  shall 
determine  the  same,  as  may  be  prescribed  by 
ordinance."   Sess.  Laws  1874,  p.  360,  $  6. 

This  clause  In  the  city  charier  was  not  re- 
pealed by  the  Constitudon.  That  instrument 
simply  commanded  future  legislation,  and  was 
purely  prospective  in  its  operation.  Therefore- 
tbe  Statute  In  question  was,  in  any  event,  saved 
by  section  1  of  the  schedule.  People  t.  Qrand 
Go.  6  Colo.  203. 

But,  if  this  were  not  so,  since  the  constitu- 
tional provision  is  general  and  affirmative,  re- 
ferring to  election  contests  generally,  no  neg- 
ative words  being  employed,  while  the  Statute 
was  a  special  ana  particular  provision,  relating 
to  a  particular  and  purely  local  election  contest, 
a  doubt  might  fairly  arise  as  to  whether  the  two 
clauses  were  so  irreconcilably  inconHistent  as  to 
justify  the  application  of  the  doctrine  relating 
to  implied  repeals. 

By  sections  18,  14,  art.  14.  of  the  Constitu- 
tion, already  referred  to,  the  whole  subject  of 
towns  and  cities  is,  with  twoalight  limitations, 
relegated  to  the  Legislature.  In  connection 
with  such  municipal  corporations,  that  body  is, 
by  these  provisions,  left  to  exeiciae  almost  plen- 
ary power.  It  determines  the  mode  of  organ- 
iuidon,  and  provides  for  all  matters  pertaining 
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to  goTennnent,  indadlng  the  number  and  kind 
of  officers,  their  election  or  appoiotment.  and 
duties.  It  may  or  may  not,  atttsoption,  create 
the  office  of  mayor.  In  some  important  partic- 
ulars, all  mnoicipal  offices  are  wholly  unlike 
offices  created  by  or  expressly  recog:nized  Id  the 
Cionstitution.  Thus  these  corporations  are 
giTen  a  peculiaT  constitutioDal  status.  This 
fact  hu  been  reco^lzed  in  various  nays;  for 
instance,  the  constitutional  declaration  tliat  the 
judicial  power  of  the  State  shall  be  lodeed  in 
certain  specified  courts  ia  held  not  violated  bv 

Eiig  the  city  council  exclusive  power  to  ad- 
cate  contested  elections  of  their  own  mem- 
.  1  Dillon,  Mud.  Corp.  ^  200. 
Moreover,  said  section  14  has  been  construed 
as  an  express  constitutional  recognition  of  the 
right  to  amend  as  well  as  to  retain  existing 
special  charters.  See  cat»es  in  7  and  8  Colorado, 
above  cited. 

Thus,  towns  and  cities  like  Denver,  while 
retaining  their  special  charters,  appear  to  be  a 
class  of  municipal  corporations  mi  generit,  so 
far  as  constitutioDal  objection  generally  on  the 
ground  of  local  and  special  legislation  is  oon> 
cerned.  And,  construing  section  12,  article  7, 
of  the  Constitution  in  pan  with  sections 

18  and  14,  article  14,  we  are  of  the  opinion  that 
the  Statute  under  consideration  may  stand. 
The  orifpnat  provision  remained  in  force  when 
the  Constitution  was  adopted,  and  tbe  amend- 
ment was  authorized  by  that  instrument. 
Hence  tbe  requirement  of  said  section  12  in  re- 
lation to  general  laws  does  not  control.  We 
must  therefore  treat  the  charter  provision  aa 
valid,  and  proceed  to  consider  tbe  present  ob- 
jection accordingly. 

{b)  Because  the  Constitution,  in  section  12. 
article  7,  directs  specific  le^slation  for  the  trial 
of  "election  contests."  it  does  not  neceasarily 
follow  that  the  People,  in  tbdr  sovereign  ca- 
pacity, are  thereby  precluded  from  inquiring 
by  information  in  the  nature  of  quo  warranto 
into  usurpations'of  office.  The  f ramers  of  that 
instrument  were,  in  this  provision,  dealing  with 
the  subject  of  election  contests  as  such.  They 
did  not  intend  to  revoke  the  jurisdiction  by  quo 
toarranto  so  carefully  given  by  tbem  elsewhere 
to  this  and  other  courts  (Const,  art.  6,  ^  8, 11), 
—a  jurisdiction  which,  though  recognized  at 
the  common  law,  had  also  long  been,  and  then 
was,  specially  lodged  in  the  territorial  courts  by 
existing  statute.  "Election  cont^ts"  and  quo 
warranto  proceedings  differ  materially  in  the 
primary  and  principal  objects  for  which  ttiey 
are  brought,  as  well  as  in  their  procedure. 
"Election  contests."  purely,  are  usually  insti- 
tuted within  a  prescribed  period  after  the  elec- 
tion, by  or  on  behalf  of  the  unsuccessful  candi- 
date, fortbe  purpose  of  establishing  his  right  to 
the  particular  office  in  controversy.  And, 
though  our  statutes  permit  any  elector,  upon 
giving  security  for  costs,  to  challenge  in  this 
way  Uie  right  to  occupy  certain  county  offices, 
;et  neither  in  this,  nor  in  any  other,  contesting 
provision  of  which  we  are  aware,  is  authority 
given  any  public  officer  or  private  individual  to 
inntiiute  a  proceeding,  in  tbe  name  of  the  State, 
having  for  its  distinctive  purpose  the  protection 
of  the  public.  Quo  warranto  proceedings,  on 
the  contrary,  deal  mainly  with  the  right  of  tbe 
incumbent  to  the  office,  independent  of  tbe 
question  who  shall  All  it.   They  are  brought  in 
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the  name  and  on  behalf  of  tbe  people,  to  deter- 
mine whether  tbe  incumbent  has  unlawfully 
usurped  or  iniruded  into,  or  is  unlawfully 
holding,  the  office.  They  are  not,  primarily, 
in  tbe  interest  of  any  individual,  but  are  in- 
tended to  protect  the  public  generally  against 
the  unlawful  usurpation  of  offices  and  fran- 
chises. It  ia  true  that,  in  the  absence  of  a  con- 
testing statute,  the  common-law  remedy  by  in- 
formation is  invoked  b^  contesting  claimants, 
though  tbe  relief  obtained  is  inadequate,  be- 
cause the  proceeding  stops  with  the  ouster,  tbe 
contestant  not  being  seated.  8  Dillon,  Hun. 
Corp.  842-644. 

Such  practice  would  be  more  readi^  adopted , 
under  like  circumstances,  in  this  ^te,  since 
the  proceeding  by  information,  made  statutory, 
has  been  so  enlarged  as  to  permit  the  adjudica- 
tion of  tbe  claimant's  right  to  possession  as  welt 
as  the  incumbent's  title.    Code,  chap.  28. 

But^the  public  and  prerogative  function  of 
this  proceeding  is  still,  under  our  Information 
Statute,  it8;moBt  important  characteristic,  and 
tbe  trial  of  a  contestant's  claim  is  secondary  and 
subfffdinate.  It  by  no  means  follows  that,  be- 
cause one  person  unlawfully'intrudra  into  or 
boldsan  office,  anotber  is  entitled  thereto.  The 
incumbent  may  have  a  majority  of  all  the  votes 
cast,  but,  nevertheless,  be  a  wrong-doer.  He 
may  tiave  been  primarily  ineligible,  or  have  be- 
come subsequently  disqualified.  If,  in  such 
case,  he  be  ousted  from  the  office,  his  opponent 
is  not  installed.  A  vacancy  exists,  and  a  new 
election  follows.    Darrow  v.  People,  mpra. 

The  proceeding  by  tbe  People,  through  which 
the  intruder  is  turned  out  and  tbe  vacancy  cre- 
ated, is  not  an  "election  contest"  withm  the 
meaning  of  this  constitutional  phrase;  nor  is  a 
similar  investigation  by  the  People  for  frauds 
that,  perchance,  were  not  discovered  till  the 
time  for  the  ordinary  statutoij  election  contest 
had  passed,  such  a  proceeding.  The  incum- 
bency, in  all  such  cases,  is  a  public  wrong;  and 
for  this  reason  the  People  demand  the  removal. 
The  office,  like  a  franchise,  in  an  important 
sense  belongs  to  the  People:  and  they  simply 
assert  their  right  to  have  it  filled  according  to 
law,  regardless  of  tbe  private  interest  of  a^y 
contestant  or  claimant. 

Missouri  has  a  constitutional  provision  like 
tbe  one  before  us.  The  Supreme  Court  of  that 
State  declares  that  the  election  contests  referred 
to  have  "  no  relation  to  quo  learrttnto  proceed- 
ings;" and,  further:  "A  quo  warranto  pro- 
ceeding in  tbe  circuit  court  ia  not  an  election 
cootest,  in  the  same  sense  in  which  those  terms 
are  used  In  tbe  third  and  ninth  sections  of  the 
Constitution.  That  proceeding  only  deter- 
mines that  the  person  holding  the  office  Is  or  is 
not  a  usurper.  But,  ousting  him,  if  the  court 
finds  against  him.  it  adjudges  tbe  rie:ht  to  tbe 
offlcetono  one."  States.  Franeie,  88  Mo.  557, 
8  West.  Rep.  295. 

It  follows  from  the  foregoing  that,  iu  our 
judgment,  statutes  passed  by  tbe  Legi^turv, 
in  obedience  to  tbe  constitutional  mandate  ni 
the  subject  of  contested  elections,  do  not  pre- 
vent inquiry  by  quo  warranto  by  the  People 
into  usurptaiions  and  unlawful  holdings  of 
office. 

We  are  aware  that  this  conclusion  is  not  in 
harmony  with  tbe  view  taken  in  Ohio  and  Mia- 
souri,  under  oonslitational  provisions  substan- 
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dally  similar.  State  t.  Marhto,  IS  OUo  St. 
114;  State  t.  FraneU,  supra.  But,  with  all 
due  respect  to  those  able  courts,  we  bellere  it 
rests  upon  souuder  priuciples  of  law,  as  well 
as  wiser  coDsideratioos  of  public  policy. 
Surely,  doubts,  if  they  existed,  should  be  re- 
solTed  iu  favor  of  this  jurisdiction  by  the 
courts.  It  is  a  matter  of  tbe  greatest  public 
importance  whether  iaellglble  or  disqualified 
peiaons,  or  persons  who  by  election  frauds 
Dave  secured  an  apparent  majority  of  the 
votes,  shall  he  permitted  to  usurp  and  hold 
public  offices.  £xcept  on  legislation,  consti- 
tutional or  statutory,  so  clear  as  to  he  irresistible, 
the  voice  of  the  people  In  this  matter  should 
not  be  silenced.  Toe  cases  mentioned  have 
not  passed  unchallenged. 

In  Kane  v.  Peof^,  4  Neb.  609.  the  court, 
per  Lake,  Ch.  J.,  ipeaklng  with  reference  to 
the  opinion  in  v.  Martovi,  tupra,  says: 

"Bideed,  even  if  our  Constitution  were  the 
same  as  that  of  Ohio  In  tbis  respect,  still  we 
should  hesitate  long  before  adopting  the  con- 
clusion that  a  contest  under  the  Statute  was 
tbe  exclusive  mode  of  determining,  in  all  cases, 
between  conflicting  claimants  wt  an  office. 
We  should,  as  at  present  advised,  be  strongly 
inclined  to  hold  that  the  remedy  by  gteo  war- 
ranto Btni  remained  as  a  concurrent  remedy,  to 
be  resorted  to  at  the  option  of  the  State,  or  of 
one  claiming  an  office,  against  an  Incumbent 
wrongfully  holding  the  sarae." 

It  will  be  observed  that  we  do  not  go  bo  far 
as  the  view  thus  foreshadowed  in  the  foregoing 
caaa. 

The  opinion  in  People  t.  Halt,  mpra,  ad- 
verts to  iStofe  V.  Mafiow  as  taking  a  view  con- 
trary to  the  one  announced,  llie  disagree- 
ment is  disposed  of  by  saying  that  the  case 
mentioned  was  put  upon  a  peculiar  require- 
ment of  the  Ohio  Constitution;  but  the  line  of 
reasoning  adopted,  and  the  language  employed^ 
are  such  as  to  convince  us  that,  had  the  Ohio 
provision  existed  in  New  York,  the  Ohio  doc- 
trine would  not  have  been  followed. 

8.  The  declaration  in  section  8,  article  7,  of 
the  Constitution,  that  the  ballots  may  be  ex- 
amined in  contested  elections,  does  not  limit 
this  examination  to  such  proceedings.  Tbe 
right  mentioned  has  slways  been  freely  exer- 
cised in  gvo  warranto,  which  is  the  common- 
law  method  of  inquiring  into  election  frauds. 
And  the  purpose  of  this  provlsioD  was  to  give. 
In  the  election  contests  authorized  by  section  12 
of  the  same  article,  already  considered,  the 
I»ivilege  of  inspecting  and  comparing  ballots, 
not  to  withdraw  it  from  the  proceeding  In 
which  theretofore  it  bad  been  universally  exer- 
cised. Tbe  leading  object  of  said  section  8 
was  to  preserve  the  purity  of  the  ballot  by  in- 
sniing  us  secrecy;  but,  lest  the  language  Indi- 
catiug  this  intent  should  be  carried  too  far,  and 
become  the  means  of  perpetrating  fraud,  the 
privilege  in  question  was  carefully  extended  to 
election  contests,  in  which,  perhaps,  It  might 
otherwise  have  been  challen^. 

4.  Chapter  S8,  Code  Civ.  Free.,  la  a  auhstl- 
tute  for  the  original  common-law  oao  warranto 
remedy.  It  prescribes  au  enlarged  proceeding, 
suhstantlally  by  Information  in  the  nature  of 
quo  warranto,  and  furnishes  the  exclusive 
method,  so  far  as  district  courts  are  concerned, 
for  Investigating  nsurpations  of  office.  The 


dl^ct  attorney  having  refused  to  act  in  the 

E resent  case,  relator  was  expressly  authorized 
y  this  Statute  to  institute  the  {rnxKedinc.  Be- 
ing a  "  freeholder,  resident  and  elector^wlthin 
the  City  of  Denver,  relator's  capacity  to  pro- 
ceed in  the  name  of  the  People  cannot  be  chal- 
lenged on  the  ground  of  insufficiency  of  inter- 
est. The  fact  that  he  was  the  opposing  candi- 
date, and  claims  to  have  received  a  majority  of 
the  votes  legally  cast,  does  not  wtnrk  his  dis- 
quallflcation.  It  may  be  that  he  is  more  in- 
terested in  vindicating  bis  alleged  private  rights 
than  he  is  in  redressing  the  supposed  pm)lic 
wrong.  But  this  fact,  u  it  be  a  fact,  does  not 
justify  our  refusal  to  investigate  in  this  case 
tbe  aUeged  tisurpation,  and  reader  such  judg- 
ment as  the  law  permits,  and  the  public  wel- 
fare requires.  A  certain  degree  of  interest  on 
the  part  of  relators  in  quo  vxaranto  proceed- 
ings is  generally  deemed  requisite;  and  the 
officious  intermeddling  by  parties  having  ab- 
solutely no  interest,  either  as  taxpayers  or 
voters,  is  disfavored.  But,  since  the  Constitu- 
tion commands  tbe  Legislature  to  desi^mate  the 
courts  and  judges  by  whom  the  several  claases 
of  election  contesta  shall  he  tried  likewise  to 
regulate  the  manner  of  trial,  we  are  of  oidnlon 
that  the  forum  and  procedure  prescribed  In 
obedience  to  this  command  are  exclusive  as  to 
tbe  kind  of  contests  referred  to,  though  the 
Statute  would  otherwise  be  held  cumulative. 
To  this  extent,  the  constitutional  mandate  re- 
quires a  departure  from  the  rule  laid  down  by 
the  authorities  mentioned  in  the  first  part  of 
this  opinion.  No  auch  constitutional  provisim 
existed  when  those  opinions  were  written. 
Therefore,  in  so  far  as  re'ator  seeks  to  give  the 
present  proceeding  the  character  of  an  election 
cbntest  purely,  he  must  fail.  By  refusing  to 
avail  himself  of  the  method  provided  in  pur- 
suance of  the  constitutional  fiat,  for  trying  his 
right  to  tiie  office,  he  has  walvra  his  personal 
claims  in  connection  therewith.  The  provis- 
ions of  our  Information  Statute,  pennitting 
the  court,  as  a  secondary  matter.  In  proper 
cases,  to  adjudicate  a  contestant's  claim  to  tbe 
office,  do  not  aid  him;  for  this  is  not  a  case  in 
which  such  relief  would  be  proper.  Relator 
is  in  no  better  attitude  than  if  he  had  made  his 
contest  before  the  board  of  supervisors,  and 
been  there  defeated.  But  the  People,  as  we 
have  seen,  had  no  power  to  invoke  that  ]ko- 
ceedtng,  nor  rould  they  have  been  imule  parties 
or  privieB  thereto.  And  this  is  an  additional 
reason  why  the  estoppel  which  applies  to  re- 
lator, so  far  as  his  private  Interest  is  concerned, 
should  not  affect  them.  People  v.  Bail,  tupra; 
State  V.  Bardie,  1  Ired.  L.  AH. 

Had  the  Legislature  entirely  failed  to  obey 
the  constitutional  command,  our  conclusion 
might,  in  this  particular,  have  been  different. 
We  might  under  such  circumstances,  have  held 
relator  entitled  to  tbe  private  relief  mentioned 
in  the  Information  Statute.  But  It  is  not  for 
us  to  here  anticipate  and  enumerate  the  in- 
stances when  election  contests  purely  may  be 
made  a  part  of  the  proceedings  hy  tnrormauott; 
and  we  nirhear  further  discussion. 

The  foregoing  views  harmonize  in  the  main 
with  those  expressed  by  the  two  opinions  in 
Barrow  v.  People,  tupra.  It  will  be  observed 
by  reference  to  those  opinions  that  the  specific 
objection  under  section  12,  a^de  7,  of  the 
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Constitution,  l&st  above  noticed,  was  not  tben 
coneideredi  In  ao  far,  however,  as  the  lan- 
guage there  employed  would  seem  to  recog;nize 
the  right  of  a  contesting  claimant  to  ignore  the 
oonaMOtional,  statutory  election-conieA  rem- 
edy, and  have  his  personal  claims  to  ofBoe  ad- 
Judicated  In  the  proceeding  by  information,  it 
u  qusJified  in  accordance  with  the  conclusion 
abore  stated.  Eotertalolng  the  views  already 
■announced  in  regard  to  the  validity  of  the  char^ 
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ter  provision  in  relation  to  contests  for  mayor, 
A  consideration  of  the  Statute  lodging  in  the 
county  court  jurisdiction  to  try  contests  for 
"  town"  officers  is  unnecessary.  For,  what- 
ever meaning  we  should  assign  to  the  word 
* '  town,"  the  provirion  would  have  no  applica- 
tion to  Denver. 

The  demurrer  should  have  been  overruied,  and 
the  Judgment  ie  aeeordingly  revened. 


INDIANA  SUPREME  COURT. 


William  MOELLERING,  Appt., 
Edwin  EVANS. 


(- 


.Ind. 


1.  EverjroM  must  so  n^or  hla  prop- 
erty as  not  to  injure  the  property  of  another. 

S.  "ThB  mMWiiM  of  dfcmmgea  tor  remor- 
ins  Uie  ta>teral  mpport  to  laod  whereby  It 
filQKS  ani3  falls  away  is  not  the  cost  of  restoring 
It,  but  the  diminution  of  the  value  of  the  lot  by 
reason  of  the  Bot. 

The  nainrml  rlffht  of  liat wml  Bopport 
to  laad  d(»ea  not  extend  to  bnilalngs 
placed  tfaereou,  and  an  adjacent  proprietor  Is  not 
UaUe  for  the  ^vto^  way  of  the  earth  on  account 
of  hla  ezoavoUons  If  he  has  exercised  teasonable 
oare,  and  the  earth  would  not  have  given  away 
ezoept  for  the  added  weight  of  the  buildings. 

-4*  It  la  proper  to  limit  the  re-Groa»^- 
Malxuttlon  of  a  witness  who  has  been  exam- 
ined and  folly  oross-examlned  and  subeequently 


recalled  and  re-ezamlned  In  chief,  to  the  matten 
testtfled  to  by  the  witnen  upon  such  re-examina- 
tlon. 

November  28, 1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Allen  County  in  fa- 
vor of  plaintiff  in  an  action  to  recover  wtmages 
for  the  sinking  and  falling  away  of  idaintiff's 
land  because  of  the  alleged  removal  by  defend- 
ant of  lateral  support.  Beteraed. 
The  case  is  fully  stated  in  the  opinion. 
Mr.  T.  E.  Elliaon  for  appellant. 
Meam.  Bell  *  Horrie  for  appellee. 

01da«  J.,  delivered  the  opinion  of  the  court: 
This  Ib  an  acdon  by  the  appellee  against  the 
appellant  for  damages  caused  to  certain  lots 
owned  by  the  appellee  by  reason  of  the  excava- 
tion of  the  lands  adjacent  th^to  by  the  appel- 
lant, permitting  appellee's  lots  to  cave,  and 
causing  the  destructlCMi  of  his  fences  and  bam 
upon  the  lots,  and  greatly  depreciating  the  value 


NOTB,— fiiffht'to  tue  and  tmprow  one^s  own  prop- 
erty. 

Every  man '  is  entitled  to  the  ordinary  and  nat- 
ural use  and  enjoyment  of  bis  property;  he  may 
«ut  down  the  forest  trees,  clear  and  cultivate  hfs 
luid,  altbougb  in  so  doing  he  may  dry  up  the 
■ouroe  of  his  neighbor's  sprlnfts,  or  remove  the 
natural  barrier  against  wind  and  storm.  Pa.  Goal 
Co.  V.  Sanderson,  4  Cent  Rep.  180, 118  Pa.  U6. 

It  is  a  maxim  of  the  oommoa  law  that  the  owner 
of  the  soli  has  absolute  dominion  over  the  same  In- 
deflnttely,  above  and  below  the  surface;  and  that 
whatever  damages  to  others  he  may  oooaalon  by 
bis  rightful  command  over  his  own  soil  is  damnum 
-oba^ua  injuria.  Bawstron  v.  Taylor,  11  Bxch.  860; 
Ghuonon  v.  Harcadoo,  10  Allen,  VXr,  Luther  v.  Wln- 
ntahnmet  Co.  ft  Cuab.  171;  Flagg  v.  Woroeeter,  18 
Gray,  601;  Dickinson  v.  Worcester,  7  AUen,  10.  To 
the  same  effect  are  Franklin  v.  Plsb,  18  Allen,  211; 
-Oredey  v.  Maine  Cent.  R.  Co.  58  Me.  SOO:  Bowlsby 
T.  Bpett,  8t  N.  J.  Ib  8B1;  Petdgrew  v.  BvansvUte,  26 
WIb.  XeSt  8  Am.  Bep.  80;  Hoyt  v.  Hndson,  ST  Vis. 
668,  0  Am.  Bep.  473;  O'Connor  v.  Fond  du  Lao.  A.  k 
P.  B.  Co.  68  Wis.  588.  38  Am,  Rep.  768;  Taylor  v. 
Ftokas,  04  lad.  107, 81  Am.  Bep,  114;  CUro  A;  V.  B. 
Oo.  V.  Stevens,  78  Ind,  STO,  88  Am,  Bep.  180;  Olbbsv. 
WUUams, »  Kan.  814. 87  Am.  Bep,  841;  Barkley  v. 
Wlloor,  88  N.  T.  140,  40  Am.  Bep.  510;  Acton  v. 
BlundelU  12  Mees.  k  W.  884;  Phelps  v.  Nowlen.  72 
N.  Y.8e,S8Am.  Bev,08;  Butlo- v.  Peck,  16  Ohio  St, 
BBfi. 

Where  the  maxim  eie  vtert  tuo  vt  oHenum  non 
IcedOB  Is  applied  to  land,  it  Is  subject  to  a  certain 
modifloation,  it  being  necessary  for  tiie  plaintiff  to 
sbow,  not  only  that  he  has  sustained  damage,  but 
that  the  defendant  has  caused  it  by  going  beyond 
what  Is  neooesnry  In  order  to  enable  him  to  have  the 
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natural  use  of  hSs  own  land.  West  Cumberland 
I.  ft  8.  Go.  V.  Kenyon,  L.  B.  11  Ch.  DIv.  788:  Fa.  Coal 
Co.  V.  Sanderson,  4  Cent.  Bep.  4B1, 113  Pa.  128. 

A  land  owner  may  change  the  grade  of  its  sur- 
face, and  If,  In  the  absence  of  grant,  prescription 
or  mutual  stipulation,  mere  surface  water  or  the 
natural  drainage Js  displaced,  obstructed  or  caused 
to  aooumutate  upon  adjoining  land,  or  upon  a 
Ktreet  or  highway,  no  right  of  action  arises.  Baws- 
tron V.  Taylor,  11  Bxch.  869;  Oannon  v.  Hargadou, 
10  Allen,  106;  Luther  v.  Winulrimmet  Co.  9  Onsh. 
171:  Horrlll  v.  Hurley,  120  Mass.  89;  PaAs  v.  New- 
buryport,  10  Gray,  28;  Flagg  v.  Woroeeter,  18  Gray, 
601;  Dickinson  v.  Woroeeter,  7  Allen.  19;  Bangor  v, 
Lansil,  U  Me,  681;  Ooodale  v,  Tuttle,  20  N.  T. 
4S9. 

nie  general  wtmmon-law  rule  h  that  "the  right 
of  an  owner  of  land  to  occupy  and  improve  it  In 
Buoh  manner  and  for  .such  purpoaee  aa  he  may  see 
tit,  either  by  changing  the  surface  or  the  erection 
of  buildings  or  other  structures  thereon,  h  not  re- 
stricted or  modified  hy  the  fact  that  his  own  land 
Is  situated  with  reference  toithat  of  adjoining 
owners,  that  an  alteration  in  the  mode  of  its  im- 
provement or  occupation  In  anyjportlon  of  It  will 
cause  wateo!',  which  may  aooaraulate  thereon  by 
rains  and  snows  falling  on  Its  surfcce.or  flowing  on 
to  it  over  the  surface 'of  adjacent'jots,  either  to 
stand  in  unusual  quantities  on  other  adjacent  lands 
or  pass  Into  and  ovva  the  same^ln  greater  quantities 
or  In  other  dlreotlona  than  they  were  acoustomed 
to  flow.  Oannon  v.  Hargadon,  10  Alien,  108,  lOB; 
Oould,  Waters,  407. 

By  the  civil  law,  ttte  tower  of  two  adjacent  es- 
tates owes  a  servitude  to  the  upper  to  receive  all 
the  natural  dndoage:  and  the  lower  owner  oannot 
redact,  nor  oan  tite  upper  withhold,  the  supply,  ^- 
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of  tbe  lots.  Issue  was  joined  od  tfae  complaint 
hy  genraiHl  denial,  and  a  trial  had,  TeeultiiiK  in 
a  verdict  and  judgment  in  favor  of  appellee 
against  the  appellant  for  $800.  There  was  a 
motion  for  new  trial  by  the  appellant  OTemiled, 
and  exceptions,  and  tbe  ruling  la  assigned  as 
error. 

The  first  error  presented  and^discussed  is  sus- 
taining an  objef!tu>D  to  a  queation  propounded 
to  appellee  while  testifying  as  a  witness  in  his 
own  behalf.  The  appellee  was  recalled  aa  a 
witness,  and  was  askeci  on  examination  in  chief, 
and  testified,  as  to  date  he  had  sold  one  of  tbe 
lota,  that  he  sold  it  In  October,  1888,  and  that 
the  principal  fnit  of  the  earth  which  had  caved 
or  uipped  off  from  the  lot  bad  slipped  off  be- 
fore he  sold  the  lot;  that  a  large  quantity  of 
tbe  dirt  right  under  the  stable  dropped  off  or 
fell  off.  During  the  course  of  the  cross-exam- 
ination the  counsel  for appellantputthe follow- 
ing question  to  the  witness:  "Don't  you  know 
that  could  be  filled  in  there  for  twenty-five 
cents  a  yard?"  There  was  an  objection  to  tbe 
question,  and  the  objection  sustained,  and  ez- 
cepUoQ  taken  at  the  time. 

There  was  no  error  in  this  ruling.  The  wit- 
ness was  recalled  to  fix  tbe  date  of  tbe  sale  of 
tbe  lot  and  to  testify  as  to  whetber  the  injury 
to  tbe  lot  had  occurred  before  or  after  the  sale. 
Tbe  witness  had  not  testified  on  such  examina- 
tion as  to  ttie  amount  of  earth  which  bad  slid 
off  prior  to  tbe  sale,  nor  as  to  the  amount  of 
tiie  aamagedone.  The  witness  had  been  upon 
the  witness  atand,  and  been  examined  in  chief, 
and  fully  cross-examined;  and  was  recalled  to 
testify  to  those  particular  facts,  and  it  was 
proper  to  limit  the  cross-examination  to  the 
particular  matter  testified  to  by  the  witness 
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when  recalled,  and  the  qaestlon  propounded 
did  not  relate  to  and  was  not  germane  to  the 
matter  of  which  tbe  witness  spoke  in  his  exam- 
ination in  chief. 

Tbe  nextquestion  discussed  is  the  giving  and 
refusal  of  instructions  by  tbe  court.  The  comt 
gave  the  following  instructions: 

"1.  There  Is  Incident  to  land,  In  its  natural 
condition,  a  right  to  support  from  the  adjoining 
land;  And  If  land  not  subject  to  artificial  prea- 
sure  sinks  or  falls  away,  in  consequence  of  tbe 
removal  of  such  support,  the  owner  is  entitled 
to  damages  to  tbe  extent  of  the  injury  sustained. 
The  measurement  of  damages  in  such  case  is 
not  the  cost  of  restoring  tbe  land  to  its  tomer 
condition  or  sltuatitm,  or  of  buildliu;  a  wall  to- 
support  it,  but  it  U  tbe  diminutlcm  in  value  of 
the  plaintiff's  land  by  reason  of  the  acts  of  the 
party  removing  the  support. 

"2.  If  you  nod  from  tbe  evidence  that  the 
defendant  in  this  case  removed  land  adjoining 
plaintiff's  in  the  manner  charged  in  the  com- 
plaint, then  the  measure  of  dama^  would  be 
the  diminution  in  value  of  plaintiff's  land. 

"S.  If  you  find  from  tbe  evidence  that  the 
defendant  in  this  case  removed  land  adjoining 
plaintiff's,  as  charged  in  the  complaint,  and  as 
a  result  of  such  removal  the  fences  and  build- 
ings on  plaintiff's  lands  were  destroyed  or  in- 
jured, in  estimating  tbe  damages  you  may  ocm- 
aider  such  injury  to  tbe  feoces  and  buifdinga 
on  plaintifTs  premises,  if  any." 

Instructions  1  and  2  given  by  the  court  prop- 
erly stated  tbe  law  as  to  the  measure  of  dam- 
ages to  tbe  lots. 

It  is  an  old  and  true  maxim  that  everyone 
must  80  enjoy  his  property  as  not  to  injure  the 
property  of  another,  and  this  was  interpreted 


thooffb  eHOtet,  for  the  sake  of  Improving'  Us  land, 
Booordlng  to  the  ordinary  modes  of  good  hua- 
bandrjr,  may  somewhat  Interfere  with  the  natural 
flow  ol  the  water.  Martin  v.  Jett,  12  La.  G01;  Latti- 
more  v.  Davis,  U  La.  161;  Hays  v.  Hays,  19  La.  8U; 
Adams  V.  HarrlsDo,  4  La.  Ann.  UB;  IMahonssaya 
V.  Jndloe,  18  La.  Ann.  6W;  Hooper  v.  wnunscm,  15 
La.  Ann.  487;  Barrow  v.  laundry.  Id.  681;  Minor  v. 
Wriifht,  16  La.  Ann.  Ifil;  Oillls  v.  Nelson,  Id.  275; 
Bowman  r.  New  Orleaoa,  27  La.  Ann.  5Q2;  Kauff- 
man  V.  GricsMner,  tt  Pa.  416, note,*  JllUer  v.  Lau- 
bftoh.  4T  Pa.  147;  Hays  v.  HlnUenian,  68  Pa.  884; 
Bentav.  Armatronff.S  Watt8&S.40:  Butler  v.  Peek, 
16  Ohio  St.  8U;'TooUe  v.  Clifton,  82  Ohio  St.  217; 
Cltllham  V.  Madison  Go.  B.  Co.  49  lU.  4S4;  Oormley 
V.  Sanford.  SS  lit  U»;  Hloks  v.  SOUman,  SB  III.  265; 
Overton  v.  Sawyer,  1  Jonea,  L.  806;  Porter  v.  Dur- 
hfun,  74  If.  0. 767;  Laumler  v.  Francis,  28  Ho.  181; 
Jones  T.  Hannovan,  66  Mo.  462;  Livingston  v.  Mc- 
Donald, 21  Iowa,  100;  Ogbom  r.  Connor,  46  CaL  348; 
Blown  V.  KfoAlltolier,  88  OaL  578;  Ooldsmlth  v.  Blsaa, 
58  Oa.  186;  HoOormlok  v.  Kansas  City,  Bt.  J.  &  0.  B. 
R.  Co.  70  Mo.  SSe;  Gould,  Waters,  466. 

The  rule  of  the  common  law  Is  aooepted  In  Eng- 
land, HaMachusetts,  Maine,  Vennoat,  New  York, 
Rhode  Island,  New  Jersey  and  Wlsoonsin.  that  a 
land  owner  may  appropriate  to  bis  own  use  or  ex- 
pel from  fais  land  fill  mere  sorface  water  or  super- 
holally  percolating  waters,  and  any  peiaon  from 
whose  land  It  Is  withheld  or  whose  water  supply  is 
depleted,  will,  in  the  absence  of  an  express  grant, 
have  no  right  of  action  for  snoh  dlvezalon  orob- . 
Btruotlon.  Oreatrex  v.  Hayward,  8  Bxch.  281; 
Wood  V.  Wand,  3  Excb.  748:  Broadbeot  v.  Rams- 
iKrtham,  11  Bzcfa.  601^  Kavratron  t.  Taylor,  Id.  86^, 
Barkley  T.  WDoox,  86  N.  T.  llik  Buffum  v.  Harris, 
5  B.  I.  248;  Chatfleld  v.  Wilson,  28  Vt.  4ft.  See  En- 
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nor  V.  Barwell.  2  GUT.  410, 423,  et  Mg.;  Curttoa  r.  Ay- 
raalt,  4T  N.  T.  78. 

In  Maseaohuaetts  and  New  Jersey  an  owner  of 
land  may  ereot  structures  upon  it  of  any  else, 
height  or  depth,  Irrespective  of  their  effect  upon 
mere  aorftme  water  «■  the  natural  drainage.  PaAa 
V.  Newbuiyport,  10  Qny,  28;  Bates  v.  Smith,  lOO- 
Man.  181;  Dowlsby  7.  Speer,  81  N.  J  .  L.  Slil:  Gannon 
V.  Margadon,  10  Allen,  106. 

in  New  Hainpsblre  a  land  owner  may  disturb  tbe 
natural  drainage  only  to  the  degree  nnrr— ir  j  In 
tbe  reasonable  uae  at  bis  own  land;  and  what  to- 
such  reasonable  use  la  ordinarily  for  the  Jury  to 
determine  <mly  under  appropriate  InBtruotions. 
Bosett  V.  SallBbary  Mfg.  Co.  48  N.  H.  600;  Swatt  v. 
Gutta,  OD  N.  H.  488.  See  Hoyt  v.  Hudson,  ST  Wia., 
666,  and  Hurdman  v.  North  Baetem  B.  Co.  Lk  B.  8 
C.  P.  DlT.  168,  as  to  reasonable  use.  See  also  Will- 
iamson T.  Look's  Creek  Canal  Co.  76  N.  C.  478. 

The  oourta  of  Pennsylvania,  Illtnola,  North  Car-  - 
ollna,  OaUfomlm  and  Louisiana  have  adopted  the 
clvU-law  rule,  and  It  has  been  referred  to  with  ap- 
proval    tbe  oonrta  of  Ohio  and  Missouri  Tootle ' 
V.  Clifton,  22  Ohio  8L  947;  BarUey  t.  Wilooz,  80  N, 
Y.  140, 146. 

In  States  where  the  rule  of  the  civil  law  prevaOa. 
It  appears  that  the  owner  of  dty  property  may  be 
held  to  a  stricter  liability  respecting  surface  water 
than  the  owner  of  an  estate  In  an  agricultural  dia- 
trlot  Bentz  v.  Armstrong,  8  Watts  &  S.  40;  Young 
V.  Leetlom,  97  Pa.  361;  Vanderwlele  v.  Taylor.  06  N. 
T.  841;  Llvlngraton  v.  McDonald,  21  Iowa,  160;  Whit- 
ney V.  Sanders,  8  Plttsh.  L.  J.  286;  Phloij?  v,  Au- 
gusta, 47  Ga.  260;  Freudeusteln  v.  H^ne,  6  Ho.  App. 
287;  Oormley  v.  Sanford,  60  111.  ISO;  Gould,  Wateil» 
408.  See,onBameBnbJeot,Joi'danv.8t.Panlc4)O..R. 
Co.  post, — . 
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in  the  case  of  Taylor  v.  FicJeas,  64  lad.  167,  to 
meao  "that  everyone  must  so  eojoy  hia  proper- 
ty, according  to  his  legal  right,  as  not  to  injure 
the  legal  right  in  the  property  of  auotber. "  The 
lot^noer  has  the  legal  right  to  support  to  bis 
lot  from  the  adjoining  land.  If  such  support 
be remored, and  bj'ieaBonof  such Temoral  the 
]flt  caves,  and  is  Injured,  by  reason  of  which 
the  lot-owDOTSuffers damages,  he  has  a  rigfatof 
action  against  the  person  removing  the  supi^rt 
for  the  amount  of  the  damages  sustained  to  the 
land.  The  measure  of  damages  is  the  diminu- 
tion in  the  value  of  the  lot  or  land.  That  is  a 
matter  easily  arrived  at, — the  difference  in  the 
value  of  the  lot  by  reason  of  the  injury.  Thus 
the  damages  sustained  may  be  arrived  at  with 
reasonable  certainty  and  withoiit  complication. 
To  pursue  any  other  course  to  arrive  at  the 
damage  we  enter  a  field  of  uncertainty,  involv- 
ing the  cost  of  tabor  and  material  to  supply  the 
support  removed,  the  manuer  of  its  construc- 
tion, its  sufBcieoey  and  durability,  and  when 
completed  we  have  a  different  support,  or  a 
support  of  different  material,  and  an  artificial 
instead  of  a  natural-one. 

Sutherland  on  Dam^s  states  the  law  as  fol- 
lows (vol.  3,  pp.  417,  418):  "There  is  incident 
to  the  land,  in  its  natural  condition,  a  right  of 
support  from  the  adjoining  land;  and  if  land 
not  subject  to  artificial  pressure  sinks  and  falls 
away,  in  coneequence  of  the  removal  of  such 
lapport,  the  owner  Is  entitled  to  damages  to  the 
extent  of  the  injury  sustained.  The  measure 
of  damages  is  not  the  cost  of  restoring  the  lot 
to  its  former  situation,  or  building  a  wall  to 
support  it,  but  it  is  the  diminution  of  value  of 
the  plaintiff's  lot  by  reason  of  the  defendant's 
act."  IfeOuire  t.  Grant,  25  N.  J.  L.  8S6. 

Instructions  1  and  2  properly  stated  tbe  meas- 
ure of  damages,  but  instruction  3  Is  erroneous. 
It  tells  the  jury,  as  we  interpret  it,  that  if  the 
defendant  removed  the  lateral  support  he  would 
be  liable  to  the  plaintiff  for  the  ciamages  result- 
ing to  the  buildmgs  thereon,  regardless  of  the 
manner  in  which  the  same  was  done, — whether 
the  injury  was  caused  by  the  negligent  and 
careless  manner  ia  which  the  dirt  was  removed, 
or  whether  it  was  removed  In  a  careful  or  pru- 
dent manner.  It  may  be  claimed  that  as  the 
complaint  (barges  that  the  defendant  negligent- 
ly, unskillfully.  and  carelessly  did  such  work, 
he  caused  the  sides  of  the  lots  to  cave  and  pro- 
duced the  injury,  and  that  as  the  charge  tells 
the  jury  that  if  they  find  the  defendant  removed 
the  soil  adjoining  plaintiff,  as  charged  in  the 
complaint,  and  as  a  result  of  such  removal  the 
fences  and  buildings  were  destroyed,  the  de- 
fendant is  liable,  that  the  instruction  was  to  the 
effect  that  if  the  injury  resulted  from  the  care- 
lessness and  negligence  of  the  defendant  in  re- 


moving the  lateral  support  he  would  be  liable; 
but  we  do  not  think  the  charge  warrants  this 
construction.  The  jury  are  nowhere  told  in 
the  instructioQB  as  to  the  nature  of  the  charge 
in  the  complaint,  or  told  that  there  would  be 
any  difference  In  the  liability  of  the  defendant 
whether  the  earth  was  recAoved  In  a  caxeleas 
and  negligent  manner,  by  reason  of  which  neg- 
ligence the  inju^  resulted,  and  the  Uabili^  for 
the  damage  to  the  buildings  If  the  excavation 
had  been  made  la  a  caxeftu  and  pmdent  man- 
ner. 

Washburn  on  Real  Property  {vol.  3,  p.  880) 
states  the  law  as  follows:  "Of  a  nature  some- 
what akin  to  the  easement  of  light  connected 
with  the  ownership  of  a  bouse  is  that  of  sup- 
port, or  tlie  right  of  having  one's  land,  and  the 
structures  erected  thereon,  supported  by  the 
laud  of  a  neighboring  proprietor.  The  propo- 
sition may  he  stated  thus;  A,  owning  a  piece 
of  land  without  any  buildings  upon  it,  has  a 
natural  right  of  lateral  au^^ort  for  his  land 
from  the  adjoining  land.  This  right  exists  in- 
dependent of  grant  or  prescription,  and  is  also 
an  absolute  right;  so  that  if  his  neighbor  exca- 
vates the  adjoining  land,  aud  in  consequence 
A's  land  falls,  he  may  have  an  action,  although 
A's  excavation  was  not  carelessly  orunskillfufly 
performed.  This  natural  right  does  not  extend 
to  any  buildings  A  may  place  upon  his  land, 
and  therefore  if  A  builds  his  house  upon  the 
verge  of  his  own  land  he  does  not  therebr  ac- 
quire a  right  to  have  it  derive  its  support  from 
tne  land  adjoining  it  until  it  shall  have  stood 
and  had  the  advantage  of  such  support  for 
twenty  years.  In  the  mean  time  such  adjacent 
owner  may  excavate  his  own  land  for  such 
purposes  as  he  sees  fit,  provided  he  does  not 
dig  carelessly  or  recktesafy;  and  if  In  so  doing 
the  adjacent  earth  gives  way,  and  the  house 
falls  by  reason  of  the  additional  weight  thereby 
placed  upon  the  natural  soil,  the  owner  of  the 
house  Is  without  remedy.  It  was  hia  own  folly 
to  place  !t  there." 

'This  doctrine  is  fully  supported  by  the  au- 
thorities. Moody  V.  MeGleuajid,  84  Am.  Dec. 
771;  BeardY.  MtirpAy.dBAm.  Dec.  698;  Okar- 
less  V.  Hankin,  S3  Mo.  666,  66  Am.  Dec.  644, 
and  not«.  649;  Laaala  v.  JBotltrook.  4  Paige,  169. 
25  Am.  Dec.  524. 

The  third  Instruction  ^ven  by  the  court  was 
erroneous,  and  for  this  error  the  cause  must  be 
reversed.  What  we  have  said  in  regard  to  the 
instructions  given  shows  that  the  mstmctions 
asked  for  by  appellant  on  the  question  of  dam- 
ages were  erroneous,  and  were  properly  re- 
fused. 

Judgmmt  meraed,  at  eott*  <^  appdlee,  tmtk 
in^ruetiona  tonutain^fnt^ionJvrnmBtriaL 


ALABAMA  SUPREME  COURT. 


Rebecca  J.  ADERHOLDT,  Jppt,, 
Sam  HEXR  Y  «t  at. 
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1.  Abon»fld*  porehMer, with  »  «tlp» 
Isitton  for  a,  good  and  ■ofltciont  title,  of 
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I  a  portion  of  lands  satdeot  to  a  vendor's  lien,  la 
entitled  to  have  the  remaining  porUons  of  the 
land  first  Bold  to  aatla^  the  lien, whether  the  same 
have  been  subsequently  sold  or  devised.  If  the  sub- 
seiiueot  aUenees  have  notloe,  aotual  or  oonstmo- 
tdva,  of  tbeanteoedent  oonv^ruoe. 

8.  When  a  Toklor  aells  part  of  »  fraet 
mlideet  to»  nBortgagewhlcdioovfln  the  en. 
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On  tract,  the  vendor  and  purahaaer  stand  on  Hie 
•une  level  and  mnit  oontributo  towards  pt^maot 
off  the  mortgace  in  proportion  to  their  eeveml  In- 
temta* 

S>  Pwrtlaa  to  a  volt  to  enfbroe  tbe  Ura 
flwttie  porehMe  priee  of  a  tract  of  land 
<diarged  by  a  testator  with  the  psymrat  of  a  ven- 
dor's lien  upon  that  and  other  lands,  and  wdd  for 
thatpurpoM.  are  not  estopped  by  the  decree  In 
that  suit  from  enf  ordny  contribution  by  a  pur- 
ehaaer  at  a  sale  under  the  decree,  who  purchases 
subject  to  the  original  lien,  towards  the  payment 
thereof. 

twnith  tbft  pajmeDt  of  a  Tendor*!  Um 

upon  fliat  and  otiiCT  lands,  and  Is  sold  fbrOiat 
purpose  and  the  purchase  money  not  pald,where- 
apon  it  is  resold  under  a  decree  In  a  proceedlafr 
to  enforce  the  hen  lor  such  purchase  money.  If 
the  purchaser  at  snoh  resale  bu^  sabfeottotbe 
original  ifen,  he  has  no  daltn  to  a  prefbienoe,  In 
respect  thereto,  over  tbe  devisees  of  the  other 
lands  subject  to  such  lien. 
B.  ApnrdiMerfbravaliiableemisidar- 
atton  of  a  portfon  of  land  Babifeet  toa 
Tondw**  liaiif  who  after  Om  vendor's  death 
purohases  other  lands  sabjeotthento,  which  are 
specially  oharged  with  the  payment  thereof,  and 
sold  for  that  purpose,  thereby  becomes  liable  for 
the  purchase  money,  and.  Instead  of  having  pref- 
erence over  devisees  of  oUier  portions  of  the  lands 
■o  subject,  mast  have  the  land  for  which  he  paid 
valueflrat  scad  under  the  vendor's  lien.and  the 
proceeds  applied  In  satisfaction  thereof,  at  least 
to  tbe  extent  of  the  unpaid  balance  which  he 
airioed  to  pay  for  the  lands  charged,  althouirh  he 
haslosttheUitterby  reaaonof  his  failure  to  pay 
tba  pntohaie  moneyand  their  belBg  sold  ander 
pronnnfllnii  to  enf(»vethe  Uen  themCtv. 

(UayS9,188B.) 

APPEAL  by  defendant,  Aderboldt,  from  a 
decree  of  the  Chancery  Court  of  Etowah 
Oouuty  fixing  the  oider  in  which  Beveral  par- 
cels oif  land  subject  to  a  vendw's  Hen  alioula  be 
acAd  for  the  paymrat  of  the  Mine.  Beeened. 

On  October  26, 1873,  one  J.  W.  Haddox  pur- 
chfwed  certain  lands  to  secure  the  purchase 
money  of  which  he  gave  his  notes,  which  by 
fluccesdve  tramfen  became  vested  In  one  Wara 

and  his  wife.   

Haddox  died  on  H»  96. 1876,  leaviiu  a  will 
by  which  he  appointed  bis  danAter  Hebecca 
JT  Maddox,  snbaequently  Aderboldt,  executrix, 
and  directed  a  part  of  the  lands  so  purchased, 
described  as  the  mill  tract,  to  be  sold  for  the 
payment  of  his  debts.  Rebecca  qualified  as  ex- 
ecutrix and  acted  as  such,  and  under  the  power 
contained  in  tbe  will  on  December  32,  1876, 
sold  the  mill  tract  to  W.  P.  PrickeU  and  C.  B. 
Haddox. 

On  Seplembor  2, 1879,  Ward  Sled  bis  bill  to 
enforce  ue  vendors  lien  for  the  balance  of  the 
purchase  money,  the  notes  remaining  unptdd, 
and  made  all  the  heirs  of  Maddox,  together 
with  Prickett,  parties  thereto. 

Ptickett  and  Maddox  did  not  pay  tbe  pur- 
chase money  fw  tbe  mill  tract,  and  the  execu- 
trix filed  her  hm  on  September  22, 1879,  to  en- 
force her  vendor's  lien  thereon ;  she  obtained  a 
decree  and  under  It  the  mill  tract  was  sold  to 
one  Bam  Henry,  who  paid  the  purchase  money 
therefor. 

Subsequently  a  decree  was  reached  in  the 
8  L.  R.A. 


Ward  suit  ordering  a  sale  of  the  whole  of  tbe 
lands  to  enforce  payment  of  the  porcbaae 
money  which  remained  unpaid  on  the  pmchase 
by  J.  W.  Maddox,  deceased. 

Thereafter  Henry  bought  Ward's  Intereet  in 
such  decree  and  filed  a  petition  to  ascertain  in 
which  order  the  various  parcels  of  the  lands 
formerly  belonging  to  J.  W.  Maddox  should  be 
sold  to  satisfy  Uie  decree  enforcing  the  vendor's 
lien. 

Froia  the  decree  rendered  by  tbe  chancellor 
upon  that  petition  Mrs.  Aderboldt  took  this  ap- 
peal. 

The  other  material  facts  appear  in  the  ojrfnion 
of  tbe  court 
Mr.  AaaoB  E.  Ooodhne  for  appdhut. 
Mmr*.  W.  B.  Denrnm  andWatta*  Bmm, 

for  appellees. 

Clopton,  J.,  delivered  tbe  opinion  of  the 

court: 

A  court  of  equity,  in  charging  land  sabject 
to  an  incumbrance,  which  has  been  auccesave- 
ly  sold  and  conveyed,  with  covenant  of  war- 
ranty, in  parcels  to  different  persons,  pursues 
the  inverse  order  of  alienation.  This  general 
rule  has  been  so  repeatedly  and  uniformly  af- 
firmed that,  as  has  Dsen  and,  it  should  be  le- 

rled  ra  Judicata.   MeHle  M.  D.  d  Mvt.  Iiu. 
V.  Buder,  86  Ala.  718;  PriekeU  t.  Btbert, 
76  Ala.  816. 

The  application  of  the  rule  rests  on  tbe  equi- 
table principle  that  an  incumbrancer,  having  a 
paramount  lien  on  the  entire  land,  shall  nrat 
exhaust  that  parcel,  the  sale  of  which  will  not 
prejudice  a  bona  fide  purchaser  of  anchor  par- 
cel In  order  to  successfully  invoke  tiie  pro- 
tectl<m  of  tbe  rule,  the  alienees  first  In  order 
must  be  bona  fide  purchasers,  and  the  auoces- 
sive  alienees  have  notice,  actual  or  construc- 
tive, of  the  antecedent  siale  and  conveyance. 
Want  of  notice  of  the  common  incumbrance  is 
not  requisite.  If  any  are  bona  fide  pur- 
chasers without  notice,  their  ris ht  to  hold  the 
property  discharged  of  tiie  mcnmbranoe  is 
governed  by  different  principles.  Generally, 
the  rule  may  be  invoked  whenever  tbe  alienee 
has  a  right,  as  wainst  tbe  common  vendor,  to 
have  the  parcel  bought  and  paid  for  hy  tdm 
free  from  the  incumbrance.  Facts  and  cir- 
cirnistances  affecting  and  quaU^ylng  the  rights 
and  equities  of  the  different  purchasers,  as  be- 
tween themsdves,  may  materially  modify  the 
application  of  the  rule.  It  will  not  be  applied 
If  its  application  works  injustice.  With  this 
gen«Bl  statement  of  the  rule  and  Its  quallflca- 
nons,  we  pasato  a  consideration  of  the  equities 
of  the  parties. 

A  bill  was  filed  by  the  transferees  of  a  note 
given  J.  W.  Maadox  for  a  part  of  the  pnr- 
chase  monOT  of  the  land,  miidi  had  been 
bought  bv  mm  io  October,  1872,  to  enforce  a 
vendor's  lien.  A  final  decree  of  sale  was  made 
io  November,  1688.  Maddox  having  died  be- 
fore tbe  filing  of  the  bill,  his  heirs  and  devisees 
were  made  defendants.  He  sold  and  convegred, 
in  his  lifetime,  parcels  of  tbe  land  to  dlffemit 
posons,  and  by  his  will  devised  a  part  of  tt  to 
be  sold  for  the  payment  of  his  debta,  and  other 
portions  to  some  of  his  children.  The  aUena- 
tions  first  In  the  order  of  time  bear  date  May 
25, 1876;  on  which  day  he  conveyed,  with  cov- 
enant ot  warranty,  by  tbiee^paiate.convi^- 
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aDces,  different  parcels  to  John  H.  Burton.  C. 
B.  Maddox,  and  F.  W.  L.  Maddoz.  It  is  aat- 
istiictorily  shown  by  the  evidence  that  the  first 
two  conveyances  were  made  on  a  valoable  con- 
sideration. The  last  is  a  voluntary  conveyance. 
As  to  Burton,  the  evidence  discloses  no  fact  or 
circumstance  which  impairs  or  displaces  bis 
right  to  a  preference  over  the  others.  Being  a 
bona  fide  purchaser,  with  a  stipulation  for  a 
good  and  unincumbered  title,  he  is  unquestion- 
ably entitled  to  have  the  other  portions  of  the 
land  sold  before  hia  ia  resorted  ta  G.  B.  Had- 
doz,  though  a  purchaaerfor  a  valuable  con^> 
eradon,  occupies  an  entirely  different  position, 
as  will  be  hereafter  shown. 

The  next  point  of  consideration  relates  to  the 
equities  between  appellee  Henry  and  the  dev- 
isees; to  a  clear  understandiof;  of  which  a 
statement  of  other  facts  is  requisite.  On  the 
same  day  on  which  the  conveyances  above 
mentioned  were  made,  J.  W.  Jnaddoz  made 
bis  will,  and  died  a  few  days  thereafter.  By 
the  will,  power  was  conferred  on  the  executrix 
to  sell  for  the  payment  of  his  debts  those  parts 
of  the  land  designated  in  the  record  as  iJie 
"Mill  Tract,"  and  a  half  interest  in  three  acres 
previously  conveyed  to  C.  B.  Maddox,  and  also 
one  acre  on  wbidi  the  store-bouse  stood.  The 
ezecntrlz  executed  the  power  of  sale  Decem- 
ber as,  1876.  At  the  sale,  0.  B.  Maddox  pur- 
chased the  one  acre,  and  the  half  interest  in  the 
three  acres;  the  purchase  money  for  which  he 
paid.  C.  B.  Maddox  and  Prickett  purchased 
the  mill  tract.  In  consequence  of  their  failure 
to  pay  the  purchase  money,  the  executrix  filed 
a  Mil  in  September,  1879.  to  subject  it  to  the 
payment  thereof.  On  October  38, 1880,  a  de- 
cree was  rendered  ascertaining  that  M^dox 
and  Prickett  were  indebted  about  the  sum  of 
$2,800,  and  ordering  the  land  to  be  sold  for  its 
payment.  It  was  sold  by  the  register  under  the 
decree  January  8, 1881,  and  bons^t  by  Heniy 
for  $400. 

The  bill  on  which  the  fnesent  decree  of  sale 
was  made  was  filed  before  the  bill  on  which  the 
decree  was  rendered,  under  which  Henir 
bought,  and  was  pending  at  the  time  of  his 
piu-oiase.  He  necessarily  had  notice  of  the 
vendor's  lien,  and  purchased  Subject  to  it 
There  Is  evidence  showing  that  the  existence 
and  amount  of  the  vendor's  lien  were  consid- 
ered and  estimated  by  him  in  determining  the 

?riGe  which  he  was  willing  to  pay  for  theland. 
'he  rule  to  pursue  the  inverse  order  of  aliena- 
tion does  not  extend  to  a  case  where  a  part  of 
the  land  is  sold  subject  to  the  paramount  in- 
cumbrance. When  a  vendor  sells  a  part  of  a 
tract  subject  to  a  mortgage  which  covers  the 
entire  tract,  the  vendor  and  purchaser  stand  on 
the  same  level,  and  must  contribute  in  propor- 
tltm  to  thefa:  respective  interests.  Successive 
purchasers  of  an  equity  of  redemption  sold  by 
the  sheriff  in  parcels,  at  different  times,  are  not 
liable  in  Uie  inverse  order  of  alienation.  Black, 
Ch.  J.,  says:  "Two  purchasers  at  a  sheriff's 
sale,  subject  to  a  mortgage,  which  is  a  common 
incumbrance  on  the  land  of  both,  stand  on  a 
level.  Neither  of  them  has  done  or  suffered 
anything  which  entitles  him  to  a  preference 
over  the  other.  Dquatity  la  equity.  They 
must  pay  the  mortage  in  proportion  to  the 
value  of  their  respMtfn  lots."  Carpenter  v. 
Koona,  20  Pa.  237. 
«L.&A. 


The  contention  of  counsel,  that  the  devisees 
are  estopped  by  the  decree  under  which  Henry 
bonglit,  on  the  ground  that  they  were  parties, 
cannot  be  sustained.  By  the  purchase,  Heniy 
acquired  all  the  title  aiM  intowst  in  and  to  the 
miU  tract  which  they  had,  as  heirs  and  devisees, 
and  they  are  estopped  from  asserting  any  right 
or  title  to  that  particular  land.  But  the  ques- 
tion here  is  not  a  question  of  right  or  tiue  to 
the  land,  but  of  the  equities  between  successive 
purchasers  and  devisees  of  parcels  of  land  cov- 
ered hj  a  common  tomIot'b  lien,  subject  to 
which  all  of  them  took  their  respective  Inters 
ests.  The  devisees  are  affected  by  all  the  equi- 
ties to  which  the  devised  parcels  were  subject 
in  the  hands  of  the  testator,  aod  Henry's  equity 
is  the  same  as  if  he  had  purchased  from  the 
testator  subject  to  the  vendor's  lien.  If  a  mort- 
gagor sells  a  part  of  the  mortgaged  lands  sub- 
let to  the  mortgage,  the  part  which  he  retains 
and  the  part  sold  are  ratably  liable  to  the  mort- 
gage debt.  Henry,  having  purchased  subject 
to  the  vendor's  lien,  has  no  claim  to  a  prefer- 
ence over  the  devisees.  The  equities  between 
them  are  eqnsl.  and  equality  of  burden  becomes 

auity.   'Tneir  several  parcels  are  liable  to  con- 
bute  in  proportion  to  their  Teq>ective  values. 
In  such  case,  the  principle  of  contribution  ap- 

Elies.  The  same  observationa  apply  to  F.  w . 
I.  Maddox's  part,  he  being  a  mere  volonteer. 
AldrMt  V.  Choper,  S  Lead.  Gas.  Eg.  (4tb  Am. 
ed.)804. 

"When  the  deeds  to  the  successive  grantees 
are  not  warranty,  or  equivalent  thereto,  but 
simply  purport  to  convey  the  mortgagor's 
right,  title  and  interest  in  the  parcels,  the  in- 
tention is  clear  that  the  grantees,  Teroectively. 
assume  their  portions  of  the  burdens,  8  Pom. 
Eo.  Jur.  §  im. 

The  remaining  question  relates  to  the  equi- 
ties between  C.  B.  Maddox  aod  the  other  par- 
ties. The  interest  of  the  testator  in  the  mill 
tract  was  specially  charged  with  the  payment 
of  his  dema.  and  was  sold  for  that  purpose. 
C.  B.  Maddox  'became  the  purchaser.  The 
payment  of  the  purchase  money  of  the  mill 
tract,  and  its  application  to  the  debts,  would 
have  relieved  the  luid  of  the  vendor's  lien,  and 
the  devisees  and  Henry  would  have  received 
their  parts  or  parcels  free  of  incumbrance. 
C.  B.  Maddox  owes  now,  on  account  of  the 
purchase  money,  more  than  enough  lo  pay  the 
amount  of  the  decree  of  sale.  Being  aware 
Uiat  the  mill  tract  was  specially  charged  and 
sold  to  pay  the  debts  of  the  testator,  bis  pur- 
chase imposed  an  obligation  to  furnish  the 
money  for  that  purpose,  and  thus  relieve  the 
balance  of  the  land.  It  ia  still  his  legal  and 
equitable  duty  to  pay  what  he  owes  In  exonera- 
tion of  the  other  parcels. 

Says  Mr.  Pomeroy:  "Although  the  deeds 
are  warranties,  so  that  the  doctrioe  will  other- 
wise apply,  any  particular  grantee  may  by  his 
subsequent  omissions,  or  by  his  subsequent 
dealings  with  other  grantees,  disturb  the  order 
of  the  equities  in  his  own  favor,  and  create 
equities  in  behalf  of  other  owners,  and  even 
render  his  own  parcel  primarily  liable,  as  be- 
tween all  the  grantees."  2  Pom.  Eq.  Jur. 

It  would  be  inequitable  to  allow  him,  by  his 
failure  to  pay  the  purchase  money  for  the  mill 
tra<^  to  throw  the  burden  of  the  jt«ndor's  lien 
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on  the  other  owoers,  and  be  himself  relieved. 
The  other  parties  hare  a  superior  equily;  and 
in  adjusting  the  equities  between  them  the  court 
should  direct  his  land  to  be  first  sold. 
In  detennbiing  the  proportions  which  shonld 


be  contributed  bj  the  parcels  o'wned  by  Henry, 
F.  W.  L.  Maddox  and  the  devisees,  the  court 
will  be  governed  by  the  rule  settled  in  McbiU 
M.  D.  £  Mut.  Int.  Co.  v.  JSwfir,  86  Ala.  71& 
BeMraedandrememded. 


MICfllOAN  SUPBEME  GOUBT. 


Martin  E.  ELLIS,  Appt., 
«. 

John  W.  HILTON.  ■ 

(....Mloh  ) 

Expense*  ineurred  In  food  fklth  in  at- 
tMBptlag  tk  euw  n>ar  be  reooveied  In  addi- 
tion to  the  aotoal  value  of  the  anliiul  at  the  time 
the  Injury  ooourred,  In  a  salt  for  damages  for  an 
Injury  to  an  animal  by  whlob  it  was  rendered  en- 
tirely worthless,  although  defendant  was  not  con- 
sulted In  leiBtkm  to  the  matter  of  the  attempted 
cure. 

iCam^tOl,  J.,  dtnmtfl.) 
(NoTember  16. 1880.) 

ERHOB  to  the  Circuit  Court  for  Orand  Trav- 
erse Coun^  to  review  a  judgment  in  fa- 
vor  of  plaintiff,  hut  for  a  less  amount  than  he 
claimea,  In  an  action  to  recover  damages  for 
Injuries  to  a  horse,  alleged  to  have  resulted 
from  defendant's  negligence.  Reversed. 

The  facts  sufBciently  appear  in  the  opinion. 
Me$9r9.  Pratt  A  DavU.  for  plaintiff,  ap- 
pellant: 

Compensation  or  recompense  for  the  actual 
loss  sustained  is  what  the  courts  in  all  cases 
seek  to  award  as  the  measure  of  damages. 

AUimm  v.  Chandler,  11  Mich.  542;  Warrenv. 
Ooie,  15  Mich.  365;  Detroit  Daily  Post  Co.  v. 
MeArthur,  16  Mich.  447;  QilbeH  v.  Kennedy, 
22  Mich.  117;  Winchater  v.  Craig,  88  Mich.  205, 
900;  &nni!«f  v.^am,  42Mich.846. 

After  the  horse  was  injured  plaintiff's  duty 
was  to  save  himself  harmless.  If  be  could,  and 
-to  do  all  that  prudence  and  good  judgment 
would  dictate,  to  relieve  the  aefendfint  from 
loss. 

Cvbit  V.  aOett,  61  Midi.  850;  Dennit  v. 
Huyck,  46  Mich.  630. 

If  treatment  was  determined  on.  cost  and  ex- 
pense incurred  in  feeding,  caring  for  and  treat- 
ing the  animal  within  reasonable  limits  would 
be  a  proper  charge  against  the  defendant. 

AddisoD,  Torts,  §  590;  Sedgwick,  Damages, 


6th  ed.  title  Ii^rv  to  Animatt;  Watt9n  t. 
LiOonBru^.H  Me.  901;  Sutherland,  Dam- 
ages, p.  106;  Hvghet  v.  Quenlin,  8  Carr.  &  P. 
708,  and  authority  in  point;  Dean  v.  Ckieago  A 
N.  R  Co.  48  Wis.  308;  Oleaon  v.  Broton,  41  Wis. 
416. 

The  case  of  Suaivan  Ch.  v.  Amett,  116  Ind. 
488,  is  directly  in  point. 

Mr.  J.  R.  Adsit,  with  Mr.  Iniria  Rob- 
erts, for  defendant,  appellee: 

In  the  case  of  domestic  animals  injured,  the 
proper  rule  of  damages,  as  ia  the  cam  of  other 
perishable  chattels,  should  usually  he  the  re- 
duced value  at  the  time. 

Davidaon  v.  MtiAigan  Omt.  B.  Ch.4lt  Uioh. 
481. 

In  £qm  V.  MinneapoMa  A  8t.  L.  S.  Oo.  M 
Minn.  390,  the  court  stated  that  the  owner  was 
entitled  to  recover  for  the  diminished  market 
value  of  the  animals  after  cure,  and,  in  addi- 
tion thereto,  such  expense  as  he  iacurred  in 
reasonable  attempts  to  effect  a  cure,  provided 
the  whole  damages  did  not  exceed  the  original 
value  of  the  property. 

See  also  Orawa  v.  Moiea,  18  Minn.  885  (Oil. 
807);  2  Thomp.  Neg.  1261;  OiUett  v.Wmtem 
R  C;E>rp.  8  Allen.  660;  Wheeler  v.  TiMnshMd,^ 
Vt.l5;  Streetty.  Laumier.MHo.idd;  Ji^tuon 
■v.IMyoke,  106  Mass.  80;  Oleaon  v.  Brown,  41 
Wis.  A\Z:%Sh£lbifvaU  R.  Co.  v.  I^ewark,  4  Ind. 
471 ;  Nete  Baven  Steamboat  Co.  v.  VandefitUt,  16 
Coon.  420;  WilUamaon  v.  Barret,  61  U.  S.  IS 
How.  101  (14  L.  ed.  68). 

j4ong,  J. ,  delivered  the  opinion  of  the  court: 
TbisTs  an  action  to  recover  damages  against 
the  defendant  for  negligently  placing  a  stake 
in  a  public  street  id  Traverse  City,  which  plain- 
tiff's horse  ran  aeainst,  and  was  iajured.  It 
was  conceded  on  the  trial  by  counsel  for  de- 
fendant that  the  horse  of  plaintiff  was  so  in- 
jured that  it  was  entirely  worthlesa  Plaintiff 
claimed  damages,  not  only  for  the  full  value  of 
the  horse,  Imt  also  for  what  he  expended  in  at- 
temptingto  effect  a  cure,  and  on  the  trial  staled 
to  the  court  that  plaintiff  was  entitled  to  re- 


NOTS.— iXunooet  for  injtiry  to  permmal  property; 
duty  of  party  injured. 
The  measure  of  damasce  In  ordinary  cases  where 
propwty  Is  not  entirely  lost  or  destroyed,  or  prao- 
tloalty  and  substantially  so,  but  Is  only  Impaired  in 
value  or  partially  dcatroyed,  la  the  dtfferenoo  be- 
tween the  value  before  the  injury  and  Immediately 
thereafter,  and  reasonable  expense  Incurred,  or 
value  of  time  spent  In  reasonable  eodeavon  to  pre- 
serve or  restore  the  property  fnjured  (Field,  Dam- 
ages, 821;  Eaatman  v.  Sanborn,  8  Allen,  6H;  Harri- 
son y.  HlMOuri  Pao.  R.  Co.  6  West.  Bep.  396.  H8  Ho. 
OES);  and  If  Injured  the  difference  between  Its  value 
before  and  after  the  Injury  and  the  reasonable  ex- 
pense of  its  care,  the  temporary  loas  of  Its  use  and 
Interest  from  the  date  of  the  action.  Atlanta  ft 
6L.B.A. 


West  Point  R.  Co.  T.  Hudson,  6S  Oa.  eT9;  Jaokson  v 
St.  Louis.  I.  H.  &  B.  R.  Co.  74  Ho.  fi26;  Toledo,  P.  ft 
W.  B.  Co.  V.  Johnston.  74  111.  88;  Ucyer  v.  Atlantlo 
ft  P.  R.  Co.  64  Ho.  648;  Whtttaker'B  Smith,  Neg.  98. 

It  is  the  duty  of  one  injured  in  bla  estate  by  tbe 
fault  of  another  to  use  all  reasonable  means  to  pcD- 
tect  himself  afralnst  injurious  coDsequenees.  Ufvd 
V.  Lloyd  (Vt.)  6  New  Eng.  Rep.  SSH. 

It  Is  the  duty  of  a  party  to  protect  hlms^  from 
the  Injurious  consequences  of  the  wrongful  aot  of 
another  if  be  can  do  so  t)y  ordinary  effort  and  care 
and  ai'  moderate  and  reasonable  expense;  and  for 
such  reasonable  exerUon  and  expense  In  that  be- 
half he  may  charge  the  wrong -doer.  8  Parsona. 
ConL  178;  Field,  Damages,  19;  Hairlson  v.  S^souri 
Pao.  H.  Co.  ntpm.  , — >  ■ 
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■cover  a  reasonable  expense  in  trying  to  cure 
the  horse  before  it  was  decided  that  stie  was 
actually  w'orthlesB.  The  court  ruled,  however, 
that  the  damages  could  not  exceed  the  value  of 
the  animaL  A  claim  is  made  by  the  declara- 
tion for  moneys  expended  in  tryiog  to  effect  a 
cure  of  the  horse  after  tbe  injury. 

Upon  the  trial  tbe  plaintiff  testified  that  be 
put  tbe  horse,  after  tbe  injury,  into  the  hands 
-of  a  veterinary,  and  paid  him  $85  for  care  and 
treatment.  On  his  cross-examinatloQ,  he  also 
testified  that  the  veterinary  said  "there  was 
hopes  of  curing  her,  if  the  muscles  were  not 
too  badly  bitueed.  He  didn't  say  be  could 
•cure  her.  He  thouj^t  there  was  a  chance  he 
might," 

Dr.  DeCow,  the  veterinary,  was  called,  and 
testified,  as  to  the  injury,  that  the  stake  entered 
the  breast  of  tbe  horse.ton  tbe  left  side,  about 
«ix  inches;  that  tbe  miucles  were  bruised,  and 
the  left  leg  perfectly  helpless.  He  got  tbe 
wound  healea.  but  on  ^account  of  Uie  severe 
bruise  of  tbe  muscles  the  leg  became  paralyzed 
■and  useless.  On  being  asked  whether  he 
thought  she  could  be  helped  when  be  first  saw 
her,  he  stated  that  he  did  not  know  but  sbe 
might;  that  sbe  might  be  helped,  and  kept  for 
breeding  parposes,  and  be  of  some  value. 

It  is  evident  mnn  the  testimony  that  tbe 
plaintiff  acted  in  good  faith  in  attempting  the 
cure,  and  under  tne  belief  that  tbe  mare  could 
be  helped,  and  be  of  some  value.  The  court 
below,  however,  seems  to  have  based  its  ruling 
that  no  greater  damages  could  be  recovered 
than  the  v^ue  of  the  animal,  and  that  these 
moneys  expended  in  attempting  a  cure  could 
not  be  recovered,  upra  the  ground  that  the  de- 
fendant was  not  coDsnlted  in  relation  to  tbe 
matter  of  tbe  attempted  cure.  Whatever  dam- 
ages  the  plaintiff  sustained  were  occasioned  by 
the  negligent  conduct  of  the  defendant,  and  re- 
covery in  such  cases  is  always  permitted  for 
such  amount  as  shall  compensate  for  the  actual 
loss.  If  the  horse  had  been  killed  outri^t  the 
only  loss  would  have  been  its  actual  value. 
The  horse  was  seriously  injured;  but  the  plain- 
tiff, acting  in  good  faith,  and  in  the  belief  that 
«he  might  be  helped  and  made  of  some  value, 
■expended  this  $Z5  in  care  and  medical  treat- 
ment. He  is  the  loser  of  the  actual  value  of 
tiie  horse,  and  what  he  in  good  faitb  thus  ex- 
pended. He  is  permitted  to  recover  tbe  value, 
but  cut  off  from  what  be  has  paid  out.  This 
is  not  compensation. 

Counsel  for  defendant  contends  that  such 
-damages  cannot  exceed  the  actual  value  of  tbe 
property  lost,  because  the  loss  or  destruction  is 
total.  There  may  be  cases  holding  to  this 
rute;  but  it  seems  to  me  the  rule  is  well  stated, 
And  based  upon  good  reason,  in  Watim  y.  Lit- 
bonBH^e,  14  Me.  201,  in  which  the  court 
says:  "Plaintiff  is  entitled  to  a  fair  indemnity 
for  bis  loss.  He  has  lost  tbe  value  of  bis  horse, 
and  also  what  he  has  expended  in  endeavoring 
to  cure,  him.  The  jury  having  allowed  this 
part  of  bis  claim,  it  must  be  understood  that  it 
was  an  expense  prudeutiy  incurred,  in  the  rea- 
-aonable  expectation  that  it  would  prove  bene- 
flcial.  It  was  incurred,  not  to  ag^vate,  but 
to  lessen,  tbe  amount  for  which  the  defendants 
might  be  held  liable.  Had  it  proved  success- 
■ful,  they  would  have  had  the  benefit  of  it.  As 
it  turned  out  otherwise,  it  is  but  just,  in  oar 
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judgment,  that   they   should   sustain  the 

In  Mnrphy  v.  McGraw,  74  Mich.  — .  41  K 
W.  Rep.  917,  it  appeared  on  the  trial  that  the 
horse  was  worthless  at  the  time  of  purchase 
by  reason  of  a  disease  called  "eczema."  The 
court  charged  tbe  jury  that  if  the  plaintiff  was 
led  by  defendant  to  keep  on  trying  to  cure  the 
horse  the  expense  thereof  would  m  chargeable 
to  the  defendant,  as  would  also  be  the  case  if 
there  were 'any  circumstances,  in  the  judgment 
of  the  jtoy,  which  rendered  it  reasonable  that 
he  should  keep  on  trying  as  long  as  be  did  to 
effect  ^e  cure.  The  plaintiff  recovered  for 
sad)  expense  and  on  the  bearing  here  the 
char^  of  the  trial  court  was  held  correct.  ' 

It  IS  a  question,  under  the  circumstances,  for 
the  jury  to  determine  whether  the  plaintiff 
acled  in  good  faitb,  and  apon  a  reasonable  be- 
lief that  the  horse  could  be  cured,  or  made  of 
some  value,  if  properly  taken  care  of;  and  the 
trial  court  was  in  error  in  withdrawing  that 
part  of  the  case  from  them.  Such  damages,  of 
course,  must  always  be  confined  within  rea- 
sonable bounds,  and  no  one  would  be  justified, 
under  any  circumstances,  in  expending  more 
than  the  animal  was  worth  in  attempting  a 
cure.   This  is  tbe  only  error  we  need  notice. 

The  judgment  oftht  court  below  muet  be  ns- 
veraed,  with  «osto,  and  a  nm  trial  ordered. 

CluunpUn  and  Hone*  J  J. ,  concurred  with 

SlMTWOodi  oA.  •7'.: 
I  concur  in  the  result. 

Canpbellt  J.: 

I  tblnk  the  rule  laid  down  at  the  circuit  the 

proper  one. 

Amos  CHAFFEE,  Appt., 

V. 

TELEPHONE  &  TELEGRAPH  CON- 
STRUCTION CO. 

(-...Mloh.....) 

The  flbot  that  Magrmifh  mud  telephone 
polee  and  wires  prevented  the  extin- 
g^niahment  of  a  fire  does  nut  make  tbe  com- 
pany ownlnir  them  liable  for  the  loss,  where  tbe 
owner  at  the  building  burned,  on  whose  land 
they  stood,  had  built  by  tbe  side  of  them,  and  bad 
permitted  a  tenuit  to  use  one  of  the  wires,  and 
had  never  ob]6oted  to  them  in  aor  way  before 
the  fire. 

(November  IS,  1889.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  entered  upon 
a  verdict  directed  for  d^endant  in  an  action  to 
recover  dam^^  for  tbe  destruction  of  plain- 
tiffs property  bv  fire  because  of  the  alleged 
interference  of  defendant's  wires  with  efforts 
to  extinguish  it.  Affirmed. 
The  facts  sufficientiy  appear  in  the  opinion. 
Mr.  Otto  Kirchner.for  plaiutiff.appellant: 
The  planting  of  poles  in  tbe  alley  and  stretch- 
ing ana  maintaining  the  wires  through  the 
same  hy  defendant,  was  a  clear  invaaon  of 
plaintifrs  rights. 

Every  continuance  of  a  nuimnce  is  a  new 
nuisance. 

Addison,  Torts  (abr.),  p.  119;  Cooley,  Torts, 
2d  ed.  788.  \ 
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Tbe  damaf!^  to  plaintiff  as  a  result  of  the  in- 
joi;  was  not  only  the  probable,  but  U  was  the 
necessary,  result  of  it.  Known  and  declared  to 
be  such  by  defendant  one  year  before  the  fire. 

See  Metallic  Oomp.  Co.  t.  MUsAburg  B.  Co. 
109  Mass. 

Tbe  act  of  the  defendant  in  planting  the 
poles  and  stretchin^md  maintaining  wires  over 
them  through  the  alley  in  the  rear  of  plaintifl's 
premises  was  the  t^zimate  cause  of  the  de- 
struction of  plaintilfB  building. 

See  Louinana  Mut.  Int.  Co.  t.  Tweed.  74  U. 
8.  7  Wall.  S3  (19  L.  ed.  67);  Field.  Damages, 
S  0;  Sutherland.  Damages.^.  48;  Atkinaon  t. 
liewKuUe  d  O.  W.  W.  Co.  L.  R.6Ezch.  404;  Seott 
V.  Bunter,  46  Pa.  193;  Allegheny  v.  CampbeU, 
107  Pa.  680;  DiddnMn  t.  BoyU,  17  Pi(A.  78; 
McAfee  v.  Oragord,  54  U.  &  18  How.  447  (14 
L.  ed.  317). 

Long  conttnuance  of  a  nuisance  is  no  defense 
to  an  action  therefor. 

Bftid  T.  Atlanta,  78  Go.  S2S;  Petiie  t.  JoAn- 
son,  m  Ind.  189;  Gray  y.  Bottm.  Oas  Light  Co. 
114  Mass.  149;  Philadelphia,  W.  A  B.  B.  Co.  v. 
State,  ao  Md.  157;  MeCormiclit  Am,  67  Pa.  65. 

Mr.  Ashley  Pond,  with  Mr.  William  H. 
Well*,  for  defendant,  appellee. 

KorM,  J.,  deHvered  the  opinion  of  the 

court: 

Plaintiff  was  the  owner  of  lot  72  in  section  3 
of  the  Governor  and  Judges'  Plan  in  Uie  City 
of  Detroit,  and  of  a  valuable  brick  building 
thereon  that  yielded  a  monthly  rent  of  ^360. 
It  was  situated  on  tbe  south  side  of  I^med 
Street  west,  in  tbe  block  bounded  by  Lamed 
Street  and  Jefferson  Avenue  on  tbe  north  and 
south,  and  by  Qriswold  and  Shelby  Streets  on 
the  east  and  west,  respectively.  Tbe  block  was 
intersected  by  an  alley  twenty  feet  wide,  run- 
ning between  Jefferson  Avenue  and  Lamed 
Street,  from  Griswold  Street  westerly  to  Shelby 
Street.  The  defendant  put  up  and  midntained 
sixty  wires,  stretched  on  cross-arms,  each  six 
feet  long,  attached  to  poles  planted  In  the 
ground  (eight  to  each  pole),  through  said  alley, 
in  the  rear  of  plaintiff'^  building.  There  were 
also  twelve  telegraph  wires  stretched  through 
said  alley  bv  another  company. 

On  the  3d.  dav  of  March,  1888,  a  Are  broke 
oat  in  the  bnO^ng,  and  eraytiiing  burned  ex- 
cept the  walls.  Some  of  the  brick  walls  were 
not  damaged  ao  as  to  require  to  be  taken  down, 
but  a  part  of  them  were.  It  is  claimed  that 
these  wires  prevented  the  fire  department  from 
extinguishing  the  fire.  Mr.  Tryon,  the  sec- 
retaiT  of  the  fire  department,  testified,  as  did 
Mr.  £lliott,  the  assistant  chief  engineer,  that 
on  account  of  these  wires  it  was  impossible  for 
the  firemen  to  raise  the  ladders,  whuib  were  on 
trucks.  Mr.  Tryon,  some  time  before  the  fire, 
notified  Mr.  Phillips,  the  manager  of  the  de- 
fendant Company,  that  these  wires  in  tbe  alley 
would  prevent  the  fire  department  from  rai^ng 
its  ladders  in  the  event  of  a  fire.  Mr.  Phillips 
teplied  that  this  was  undoubtedly  correct,  but 
that  the  defendant  Company  vere  preparing  to 
get  its  wires  under  ground,  and  that  It  would 
strip  that  alley  as  soon  aspossible, — prob- 
ably the  first  thing  it  did.  When  the  firemen 
first  reached  the  premises  the  fire  was  in  the 
third  story.  Evidence  was  given  on  behalf  of 
the  plaintiff  tending  to  show  that  if  it  bad  not 
6L.aA. 


been  for  these  wires  tbe  first  and  second  stories 
of  tbe  buildiog  could  have  been  saved  intact^ 
except  the  damwe  from  the  water  tbrowD  on 
the  Are.  Tbe  plaintjif  sues  in  trcqtass  oa  tbe- 
case,  claiming  damages,  and  contends:  Jlrtt, 
that  the  alley  was  a  private  way  appaftraant 
to  his  lot  and  building:  teamd,  that  the  erec- 
tion of  the  wires  by  defendant  in  the  alley 
was  a  trespass,  and  their  maiatenanoe  a 
nuisance,  evety  continuance  of  which  was  a 
new  nuisance;  third,  that.  In  contemplation  of 
law.  defendant,  by  its  wires,  was  at  the  fln^ 
and  by  force  and  arms  prevented  its  extinction, 
and  in  so  doing  was  the  direct  and  immediate 
cause  of  tbe  destruction  of  plaintiff's  building. 
Tbe  defendant  claims:  Jir$t,  that  tbe  defendant 
was  not  unlawfully  maintaining  the  wires  in 
the  alley;  aecond,  the  act  commained  of  was. 
not  the  proximate  cause  of  the  loss;  third,  the 
damages  sought  to  be  diown  by  the  plaintUTs- 
testimony  are  vague  and  n)eculative. 

The  first  contention  of  tbe  defendant  is  based 
upon  the  long  acquiescence  of  the  plaintiff  in 
the  maintenance  of  the  wires  in  the  alley.  Tbe 
circuit  judge  before  whom  the  case  was  tried.. 
Hon.  Cornelius  J.  Reilley,  of  the  Wayne  Circuit 
Court.at  the  closeof  the  testimony  directed  a  ver- 
dict for  the  defendant.  In  tbe  view  that  I  take 
of  the  case,  it  is  not  necesnaiy  to  discnsa  much 
of  tbe  evidence,  or  any  point  in  tbe  case  save 
the  first  plea  of  the  ddlendant.  Tbe  evidence 
is  uncontradicted  that  the  building  was  erected 
five  years  before  the  trial  of  tbe  suit.  Before 
the  erection  of  tbe  burned  building  tbe  lot  was- 
occupied  a  dwelling-house,  wblt^  had  been 
there  a  great  many  years.  The  plaintiff  tasti- 
fies  that  tbe  wires  were  placed  there  "  a  good 
while  ago,  and  were  them  when  tbe  bri<^  build- 
ing, which  was  burned,  was  erected."  He 
knew  the  poles  were  there,  and  what  tbe  wires- 
were  used  for.  "  I  asked  no  questions  about- 
it.  From  tbe  time  I  first  knew  the  wires  were 
there,  I  understood  what  they  were  there  for." 
He  never  asked  the  defendant  to  remove  them^ 
nor  protested  against  their  maintenance  in  the 
alley,  nor  in  any  way  manifested  any  dissent 
to  toe  action  of  the  Defendant  in  kecfdng  and 
using  them  there.  He  testifies  that  one  of  his 
tenants  used  a  telephone  in  his  building,  and 
says:  "  I  never  objected,  or  found  fault  with 
the  defendant  Company  for  maintaining  ita 
wires  there." 

I  can  see  no  legal  or  equitable  reason  why  * 
the  plaintiff,  tacitly  assenting  to  the  mainte- 
nance of  the  wires  in  this  alley,  by  allowing- 
his  tenant  to  use  a  telephone  connected  there- 
with, and  by  permitting  them  to  remain  there 
without  tbe  least  objecuon,  should  be  allowed, 
after  this  fire,  to  place  the  damage,  or  any  part 
of  it,  upon  the  defendant;  nor  can  I  find  any 
law  to  sustain  bis  action.  It  Is  contended  by 
the  counsel  for  plaintiff  that  Che  maintenance 
of  the  wires  in  tbe  alley  was  a  nuisance,  and  a 
continuing  one  from  day  to  day,  each  continu- 
ance being  a  new  nuisance;  that  the  defendant 
was  liable  to  the  plaintiff  in  an  action  al  law 
for  the  obstruction  of  the  alley  every  day,  iii> 
to  and  Including  the  day  of  the  fire;  and  that 
therefore  the  acquiescence  of  the  plainUff  foi 
one  or  more  days  cannot  be  nsed  to  infer  an 
implied  license  for  its  continuance  another  da^. 
The  followli^  cases  are  dted  to  support  this 
contention:  Beid  v.  Atlanta,  T^^G*.  BSS&i  Oratr 
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T.  BotUm  Gat-Light  Oo.  114  Mass.  149;  PhUa- 
ddphia.  W.  A  B.  R.  Co.  t.  State,  SO  Md.  107; 
PiBttit  T.  Johnton,  66  lud.  189. 

These  cases  do  not  meet  tbe  qaestion  pre- 
■anted  here.  Failure  to  protest  agahiBt  s 
eance  for  a  kmg  space  of  time  wflrnot  prerent 
an  action  to  abate  it,  upon  the  principle  that 
each  day  of  its  continuance  is  a  new  nuisance: 
and  many  courts  hold  that  the  lieht  to  main- 
tain a  nuisance  can  never  be  j^ned  bj  pre- 
Bcription.  But  I  can  find  no  aulhnity  any- 
where, and  I  should  doubt  Its  being  good  law 
If  Idldflndlt,  that  will  permit  a  man  to  build 
by  tbe  side  of  these  tel^;raph  and  telephone 
poles  and  wires,  without  any  protest  or  demur 
whataoerer  a^nst  their  standing  there,  when 
they  are  on  his  own  land,  aud  go  on  for  years, 
without  flndiug  any  fault  whatever,  and  ^ow 
a  tenant  to  use  one  of  the  wires  for  business 
purposes  in  his  building,  and  then,  when  a  fire 
arises,  and  the  poles  are  found  to  hinder  the 
firemen  in  theirwork  of  exUnguisblng  it,  charge 
up  to  the  corporation  matntainlng  these  poles 
the  loss  occasioned  by  such  fire.  To  do  this 
would  be  to  Tiolatc  one  of  the  plainest  ivinci- 
pies  of  justice;  and  the  law,  in  my  opinion,  will 
not  permit  it 

I  do  not  doDbt*tbe  right  of  Mr.  Chaffee  to 
taanre  moved  at  any  moment  to  abate  this  nui- 
saoce;  but  while  he  acquiesced  in  it,  and  virtu- 
ally was  using  It,  or  deriving  some  benefit  from 
it  through  a  tenant  in  his  building,  he  cannot 
be  permitted  to  recover  damages  because  of  its 
maintenance  upon  his  premises.  If  there  can 
be  any  assent  which  is  not  shown  by  express 
words,  the  plainUff  assented  to  tbe  continuance 
of  these  poles  upon  his  premises,  and  such  as- 
sent was  pot  a  questitRi  for  the  jury.  It  was 
shown  without  dispute  by  bis  own  testimony. 
There  was  clearly,  to  my  mind,  an  implied  as- 
sent that  tbe  poles  might  remain  there,  and  no 
hint  anvwhere,  not  even  in  his  testimony  on 
the  tritu,  that  he  ever  considered  them  a  nui- 
suice  until  tbQT  were  demonstrated  to  be  so  by 
the  fire.  Until  something  wis  done  by  Chaffee 
to  notify  tbe  defendant  that  he  found  some  fault 
with  tbe  mainteoance  of  these  poles  iu  the  al- 
ley, he  could  not  recover  damages  for  their  be- 
ing there. 

The  judgment  wat  right,  and  must  be  affirmed. 
Sherwood*  Ch.  J,,  and  ChampUn  and 
Long,  JJ.,  concurred  with  Morse»^. 

Campb^  J. ,  dissenting: 

Whatever  may  be  its  effect  as  a  circumstance 
on  tbe  question  of  damages,  I  think  there  can 
be  no  doubt  of  the  right  of  any  land  owner  to 
sue  for  some  damages  for  any  encroacbment 
on  bis  property  rights.  I>elay  in  complaining 
may  sometimes  cut  off  a  right  to  sue  in  equity, 
but  nothing  Rhort  of  statutory  HmitatioDS  can 
bar  a  suit  at  law;  sud  where  a  wrongful  entry 
or  intrusion  is  made  without  license  or  pertaiis- 
slou,  DO  license  can  be  legally  determined  from 
inaction.  There  is  some  difficulty  in  ascertain- 
ing the  precise  effect  of  the  wires  in  connec- 
tion with  the  fire.  But  such  difficulty  is  oo 
defense  to  an  action,  and  a  wrong  doer,  and 
not  the  injured  party,  must  bear  this  difficulty. 
Whether  tbe  danger  of  interfMenoe  with  put- 
ting out  fires  is  a  natural  one,  to  which  damure 
may  be  attached,  is  at  least  a  question  for  the 
jury.  That  serious  damage  and  fatal  casoal- 
OUB.A. 


ties  have  arisen  from  the  placing  of  numerous 
wires  near  high  buildings  is  a  matter  of  com- 
mon knowledge,  and  there  can  be  no  doubt  it  Is  a. 
wrong  unless  consented  to.  It  is  not  in  the 
power  of  a  citr  to  license  anvone  to  damage  or 
encroach  on  the  property  of  individuals,  and 
no  justification  can  be  based  on  it  I  do  not 
think  it  can  beheld,  as  matter  of  law,  that  Mr. 
Chaffee  is  estopped  from  complaining  of  the 
action  of  the  defendant,  or  from  recovering 
some  damages.  Kor  do  I  think  we  can  pre- 
vent a  jury  from  conddoing  the  amount  of 
damages,  under  proper  Instructions  as  to  tbe 
law,  tbe  facts  not  being  sul^ect  to  judicial  de- 
termination. I  think  tnere  should  be  a  new 
trial 


David  M.  RICHARDSON 

V. 

Christian  H.  BUHL  et  dL,  Apptt. 

(....Mich.-...) 

1.  Conrta  will  take  notice  of  tlieir  own. 
motloxi  of  Ulegal  contracts  wbfoh  oome 
before  tbem  for  adjudlcatlOQ,  and  will  leave  the 
piirtlee  where  they  have  placed  themselves. 
8.  The  orsanlsation  of  a  corporation. 


Nora.— Contnwsti  creatina    numopcUet,  votd  o# 
ognlnie  pUDW  poHev. 

Asreementa  to  stifle  competition  in  trade  are 
void,  and  consplroolee  to  Injure  trade  are  Indiot- 
able  at  common  law.  People  v.  NortiiBlver  Sugar 
Bet.  Co.  (N.  T.)  S  L.  B.  A.  B& 

An  avreementbetween  several  oommerctalJflrmB, 
by  which  they  bound  themselves  for  the  term  of 
three  months  not  to  sell  any  India  cotton  bagging, 
except  with  the  consent  of  a  majority  of  their  num- 
ber, was  hdd  unlawfal  in  Jndia  Bagslng  Asbo.  t. 
Sock,  U  La.  Ann.  IM.  And  see  Craft  v.  HoCon- 
ougby,  79  tU.  818:  Central  Ohio  Salt  Co.  v.  Outhrle, 
as  Ohio  St.  600. 

A  division  of  tlw  profits'of  a  fraudulent  tranaac- 
Uralasnflhdentevldenoeof  a  combination  to  de- 
fraud. KlmineUv.Oeetlnff,S  Grant  1% 

An  agreement  between  the  proprietors  of  Ave 
lines  of  canal  boats  to  charge  a  uniform  rate  and 
divide  the  common  earnings  is  a  oonspiraojr. 
Hooker  v.  Tandewater,  i  De^o,  HB. 

A  oontraot  arising  out  of  suob  an  agreement  Is  il- 
legal and  void.  Stanton  v.  Allen,  fi  Denlo,  ISt 

So  a  combination  to  restrain  tmdo  is  unlawful. 
Com.  V.  Hunt  *&  Mass.  Ill;  Com.  v.  Wallace,  1& 
Gray,  ai:  Com.  v.  Prlus,  76  Haas.  U7;  Com.  v.  Bast- 
man,  1  Cush.  Itt;  Morris  Rnni.Coal  Co.  v.  Barclay 
Coal  Co.  68  Pa.  178. 

A  oomblnatloQ  of  ship  owners  to  keep  trade  Iq 
their  own  hands  by  giving  a  rebate  on  freight*  Is 
not  unlawful  as  to  a  rival  oander  exduded  thore- 
from.  Mogul  Steamship  Co.  v.  MoGregor,  L.  B.  SI 
Q.  a  Dir.  U4. 

How  far  contracts  in  restraint  of  competition  in 
trade  are  suataJoable,  see  Leslie  v.  Lorillaid,  1  L. 
K.  A.  «S0,  note,  110  M.  T.  519. 

MonopoUee  unJotc/ut 

Monopolies  are  contrary  to  public  policy.  Case 
of  the  IConopoltas,  U  Coke,  8t  b;  Ite^v. Waddington 
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for  the  purpose  of  controlling  tbe  man- 

u&bctnre  and  trade  in  matches  In  the  United 
Statee  and  Canada,  by  getUna  all  manufacturers 
of  matches  to  enter  Into  a  combination  giving 
such  corporation  the  whole  control  of  the  busl- 
neoB,  or  by  buying  out  those  who  would  not  so  en- 
ter, and  buying  off  any  otfaen  who  might  propose 
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U>  engage  fo  the  busiiieBS,  Is  an  unlawful  enter- 
prlee,  being  an  attempt  to  create  a  monopoly. 
3.  An  agreement  intended  to  aid  in  the 
fbrmaUon  and  organ!  aatlon  of  an  Ule. 
gtkl  corporation  deal^ed  to  secure  a  monop- 
oly of  a  certain  busiaeaB  by  which,  in  oonsidora- 
tion  of  indonementa  and  oibet  flcanoial  aid  to  a 
shareholder  to  enable  him  to  ratoe  funds  neoes- 
B»ry  to  Join  the  eDterpilM,  the  Indoraen  axe  to 
have  a  share  of  the  net  earnings  of  hla  stock.  Is 
void  on  grounds  of  public  poUcy. 

(November  16, 1880.) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  fot  Wayne  County  Jn  favor 
of  plaintiff  in  an  action  to  redeem  certain 
pledged  stock,  to  enjoin  a  contemplated  sale 
thereof  by  the  pledgees,  and  forlFan  accouDtine 
and  the  repayment  of  certain  luooeyB  vbico 
the  pledgees  bad,  as  alleged,  collected  over  and 
above  the  sum  due  them,  IteDemd. 
The  facts  are  fully  stated  in  the  opiolons. 
Mr.  Henry  A.  Harmon  for  defendants, 
appellants, 

Mr.  WiUard  M.  LiUibrid^  for  com- 
plainant,  appellee. 
Mr.  F.  A.  Baker  filed  a  brief  In  support  of 

motion  for  r^eariog,  insisting  that  the  alleged 
Illegalities  of  the  Diamond  Match  Company  do 
not  vitiate  the  contracts  in  question  in  this  case, 
and  relying  upon  Witlton  v.  Oieen,  80  Mich. 
474,  and  cases  cited. 

Sherwood.  Oh.  J. ,  delivered  the  opinion  of 
the  court: 

In  1879  the  Bichardson  Sktcb  Company  was 


1  East.  107.  See  People  r.  North  River  Sugar  Bef. 
Co.  (N.  Y.)  2  L.  R,  A.  83. 

An  act  aOBctlng  the  putdlo  tnjurlonsly,  though 
neither  Illegal  nor  immoral,  but  wbloh  Is  Intended 
to  effect  a  purpose  tendlne:  to  the  prejudice  of  the 
public  at  large,  Is  indictable  at  the  common  law 
as  a  orimlna]  oonspiraoy.  King  v.  Journeymen 
Tailors,  8  Mod.  10;  King  t.  Bd wards,  Strange,  TOt. 

So  of  a  oonspiraoy  to  injure  txade.  Bex  v.  Cope, 
1  Strange,  lU. 

A  oonapiraoy  is  not  the  subject  of  a  civU  action 
until  a  third  person  has  suffered  a  damage  from 
something  donennder  it.  Then,  and  not  before,  he 
may  sue;  and  the  wrong  Inflicted,  not  the  combi- 
ne 1 1  on  to  do  it,  is  the  real  foundation  of  tbeaction. 
Savlle  V.  Roberts,  1  Ld.  Kaym.  874, 876;  Hutchins  v. 
Hutohlns.  7  Hill.  10*,  108;  Herron  v.  Nichols.  26  Ool. 

m. 

No  relief  in  law  or  equity  in  caae  of  fraudulent 
cotUreutB. 

Contraota  entered  Into  throufih  fraud  are  illegal 
and  void  and  parties  thereto  are  In  oontemplatlott 
of  law  in  pari  delicto,  and  neither  law  nor  equity 
will  afford  relief  to  either  of  them.  McCllntock  v. 
Lolsseau,  2  L.  R.  A  810.  and  note,  81  W.  Ta.  BB&i 
Cobbs  T.  HlxBOn,  1 L.  B.  A.  888,  note,  76  Mich.  200, 

The  courts  of  this  country  have  uniformly  re- 
fused to  assist  either  party  In  the  enforcemont  of  a 
contract  to  violate  the  law.  Michigan  Bank  v. 
NUee,  1  Doug.  401,  41  Am.  Dec.  683;  Jackson  v. 
Shawl,  29  Cal.  271;  Hltohell  v.  Smith,  4  U.  8.  4  Dall, 
268  (1 L.  ed.  828),  1  Binn.  110,  2  Am.  Deo.  417;  Uaybin 
V.  Goulon,  4  n.  S.  4  Dall.  298  (1 L.  ed.  841);  Duncaneou 
T.  M'Lure,  4  U.  S.  4  Dall.  308  (1 L.  ed,  815);  Nichols  v. 
Buggies,  3  Day,  146, 8  Am.  Dec.  282;  Armstrong  v. 
Toler,  24  U.  8. 11  Wheat.  268  (8  L.  od.  4681;  Hannay 
v.  Bre.  7  n.  S.  8  Crancb,  242  (2  L.  ed.  427);  Fatton  v. 
Nicholson,  ifl  IT.  S.  8  Wheat.  204  (4  L.  ed.  871);  Cam- 
Uoso  V.  Maflett,  2  Wash.  C.  C.  98;  BarUe  v.  Nutt. 
«  L.R.  A. 


located  at  Detroit.  It  was  organized  under  the 
laws  of  this  State,  andi^tbe  coinplainant  owned 
or  controlled  all  of  its  stock.  Its  business  m» 
manufacturing  matches,  but  for  rixteen  monlbs 
previous  to  the  8d  day  of  July,  1879,  itsfactoiy 
bad  not  been  in  operation.  The  coital  stock 
of  the  company  Uien  was  9;7S,000,  consisting 
of  8,000  shares  of  $!25  each.  On  the  representa- 
tions of  thccomplainant  to  defendant  Bubl  as  to 
the  earning  capacity  of  the  match  factory,  the 
defendants  became  securiQr  for  complainant  on 
bis  bond  to,  the  government  lor  tSO.OOO,  and 
indorsed  the  commercial  paper  of  the  company 
to  the  amount  of  about  $50,000.  To  secure 
the  defendants  on  these  liabilities  Mr.  Richard- 
son assigned  to  defendant  Buhl  1,800  shares  of 
;  the  sto^  in  the  Richardson  Match  Company, 
and  received  from  him  therefor  the  following 
receipt  and  agreement. 

Received  of  Mr.  D.  M.  Richardson  one 
thousand  eight  hundred  shares  of  the  stock  of 
the  Richardson  Match  Company,  to  be  held  by 
me  for  three  years  from  July  1, 1879,  as  trustee, 
for  the  following  purposes:  To  vote  the  same 
at  all  stockbolderr  meetings,  both  regular  and 
special;  to  receive  the  dividends  paid  thereon, 
and  retain  the  same,  except  one-sixth  portion 
thereof,  which  I  am 'to  pay  to  D.  M.  Richard- 
son. At  the  expiration  of  said  three  years,  if 
all  the  obligations  which  I  or  R.  A  Alger  have 
assumed  for  said  company  are  fully  paid  and 
satisfied.  I  am  to  transfer  said  stock  to  sud  D. 
M.  Ittchardson. 

[Signed]  C.  H,  BahL 

Detroit.  July  8d,  1879, 


26  U.  B.  4  Pet  184  (7  L.  ed.  826):  Craig  v.  XlSBOarl, » 
U.  S.  4  Pet  410  (7  L.  ed.  WBf. 

The  law  aids  no  one  to  violate  its  behests,  but 
leaves  a  party  as  it  finds  him,  remedUess  to  the 
ooneequenceq  of  his  own  follyaod  turpitude.  Am. 
L.  Ins.  &  T.  Co.  V.  Dobbin.  Hill  &  D.  2M;  Nellis  v. 
Clark,  20  Wend.  24, 4  Hill,  424;  Perkins  v.  Savage,  1& 
Wend.  4U;  De  Groot  v.  Van  Duier,  90  Wend.  an. 

Illegal  oontraota  are  not  such  onlyias  stipulate  fyr 
BOmetbing  that  is  unlawful,  bat  where  the  inten- 
tion of  one  of  the  parties  is  to  enable  the  other  to 
violate  Uie  mw.  It  Is  corrupted  by  su<di  lltegal  In- 
tention and  to  void.  Tatum  v.  Kelley.  26  Ark.  Ill; 
Branob  Bank  v.  Crooheron,  ft  Ala.  WO;  Beach  v. 
Kezar,  1  N.  H.  184;  Steele  v.  Curie,  4  Dana,  381;  Gi- 
rardy  V.  Blchardsoa.  1  Eap.  13;  Langtoo  v.  Hughes, 
1  Maule  ft  S.  fiOB;  LIghtfoot  v.  Tenant,  1  Boa.  te  P. 
m;  Farmer  V. HuBsell,  1  BoB.ftF.n8. 

Whatever  tbe  parties  have  fraudulently  or  ille- 
gally contracted  to  execute,  the  law  refuses  to 
compeljthe  contractor  to  execute,  or  pay  damages 
for  not  executing.  It  will  leave  the  parties  where 
it  finds  them.  Pepper  v.  H^ght,  20  Barb.  488. 

Acontract,thoughdlstlDgnIshable  from^yet  grow- 
ing out  of,  and  made  In  aid  of  ,an  Illegal  contract  Isin 
contemplation  of  tbe  Act  against  gambling  and 
betting,  and  Is  void.  MoLaIn  r.  Huffman,  80  Ark. 
481. 

But  it  has  been  held  that  a  contract.  Innooent  fn 
Itself,  will  not  be  avoided  because  it  may  by  posd- 
blllty  facilitate  an  Illegal  transaction;  to  render  It 
void  the  connection  with  the  Illegal  transaction 
must  be  direct  and  not  remote  or  oonJecturaL  See 
De  Groot  v.  Van  DuMO-,  17  Wend.  170. 

Judicial  notice.  See  oomprebemdve  not«  to  Olive 
V.  State,  «L.  R.  A.  88. 88  Ala.  88;  Com.  v.  Kinff(H&as.> 
6  L.  B.  A.  nSB;  HlBSOurl  Pao.  H.  Co.  v.  Lewis,  XL.  B.  A. 
67, 24  Neb.  848;  Skinner  v.  Harrison  Tvp.  S  L.  B.  A. 
187, 116  Ind.  139. 
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The  1,800  shares  of  utock  thus  assif^ned  to 
Sulil  gave  him  and  Alger  control  of  the  Rich- 
srosoD  Hatch  Company,  and  the  agreement 
that  they  should  retain  five  sixths  of  the  divl- 
^enda  made  upon  that  stock  gave  tbem  one  half 
■of  all  tiie  dlviaendB  or  profits  earned  by  the  cmn- 
pany.  After  the  receipt  was  given.  Gen.  Alger 
oecame  mvsident  of  the  company  and  a  director, 
and  Mr.Bubl  and  two  of  his  sods, with  Mr.  Ricb- 
-ardson,  were  the  other  directors.  Frank  Bubl, 
one  of  the  sods,  was  made  secretary  and  treasurer 

a  salary  of  91,800  per  year.  Tlie  Richardson 
Match  Company  was  conducted  under  tbe  ar- 
rangement above  stated  until  December  24, 
1880.  The  paper  indorsed  by  Jiiuhl  and  Alger 
was  discounted  at  7  per  cent  at  the  Detroit  No- 
tioDtd  Bank,  in  which  they  were  interested, 
.and  tbe  interest  paid  by  the  company  in  its  or- 
dinary course  of  business. 

The  Diamond  Match  Company  was  organ- 
ized on  tbe  8d  day  of  December,  1880,  under 
the  laws  of  the  State  of  Connecticut,  for  the 
purpose  of  uniting  in  one  corporation  all  tbe 
match  manufactories  in  the  United  States.  Its 
object  was  to  monopolize  and  control  the  busi- 
ness of  making  all  tbe  friction  matches  in  the 
•country,  and  to  establish  the  price  thereof;  and 
It  became  necessary  to  buy  many  plants  which 
had  become  establuibed  fn  the  bunness,  or  were 
preparing  therefor,  and  all  the  property  used  in 
-connection  therewith,  and  to  obtain  promises 
from  the  owners  and  manufacturers  that  they 
would  not  engage  in  the  business  themselves, 
or  indirectly  through  others,  for  ten  or  more 
years  thereafter;  and,  for  the  purpose  of  obtain- 
ing the  control  and  good-will  of  such  factories 
And  their  properUes,  large  powers  were  riven 
by  the  Legislature  to  the  Diamond  Hatcdt  Com- 
pany when  organized,  and  under  the  by-laws 
by  which  it  was  controlled.  The  extent  to 
which  it  was  allowed  tu  go  in  this  direction  Id 
tbe  accomplishment  of  its  purposes  appears  Id 
,  the  articles  of  incorporatu>D,  in  which  it  is 
4tated,  among^  ott^r  Uiings,  that  the  business  of 
(be  company  is  "to  manufacture,  buy,  sell  and 
^leal  in  friction  matches  of  all  kinds,  and  all  ar- 
ticles entering  into  the  composition  and  manu- 
facture thereof;  to  maoufscture,  buy,  sell  and 
'deal  in  machines  and  machinery,  whether  ap- 
plicable to  the  manufacture  of  friction  matches 
or  to  other  purposes:  to  purchase,  own  and  sell 
exclusive  ricbts  under  letters  patent  relating  to 
the  manufacture  of  friction  matches,  and  to 
machines  and  machioery,  whether  applicable 
to  the  manufacture  of  friction  matches  or  to 
other  purposes:  to  manufacture,  buy,  sell  and 
deal  in  animal  pokes,  tobacco  pipes,  curry 
•combe,  brushes,  shoe-blacking  and  shoe-dress- 
ing, and  all  articles  entering  into  the  composi- 
tion and  manufacture  thereof;  to  purchase,  own 
«nd  sell  excludve  rights  under  letters-patent  re- 
lating to  the  manufacture  of  all  the  articles  here- 
in enumerated,  and  to  machines  and  machinery 
applicable  to  the  manufacture  thereof;  to  buy, 
sell,  own  and  deal  in  any  real  or  personal  prop- 
erty necessary  or  convenient  to  the  prosecutiou 
of  said  husiuese, — and  generallv  to  do  all  things 
incidental  to  said  business,  ana  the  proper  man- 
agement thereof." 

Tbe  Diamond  Match  Company,  in  carrying 
out  its  purposes,  found  it  necessarv,-  in  many 
instances,  to  buy  a  large  quantity  of^ useless  ma- 
terial, and  to  pay  large  and  exorbitant  prices 
0I..R.A. 


for  the  property  purchased,  which  they  could 
not  make  available;  and  in  many  cases  in  no 
other  way  was  it  possible  to  purchase  the  in- 
activity of  manufacturers,  and  those  who  in- 
tended to  enter  Into  tbe  business,  and  who 
would  otherwise  become  competitOTs  of  the 
company  in  the  trade.  For  the  purpose  of 
showing  upon  the  books  of  tbe  com[»ny  the 
amount  it  was  obliged  to  pay  for  unnecessary 
and  useless  property,  and  the  excess  in  prices 
for  the  property  they  could  use,  and  to  silence 
and  prevent  all  competition,  the  company 
opened  two  accounts,— one  headed  "Real  Es- 
tate and  Machinery,"  and  the  other  "  Purchase 
Account."  The  capital  stock  of  the  company 
consisted  of  $2,360,000,  divided  into  $1,400,000 
of  common  stock,  and  $850,000  of  preferred 
stock.  For  five  years  the  preferred  stock  was 
entitled  to  an  annual  dividend  of  10  per  cent 
before  any  dividend  was  to  be  paid  on  the  com- 
mon stock.  All  corporations  and  individuals 
in  the  country,  engaged  in  the  business  of  mak- 
ing friction  matches,  desiring  or  consenting  to 
transfer' tiieir  property  to  tbe  Diamond  Match 
Company,  did  so  upon  valuations  agreed  upon, 
and  received  their  pay  therefor  in  the  stock  of 
tbe  Diamond  Match  Compaoy  at  par,  and  ^ve 
a  bond  to  tbe  compaDy  of  the  tenor  and  nIhA 
of  that  riven  by  the  Richardson  Mfttch  Com-  • 
pany  when  it  entered  the  company,  a  copy  of 
tbe  condition  of  which  reads  as  follows:  "And 
The  Richardson  Match  Co.  hereby  covenant 
and  agree  to  and  with  the  said  The  Diamond 
Match  Company,  that  it  shall  not  and  will  not 
at  any  time  or  times,  within  twenty  years  from 
the  dale  thereof,  directly  or  indirectly  engage 
ia  the  manufacture  or  sale  of  friction  matches, 
and  that  It  will  not  aid,  aadstorencour^e  any- 
one else  in  said  business,  in  the  State  of  Michi- 
gan or  anywhere  else,  where  its  doing  so  may 
conflict  with  the  business  and  interests,  or  di- 
minish the  sales,  or  lessen  tbe  proOts,  of  the 
Diamond  Hatch  Co. ;  and  it  Is  understood  by  it 
that  the  above  covenant  not  to  engage  in  the 
match  business  is  a  valuable  and  mnuenciDg 
contdderatlon,  without  which  the  Diamond 
Match  Cmnpany  would  not  have  purchased  the 
above  property;  and  for  the  true  and  faithful 
performance  of  said  covenant  it  hereby  binds 
Itself,  its  successors  and  assigns,  heirs,  execu- 
tors and  administrators,  unto  the  said  the  Dia- 
mond Match  Company  in  tbe  sum  of  $50,000, 
to  be  recovered  and  paid  as  and  for  liquidated 
damages." 

Mr.  Bichardson's  individual  bond  is  in  eub- 
stantially  the  same  form,  in  a  penalty  of  $35,- 
000.  Each  proprietor  subscribed  for  a  certain 
amount  of  preferred  stock,  which,  he  paid  for 
by  transferring  to  the  company  such  matches 
and  match  materials  as  he  or  it  bad  on  hand 
when  they  entered  the  company,  at  an  ap- 
praised value,  and,  if  this  was  insufficient  to 
pay  for  such  stock,  the  Inlauce  was  paid  in 
cash;  but  common  stock  was  paid  for  all  real 
estate,  machiDery,  patents,  eood-will,  bonds  to 
stay  out  of  tbe  business,  and  all  other  property 
transferred  to  the  company  at  tbe  valuation 
agreed  upon  when  the  proprietor  or  propriMors 
came  into  tbe  company,  except  matches  and 
match  materials,  for  which  preferred  stock  was 
issued.  Under  the  arrangement  by  which  any 
party  sold  and  conveyea  a  match  factory  or 
,  other  property  to  the  oompanyy  he  was  Jo  buy 
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at  its  par  value  one  half  as  much  prefened 
stock  as  he  had  received  in  common  stock  for 
bis  property.  This  was  intended  as  the  work- 
ing capital  for  the  new  company,  and  every 
person  who  conveyed  property  to  t^tae  company 
was  obliged  to  give  to  tbe  company  a  bond, 
such  as  S  hereinbefore  mentioned. 

Under  tbe  policy  above  stated,  through  tbe 
energy  of  its  officers  and  managers,  the  Dia- 
mond Matcb  Company  succeeded  iu  securing 
control,  snbetantially.  of  all  tbe  factoriee  in  tbe 
country,  with  their  aeveial  properties,  and  tbe 
owners  thereof  were  brought  under  its  dicta- 
tion, and  the  great  monopoly  became  complete, 
and,  as  was  expected  by  its  propriebore,  tbe 
gains  realized  by  the  company  were  enormous. 
Schedule  A  of  the  testimony  shows  that  among 
the  matcb  factories  that  p8»>ed  into  tbe  control 
of  the  Diamond  Match  Company  at  the  time  of 
Its  organization  was  that  of  tne  BichardBon 
Hatch  Company  of  Detroit,  and  at  that  time 
tbe  agreement  of  July  8,  1879,  between  Rich- 
ardson and  Buhl,  hereinbefore  referred  to, 
was  in  full  force,  as  was  tbe  bond  to  the  United 
States;  and  the  liabUity  of  defendants,  as  Rich- 
ardson's indorsers,  was  also  In  existence.  One 
waa  for  $66,000,  and  tbe  other  about  $80,000 
or  $86,000,  and  as  security  against  the  payment 
.  of  which  defendants  held  1,800  shares  of  the 
Richardson  Match  Company's  stock;  and.  as 
further  security,  the  company  had  been  reor- 
ganized, and  its  management  and  control  placed 
under  the  direction  of  the  defendants,  as  here- 
inbefore stated,  and  which  was  successful.  Its 
eamhiss  after  its  renrganization  were  $29,676.- 
80,  anano  dividends  were  declared,  and  it  la  con- 
ceded tbe  defendants  are  entitled  to  $14,887.69 
of  these  earnings;  and  It  further  appears  that 
the  defendants  have  never  been  called  upon  to 
pay  anything  on  account  of  their  said  liability 
for  tbe  complainant,  or  tbe  Richardson  Matcn 
Company.  This  was  tbe  Pituation  of  tbe  Rich- 
ardson Match  Company,  and  Mr.  Richardson, 
who  had  been  in  its  empk^  nnce  its  reorganlza- 
tltm,  as  general  manager,  at  the  time  the  Di- 
amond Match  Company  was  formed.  It  waa, 
however,  necessary,  in  consequence  of  the  un- 
canceled liabilities  of  the  defendants,  and  the 
desire  of  Mr.  Bicbardson  to  raise  more  money 
to  take  tbe  position  be  wished  to  in  tbe  new  com- 
pany, that  a  different  agreement  ahould  be  made 
from  that  of  July  8,  1879,  and  that  It  should 
be  between  the  complainant  and  defendantB> 
and  consummated  before  the  Richardson  Matcb 
Company  became  finally  merged  in  .  the  Di- 
amond Mateh  Company;  and  for  this  purpose 
Mr.  Richardson,  on  the  dSd  day  of. November. 
1880,  submitted  to  the  defendants  tbe  following 
proposition : 

Detroit,  Mich.,  Nov.  33,  1880. 
Messrs.  Buhl  and  Alger: 

Proposition  by  me  is  as  follows,  viz. :  VHrat. 
To  terminate  the  existing  contract  on  the  first 
day  of  January  next,  and  to  divide  the  net 
earnings  on  the  basis  of  an  inventory  to  be 
taken  at  that  time,  and  to  receive  the  dividend 
therefor.  Second.  To  indorse  my  notes  for  the 
neoesaary  amount  to  purchase  $100,000  of  the 
preferred  stock  of  the  proposed  new  company, 
or  80  much  thereof  as  shall  be  equal  to  SO  per 
cent  of  the  value  of  the  factoiy,  after  deduct- 
ing my  share  of  the  net  earnings,  allowance  to 
be  made  for  tiie  payment  of  my  personal  debts. 
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Their  interest  in  the  earnings  of  said  stock  to 
cease  on  tbe  Ist  day  of  July,  1862,  provided 
said  notes  shall  have  been  pud  from  the  divi- 
dends upon  aald  stock,  w  otherwiae,  on  or  be- 
fore said  lat  day  of  July,  1883;  the  dividends 
received  upon  said  stock  to  be  applied  to  the 
payment  of  said  notes.  Said  Buhl  and  Alger  to 
receive  one  half  of  the  dividends  on  the  com- 
mon and  preferred  stock  of  said  company  up 
to  said  lat  day  of  July.  1882,  at  the  time  of  fi- 
nal settlement:  im>^ed,  however,  that  in  the 
event  that  no  inventory  of  the  assets  and  debts 
of  the  proposed  new  company  shall  be  made  on 
the  1st  day  of  July,  1682,  then  the  basis  of  settle- 
ment shall  be  as  follows:  Said  Buhl  and  Alga- 
shall  receive  one  quarter  of  the  dividends  made 
for  the  year  1882,  and  one  half  the  dividends 
for  1881,  after  deducting  therefrom  tiie  amount 
paid  forinterestontbemortgageonthefactwy 
property,  and  upon  the  notes  so  Indorsed.  The 
common  and  preferred  stock  to  be  assigned  to 
Mr.  C.  H.  Buhl,  except  $80,000,  which  is  to 
be  assigned  to  said  proposed  new  company  as 
collateral  security  for  the  payment  of  the  mort- 
gages on  the  facttny,  and  a  further  sum  of 
$6,000  to  be  held  by  me.  J^ird.  In  the  event 
said  notes  shall  not  have  been  paid,  and  the 
debt  duly  liquidated,  on  or  before  the  Ist  day 
of  July,  1883,  said  Buhl  and  Alger  shall  receive 
one  half  the  dividends  for  tbe  full  term  of  two 
years  from  January  1, 1881.  to  January  1, 1883,. 
after  deducting  from  tbe  total  dividends  of  said 
compfmy  the  interest  on  said  mortgage  and  said 
notes.  Upon  settlement  tieing  made  under  the 
second  or  the  third  piopositioD,  as  herein  stated, 
[said  stock]  shall  be  reoonveyed  to  meu 

This  proposition  waa  accepted,  wtUi  the  fol- 
lowing addftioD,  made  by  Oen.  Alger,  and 
which  was  assented  to  by  Mr.  Kicbatdson:  "If, 
upon  tbe  expiration  of  two  years  from  January 
1, 1881,  said  notes  are  not  paid,  then  Buhl  and 
Alger  are  authorized  to  sell  the  necessary 
amount  of  stock  to  pay  for  tbe  same,  unless 
some  further  arrangement  for  carrying  them 
alongiaagreeduponDetween  them  and  myself." 

Mr,  Richardson  testifies  that,  npon  the  basia 
of  the  contract  contained  to  the  foregoing  prop- 
osition, as  modified  by  Gen.  Alger's  additioD 
thereto,  he  attended  the  meeting  for  the  organ- 
ization of  the  Diamond  Match  Company,  and 
put  into  the  new  company  the  factory  of  the 
Richardson  Match  Company,  at  the  sum  of 

?S190,000,  and  subscribtfd  for  $96,000  of  the  pre- 
ened stock.   Tbe  $190,000  for  tbe  factory 
was  paid  for  in  common  stock. 

The  defendants  gave  their  indorsements  to 
the  amount  of  $85,000  to  enable  tbe  complain- 
ant to  pay  for  bis  preferred  stock,  which  he 
paid  into  tbe  Diamond  Matcb  Company.  Tbe 
contract,  as  modified  by  Gen.  Alger,  had  not 
yet  been  signed  by  tbe  parties.  At  the  General's 
suggestion,  a  meeting  of  the  parties  was  bad  on 
the  37th  of  DecemlMT.  1680,  in  Detroit,  at 
which  Qen.  Alger  proposed  that  an  additional 
claim  should  be  made  to  the  modified  contract. 
Mr.  Richardson  objected  to  the  proposed 
change,  but  to  which,  be  claims,  under  the 
then  situation  and  circumstances,  he  was  finally 
compelled  to  yield  bis  assent;  and  the  contract, 
as  finally  concluded,  reads  as  follows: 

Memorandum  of  agreement  between  David 
M.  Bicbardson,  of  tbe  first  part,^and  Christian 
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H.  Buhl  and  Biusell  A.  Alger,  of  the  second 
wt,  all  of  DebY>lt,  Michigan,  witneeaeth  as 
loUawa: 

Wfaereai,  it  b  deemed  expedient  to  wind  up 
the  business  of  the  Bich&rdaon  Match  Com- 
pany, and  to  unite  its  interests  with  the  other 
match  manufactnring  interests  of  the  United 
States  in  one  corporation,  to  be  known  aa  the 
"Diamond  Match  Company"  organized  under 
the  laws  of  Connecticut;  and  whereas,  said 
lUcfaardson  desires  to  furnish  $95,000  towards 
the  Dece0sar7  woiUng  capital  of  said  Diamond 
Match  Company,  and  also  lo  sell  his  factory, 
and  the  machinery  connecled  with  same,  to 
said  Diamond  Match  Company:  Now,  there- 
fore, for  the  purpose  of  making  such  consoli- 
dation, the  parties  hereto  consent  that  the  lands, 
buildings,  machioeiy,  tools  and  fixtures  of  the 
RtchBrdBou  Hatch  Company  be  sold  and  con- 
veyed to  the  said  DlamoDa  Match  Company 
for  the  sum  of  one  hundred  and  ninety  thou- 
sand dollars  ($190,000),  to  be  paid  for  in  the 
common  stock  of  said  Diamond  Match  Com> 
pany  at  its  par  value.  And  as  it  will  be  neces- 
sary for  said  Richardson  to  borrow  the  princi- 
pal part  of  said  $95,000,  for  which  he  is  to  re- 
ceive $96,000  of  the  preferred  stock  of  aeid 
Diamond  Match  Company  at  its  par  value, 
the  8^  second  parties  agree  to  Indorse  the  said 
Bichardsoo's  notes  for  such  sum  as  is  required 
to  make  up  said  ninety-five  thousand  dollars 
<$96,000J,  after  deducting  the  amount  of  the 
net  earmngs  due  said  Bichardson  from  the  pro- 
ceeds of  the  Richardson  Match  Company  since 
July  i,  1879,  and  to  raise  the  mon<^  on  said 
notes. 

An  inventory  of  all  the  matches  and  match 
materials  of  the  said  Bichardson  Match  Com- 
pany on  hand  January  1,  1681.  shall  be  made, 
and  such  property  sold.  The  inventory  and 
valuation  of  said  personal  property,  upon  which 
the  same  is  sold,  shall  be  the  basis  of  settle- 
ment between  the  parties  In  the  division  of  the 
profits  of  the  Richardson  Match  Company. 
The  fir6t  party  fs  to  assume  the  payment  of  the 
principal  and  interest  of  a  mortgage  on  the 
property  of  the  Bichardson  H^tdi  Company 
for  $38,300,  held  by  the  Connecticut  Mutual 
Life  Insurance  Company,  and  is  to  deposit 
with  said  Diamond  Match  Company  $40,000 
<tf  said  common  slock,  at  Its  par  volae,  as  se- 
curity for  such  payment  All  the  remaining 
stock,  both  preferred  and  common,  is  to  be 
t^ken  in  the  name  of  the  first  party,  and,  with 
the  exception  of  teo'shares  of  said  common 
stock,  is  to  be  immediately  transferred  by  hfm 
to  said  C.  H.  Buhl,  to  be  held  by  said  Buhl  as 
security  for  the  indorsements  as  above  stated, 
and  any  and  all  other  indebtedness  of  said  first 
party  or  said  Bichardson  Match  Company  to 
said  parties,  or  either  of  them,  and  also  as  se- 
curity to  said  second  parties  for  their  interest 
iu  the  profits  upon  the  said  stock  of  the  Dia- 
mond Match  Company.  The  debts  due  to  the 
said  Richardson  Match  Company*  are  to  be  col* 
lected,  and  its  Indebtedness  paid. 

A  settlement  is  to  be  made  between  the  par- 
ties hereto,  and  the  profits  divided,  as  provided 
in  the  agreement  of  July  8, 1879,  except  that 
the  share  of  the  profits  belonging  to  said  first 
party  shall  be  applied  to  the  pigment  of  his 
debt  to  the  Bichardson  Match  Cfompaoy,  and 
In  payment  of  any  moneys  due  from  him  to 
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either  of  said  second  parties;  and  what  remains 
sliall  be  <»ntri)>uted  by  him  as  a  part  of  said 
$96,000,  and  on  the  sum  contributed  he  shall 
receive  Intoest  from  the  dividends  paid  on 
said  stock.  The  dividends  on  the  stock  of  the 
Diamond  Match  Company,  both  common  and 
preferred,  Including  the  $40,000  pledged  as 
aforesaid,  and  the  ten  shares  retained  by  said 
Bichardson,  for  one  year  and  six  months  from 
the  first  day  of  January,  1881,  shall  be  applied: 
firit,  to  the  |»yment  of  Interest  on  said  mort- 
gage to  the  Connecticut  Mutual  Life  Insurance 
Oomimny;  seecmt/,  to  the  payment  of  interest  on 
the  notes  so  indorsed  by  said  second  parties; 
and,  third,  to  the  payment  of  interest  to  each 
of  tiie  parties  hereto  on  the  money  advanced 
by  them  respectively  in  making  up  said  sum  of 
$96,000.  Of  what  there  remains,  one  quarter 
«iaU  be  paid  to  each  of  the  said  second  parde^ 
and  the  other  half  applied  to  the  payment  of 
the  principal  of  the  notes  so  indorsed  by  said 
secfmd  parties,  and  of  any  advances  that  may 
be  made  by  them.  The  said  second  parties 
agree  that  they  wiU  ad  ranee  to  said  first  partv 
the  dividends  belonging  to  them  as  aforesala, 
to  be  used  in  taking  np  said  notes  Indorsed  by 
them,  and  take  tbeiefor  the  notes  of  said  first 
party,  payable  on  or  before  March  1, 1888,  with 
interest  at  the  rate  of  7  per  cent  per  annum, 
and  hold  said  stock  as  security  for  the  payment 
thereof.  If  all  said  notes  indorsed  by  said  sec- 
ond parties  as  aforesaid  are  not  paid  by  Sep- 
tember 1,  1883,  tben  said  second  parties  shtul 
be  entitled  each  to  one  fourth  of  the  dividends 
on  all  said  stock  for  the  whole  of  ihe  year  1883. 
The  notes  to  be  given  by  said  first  party  to 
said  second  parties  for  any  cash  that  they  may 
advance  to  make  up  said  $96,000  shall  bear  in- 
terest at  7  per  cent  per  annum,  and  be  payable 
on  or  before  September  1,  18^. 

If  all  of  the  notes  indorsed  by  said  second 
parties  as  aforesaid,  and  any  notes  given  by 
said  first  party  to  said  second  parties,  are  not 
paid  hy  March  1. 1883,  the  said  second  parties 
are  hereby  authorized  to  sell  said  stock  at  pub- 
tic  auction  after  thirty  days*  published  notice, 
and  apply  the  proceeds,  or  so  much  thereof  as 
may  be  required,  lo  the  payment  of  said  notes, 
interest  end  expenses;  the  above  provisions  to 
apply  to  all  original  notes  and  renewals  thereof. 
It  srpnufjr  undentood  that  mid  meondvar- 
tiu  are  to  reeeive  one  half  [each  one  quarter],  af- 
ter deducting  the  paymentt  for  interett  at  odiTtw 
»tated,  of  the  net  earninga  of  aaid  etoek,  and  not 
merely  one  half  i/ie  dividende;  and  in  settlement 
with  aaid  firtt  party,  he  is  to  pay  them,  in  addi- 
tion to  one  half  of  the  dividends  det^ared,  the  one 
half  of  any  tuiytitu  or  remrved  fund  toAuA,  if 
divided,  would  pertain  to  aaid  ^oek;  and  on 
aueh  settlement  no  toaa  that  may  be  barged  on 
account  of  the  purchase  and  aaU  by  «a*d  IHa- 
mond  Match  Company  of  other  match  factories 
shall  be  taken  into  account;  and,  aueh  settle- 
ment is  made  at  the  end  of  a  half  year,  the  earn- 
inga  of  the  whole  year  SMiU  be  averaged  so  that 
the  said  second  parties  shtUt  receive  the  full  hay 
of  the  earninga  of  aaid  stock  for  the  vfhole  year; 
provided,  that  on  meh  settlement  the  aeeond  par- 
ties shall  estimate  aueh  earnings  from  the  trial 
balance  or  books  of  aaid  Diairumd  Match  Com- 
pany, and  shall  make  such  allowances  as  to  them 
shall  seem  Just  and  equitable  for  loss  and  shrinks 
age  in  valuea  of  said  Diamond  ^eOeh  Company, 
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and  «ftaU  take  tTito  eontideraiion  improvements 
that  haw  been  made  out  of  the  aamingt  ther&if. 
[Signed]  David  M.  Rictmidson, 

B.  A.  Alger, 

C.  H.  Bidtl. 
Detroit.  December  38, 1880. 

Tbat  portion  of  tbis  contrBCt  inioted  in  Ital- 
ics la  Uie  clause  added  at  the  su^estion  of 
Gen.  Alger,  and  objected  to  by  MrT  Bicbard- 
aon.  Id  otiier  respects,  the  agreement  is  sub- 
stantially the  same  as  that  agreed  upon  in 
Rjchardson's  proposition, .dated November  23, 
1880. 

A  supplementary  agreement  was  entered 
into  Novemt>er  23, 1681,  extending  the  contract 
of  December  38,  1880,  so  that  it  should  cover 
the  entire  period  of  two  years.   It  is  aa  follows: 

"It  is  also  agreed  tbat  the  eamings  of  the 
stock  of  the  Diamond  Match  Company,  both 
common  and  preferred,  including  the  $40,000 
pledged  to  the  Diamond  Match  Company,  and 
the  ten  shares  held  by  said  Richardson,  for  two 

Sears  after  tbe  fltst  day  of  January,  1^1,  shall 
e  applied,  as  stated  In  said  agree tnent  of  De- 
cember 28,  1880;.  it  being  tbe  intention  hereof 
to  provide  that  said  second  parties  shall  each 
receive  one  quarter  of  tbe  earnings  of  said 
stock  for  two  years  from  tbe  1st  dav  of  Jan- 
uary, 1881, — tbat  is,  one  quarter  of  the  full 
earnings  of  tbe  stock  for  1881  and  1882,  instead 
of  for  one  year  and  six  months,  as  stated  in 
said  ^reement.  In  all  other  respects,  except 
provioing  security  for  additional  loans,  as  bere- 
mbefore  stated,  said  agreement  is  to  remain  in 
force  and  unchanged. 

It  is  conceded  that  the  liability  of  the  de- 
fendante  for  the  complainant  upon  their  in' 
dorsements  did  not  exceed  at  any  time  $86,000, 
and  that  at  the  time  of  the  commencement  of 
this  suit  Hidi  liabili^of  defendants,  both  upon 
eucb  indorsements  and  upon  tbe  bond  to  tbe 
sovemment,  except  a  small  note  of  $8,150,  bad 
been  paid,  and  that  said  note  has  since  been 
satisfied,  and  that  said  defendants  have  never 
been  obliged  to  tuya  dollar  on  account  of  such 
liability.  Tbe  Richardson  stock,  held  by  Buhl, 
in  the  Richardson  Match  Company  was  ex- 
changed for  stock  in  the  Diamond  A^tcb  Com- 

Sany,  which  took  the  place  of  the  other.  Tlie 
ivraends  received  on  the  Richardson  stock 
amounted  to  $114,000,  and  tbe  Richardson 
Hatch  Company,  when  its  business  was  closed 
up,  showed  profits  to  be  divided  of  $29,676.89, 
or  an  aggremteof  profitsof  $148,676.89.  The 
interest  paid  on  the  mortgage  on  the  Richardson 
match  facto^  and  on  the  paper  Indorsed 
amounted  to  $9,609.30,  showing  a  net  profit  to 
be  divided  of  $134,066,  and  leaving  $67,088  to 
go  to  Buhl  and  Alger,  and  the  same  amount  to 
Richardson.  At  the  time  tbe  bill  was  filed 
Buhl  and  Alger  bad  received  $68,400,  and  since 
tbat  time  $24,400,  making  an  aggregate  of 
$25,767  more  than  one  half  of  the  amount  to  be 
divided,  as  claimed  by  complainant.  It  la  this 
last  amount,  with  interest  thereon,  making  a 
total  of  $36,819.26,  for  which  compldnant 
claimed  and  obtained  at  the  circuit  a  decree, 
and  from  which  defendants  appeal. 

"  Complainant  alleges  tbat  the  said  sum  of 
$68,400,  so  received  by  the  said  defendants, 
comprises  tbe  full  one  half  of  all  the  net  earn- 
ings of  said  stock  so  held  1^  the  defendant  Buhl 
«L.  R.A. 


during  tbe  years  1881  and  1883,  together  witb 
the  amounts  received  as  aforesaid  by  tbem  from 
tbe  net  earnings  of  tbe  stock  of  tbe  Ricbardsoo 
Match  Company;  not  charging  against  said 
stock  any  loss  on  account  of.  tbe  purchase  and 
sale  by  said  Diamond  Match  Company  of  other 
match  factories.  And  your  orator,  upon  like 
information  and  belief,  Avexa  that,  daring  the 
said  two  years,  tbe  said  stock  has  earned  no 
surplus,  and  that  there  is  no  reserve  fund 
which,  if  divided,  would  pertain  to  said  stock, 
and  tbat  the  said  defendants  have  now  received 
all  tbat  is  due  tbem  upon  tbe  said  stock,  under 
the  terms  of  tbe  three  contracts  above  referred 
to." 

The  foregoing  allegations  are  denied  by  tbe 
defendants,  ana  they  allege  that  the  net  earn- 
ings of  tbe  Richardson  stock  in  the  Diamond 
Match  Company  for  1881  were  $81,090.31,  and 
for  1682  are  $189,767.92;  and  tbat  there  is  still 
due  them  on  their  share  thereof  $68,688,  less  the 
dividend  of  $24,400  received  by  them  since  the 
bill  was  filed.  Thus  it  will  be  discovered  that 
the  issue  in  the  caas-is  made  upon  the  }^P^ 
construction  of  the  contract  of  December  38, 
1880,  assuming  that  said  contract  is  in  aU  re- 
spects a  valid  iostrumenL 

When  tbe  Diamond  Match  Company  opened 
the  books  containing  the  account  of  its  transac- 
tions, as  has  been  hereint)efore  alluded  to,  all  of 
its  purchases  were  kept  in  two  accounts. 
Under  the  head  of  "  Purchase  Account"  were 
matches  and  match  material,  appraised  at  cash 
value;  and  it  would  appear  that  under  the  head 
of  "Real  Estate  and  Machinery  Account," 
everything  else  purchased  by  the  company  as 
taken  and  appraised  was  included.  This  ac- 
count was  represented  by  the  common  slock  of 
tbe  company,  with  which  it  was  purchased;  the 
other  by  preferred  stock,  which  was  given  for 
it  There  seems  to  be  a  general  understanding 
tbat  the  property  contained  in  thS  purchase  ac- 
count, or  very  much  of  it,  was  taken  by  ttie 
company  at  a  large  oTer-valuatlon, — in  some  in- 
stances many  times  its  worth  waa  given;  and  it 
is  claimed  in  Ukemannertbere  was  an  over-val- 
uation made  and  listed  under  ^e  bead  of  "Real 
Estate  and  Machinery  Account; "  that  this 
became  necessary  in  order  to  make  the  desired 

f>nrcbases,  and  secure  the  complete  monopoly 
ntended,— tbat  is  to  say,  to  increase  the  value 
of  tbe  company's  stock  and  its  gains  by  de- 
BtFoyiug  all  competition,  whether  the  result  of 
Individual  enterprise  or  corporate  action,  and 
to  secure  the  non-actioA  of  the  proprietors  of 
the  factories  taken  in  or  purchased.  The  par- 
ties  to  this  suit  were  all  benefited  1^  Bucb  action 
in  proportion  to  the  amount  of  stock  held  by 
each,  as  all  were  stockholdera.  It  ia  true  the 
complainant's  stock,  or  a  large  portion  of  it, 
was  at  the  time  held  by  defenc^ntsas  security; 
but  tbat  does  not  change  the  rules  or  the  reeults 
which  govern  and  follow  the  action  taken  \fj 
the  company. 

There  appear  in  the  record,  as  returned  to  this 
court  from  the  books  of  the  Diamond  Mateh 
Company,  commencing  with  Augiist  1,  1881» 
nineteen  trial  balances,  ending  with  August 
1,  1888.  That  of  December  81,  1881,  shows 
a  credit  to  the  profit  and  loss  account  of 
$647,488.43,  andadebltof  $7,176.67,  leavinga 
balance  to  the  credit  of  that  aoooant  of 
$640,367.76.   The  tfial  balance  of  Decoober 


Digitized  by 


Google 


I 


1889. 


Richardson  t.  Buhl. 


498 


80, 1883,  shows  a  credit  to  the  profit  and  loss 
account  of  $1,118,848.43,  and  a  debit  of 
915,496.39,  leaviDe  a  balance  to  the  credit  of 
that  account  of  (1,103,352.18.  The  board  of 
directors,  on  Febniaiy  9,  1883,  adopted  the  fol- 
lowing  preamble  and  resolatlona: 

"wuereas,  the  several  ledgers  and  general 
balance  sheets  of  the  company,  at  date  of  De- 
cember 31,  1881,  show  the  aggregate  net  earn- 
ings of  all  the  factories  eammg  a  profit  to  the 
sum  of  $647,488.43,  and  the  aggregate  losses  of 
the  factories  making  losses  to  be  $7,175.67,  mak- 
ing total  net  earnings,  $640,357.76;  and  where- 
as, there  are  standing  on  the  several  ledgers  of 
the  company  various  purchase  accounts,  which 
are  debited|witta  an  aggregate  sum  of  $178,788.- 
89,  which  represent  th6  cost  of  same  up  to  De- 
cember 81, 18H1;  and  whereas,  the  actual  value 
of  said  purchase  accounts  is  $5,500;  therefore, 
resolved,  that  the  diEFerence  of  $168,338.39  be- 
tween the  actual  value  and  the  book  value  of 
these  purchase  accounts  t«  charged  to  Dr.  of 
net  earnings  of  the  company  for  1881,  and  that 
the  president  be  instructed  to  furnish  the  man- 
agers with  the  proper  forms  of  entries  to  carry 
Uiis  resolution  into  effect.  Whereas,  many  of 
the  real  estate  and  machinery  accounts  of  this 
company  have  a  book  value,  or  are  charged 
with  a  cost  sum  in  excess  of  their  actual  value; 
therefore,  resolved,  that  $347,028.87  of  the  sum 
described  as  net  eamings  be  applied  to  the  re- 
ductions of  the  hook  values  of  such  real  estate 
and  machinery  accounte,  and  in  such  propor- 
tions as  the  executive  committee  may  approve, 
and  that  the  president  be  requested  to  furnish 
the  managers  with  the  proper  entries  to  carry 
this  resolution  into  effect  on  the  several  boo^ 
of  account  and  ledgers  of  the  company." 

At  the  same  meeting  of  the  board  of  directors, 
a  10  per  cent  dividend  was  declared .  Three  10 
per  cent  dividends  were  declared  for  1882;  the 
uflt  one  at  a  meeting  of  the  board  February  14, 
1688.  At  the  same  meetiag  it  was  resolved 
' '  that  the  balance  remaining  as  credit  of  profit 
and  loss  account,  after  providing  for  the  div- 
idend declared  at  this  meeting,  be  applied  to  the 
reduction  of  the  book  values  of  tbe  company's 
real  estate  and  machinery  accounts,  such  re- 
duction to  lie  apportioned  among  the  several 
properties  by  the  executive  committee;  the 
amount  so  to  be  applied  being  $310,933.26." 
Subsequently  a  reduction  was  made  in  the  pur- 
chase account  of  $117,439.87.  This  fact  is  ad- 
mitted 1^  a  stipulation  of  the  parties,  and  by 
■aid  stipulation  the  following  is  ^rea  as  a  tab- 
ulated statement  of  the  action  of  tiie  company's 
hoard  of  directors  in  dispoedng  of  the  profit  and 
loss  account  for  the  two  years  in  question: 

1881. 

To  the  credit  of  proflt>^d- 

loee  account   1640.267  70 

DlvldendB   $286,000  00 

Charged  off  purchase  acot,  ie8,2SB  89 
Charged  off  real  estate  and 

maohlnoT  acot   UHJOK  87 

$810,257  76 

1888. 

To  the  credit  ot  profit  and 

loss  acot   $UOe^  18 

Dividends   tflnunD  00 

Charged  off  purchase  acot.  117,4)98  K 
Charged  off  real  estate  and 

maohlnevr  aotft   810,90  M 

$1408^18 

The  defendants  claim  that  they  ate  entitled 
under  their  agreemcait  to  tiidr  share  o!  the 


amounts  charged  off,  the  same  as  though  these 
amounts  bad  not  been  so  disposed  of  upon  the 
books.  Complainant  claims  that  defendants 
are  entitled  to  one  half  of  tbe  dividends  paid, 
and  no  more;  that  dividends  and  net  earnings 
mean  the  same  thing,  as  used  in  the  contract 
between  the  parties  In  this  case;  and  that  Xhej 
have  received  the  amount  to  which  they  are 
entitled.  It  is  undoubtedly  true  that  "the 
function  of  a  profit  and  loss  account  is  to  show 
eamings,  or  the  lack  of  them;  and  that  every 
Item  being  credited  which  ought  to  be  credited, 
and  everything  being  charged  which  ought  to 
be  chained,  ttxe  profit  and  loss  account  will 
show  what  the  net  eamings  or  losses  are; "  and 
T  am  satisfied  that  tbe  learned  counsel  for  the 
complaicant  is  correct  when  he  says  "  that  tbe 
first  thing  to  be  done  by  any  manufacturer, 
who  would  ascertain  his  net  earnlnes  during 
the  preceding  year,  is  to  take  a  careful  inven- 
tory of  wbathe  has  left,  including  his  plant  and 
machinery,  and  then  make  Inst  and  full  allow- 
ances for  all  losses  and  sbrinsages  of  every  kind 
that  be  has  suffered  in  bis  property  during  the 
year,  and  for  all  expenses  of  every  kind,  ordi- 
nary or  extraordinary,  that  have  occurred  dur- 
ing the  year,  and,  havingmade  such  inventory, 
and  deducted*  such  losses  and  sbrinkage  of 
every  kind,  his  net  eamings  will  be  the  differ- 
ence between  all  his  Investments  in  his  business 
and  all  bis  expenses  of  every  kind  on  the  one 
band,  and  this  new  inventory,  with  the  deduc- 
tions properly  made,  and  all  that  he  has  re- 
ceived of  every  kind  on  the  other  hand;  and  if 
his  books  are  properly  kept,  aod  proper  deduc- 
tions made,  these  net  earnings  will  finally  ap- 
pear on  the  balance  sheet  to  the  credit  of  the 
profitand-loss  acconnt" 

There  is  no  dispute  as  to  what  the  items 
"charged  off"  in  Uie  acconnt  represented,  and 
that  they  stood  upon  the?booksof  the  company, 
under  the  direction  of  its  managers,  in  toe  ac- 
count as  debited  to  the  company.  It  repre- 
aented  tbe  agreed  valuation  of  tbe  property 
purchased  by  the  company,  or  taken  into  it  at 
Its  organization,  and  for  which  common  stock 
of  tbe  company  was  issued  or  given  to  the 
owner  or  owners,  and  included  uerein  is  the 
bond,  required  in  each  instance  where  a  pur- 
chase was  made,  that  the  vendor  would  not 
prosecute  the  business  for  a  series  of  years 
thereafter. 

The  stock  was  taken  at  par,  tbe  amount  of 
tbe  valuation  and  the  amount  of  the  stock  being 
equal,  and  the  value  of  the  stock  was  never  less 
than  when  taken,  and  remained  at  par  except 
when  It  sold  for  more;  and  it  is  a  Uttledifflcult 
to  see  why  it  should  be  said,  so  long  as  this  was 
the  case,  that  there  was  a  loss  to  the  company 
or  a  shrinkage  in  value.  It  is  true  the  value  of 
the  chattel  property  and  real  estate  conveyed  to 
the  company  may  have  greatly  depredated; 
but  at  the  same  time  the  rights  surrendered  to 
the  company  by  the  owner  under  his  bond 
might,  in  the  mean  time,  have  greatly  appre- 
ciated. It  seems  quite  certain  that  no  means 
are  shown,  if  any  exist,  by  which  such  loss  or 
depreciation  could  be  made  to  appear  to  a  board 
of  directors  or  to  anyone  else  with  any  degree 
of  certain^. 

But  in  tnia  case  a  different  quesdon  arises. 
Alger  and  Buhl,  as  T^rds  the  complainant, 
and  their  ri^ta  under  this  contract,  occupy 
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the  position  ctf  tliird  partlM.  and  their  interests 
«n  controlled  by  these  relations  to  the  com- 
pany. The  amount  they  were  to  Teceiye  for 
their  iDdorsements  in  no  way  depended  upon 
the  discretionary  power  of  the  bcmrd  of  direc- 
tors. The  net  profits  of  the  company  men- 
tioned in  the  contract  served  only  to  fix  the 
Amount  they  were  to  reoeiTO  for  tbeir  indorse- 
menta  of  the  complainant's  commercial  paper. 
He  had  tlieir  indorsements  to  the  extent  he  de- 
aiied,  and  greatly  to  his  pecuniary  adrantaEe, 
as  the  record  plainly  shows.  Notwithstandnig 
the  success  of  the  company's  operations  has 
given  to  tbe  terms  upon  which  be  received  the 
«id  of  defendants  almost  the  appearance  of  ex- 
tortionate requirements,  however,  the  hazard 
of  the  venture  very  much  modiflcfl  this  appear- 
ance when  it  is  cooridered  that  a  failure  of  the 
■enteiprise  might  have  resulted  in  great  flnan- 
>  cial  ifiaaster  to  defendants. 

No  question  is  raised  as  to  the  validity  of  the 
oontract  between  the  parties,  or  upon  Its  in- 
validity upon  the  ground  of  public  policy,  or 
for  any  ouier  cause.  B  Is  treated  by  the  par- 
ties on  both  sides  as  a  valid  Instrument,  to  be 
construed  and  enforced  the  court  as  such, 
and  no  unwillingness  is  expressed  hj  either 
aide  to  abide  the  correct  construction  when  as- 
certained; but  it  is  claimed  by  complainant 
that,  if  the  construction  is  to  be  given  to  It 
■contended  for  by  defendant's  counsel,  equity 
and  good  conscience  will  have  been  vlcdated  to 
■an  extent  requiring  the  exercise  of  tbe  restrain- 
ing power  of  a  court  of  chancery  to  prevent 
the  rajuiy  and  wronir,  not  intended  by  the  de- 
fendants when  the  instrument  was  made,  and 
which  at  that  time  was  entirely  unanticipated 
by  tcomplalDant,  But  it  must  be  recollected 
that  the  ol^ect  to  be  accomplished  by  the  reor- 
nnlzation  of  the  enterprise  was  by  all  tbe  par- 
ses the  same;  that  the  means  to  he  resorted  to 
in  the  accomplishment  of  the  oUect  dedred. 
If  successful,  had  no  respect  for  the  equitable 
■or  first  right  of  any  person  under  other  and 
different  circumstances;  and  that  the  complaia- 
ant,  as  well  as  the  defendants,  were  active  par- 
ticipants in  the  buBlness  of  tbe  company  and 
its  proceeds,  seeking  the  accomplishment  of 
the  same  object,  and  pariidpated  largely  in 
adopting  the  means  to  be  employed  tot  that 
purpose;  and  if  such  object  or  means  were  rep- 
rehensible or  inequitable,  all  the  parties,  tbe 
complainant  as  well  as  the  defendants,  are 
"under  tbe  same  condemnation,"  and  a  court 
•of  equity  wiU  leave  the  parties,  when  such  is 
tbe  case,  where  it  finds  them,— outride  the 
rules  of  courts  of  justice,  "in pari  delicto," — 
and  th«y  must  settle  their  own  grievances  and 
unlawful  transactions. 

The  fact  in  this  case  appears  plainly  that  the 
amount  promised  the  defendants,  and  for 
which  defendants  ask  payment,'waB  to  enable 
tbe  complainant  to  occupy  a  place  Id  the  com- 
pany which  would  give  Sim  a  better  position 
to  share  in  the  profits  of  the  monopoly  equally 
with  the  defendants.  If  It  were  our  duty  to 
adjudicate  the  rights  of  IJiese  parties,  we  should, 
under  tbe  drcumstances,  give  the  same  con- 
struction to  the  contract  in  question,  and  apply 
the  same  rules,  we  would  to  any  other  agree- 
ment where  no  equitable  cooeiderationa  are  in- 
volved. There  is  nothing  ambtguous  in  the 
language  used,  nor  Is  the  ot^ect  mtei^ed  ob- 
4L.R.A. 


scure.  It  was  to  organize  and  put  into  opera- 
tion one  of  the  greatest  monopolies  of  the  age, 
or  rather  to  aid  m  so  doing.  This  Is  not  a  case 
where  the  complainant,  as  a  stockholder,  is 
seeking  to  obtain  profits  or  dividends  wrong- 
fully withheld  from  him,  or  applied  by  a  board 
of  directors  to  an  improper  purpose,  and  (he 
same  rules  do  not  govern  the  questum  that  would 
be  raised  upon  such  an  Issue;  but  the  simple 
question  in  the  case  is.  What  should  the  par- 
ties  Iw  held  to  mean  from  the  language  uiey 
have  used,  and  does  tbe  action  taken  by  tbe 
board  of  directors  in  disposing  of  the  earnings 
of  the  stock  during  the  two  years  in  ouestioa 
bind  tbe  defendants  as  to  tiie  amount  iber  are 
entitled  to  receive  under  Uieir  contract?  It  is 
evident  to  me  that  it  does  not,  but  that  tbe  de- 
fendants, independent  of  such  action,  may 
go  behind  it  if  necessary,  and  show  that  there 
DBS  been  no  shrinkage  ot  values,- no  losses 
sustained, — and  first  what  the  net  earnings  of 
the  stock  have  been  during  the  two  yeai& 
Except  in  case  it  becomes  neceesaiy  to  make 
estimates  of  earnings  of  the  stock,  it  must  be 
made  from  the  trial  balances,  as  the^  appear 
upon  the  books  of  the  company;  and  in  which 
case  the  defendants  are  to  make  proper  allow- 
ances for  the  loss  and  shrinkage  of  the  com- 
pany's property,  and  shall  take  into  considera- 
tion improvements  that  have  necessarily  been 
made  in  the  proper  conduct  of  the  business. 

It  is  expressly  stated  in  tbe  agreement  that 
tbe  defendants  were  not  to  receive  one  half  of 
the  dividends  merely  which  might  be  declared, 
but  one  half  of  the  net  earnings  of  the  stock; 
and  it  is  not  stated  In  the  contract  how  or  by 
whom  such  net  earnings  are  to  be  ascertained. 
That  portion  of  the  contract  upon  which  tbe 
contest  arises  best  speaks  for  Itself,  and  I  do  not 
think  there  is  any  chance  for  two  opinions  on 
the  subject  of  Its  proper  ccHistmction.  Itsays: 
"  It  is  expressly  understood  that  said  second 
parties  are  to  receive  one  half  [each  one  quar- 
ter], after  deducting  tbe  payments  for  interest 
as  above  stated,  of  the  net  earnings  of  said 
stock.and  not  merdy  one  half  of  the  dividends; 
and  in  settlement  with  said  first  party  he  Is  to 
pay  them,  in  addition  to  one  half  of  the  divi- 
dends declared,  tbe  one  half  of  any  surplus  or 
reserved  fund  which.  If  divided,  would  per- 
tain to  said  stock;  and  on  such  settlement  no 
loss  that  may  be  charged  on  account  of  the 
purchase  andf  sale  by  said  Diamond  Match 
Company  of  otlier  match  factories  shall  be 
taken  into  account;  and,  if  such  settlement 
is  made  at  the  end  of  a  half  year,  the  eaminss 
of  tbe  whole  year  shall  be  averaged  so  diat  the 
said  second  parties  aball  receive  the  full  half 
of  tbe  earnings  of  said  stock  for  the  whole  year; 
provided,  that  on  such  settlement  the  second 
parties  sh^l  estimate  such  earnings  from  tbe 
trial  Inlance  on  books  of  said  Diamond  Match 
Company,  and  shall  make  such  allowances  as 
to  them  shall  seem  just  and  equitable  for  loss 
and  shrinkage  in  values  of  said  Diamond 
Match  Company,  and  shall  take  into  considera- 
tion improvements  that  have  been  made  out  of 
the  earnings  thereof." 

A  close  mspection  of  this  parasranh  of  the 
contract  very  clearly  discloses,  I  tninK,  that  in 
the  settlement  to  be  made  between  these  parties 
it  was  expressly  provided  that  in  aacevtaining 
tbe  half  of  the  net  earnings  of  the  sbxik,  to 
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whicli  the  defendants  were  entitled,  no  such 
"cbargiog  off"  from  such  eamiogB  was  to  be  al- 
lowed; and  I  do  not  tbinli,  as  is  urged  by  com- 
plainant's counsel,  "that,  in  theabe^nce  of  bad 
faith  or  mistake,  the  action  of  the  board  of  di- 
rectors in  reducing  tbe  amounts  to  tbe  credit 
of  tbe  profit  and  Ipsa  accounts  is  conclusive 
upon  the  parties  to  this  suit  as  to  the  amount 
of  the  earnings  or  profits  to  be  divided  between 
them;"  and  it  is  of  no  consequence  whether 
their  action  in  this  regard  can  be  impeached  or 
not.  If  the  defendants  are  not  bound  by  tbe  ac- 
tion of  the  board  of  directors.  Thert  Is  no 
doubt  but  that  the  Diamond  Match  Company 
in  d<^Dg  a  legitimate  business  would  have  had 
the  right  to  have  the  par  value  of  Its  shares  of 
stock  maintained  out  of  the  profits  pr  earnings 
of  the  company,  and  it  was  maintained;  and 
for  that  purpose  tt  was  entirely  unnecessary 
for  its  hoard  of  directon  to  direct  any  "charg- 
ing off,"  aa  was  done  in  this  case.  Its  stodc 
was  not  only  at  alt  times  at  per,  but,  as  we  have 
before  said,  largely  above  par,  and  has  always 
been  at  a  premium;  and  from  its  earnings  tbe 
year  after  tbe  agreement  ended  the  complain- 
ant himself  received  a  stock  dividend  amount- 
ing to  $70,000.  If  it  were  necessary,  but  little 
difficulty  would  be  found,  I  think,  in  showing 
that  the  sums  "charged  off"  were  not  properly 
expenses  or  losses  in  running  the  business  of 
the  company.  I  think  the  learned  counsel  for 
defendants  was  right  In  saying:  "It  was  an  ac- 

Suisition  of  tbe  very  property  tbe  company  at 
le  outset  had  determined  to  acquire,  and  was 
of  more  permanent  value  than  if  It  had  been 
invested  in  new  factories.  The  object  of  the 
company  was  to  crush  others,  that  it  might  be 
valuable.  It  did  that,  and  expended  out  of  its 
earnings  for  1881  and  1883  938S,68a76,  not  as 
an  expense  of  running  the  business,  but  for  tbe 
purpose,  and  with  tbe  inevitable  effect,  of  in- 
creasing ita  property.  What  was  acquired 
with  this  money  was  none  tbe  less  property  be- 
cause intanetble.  Every  dollar  thus  expended 
added  Itself  to  the  value  of  the  business,  and 
became  a  permanent  part  of  it. 

Richardson  owns  |3S5,000  of  tbe  stock  of 
this  company  [exclusive  of  tbe  $70,000  acquired 
by  stock  dividend  from  earnings  of  1888], 
every  dollar  of  which,  was  pmnanentlv  en- 
hanced ia  value  by  these  expenditures  tt  was 
a  permanent  Investment.  The  company  had 
determined  to  monopolize  the  buBlness,  and 
therefore  the  more  perfect  the  monopoly  be- 
came the  more  valuable  ita  property  became. 
Every  factory  it  bought  and  closed,  every  pa^ 
ent  it  acquired,  every  good-wUl  it  purchased, 
every  man  it  bought  up,  added  to  the  value  of 
its  stock  not  only  tbe  amount  paid,  but,  from 
tbe  very  necessity  of  the  case,  vexr  much  more. 
Of  course,  when  the  agreement  between  these 
parties  now  before  us  for  construction  was  en- 
tered into,  00  one  could  certainly  tell  that  the 
defendants  could  even  realize  a  dollar  of  profits 
from  this  venture,  while  their  liabilities  as- 
sumed were  very  large.  It  could  not  be  known 
that  tbe  dividends  would  ever  be  soffldent  even 
to  pay  the  Interest  on  the  notes  Indorsed,  or 
the  mortgage  of  $26,000  covering  the  property, 
which  was  their  only  security,  and  whicn  was 
to  be  first  paid  before  th^  could  realize  any- 
thing by  way  of  profit.  Tbe  success  of  tbe  en- 
terprlse  was  one  not  altogether  free  from  doubt. 
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Upon  this  point,  Richardson  himself  says  in 
bis  testimony  he  considered  he  was  assuming 
a  great  risk  id  turning  his  factory  into  tbe  Dia- 
mond Match  Company.  Such  was  the  enn- 
plexion  of  things  at  the  time  the  contract  was 
made  as  viewed  by  him,  aud  he  had  then  had 
twenty-five  years  experience  in  the  business; 
If  the  parties  could  nave  known  then  what 
they  know  now,  or  could  they  have  foreseen 
the  almost  fabulous  future  pecuniair  success 
of  this  company,  tbe  contract  made  would 
have  been  regarded  as  IxAh  unconscionable  wad 
oppressive. 

But  in  construing  the  instrument,  if  a  valid 
one,  the  circumstances  and  surrounding  under 
which  it  was  made  should  be  taken  into  con- 
sideration. Neither  mistake  nor  fraud  is 
claimed  to  have  been  used  by  the  parties,  or 
either  of  them,  at  tbe  time  it  was  procured  and 
entered  Into,  and  we  are  asked  to  treat  it  (is 
valid  and  binding,  and  construe  it-accordlngly; 
and  in  this  respect  so  far  in  the  discussion  I 
have  complied  with  counsel's  request,  and  in 
so  doing  have  been  unable  to  take  any  view  of 
the  case  which  will  sustain  the  decree  made  by 
tbe  learned  circuit  judge.  But  an  examinatioo 
of  the  record,  and  the  character  of  the  transac- 
tions out  of  which  the  contract  grew,  and  the 
object  Intended  to  be  accompllsMd  li^  it,  as  I 
have  found  them,  raise  another,  and  far  more 
important,  question,  and  which  it  becomes  tbe 
imperative  duty  of  this  court  to  pass  upon, 
whether  raised  by  counsel  or  not. 

When  a  contract  is  brought  before  us  for  con- 
stmction  and  adiudication,  ita  validity  Is  nec- 
essarily Involved,  anfl  it  is  luiuliy  the  first 
point  to  which  the  attention  of  the  court  is 
challenged  by  counsel;  but  in  this  case,  when, 
upon  the  argument,  attention  was  called  to  this 
feature  of  the  case,  it  was  allowed  to  pass  by 
counsel  upon  both  sides  without  discussion.  I 
have  therefore  expressed  my  views  of  the  case 
as  presented  by  the  parties,  and  will  now  pass 
to  the  question  which  it  Is  not  needful  for  coun- 
sel to  imsent  In  order  to  secure  the  action  of 
this  court  In  disposing  of  tbe  same. 

I  think  no  one  can  read  tbe  contract  in  ques- 
tion, and  fail  to  discover  that  considerations  of 
public  policy  are  largely  involved.  The  inten- 
tion of  the  agreement  is  to  aid  in  securing  the 
objects  sought  to  be  attained  in  the  formation 
and  oT^nization  of  tbe  Diamond  Match  Com- 
pany. Tbisobject  Isopen^andboldly  avowed. 
Not  only  does  this  appear  In  Its  organization, 
and  in  the  business  it  proposes  to  conduct,  and 
in  the  modes  and  manner  of  carrying  it  on, 
but  the  testimony  of  Oen.  Alger  bimseTf  avers 
it,  and  settles  its  character  beyond  question. 
The  organization  is  a  manufacturing  company. 
The  business  In  which  It  Is  engaged  is  making 
friction  matches.  Its  articles  provide  for  the 
aggregation  of  an  enormous  amount  of  capital, 
sumcient  to  buy  up  and  absorb  all  that  kind  of 
business  done  in  the  United  States  and  Canada, 
to  prevent  any  other  i)erson  or  corporation  from 
engaging  in  or  carrying  on  the  same,  thereby 
preventing  dl  competition  In  the  sale  of  the 
article  manufactured.  This  ia'tbe  mode  of  con- 
ducting the  business,  and  the  manner  of  carry- 
ing it  on.  The  sole  object  of  tbe  corporatiini 
is  to  make  money,  by  having  it  in  its  power  to 
raise  the  price  of  the  article,  or  diminish  the 
quantity  to  be  made  and  used,  at  ita  pleasure. 
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Thus -both  the  supply  of  the  article  and  the 
price  thereof  are  macfe  to  depend  upon  the  ac- 
tion of  a  lislf  dozen  individuals,  more  or  less, 
to  satisfy  their  cupidity  aud  avarice,  who  utaj 
happen  to  have  the  controlling  interest  in  this 
coiporatiOQ,  an  artificial  person,  governed  by  a 
.single  motive  or  purpose,  which  is  to  accumulate 
monCT  rerairdless  of  the  wants  or  necesBities  of 
orerw.OW.OOOof  people.  The  article  thus  com- 
pletely under  their  control  for  the  last  fifty 
yearS'haa  come  to  be  regarded  as  one  of  neces- 
sity, not  only  in  every  household  in  the  land, 
but  one  of  daily  use  by  almost  every  individual 
in  the  country.'  It  is  difficult  to  conceive  of  a 
monopoly  which  can  affect  a  {greater  number 
of  people,  or  one  more  extensive  In  Its  effect 
on  the  country.  Uiao  that  of  tiie  Diamond 
Match  Company.  It  was  to  aid  that  company 
in  its  purposes,  and  in  carrying  out  its  object, 
that  the  contract  In  this  case  was'made  between 
these  parties,  and  which  we  are  now  asked  to 
aid  in  enforcing.  Monopoly  in  trade  or  in  any 
kind  of  business  in  this  country  is  odious  to 
our  form  of  eoverament.  It  is  sometimes  per- 
mitted to  aid  the  government  in  carrying  on  n 
great  public  enterprise,  or  public  work  under 
governmental  control,  in  the  interest  of  the' 
■public.  Its  tendency  is,  however,  destructive 
of  free  institutions,  and  repugnant  to  the  in- 
stincts of  a  freel  people,  and  contrary  to  the 
whole  scope  and  spirit  of  the  J'ederal  Consti- 
tution, and  is  not  allowed  to  exist  under  ex- 
press provision  in  several  of  our  State  Consti- 
tutions. Indeed,  it  is  doubtful  ifjfree  govern- 
ment can  long  exist  in  a  country  where  such 
enormous  amounts  of  money  are  allowed  to  be 
accumulated  iu  the  vaults  of  corporations,  to 
be  used  at  discretion  in  oonlrolliag  the  proper- 
ty and  business  of  the  country  against  the  in- 
terest of  the  public  and  that  of  the  people,  for 
the  personal  gain  and  aggrandizement  of  a  few 
individuals.  It- is  always  destructive  of  indi- 
vidual rights,  and  of  that  free  competition 
which  is  the  life  of  business,  and  it  revives  and 
perpetuates  one  of  the  great  evils  which  it  was 
the  object  of  the  framers  of  our  form  of  gov- 
ernment to  abdicate  and  ^veuL  It  is  aiihe 
destructive  to  both  individual  enterprise  and 
individual  prosperity,  whether  conferred  upon 
corporations  or  individuals,  and  therefore  pub- 
lic policy  is,  and  ought  to  tie,  as  well  as  public 
sentiment,  against  it.  All  combinations  among 
persons  or  corporations  for  the  purpose  of  rais- 
mgorcontrolhng  the  prices  of  merchandise,  or 
any  of  the  necessaries  of  life,  are  monopolies, 
and  intolerable,  and  ought  to  receive  the  con- 
demnation of  all  courts. 

In  my  judgment,  not  only  is  the  enterprise 
in  which  the  Diamond  Match  Company  is  en- 
gaged an  unlawful  one,  but  tlie  contract  in 
question  in  this  case,  being  made  to  further 
its  objects  and  purposes,  is  void  upon  the 
ground  that  it  is  against  public  policy. 

The  decree  at  the  Oireuit  thould  he  reoened, 
and  the  comptatnanft  Ml  dimiued,  with  coats. 

Cluunplin. 

I  concur  with  the  chief  justice  in  dismissing 
the  bill  of  complaint,  for  reasons  which  ren- 
der it  unnecessary  to  discuss  the  merits  of  the 
controversy  between  the  parties. 
.  It  awears  from  the  testimony  that  the.  TMa- 
mond  Match  Company  was  organized  for  the 


^purpose  of  controlling  the  manufacture  and. 
trade  in  matches  in  the  United  States  and  Can- 
ada. The  object  was  to  get  all  the  manufac- 
turers of  matches  in  the  United  States  to  en- 
ter into  a  combination  and  agreement,  by  which 
the  manufacture  and  output  of  all  the  match 
factories  should  be  controlled  by  the  Diamond 
Match  Company.  .  Thoee  mannfttcturers  who 
would  not  enter  into  the  scheme  were  to  be 
bought  out;  those  who  proposed  to  engage  in  the 
busioesswere  tobebouglitoff,  and  a  strict  watch 
was  to  be  exercised  to  discover  any  person  who 
propo^  to  engage  in  such  business,  that  be 
might  he  prevented,  if  possible.  All  who  en- 
tered into  the  combinauon^  and  all  who  were 
l)ougbt  off,  were  required  to  enter  into  .bonds 
.to  the  Diamond  Match  Company  that  they 
would  not,  directly  or  indirectly,  enj^gein  the 
manufacture  or  sale  of  friction  matches,  nor 
aid  nor  assist  nor  encourage  anyone  else  in  said 
business,  where,  by  doing  so,  it  might  conflict 
with  the  business  interests,  or  diminish  the 
sales,  or  lessen  the  profltfi.  of  the  Diamond 
Match  Company.  Thae  zestrictions  varied  in 
individual  cases  as  to  the  time  It  was  to  con- 
tinue, from  ten  to  twenty  years.  Thirty-one 
manufacturers,  being,  suMtantially,  all  the 
factories  where  matches  were  made  in  the 
United  States,  either  went  into  the  combina- 
tion, or  were  purchased  by  the  Diamond  Match 
Company,  and  out  of  this  number  all  were 
closed  except  about  thirteen.  Gen.  Alger  was 
a  witness  In  the  case,  and  was  asked  by  bis 
counsel  the  following  question: 

"Q.  It  appears  that  during  the  years  1881 
and  1882  large  sums  of  money  were  "expended 
to  keep  men  out  of  the  match'business,  remove 
competition,  buy  macbinery  and  patents,  and 
in  some  instances  purchase  other  match  fac- 
tories. I  will  ask  you  to  state  the  Feasons,  if 
any  there  are,  why  those  sums  should  not  be 
treated  as  an  expense  of  the  btudneas,  and 
charged  off  from  this  acconntT"  To  which  he 
replied: 

"A.  Because  the  price  of  matches  was  kept 
up  to  correspond,  so  as  to  pay  these  expenses, 
and  make  laive  dividends  above  what  could 
have  been  made  had  those  factories  heeo  in  the 
market  to  compete  with  the  business." 

It  also  appears  from  the  testimony  of  Gen. 
Alger  that  the  organization  of  the 'Diamond 
Match  Company  was  in  a  measure  due  to  his 
exertions.  There  is  no  doubt  that  all  the  par- 
ties to  this  suit  were  active  participants  in  per- 
fecting the  combination  called  "The  Diamond 
Match  Company,"  and  that  the  present  dispute 
grows  out  al  that  tmnsaction,  and  is  the  fruit 
of  the  scheme  by  which  all  competition  in  the 
manufacture  of  matches  was  stifled,  opposition 
in  the  business  crushed,  and  the  whole  business 
of  the  country  in  that  line  engrossed  by  the 
Diamond  Match  Company. 

Such  a  vast  combinaiion  as  has  been  entered 
into  under  the  above  name  is  a  menace  to  the 
public.  Its  object  and  direct  tendency  is  to 
prevent  free  and  fair  competition,  and  control 
prices  throughout  the  national  domain.  It  is 
no  answer  to  say  tbat  this  monopoly  has  in  fact 
reduced  the  price  of  friction  matches.  That 
policy  may  have  been  necessary  to  crush  com- 
petition. The  fact  existsr.that  it  rests  in  the 
discretion  of  this  company,  at  any  Uma  to  raise 
,,the  price  to  an  exorbitant  degree. .  Such  pom- 
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binattons  have  frequently  been  coademDed  by 
courts  as  unlnwfal,  and  against  public  policy. 
Hooker  v.  Vandewater,  4  Deuio,  849;  Stanton 
V.  Allen,  5  DcdIo,  484;  Morrit  <Joai  Oo.  v. 
Bartiay  Coal  Oo.  06  Pa.  186;  Central  Ohio  Salt 
Oo.  T.  Qutbrie,  86  Ohio  St.  672;  Ort^  t.  Me- 
Otnoughp,  79  HI.  846;  HoWinan  v.  BrooJa,  11 
Cin.  W.  Law  Bnl.  258;  Hannah  v.  Fife,  27 
Mich.  172;  Alger  V.  Thaeher,  19  Pick.  51. 

It  is  also  well  settled  tliat,  if  a  coatract  be 
void  as  against  public  policy,  the  court  will 
neither  eDforce  it  while  executory,  nor  idUeve 
a  party  from  loss  by  having  performed  it  in 
part.  Foote  Vi  Emerton,  10  Vt.  844;  and  see 
Hanton  v.  Power,  8  Dana,  91;  Pratt  v.  Adams, 
7  Paige,  616;  Piatt  v.  Oliver,  1  McLean,  800. 
3  McLean,  277;  Stanton  t.  Allen,  tupra. 

It  is  not  necessary  that  the  parties,  or  either 
of  them,  should  rely  upon  the  fact  that  the 
contract  is  one  which  it  is  against  the  policy  of 
the  law  to  enforce.  Courts  will  take  notice,  of 
their  oirn  motion,  of  illegal  contracts  which 
oome  before  them  for  adjudication,  and  will 
leave  the  paities  where  they  have  placed  them- 
selves. 

Campbell*  concurred  with  duunp- 
Ziong^t  J. : 

I  concur  in  the  result  reached  by  Mr.  Justice 
Sherwood  in  this  case.  I  am  not,  however, 
entirely  satisfied  with  many  of  the  reasons  he 
l^vea  ^or  his  conclusions. 

It  clearly  appears  that  the  defendants  were 
never  members  of  the  Diamond  Match  Com- 
pany, and  never  held  a  dollar  of  its  stock,  ex- 
cept by  way  of  secnrity  for  the  loan  of  their 
credit  to  complainant  In  1879  D.  M.  Ricb- 
aidson  was  the  head  of  a  corporation,  organ- 
ized under  the  laws  of  this  State,  having  a 
capital  of  $75,000,  consistingof  8,000  sharesat 
(25  each;  but  such  was  its  financial  condition 
that  for  more  than  sixteen  months  prior  to  July 
8,  1879,  its  doors  were  closed,  and  all  opera- 
tions suspended.  In  these  straits  complaUiant 
called  upon  defendant  Buhl,  and  induced  him, 
In  conjunction  with  Gen.  Alger,  on  that  date  to 
indorse  the  commercial  paper  of  the  corpora- 
tion to  the  amount  of  $50,000,  and  to  become 
security  on  his  government  bond  in  the  sum  of 
$80,000.  Id  order  to  be  secured,  defendants 
took  1,800  shares  of  the  capital  stock  of  the  cor- 
poration, with  a  right  to  vote  it  at  stockholders' 
meetings,  to  receive  dividends  thereon,  paying 
one  sixth  part  of  such  dividends  to  complain- 
ant, and,  at  the  expiration  of  three  years,  if  all 
the  obligations  to  defendants  were  paid,  the 
whole  of  the  stock  held  by  defendants  was  to 
be  transferred  to  complainant  Defendants, 
after  this  arrangement  was  made,  gave  their  at- 
tention to  the  business,  and  it  was  carried  on, 
till  December  24,  1880,  under  that  arrange- 
ment. During  this  time,  under  the  manage- 
ment of  the  defendants  from  July  3,  1879,  to 
December  94,  1880,  a  period  of  a  little  over  six- 
teen months,  this  corporation,  whose  doora  bad 
been  closed  for  the  prior  sixteen  montiis,  had 
earned  nearly  $80,000. 

On  November  S2,  1880,  complainant  made  a 
written  proposition  to  the  defendants  to  modi- 
fy and  change,  in  great  measure,  the  agreement 
of  July  8,  1879.  which  was  agreed  to  by  the 
defendants,  aft6r  s^e  additions  were  made  at 
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the  instance  of  Qen.  Aig6r.   This  proposition, 
and  the  amendment  thereto,-  are  sel  out  in  full 
in  the  opinion  of  Mr.  Justice  Sherwood,  and 
need  not  be  stated  here.   This  new  arrange- 
ment was  not  yet  signed  by  the  parties,  and  on 
December  27,  1380,  the  parties  m^,  and  a  con- 
tract was  formulated,  with  certain  other  addi- 
tions, which  the  parties  finally  all  assented  to 
and  9ig:ned.   It  appears  that  before  this  con- 
tract was  finally  agreed  upon  and  executed, 
and  on  December  8,  1880,  the  Diamond  Match 
Otnnpany  was  organized  under  the  laws  of  the 
State  of  Connecticut,  and  complainant  desired 
to  transfer  the  property  and  business  of  the 
Richardson  Match  Company  to  that,  and  to 
take  its  stock  in  payment  therefor.   In  order 
to  do  this  complainant  was  compelled  to  take 
one  half  as  much  stock  in  the  new  company  as 
his  properties  and  business  were  placed  at  In 
the  new  company,  and  to  pay  cash  therefor. 
The  property  and  business  were  placed  in  tiie 
new  company  at $190,000,  in  aharesof  the  new 
company's  common  stock,  and  complainant 
took  $96,000  of  the  preferred  shares.    In  order 
to  r^se  this  amount  of  money  complainant 
again  called  upon  the  defendants  to  findorse 
notes  to  that  amount,  less  the  net  earnings  of 
the  Richardson  Match  Company  since  July  3, 
1879.   The  defendants  ufreed  to  adTan<»  to 
complainant  the  dividends  belonging  to  them 
arising  from  the  business  of  the  Richardson 
Match  Company,  to  be  used  in  taking  up  the 
notes  indorsed  by  them,  and  to  take  the  notes 
of  the  complainant  therefor,  payable  March  1, 
1888,  with  interest  at  7  per  cent,  and  it  was 
provided  that  all  notes  given  to  defendants  by 
complainant  to  make  np  the  $96,000  should 
draw  interest  at  7  per  cent.   The  Conn«:tIcut 
Mutual  Life  Insurance  Company  held  a  mort- 
gage of  $28,200  on  the  properties  of  the  Rich- 
ardson Match  Company.   It  was  provided  in 
the  contract  that,  upon  a  transfer  of  these  prop- 
erties over  to  the  Diamond  Match  Company, 
complainant  should  deposit  with  it  $40,000  of 
the  common  stock  to  secure  the  payment  of 
this  mortgage,  and  that  complainant  dionld 
take  all  the  balance  of  the  stock,  both  common 
and  preferred,  in  his  own  name,  and  at  once 
indorse  it  over  to  defendant  Buhl,  to  secure  the 
defendants  upon  their  indorsements,  and  their 
interest  in  the  profits  of  the  Diamond  Match 
Company.    The  contract  also  provided  that,  if 
thme  notes  were  not  paid  by  March  1, 1888,  de- 
fendants might  sell  these  shares  of  stock  at 
public  auction,  after  thirty  days'  published  no- 
tice, to  meet  such  payments,  interest  and  ex- 
penses.  The  rights  and  interests  of  the  par- 
ties were  then  fixed  by  the  contract  in  the  fol- 
lowing terms; 

"It  is  expressly  understood  that  said  second 
parties  are  to  receive  one  half  [each  one  quar- 
ter], after  deducting  the  payments  for  interest 
as  above  stated,  <x  the  net  earnings  of  said 
stock,  and  not  merely  one  half  the  dividends: 
and  in  settlement  with  said  first  party  he  is  to 
pay  to  them  in  addition  the  one  half  of  any  sur- 
plus or  reserved  fund  which,  if  divided,  would 
pertain  to  said  stock,  and  on  such  settlement 
no  loss  that  may  be  charged  on  account  of  the 
purchase  and  sale  by  said  Diamond  Match 
Company  of  other  match  factories  shall  be 
taken  into  account;  and,  if  such  settlement  is 
made  at  the  end  of  a  half  year^the  eamiii^  of 
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the  whole  year  ihaU  he  averaged,  so  tiiat  the 
said  secoDQ  parties  shall  recef  ve  the  full  half  of 

the  earnings  of  said  stock  for  the  whole  year: 
inovided,  that  on  such  settlement  the  second 
];Mrties  shall  estimate  such  earnings  from  the 
trial  balance  or  books  of  said  Diamond  Match 
Company,  and  shall  make  such  allowances  as 
to  them  Bball  seem  just  and  equitable  for  loss 
and  shrinkage  iu  values  of  said  Diamond  Match 
Company,  and  Miall  take  Into  consldention 
Improvemeiits  that  have  been  made  out  of  the 
earnings  thereof." 

This  rantract  was  executed  on  December  28, 
1880,  and  the  Richardson  Match  Company's 
properties  and  business  transferred  to  the  Dia- 
mond Match  Company,  and  the  stock  trans- 
ferred to  Mr.  Buhl,  as  the  contract  provided. 
It  is  conceded  that  rince  the  making  or  this  con- 
tract the  notes  signed  by  defendants  have  been 
paid  from  dividends  received  from  the  Diamond 
Match  Company.  The  whole  contention, 
therefore,  arises  upon  the  construction  of  this 
portion  of  the  contract  referring  to  net  profits, 
and  the  interests  of  defendants  thereunder.  It 
appears  that  In  the  organization  of  the  Dia- 
mond Match  Company  the  various  parties  put 
in  their  plants  and  good-will  of  the  tmsiness  at 
exorbitant  prices, — much  more  than  they  were 
actually  worth;  and  also  gave  abond  not  to  en- 
gage in  similar  business,  for  which  they  were 
paid  large  amounts  in  stock  of  the  company. 
Upon  an  inventory  of  the  property  the  follow- 
ing year,  the  properties  were  put  in  at  their  act- 
nalworth.  The  accounts  of  the  company  were 
kept  upon  the  ledger  under  two  general  heads, 
— one  Real  Estate  and  Machinery  Accounts, 
and  the  other  Purchase  Accounts.  Under  the 
new  inventory  large  deficits  appeared  in  the** 
two  accounts,  and,  under  a  resolution  of  the 
board  of  directors,  sufficient  of  the  earnings  of 
the  company  were  taken  out  and  applied  to 
make  up  these  balances,  and  these  accounts 
were  charged  off.  Complainant  claims  thai  the 
balance  to  be  divided  among  the  stockholders 
after  ibsn  deductions,  and  deductions  for  ex- 
penses, represented  the  net  profits;  and  that  de- 
fendants, under  their  contract  with  him,  must 
share  in  this  loss. 

Defendants  claim  thatUhqr  are  entitled,  un- 
der the  agreement,  to  their  share  of  the 
amounts  charged  off  the  same  as  though  these 
amounts  were  not  so  disposed  of  by  the  board 
of  directors  upon  the  books.  I  think  the  de- 
fendants are  correct  in  their  interpretation  of 
the  contract.  The  contract  is  not  ambiguous. 
It  was  entered  into  by  all  the  parties  under- 
standingly,  and  no  fraud  or  mistake  is  charged. 
The  contract  expressly  provided  that  "on  such 
settlement  no  loss  that  may  be  charged  on  ac- 
count of  the  purchase  and  sale  said  Dia- 
mond Match  Company  of  othermatch  factories 
shall  be  taken  into  account,"  etc.  Wliatever 
the  lights  of  the  parties  may  be  as  between  the 
complainant  and  tbu  Diamond  Match  Company 
to  charge  these  amounts  off,  and  apply  the 
earnings  of  the  company  to  such  purpose,  cer- 
tainly the  defendants  could  in  no  manner  he 
bound  by  the  action  of  the  board  of  directors 
In  that  regard.  Thev  were  not  members  of 
that  company,  andhetd  the  stock  directly  from 
th? complainant  by  way  of  security  for  their 
indorsements,  and  for  the  payment  of  their 
claims,  which  were  certainly  and  definitely 
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fixed  by  the  dontract  The  net  earnings  of  the 
company,  as  mentioned  in  the  contract,  served 
only  to  fix  the  amount  they  were  to  receive. 

The  Fcomplalnaot  states  in  his  bill  that  the 
net  earnings  of  the  stock  of  said  company,  so 
held  as  security  by  defendants,  includmg  these 
amounts  charged  off  applicable  thereto,  amount- 
ed, in  the  year  1881,  to  the  sum  of  $81,099.81, 
and  for  the  year  1882  amounted  to  $180,757.98. 
While  these  amounts  axe  lanpe,  yet  ccHnidain- 
ant  gets  one  haM,  and  the  defendantfl  each  one 
quarter,  by  the  terms  of  the  contract.  Aa  is 
well  stated  by  Mr.  Jiutiee  Sherwood:  "Of 
course,  when  the  parties  entered  into  the  con- 
tract, no  one  could  certainly  tell  that  the  de- 
fendants would  ever  realize  a  dollar  of  prt^ts 
from  the  venture,  while  their  liabilitiea  as- 
sumed were  very  large."  It  could  not  be 
known  that  the  net  earnings  would  ever  he 
sufficient  to  pay  the  interest  on  the  notes  in- 
dorsed, or  the  mortgage  of  $28,000  covering 
the  property,  and  which  was  to  be  first  paid 
before  the  defendants  could  have  any  of  the 
earnings  applied  upon  these  notes,  or  share  in 
any  balance.  The  success  of  the  enterprife 
was  not  free  from  doubt,  and  complamant 
himself  thought  be  was  assuming  a  gxea.1  riA 
in  turning  ws  property  into  Uie  Diamond 
Match  Company.  He  took  this  risk,  and  the 
defendants  shared  it  with  him  therein  by  the 
indorsement  of  his  notes  to  nearly  $85,000. 
They  were  together  to  get  one  half  of  the  net 
earnings  for  a  certain  ^finite  period  after  the 
payment  of  tiiese  notes  and  mortgage.  Com- 
plainant was  then  entitled  to  the  whole  stock, 
freed  and  unincumbered  from  any  claims  of 
defendants  whatever,  and  the  stock  was  to  be 
assi^ed  to  him .  The  stock  had  made  fabulous 
earnings,  more  than  complainant  or  defendants 
could  have  ever  anticipated  or  hoped. 

Complainant,  as  appears  from  this  record, 
has  reaped  the  benefits  of  defendant^  financial 
standing  and  business  abilities.  The  defend- 
ants found  him  with  a  plant  stocked  at  $76,000, 
und  his  shop  closed.  They  opened  the  doors, 
and  put  the  machinery  in  motion,  which,  ac- 
cording to  complainant's  statement,  has  an 
earning  capacity  of  more  than  $100,000  an- 
nually, and  made  the  complainant  the  owner 
and  possessor  of  $190,000  of  the  common  stock 
and  $tf5,000  of  tbe  preferred  shares  fully  paid 
for.  It  would  seem  that  one  ought  to  be  satis- 
fied with  such  results,  and  be  wUIing  that  those 
who  have  canled  the  burden,  and  upon  whom 
the  loss  would  fall  if  disaster  overtook  the  en- 
terprise, should  share  In  the  profits  when 
crowued  with  success,  especially  when  the 
rights,  duties  and  obligations  of  the  parties  are 
fixed  with  so  much  certainty  as  appears  by  this 
contract.  Complaifumt's  bill  is  entirely  devoid 
of  equity,  and  there  is  nothing  appearing  in  the 
record  showing  that  defendants  1m ve  not  treated 
the  complainant  in  the  most  honorable  man- 
ner, and  under  the  true  interpretation  of  the 
contract. 

Whether  the  oiganization  of  the  Dlamocd 

Match  Company  is  one  sgalnst  public  polity. 
I  do  not  propose  io  discuss.  Defendants  are 
not  members  of  tbe  company,  nor  have  they  ever 
been.  They  claim  the  right  to  sell  and  dispose 
of  this  stock  so  held  by  them  as  security,  and 
to  realize  therefrom  the  amount  then  duo  un- 
:  der  the  contract.  By  thtitermsof  tbe  contract 
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they  have  the  right  to  pursue  this  course.   By  decree  of  the  court  below  be  reversed  with 

tiie  decree  of  the  court  below  they  were  re-  costs, 

strained  from  makbw  this  sale.  Morse.  J. ,  did  not  sit. 

I  agree  with  Mr.  JvtUct  Sherwood  that  the  Motion  (or  rehearing  overruled. 


INDIANA  SUPREME  COURT. 


Charles  PALMER,  Appt., 
v. 

William  POOR. 

(—.Ind  ) 

1.  InaertlBif  the  Sfpnre  **8'*inablflnl[1^e- 
f  ore  the  words  "  per  cent  Interest "  in  a  promls* 
■cny  note,  la  a  material  alteration. 

S.  UBder  a  paragraph  of  an  answer 
denying  the  ezecntfon  of  a  note,  it  may 
be  proved  that  the  note  was  alteret^  after  It  had 
been  edgned,  aa  well  an  that  It  had  not  been  de- 
livered. 

8.  A  promisaorj-  note  in  not  delivered 

so  that  It  can  become  valid,  even  in  the  hands  of 
a  bona  flde  purchaser,  where  the  maker  signs  his 
name  to  It  through  fear  of  violence,  and  It  Is 
anatohed  up  as  soon  as  slffned  and  oarttod  awv 
against  his  will. 

4.  The  Teoplfled  lOea  of  uon  eat  flwtam 

li  nnalEeoted  \>j  otner  answem  oontalntng  admls- 
lions. 

B.  AnaflUtavlt  that  plaintiff  "believes  that 
he  cannot  have  a  fair  and  impartial  trial  before 
tlie  rerular  lodge  <rf  tUs  court "  is  Insufflident  to 
seonre  a  obadige  of  Judge. 


(November  S8, 1889.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Oircoit  Court  for  Madison  County  in 
&vorof  dtfendant  in  an  action  upon  a  prom- 
issory note.  Affirmed. 
The  case  sufficiently  appears  In  the  opinion. 
Mr.  William  S.  Divea  for  appellant 
Meura.  W.  A.  Klttinger  and  Zi.  M. 
Sohwinn  for  appellee. 

ElUott,  Oh.  J.,  delivered  theoplnioa  of  the 

court: 

The  appellant's  complaint  is  founded  an  a 
promissory  note  which  it  is  alleged  was  execut- 
ed by  the  appellee  to  A.  J,  Selby,  by  Selby  in- 
dorsed to  Theodore  Fields,  and  by  tne  latter  to 
the  appellant,  before  miduri^  and  for  value. 
Tlienote  is  negotiable  by  the  law-merchant 
The  third  paragraph  of  the  appellee's  answer 
admits  that  he  signed  the  note;  but  avers  that 
after  it  was  signra  it  was  alteried  without  his 
knowledge  or  consent  by  inserting  the  figure 
"8"  before  the  words  "per  cent  interest,"  tbua 
niaking  it  bear  interest  at  the  rate  of  8  per  cent 
per  aauam,  whereas,  as  it  was  written  when 


Nora— .^ICenitton  ttf  wrtttm  iMtrunieiit,  tftct  .of. 
■  The  material  alteration  of  a  written  instrument 
wltfaoot  the  knowledge  or  oonsent  of  tiie  maker 
rendecB  it  abaolutelr  vtdd.  even  in  the  hands  of  an 
tainocont  holder.  Angle  r.  Northwestern  L.  Ins. 
Ocaau.  8.880(ai,ed.  966);  Woodr.  Steele,  78  U. 
B.  6  WalL  80  as  L  ed.         Hardv  v.  Norton,  86 

Barb.  eer. 

Anr  material  alteration  (as  a  change  ^^n  date)  vl- 
tlates  commercial  paper.  Crawford  v.  West  Side 
Bank,  I  Cent  Rep.  288, 100  N.  Y.  60. 

A  material  aiteratlOD  of  a  note  or  bill  without 
authority,  express  or  Implied,  will  avoid  it  as  to 
previous  parties  not  oonsenting  thereto.  Dletx  v. 
Harder,  n  Ind. 

A  material  alteration  of  a  note  by  one  of  the 
makers,  with  the  consent  of  the  payee,  but  without 
the  knowledge  or  oonsent  of  the  other  makers.  Is, 
as  to  them,  a  fraudulent  iteration.  MoVey  v. 
Ely,  6  Lea,  488. 

One  of  two  makers  delivering  a  note  to  the  pay- 
ee with  knowledge  of  the  alteratlw  Is  bound  by 
the  note  as  altered.  Ckmnon  v.  Grtgalr,  8  West 

Bep.  87.  ue  HI.  in. 

TttB  role  as  to  alteration  of  written  Instruments 
applies  to  negotiable  promissory  notes  as  well  as  to 
other  written  instruments.  Wilson  v.  Hayes,  4  L. 
SL  A.  1«,  tu^  40Hm]).  68L 

The  alteration  without  authority  .or  direction 
from  the  bolder  by  one  of  the  makers,  if  material, 
disehatgee  an  aooommodatloa  Indoner  and  all 
prior  parties  not  oonsenting  tber^Ob  Buby  v. 
Talbott  (H.  H.1 8L.  B.  A.  1M. 

Alteration  vf  promlnorv  note  by  jmtng  in  bhmla. 

A  promissory  note  Is  not  void  because  It  Is  de- 
livered with  a  blank  for  the  name  of  the  payee, 
which  iB  afterwards  Oiled  by  one  of  the  makers 
who  negotiates  the  note,  Inserting  the  name  of  the 
RA. 


payee,  in  his  presrace.  Hardy  v.  Norton,  86  Barb. 

m. 

in  a  promlBBory  note,  the  date,  amount  name  of 
payee  and  place  of  payment  may  be  flUed  In  after 
delivery;  hut  a  special  agreement  cannot  be  la> 
serted.  Weyerhaneer  v.  Dun,  1  Gent  Bap.  1, 100 

N.  T. 15a 

Where,  after  a  party  has  signed  a  note  as  accom- 
modation Indorser,  the  words  "taterest  on  tills 
note  has  been  paid  to  matuiity,**  an  without  his 
knowledge  stricken  out,  he  cannot  be  held  on  the 
note.  Bert  v.  Oehler,  80  Ind.  68. 

A  memorandum  on  the  back  of  a  note,  that  the 
note  is  to  be  binding  on  the  signers  only  on  certain 
conditions,  executed  contemporaneously  with  the 
note  and  delivered  witii  it  Is  a  substantial  part  of 
the  contract  created  by  the  note.  Grimlson  v. 
Bueaell,  14  Neb.  6SL 

The  maker  of  a  ue«otlable  note  is  discharged 
from  Uablll^.  when  the  payee  firauAilently  alters 
the  note  so  as  to  make  it  bear  Interest  contrary  to 
his  agreement  with  the  maker.  Washington  Sav. 
Bank  V.  Eoky,  61  Ho.  272. 

While  the  delivery  of  tlie  note  to  the  maker  gave 
him  an  Implied  authority  to  fill  the  blanks  by  In- 
serting any  time  and  place  of  payment  he  chose,  ft 
did  not  authorize  the  addition  of  the  words,  "with 
interest;"  and  this  was  a  material  alteration 
which  Invalidated  the  note  aa  against  defendant 
in  Uie  absence  of  proof  of  some  authority  therefor, 
aside  from  the  delivery.  UoQrath  v.  Clark,  U  N. 
T.81. 

Altering  a  note  bo  that  it  should  draw  Intwcet  a 
month  sooner  then  It  did  as  It  was  executed  releases 
the  surety,  although  he  had  afterwards,  but  with- 
out knowledge  of  the  alteration,  nude  a  payment 
on  the  note.  Benedict  v.  Miner,  68  BL 19.  « 

The  addltkm  of  the  olauw  "at  8  per  cent  interest," 
without  the  maker's  knowledge  ocassent  to  a  note 
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signed,  it  did  not  bear^interest.  Tbealteration 
in  liie  note  was  a  material  one.  and  would  un- 
doubtedly  viliate  the  note  bad  It  remained  in 
the  bands  of  tbe  payee. 

"It  is  a  material  alteration,"  says  Mr.  Ran- 
dolph, "to  add  an  interest  clause,  even  without 
any  fraud  on  tbe  holder's  patt."  8  Kandolpb, 
Com.  Paper,  §  1756. 

This  concluaion  is  fully  sustained  by  tbe-de- 
cided  cases.  B0rtY.Oehter,tSOliid.Sd;  B&wmdn 
T.  Mitchell,  79  lod.  84.  and  cases  cited;  Se/me- 
leind  y.  Ilaeket,  54  Ind.  248;  Shanks  v.  Albert, 
47  Ind.  461;  Bmtteady.  Cu!/ler,  116Pa.-5.Tl,  8 
Cent.  Rep.  128;  1  Am.  &Eng.Cyclop.Law,509. 

Tbe  ruling  question,  therefore,  is  whether 
tbe  material  alteration  will  avoid  tbe  note  In 
the  bands  of  the  appellant.  Our  opinion  is 
that,  upon  tbe  facts  stated  in  tbe  answer,  it 
does  vitiate  the  note  in  his  •bands. 

The  rule  sancUoued  by  oar  cases  is  thus  stated 
fn  Bowman  v.  Mitehell,  tupra:  "When  an  in- 
strument is  altered  after  its  execution,  it  will 
be  presumed,  until  the  contrary  is  shown,  that 
the  alteration  was  made  by  the  party  claiming 
under  it,  or  by  one  under  whom  he  claims;  and 
it  is  not  necessary.  In  an  answer  stating  that  an 
instrument  sued  on  has  been  altered,  to  allege 
that  it  was  altered  by  tbe  party  claiming- under 
it,  or  by  one  under  whom  he  claims."  Gaehran 
r.  Ifebeker,  48  Ind.  469;  2MI  t.  Smith,  64  Ind. 
611;  Eekertv.  Lout»,  84  Ind.  99;  Koont  v.  Da- 
tit.  Id.  887. 

The  answer  made  a  prima  facie  case,  which 
the  appellant  could  only  defeat  by  showing 
that  there  was  negligence  on  the  part  of  the 


payable  one  day  after  date.  Is  such  a  material  alter- 
ation as  will  avoid  the  note.  Oralgbead  v.  MoLon- 
ey,  99  Pa.  Zll. 

Inserttaiff  in  a  note,  after  delivery,  a  higher  rate 
of  iniorest  than  it  provides  for.  Is  a  material  alter- 
ation avoiding  both  the  note  and  tbe  mortsage^ 
cured  thereby.   Bownuui  v.  Hltohell,  19  Ind.  St. 

Where  a  promlaeory  note  was  signed  by  Q.  and 
Ii.,p(tyatile''on  demand  with  Interest,"  tbe  mem- 
orandum written  below:  "InteiMton  the  above 
note  to  be  B  per  cent.  G.,"— was  notamaterial  alter- 
ation of  tiie  note  so  far  as  L.  was  cxmoenied.  Ut- 
tlefleld  r.  Coombs,  71  He.  110. 

It  la  a  material  alteration  of  a  note  to  oonrert  It 
from  a  simple  to  an  annual  Intexeet-bearing  note, 
and  suoh  an  alteration  made  without  the  oonsent 
of  the  payor,  after  signing,  renders  the  note  void. 
Kennedy  v.  Hoore,  17  8.  C.  404. 

In  a  note  "  with  Intereet  at  the  rate  of  10  per 
cent,**  the  addition  of  the  word  "annually"  was  not 
a  material  alteration.  Leonard  v.  FblUlpa,88]tIicb. 
182. 

Alteration  of  a  promlsBory  note  by  aiUng  a  blank 
left  therein,  so  as  to  make  the  note  draw  10  per 
cent  interest.  wlU  noCallectltB  validity  In  the  hands 
of  a  bona  fide  Indorsee  for  value  before  maturity, 
unless  the  defendant  shows  afflrmatlvaly  that  such 
purchaser  had  notice  of  the  facts  at  the  time  he 
reoelvod  the  note.  Ralnbott  v.  Eddy,  S4  Iowa,  140. 

The  addition  of  the  words  "  at  10  per  cent "  to  a 
bond,  without  oonsent  of  the  portiea  timato.  Is  a 
material  alteration  and  vacates  the  same.  Long  v. 
Mason.  84  N.  C.  15. 

A  note  made  without  Interest,  t>elng  afterwards 
altered  soasto  t>ear  ioteresCat  9  per  ocnt,  without 
t^e  consent  of  the  mater  and  Indorser,  will  not  be 
received  in  evidence.  LewliT.8hepberd,l'Haekey 
(D.  0.(46. 

Vhere  the  payee  of  a  note  ^rawn  so  as  to  pay  him 
one  peroenta  mouth, without  the  Icnowledgeof  the 
6L.R  A. 


makCT  of'  the  note;  that  the  note  was  acquired 
for  Tftlue,  without  noUceof  any  fraud,  and  be- 
fore maturity.  (Jiberton  v.  JoUei/,  32  N.  E. 
Rep.  306  (this  term);  Koons  r.  Davia,  svpra. 

In  the  case  of  Marshal  v.  Dresehe^,  68  Ind. 
859,  tbe  circumstances  were  such  as  to  create 
the  implication  that  tbe  holder  of  the  note  had 
authority  to  fill  the  blank  left  in  tbe  instru- 
meot,  aod  it  was  under  this  ground  that  tbe 
note  thm  under  consideration  was  held  valid. 
The  case  of  Mefhy  y.  Loekmod,  71  Ind.  819, 
asserts  the  doctrine  tbat  a  material  alteration 
will  avoid  a  note  even  in  tbe  hflnds  of  a  bona 
flde  indorsee;  refers  to  the  cases  of  Holland  v. 
Bate/i,  11  Ind.  497,  Sehnewind  v.  Hatket,  54 
Ind.  248,  and  CoUier  v.  Waugh,  64  [nd.  466, 
with  approval;  and  denies  that  a  note^in.tbe 
bands  of  a  bona  fide  holder  is  enforceable 
when  it  was  altered  by  writing  in  it  a  place  of 
payment.  Tbe  decision  in-tbat  ease  is  there- 
fore strongly  against  the  appellant. 

Tbe  fourth  paraeraph  of  answer  containa 
much  uaelesB  verbiage,  but  there  are  enough 
material  facts  stated  to  constitute  a  defense. 
Kejeciing  tbe  useless  matter,  and  summarizing 
its  material  all^tions,  its  substance  is  this: 
The  defendant  was  old,  infirm  and  ignorant. 
The  payee  of  the  note  and  tbe  indorsees  fraud- 
ulently conspired  to  clieat  and  defraud  him. 
To  eflTect  their  fraudulent  .purpcwe,  they  falsely 
represented  to  him  that  they  were  introducing 
{Kunts  for  the  New  York  Roofing  Company; 
thQt  they  would  sand  to  him  ten  gallons  of  the 
paint  free  of  charge.  They  ask^  him  to  fur- 
nish fais  address.   He  complied,  and  wrote  it 


maker,  soratched  out  the  word  "one"  with  tbe  pur- 
pose of  I)enefltlng  tbe  latter,  such  alteration  ren- 
dered the  note  nuU.  Hoore  v.  HutchteBon,  W  Ho. 
13». 

^The  maker  of  a  note,  altered  ea  to  >ate  of  inters 
est  and  place  of  payment  before  delivery,  who  re- 
tains property  purchased  by  It,  is  twld  to  have  ao- 
quiesoed  In  the  alteration.  Gannon  v.  Qrigsby,  8 
West.  Bep.  87, 116  Dl.  ISL 

An  iadorser  who  delivers  the  note  to  the  makm, 
who  raises  It  before  delivering  It  to  the  payee  by 
inserting  words  and  ttgures  in  a  tdank  spaoe  left  In 
the  note,  and  so  as  readily  to  deceive  third  partiflO, 
Is  not  liable  even  to  a  bona  Ude  holder. .  Burron 
r.  Klunk,  6  L.  B.  A.  676, 70  Hd.  4S1. 

Bflteot  of  filling  blanks  in  deeds.  BeeBeed  v.Mor- 
ton,  1 L.  R.  A.  736,  H  Neb.  7ea 

Dcliperv  essential  to  validity  of  note. 

A  delivery  of  commerdal  paper  to  the  payee, 
either  actual  or  oonstructlve,  la  neoessarr  to  the 
validity  of  a  promissory  note.  Flwt  NaL  Bank  of 
Gentralla  v.  Strang,  7i  IIL  699. 

Intentional  delivery  is  essential  to  its  validity,  for 
possession,  while  prima  fade  evidence  of  a  good 
title,  Is  nevertheless  not  conclusive.  Kobwts  t. 
Bethell,  13  C.  a  778;  Cox  v.  Troy.  6  Bam,  ft  Aid. 
474;  Bayley  v.  Taber,  6  Maaa.  280;  Woodford  v.  Dor- 
win.  S  Vt  8S:  Lanslog  v.  Oalne, »  Johns.  BOO;  Mar- 
vin v.HoCollum,a)JohnB.:!88;  De\-Tlas  v.  Sbumau, 
G8Hd.21^  Ward  v.  Chum,  18  Gratt.  801;. Howe  v. 
OtUd,  28  0ratt.  7;  Hopper  v.  fiUand,  21  AJa.714: 
Bicbar^  v.  Datst,  fil  111.  141;  Freeman  v.  EUlson,  67 
Hich.  4G9;  Tledeman,  Com.  Paj>er.  87. 

Commercial  paper  takes  elTeot  only  from  the  time 
of  delivery,  uad  delivery  is  presumed  to  have'boea 
made  on  its  date;  before  the  day  of  maturity;  but 
It  may  be  shown  t>y  parol  evidence  that  tbe  papw 
had  been  delivered  on  some  ottier.dayio  order  to 
Kbutthe  presumption.  .  Woodford  v.  Borwln,  M- 
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on  a  postal  card.  Afterwards  two  persons  in 
the  service  of  the  conspirators  came  to- him, 
and  one  of  them  represented  that  he  was  an 
attorney' at  law.  They  presented  the  postal 
card,  upon  which  was  written  an  order  for  100 
gallons  of  paint,  10  gallons  to  be  free  of  charRe, 
and  9()gallons  to  be  paid  for  at  92.d6'per gal- 
lon. This  order  was  written  above  the  defend- 
ant's signature,  and  was  there  written  without 
his  knowledge.  The  agents  presented  thecard, 
stated  to  the  defendant  that  unless  be  signed  a 
Dote  they  would  do  violence  to  him,  and  would 
at  once  sue  bim  in  the  United  States  court, 
compel  him  to  pay  a  largeamount  of  costs,  and 
sell  bia  farm.  Clark,  one  of  the  ageifts  who 
represented  the  confederates,  pretended  to  draw 
a  weapon  from  his  pocket,  while  the  mad  with 
bim  stood  guard  at  the  front  door  of  the  de- 
fendant's bouse,  and  demanded  that  the  defend- 
ant should  sign  the  note.  The  defendant  was 
tueD  at  bis  house,  on  hia  farm,  no  one  witb  bim 
but  his  wife,  and  she,  as  was  the  defendant  him- 
self, was  old,  feeble  and  lU.  The  defendant, 
through  fear  of  violence,  signed  his  name  to 
the  note  as  be  was  ordered  to  do.  As  so<m  as 
It  was  signed  Clark  snatched  it  up.  and,  against 
the  will  of  the  defendant,  carried  it  away.  The 
defendant  demanded  the  return  of-  the  note, 
but  Clark  hnrried  from  the  bouse  with  it  No 

Eaint  was  ever  delivered  to  the  defendant,  and 
e  never  received  anything  of  value  from  the 
payee  of  the  note  or  his  confederates. 

Tb^  answer  shows  a  fraudulent  conspiracy, 
and  shows,  also,  that  by  a  cunningly  devised 
scheme  the  confederates  secured  the  defendant's 
signature  to  the  note,  and  it  is  therefore  unquea- 


tionably  sufficient,  irrMpective  of  the  allega- 
tions of  force  and  violence.  It  would  be  goOd 
even  if  it  did  not  show  ibat  the  appellant  was 
a  conspirator,  participating  in  the  fraud;  for  it 
is  well  settled  by  oar  dedsions  that,  where  a 
note  is  obtained  by  fraud,  the  holdercasadt  re- 
cover upon  It  aniess'  he  shows  that  he  bought 
it  before  maturity  without  notice,  and  that  he 
paid  value  for  It.  ffii6*r*>n  v.  Jolleg,  23  N. 
E.  Rep.  306  (this  term);  New  v.  Waiker,  108 
Ind.  865,  6  West.  Rep.  869;  BieFtelberffcTY.Old 
Nat.  Banfc,\m  Ind.  40S,  1  West.  Rep.  481; 
SeoiUn  V.  Bandog,  96  Ind.  Mitehdl  v. 
ToTTtlinson,  91  lod.  167;  Coffing  v.  Hardy,  86 
Ind.  869;  Baldwin  v.  Barrmos,  Id.  361;  Bald' 
win  V.  Fagan,  88  Ind.  447;  Zook  v.  Simonton, 
72  Ind.  83;  Harriton  v.  Indiana  State  Bank, 
28  lod.  138;  Smith  v.  Popular  Loan  d  Bldg. 
A»ao.  93  Pa.  19;  Munroey.  Cooper,  5  Pick.  412. 

The  answer  contains  one  paragraph,  duly 
verified,  denying  the  execution  of  the  note,\and 
under  this  paragraph  it  was  competent  to  prove 
that  the  note  was  altered  after  it  had  been 
signed,  as  well  as  that  it  was  not  delivered. 
The  evidence  that  there  was  a  material  altera- 
tion of  the  note  is  strong  and  satisfactory,  but 
80  is  the  evidence  that  the  appellant  boughtfor 
value,  before  matoilty,' and  without  notice  of 
any  fraudi  Waiving  a  decisioQ  of  the  question 
as  to  whether  the  appellee  was  entitled  to  suc- 
ceed upon  the  ground  that  the  note  was  mate- 
rially altered  (although  our  inclination  is  with 
him  on  that  question),  we  put  our  decision  upon 
the.  ground  that  the  evidence  satisfactorily 
shows  that  the  note  was  not  delivered,  and  for 
that  reason  we  sustain  the  judgmeut.  Delivery 


pro;  Lovejoy  v.  Wblpple,  18  Vt.  879;  Churchill  v. 
Gardner,  7  T.  R.  086;  Smith  v.  MoCnure,  6  Kast,  476. 

Where  there  bos  been  no  delivery  the  bill  or  note 
la  without  value  even  In  the  bands  of  an  Innocent 
purobaser.  Churchill  v.  Qardner  and  Smith  v.  Mo- 
Oure.  auprn;  Blnner  v.  Plumley,  5  V  t.  600;  Peets  v. 
BTatt,fl  Barb.  662;  Black  v.  Duncan,  60  Ind.Dffi; 
Chester  &  T.  Coal  &  ft.  Co.  v.  liokln,  IS  HI.  681.: 

Coupons  payable  to  bearer  are  promissory  notea, 
and  the  holder  of  them  acquires  bte  title  by  deliv- 
ery, Perrine  v.  Thompson,  17  Blatcht.  18. 

A  bill  or  note  found  among  the  papers  of  the 
drawer  or  maker  at  his  death,  oannotbesued  on  by 
the  payee.  IMsher  v.  Dlsher.  1  P.  Wms.  201. 

A  made  a  note  payable  to  B  at  the  request  of  her 
father,  hia  creditor,  who  promised  to  t^ve  It  to  her. 
It  was  then  placed  in  his  private  papers,  wheoce, 
wltibout  bis  consent,  it  was  taken  by  B.  Tb/ere  was 
DO  valid  delivery  of  the  note  to  B.  Hatton  v.  Jones, 
n  Ind.  466. 

A,  desiring  to  purchase  goods  of  B,  agreed  that 
his  mother-la-law  should  beoome  surety  upon  his 
notes.  A  induced  his  mother-in-law  to  slffn  them, 
upon  the  understanding  that  C  should  approve  the 
act  before  they  should  be  delivered.  A  delivered 
them  to  B'sagent.  C  refused  his  approval.  It  was 
held  that  A  n-as  entitled  to  have  theon  canceled  as 
to  her.   Devrles  v.  Shumate,  63  Md.  211. 

A  left  with  Banenvelopeaddressedto  C  and  oth- 
ers, with  directions  to  deliver  it  to  himself  If  he 
should  call  for  it;  otherwise  that  it  should  not  be 
opened  during  his  lifetime.  On  the  death  of  A,  B 
opened  the  envelope,  and  found  in  it  three  prom- 
fasory  notes  signed  by  A.  and  payable  to  C,  I)  and 
-B,  to  whom  he  accordingly  sent  them.  It  was  held 
good  delivery.  Oiddings  v.  Glddlngs,  61  TL  227. 

But  where  there  is  no  proof  that  the  notes  were 
ever  In  the  poaeesslOD  of  the  payee,  or  delivered  to 
anyone  for  his  use,  the  mere  &ot  that  they  were 
6L.  R  A. 


found,  about  five  years  after  qiaturlty,  among  pa« 
pers  of  his  deceased  sister,  the  maker's  daughter, 
is  not  sufBdent  to  make  them  valid  oUlgatlons, 
where,  under  the  clroumstanoes.  It  seoDDsasllkely 
that  the  maker  put  them  in  her  hands  for  Ids  own 
purposes  as  that  she  obtained  them  la  any  other 
way.  Oordon  v.  Adams,  127  111.  238. 

A  note  cannot  be  given  to  the  payee  as  an  eeorow, 
but  to  a  third  person.  Henshaw  v.  Dutton.  SO  Ho. 

ise. 

A  note  placed  in  escrow  takes  effect  the  instant 
the  conditions  of  the  escrow  are  performed,  even 
though  the  depositary  has  not  formally  delivered 
it  to  the  payee.  Taylor  v.  Thomas,  13  Kan.  217. 

In  Teaneseee  a  promissory  note  may  be  delivered 
by  the  maker  to  the  payee  upon  condition  or  as  an 
escrow.  Alexander  v.  Wilkes.  11  Lea,  281. 

Wliere  payee  objected  only  to  the  form  of  aotes. 
and  retained  them,  to  see  if  the  form  could  not  be 
changed,  but  agreeing  to  accept  them  tf  tbis  could 
not  be  effected,  it  was  held  a  sufficient  delivery  tO 
give  them  effect.   Bodley  v.  Hlgglns,  73  HI  STS. 

Tbe  production  of  an  loatrument  In  the  form  of 
a  promissory  note,  with  aseol  attached,  supported 
by  proof  of  the  handwriting  of  tbe  obligor.  Is  suffi- 
deat  evidence  of  delivery  and  of  the  ownership  of 
theholder..  Patev.  Brown,  85  N.  C.  166. 

The  delivery  of  an  unindorsed  promissory  note 
passes  an  equitable  title.  Carpenter  v.  Tucker,  98 
N.  C.816.  . 

An  indorsementuponanoteandadelivery there* 
of  transfer  the  legal  title  to  the  person  name<l.  as 
indorsee.  Brown  v.  Mo  White,  80  8.  C.  856. 

An  Indorsement  la  blank  before  delivery  makes 
on  indorse  liable,  under  the  Peansylvaala  Statute 
of  Frauds  of  1886,  as  second  indoiser  only,  and  cre- 
ates nollablltty  to  tbe  payee.  Temple  v.  Baker,  8 
L.  R.A.  7B9, 126  Pa.»4,ai  W.  N.  C.  1. 

Digitized  by 


4n 


COLOBASO  SOPHBKB  COUBT. 


Not, 


is  part  of  the  execution  of  a  promUsory  note, 
and  until  delivered  it  is  destitute  of  force.  1 
Daniel.  Neg.  Inst,  g  68;  MaTutn  t.  Sategar,  18 
Ind.  78;  Pratksr  v.  Zulauf,  86  Ind.  156;  CTtn* 
T.  Guthrie,  ASt  Ind.  227;  PidceHng  v.  Cording, 
1»2  Ind.  806. 

It  caoDOt  be  Justly  said  that  the  appellee  was 
guilty  of  negligence  in  sufferiug  ibe  payee  to 
get  possession  of  the  note,  for  the  emence 
makes  quite  a  stroqe  case  In  appellee^s  favM, 
much  stronger  than  flie  case  of  {/hmt.  Guthrie, 
mpra.  The  verified  plea  of  non  e*t  factum 
stands  as  a  complete  defense,  unaffected  by  the 
other  answers,  and  the  appellant  cannot  avfdl 
himself  of  the  statoments  In  other  answers  as 


oonclustva  admissions.   A  denial  is  not  nen- 

tralized  by  affirmative  pleas. 

We  do  not  find  It  necessary  to  apmove  or 
condemn  the  dedsion  in  Stevens  v.  Burr,  61 
Ind.  464,  but  we  think  It  proper  to  say  that 
some  of  the  expressions  there  used  are  broader 
than  the  facts  required,  and  that  these  expres- 
sions cannot  be  regarded  as  authoritative.  We 
are  clear  that  the  affidavit  for  a  change  of  judge 
wu  not  such  as  Uie  Btabite  requires,  tnaanooi 
as  it  doea  not  state  any  one  of  the  causes  enu- 
inenited,  but  merely  avers  that  the  plaintiff 
"believes  that  he  cannot  have  afair  and  impar- 
tial trial  before  the  regular  judge  of  this  court." 

Judffmsnt  affirmed. 


COLORADO  StrpREUE  COURT. 


Be  Henry  TTSON,  AMMmmt. 
(....Oolo.....» 

1.  A  towwilialll  iiHuft  the  alale  jwiilten^ 
tbwx  ftr  ttwhsoiiat^  Jail  as  the  place  of 

oonflnement  and  ezeoutloa  of  persons  sentenoed 
to  be  hanged  Is  not  invalid  as  an  w;  post  facto  law 
In  respect  to  crimes  already  oommitted.  The 
fact  ttiat  the  oonflnement  Is  dsslanated  aslsoU- 
taiy  Is  unimportant  where  the  Statute  In  Csct 
ffivea  tiie  prisoner  as  many  Ubertteaes  the  former 
one. 

8>  Alawshortanlny  the  time  between 
aentenoe  aJid  exeentloA  of  a  penon  con- 
demned to  death  is  void  as  to  previous  offenses 
as  an  es  post  Atsto  law. 

8.  A*V«ekortiaM,**wtthlnthemeaatawot 
the  Statute  preaorlbing  that  such  week  shall  be 
appointed  wtthln  which  a  condemned  person 
shall  be  executed,  means  a  period  begtamlng:  and 
ending  Saturday  nl|^t  at  midnight. 

4.  A  proTlaio»lbrthel  Omlng  'a  we^  of 
time  not  leas  than  two  weeks  from  the  day  of 
sentence  for  execration  of  a  criminal  does  not 
shorten  the  minimum  timelwhloh  a  prior  Btatote 
flxed  at  not  less  than  fifteen  dajv. 

(November  St  1B80.) 

APPLICATION  for  a'writ  of  habeas  corpus 
to  obtain  the  release  of  one  In  ooDflnement 
under  sentence  of  death,  upon  tbe  alleged 
ground  that  the  law  under  which  the  sentence 
was  rendered  was  ex  pott  facto  and  void.  De- 
nied. 

The  case  fully  a[n>eaT8  In  the  opinion. 

Jfotrs. Wyeoff  As  Brierley,  for  petitioner: 

This  is  an  «epo*t  fcuAo  law  as  to  the  crime  of 
which  Henry  "^on  was  convicted. 

Catder^.  AiK,  8U.  8.  8  Dall.  890 (1  L.  ed. 
660);  Ownminga  v.  MietouH,  71  U.  S.  4  Wa« 
278  (18  L.  ed.  856);  Cooley,  Const.  LIm.  265, 
270  et  »eq.;  1  Bishop,  Cr.  L.  8  319;  Hartung 
V.  People,  33  N.  Y.  105.  26  N.  Y.  164,  38  N. 
Y.  400;  Re  Petty,  23  Kan.  477;  Shepherd  v. 
Pieople,  35  N.  Y.  406;  Mattky  v.  People,  29  N. 
Y.  134;  Kuekler  v.  Piople,  6  Park.  Cr.  Rep. 


Nora.— The  term  "ex  poet  faeto  "  applies  only  to 
legislation  oonoemlag  crImea,  and  not  to  criminal 
praotloe  and  procedure.  State  v.  Cooler,  8  L.  B,  A. 

ISl. note ao  AC.  10ft.  .  

6L.R.A. 


313;  BfrtOhura  v.  PBotOe,  t  Ooto.  14S;  Oarv^ 
V.  Peopte,  6  Cola  569;  Packer  y.  Pupte,  6  Colo. 
861. 

An  ex  poet  faeto  law  Is  one  which  renders  an 
act  punishable  in  a  manner  in  which  it  was  not 
punishable  when  committed  {Fletcher  v.  Peek, 
10  U.  S.  6  Cranch,  87,  8  L.  ed.  162jSedgwick, 
Stat,  and  Const.  L.  2d  ed.  6S8;  1  KtsaX,  Com. 
409);  a  statute  imposing  punishment  for  a  pt«- 
viouB  act  which,without  the  statute,  would  not 
be  so  punishable. 

Moore  v.  BtaU,  48  N.  J.  L.  208,  89  Am. 
Rep.  668,  2  Grim.  Iaw  Hag.  220;  StaU,  Bout- 
ton,  V.  WiUie,  66  Mo.  181;  Boberte  -w.  State,  S 
Overton  (Tenn.),  438;  United  Statei  v.  Bryan, 
18  U.  8.  9  Cranch,  874  (8  L.  ed.  764);  Barron 
r.BaUimore.9Sijf.B.  7  Fet  248  (8  L.  ed.  578); 
MatOeae  v.  Zane,  90  U.  8.  7  Wheat  164  (B  L. 
ed.  43S);  Deoereaux  v.  Marr,  25  U.  8. 13  Wheat. 
218(6  L.  ed.  605);  IfNea  v.  Bright,  4  Mass.  383; 
Venn  v.  Goldtrap,  Coxe,  N.  J.  373;  Murrety 
V.  State,  1  Tex.  App.  417;  Maul  v.  State,  ^ 
Tex.  166;  Wileon  v.  Ohio  db  M.  R.  Co.  64  IlL 
542;  Marion  v.  State,  16  Neb.  849. 

On  petition  for  rehearing. 

The  week  In  which  the  execution  is  to  take 
place  cannot  be  held  to  be  a  calendar  we^ 
while  the  weeks  preoeding  are  to  be  taken  as 
weeks  of  seven  days  dating  from  the  day  of 
sentence. 

Judges  are  not  to  mould  the  language  of  a 
statute  to  meet  an  alleged  convenience,  or  an 
alleged  hardship. 

8ee  Endlich.  Interpretation  of  Statutes,  %  4. 

Every  departure  from  the  clear  language  of 
a  statute  is  In  effect  an  assumption  of  legisla- 
tive powers  by  the  court. 

Endlich,  Interpretation  of  Statutes,  $  9,  p. 
13;  Breaer  v.  Blougher,  89  U.  B.  14  Pet.  178  (10 
L.  ed.  408);  (Searfou  v.  State,  42  Hd.  408. 

A  week  is  a  period  of  seven  days  (Endlich, 
Interpretation  of  8tattttee,J  889,  p.  545;  JSs 
NarO.  WkitOaU  TVsfh  47  156);  and  that 
without  reference  to  the  time  when  It  com- 
mences. 

Anderson,  Law  Diet.  p.  Ill;  &ateY.  TtUom 
Jacket  a.  Min.  Co.  5  Nev.  480;  Ronktndorff  v. 
TayUyr,  29  U.  S.  4  Pet.  861  (7  L.  ed.  WB): 
BrnnicY.  BeU.  12  Abb.  Pr.  176. 

A  month  in  law  Is  not  to  be  construed  as  a 
calendar  mouth,  unless  ezpnail^  tHaixA. 
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LoriTig  V.  Ballinff,  IS  Johu.  lift;  L^iiffwell 
r.  '^Mte,  1  JoliDs.  Caa.  99. 

A  week  moat  be  a  period  of  seren  days  com- 
menciiig  at  any  definite  period  and  rnoDiDg  to 
a  definite  period  seveD  days  from  the  first. 

Iowa  Code  1878,  ^  46,  subd.  28. 

Time  is  recorded  by  following  the  hours  for- 
ward, and  is  so  recorded  as  to  make  the  period 
a  consecutive  one. 

Betatrieh  t.  BtaU^  101  I«K  094;  Harper  v, 
my,  66  HI.  180;  Price  v.  Whitman,  8  Cal.  41S. 
See  also  Buvee  v.  Bud,  16  Barb.  847;.  Oleott  t. 
Be^nton,  20  Barb.  148;  Bavingt  A  Loan  Soeuty 
V.  7%mpaon,  82  Cal.  847;  Bomnan  v.  Wood, 
41  111.  208. 

A.  law  is  an  ex  pott  facto  law  when  It  takes 
away  any  of  the  adTantagee  thatalpriBona  has 
under  the  old  one. 

Bums  T.  Feimte,  1  Park.  C^.  Sep.  ISS; 
ph  T.  BuUer,  8  Pw-k.  Cr.  Kep.  877. 

If  the  law  is  even  changed  after  the  act  has 
been  committed,  to  the  disadvantage  of  the 
prisoner,  it  is  an  ex  post  facto  ]a-w. 

Batzky  v.  PeopU,  29  N.  Y.  134.  See  (Jom.  v. 
JfeDanough,  18  Alien.  581;  Omt.  t.  MarOiaU, 
11  Pick.  §50:  ahephard  t.  PtopU,  25  N.  T.  406; 
Fletcher  t.  Peek.  10  U.  8. 6  Cranch,  87  (8  L.  ed. 
162);  Lapeyre  v.  United  States,  84  U.  S.17  Wall, 
206  ^1  L.  ed.  610);  Cooley.Const  Lim.  %%  265, 
270;  Bishop,  Cr.  L.  §  219;  Enng  t.  Mteeouri, 
107  D.  S.  221  (27  L.  ed.  606). 

Meaert.  SMsael  W.  Jon«m»  Aity-Gen., 
ud  H.  Riddl*  for  the  8tat& 

Hayt*/.,  delivered  flui  t^nlonot  the  court: 
The  petiUoner  was  indicted  at  the  April 
Term  of  the  District  Court  of  Arapuioe 
County  for  the  murder  of  one  John  King. 
The  murder  is  charged  to  have  been  committed 
upon  the  eighteenth  day  of  May,  A.  D.  1889. 
The  cause  was  tried,  and  a  verdict  of  guilty  of 
murder  of  the  first  degree  rendered  some  time 
during  the  following  June,  although  sentence 
was  not  pronounced  upon  the  verdict  until  the 
86th  day  of  July,  at  which  time  be  was  sen- 
tenced to  suffer  Uie  death  penalty  within  the 
walls  of  the  state  peniteotiaiy,  at  such  time 
during  the  third  week  in  the  month  of  August 
following  as  the  warden  of  said  ioatltution 
might  seTect.  The  week  of  execution  has  been 
poetponed  from  time  to  time  bv  order  of  the 
govenior,  the  petitioner,  at  the  tjme  of  iaraing 
this  writ  of  habeas  corpus,  being  in  custody  of 
the  sheriff  of  Arapahoe  County,  awaiting  a  ju- 
dicial determination  of  an  inquisition  of  mnacy 
which  had  been  commenced  at  the  instance  of 
his  couDBcL  By  tbe  law  In  force  at  the  time 
of  trial,  as  well  as  at  the  time  the  offense  was 
alleged  to  have  been  committed,  the  penalty  for 
murder  of  the  first  degree  was  death;  and,  by 
statute,  it  was  provid^  that  this  punishment 
should  be  inflicted  by  hanging  the  person  con- 
victed, by  the  neck,  until  dead,  at  such  time 
as  the  court  should  direct,  not  less  than  fifteen, 
nor  more  than  twenty-five  days  from  the  time 
of  sentence.    Gen.  lisws,  g  729. 

Under  this  law,  it  was  the  raactice  to  keep 
the  defendant  in  dose  conflnement  In  the 
county  Jail  from  the  time  sentence  was  pro- 
nounced until  the  day  appointed  for  execution. 
He  was  then  ezecutei,  under  the  direction  of 
the  sheriff,  within  the  county  where  the  con- 
viction was  obtained. 
8L.S  A. 


The  Seventh  General  Assembly  enacted  a 
law  substituting  the  state  penitentiary  for  the 
jail  of  the  oonnty  as  the  place  ot  each  confine- 
ment, and  directing  that,  whenever  it  became 
necessary  to  inflict  the  death  penalty  in  the 
future,  the  person  convicted  snould  be  exe- 
cuted witbin  the  walls  of  such  penitentiary. 
This  Statute  contains  no  saving  clause,  but  ex- 
tends to  all  cases  in  which  the  death  penalty 
thoeafter  to  be  Inflicted,  without  regard  lo  the 
time  at  which  the  crime  may  have  oeen  com- 
mitted, wbtrthra  before  or  after  the  adoption  of 
the  Act;  and  also  contains  a  clause  repealing 
all  other  Acts  or  parts  of  Acts  in  conflict  there- 
with. Other  provisions  of  the  Statute  will  be 
given  in  another  portion  of  the  opinion.  The 
Act  received  the  governor's  approval  upon  the 
19th  dav  of  April,  1889,  and  went  into  effect 
ninety  days  thereafter.  The  petitioner  having 
been  sentenced  upon  the  verdict  of  the  jury 
after  tiiis  Law  had  gone  into  effect,  and  la  ac- 
cordance with  its  terms,  we  are  now  asked  to 
declare  such  sentence  void,  and  discharge  the 

Erisoner,  for  the  alleged  reason  that  such  Law 
I  ex  pott  facto  as  to  him,  and,  consequenUy, 
obnoxious  to  both  the  Federal  and  State  Con- 
stitutions, the  a^fument  advanced  beioR  that 
the  prisoner  was  in  jeopardy  under  the  old  law, 
hut  that,  such  law  having  been  repealed  since 
his  trial,  he  cannot  htf  punished  thereunder; 
that  the  new  law  is  ex  pott  facto  and  uncon- 
stitutionid  as  to  him;  therefore  he  cannot  be 
punished  at  all,  but  must  be  discharged. 

In  our  judgment,  the  new  law  does  not  come 
under  the  constitutional  inbiUtlon  relied  upon. 
OalOer  v.  BuU,ZV.  &  8  Dall.  886-890  [1  L. 
ed.  648,  650],  Is  recognized  as  the  leading  case 
in  this  country  upon  the  subject,  and  In  that 
case  Chase,  J.,  said:  "I  will  state  what  laws  I 
consider  ex  poet  facto  laws,  witbin  the  words 
and  the  intent  of  the  [Hvhibition:  (1)  £rery 
law  that  makes  an  action  done  before  the  pass- 
ing of  the  lav,  and  which  was  Innocent  when 
done,  criminal,  and  punishes  sack  action.  (2) 
Evoy  law  that  aggravates  a  crime,  or  makes  it 
greater  than  it  was  when  committed.  (8) 
Every  law  that  changes  the  punishment,  and 
inflicts  a  greater  punishment  than  the  law  an- 
nexed to  the  crime  when  committed.  (4)  Every 
law  that  alters  the  legal  rules  of  evidence,  and 
recdves  less  or  different  testimony  than  the 
law  required,  at  the  time  of  the  commission  of 
the  offense,  in  order  to  convict  the  offender." 

The  Statute  of  which  complaint  is  made 
doei)  not  attempt  to  make  that  criminal  which 
was  not  criminal  before.  It  does  not  aggravate 
the  crime,  nor  alter  tne  rules  of  evidence.  It 
cannot,  therefore,  be  considered  as  an  ae  pof/i 
faeio  law  under  the  rule  given,  unless  it  changea 
the  punishment  for  the  offense  to  the  disad- 
vantage of  the  defendant.  That  it  does  so 
change  the  punishment  is  urged  by  counsel,  in 
that  it  changes  the  place  of  execution,  and  pro- 
vides for  solitary  conflnement  in  the  peniten- 
tiaiy  for  the  period  between  sentence  and  exe- 
cution; and  for  the  further  reason  that  it  per- 
mita  the  court  to  shorten  the  time  between 
sentence  and  execution  from  fifteen  days  to 
two  weeks,  as  it  is  said.  Other  changes  were 
enumerated  in  the  argument,  but  these  are  the 
ones  principally  ur^,  the  others  being  sub- 
sidianr;  if  these  ob^ttons  are  not  well  taken, 
the  others  fall  with  them. 
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It  Is  to  be  remembered  that  by  section  2  of 
the  Act  ot  1888,  the  same  being  section  709  of 
the  Qeneral  Statutes,  murder  is  divided  into 
two  degrees,  i.  murder  of  the  flnA  degree, 
and  murder  of  the  second  degree.  This  sec- 
tion has  stood  from  its  adoption  unrepealed 
and  without  amendment:  Bj  this  Act,  death 
was  fixed  as  the  punishment  for  murder  of  the 
first  degree.  By  section  739,  Oen.  Stat., it  ts 
providra  that  this  punishment  shall  be  inflicted 
by  haogiog,  and  this  is  not  clianged  by  the 
Amendment  of  1889.  So  it  will  be  seen  that 
at  the  time  of  the  perpetration  of'  the  crime, 
and  at  the  tiihe  61  the  trial,  the  punishment 
for  murder  in  the  first  degree  was  death  by 
hanging;  and  such  is  sttll  the  law.  It  is  a  part 
of  the  public  history  of  the  State  that  prior  to 
the  passage  of  this  Act  the  death  penalty  with 
U8  was  usually  inflicted  in  public,  at  a  previ- 
ously advenlsed  hour,  in  the  presence  of  a 
large  concourse  Of  people,  and  the  particulars 
of  the  execution  published  in  the  public  jour- 
nals. In  deference  to  the  wish  of  many  good 
citizens,  who  were  of  the  opinion  that  the  ten- 
dency of  such  proceedings  was  detrimental  to 
the  public  morals,  the  recent  Statute  waa 
padsed,  requiring  executions  in  the  future  to 
be  conducted  ptivatgly,  at  the  penitentiaiy.  en- 
joining secrecy  upon  the'  few  persons  required 
or  permitted  to  be  present;  and  making'  it  a 
misdemeanor,  punishable  by  fine,  for"  such 
persons  to  disclose  the  details  of  the  execution, 
or  for  the  press  to  publish  the  same.  To  ac- 
complish the  desired  change,  it  became  neces- 
sary to  change  certain  fncraents  connected  with 
the  punishment,  but  no  attempt  was  made  to 
change  the  punish hient  itself.  This  remains  the 
same  as  before  the  passage  of  the  Act. 

To  the  argument  haam  upon  the  change  in 
the  place  of  execution,  we  say  that.  In  legal 
«  contemplation,  there  is  no  difference  between 
an  execution  in  one  place  within  the  State  and 
in  another.  The  punishment  is  not  a^ravated 
by  being  inflicted  in  the  County  of  Iremont, 
rather  i£an  in  the  County  of  Arapahoe,  where 
the  trial  took  place.  The  penalty  has  not  been 
changed  but  only  the  locality  where  it  is  to  be 
inflicted.  The  cftse  of  Garter -v,  Bvri,  12  Allen, 
426,  is  directly  in  point  upon  tbis  q'lestion. 
Id  that  cajse  a  prisoner  bad  been  convicted  of 
being  a  common  selldr  of  Intoxicating  liquors 
without  license,  and  'sentenced  to  pay  a  fine  of 
$50,  and  to  be  imprisoned  in  the  house  of  cor- 
rection for  three  months.  By  the  Statute  in 
force  at  the  time  thfe  offense  was  committed,  it 
was  provided  that  the  Imprisonment  in  such 
cases  should  be  in  the  house  of  correction  in 
the  county  where  the  court  was  holden;  while 
by  a  suMequent  enactment.  In  force  at  the 
time  of  sentence,  It  was  provided  that  any  per- 
son under  sentence  for  such  offenses  might  be 
committed,  at  the  discretion  of  the  court,  "to 
the  bouse  of  correction  in  any  county  in  the 
Commonwealth '  in  the  same  manner  as  such 
person  might  be  committed  in  the  county 
where  the  conrt  is  so  holden."  It  was  claim^ 
fn  argument  that  the  Idtter  law  aggravated  the 
punishment,  and  was  therefore  ec  pott  facto  as 
to  sacb  offend;  hut  the  court  held  that  such 
argament  was  failadoua,  that  the  rights  of  a 
person  convicted  were  not  materially  affected 
the  change,  and  that  the  punishmeDt  was  not 
6L.  KA. 


aggravated  by  an  imprisonment  In  one  county 
rather  than  in  another. 

If  the  ^gument  in  this  tmse,  bawd  upon  the 
cbange  in  the  place  of  e:Kention,  is  sound, 
then,  in  case  future  legislation  should  change 
the  location  of  the  peotentiary  to  a  county  other 
than  Fremont,  and  thereby  change  the  place 
of  execntion,  it  would  likewise  follow  that  a 
change  so  made  would  be  subject  to  the  same 
objectioDs, — a  conclusion  we  cannot  indorse. 
We  think  the  argument  unsound,'  and  that  the 
constitutional  objection  baaed  theteon  is  not 
well  taken. 

In  arriving  at  this  result,  we  have  not  over- 
looked the  case  of  Oarvejf  v.  People,  6  Colo. 
559;  It  seems  to  us,  however,  that  counsel 
have  confounded  certain  Incidents  connected 
with  the  administration  of  the  penalty  with  the 
punishment  itself. 

Counsel  sar  that  the  punishment  In  this  case 
is  aggravated  by.  reason  of  the  change  in  place 
of  confinement  from  the  county  jail  to  the  peni- 
tentiary. 'We  are  aware  that  in  many  well- 
considered  cases  it  has  been  held  that  a  change 
in  the  place  of  confinement  from  an  iostitulion 
where  criminals  convicted  of  minor  offenses 
are  Incarcerated  to  one  established  for  the  im- 
prisonment of  ttune  convicted  of  more  faeinooa 
crimes  has  been  held  as  an  aggravation  of  tfae 
punishment,  on  account  of  the  disgrace  and 
reproach  attached  to  the  confinement  with 
cnmioals  of  a  more  depraved  and  infamous 
character;  but  this  reason  can  hdve  no  applica- 
tion in  the  case  of  one  convicted  of  willful,  de- 
liberate and  premeditated  murder,  and  await- 
ing  executioii  therefor.  And,  the  reason  for 
the  rule  feillng,  the  rule  itself  must  also  fail. 
Aside  from  this,  the  defendant  is  imprisoned 
for  the  purpose  only  that  lie  may  be  produced 
at  the  time  set  for  his  execution,  the  confine- 
ment being  no  part  of  the  punishment,  but 
simply  an  incident  connected  therewith,  refer 
able  to  penal  administration  as  its  primary  ob- 
ject; and  such  changoi  may  be  made  applica- 
ble to  past  as  well  as  future  oflensea  Sartvng^ 
V.  Peojae,  28  N.  T.  95-106;  Cooley,  Const.  Lim. 
271'.  272.  And.  although  the  Statute  desi^-- 
nates  such  confinement  as  solitary,  provision  is 
made  in  the  same  paragraph  of  the  Act  in  which 
this  term  is  used  for  bis  "attendants,  counsel; 
physician,  a  spiritual  adviser  of  bis  own  selec- 
tion, and  members  of  his  family"  to  visit  him 
iu  accordance  with  the  prison  regulations,  the 
effect  of  which  is  to  dive  the  prisoner  as  many 
liberties  as  he  would  have  been  entitled  to  un- 
der the  old  law.  So,  while  the  imprisonment 
is  designated  as  solitary,  it  is  not  so  in  fact, 
as  solitary  imprisonment  is  usually  understood. 

It  is  sitid  in  argument  that  uoder  the  new 
Statute  the  time  between  the  date  of  the  sen- 
tence ahd  the  execution  may  be  shortened,  the 
former  law  providing  aeainsi  the  court's  direct- 
ing the  execution  to  take  place  within  less  than 
fifteen'days  from  the  time  of  sentence,  while 
under  the  new  enactment  it  is  provided  that 
the  judge  passtng  sentence  "•shall  appoint  and 
de^gnate  in  the  warrant  of  conviction  a  week 
of  mne  within  which  such  sentence  must  be 
executed.  Such  week,  so  appointed,  shall  be 
pot  less  than  two  nor  more  than  four  weeks 
from  the  day  of  passing  such  sentence;"  the 
particnlar  time  of  execution  within  the  wedt 
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Iwiiiff  left  to  be  fixed  by  the  warden  of  the  peoi- 
tentuiT.  If  uodei  this  Act  tbe  defendant 
might  be  haaged  withbi  less  than  the  minimum 
of  time  from  the  date  of  passing  senience  en- 

Joined  by  tbe  former  8l&tut«,  we  would  un- 
lesitatindy  say  that  the  law  could  not  be  made 
applicabTe  to  his  case;  as  to  bold  otherwise 
would  be  contrary  to  the  rule  forbidding  a 
change  of  punishment  to  the  disadvantage  of 
the  defendant,  after  the  commission  of  the 
crime,  and  slight  changes'  in  this  respect  have 
been  held  sufflcieut  to  make  the  law  ex  pott 
faeto  aDd  void  aa  to  past  o&nsea.        ,  . 

Thus  in  Gom.  v.MeDonough,  18  Allen,  581,. 
it  was  decided  that  a  law  enacted  after  tbe 
commission  of  the  offense  of  which  the  defend-' 
ant  was  charged,  which  decreased  the  maxi- 
mum of  imprisonment  Uiat  might  have  be^n 
Inflicted  and  also  tbe  floe,  waauDcoostitutlonal 
as  to  that  offense,  for  the  reason  that  it  fixed 
tiiemiDimum  c^  imprisonmeDt  at  three  months,, 
whereas,  before  that  time,  there  was- do  miui* 
mum  fixed  to  the  couM's  discretion. 

A  careful  examiDation  of  the  Statute  of  1889 
discloses,  however,  the  fact  to  be  that  in  no 
■event  will  the  terms,  of  the  Act  permit  an  exe- 
cution to  take  place  thereunder  within  less 
than  fifteen  days  from  the  time  of  sentence,  as 
provided  in  the  former  Act  In  arriving  at 
this  conclusion  we  do  not  rely  in  tbe  least  upon 
the  distinction  which  some  courts  have  drawn 
between  coses  where,  time  is  to  be  computed 
from  an  act  done  and  those  in  \rhich  it  is  to  be 
reckoned  from  a  given  day,  ■  holding  that  in  the 
former  case  the  day  upon  whldi  such  act  is 
performed  is  to  be  counted,  and  In  tbe  lattec 
not.  See  Arnold  v.  United  iitates,  18  U.  8.  9 
Cranch,  104  [3  L.  ed.  671];  and  also  cases  cited 
in  Bouvier's  Law  Dictionary,  under  the  word 
■"Time." 

We  prefer  to  rest  our  decision  upon  some- 
thing different,  and,  as  we  think,  more  sub- 
stantiaL  The  command  of  the  Statute  is  that 
a  week  of  time  shall  be  fixed  by  tbe  court  with- 
in which  the  sentence  must  be  executed,  such 
week  not  to  be  less  than  two  weeks,  not  more 
than  four  weeks,  from  the  day  of  passing  sen- 
tence. We  are  of  tbe  opinion  that  the  week  of 
time  so  to  be  fixed  must  be  held  to  be  a  calen- 
dar week,  *.  e.,  a  period  of  time  extending 
from  18  midnight,  Saturday,  until  Vi  midnight, 
the  f(4lowlng  Saturday.  By  consulting  lexi- 
cographers of  eslabUshed  accuracy,  this  con- 
clusion will  be  found  to  be  in  accordance  with 
the  prinjary  and  usual  definition  given  to  the 
word  "week."  "Week.  The  period  of  seven 
days;  particularly  the  period  of  seven,  days 
commencing  with  Sunday."  Worcest.  Diet. 
"A- period  of  seven  days;  usually,,  that  reck- 
oned from  one  Sabbath  or  Sunday  to  the  ne^" 


Webst.  Diet.  "Seven  days  of  time.  The 
week  commencoi  immediately  after  1!^  o'clock 
on.Ute  night  bblweiMi- Saturday- and  Sunday, 
and  ends  at  13  o'clock,  seyen  days>  of  twenty- 
four  hours. each,  thereafter."'  Bouvier,  L. 
Diet 

The  word  was  judicially  construed  in  ac- 
cordance with  tbe  foregoing  definitions  'in-  the. 
case  of  Bonkertdtrrff  v.  Ta'^lon,  29  U-S.  4  Pet. 
861  [7  L.«i,886],  w:here  it  is  said:  "A  week  is 
a  definite  period  of  time,  commencing  on  Sun- 
da^aadetMinffonSaturdav/'  Itfollows from 
this  cous^ciKm  that  while  in  most  cases  more 
than  two.  full  calendar  weeks  must  necessarily 
elaplse,  under  tbe  St^ute,.  bet  ween  .Uie  time  of 
sentence  and  the  executtOD,.in  no  case  could 
such  execution  take  place  within  less  than  fif- 
teen days  from  the  date  of  sentence.  Sunday 
being  a  non-juridical  day,  the  most  favorable 
case  possible  in  support  of  the  theory  advanced 
by  counsel  for  tbe  prisoner — that  the  time  could 
be  shortened  under  the  late  Act — would'  arise 
If  a  defendant  should  be  sentenced  upon  a 
Saturday.  For  coovenienee,  we  'will  assume 
that  such  Saturday  is  the  first  day  of  the  month. 
The  week  of  execution  could  in  no  event  com- 
mence to  run  until  the  third  Sunday  thereafter, 
—the  sixteenth  day  of  the  month, — which 
would  be  the  earliest  possible  day  for  the  Sen- 
tence to  be  executed,  under  the  terms  of  the 
Act  And  tbe  same  result  would  follow  under 
the  former  law,  requiring  at  least  fifteen  days 
from  tbe  time  of  sentence  to  the  execution;  as 
it  has  been  decided  in  this  State  that  when  time 
is  to  be  computed,  either  prioror  subsequent  to 
a  day  Damed,,the  usual  nue  is  to  exclude  either 
the  first  or  last  day  of  the  designated  period, 
and  include  the  otUOT,  SfaUi'fu  v,  Anwmg,  -6 
Colo.  348. 

So,  under  either  law  in  the  case  supposed, 
a  seotence  might  be  executed  upon  the  sixteenth 
day,  for  aught  that  appears  in  either  Act  to  the 
contrary.  We  are  not,  on  acoouot  of  the  illus- 
tration given,  to  tie  understood  as  sanctioning 
the  execution  of  the<  death  penalty  upon  tbe 
Sabbath  day.  Such  a  course  would 'be  highly 
improper,  if  not  positively  illegal.  If  the  lat- 
ter, an  additional  day  would  be  gained  under 
the  new  law.  In  addition  to  the  authorities 
bereiubefore  cited,  we  refer  to  the  following  in 
support  of  the  conclusion  reached  in  this  opin- 
ion: 1  Biidi.  Crim. Law,  g  SSOetaeg.;  Wbart. 
Crira.  Law,  g  81;  Wade,  I£etro.LaWB,  %  388; 
S(at4  V.  Artin,  89  N.  H.  170;  Harion  v.  State, 
20  Neb.  238. 

It  appearing  that  the  seijtence  pronounced 
bv  the  district  court  is  iu  accordance  with  the 
views  herein  .expressed,  ffte  pritoner  mutt  be  re- 
mavded,  and  it  it  to  ordered, 

Petitkm  for  refaeariixg  denied: 
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Leland  FAIRBANKS,  Jr.,  Appt... 
«. 

Wlnthrop  SARGENT,  Ext.,  etc.,  of  Henry 
W.  Sargent,  Deceased,'  RMpt. 

Aa  agreement  by  an  attorney  to 
proMfRite  and  If  possible  collect  certain  olalm« 
6L.R.A. 


and  to  extlnvulsh  tbe  debt  due  Um  by  tbe  owner 
thereof  for  past  servlcee.  furnishes  ample  corisid- 
eration  tor  an  agreoment  by  the  latter  that  be 
shall  receive  a  fixed  share  of  whatever  is  obtained 
as  the  result  of  such  prosecution. 
2.  Such  agreement  that  the  attorney 
shall  have  a  fixed  shar^  of  the  results  ob- 
tained oonsUtutesan  equitable  assiBument  to  blm 
of  the  stipulated  share,  altboua^the  sole  riaht  to 
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oompromtSB  tbe  dalms  and  to  brlnir  suit  theraon 
is  reaerred  to  tbe  (creditor. 

S.  The  tMt  of  tbe  ezlatenee  of  an  oqnl- 
table  riTr*flr** — •"***  of  a  claim  1b  whether  or  not 
the  debtor  would  be  JusUfled  in  paying  the  debt, 
or  tlie  portion  contracted  about,  to  the  person 
daimliv  to  be  aoaignee. 

4.  Ifoitiiortlio  pladc«0  DOT tho  pledgor 
of  afelalm  eu  nomprniiBO  vith  the  debtor 
wtthout  the  asaent  of  the  other;  at  least  where 
the  debtor  baa  notice  of  the  pledge. 

ft.  ▲  mere  pledgee  of  elfctie  Aoqalree 
no  right  to  a  abare  of  them  which  hM  prerioua- 
If  been  equitably  aeeigtted. 

0.  The  moment  a  creditor  attains  leg»l 
title  and  poMOMion  of  bonds  received  In 
pajment  of  a  claim,  tbe  eqtilt7  of  another  to 
whom  he  had  prevloualy  made  an  eqaitable  as- 
siirnmeat  of  a  share  of  the  claim  betxnnes  a 
tdtle,  and  tbe  creditor's  posaeeslonastothat  Aare 
Is  the  poflsession  of  the  assignee. 

7*  The  eqidty  of  an  att<wB«;f  ■  to  whom  an 
OQultable  assignment  was  made  tit  a  share  of 
olaima  wUoh  were  to  be,  and  which  were,  collect- 
ed by  hie  efforts,  although  the  power  to  bring  suit 

.  and  the  sole  right  to  oompromlse  was  reserved  to 
the  creditor.  Is  not  inferior  to  that  of  one  to 
wtaomth^were  assigned  as  collateral  aectiritr 
for  a  precedent  debt,  and  who  oould  not  prevent 
a  compromise  by  the  creditor  If  sufflident  was  ob- 
tained to  satisfy  his  claim. 

(November  SC,  1889.) 

APPEAL  b7  ^ntifl  from  a  Jadgmeut  of 
the  Qeneral  Termtof  tbe  Supreme  Court, 
First  Department,  reversing  a  judifmeDt  oF  tbe 
Special  Term  in  favor  of  plaintifl^iQ  ao  action 
to  recover  possession  of  certain  bonds  or  to  re- 
cover their  value.  Reverted. 

In  January,  1869,  one  Underwood  owned  a 
claim  resting  in  open  account  agdnst  one  Za- 
briskie  rising  out  of  certain  stock  transactions 
between  them,  upon  which  he  claimed  a  sum 
exceeding  9100,000.  Zabriskie  disputed  his  li- 
ability thereon,  and  Underwood,  not  being  able 
to  obtain  ^yment.  entered  into  a  contract  in 
Wfitiiig  with  the  plaintiff,  an  attorney  residing 
in  New  Tork  City,  by  which  it  was  agreed  be- 
tween them  that  Fairbanks,  for  bis  services  in 
endeavoring  to  collect  certain  claims  owned  by 
Underwood,  among  which  was  that  against 
Zabriskie,  "is  to  have  one  sixth  of  whatever 
amount  of  money,  securities  or  property  shall 
be  received  on  account  of  such  claims  aa  shall 
"be  settled  without  suit,  and  one  third  of  what- 
ever amount  of  mcmey,  secnrities  or  property 
diall  be  collected  or  In  any  way  be  realized  or 
received  (whether  on  settlement  or  witboatset- 
tlement),  on  account  of  such  of  said  claims  as 
shall  be  put  In  suit  either  In  this  or  In  any  other 
State  or  country."  Said  Underwood  "la  to  de 
cide  upon  the  terms  and  mode  of  settlement  as 
to  each  and  eveir  of  said  claims,  whether  such 
settlement  be  before  or  after  suit  brought." 

As  additional  oompensatloh  for  bis  sarrices 
Fairbanks  was  to  be  paid  in  cash  by  IJnder- 
wood  at  tbe  rate  of  |8,600  a  vear,  in  equal 
monthly  payments  of  $800,  and  "is  to  be  re- 
leased from  whatever  indebtedness  be  is  now 
owing"  to  Underwood,  and  from  whatever  in- 
debtedness he  shall  herrafter  be  under  to  him. 
The  compensation  provided  for  tiie  serrices  of 
Fairbanks  was  to  be  in  full  satisfaction  and 


payment  of  whatever  services  lie  had  rendered 
for  Underwood  prior  thereto. 

In  January  thereafter  Fairbanks,  by  Under- 
wood's direction,  caused  suit  to  be  btought  to 
recover  the  claim  fwainst  Zabriskie  in  a  court 
of  competent  jurisdiction  in  the  State  of  New 
Jersey,  that  being  the  estate  where  Zabriskie 
resided;  and  the  action  wasateadilypioaBcntad 
by  Fairbaoks  until  it  was  setUed  as  theresfta* 
stated. 

In  1871,  Underwood,  being  indebted  to  Henty 
W,  Sargent,  the  defendant's  testator,  by  an  as- 
Bignment  in  writing,  transferred  his  claim 
against  Zabriskie  to  Su-gent  as  collateral  se- 
curity. On  or  about  June  18,  1872,  Under- 
wooo,  at  tbe  earnest  request  of  Sargent,  and 
wiUioat  tbe  knowledge  of  the  plainUff,  consent- 
ed that  the  claim  against  Zabriskie  should  be 
settled  and  compromised  by  the  payment  by 
him  of  the  sum  of  $35,000  in  full  of  said  clainiL 
and  that  the  money  so  paid  should  be  received 
and  applied  by  Sargent  in  extinguisbment  <tf 
said  claim  of  Saigent  against  Unoerwood. 

Tberenptxi  anofon  the  same  d^  Sargent  re- 
ceived from  Zabriskie,  instead  and  in  lieu  of 
|30,000  in  cash,  forty  bondi^or  securities,  each 
for  the  payment  of  $600. 

Upon  the  receipt  of  the  said  bonds,  Sargent 
surrendered  to  Underwood  the  assignment  of 
the  Zabriskie  claim,  and  gave  to  Underwood  a 
general  release  from  all  claims  and  demands, 
and  Underwood  wrote  and  delivered  to  one 
Gray,  the  agents  of  Zabriskie,  a  written  order 
addressed  to  the  attorneys  in  New  Jersey  who 
had  charge  of  the  acbon  against  Zabriakie, 
stating  that  the  action  had  been  settled,  and  di- 
recting them  to  discontinue  it  upon  payment 
by  Zabriskie  of  their  costs  and  charges  and 
uiose  of  tbe  referee.  Underwood  also  at  or 
about  the  same  time  executed  and  delivered  a 
release  of  all  claims  ag^st  Zabriskie  to  Gray, 
to  be  delivered  to  Zabriskie  upon  tbe  payment 
of  the  price  agreed  upon  for  such  settlement. 

Fairbanks  brought  this  action  ajE^nst  Sar- 
gent to  recover  one  third  of  tbe  bonds  so  re- 
ceived or  the  value  thereof,  upon  the  ground 
that  tbe  agreement  between  nim  and  Uuda*- 
wood  constituted  an  equitable  asdgnment  of 
one  third  of  the  property  received  on  such  set- 
tlement Upon  the  trul  the  complaint  was 
dismissed  and  this  judgment  was  affirmed  by 
the  general  term,  but  tne  court  of  appeals  re- 
versed It  and  sent  the  case  back  for  a  new  trial. 

At  the  second  trial,  platotifl  recovered  in  tbe 
trial  court,  and  this  judgment  having  been  re- 
versed the  general  term,  be  again  brotq;ht 
the  case  to  this  court 

Mr.  A.  O.  Brown  for  appellant 

Menra.  Edward  C.  Perkine  and  Jaasee 
C.  Carter  for  respondent 

Finch.  J. ,  delivered  tbe  opinion  of  the  court: 
Our  first  inquiry  respects  the  character  and 
extent  of  tbe  ri^t  which  Fairbanksaoqnired  un- 
der bis  conbact.  We  have  already  held  that  its 
termsoperated  as  an  equitable  assignmentto  him 
of  one  third  or  one  ^xth  of  whatever  money  or 
property  should  be  collected  out  of  or  received 
fromZaoriskie  in  discharge  of  tbe  hitter's  debt 
104  N.  Y.  108,  5  Cent  Rep.  919. 

Ordinarily,  we  should  content  ourselves  with 
a  simple  refarence  to  that  ded^n.  But  its 
correctness  has  been  so  challenged  on  this  ap- 
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peal,  and  anailed  with  eo  much  of  force  and 
ablli^.  aB  to  Justify  on  our  part  a  recoasfdeiB- 
tfcm  of  the  queitlon  in  the  ligbt  of  the  latter 
anument. 

Let  118  therefore  give  our  attention  to  the 
terms  of  the  contract  Underwood's  claim 
against  Zahrfskie  grew  out  of  stock' transac- 
tions. Fairbanks  was  a  lawyer,  and,  not  only 
that,  but  one  exceptionally  versed  in  the 
peculiar  rules  and  customs  of  the  stock  ex- 
change, and  the  law  goTeming  that  class  of 
transactions.  He  hao^  already  rendered  serr- 
ices  to  Underwood,  for  which  the  latter  was 
in  bis  debt,  with  probably  slight  abUity  to  pay, 
unless  out  of  uncertain  claims  against  others. 
Standing  in  this  relation,  the  parties  cootracted. 
Fairbanks  agreed  to  prosecute,  and,  as  far  as 
he  was  able,  collect  the  specified  claims,  of 
which  that  against  ZabrisKk  was  one.  To 
that  extent,  his  agreement  was  tar  the  rendi- 
tion of  future  services.  He  also  agreed  to  ex- 
tinguish, and  by  his  contract  did  extinguish, 
the  debt  due  him  for  past  services,  taking  in 
exchange  the  covenants  of  the  new  agreement. 
There  was  therefore  ample  consideration  for 
the  promises  of  Underwood  which  followed. 
These  were  that  for  the  services  rendered  and 
to  be  rendered  by  Fairbanks  the  latter  should 
teoeive  a  fixed  abare  of  the  money,  property  or 
securities  which  should  be  obtained  from  the 
debtors  named.  The  claims  themselves  against 
such  debtors  were  not  attempted  to  be  assigned. 
Tbe  title  to  them  remained  in  Underwo^,  as 
the  legal  ownor.  Baits  against  the  debtors 
were  to  be,  and  were,  brought  In  the  name  of 
Underwood;  and  he  alone,  by  the  stipulations 
of  the  agreement,  was  autbonzed  to  dictate  on 
what  terms  settiements  should  be  made,  and 
when  and  against  whom  actioi»  should  be 
brought.  He  thus  never  transferred  to  Fair- 
banks the  legal  title  to  the  claim  against  Za- 
briskie;  and  what  he  did  do  was,  in  its  ultimate 
effect,  one  of  two  things,  as  it  seems  to  me, 
necessarily  and  inevitably.  The  contract  was 
either  a  simple  agreement  for  compensation  to 
be  enforced  against  Underwood,  or  it  was  an 
equitable  assignment  of  a  definite  share  of  the 
proceeds  of  the  claim  agalost  Zabriskie. 

Obviously,  it  was  something  more  than,  and 
quite  different  from,  a  mere  agreement  for 
compensation  measured  by  results.  That 
would  have  given  to  Fairbanks  only  a  personal 
claim  against  Underwood,  and  scarcely  served 
to  induce  on  bis  part  further  services  and  ex- 
penses upon  the  credit  already  precarious. 
And,  not  compensation  in  general,  but  a  specific 
share  in  a  specific  fund  or  specific  property, 
was  the  exact  and  material  point  of  the  con- 
tract, upon  which  the  rigbts  of  both  parties 
hinged.  Underwood,  having  liberty  to  take 
in  settlement  from  his  debtors  property  or  secur- 
ities, was  not  to  be  called  unon  for  a  share  of 
their  valne  in  cash,  or  liable  generally  for  a 
due  reward,  but  was  free  to  throw  Fairbanks 
upon  his  contract  claim  for  a  share  of  the  pre- 
cue  thing  received,  as  bis  sole  right  and  only 
remedy. 

On  nie  other  hand,  tbe  latter  was  not  to  de- 
pend upon  the  solvency  or  promise  of  Under- 
wood for  his  pay,  but  was  made  secure  by  a 
stipulated  right  to  have,  as  owner,  a  defined 
share  of  the  fund  or  proceeds  expected  to  re- 
sult fipm  his  labor  and  skilL   Thne  could  be 
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no  legal  assignment  of  a  fund  not  in  existence, 
or  proceeds  not  realized,  but  equity  treats  them 
m  if  existii.g  or  realized,  and  the  contract  for 
their  receipt  by  Fairbanks  as  an  oqnitable  as- 
signment of  tbe  stipulated  share  to  him,  and, 
as  a  consequence,  makes  him  the  equitable  as- 
signee of  BO  much  of  the  debt  or  demand  as  is 
represented  by  his  share  of  tlie  proceeds. 

I  think  we  have  never  failed  to  twld  this 
doctrine  on  a  similar  state  of  facts.  We  dis< 
cussed  the  subject  somewhat  in  William*  v. 
JnffenoU.  89  N.  Y.  508,  and  there  said:  "It  U 
a  rule  in  equity  that  anything  which  shows  an 
intention  to  assign  on  Uie  one  side,  and  from 
which  an  assent  to  receive  may  be  inferred  on 
the  other,  will  operate  as  an  ass^nment,  if  sus- 
tained by  a  sufficient  consideration." 

In  Thurber  v.  Chambers,  66  N.  T.  49,  we  in- 
ferred an  equitable  assigDment  upon  facts 
vastly  weaker  than  those  in  the  present  case; 
and  tbe  cases  in  tbe  federal  court  of  Wylie  v. 
Gotee,  56  U.  8. 15  How.  415  [14  L.  ed.TBSj,  and 
Triti  V.  Child,  88  U.  8.  21  Wall.  441  [82L.  ed. 
62S1,  are  to  the  same  purport. 

The  test  is  an  inquiry  whether  the  debtor 
would  be  justified  in  paying  the  debt,  or  tbe 
portion  contracted  about,  to  tbe  person  claim- 
ing to  be  assignee.  It  is  not  at  all  doubtful 
that  Zabriskie,  after  his  liabiliW  bad  been  set- 
tled at  the  amount  of  the  bonas  which  he  de- 
livered, and  leaving  out  of  view  the  transac- 
tion with  Sargent,  would  have  been  perfectly 

frotected  in  paying  over  one  third  oi  ttiem  to 
airbanks. 

Up  to  this  pdot,  the  general  term  does  not 
differ  with  us.  On  the  nrat  hearing  they  ex- 
plicitly took  this  ground,  and  on  the  lost  they 
mtimate  no  change  of  opinion.  They  concede 
the  attitude  of  the  plaintiff  as  an  equitable  as- 
signee of  one  third  of  the  Zabriskie  debt.  It 
was  reserved  for  the  learned  counsel  of  tbe  re- 
spondent to  attack  that  doctrine  on  the  argu- 
ment here.  The  pith  of  his  contention  is  that 
Fairbanks  had  none  of  the  powers  and  rights 
which  make  an  as^gnee,  and  so  was  none  at 
all ;  and  this  because  the  agreement  reserved  to 
Underwood  the  right  to  determine  when  suits 
should  be  brought,  and  what  compromise 
should  be  made.  But  these  reserved  rights 
may  have  lessened  tiie  value  of  the  thing  as- 
signed without  neutralizing  or  destrpying  the 
assignment  itself.  They  related  to  tbe  process 
of  collection,  and  not  to  the  right  assigned, 
except  as  possibly  lessened  by  that  process.  If 
no  collection  has  been  needea,  if  Zabriskie  bad 
come  with  tbe  money  in  his  band  to  pay  the 
whole  debt,  and  had  been  apprised  of  the  con- 
tract with  Fairbanks,  he  could  have  paid  over, 
and  it  would  have  been  bis  legal  duty  to  have 
paid  over,  to  tbe  latter  his  share  of  tbe  debt  aa 
the  equitable  owner  and  assignee  of  that  share. 
That,  under  the  arrangement  made,  be  was  at 
liberty  to  pay  less,  and  that  Fairbanks  could 
not  object  to  his  paying  less,  does  not  prevent 
Fairhuiks  from  being  the  equitable  ase^nee  of 
his  abate  of  the  debt  as  settled. 

The  learned  counsel  for  the  respondent  crit^ 
dses  the  language  of  the  agreement,  in  oom- 

erison  with  that  used  in  the  WiUiamt  Que. 
that,  he  says,  the  assignee  was  given  a  lien 
upon  the  fund  in  express  terms.  It  seems  to 
me  that  in  the  present  case  the  language  is 
stronger,  instead  of  weaker.^Urbanks  was 
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armed  nith  more  thaD  a  mere  lien  by  its  words. 
He  was  "to  have  one  aizth  of  whatever  amount 
of  moDoy,  aecnriUcs  or  property  shall  he  re- 
'celved."  That  is,  he  was  to  have,  to  possess, 
to  own,  as  his,  the  stipulated  proportion  of  the 
prwrise  thing  received:  that  proportion  to  be 
ascertained  and  measured  by  its  amount  or 
value.  And  that  such  was  the  meaning  i» 
further  indicated  by  the  expression  relating  to 
his  monthly  salary  of  "money  compensation." 
It  is  in  that  manner  distinguished  from  the 
realized  proceeds,  which  he  was  to  have  only 
in  their  realized  form.  I  have  no  doubt  re- 
maining that  up  to  this  stage  of  the  case,  at 
least,  oar  previoua  conclusion  was  entirely 
sound. 

But  it  does  not  follow  that  we  are  yet  ab- 
solved from  a  recollection  of  the  reservations 
to  Underwood  which  accompanied  his  equi- 
table assignment  to  Fairbanks,  or  a  further 
consideration  of  their  effect;  for  the  former 
followed  that  transfer  by  an  assignment  of  his 
claim  against  Zabriskie  to  Sargent  as  coilateral 
security  for  a  debt  due  to  him.  TTiere  is  no 
real  foundation  for  the  distinction  now  as- 
serted between  the  facts  on  the  previous  trial 
and  those  in  the  present  record,  as  it  respects 
the  character  of  that  assignment  The  dis- 
tinction was  kindly  meant  as  a  route  of  retreat 
from  an  indefensible  position;  but  we  must 
decline  to  avail  ourselves  of  it.  It  may  be  that 
we  then  supposed  that  the  written  assignment 
Was  absolute  in  form,  but  delivered  and  taking 
eifect  as  a  collateral  security,  while  now  it  ap- 
pears that  the  collateral  chanuHer  of  the  trans- 
fer was  expressed  In  the  writing  Itself.  The 
form  is  of  no  consequence.  Whether  the  col- 
lateral character  of  the  assignment  was  evi- 
denced by  the  writing,  or  by  the  parol  delivery, 
is  immaterial;  for  ue  fact  itself  was  fully 
recognized  in  our  previous  opinion.  A/^in 
and  again,  and  with  even  further  reiteration, 
the  transfer  was  described  as  collateral,  and 
none  of  us  were  for  a  moment  milled  in  that 
respect;  and  so  we  cannot  travel  the  bridge 
carefully  constructed  to  encourage  a  retreat, 
but  should  consider 'the  question  whether  we 
were  right  or  wrong,  which  is  raised  anew  by 
the  decLsion  of  the  general  terra. 

What,  then,  were  the  rights  which  Sargent 
acquired  by  the  assignment  of  the  Zabrukie 
ddbt-.Jfnt,  as  against  Underwood;  and,  tecond, 
as  against  Fairbanks  ?  The  counsel  on  both 
sides  appear  to  agree  that  as  between  assignor 
and  assignee  the  transfer  must  be  deemed  to 
have  been  in  the  nature  of  the  pledge.  They 
unite  in  saying  that  a  reference  to  the  law 
governing  that  class  of  bailments  will  accu- 
rately deacril>e  the  relations  and  rights  of  the 
parttes;  and,  so  agreeing,  we  ought  to  be  con- 
tent. Waiving  then,  for  the  present,  any 
question  of  ri^ts  acquired  by  Sargent  as  a 
bona  fide  purchaser,  let  us  determine  and 
measure  those  which  he  acquired  under  the  as- 
signment treated  as  a  pledge.  The  pledgee 
obtains  a  special  property  in  the  thing  pledged, 
while  the  pledgor  remains  general  owner.  If 
the  property  consists  of  a  thing  in  action,  the 
pledgee  may  sue  upon  it,  and  collect  it,  or  re- 
ceive volnntaty  payment  of  it  from  the  debtor. 
The  pledgee  may  require  such  payment,  and 
the  debtor  cannot  resist  his  title.  To  Ihe  ex- 
tent of  his  debt,  the  pledgee  may  appropriate 
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the  proceeds  to  his  own  use,  and  hold  the  bal- 
ance, if  any,  in  trust  for  the  pledeor.  Bat 
the  pledgee  cannot  compromise  the  debt  with- 
out the  assent  of  the  pledgor.  QarUek  v. 
James,  l3  Johns.  IW;  Bowman  v.  Wood,  15 
Mass.  584. 

With  that  assent  he  may  do  so;  and,  if  he 
does,  the  question  who  it  is  that  we  must  re- 
gard as  having  made  the  settlement  is  matter 
here  in  dispute  between  the  litigants.  Much 
depends  npon  the  facts;  and  to  those  we  shall 
recur  in  their  due  order,  after  having  measured 
Sargent's  right  as  against  Fairbanks. 

The  latter  was  equitable  assignee  of  one 
third  of  the  Zubriskie  debt,  and  to  that  extent 
was  thft  equitable  owner.  Putting  aside  still 
all  questions  relating  to  a  bona  fide  purchase, 
it  follows  that  Underwood  could  only  pledge 
what  he  had,  and  could  not  incumber  the  in- 
terest of  Fairbanks.  We  so  decided  on  the 
previous  appeal,  citing  Bask  v.  Lathrop,  28  N. 
¥.  685,  as  that  case  has  been  limited.  Sargent, 
therefore,  became  pledgee,  or  had  the  rights  of 
a  pledgee,  only  to  the  extent  of  Underwood's 
title,  and  obtained  no  right,  by  pure  force  of 
the  assignment,  to  the  interest  already  owned  by 
Fairbanks.  It  is  true  that  sometimes. -where 
one  clothes  another  with  an  aiq)ftrent  owners 
ship  or  power  of  disposition,  he  will  not  be  al- 
lowed to  assert  bis  right,  as  against  an  innocent 
purchaser,  dealing  upon  the  faith  of  such  ap 
parent  ownership;  and  the  opinion  of  the  gen 
eral  term  applies  that  doctrine  to  Fairbanks, 
because,  when  becoming  assignee,  he  "had 
placed  in  Underwood  power  to  act."  We  need 
only  say,  as  to  that  suggestion,  that  tbeconDsel 
for  the  respondent  admits  that  the  doctrine  Is 
inapplicable  to  the  facts,  although  he  seeks  to 
enlist  in  his  service  the  fundamental  equity  on 
which  it  is  founded.  So  that,  I  think,  we  cor- 
rectly held  that  Sargent,  by  his  collateral  as- 
signment, or  pledge,  acquired  no  right  in,  to 
or  against  the  ownership  of  Fairbanks. 

But,  nevertheless,  upon  what  afterwards  oc- 
curred, the  respondent  confronts  us  with  a  veir 
able  argument,  which  seems  to  turn  the  flank 
of  the  position  thus  far  malnUined.  It  is 
founded  upon  the  settlement  which  was  made 
with  Zabriskie,  and  which  appears  to  have  been 
negotiated  by  and  between  three  persons,  viz.: 
Underwood,  acting  for  himself,  Monell,  repre- 
senting Sargent,  and  Gray,  as  agent  for  Zabris- 
kie. The  terms  of  the  arrangement,  stated  in 
their  legal  order,  were  that  Sargent  should  sur- 
render his  assignment,  to  enable  Underwood 
to  effectually  release  Zabriskie;  that  the  latter 
should  thereupon  pay  Underwood  $20,000  in 
bonds,  in  full  of  his  debt,  and  be  wholly  dls- 
char^d;  tliat  Underwood  should  then  pay 
Sargent  the  same  bonds,  in  full  of  his  debt,  and 
should  be  Anally  relea.<!ed .  If  I  state  these  facts 
somewhat  differently  from  the  view  presented 
in  our  previous  decision,  it  is  not  because  there 
were  not  strong  circumstances  sustaining  that 
view.  The  whole  arrangement  was  planned 
and  negotiated  by  Sargent  and  Zabriskie,  rep- 
resented, respectively,  by  Monell  and  Oray, 
Underwood  simply  giving  bis  assent.  The 
bonds,  it  is  found,  did  not  go  tbrotigh  his 
bands,  personally,  and  he  never  even  knew 
that  thev  were  substituted  for  money;  but  they 
passed  directly  from  Zabriskie,  through  Oray. 
to  Sargent.   And  yet  the  tniUv.  ia  that  upon 
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the  theory  of  a.pledpe  now,  but  not, then  con- 
ceded, it  required  both  Underwood  and  Sargent 
to  act  together  and  conourrcntlv  in  order  to  ef- 
fect the  result.  It  is  said  that  Sargent  did  not 
make  the  settlement,  for  he  was  only  pledgee 
and  could  not;  .but,  with  et^ual  force,  it  may 
be  urged  that  Underwood  did  not,  for  he  was 
only  general  owner,  and  could  not.  Tbe  pal- 
pable truth  is  that  both  acted,  and  tbe  compro- 
mise was  the  product  of  their  joint  action.  And 
»,  without  any  worry  over  tbe  question  as  to 
which  of  them  made  the  settlement,  I  am  will- 
ing to  put  the  facta  into  what  is  claimed  to  be 
their  logical  and  legal  order,  and  yield  to  the 
respondent  the  benefit  of  saying  that  Sargent 
enabled  Underwood  to  settle,  and  Underwood 
settled. 

Upon  that  assumption  it  is  apparent  that  Sar- 
gent must  be  put  in  one  of  two  positions.  We 
are  compelled  to  say  that  be  received  tbe  bonds 
from  Underwood  by  force  of  tlie  assignment 
which  he  held,  and  wbich  be  surrendered  only 
upon  that  condition,  wbicli  is  the  truth;  or 
tbat,  having  abandoned  bis  bold  on  the  Zabris- 
kie  debt,  he  took  them  simply  from  Under- 
wood, indischu'geof  tbe  latter's  liability.  Tbe 
last  alternative  may  be  dismissed,  because  it  is 
contxary  to  the  facts.  Sargent  never  abandoned 
his  hold  on  the  debt.  His  fingers,  once  closed 
upon  it,  were  never  unlocked.  His  surrender 
of  tbe  assignment  was  on  condition  of  tbe  re- 
ceipt of  its  fruits,  and  Ihey  took  its  place  as  the 
thing  pledfred  {Fanodl  v.  Importera  A  T.  Nat. 
SaT3c,  90  N.  Y.  4831,  and  subject,  as  was  the 
debt,  to  the  right  of  Fairbanks.  The  pledgee 
may  return  the  property  to  the  pledgor  for  some 
special  purpose  without  losing  his  right,  and 
the  pledge  will  remain.  Maemibeir  v.  Farlm, 
14  Pick.  197. 

The  surrender  of  the  assignment,  and  the  re- 
ceipt of  its  fruitsL  were  legally  at  one  and  tbe 
same  instant;  and  there  never  was  a  moment 
when  Sargent  stood  merely  in  the  attitude  of  a 
purchaser  of  the  bonds.  The  silaatioo  was 
.therefore  aptly  described  by  the  learned  coun- 
sel for  the  respondent  in  bis  supplemental  brief, 
although  that  description  was  explicitly  slated 
to  be  for  the  purposes  of  bis  final  argument, 
which  It  is  now  our  duty  to  meet.  I  use  bis 
words  because  I  have  none  which  are  bo  ac- 
curate and  compact.  He  sayff:  '  'Fairbanks  and 
Sargent  were  both  assignees  of  a  chose  in  ac- 
tion, that  is,  holders  of  a  mere  equity;  and,  as 
such  assignees,  it  may  be  admitted,  for  tbe  sake 
of  the  argument,  but  for  no  other  purpose,  that 
Fairbanks  had  a  better  title,  because  it  was  a 
prior  one.  .  .  .  Sargent,  having  acquired  his 
equity  without  notice  of  Fairbanks'  right,  pro- 
ceeded to  make  his  title  avulable  and  reduce 
the  chose  in  action  to  possession  by  inducing 
Underwood  to  make  a  settlement,  or  by  mak- 
ing a  settlement  himself,  and  procuring  Under- 
wood's assent  to  it,^ whichever  way  anyone 
may  please  to  put  it." 

That  is  tbe  learned  counsel's  sketch  of  the 
situation,  which  corresponds  fierfectl^'  with  tbe 
opening  sentence  of  our  previous  opinion,  and 
which  stated  the  fundamental  question  in- 
volved. It  was  a  conflict  of  equities,  equal  ex- 
cept in  time.  The  learned  counsel  then  formu- 
lates bis  solution  of  the  difficulty.  He  says: 
"The  rule  is  tbat  an  assignee  of  a  mere  equity, 
like  a  chose  in  action,  must,  indeed ,  stand  upon 
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tbe  title  of  his  assignor,  and  must  fail,  .if  his 
assignor  bad  made  a  prior  aBsignment  of  the 
same  equity;  but  if,  in  addition  to  his  equitv, 
he  suc<%eds  in  acquiring  the  legal  .title  witu- 
out  notice  of  the  prior  assignment,  that  title 
cannot  be  taken  from  him  by  tbe  prior  as- 
signee." 

I  concede  the  rule  for  the  sake  of  the  argu- 
ment, and  may  admit  for  the  same  purpose, 
and  for  tbat  only,  that  it  would  end  this  case 
in  the  defendant's  favor,  were  it  not  for  the 
further  fact  that  Fairbanks  not  only  had  tbe 
prior. one  of  the  two  equal  equities,  but  also 
obtained  the .  piior  legal  title  to  bis  interest. 
For  recall  events  in  their  order,  Qray,  who 
represented  Zabriskie  in  the  negotiation,  acted 
for  aU  parties  in  tbe  execution  of  the  agree- 
ment Underwood  gave  him  a  formal,  release 
of  Zabriskie,  but  upon  the  con<tition  tiiat  he 
should  deliver  it  only  upon  receiving  from  Za^- 
briskie  the  stipulated  •  payment. 

Gray  testifies;  "  Mr.  Underwood  had  pre- 
pared tbe  release  to  Zabriskie  for  the  $20,000. 
He  gave  it  to  me,  and  requested  me  not  to  de- 
lives  it  to  Zabriskie  until  I  received  tbe  ^.000. 
I  took  it  in- that  way,  .  .  .  Hewanted  me  to 
hold  the  release  and  bonds  in  escrow  for  him 
(Underwood),  and,  when  Jndge  Mooell  should 
bring  a  release,  and  the  assignment  he  held 
against  Underwood,  be  would  authorize  me 
to  deliver  the  bonds  or  money.". 

Tbe  moment  the  release  was  delivered  the 
bonds  became  in  the  legal  possession  of  Under- 
wood, through  the  actual  posse^on  of  his 
agent.  Gray,  duly  constituted  for  that  special 
purpose.  Underwood,  therefoie,  at  that  in- 
stant had  both  the  legal  title  and  possession; 
and  it  was  from  and  through  him,  and  not  from 
and  through  Zabriskie,  that  Sargent  acquired 
bis  title.  At  the  moment,  thereK>re,  when  the 
bonds  became  Underwood's,  and  in  tbe  poss^es- 
mon  of  his  agent,  the  equity  of  Fairbaiuts  be- 
came a  legal  title  to  one  third  of  tbe  bonds  In 
tbe  hands  of  bis  co-owner.  His  equity  was 
gone.  The  debt  to  wbich  it  pertained  was 
dead  and  extinguisbed:  and  in  thfe  instant  tbat 
the  bonds  came  to  the  le^l  ownership  of  Un- 
derwood the  share  of  Fairbanks  came  to  bis 
legal  ownership,  and  the  possession  of  Under- 
wood became  his  possesion.  For,  consider. 
Put  Sargent  and  his  rights  out  of  tbe  way,  to 
simplify  the  question.  If,  after  the  delivery  of 
the  release  to  Zabriskie  and  the  receipt  of  tbe 
payment  by  Gray,  Fairbanks  had  proceeded  to 
assert  bis  right,  is  there  the  least  doubt  that  be 
could  have  treated  Underwood  as  a  tenant  in 
common  with  himself  of  the  bonds,  or  as  hold- 
ing for  him  his  divisible  shared  I  think  thera 
can  be  no  question  about  tbat.  When  the 
bonds  struck  the  hands  of  Underwood  tbe  equi- 
ty of  Fairbanks  became  a  legal  titje  (o  the  ex- 
tent of  his  right..  That  right  was  equitable 
while  the  proceeds  were  unrealized,  l)ecause 
only  the  power  of  equity  could  treat  them  as 
realized ;  but  when  they  became  actually  real- 
ized, and  pafised  to  Underwood  as  the  exact  and 
tangible  proceeds  contemplated  by  tbe  contract, 
there  was  no  longer  need  of  the  power  of  equi- 
ty to  imagine  them,  for  there  they  were,  tbe 
:  very  realized  proceeds,  one  third  of  which,  by 
;  force  of  tbe  contract,  was  tbat  instant  tbe  prop- 
1  erly  of  Fairbanks,  by  a  legal  title.  Underw'ood 
1  could  bold  them  in  no  other  way  than  for  him- 
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self  and  his  associate;  and  so,  not  only  was  tbe 
eqaity  of  Sareent  through  his  assignmeDt  sub- 
ject to  the  prior  equity  of  JUrbanks,  but  the 
latter  drew  to  himself  a  legal  title  prior  to  tbe 
legal  title  of  Sargent. 

And  here,  it  seems  to  me,  we  get  out  into  the 
open  air,  wfaeie  vision  becomes  clearer,  and  are 
enabled  to  see  the  incorrectDess  of  the  argu- 
ment Founded  upon  tbe  assumed  attitude  of 
Saigent  as  a  bona  fide  purchaser  without  no- 
tif».  The  counsel's  briei  declares:  "If  Under- 
wood never  had  assigned  the  Zabriskie  claim 
to  Sareent,  but  had  received  tbe  $30,000  di- 
rectly from  Zabriskie,  and  had  then  paid  it  over 
to  Bargent  in  consideration  of  a  release  by  tbe 
latter  of  his  debt,  there  could  not  have  been  a 
pretense  that  the  |flaintl£t  had  any  just  claim 
upon  it.  Tbe  equitable  owner  of  moneys  can- 
not follow  them  into  the  hands  of  a  pnrcfaaser 
for  value  witbout  notice."  It  Is  not  needful  to 
discuss  that  propositioD;  for  we  now  see  that 
it  Is  not  an  equitable  owner  of  moneys  who 
pursues,  but  a  lesal  owner  of  property,  follow- 
ing what  is  his,  in  the  bands  of  one  who  got 
no  title,  and  could  get  none,  however  innocent 
his  acdon  or  ezpendve  his  contract  (Ballard  v. 
Burgett,  40  N.  Y.  814;  Weaver  v.  Barden,  49  N. 
y.  286),  it  being  admitted  that  in  this  branch 
of  the  argument  no  aid  is  derived  from  tbe  doc- 
trine of  negotiability.  In  its  strict  sense.  And 
I  think  it  becomes  obvious  that,  as  Fairbanks' 
equity  was  prior  to  that  of  Sargent,  so  the  for- 
mer's legal  title  was  paramount  to  that  of  the 
l^ter.  Nor  is  the  result  chanced  if  we  disre- 
gard the  order  in  which  the  law  arrays  the 
component  events  of  the  one  completed  trans- 
action, and  treat  them,  according  to  the  fact, 
as  occurring  at  one  and  the  same  instant  of 
time.  In  that  view,  there  is  no  priority  of  le- 
gal title  in  Fairbanks  over  Sargent,  neitber  is 
there  any  iti  Sargent  over  Fairbanks;  and,  the 
legal  tides  vestmg  equally  and  at  the  same 
instant,  the  prior  egui^  of  Fairbanks  is  not  de- 
feated. 

Hitherto  I  have  treated  the  equities  of  the 
parlies  on  their  merits  as  equal,  but  without 
overlooking  the  contention  which  I  promised 
to  recollect,  that  those  of  Sargent  were  superior 
la  thdr  qaality,  because  Fairbankfl  left  in  Un- 
derwood the  power  to  bring  or  not  to  bring 
suits,  and  the  sole  right  to  compromise.  We 
are  Invited  to  make  ' '  ownerahlp"  the  synonym 
of  "dominium,"  control,  and  to  measure  the 
respective  rights  by  that  standard.  Very  well; 
let  ua  do  so.  Nothing  need  be  said  about  the 
first  reservation,  since  Sargent  took  his  assign- 
ment after  suit  had  been  commenced  against 
Za^iskfe,  and  .when  Fairbanks  was  actively 
prosecuting  it,  and  had  become  the  master  of 
Its  movement,  and  Sargent  knew  both  facts. 
And  now  as  to  the  right  to  compromise.  Fair- 
banks bad  only  an  equitable  right  to  the  extent 
of  his  diare.  Sarfcent  had  only  an  equitable 
rij^t  to  tbe  extent  of  his  debt.  One  had  an 
equitable  property  In  the  Zabriskie  claim;  tbe 
<^er  baa  a  spedal  property  in  it,  which  was 
also  equitable.  Fairbanks  left  Underwood  ap- 
parent owner.   Sargent  left  him  general  owd- 
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er,  with  the  same  outside  mask.  If  Fairbanks 
had  no  right  to  compromise,  neither  had  Sar- 
gent. If  the  former  left  that  power  in  Under^ 
wood,  so,  also,  did  the  latter. '  The  sole  differ- 
ence is  that  Su'gent  could  resist  a  compromise 
below  tbe  amount  of  bis  debt,  and  Fairbanks 
could  not  prevent  one  at  all.  But  that  differ- 
ence is  quite  balanced  by  the  fact  that  one 
equity  was  supported  by  new  services  rendered 
on  tbe  faith  of  its  existence,  while  tbe  CMsid- 
eratlon  of  tbe  other  was  a  precedent  debt  Su^ 

rent,  if  hi#  equity  failed,  could  be  restored  to 
is  original  position.  He  would  have  lost 
nothing,  but  only  failed  to  gain  something,  and 
would  not  be  bound  by  a  release  fraudulently 
obtained,  or  mistakenly  given,  while  Fairbaolis 
could  not  get  back  his  services  and  labor  wasted 
and  expended  in  rain.  The  bonds  in  di^te 
were  the  product,  almost  whollv,  of  the  perse- 
vering skill  of  Fairbanks.  Tbe  attorney  of 
Underwood  io  New  Jersey  describes,  as  a  wit- 
ness, how  utterlv  be  was  dependent  upon  the 
plaintiff's  knowledge  and  ability.  He  perse- 
vered until  he  literally  made  Zabriskie's  life 
miserable,  and  drove  to  his  aid  the  friends  who 
advanced  the  means  of  compromise.  While 
Fairbanks  was  training  his  guns  upon  Zabris- 
kie, furnishing  the  powder  and  bearing  tbe 
smoke  of  tbe  mttle,  and  faithfully  earning  his 
stipulated  share  of  results,  Sargent  was  looking 
to  the  possible  victory,  from  a  station  out  of  the 
smoke  and  noise,  as  a  means  of  coUectiiig  a 
debt  of  Underwood,  the  amount  and  detiHS  of 
whicb  he  did  not  know.  * 

If  it  is  true  that  Fairbante  notified  no  oi)p  of 
his  rights,  at  least  no  occadon  seemed  to  require 
that  notification;  while,  on  the  other  hand, 
Sargent's  counsel  called  upon  Fairbanks,  unr- 
ing  him  to  push  Zabriskie,  and  never  reveripn 
that  his  client  held  an  assignment  of  tbe  claim, 
and  meant  to  have  tbe  benefit  of  the  lafttf'a 
services,  and  leave  him  to  an  insolvent  for  his 
pay.  The  equity  of  Fairbanks  was  strength- 
ened by  his  effort  to  create  the  fund;  that  of 
Sargent  was  founded  on  the  coUecUon  of  a  des- 
perate debt.  That  he  may  not  be  able  to  use 
the  product  of  Fairbanks'  labor  and  skill  to  re- 
pair his  own  misfortunes  in  stocks  does  not  in 
the  least  disturb  our  sense  of  Justice:  so  that, 
on  a  careful  comparison  of  equities,  I  think  we 
deal  liberally  with  Bargentwben  we  treat  th«n 
merely  as  equal  on  their  merits,  and  in  their 
inherent  qualities. 

We  are  thus  required  to  affirm  tbe  correct- 
ness of  our  previous  decision  In  all  its  material 
and  essential  elements.  If  we  have  departed 
from  some  of  its  details,  it  is  because  the  later 
argument  has  led  us  over  a  new  and  different 
road,  and  fuller  reflection  has  in  some  minor 
matters  shifted  the  balance  of  Judgment;  but 
on  tbe  wbole  case  we  stand  where  we  did,  and 
satisfied  that  the  plaintiff  should  succeed.  The 
question  of  damages,  we  think,  was  correctly 
decided  by  the  special  term ,  and  it  follows  that 
the  judgment  of  the  Qeneral  Term  iJiould  be  re- 
versed, and  tMt  of  the  ^eeial  Term  affirmed, 
v>ith  eoitt. 

AU  concur,  except  Oray.  J.,  not  sitting.  ^ 
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FENNSYLYAinA  SUPREME  COUHT. 


Joseph  DIERSTEIK,  Puffin  Err., 
e. 

Hai7  SCHXTBKAaEL. 

(....Pa...-) 

1.  Tha  KuMeieaiey  of  the  evidence  to 
mpport  a  verdAet  oannot  be  conaldeTOd  on 
HQ  aBBlgnment  of  error  for  refqaal  to  grant  a 

nonsuit  or  to  arrest  Jud^ent. 

8,  Evidence  that  the  aettlement  of  a 

mlt  tor  money  loaned,  and  of  a  proeeoutlon  for 
foniloatlon  eommttted  on  a  certain  day,  Inolnded 
a  oauae  of  action  fOrtneach  of  aprondeeof  mar- 
riage made  on  the  same  day.  Is  admlaslble  In  a 
suit  for  Buoh  breach  of  promise. 
3,  Coniaiiuiiea.tlons  to  »  l»w  stodent.  al- 
tbouifh  made  white  he  Is  employed  to  advise  and 
avlBt  In  a  lair-sult,  are  not  privileged. 

(January  0,  18W.t 

ERROR  to  the  Court  of  Common  Pleas,  No. 
3,  of  Allegheny  County  to  review  s  judg- 
ment in  favor  of  plaintiff  in  an  action  to  recover 
damages  for  breach  of  a  promise  of  marriage. 
Bewraed. 

At  the  trial  plainllfl  offered  evidence  of  a 
promise  by  defendant  to  marry  her  Siod  of  a 
breach  of  the  same. 


Defendant  offered  to  prove  hy  Henrr  Fer- 
ring,  a  law  student,  that  in  1887  he  had  acted 
as  attorney  for  plaintiff  in  this  suit  and  had 
brought  against  defendant  a  suit  to  recover 
back  money  loaned,  and  filed  against  him  an 
informatloD  for  fornication,  and  that  such  suits, 
together  with  the  claim  which  was  the  basts  of 
this  suit,  were  all  settled  and  withdrawn  upon 
payment  by  defendant  of  $200. 

This  offer  was  ruled  out  on  thenoand  that 
Ferring,  having  acted  as  plaintifTB  attorney, 
was  incompetent  to  testify.  (First  assignment 
of  error.) 

Defendant  then  offered  to  prove  by  Alder- 
man Stork,  before  whom  such  two  cases  were 
broueht,  that  he  settled  the  same  as  shown  by 
certain  transcripts  shown  to  the  court,  and  that 
the  settlement  included  the  present  cause  of 
action. 

This  offer  was  ezduded.  (Third  assignment 

of  error.) 

The  court  charged  inter  alia  as  follows: 
"If  the  plaintiff  has  lost  any  money,  if  she 
has  lost  the  pleasures  and  comforts  that  go 
with  the  relatioaship  of  that  kind;  if  die  has 
lost  the  advantages  of  maintenance — becaoso 
when  a  man  takes  a  wife  be  has  to  take  the  re- 
sponsibility as  well  as  the  fun.  He  mnstfur- 


NOTS.— attorney  and  eltent,  pHviUoed  eommunfca-  ' 

Hon*. 

Oommunioattona  between  attorney  and  oUent  are 
privU^ged,  and  It  makes  no  dUEerenoe  that  the 
olleat  offered  no  compensation,  and  the  attorney 
made  or  expected  to  make  no  charge,  for  his  serv- 
foee.  Uarofa  v.  Ludlum,  S  Sandf.  Ch.  86;  1  Pom. 
Eg.  Jur.  200;  People  v.  8tout«  8  Park.  Gr.  Kep.  676. 

Any  oommunlottlon  made  to  an  attorney  by  his 
oUent  with  reference  to  the  object  or  subject  of  Us 
professional  employment.  Is  entitled  to  protection 
ua  privlleired  communication.  Clarke  v.Jttobards, 
8  B.  D.  emlth,  »i  Bogers  v.  Lyon,  6i  Barb.  878; 
Raoon  V.  FrIsUe,  00  N.  T.  SH;  Williams  V.  Fftcli,  18 
N.  T.  SSI;  PearsaQ  v.  Blmer,  S  Bedf .  181;  Oamee  v. 
Flatt,  13  Jonee  ft  S.  680;  Holman  v.  Kimball,  2S  Tt. 
8fi6;  Barnes  v.  Harris,  7  Cuah.  576;  Hoy  v.  Morris,  18 
Gray.  618;  Goddard  v.  Gardner,  28  Conn.  172;  Crosby 
V.  Braver,  11  Pal  Re,  877;  Sanford  v.  Sanford,  61 
Barb.  286.  5  Lang.  tOBr,  Smith  v.  Smith,  1  Tbomp.  ft 
C.68. 

To  be  privileged  the  mattets  must  have  been 
oommunloated  between  a  client  and  bis  profeasional 
adviser,  or  some  person  acUne  at  that  time  as 
that  legal  adviser's  agent  or  clerk,  and  may  be  made 
to  such  legal  adviser  personalty,  or  through  the 
means  of  any  intermediate  agent  employed  express- 
ly to  make  the  communication,  either  by  writing 
or  orallv.  Anderson  v.  British  Columbia  Bank,  L 
B.  2  Ch.  IMv.  644;  Wilson  v.  Northampton  ft  B.  B. 
Co.  L.  B.  14  Bq.  47T;  Maofarlan  v.  Bolt,  L.  R.  14  Eq. 
680;  Jenkyns  v.  Bushby,  L.  B.  2  Eq.  547;  GoodaU  v. 
Little,  1  Sim.  N.  8.  156;  Lafone  v.  Falkland  Islands 
Co.  4  Kkj  ft  J.  84;  Beid  v.  Langlols,  1  Macn.  ft  G. 
627;  BuaseU  v.  Jackson,  9  Hare,  887;  Stuy  vesaot  v. 
Peckbam,  8  Bdw.  Ch.  678;  Parker  v.  Carter,  iHnnf . 
278;  1  Pom.  Bq.  Jnr.  800. 

iYotectfon  of  clients. 

Protection  to  clients  In  the  omduot  of  their  busi- 
ness, and  In  seotarfng  ttielr  rights  and  avoiding  lla- 
UUtiea,  renders  perfect  freedom  in  thetr  inters 
course  with  th^oDunsd,  while  aotliv  as  such,  es- 
sential, and  this  althougb  the  lutijeot  of  consul ta- 
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tion  may  only  by  possibility  become  tiie  subject  of 
Jadldal  investigation.  Clarke  t.  Richards,  8  B.  D. 
Smith,  96;  Moore  v.  Iwrell,  4  Bam.  ft  Ad.  871;  Bank 
of  Utlca  V.  Hersoeau,  8  Barb.  Ch.  S28. 

Equity  will  neither  compel  nor  permit  a  solkrltor 
to  disolose  what  bis  client  had  communicated  to 
him  in  professional  oonfldence.  nor  compel  the  pro- 
duction of  letters  which  bad  passed  between  him 
or  othor  Intermediiriie  agents  npcm  the  bostoess, 
oontalnlng  or  RsUag  legal  advice  or  opinions,  nor 
cases  preparedat  the  instance  of  the  cUent  for  the 
opinion  of  counsel.  Mitchell's  Case,  12  Abb.  Pr.SeO; 
Peck  V.  WUIiamA,  IS  Abb.  Pr.  7L 

An  such  commnnloatlonB  are  privileged,  whether 
such  advice  relates  to  a  suit  pending,  one  contem- 
plated, or  to  any  other  matter  proper  for  such  ad- 
Tioe  or  aid.  Brlttoo  v.  Lorena,  4A  N.  7. 67;  Wood- 
ruff V.  Hnrson,  88  Barb.  66SL 

It  is  for  the  court  to  determine  from  the  facts 
whether  the  attorney  was  acting  In  a  professional 
capacity,  even  though  be  disclaims  It.  Bacon  v. 
Frisbie,  80  N.  T.  884. 

Communications  between  a  person  and  his  for- 
mer attorney.  In  respect  to  matters  in  which  he  baa 
so  acted,  and  ariedng  thereb-om,  are  privileged. 
Myers  V.  Dorman,  84  Hun,  115. 

An  attorney  Is  not  obliged,  upon  a  trial,  to  pro- 
duce papers  Intrusted  to  him  by  his  client,  nor  can 
he  be  compelled  as  a  witness  tostate  their  contents. 
Jackson  V,  Dentson,  4  Wend.  666;  Jackson  v.  Bur- 
tl8,14Johu.  88L 

PrlrdeCK  may  he  wofeed. 

The  law  will  not  compel  them  to  make  disclosures, 
nor  will  courts  permit  disclosures  to  be  made 
without  the  aonnt  of  tbeir  olienta.  This,  however, 
is  a  rule  of  law  for  the  protection  of  the  client, 
which  he  is  at  liberty  to  waive.  McLellan  v.  Long- 
fellow, 82  He.  494;  EdlUffton  v.  Mutual  L.  Ins.  Co.  fi 
Run,  11;  Aiken  v.  Kllburne,  27  Me.  868;  Hatton  v. 
Boblnson,  14  Pick.  4S4. 

Bren  if  tiie  suit  of  the  third  person  were  against 
one  client  akme  where  the  privileged  communica- 
tion was  made  to  two  oUents  the  consent  of  both 
81 
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nisb  means  for  her  support  The  law  impoaes 
that  upon  ihe  relatjonsbip,  and  she  would  he 
entitl^  to  a  support,  and  if  you  flad  that  be 
was  ID  shape  to  fumiah  that,  you  take  that  ioto 
coDsideratioD,  aod  the  law  permits  evideocc  to 
be  offered  aa  to  the  ezteot  in  the  man's  ability 
— that  is  to  indicate  the  character  of  the  borne 
and  borne  comforts,  that  his  means  will  furnish 
to  her.  as  hia  vife.  of  which  she  may  be  de- 
prived in  the  future  bythe  breach."  (Sixth 
assienment  of  error.) 

"If  be  has  money  and  has  undertaken  to  get 
lid  of  It  with  a  view  to  avoid  responsibility, 
then  you  ought  not  to  allow  that;  you  ought  to 
let  the  lawyers  hunt  it  up.  If  it  is  coDcealed  in 
that  way,  and  whether  or  not  the  defendant  is 
old  be  has  taken  upon  himself  that  he  has  the 
capacity  to  perform  the  duties  of  a  husband, 
because  he  has  married  since."  (Beventh  as- 
slfcnment  of  error.) 

The  fifth  assignment  of  error  related  to  the 
refusal  of  the  court  to  grant  a  compulsory  non- 
suit. 

"Hie  tenth  referred  to  the  refusal  to  gruit  a 
motion  for  new  trial  and  In  arrest  of  judg- 
ment. 

The  plaintiff  recovered  judgment  for  $600, 
and  defendant  look  this  wnt. 

Jtfswra.  WiUiam  W.  WUteaell  and 
Frank  WUteaeU.  for  platntifl  In  error: 

The  rule  r^arding  privileged  communica- 


would  tie  required.  Wbldiv  v.  Barney,  SS  Barb. 
89T:  Strode  v.  Beaton,  t  Ad.  ft  EL  ITL 

Exceptiona  to  rule. 

Where  the  oommuDlcatlODS  are  made  In  the 
preaetMeof  all  the  parties  to  the  controTersy,  tbey 
are  not  tnivlleged,  but  the  evidence  la  competent 
between  such  parties.  Britton  v.  Lorens,  46  N.  T. 
67;  Whiting  v.  Barney.  80  N.  T.  890. 

So  oommunloatlOQB  made  to  a  counselor  Id  the 
course  of  bla  proCeaaloDal  emfdtqrment  bypenona 
other  ttaaD  the  client  or  his  aircDt  are  not  priv- 
ileged. The  rule  extends  ooly  to  oommuDioatfons 
made  by  or  on  behalf  of  the  client;  Bando^h  v. 
Qnldntok  Go.  S6  Fed.  Bop.  S79. 

The  rule  covers  only  Intormatloo  obtained  solely 
from  a  person  oomimr  to  the  witness  in  the  oharac* 
ter  of  cUent.  Bogen  v.  Bogert,  £  Edw.  Ch.  899: 
Harsh  v.  Howe,  86  Barb.  Mk  Boohsater  City  Bank 
v.Suydam,  5  How.  Pr.  S&t:  Althouse  v.  Wells,  40 
Hud,  SBB. 

A  comm  anl cation  made  after  the  relattoD  of 
attorney  and  client  has  ceased  Is  not  privileged. 
Handeville  v.  Guernsey,  88  Barb.  225. 

Ad  attorney  who  acted  for  both  parties  may  tes- 
tify, In  a  sntwequent  litigation  between  ttie  repre- 
sentatives of  the  partlee,  to  what  took  place  be- 
tweenthem.  Hfaermaii  v. Scott, S7 Hud, 881;  Boeen- 
burg  V.  Roeenburg,  40  Hun,  91. 

But  whore  purtlee  having  hostile  dalma  employa 
common  attorney,  what  tnin spires  Is  privileged  In 
the  action  between  them  and  a  third  party.  Root 
V.  Wright,  84  N.  T,  72. 

If  the  communication  be  made  in  the  presence  of 
the  adverse  party  tt  is  not  inrlTUeged.  Prouty  v. 
Baton,  41  Barb.  400;  Hebbard  t.  Hanghtan,  70  N.T. 
64;  Ooveney  V.  TannablU,  1  HOI,  38;  Kellogg  v. 
Kellogg,  e  Barb.  118;  Matlory  v.  Benjamin.  9  How. 
Pr.  410;  Estate  of  Hoyt,  7  N.  T.  Civ.  Proo.  Rep.  374; 
Hoyt  V.  Jackson,  3  Dem.  368. 

Terms  of  oompromlae  offered  by  an  attonier  to 
the  creditors  of  his  client  are  not  oonfldential  and 
not  protected.  McTavlBh  v.  DennlDg,  Aath.  N.  F, 
165. 

6  L.  B.  A. 


tions  cannot  be  applied  to  a  law  student  and 
alderman. 

See  Brewtter  v.  Sterrett,  82  Pa.  115;  Helmet 
V.  Comegyt,  I  U.  S.  1  Dall.  43fl  (1  L.  ed.  213); 
Ueister  v.  D'ivi»,  8  Yeates,  4;  He  Matihas^  E»- 
tate,  5  Fa.  L.  J.  140;  Parrjf  v.  Almond,  IS 
Serg.  &B.  384. 

Counsel  may  testify  against  bis  client  as  to 
matters  which  occurred  in  open  court. 

See  Leten  v.  Van  Butkirk,  4  Pa.  809;  Bea- 
ton v.  FincUay,  12  Pa.  804;  Beeton  v.  Beeton, 
9  Pa.  279;  Jeanes  v.  Fridenberg,  3  Pa.  L.  J. 
199. 

Messrs.  Robb  ft  Fitaalmmona  for  de- 
fendant in  error. 

McCollnm,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  on  the  2d  of  Septem- 
ber, 1887,  and  the  plaintiff  was  then  sixtv-four, 
aod  the  defendant  sixty-eight,  years  olcT.  She 
became  a  widow  in  18£io,  and  he  a  widower  on 
the  IStb  of  June,  1887.  According  to  her  claim 
be  commenced  courting  her  on  the  1st  of  July, 
and  on  the  15th  of  that  month  promised  to 
marry  her.  While  the  courtship,  as  described 
by  her  and  her  witnesses,  was  brief,  it  was  un- 
remitting and  ardent,  atid  in  consequence  of 
it  the  aged  suitor  became  a  defendant  in  a  pros- 
ecution for  the  crime  of  fornication,  and  in  an 
action  for  breach  of  promise  of  mairiage. 


The  attorney  who  acta  as  the  ooodult  throuijh 
whom  a  conveyance  is  made  must  testify  to  the 
circumstances  attending  Its  execution.  Foster  v. 
Wilkinson,  37  Hun,  243. 

An  attorney  may  testify  to  haodwrltlDg  which 
be  might  know  without  being  hitniMed  with  It  by 
bis  clieDt.  JohDsoD  V.  Daveme,  IS  Johns.  181. 

An  attorney  who  witDcssee  the  exeoutioo  of  an 
Instrument  must  teetify  to  it  the  same  as  any  other 
witness.  Bank  of  Utioa  v.  Mersereou,  3  Barb.  Ch. 
587:  Shufelt  V.  Watrous,  16  N.  T.  Week.  Dig.  198: 
Foster  v.  WUkinson,  37  Hud,  US.  , 

The  privilege  does  not  apply  to  cases  where  the 
attorney  learned  of  the  matters  not  as  a  profes- 
sional man,  but  by  personal  observatlon,and  when? 
they  were  not  communicated  as  secrets,  though 
the  client  may  have  given  the  same  Information. 
Da  vies  v.  Waters,  9  Heea.  tc  W.  811:  Brandt  v.  Klein, 
17  Johns.  Chillicothe  F.  R.  ft  B.  Ca  v.  Jameson. 
4S  111.  SSI;  Jackson  v.  HcVey,  18  Johns.  «SL 

The  privilege  does  notlextend  to  cases  where  the 
advice  was  given  with  a  view  of  breaking  the  law. 
Graham  v.  People,  63  Barb.  488;  People  v.  Sheriff 
of  N.  T.  SO  Barb.  682. 

But  this  exception  exists  only  In  case  of  crimes 
strictly  so  called.  Peck  v.  WilUanas,  IS  Abt).  Pr.  71; 
People  V.  Blakely,  4  Park.  O.  Bep.  478;  Ptoson  v. 
People,  18Hun.2U. 

Ttgtimony  <4  Uilrd  persons. 

A  third  person  may  testify  to  what  passes  be- 
tween attorney  and  client.  Cary  v.  White,  60  N. 
Y.  338;  Armstrong  v.  People,  70  N.  T.  88. 

Although  the  clerk  of  an  attorney  or  oounsoJ  Is 
forbtdden  to  dlactoae  oODlldMitlal  oommunloatlom 
made  In  bis  presence  (Sibley  v.  Waffle,  16  N.  T.  180; 
Brand  v.  Brand,  80  How.  Pr.  281;  Taylor  v.  Forster. 
2  Car.  &  P.  195:  Bowman  v.  Norton.  5  Car.  ft  P.  177: 
Rex  V.  Upper  Boddlogton.  8  Dow.  ft  R.  laS).  yet  In 
Jaokaon  v.  French,  8  Wend.  887,  It  ia  asserted  that 
the  inivilege  fa  confined  to  oounsol,  to  an  fnterpm- 
ter,  and  pertiana  to  the  4^rks  of  the  attorney  or 
oouosel,  though  aa  to  the  lattu-  (.be  cases  differ. 
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We  cannot  pass  on  the  suffldency  of  the  evi- 
dence to  support  a  Terdict  on  a  refusal  to  grant 
a  nonsuit,  or  to  arrest  judgment,  "  When  the 
error  alleged  Is  in  anting  judgment,  we  can- 
not look  into  the  testimony  for  aid  in  pronounc- 
ing upon  the  action  of  the  court.  The  question 
is  upon  the  sufflcieocy  of  the  plaintiff's  narr.- 
If  that  be  sound  the  plaintiff  U  In  general  en- 
titled to  judgment  on  his  verdict.  Aronton 
V.  CteMtand  SP.R.O0.  70  Pa.  68. 

"  It  is  error  to  nonsuit  a  plaintiff  who  has 
presented  a  case  sufflcienttogotothe  juiy^but 
It  is  not  error  to  refuse  a  nonsuit;  for  when  the 
defendant  has  given  hie  evidence,  be  has  it  stilt 
in  his  power  to  ask  the  court  to  Instruct  the 
juiy  upon  the  iDsnffldency  of  the  j^otiff's  evi- 
dence to  maintain  the  action."  Lehman  v. 
Sdterman,  66  Pa.  489. 

The  excerpts  from  the  charge  which  consti- 
tute the  sixth  and  seventh  Bpeciflcations  are, 
when  read  in  place,  unobjectionable  and  free 
from  error. 

The  offers  to  prove  that  this  cause  of  action 
was  Included  in  a  settlement  by  the  parties  of 
two  cases  before  Alderman  Btork  were  mate- 
rial, and  should  have  been  allowed.  In  one  of 
these  cases  it  was  claimed  by  the  plaintiff  that 
the  defendant  had  carnal  knowledge  of  her  on 
the  15lh  of  July.  It  related  to  an  act  commit- 
ted on  the  day  it  is  alleged  the  promise  of  mar- 
riage was  made.  The  propriety  of  joining  in 
one  settlement  two  causes  of  action  of  this  nat- 
ure arising  between  the  same  parties  on  the 
same  day  cannot  be  douhted. 

Feningand  Stork  were  competent  to  testify 
to  tiie  terms  of  the  settlement,  and  what  was 


included  In  it  It  was  made  In  their  presence, 
and  they  assisted  in  making  It.  It  is  difficult 
to  see  what  there  was  in  the  nature  of  a  confl' 
dential  communicatioD  about  it.  Ferring  was 
a  law  student,  employed  by  the  plaintiff  10  ad- 
vise and  assist  her  in  her  suit  against  the  de- 
fendant. But  her  communications  to  him 
while  so  employed  are  not  privileged.  A  law 
student  la  in  this  respect  on  no  higher  plane 
than  a  blacksmith  retained  in  a  like  service. 

In  Barnes  v.  Barrit,  7  Cush.  676,  it  was  held 
that  coramunicatioDS  made  while  seeking  legal 
advice  in  a  consultation  with  a  studeol-at-law 
in  an  attorney's  office,  he  not  being  the  agent 
or  clerk  of  the  attorn^  for  any  purpose,  are 
not  protected. 

In  Oreenleaf  on  Evidence  (vol.  1,  g  380)  the 
rule  on  this  subject  is  stated  thus:  "It  seems 
indispensable  to  the  existence  of  the  privilege 
that  the  relation  of  counsel  or  attorney  and 
client  should  exist,  and  that  the  communica- 
tion be  made  in  faith  of  the  relatiou.  And 
then  the  privilege  of  secrecy  only  extends  to 
the  parties  to  the  relation,  and  their  necessary 
agents  and  assistants.  Hence,  the  privily 
does  not  attach  if  one  is  accidentally  present,  or 
casually  overhears  the  conversation,  or  if  the 
person  DC  not  a  member  of  the  profession,  al- 
though supposed  to  be  so  by  his  client;  orif  he 
was  acting  as  amere  scrivener, ^although  of  the 
legal  (HTofession." 

The  first  and  third  specifications  of  errorare 
sustained,  and  as  we  discover  no  merit  in  the 
remaining  specifications,  they  are  dismissed. 

Judgtneja  merted,  and  venire  facias  de  novo 
atoaraod. 


OEORGIA  SITPREME  COURT. 


Thomas  W.  C08KERY,  P^ff.  in  Err., 

t. 

James  W.  NAOLB. 


(....Ga.....) 

1.  Whm  a  porter  of  »  hotal  maets  a 
Ciwat»t  a  railroad  depot  and  Indicates  to 


Nora.— Jnnfteeper  and  guest;  relation,  wlien  exMo. 

An  innkeeper  Is  one  whose  busloeoa  la  to  entei^ 
t^n  tiavelere  and  paswDgers.  Carter  v.  Hobbs,  IS 
Hloh.  68;  Howtb  v.  Franklin.  »  Tex.  801;  BaooD, 
Abr.  Inn. 

A  guest  to  a  traveler,  wayfarer  or  transient  vtei- 
tor  to  an  bin,  oomlDg  from  ftdisbmoe  and  seekiD^ 
lodging  and  entertalnmenL  Curtis  v.  Murpti;,  SB 
Wis.  6. 

If  a  person  stops  at  an  Inn  as  a  traveler,  and  la  re- 
ceived as  auob,  the  relation  of  Innkeeper  aod  gupst 
is  immediately  esubliahed  with  all  ItsprivU^esand 
liaUlltleB,  and  continneB  aa  long  as  hesojoums  as  a 
traveler.  Ross  v.  Hellln,  8B  Vlnn.  «ei;  Jalte  v.  Car- 
dinal, 35  Wis.  Its. 

He  is  presumed  to  oontioue  such  til!  the  contrary 
appears.  Lusk  v.  Bektte, »  Minn.  468;  Jalle  v.  Car- 
dinal, 8fi  Wis.  UB. 

It  Is  not  necessary  ttiat  one  should  have  food  and 
lodgfogstobeagiiest:  the  purchase  of  liquor  makes 
him  a  guest,  and  If  ho  Is  robbed  while  drinklag  the 
innkeeper  la  liable.  Bennett  v.  Mellor.  5  T.  K.  £78; 
iroDonald  v.  Edgnton,  fi  Barb.  060;  Clute  v.  Wlg- 
glBB,  14  Johns.  178;  t  Kent,  Com.  SOB. 
6  L.  R  A. 


him  a  oonveyanoe  by  which  he  can  reach  the  ho- 
tel, and  receives  from  him  a  check  for  hta  bag- 
gage, the  hotel  proprietor  at  that  Instant  Inours 
a  liability  for  ttie  safe  keeping  of  such  Iiaggage 
and  Its  redelivery  to  the  owner;  and  a  limitation 
of  the  authority  of  the  porter,  unknown  to  the 
guest,  which  permits  him  simply  to  advertise  the 
hotel  and  Buniest  It  to  stranxen,  and  forbids  him 
to  receive  baggage,  is  immaterial. 


But  In  Haseachuaetts  It  is  held  that  peraoDS  going 
Into  an  Inn  to  drink  liquor  are  not  guests,  within 
the  Uassaohusetta  statute.  Com.  v.  Hoore,fi  TSfew 
Eng.  Rep.  301,  U5  Mass.  UL 

So  in  Ohio,  to  entitle  a  rfgltor  at  an  inn  to  be 
treated  as  a  gueet,  it  must  appecu-  that  the  visit  was 
for  purposes  wbloh  the  common  law  recognizes  as 
purposee  for  which  Inna  are  kept.  Arcade  Hotel 
Co.  V.  Wiatt,  i  West.  Rep.  888, 44  Ohio  St.  88. 

In  an  action  to  recover  for  loss  of  property  the 
evidence  must  show  that  at  the  time  of  the  losa  the 
plaintiff  was  a  guest.  Strauss  v.  County  Hotol  ft 
"Wine  Co.  L.  B.  12Q.  B.  Div.  27;  Hickman  v.  Thomas. 
16  Ala.  608;  Chamberlain  v.  Uasterson,  SB  Ala.  377; 
PInkerton  v.  Woodward,  93  Cal.  667;  Walling  v.  Pot- 
ter, S5  Conn.  1S3:  Bhoecraft  v.  Bailey,  85  Iowa.  558; 
Norcross  v.  Norcroes,  68  Me.  168;  Hall  v.  Pike,  100 
Mass.  495;  Carter  v.  Hobba,  12  Mich.  52;  Wiser  v. 
Chealey.  63  Mo.  547;  Ingallsbee  v.  Wood,  88  N.  T.  677; 
Mowers  v.  Fetbera,  SI  N.  Y.  34;  Hender^D  v.  Ar- 
dery,  86  Pa.  452;  Houaer  v.  Tully.  02  Pa.  98;  Hemlfl  v. 
Phelps,  41  Tt.  6;  Jalle  v.  Cardinal,  S&  Wis.  118. 

The  payment  of  a  stipulated  sum  per  week  does 
not  change  the  relation  from  that  of  gueet  to  that 
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8.  The  fkllora  of  tbe  gucmt  to  Infbrm  the 
porter  that  the  bagsage  oontalng  valuable  Jew- 
elry and  clothing  la  not  swA  neffUgenoe  aa  will 
prevent  bis  reoovery  asalnst  the  proprietor  for 
the  Ion  of  the  tMunage. 

3.  Tbeproprletor  of  ahotelisllJiblefbr 
the  loM  oflMiffipa^  of  (iiests  tbrouffb  the 
negUgsDce  of  a  carrier  to  whom  it  haa  been  dellv- 
-ered  for  ttansportatlon  to  the  hotel,  and  whose 
apparent  dut^ !«.  by  authority  of  such  proprietor, 
to  transport  miests  and  bainmie  to  gucb  hotel; 
and  any  private  arraoffrmeiit  between  the  pro- 
prietor end  carrier  unknown  to  the  guest  Is  Im- 
metnlaL 

(November  18, 1888.) 

ERBOR  to  the  Kchmond  City  Court  to  re- 
view a  judgment  in  farorof  plaintiff  in  an 
action  agaiost  a  hotel  keeper  to  recover  the 
value  of  certain  ha^ge  alleged  to  have  been 
loBt  while  ia  possession  of  defendant's  servants 
for  transportiUlon  to  the  hotel,  ^rmed. 
The  facts  fully  appear  in  the  opinion. 
Mr.  William  K.  MUler,  for  plaintiff  in 
error: 

If  the  defendant's  porter  was  not  charged 
with  the  duty  averred  in  the  declaratioo,  then 

Plaintiff  has  no  case  and  defendant  is  not  liable, 
'he  existence  of  the  custom  of  defendant  to 
have  his  porter  meet  the  trains  and  transfer 
baggf^  to  the  hotel  ia  a  question  of  fact  and 
should  have  been  submitted  to  the  Jury  1^  the 
court. 

Macon  Go.  v.  Chapman,  74|Oa.  107. 

A.D  innkeeper  has  a  lien  on  the  gooda  In- 
trusted to  him.  Where  he  has  nolletiheis 
not  liable  as  an  innkeeper,  and  be  has  a  lien 
only  where  the  property  has  been  delivered  to 
him  by  a  traveler  or  guest. 

Saween  v.  Qark,  87  Oa.  242.  See  Code, 
19S6. 

The  liability  of  the  innkeeper  for  the  goods 
of  his  guest  intrusted  to  his  care  or  to  the  care 


of  lodger.  Uma  v.  Dwlnelle,  7  Alb.  L.  J.  ii;  Betts 
V.  Salisbury,  12  Alb.  L.  J.  337;  Berkshire  Wool  Co. 
V.  Proctor,  7  Cush.  417;  Hall  v.  Pike,  100  Mass.  495; 
NoivrOflS  V.  Nororoaa,  S8  He.  ISBi. 

But  regular  boarders  arc  not  guests.  Johnson  v. 
Heynolds,  8  Kan.  367;  Lusk  v.  Belote,  22  Minn.  488, 

So  the  relation  of  Innkeeper  and  guest  does  not 
exist  aa  to  ibe  use  of  a  room  for  exhibition  of  sam- 
ples of  JowtOry  offered  for  sale.  Aiende  Hotel  Co. 
V.  matt,  U  Ohio,  4& 

Inn  defined. 

An  Inn  Is  a  house  where  the  traveler  Is  furnished 
with  everyttitng  which  be  has  occasion  for  while 
on  bis  Jonroey.  Thompson  v.Lsoy.SBun.  ft  Aid. 
SBB. 

ItlsahouseofentertainmsntfmraUwhoclKMseto 
visit  tt.  Wintermutev.Clark.6aaiidf.»7;  Vailing 

V.  Potter,  8S  Conn.  186. 

A  house  kept  opra  publicly  for  lodging  and  en- 
tertainment of  travelers,  for  a  reasonable  compen- 
sation. 8Kent,Gom,fll6;Bonnerv.  Welbom,7Ga. 

m. 

It  is  a  term  synonymona  with  "tavern"  and  "ho- 
tel," but  not  with  "boardinff-house,"  "  reataurant^' 
or  "lodging-house.**  Plnkerton  v.  Woodward,  86 
CaL  BOB:  People  v.  Jones,  M  Barb.  816;  Anderson, 
©let.  547. 

A  house  at  which  transient  guests  and  regular 
boarders  are  entertained,  although  not  lloensed,  is 
an  inn  within  Ala.  Code,  •  406S,  prohibiting  oard- 
olayliig  at  fams.  Fosfear  v.  State,  84  Ala.  461. 

A  guest-room  In  ahotel  Is  a  part  of  a  puhUo  hotel 
ftL.B.  A. 


of  his  servant  b^ns  at  the  place  the  innkeeper 
usually  takes  charge  of  his  guest.  It  the  cus- 
tom be  to  deliver  at  the  cars,  or  if  he  under- 
takes to  do  so,  the  proof  should  show  a  com- 
pliance with  such  nndertakine.  But  the  be- 
ginning and  the  termination  of  the  liability  of 
an  innkeeper  depend  a  great  deal  upon  the 
common  usages  of  the  country. 
Ibid. 

In  this  case  the  check  was,  according  to  the 
custom  at  Augusta  and  of  the  hotel,  delivered 
to  ao  independent  agent  to  present  to  the  rail- 
road company  to  obtain  the  valise  ud  bringlt 
to  the  hotel. 

Wilton  T.  White,  71  Ga.  610;  Ptm  v.  Oeni. 
ii.  CS».  «6  Oa.  746. 

The  valise  was  never  in  the  possession  of  tbe 
hotel  keeper  or  his  agent,  and  he  is  not  liable. 

SoMeeu  V.  dark,  87  Ga.  260. 

There  can  be  no  constructive  delivery  to  an 
Innkeeper  outside  of  liis  hotel. 

Code,  211& 

The  custom  of  any  particular  trade  or  busi- 
ness shall  be  binding  when  it  is  sneb  nniverasl 
practice  as  to  justify  the  eondnsion  that  it  be- 
came by  implication  a  part  of  the  contract. 

Code,  %  1,  par.  4. 

Any  negligence  of  tbe  guest  contributing  to 
tbe  loss  is  sulBcient  defense  to  the  landlordT 

Code,  2120;  2  Thomp.  Neg.  p.  1215;  Schouler, 
BaUm.  p.  274;  Fitherv.KeUe^,  121 U.  S.  88S(80 
U  ed.  I»0). 

Mr.  William  H.  TlommSng  for  defendant 
Id  error. 

BlMidlbrdU  J.,  delivered  the  0[4nIoD  of 

the  court: 

1.  The  plaintiff  was  met  at  the  depot  by  a 
porter  of  the  hotel,  who  wore  a  cap  with  the 
name  of  tbe  hotel  on  it,  and  who  cried  the 
name  of  the  hotel,  and  he  was  shown  by  this 
porter  to  tbe  omnibus  which  was  to  take  him 


or  tavern,  in  that  it  Is  for  the  use  of  the  publlo  busi- 
ness of  tbe  house  in  tbe  entertainment  of  its  gueets, 
and  only  becomes  private  after  it  is  appropriated 
by  a  KuesL  Comer  v.  State,  80  Tex.  App.  808. 

RegponMbtllty  of  iimkeepen  aa  bailees. 
They  are  responsible  for  the  well  andsafe  keeping- 
and  custody  of  the  goods  and  ohattela  of  tbedr 
guests,  and  even  the  absence  of  negligence  will  not 
exempt  them  from  llabUtty.  Bbaw  v.  Berry,  a  He. 
478. 

They  are  not  bound  to  reodveBad  keep  property 
of  a  person  who  is  neither  a  traveler  nor  a  guest, 
arlnnell  v.  Cook,  8  Hill.  485. 

It  Is  not  necessary  that  the  goodsshould  be  placed 
In  tbe  special  keeping  of  the  innkeeper  if  they  were 
within  the  Inn  It  is  enough.  Niuctosb  v.  Norcroas, 
58  He.  168;  Burrows  v.  Trl^»r,  n  Hd.  820:  McDon- 
ald T.  Bdgerton,  6  Barb.  060;  Packard  v.  Northoraft, 
£  Met.  (Ky.>  48»;  Bennett  v.  Uellor,  B  T.  H.  fTO:  < 
Kent,  Com.  683. 

They  are  liatde  for  the  loss  of  goods  of  a  boaHler 
only  where  they  have  been  guilty  of  culpable  neg- 
ligence. Manning  v.  Wells,  0  Humph.  liA. 

The  Innkeeper  Is  not  liable,  under  Mass.  Pub. 
^t.,  oliap..lOe,  >  12,  for  tbe  low  of  a  commercial 
traveler's  trunk  containing  goods  for  sale,  in  the 
absence  of  special  agreement  or  deposit  toe  safe- 
keeping, unless  tbe  loss  resulted  from  his  wlUfUl 
default  or  neglect,  or  that  of  bis  servants.  Bectar 
V.  Hayoee,  28  Fed.  Rep.  44L 

Vherea  perscm  seven  hispfessntoonneotlOD  with 
ahotel  by  surrendering  hie  room  and  paying  Us 
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to  tbe  hotel.  He  delivered  to  the  porter  the 
check  for  his  bamrage,  telling  him  that  he  was 
ftoxioos  to  have  U'prompUj;  to  which  the  por- 
ter replied  that  It  would  come  rij^t  along  in 
another  wagon.  The  porter,  in  tie  presence  of 
the  plaintiff,  gave  tbe  check  to  another  man, 
who,  according  to  the  plaintiff's  testimony,  be 
"  did  not  know  was  any  other  than  an  attaeha 
of  the  hotel."  The  phimtifl  had  stopped  at  the 
Bame  hotel  about  a  week  before,  at  which  time 
this  porter  was  connected  with  the  Jiotel  fn  the 
same  way,  and,  when  he  intrusted  bis  check  to 
him  on  this  occasion,  he  recognized  him  as  tbe 
same  porter  who  on  tbe  former  occasion  had 
performed  similar  services  for  him.  The  plain- 
tifif  did  not  know  that  tbe  omnibus  or  tbe 
wagoQ  which  brought  the  baggage  was  run  bv 
another  person  than  the  proprietor  of  tbe  hotei, 
and  when  he  paid  bis  fare  on  the  former  occa- 
ition  supposedThe  was  paying  it  to  the  hotd. 
The  omnibus  was  tbe  usual  mode  of  con- 
veyance from  the  depot  to  the  hotel,  the 
proprietor  of  the  hotel  having  agreed  with 
the  transfer  company  for  the  omnibus  and 
wagon  to  run  to  tbe  hotel,  and  one  of  the  om- 
nihueea  had  the  name  of  the  hotel  on  it.  He 
was  taken  to  the  hotel  and  received  as  a  guest. 
The  valise  was  not  delivered  to  tbe  hotel.  It 
was  delivered  by  the  railroad  company  to  the 
holder  of  tbe  check,  and  there  was  no  fiu-ther 
trace  of  it.  The  plaintiff  demanded  it  of  the 
hotel  proprietor,  and  was  then  told  by  him  that 
the  transfer  company  was  liable.  He  brought 
suit  against  tbe  hotel  proprietor  for  the  value  of 
his  valise  and  its  contents,  and  a  verdict  for  the 
full  amount  was  rendered  in  his  favor. 

An  innkeeper  is  bound  to  extraordinary  dili- 
^;ence  in  preserving  the  property  of  his  guests 
mtrusted  to  Ms  care.  Code,  §  2117.  It  need 
not  be  so  intrusted  by  actual  delivery.  Id. 
g  3118.   In  case  of  loss,  the  presumption  is 


bill  before  delivery  of  bis  trunk,  fae  tberet>r  relieves 
tbe  proprietor  from  the  eztraordlDarr  liaUilty  In- 
oklenttotherelatlODOf  InDkeeperandffueet.  Wear 
V.  QleasoD  (Ark.)  12  8.  W.  Bep.  TSS. 

Where  a  guest  pays  hla  bill  and  has  his  name 
Btrioken  from  the  register,  but  leaves  bis  valise  In 
his  room  with  a  friend,  and  It  la  stolen,  the  tam- 
keeper  fs  not  liable.  Miller  v.  Feeplee,  00  Wm.  810; 
Gtolley  V.  Clerk,  Cro.  Jac.  18& 

ZAiHtttyof  tmtkeeptrfortnjun/orUmt:^  property 
ofguesL 

The  ooounou-law  UabUlty  of  an  innkeeper  haft 
been  generally  ohaaged  by  statute.  Fisher  v.  Kel- 
•ey.  121U.  8. 888  (80  L  ed,  890;. 

An  innkeeper  Is  liable  for  an  injiuy  to  a  horse 
stabled  by  him  for  reward,  caused  by  n^llgent 
onetruatlon  or  condition  of  stall,  although  the 
owner  boards  or  lodges  elsewhere.  Uussell  v.  Fa- 
gan  (Del)  S  Osnt.  Bep.  884. 

LlablU^  of  an  Innkeeper,  imposed  by  the  law  for 
the  protection  of  the  baggage  of  the  guest,  can  be 
avoided  only  when  the  loss  of  the  baggage  Is  occa- 
aloned  by  the  act  of  God,  tbe  public  enemy,  or  the 
mlBoonduot  of  the  guest  or  friend  whom  he  brings 
wltbblm.  0*Brteav.TaiU,SSFIa.fle7. 

Either  case  or  assumpsit  Ilea  tor  the  Ioh  of  bag- 
gafietliTOughneglltrenoeof  thelnnkeepsf.  Diokia- 
Bon  V.  Winchester,  4  Cusb.  114. 

The  liabili^  of  the  innkeeper  for  money,  etc.,  is 
not  limited  what  is  reasonably  oeoeasary  for 
tiaveling.  BerkBhire  WoolenCo.  v.Fzootor.TCiuh. 
417;  WilklDs  v.  Barle,  44  N.  T.  ITS;  Smith  v.  WUbod. 
88  Hlno.  834. 

0  L.  R.  A. 


want  of  proper  diligence  in  the  landlord.  Neg- 
ligence or  default  of  tbe  guest  himself,  of  which 
tbe  loss  la  a  consequence,  is  a  auffldent  de- 
fense.  Id.  %  2120. 

It  has  been  held  by  this  court  that  "  where 
a  hotel  keeper  sends  his  porter  to  the  cars,  to 
receive  the  baggage  of  persons  traveling,  and 
baggage  Is  delivered  to  the  porter,  and  the 
traveler  becomes  the  guest  of  tbe  hotel,  the 
liability  of  the  Innkeeper,  as  such,  for  the  bag- 
gage, begins  on  tbe  dellVery  to  the  porter,  and 
continues  until  redelivery  to  the  actual  custody 
of  the  ^urat."   SasMenv.  Oark,  87  Oa.  242, 

Tbe  mnkeeper  (who  is  the  plaintiff  in  error 
here)  seeks  to  escape  the  effect  of  this  decision 
by  evidence  that  the  porter  in  the  present  case 
was  not  authorized  to  receive  baggage,  checks 
for  baggage  or  guests  at  the  depot,  bis  duty 
being  simply  to  advertise  the  hotel  mad  suggest 
it  to  stTBDgers.  We  do  not  think  that  this 
makes  any  difference  in  the  present  case,  it  not 
being  shown  that  the  plaintiff  knew  of  ^y 
such  limitation  upon  the  porter's  authority.  He 
simply  knew  that  he  was  the  porter  of  tbe 
hotel, — a  servant  whose  duty  oidiDarily,  as 
tbe  name  implies,  la  to  carry  parcels  aoa^ng- 
gage.  "  Where  the  innkeeper  sends  bis  car- 
riage driver  or  porter  to  the  railroad  station  to 
solicit  custom,  he  may  become  responsible  for 
his  guest's  baggage  from  tbe  moment  the  trav- 
eler confides  it  to  the  driver's  or  the  porter's 
hands."  Scbouler,  Bailm.  268,  citing  Saueen 
V.  Clark,  supra,  and  IHekiruoi^  t.  mnehe^, 
4  Cush.  114. 

In  tbe  latter  case  the  doctrine  of  rtnondeat 
mperiar,  which  is  Invoked  by  tbe  d^ndant 
here,  is  discussed  by  Shaw,  Ch.  J.,  and  the 
distinction  made  that  while  the  innkeeper,  who 
bad  employed  tbe  conveyance  of  another  to 
meet  at  the  cars  and  carry  to  his  hotel  pas- 
sengers who  should  choose  to  come  there,  might 


He  Is  liable  for  money  stolen  from  his  guest,  tbe 
guest  himself  not  having  been  negligent,  and  there 
being  no  evidence  to  show  how  or  by  wlioia  It  was 
stolen.  Dunbler  v.  I>ay.  12  Neb.  590. 

But  an  Innkeeper  keeping  a  safe  Is  not  liable  for 
loss  of  the  guest's  watch.  If  not  deposited  therein. 
Stewart  v.  Parsons,  H  Wis.  241. 

An  innlceeper  Is  not  liable  as  such  for  loss  of 
money  deposited  with  him  for  safe  keeping  by  one 
who  Is  cot  a  guest.  The  clerk  of  the  Innkeeper  has 
no  anthorlty  to  bind  him,  either  as  innkeeper  or 
special  bailee.  Arcade  Hotel  Oo.  v.  Wiatt,  i  West. 
Bep.  888,44  Ohio  St.  88. 

.ils  <n«urer(tf  ]>ropertv  committed  to  Mb  core. 

The  prevailing  authorities  moke  him  an  Insurer 
of  the  property  committed  to  his  care,  against 
everything  but  the  act  of  Ood  or  the  puhllo  enemy, 
or  the  neglect  or  fraud  of  the  owner  of  the  prop- 
erty.' Mason  v.  Thompson,  9  Pick.  2B0;  Murray  V. 
Marshall,  fi  Colo.  itSti  Blobmond  v.  Smith.  8  Bam.  & 
C..9;  Piper  v.  Manny,  Ja  Wend.  282;  Grlnnell  v. 
Cook,  8  Hill,  48^  Manning  v.  Wells,  9  Humph.  746; 
Thlokstuu  V.  Howard.  8  Blaokf .  ^6;  Lusk  v.  Belote, 
22  Minn.  468;  Mateer  v.  Brown,  1  Cal.  221:  Shew  V. 
Berry,  81  Me.  4'/8;  O'Brien  v.  VaUl,  22  1^  627;  S 
Kent,  Com.  604;  Story,  Bailm.  S  40S. 

Delivery  by  an  Innkeeper  to  an  apparentstranger, 
of  baggage  owned  by  a  guest  who  had  gone  away, 
without  an  effort  to  verify  his  claim  to  the  prop- 
erty, end  without  Inquiry  as  to  Its  ownership,  shows 
a  culpable  indifference  to  the  safety  of  property 
committed  to  his  cere.  renderlneJUm  answpable 
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not  liable  if  the  carriage  driver  had  n^llgent- 
ly  run  orer  somebody  in  the  street,  yet  be  would 
be  liable  for  the  negligent  loss  of  a  traveler'a  bag- 
gage by  the  carriage  driver.where  travelers  wwe 
oirected  by  him,  in  bis  own  interest,  to  soch 
conveyance,  md  he  would  be  estopped  to  deo^ 
that  the  person  thus  actually  employed  was  bis 
agent  for  that  purpose.  "  llie  usages  of  travel, 
together  with  the  vast  variety  of  ^oods,  parcels 
and  luggage  which  are  cuetomaniy  carried  by 
travelers,  are  to  be  considered  in  determining 
what  circumstances  will  char^  the  innkeeper 
with  the  care  of  property  commg  to  his  house. 
Horses  and  carriages  are  properly  intrusted  to 
the  hostler,  and  parcels  to  the  agent  or  servant 
accustomed  to  receive  them."  £dw.  Bailm. 
g460. 

The  defendant  insisted  that  the  plaintiff  was 

negligent  in  having  failed  to  call  the  porter's 
attention  to  the  fact  that  bis  valise  contained 
valuable  jewelry  and  clothing;  and  in  support 
of  this  position  we  are  cited  to  the  case  of 
Fowler  v.  Ihrlon,  34  Barb.  384.  On  exami- 
nation it  does  not  seem  to  help  the  plaintiff  in 
error  on  tbis  point,  and  seems  to  be  against 
him  in  another  respect.  The  pldntifF  in  that 
case,  on  alighting  from  the  train  at  the  depot, 
gave  the  check  for  his  valise  to  one  Blake, 
with  a  request  to  get  bis  valise.  Blake  was  an 
employ^  of  the  stage  line  which  had  its  office 
in  the  hotel,  and  he  boarded  at  the  hotel,  and, 
with  the  knowledge  of  the  proprietor,  had 
been  In  the  habit  or  soliciting  custom  for  the 
house.  Blake  got  the  valise,  returned,  and 
set  it  down,  ana  went  off  and  left  it,  in  order 
to  attend  to  his  duties  with  the  stage  company. 

The  plaintiff,  who  saw  him  approaching 
with  the  valise,  but  did  not  see  him  set  u 
down,  went  on  bis  way  to  the  defendant's  ho- 
tel, where  he  was  received  as  a  guest  He 


had  said  nothing  to  Blake  evincing  an  inten- 
tion to  become  Uie  defendant's  guest,  but 
simply  handed  him  the  check,  and  told  him  to 
set  the  valise.  In  discussing  the  plaintiff's  dil- 
igence the  court  says:  "He  was  not  bound  to 
msclose  the  fact  that  the  valise  contained 
money."  The  court  adds:  "If  he  thought 
fit  to  intrust  a  man  in  the  situation  of  Bluce 
with  BO  valuable  an  article,  it  would  seem  but 
a  reasonable  exercise  of  prudence  that  be 
should  at  least  request  him  to  deliver  it  at  the 
hotel  without  delay." 

The  evidence  shows  that  this  was  done  in 
the  present  case.  As  to  the  authority  of  Blake 
as  agent  of  the  hotel,  the  court  below  in  that 
case  charged  that  "if  Blake  was  in  the  actual 
employment  of  the  defendants,  or,  ^ugfa  not 
in  uieir  actual  employment,  if  he  was  acting 
with  the  knowledge  and  approbation  of  the  de- 
fendants, in  such  a  manner  as  to  induce  the 
guests  of  the  defendants  to  believe  that  be  was 
their  servant,  they  were  liable  for  his  acts,  and 
the  baggage  received  by  him  of  Barker  [the 
plaintiff]  was  within  the  custody  of  the  de- 
fendants as  innkeepers."  The  only  criticism 
the  court  made  upon'this  charge  was  that  "the 

Judge  should  have  gone  further,  and  shonld 
lave  submitted  to  the  jury  the  distinct  ques- 
tion whether  Blake  received  the  baggage  as 
the  servant  of  the  defendants.  As  the  charge 
stands  in  the  case,  this  fact  seems  to  have  been 
assumed.  But  there  are  no  exceptions  to  the 
charge,  and  .  .  .  this  defect  Is  not  available 
to  the  defendants." 

An  Englifji  case  which  seems  in  point  is  tbe 
following:  Ba&er  v.  Day,  8  L.  T,  N.  S.  806 
[186»].  The  plaintiff  arrived  at  the  defend- 
ant's inn  with  a  mare  and  gig,  which  were 
taken  to  a  stable  yard  some  distance  from  the 
Ino,  where  it  was  customary  to  take  horses 


for  tbe  value  of  the  soods  In  oasa  of  their  Iobs. 
Wear  v.  Oleason  (Atk.)  IS  8.  V.  Rep.  768. 

There  Is  deftiult  Id  tbe  Innkeeper  whenever  tbere 
is  a  loss  not  arlsloir  from  the  mieet's  negligence- 
Horiran  v.  Ravey,  S  Hnrlst.  Jk  N.  286;  BasseMi  v- 
Oark.  87  Ga.  SO;  Plnkerton  v.Woodward,8B  GaL  BBT! 
OMesebron^  v.  Taylor,  U  Abb.  Fr.  2X1;  HoDooald 
V.  EdgertOD,  S  Barb.  860;  Qrlnnell  v.  CooIe,  S  Hill, 
168;  WUldns  v.  Earle,  U  N.  T.  172;  Puller  v.  Goats, 
la  Ohio  St.  848;  Jalle  v.  Cardinal,  86  Wis.  118. 

HlB  llabUltr  tor  loss  of  prnper^  ot  his  vuest  Is 
thesame  Inohaiacterandextentaa  thatotaoom- 
mon  carrier.  Elcoz  v.  Hill,  98 U.  S.  tH05Ii.ed. 
101);  Southern  Exp.  Co.  v.  Frink,  87  Oa.  M8;  1  Bl. 
Com.  480;  Story,  Ballm.  1 110. 

Contrlbutonf  netM^enee  or  ffUMt  d</teiCifieeoiMrv. 

Tho  contributory  negUgenoe  of  the  |guest  will 
defeat  a  recovery.  Jalie  v.  Cardinal,  SS  Wis.  118; 
Armlatead  v.  WUde,  17  Q.  B.  M;  caiamberlaln  v. 
Hasterson, »  Ala.  871;  Keleey  v.  Berry,  18  111.  489; 
Fowler  V.  Dorlon,  21  Bub.  881;  Hadlf^  v.  Upehaw, 
87  Tex.  817;  Hawley  v.  Smith,  28  Wend.  812. 

On  a  claim  against  an  Innkeeper  for  loss  euBtalned 
by  a  guest  tbe  innkeeper  may  show  that  the  loss  to 
attribntabletotbe  negUgenceottheffueit.  8prtng 
V.  Hager,  5  New  Bng.  Rep.  198, 146  Haas.  188. 

Herely  oonsentiog  to  be  placed  to  sleep  in  a  room 
with  a  stranger  guest  Is  not  auob  negligence  nswiU 
defeat  a  reoovery  if  his  goods  are  stolen.  Olson  v. 
Oroannan.  81  IHnn.  8E8L 

The  mere  tact  of  the  guest  omitting  to  lock  bis 
door  1b  not  of  itself  eucb  contributory  negligence 
as  will  defeat  a  recovery;  but  It  Is  to  be  considered 
with  other  facts.  Oppenheim  t.  White  Lion  Hotel 
6L.a  A. 


Co.  L.  R.«aF.K16i  Sploe  v.Baoon,.88  H  T.N.R. 
886;  HltoheU  v.  Woods,  16  L.  T.  N.  8. 8T«;  Bohler  v. 
Owens,  60  Oa.  18S;  Classen  v.  Leopold,  i  Sweeny.  71A. 

Qlving  a  guest  a  key  to  lock  bis  door  will  not  dis- 
pense with  care  on  tbe  part  ot  the  landlord.  Bor^ 
gesB  V.  Oements,  4  Heule  ft  8. 311. 

The  obleot  of  glvlnghbnak^la  toenaUehim 
toseonreUsown  privaeyathis  plSBsnre.  Oslye^ 
Case,  8  Goto,  8>L 

iVonetnnjiUaiMe  vUhregtOattont;  ntMee. 

The  statutes  relieve  an  innkeeper  from  liability 
for  only  such  loss  B«  Is  actually  attributable  to  non- 
oomplianoe  with  the  regulations  of  the  Inn;  evi- 
dence mwely  of  nonoomplianoe  will  not  ezonwate 
the  Innkeeper.  Butbank  v.  Oiaiiln,  1  New 
Rap.  TV,  tlO  Mass.  128. 

Where  regulatlODS  are  not  brought  to  tbe  notice 
of  a  guest  the  fact  that  after  locking  his  door  he 
does  not  seanA  for  a  bolt  la  not  evidence  of  negU- 
genoe  on  his  part,  relieving  the  Innkeeper  tram 
liability  tta  loss.  Spring  T.  Hagw.  6  New  Kng.  B^. 
198, 115  Mass.  1S6. 

Notice  brought  hometo  a  gueet  will  not  absolve 
tbe  innkeeper  from  liability.  Olson  v.  Crossman, 
81  Minn.  888. 

The  failure  of  a  guest  to  oomply  with  pxlnted 
regulations  of  which  he  has  no  notloe,  directing, 
upon  leaving  bis  room,  "to  lock  tbe  door  and  leave 
the  key  at  tbe  office,"  will  not  exempt  the  Inn- 
keeper from  llabllttyfor  loss  of  wearing  appatel 
stolen  from  the  room,  wltiiout  proof  shown  tqr  the 
Innkeeper  that  such  loss  was  occasioned  by  fkllnre 
to  oomply  with  tbe  regulaUons.  Burbank  v.  Cha- 
pia,  supra. 
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and  vehicles  of  guests.  One  RowleB,  who 
acted  as  hosUer  for  the  guests,  kept  this  stable, 
and  was  an  independent  livety-stable  keeper, 
doing  business  with  the  public  generally,  be- 
sides the  guests  of  the  inn.  He  received  no 
wages  from  the  inn,  and  did  not  reside  there. 
While  the  plaintifl  was  temporarily  away  from 
the  inn,  but  while  the  hoise  was  still  in  the 
stable,  the  stable  keeper  negligently  Injured 
the  horse.  The  plaiutiff  sued  the  ionkeeper, 
and  the  innkeeper  contended  that  the  rule  of 
master  and  servantdid  not  apply  so  as  to  make 
her  re^nsible,  the  stables  not  being  bars,  but 
the  stable  keeper's.  The  court  gave  judgment 
against  the  innkefn)er,  and  the  court  of  ex- 
cheouer,  on  appeal,  affirmed  the  judgment, 
holding  that  while,  as  between  the  stable 
keeper  and  the  innkeeper,  the  stables  were  not 
under  the  innkeeper's  control,  yet,  as  between 
the  innkeeper  and  the  plaintiff,  they  were  the 
stables  of  the  inn,  and  tbe  stable  man  the  host- 
ler of  the  inn.  The  court  said:  "We  cannot 
enter  into  the  private  arrangement  between  tbe 
keeper  and  the  person  acting  as  her  'master  of 
the  horse.'  It  Is  the  appuvnt  relation,  .  .  . 
and  not  the  private  one,  with  which  we  have 
to  deal  The  respondent  was  a  guest,  and 
the  horse  was  'taken  around  to  tbe  stables  in 
the  usual  way.*"  etc. 

The  liability  of  an  Innkeeper,  at  common 
law  and  in  this  State,  is  that  of  an  insurer. 
We  know  that  this  is  a  harsh  role,  bat  it  seems 
to  have  been  the  policy  of  the  law  of  England, 
which  was  adopted  by  this  State,  to  bold  land- 
lords and  proprietors  of  ions  or  hotels,  or 
houses  kept  for  the  accommodation  of  tran- 
trient  guests,  wayfarers  and  travelers,  to  the 
utmost  responsibility  and  liability  for  the  bag- 
^ge  and  goods  of  such  persons  intrusted  to 
their  care.  When  a  tmveler  uiivea  at  the  de- 

KA,  and  is  met     one  who  is  the  porter  of  an 
n,  hotel  or  house  kept  for  the  purpose  above 
stated,  who  iadlcates  to  the  traveler  a  certain 
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conveyance  by  which  be  can  go  to  such  place 
or  not,  and  the  traveler  delivers  to  him  bis 
baggage  or  the  check  therefor,  tbe  traveler  is 
thereby  a  guest  of  such  inn,  hotel  or  house,  so 
far  as  to  render  the  proprietor  thereof  liable 
for  the  safe  keeping  or  redelivery  of  the  same. 
The  UabiUty  of  the  proprietor  commences  from 
the  time  of  the  dmTOry  of  the  baggage  or 
check  to  the  porter.  All  that  the  traveler 
must  do  is  to  assure  himsdf  Uiat  the  person 
representing  himself  as  such  porter  is  in  fact 
the  porter  of  the  house.  Any  private  arrange- 
ment between  the  landlord  and  a  carrier  for 
the  transportation  of  persons  and  b^age  to 
his  house  does  not  affect  the  traveler,  who  has 
the  right  to  assume,  without  any  knowledge 
to  the  contrary,  that  such  carrier  is  in  fact  au- 
thorized by  the  proprietor  of  the  house  to 
safely  and  securely  transport  bimself  and  his 
baggage,  and,  when  loss  occurs  by  the  negli- 
gence of  such  carrier,  the  proprietor  of  the 
house  is  liable  to  tbe  traveler.  And  this  rule 
is  founded,  not  upon  the  fact  that  tbe  law 
gives  to  the  landlord  or  proprietor  of  the  boose 
alien  upon  the  baggage  or  goods  committed  to 
his  care,  but  upon  tbe  policy  of  the  law  that 
such  should  be  tbe  liabuity  of  the  proprietor. 
In  this  case  there  never  could  have  been  any 
lien  of  the  laodlord  upon  tbe  iMggage  at  tiie 
time  the  loss  occurred,  but  tbe  lismlity  of  the 
landlwd  was  the  same  notwithstanding  no 
such  lien  existed.  Tbe  lien  of  the  landlord 
grows  out  of  tbe  indebtedness  of  the  guest  for 
his  board  during  bis  stay  at  the  boose.  These 
views,  we  think,  are  sufficiently  sustaioed  by 
the  authorities  above  referred  to. 

3.  Tbe  exceptions  which  have  been  taken  by 
the  plaintiff  in  error  to  the  charge  of  the  court 
and  refusals  to  charge,  in  our  opinion,  are  im- 
material, under  the  facta  M  Uie  case. 

The  verdict  was  demanded  by  tbe  evidence 
and  the  law,  and  the  judgment  m  a^fmed. 
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Sarah  F.  GAXUSHA,  Setpt., 

V. 

Norman  H.  GALUSHA.  Appt. 
(....N.  r.— .1 

1.  A  Talld  trlpvtlte   agreement  fbr 
separation  of  hoalMuid  and  wife  la  not 


Nom— ^ftfelet  of  aeporotloti  no  bar  to  Mvoree. 

Artlolee  of  separation  between  hnsband  and  wife 
are  do  bar  to  an  aotion  for  dlvoroe.  Oalusba  v. 
ealushs,  18  Hud,  m. 

Artloles  which  contain  no  express  sUpulatlon 
■ffalnst  divorce  aie  not  perse  aberto  adfvoroe 
prayed  for  by  the  Injured  party  for  causae  extat- 
ine  prior  to  the  execution  of  tbe  artlclea.  Fosdlok 
V.  Foedick,  1  New  Bag.  Bep.  88, 16  B.  1. 181. 

They  are  not  perse  a  bar  to  a  dlvoroe  f(»  causes 
prevlonSly  existing:  and  known  to  tbe  petitioner. 
iMd.;  Squires  v.  Squires,  88  Yt.  208, 88  Am.  Rep.  670; 
Boirers  v.  Rogers,  4  Paige,  516. 

A  deed  of  separation  la  no  bar  to  a  suit  for  dl- 
voroe for  cruel tiee  which  ooourred  before  the  sep- 
aratkm.  iMd.;  J.  G.  v.  H.  G.  88  Hd.  401;  Beeby  v. 
OL.  K.A. 


afliaeted  by  a  subsequent  act  of  adultery  on 
tbe  part  of  oue  of  tbe  parties,  nor  by  a  decree  of 
absolute  dlvoroe  therefor,  where  no  relief  Is 
asked  In  the  suit  against  the  agreement,  or  Its 
validity  attacked  in  any  way;  nor  has  tbe  court. 
In  granting  tbe  divorce,  power  to  set  eucb  agree- 
ment asidti. 

S.  No  additional  allowanee  can  be 


Beeby,  1  Hagg.  Eocl.  789;  WUsoo  v.  WDson,  40  Iowa, 
280;  Kremelberg  v.  Kremelberg,  Hd.  6S8,  567; 
Brown  v.  Brown,  L.  B.  3  F.  &  D.  202;  MorraU  v. 
Horrall,  L.  B.  «  P.  Div.  86.  But  see  Walker  v. 
Walker,  76  U.  8. 9.  WalL  T48  08  L.  ed.  814}. 

This  was  tbe  rule  In  the  eotdeslastioal  courts. 
Durant  v.  Durant,  I  Uagg.  Eocl.  788;  Westmeath  v. 
Westmeatb,  SHagg.  Supp.  1,  4  Eng.  Eccl.  288;  Bper- 
Ing  V.  Spering,  SSwabey  &  Tr.2U:  Hunt  v.  Bunt, 
SL.  J.V.8.n«b.ie8. 

Althon^  In  some  oases  of  a  deed  of  separation. 
In  cosnectton  with  lapse  of  time  and  other  circum- 
stances showti^  the  application  not  bona  flde, 
the  appUoatlon  has  been  denied.  Matthews  v.  Hat- 
thews,  1  Bwabey  ft  Tr.  W;  WllUams  v.  WllUams,  85 
L.  J.  N.aCh.U. 
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frantad  to  a  wtfe  on  dlvorcot  wbere  a 

prior  valid  agreecamt  for  aeparatlon  maUtur  a 
prOTiBlon  for  her,  which  she  and  her  truatee 
have  covenanted  to  acxiept  In  full  for  her  support 
and  malntenanoe  during  ber  life,  la  bQU  In  foroe, 

iFoOetU  Cb.  J..df«BentB.) 

(December  10. 188B.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Gteneral  Term  of  the  Supreme  Court, 
Fifth  Department,  modifying,  and  affirming  as 
modified,  a  judgment  ol  the  Monroe  Special 
Term  granting  plaintiff  an  absolute  divorce 
from  defendant  and  fixing  the  alimony  to  be 
paid.  M«^fi«t  and  q0rm«d. 

Stateooent  by  Parker*  J.: 

Appeal  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court,  Fifth  Depart- 
ment, modifying  a  judgment  of  the  Special 
Term,  granting  an  absolute  divorce  on  the 
ground  of  adultery,  so  as  to  reduce  the  amount 
of  aUmony  to98,000  per  anuum;  and  further 
modifying  the  judgment  by  the  insertion  of  a 
proviflion  declving  the  force  and  legal  effect  of 
a  separation  ujreement  between  the  parties 
terminated,  and  as  thus  modified  affirming  the 
judgment,  without  costs  of  appeal  to  either 
party.  The  plaintiff  in  her  complaint  alleged 
adultery  on  the  part  of  the  defendant  with 
three  perscma.  Defendant,  Id  his  answer,  de- 
nied tbe  allegations  as  to  two  of  the  parties 
named,  and  set  upas  a  defense  to  tbe  demand 
for  alimony  a  separation  agreement  dated  April 
80,  1888,  executed  by  the  parties  to  this  action 
and  one  Galusba  Phillips,  as  trustee.  It  ap- 
pears that  for  a  number  of  years  before  final 
septtraticm  the  relations  existing  between  hus- 
band and  wife  were  not  pleasaut.  At  times 
tiiey  lived  apart.  The  eridenoe  tended  to  show 
that  a  little  while  before  making  the  separation 


A  deed  of  separatloD  constitutes  no  bar  to  the 
olalm  for  aUmony.  HUler  v.  HiUer,  1 N.  J.  Bq.  886; 
Wilson  V.  WOaoaJO  Iowa,  29^  Logan  v.  I>agan.  X  B. 
Hon.  US. 

Unlflsa  some  sultatde  provision  la  made  In  the 
deed  of  separation  for  the  wife,  she  ia  not  barred 
of  her  ri^t  to  aUmony.  IflUer  v.  HlUer  and 
Logan  r.*Loffan.  siQHia. 

Enforeement  of  arUelM  of  tejxtralion. 

In  articles  of  separation  between  husband  and 
wife,  through  tbe  interventton  of  a  trust€e,  the 
covenant  on  the  pnrt  of  tbe  bueband  to  pay  a  stip- 
ulated sura  for  her  support,  and  that,  of  her  trustee 
to  indemnify  tbe  husband  from  Uabllltr  for  her 
debts,  are  not  Illegal  or  contrary  to  public  policy. 
Anderson  v.  Anderson,  1  Kdw.  [Cb.  880;  Dupre  v. 
Belu,  |fi6  How.  Pr.  880,  7  Abb.  N.  G.  256.  Bee 
Heyer  v.  Burger,  Hoffm,  t;  ChampUn  v.  CbampllD, 
Hoffm.  BB;  Uanon  v.  Xarray,  S  Falge,:4B8;  Rogers  v. 
Bogera.4  Paige,  Slfl. 

This  court  will  not  Interfere,  by  virtue  of  Ita  gen- 
eral JurisdlotloQ,  to  compel  a  husband  aiid  wife  to 
hvc  together  when  they  have  separated,  nor  foroe 
them  to  Uve  apart  when  they  are  cohabiting.  Dutlf 
they  agree  to  lira  separately  and  do  separate  ac- 
cordingly, and  the  husband  stipulate  to  allow  the 
wife  a  malntenanoe,  equity,  acting  upon  tbe  con- 
tract, will  enforce  such  contract  against  the  hus- 
band, so  long  as  tbe  separation  oontlnueB.  Calkins 
T.  Long,  S  Barb.  IM. 

Formerly  Bngllah  oourts  refused  to  enforce  or 
recognize  deeds  of  separatifHi  (Sperlng  v.  8per- 
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agreement  the  wife  discovered  that  her  hns- 
band  had  been  inconstant  to  the  marriage 
vow,  and  they  immediately  separated.  The 
olber  party  to  these  improper  relations  was  an 
employ^  of  the  defeodaDt,  with  whom  the 
compliuDt  avers  Mr.  Oalusba  had  aduUemna 
intocoutse,  Iwth  before  and  after  the  aepanr 
lion.  After  separation,  negotiatiiHis  for  a  set- 
tlement upon  the  wife  of  asumof  mmiey,  nec- 
essary for  her  support  and  maintenance,  were 
had.  Such  negotiations  resulted  in  the  mak- 
ing and  execution,  through  the  intervention  of 
a  trustee,  of  a  separation  agreement.  By  its 
terms  the  husl)and  hound  himself  to  pay  to  tbe 
wife  the  sum  of  45,000,  to  be  hers  absolutely, 
for  the  purchase  of  a  house;  the  sum  of  $1,000 
for  her  medical  attendance;  to  give  to  her  the 
furniture  in  the  house,  together  with  the  horse 
and  necessary  outfit.  He  also  covenanted,  on 
the  part  of  himself,  his  heirs,  executoni  and 
personal  representatives,  to  pay  to  tbe  wife 
flOO,  on  the  first  day  of  each  montii,  during 
her  natural  life.  On  the  part  of  the  wife  and 
Qalusha  Phillips,  trustee,  it  was  agreed  to  ac- 
cept and  take  said  sums  in  full  payment  and 
satisfaction  for  her  maintenance  and  support 
during  her  natural  life.  The  said  Oalusha 
Phillips,  trustee,  agreed  that  the  wife  should 
fully  support  and  maintain  herself,  and  that  he 
would  save  the  husband  harmless  from  the 
payment  of  any  and  all  stuns  of  money  for  or 
on  account  of  the  full  support  and  mainte- 
nance, medical  attendance,  and  any  and  all 
expenses,  legal  or  otberwise,  of  Sarah  F.  Ga- 
lusha.  for  and  during  hex  natural  life.  It  was 
further  agreed  that,  after  the  death  of  the  hus- 
band, the  wife  should  have  the  right  to  ctm- 
tinue  the  agreement,  and  receive  the  (100  per 
month  from  the  husband's  estate.  In  whkh 
event  she  was  to  Teleaae  all  tight  of  dower  and 
(daims  of  evety  kind  against  ue  estate. 


Ing,  8  Swabey  &  Tr.  211);  but  there  has  been  a 
change  in  tblsreepeot.  Hunt  v.  Hunt,  4  DeG.  F.  * 
J.»l;Besantv.Wood,L.R.  12  01.  Dlv.  AOS:  Mat- 
thews V.  UattbewB,  8  Swatiey  ft  Tr.  UL 

eet  of  Mnone  on  articUs  of  xpantim, 
A  deed  of  separation  Is  not  a  bar  to  a  divorce, 
nor  Is  a  divorce  a  good  defense  to  tbe  enforoMiirat 
of  the  provteions  of  a  separation  agreemeal.  Rrem- 
elberg  v.  Kremelberg,  6S  Md.  668,  683:  OoiUn  v. 
dark,  18  a  B.  N.  a.  081,  OBE:  Oharleeworth  V.  Bott, 
i8  L.  J.  N.  S.  Ezcb.  2S;  Jec  v.  Thurlow,  SBam.  ft  C 
&47;  Grant  v.  Budd,  30  L.  T.  N.  S.  fflS.  830;  Blaker  v. 
Cooper,  7  Berg,  ft  B.  SOO,  60S;  Andrus  v.  Uaadon.  M 
Tax.  686. 

Althoufllia  Judgment  for  dlvoroe  slBiply  will  not 

have  the  effect  to  annul  articles  of  separation,  the 
allowance  of  altmony  may  have  the  effect  of  defeat- 
lug  tbe  operation  of  the  agreement  and  putttug  an 
end  to  It.  Qalusha  v.  Oaluaha,  48  Hun,  UBc  Gtar- 
penter  v.  Osbom,  8  Cent.  Bep.  8U,  UK  N.  T.  SBL 

Tbe  dlvoroe  subsequently  obulned  by  tbe  wife, 
for  cause  existing  prior  to  tbe  artiolee  of  separa- 
tion, does  not  render  the  agreement  nuU  and  void, 
dark  V.  Foadlok,  ISBaly,  SOL 

A  plea  of  dismlaaal  of  a'f ormer  suit  for  an  absi^ta 
divorce  will  not  oust  Jurisdiction  in  a  subsequent 
suit  for  allowance  of  temporary  alimony,  attw* 
nay's  fees,  etc.  FUer  v.  Filer,  ante,  880. 

Agreements  of  separation  between  hoAand  aod 
wife  through  the  medium  of  a  trustee  an  valid 
and  binding.  Winn  v.  Sanford,  1  L.  B.  A.  5,  IS. 
note,  148  Ifaas.  as. 
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The  action  resulted  In  a  judgment  against 
the  defendant,  diasolrlng  the  marriage  between 
them,  because  of  adultery  committed  by  the 
d^oidant.  The  decree  further  awarded  to  the 
plaintiff  the  sum  of  $8,750  yearly.  No  refer- 
ence whatever  was  made  in  the  decree  to  the 
agreement  of  separatton.  On  appeal  the  gen- 
eral term  so  modified  the  Judf^ment  as  to  re- 
duce the  aoDuai  amount  of  alimony  to  |S,000, 
and  also  by  the  insertion  of  a  provision  termi- 
nating the  force  and  legal  effect  of  the  separa- 
tion agreement.  As  tbua  modified,  the  judg- 
ment was  affirmed. 

The  defendant  appeals  to  this  court. 

Mr.  EMk  Cowcn.  with  Mr.  William  H. 
Bowauui.  tor  appellant: 

A  sabsequent  dirorce  does  not  avoid  a  con- 
tract between  husband  and  wife  for  separa- 
tion. 

Antlerxm  v.  Anderiont  1  Edw.  Ch.  880; 
Wright  t.  MiUer,  1  Sandf.  Ch.  108,  and  cases 
citsd;  Carpenter  v.  Otdom,  3  Cent.  Rep.  804. 
108  N.  T.  65a 

The  agreement  of  separation  being  valid  and 
binding  between  the  parties.  It  is  not  within 
the  power  of  the  general  term  to  annul  and  de- 
stroy it,  nor  make  a  further  allowance  of  ali- 
mony while  that  agreement  is  in  force. 

See  Rote  v.  Bote,  11  Paige,  166;  CoUins  t. 
CMiiu,  80  N.  Y.  1;  Middletan  v.  Middleton,  18 
111.  App.  472:  CetrpenUr  t.  Odtara,  8  Cent. 
Bep.  804. 103  N.  T.  662. 

Meura.  StnU  A  Foots,  for  respondent: 

The  defendant's  conviction  of  guilt  as  an 
adulterer  has  entirely  changed  the  status  of  the 
parties,  so  that  the  separation  agreement  is  no 
longer  obllratory  upon  plaintiff. 

Aibeev.  Wgman,  10  Gray,  m 

A  feme  eowrt  cannot  make  a  valid  agree- 
ment with  her  husband  for  a  separation,  except 
under  the  sanction  of  a  court  of  cbaDcery,  and 
in  a  case  where  the  conduct  of  her  husband  bas 
been  such  as  to  entitle  her  to  a  separation. 

Bogert  t,  Bogers,  4  Paige,  516;  Fotdiek  v. 
FoKUek,  1  New  Eng.  Rep.  38,  15  R.  I.  180, 
3S  Alb.  L.  J.  898. 

An  ante-nuptial  agreement  of  this  character 
is  no  bar  to  alimony. 

FtuXer  T.  JTMter.  56  Vt.  640:  Morrison  t.  Mor- 
riwn,  49  N.  H.  69.  See  also  Pinekardy.  Pinek- 
an^  830a.  81. 

Pajrkorw  delivered  the  o[rfnion  of  the 
court: 

Was  it  enoT  to  disregard  the  agreement  be- 
tween the  parties  to  thu  action  and  the  trus- 
tee, jnovidlng  for  the  support  of  this  plaintiff 
during  her  lue,  and  to  make  such  an  allow- 
ance as  to  the  court  seems  just? — is  the  question 
presented  for  our  consideration.  The  trial 
court  apparently  adopted  the  view  that,  inas- 
much as  the  statute  empowers  the  court  to  re- 

auire  the  wrone-doing  husband  to  provide  for 
te  support  of  the  wife,  it  may  permit  the 
agreement  to  stand,  and,  in  addition  thereto, 
compel  the  defendant  to  pay  such  other  or 
further  sum  as  the  surrounding  circumstances 
suggest  to  be  just.  On  the  other  hand,  the 
general  term  proceed  upon  the  theory  that  the 
plaintiff  is  not  entitled  to  her  support  under 
and  by  virtue  of  an  agreement  In  which  she 
and  ber  trustee  contract  that  the  defendant 
6L.  R.A. 
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shall  not  be  called  upon  to  pay  any  other  sum 
for  that  purpose,  and  at  the  same  time  be  per- 
mitted to  receive  an  additional  allowaoce  for 
her  support  by  virtue  of  a  judgment  of  the 
court,  and  therefore  modified  the  judgment  ap- 
pealed from  by  the  insertion  of  a  provision  de- 
claring the  termination  of  the  force  and  legal 
effect  of  the  separation  agreement.  It  is  well, 
therefore,  at  the  outset,  to  consider  the  validity 
and  binding  force  of  this  contract  which  one 
court  ignores  and  another  brushes  away. 

Marriage  is  favored  in  the  law,  and,  as  aeon- 
tract  not  to  marry  la  against  public  policy  and 
void,  so,  tcx>,  is  a  contract  between  husband 
and  wife  to  be  divorced,  or  in  the  happening  of 
a  future  event  to  live  apart.  But,  while  a  ram- 
tract  to  separate  in  the  future  is  void,  it  is 
now  too  well  settled,  both  in  England  and  this 
country,  to  admit  of  discussion,  that  after  a 
separation  has  taken  place  a  contract  may  be 
made,  through  the  intervention  of  a  trustee, 
which  is  effective  to  bind  the  husband  to  con- 
tribute the  sums  therein  provided  for  the  fu- 
ture support  of  the  wif^  1  Bishop,  Mar.  and 
Div.  687,  650;  Gardon  v.  Murray,  8  Paige, 
488;  Magee  v.  Magte,  67  Barb.  4»7;  PeUii  v. 
Ptttii,  107  N.  Y.  677,  10  Cent  Rep.  S6S;  CttV 
Ain*  V.  Limg,  32  Barb.  97. 

The  contract  of  separation  is  also  valid,  so 
far  as  relates  to  the  indemnity  given  to  tbe 
husband  by  the  trustee.  Such  covenants  are 
mutual  and  dependent  Y/allace  v.  BaxxU,  41 
Barb.  92;  Ihivrt  v.  Rein,  7  Abb.  N.  C.  266. 

The  oontnuit  between  these  parties  was  made 
after  actual  separation,  and  through  the  inter- 
vention of  a  trustee.  By  its  terms,  the  defend- 
ant obligated  himself  to  pay,  for  the  benefit  of 
this  plaintiff,  certain  fixed  sums  of  money,  and 
in  addition  thereto  to  pay  to  the  trustee,  for 
her  benefit,  flOO  monthly  durine  ber  natural 
life.  On  the  part  of  tbe  plaintiffand  the  trus- 
tee, it  was  covenanted  to  "accept  said  pay- 
ments in  full  payment  and  satisfaction  for  the 
maintenance  and  support  of  said  Sarah  F. 
GMusha  during  her  natural  life;  and  the  said 
(Jalusha  Phillips,  trustee,  in  consideration  of 
tbe  several  payments  hereinbefore  mentioned, 
does  hereby  agree  to  and  with  the  said  party 
of  the  first  part  that  said  Sarah  F.  Galusha 
shall  fully  support  and  maintain  herself,  and 
provide  ail  things  of  all  kinds  necessary  for  her 
full  sumK)rt  and  maintenance;  and  Uiat  said 
Sarah  R  Galusha  will  perform  all  acts  and 
covensnts  which  t^e  has  herein  agreed  to  do 
and  perform,  and  to  save  said  party  of  the  first 
part  harmless  from  the  payment  of  all  sums  of 
money  for  or  on  account  of  the  full  support, 
maintenance,  medical  attendance  and  any  and 
all  expenses,  legal  or  otherwise,  of  said  Sarah 
F.  Galusha,  for  and  during  her  natural  life." 

In  view  of  the  situation  of  tbe  parties,  the 
contract  was,  at  the  time  of  its  execution,  valid 
and  binding  upon  all  tbe  parties  thereto.  The 
defendant  has  fully  performed  on  his  part,  and 
it  would  seem  as  if  be  were  entitled  to  the  pro- 
tection which  it  was  sUpulated  that  full  per^ 
formance  should  give  to  him. 

The  areument  that,  upon  the  granting  of  the 
decree  of  divorce,  there  was  a  failure  of  con- 
sideration to  support  the  agreement,  is  without 
force.  The  consideration  for  au  agreement  of 
aeparaUoD  fails,  and  tbe  contract  is  avoided, 
when  separation  does  not  take  place,  or  where, 
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after  it  has  taken  place,  tbe  parties  are  recon- 
ciled and  cobal^tatton  resumed.  Neither  of 
these  eveots  happeaed.  The  su^estion  that 
the  subsequeDt  TiolatioD  of  tiie  marriage  tow 
by  the  defendant  may  be  treated  as  TitJating 
the  Beparation  agreement  does  not  require  ex- 
tended coDsidenUion,  for  ft  is  without  potency. 
Because  of  tbe  marriiue  relation,  the  husband 
was  bound  to  support  nis  wife.  This  1^1  ob- 
ligation constituted  the  basis  for  a  aeitiement 
of  their  afFairs,  and  the  making  of  an  agree- 
ment by  which  it  should  be  definitely  deter- 
mined how  much  he  should  be  obligea  to  con- 
tribute and  she  entitled  to  receive  from  him  for 
her  support.  After  its  making,  it  was  not  in 
the  power  of  either  party,  acting  alone  and 
against  the  will  of  the  other,  to  do  an  act  which 
would  destroy  or  affect  that  contract  The  act 
of  adultery  aid  not  of  itself  subvert  the  mar- 
riage contract.  It  enabled  the  wife,  through 
the  aid  of  tbe  courts,  lo  relieve  herself  from 
the  legal  restraints  of  the  marriage  tie.  But 
she  need  not  have  availed  herself  of  that  priv- 
ilege. She  mi^t  have  determined  to  condone 
the  offense.  Coadonation  is  favored  tn  the 
law.  The  wrongful  act  of  the  husband,  then, 
did  not  of  itself  avoid  even  the  marriage  con- 
tract. Hucb  less  was  It  potent  to  affect  a 
contract  founded,  not  upon  a  promise  to  faith- 
fully observe  tbe  marriage  vowa,  but,  instead, 
upon  a  1^1  oblteition  to  support  and  main- 
tain the  wife.  Neither  did  the  act  of  the  wife, 
in  availing  herself  of  the  husband's  wrong  to 
ftee  hers^  from  matrimonial  bonds,  affect  the 
eeparaUon  agreement.  At  the  time  of  the  exe- 
cution of  the  agreement  husband  and  wife  had 
separated.  It  was  fully  determined  that  they 
should  not  live  together  again.  In  Uiat  situation 
the  wife  demanded,  and  tbe  husband  ceded,  a 
aepamte  support.  The  agreement  provided, 
not  merely  for  her  support  during  their  joint 
lives,  but  also  that,  in  event  of  death,  his  estate 
should  contribute  a  like  support  each  year,  so 
long  as  she  should  live.  By  its  terms  the  par- 
ties attempted  a  severance  and  settlement  of 
their  relations  towards  each  other,  in  all  re- 
spects save  one,  which  should  last  for  all  time. 
Th^  were  powerless  to  dissolve  the  marriage 
tie,  and,  of  course,  did  not  attempt  it.  But 
they  did  make  a  settlement  which  was  intended 
to  separate  them  forever,  as  absolutely  as  it 
was  in  their  power  to  do. 

The  language  ot  Chief  Judge  Ruger,  in  de- 
livering tbe  opinion  of  the  court  in  Carpenter 
T.  (kt»m.  IttfN.  T.  009,  8  Cent.  Bep.  804,  is 
applicable  to  the  affreemeot  here:  "There  Is  no 
express  or  impliea  condition  in  tbe  contract 
that  the  plaintiff  should  continue  to  remain  the 
wife  of  John  Carpenter,  but  the  obligation  to 

Say  Interest  was  to  continue  uncondlticmally 
uring  her  natural  life." 
No  attanpt  was  made  to  shorten  the  period 
of  payment  should  divorce  or  marriage  there- 
after result.  It  is  written  that  the  death  of 
the  wlte  shall  constitute  the  event  which  shall 
terminate  the  agreement,  and  the  court  will 
not  attempt  to  read  it  as  if  it  affirmed  other- 
wise. 

The  parties  to  that  agreement  were  power- 
less to  provide  that  they  should  not  be  visited 
with  the  legal  consequences  of  adultery.  Any 
agreement  to  that  effect  would  have  been  voia. 
Swdi  was  and  is  the  law,  and  they  are  pre- 
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sumed  to  have  known  it,  and  to  have  made 
their  contract  with  the  knowledge  and  under- 
standing that,  in  the  event  of  tbe  commission 
of  the  act  of  adultery  by  either  the  husband  or 
the  wife,  the  other  party  would  be  at  liberty 
either  to  permit  the  legiu  relation  of  husband 
and  wife  to  omiinue,  or  sunder  tbe  marriace 
tie  in  an  at^on  brought  for  that  poipose.  No 
provldon  was  inserted  that  this  cratract  for 
maintenance  should  be  affected  by  the  sub- 
sequent wron^ul  act  of  either  party,  and  none 
can  be  implied.  A  succeeding  Illegal  act  by 
one  of  the  parties,  whether  adultery  or  assault 
and  battery,  would  render  the  offending  paitr 
liable  to  incur  the  legal  penalty  therem;  but  n 
could  not  affect  a  prior  agreement  for  midn- 
tenance,  in  tbe  absence  of  a  stipulation  provid- 
ing for  such  a  result.  The  views  thus  ex- 
pressed lead  totbeooQcltision  that  tbe  separation 
agreement  was  not  affected  by  the  decree  grant- 
ing an  absolute  divorce.  The  position  thus 
taken  seems  to  be  supported,  either  assertively 
or  by  acquiescence,  by  tex^writers  and  decis- 
ions. Stewart,  Mar.  and  Div.  g  191;  Orant  v. 
Budd,  80  L.  T.  N.  8.  819;  CharkuM'tk  T.  Belt. 
48  L.  J.  N.  B.  Ezch.  30;  dark  v.  FotdifA,  18 
Daly,  600;WrifflU  Y.  MiUer,  1  Sandf.  Ch.  108; 
Carpenter  v.  Oritorn,  108  N.  Y.  563,  8  Cent. 
Rep.  804;  Jee  v.  Thvrlow,  3  Bam.  &  C.  647; 
KremeUierg  v.  Krejitelberg,  03  Md.  063. 

We  have,  then,  a  valia  tripartite  agreement, 
and  a  subsequent  judgment  of  divoroe  rendered 
in  an  action  wherein  two  of  the  parti^  to  tbe 
agreement  only  are  plaintiff  and  defendant. 
The  plaintiff  did  not  in  her  complaint  ask,  as  a 
part  of  the  relief,  that  the  separation  agree- 
ment be  set  aside.  She  did  not  allege  that  it 
had  been  obtained  fraudulently,  or  by  means 
of  duress.  In  no  way  whatever  was  its  valid- 
ity attacked,  or  a  foundatioD  laid  which  would 
have  empowered  a  court  of  equity  to  set  it 
aside.  The  subsequent  order  of  the  general 
term,  therefore,  In  directing  such  modification 
of  the  judgment  of  divorce  as  would  terminate 
tbe  force  and  legal  effect  of  this  valid  separa- 
tion agreement  cannot  be  sustained.  Tbe  au- 
thority conferred  upon  the  court  tbe  Code, 
lo  require  tbe  defendant  to  provide  suitably 
for  the  support  of  the  plaintiff  aa  justice  re- 
quires [Code  Civ.  Proc.  g  1769],  is  not  so  broad 
and  comprehensive  as  to  admit  of  a  construc- 
tion conferring  upon  the  court  power  to  ignore 
all  existing  rules  as  to  parties,  pleadings  and 
proof,  and  arbitrarily  set  aside  a  valid  agree- 
ment, because  in  tbe  judgment  of  the  court  one 
of  the  parties  agreed  to  accept  from  the  othera 
less  sum  of  money  than  she  ought. 

We  must  now  consider  briefly  whether  the 
trial  court  should  have  granted  an  allowance 
in  addition  to  the  sum  which  the  parties  had 
voluntarily  agreed  was  sufKcient  for  the  sup- 
port of  tbe  wife,  and  which  both  the  wife  and 
trustee  covenanted  to  accept  in  full  fw  her 
support  and  maintenance  anring  her  natural 
life.  There  are  a  number  of  cases  where,  not- 
withstanding a  voluntary  settlement  bv  a  hus- 
band upon  his  wife,  the  court  has  maae  an  ad- 
ditional allowance,  upon  the  ground  that  the 
settlement  was  inadequate  for  ner  support.  9 
Bishop,  Mar.  and  Div.  §  875,  and  cases  cited. 
But  our  attention  has  not  been  called  to  a  case 
in  which  the  court  has  held  tbM  where  the 
wife,  by  the  fnterrention  of  a  trustee,  uiaket  a 
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valid  agreement  that  the  settlement  is  sufiBcient 
for  ber  support,  and  indemnifies  the  huaband 
against  any  further  payment  therefor,  the 
court  will  make  a  further  allowance  while  that 
agreement  is  in  force.  The  Statute  anthcoizee 
the  fwort,  in  the  final  judgment  diasoMng  the 
marriage,  to  require  the  defeodant  to  provide 
suitably  for  tbe  support  of  the  plaintifF  as  jus- 
tice requires,  having  regard  to  tbe  drcum- 
stances  of  the  reapective  parlies.  It  directs 
this  to  be  done  because,  upon  the  dissolution  of 
the  marriage  relation,  the  l^al  obligation  of 
the  husband  to  support  the  wife  cesses.  But 
for  the  power  thus  conferred  upon  the  court 
the  result  of  the  husband's  misconduct  would 
be  to  relieve  him  from  the  duty  of  supporting 
the  wife  whom  he  had  wronged.  But  this  au- 
thority to  protect  the  wife  in  her  means  of  sup- 
piHt  was  not  intended  to  take  away  from  her 
the  right  to  make  snch  a  settlement  as  she 
migtat  deem  best,  for  her  support  and  mainte- 
nancft  Tbe  law  looks  favorably  upon  and  en- 
courages settlements  made  outside  of  court, 
between  parties  to  a  controversy.  If,  as  in  this 
case,  tbe  parties  have  legal  capacity  to  con- 
tract, the  subject  of  settlement  is  lawful,  and 
the  contract,  without  fraud  or  duress,  is  prop- 
erly and  voluntarily  executed,  the  court  will 
not  interfere.  To  hold  otherwise  would  be  not 
only  to  establish  a  rule  in  violation  of  well- 
settled  principles,  but,  in  effect,  it  would  en- 
able the  court  to  disregard  entirely  settlements 
of  this  character;  for,  if  the  court  can  decree 
that  the  husband  must  pay  more  than  the  par- 
Ues  have  agreed  upon,  it  is  difficult  to  see  any 
reason  why  it  may  not  adjudge  that  the  sum 
stipulated  is  in  excess  of  the  wife's  rec[uire- 
ments,  and  decree  that  the  husband  contribute 
a  smaller  amount.  The  views  expressed  lead 
to  the  conclusion  that  tbe  judgment  appealed 
from  should  be  modified  b^  stritdng  out  the 
provision  terminating  the  force  and~eflect  of 
tbe  separation  agreement,  dated  April  80, 1888. 
It  sbcnild  be  further  modified  by  striking  out 
the  provision  allowing  alimony,  and,  eu  thtu 
modified,  tAejvdffment  $hould  be  aMrmed. 

AD  concur,  except  FoUett*  Ch.  J. ,  dissent- 
ing, and  Bradlegr  and  Hai|^t,  J  J.,  not 
sitting. 

The  following  dissenting  opinion  applies  to 
tiie  above  case  and  to  that  of  (Aark  t.  FotdUk, 
ante,  p.  183. 

Follett,  Ch.  Z,  dissenting: 

I  cannot  assent  to  either  of  these  judgments. 
The  husband  was  by  law  bound  to  support  his 
wifeso  longas  the  maritalrelationezistAd.  As 
a  substitute  for  that  obligation,  the  husband 


contracted  to  pay  fixed  sums  at  stated  times  in 
the  future,  in  consideration  of  which  the  wife 
and  her  next  friend  contracted  to  relieve  the 
husband  from  his  obligation.  The  contract 
arose  out  of  tbe  rights  and  liabilities  of  the 
marital  relation,  was  wholly  executory,  and 
rested  on  tbe  presumptloa  that  tbe  relation  and 
those  rights  and  liabUitfes  would  continue. 
The  judgment  dissolving  the  relation  cut  down 
tbe  consideration  upon  which  the  executory 
stipulations  rested,  and  destroyed  the  contract. 
The  defendant  was  no  longer  under  any  obliga- 
tion to  support  the  ^innff  as  his  wife,  for  she 
was  not  bis  wife.  The  stipulation  of  tbe  wo- 
mau  and  of  her  next  friend,  that  they  would 
save  the  man  harmless  from  hla  obligation  to 
support  her,  was  without  further  foundation  or 
consideration.  Under  tbe  statutes  the  fx>urt, 
upon  the  dissolution  of  the  marriage,  was  free 
to  fix  the  amount  which  tbe  man  should  here- 
after pay  for  tbe  future  support  of  the  woman.. 
It  is  said  tbe  parties  have  contracted  and  have 
not  limited  the  duration  of  the  contract  to  the 
period  during  which  the  relation  of  husband 
and  wife  should  exist.  This  relation  is  initi- 
ated by  contract,  but  when  established  it  ceases 
to  exist  solely  by  virtue  of  tbe  contract,  and 
becomes  a  status  in  which,  and  in  the  obliga- 
tions arising  out  of  it,  the  State  has  an  interest, 
and  public  policy  forbids  that  its  obligations 
shall  be  made  tbe  subject  of  bargain  and  sale, 
like  rights  in  property,  as  may  suit  tbe  caprice 
of  the  parties. 

The  consequences  which  may  flow  from  judg- 
ments affecting  an  institution  which  is  tbe  rec- 
ognized foundation  of  civilization  should  be 
regarded.  Suppose  that  a  husband  and  wife, 
who  have  separated,  afterwards  contract  to  live 
apart,  the  husband  agreeing  to  i>ay  stipulated 
sums  at  fixed  times  for  tbe  support  of  his  wife, 
and  the  wife  and  her  next  friend  contract  to 
save  the  husband  harmless  from  bis  obligation 
to  support  her.  Subsequentiv,  the  wife  lives 
in  open  adultery,  it  may  be  wltn  her  next  friend. 
Under  the  doclrloe  of  these  judgments,  it  seems 
to  me  that  tbe  husband  would  be  compelled  to 
continue  the  payment  for  the  support  of  the 
woman  and  paramour.  But  it  is  said  that  such 
consequences  may  be  prevented  by  the  inser- 
tion of  appropriate  stipulations  in  future  con- 
tracts; but  I  think  consequences  so  pregnant 
with  evil  to  the  marital  relation  ought  not  to  be 
left  to  the  chance  of  contract.  It  must  be  re- 
membered that  we  are  not  dealing  with  executed 
contracts  by  which  property  has  been  conveyed 
in  consideration  of  the  relation,  nor  with  con- 
tracts between  husband  and  wife  resting  upon 
I  their  rights  of  property. 
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Helen  D.  ADAMS,  Beapt., 

IRVINO    NATIONAL   BANK    of  New 
York,  Api^. 

r... -N.  T.....) 

Payment  by  a  wlfle  of  her  hustHUid's 


debt,  induced  by  threats  of  lilsamet  on  tbeeve 
of  tbelr  departure  for  Europe,  and  her  fear  of 
tbe  effect  thereof  on  his  shattered  and  feeble 
health.  Is  made  nnder  suoh  undue  influenoe  that 
she  may  recover  back  the  money  paid  even  If 
then  was  a  lawful  ground  fnrUsamst. 
(December  S,  1889.) 


NoTX.— .det«  done  under  duresa  and  compulMon 
viaube  onnutled. 
Duress,  In  Its  more  extended  sense,  means  tiiat 
degree  of  oonstxalnt  or  danger,  either  actually  In- 

6L.R  A. 


flicted  or  threatened  and  impending,  which  Is  suffl- 
oient,  in  severity  or  In  apprebenslon,  to  overcome 
the  mind  and  will  of  a  person  of  ordinary  firmness. 
Cailtty.  Cent.  217;  2  GreeaL  Ev.>]S88;  Flairigan  v. 
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APPEIAL  by  defenilaDt  from  a  judgment  of 
tbe  Oeneral  Term  of  the  Superior  Court  of 
the  City  of  New  York,  affirming  n  Judgment 
of  the  Trial  Term  in  favor  of  plaintiff  in  an 
action  brought  to  recover  back  money  alleged 
to  have  been  paid  under  undue  influence. 

Statement  by  Brown,  J.: 

Appeal  from  a  judgment  of  the  Gleneral  Term 
of  the  Superior  Court  of  the  City  of  New 
York,  which  affirmed  a  judgment  in  favor  of 
tlie  plaintiff,  entered  upon  a  verdict  of  a  jury. 

Tbia  action  waa  to  recover  mooey  claimed  to 
have  been  obUioed  from  the  plaintiff  by 
threata,  coerdon  and  undue  influence.  Tbe 
facts  out  of  which  it  arose  are  aa  follows:  The 
plaintiff  ia  the  wife  of  Jay  L.  Adams,  who  was 
adjudged  a  bankrupt  in  1878.  The  defendant 
was  a  cFeditor  of  Adams  to  the  amount  of 
several  thousand  dollars.  Adams'  health  was 
broken  as  a  result  of  his  nusfortunes,  and  the 
plaintiff  had  been  advised  to  go  with  blm  to 
Europe,  and  their  passage  bad  been  engaged 
for  June  17.  1879.  Sbortlv  priw  to  this  dat« 
Adams  wu  examined  iu  tne  bankrupt  court 
by  counsel  for  tbe  defendant,  and  the  fact  was 
developed  that  an  entry  on  the  stub  of  his  check- 
book, which  read,  "F,  Munoz,  taxes  and  ex- 
penses," did  not  relate  to  any  "taxes  or  expen- 
ses," and  tiut  Honoz  was  meraly  the  messenger 
who  received  the  money  from  tbe  Bank,  the 
check  having  been  payable  to  bearer.  That 
Adams  hod  received  the  money,  and  had  de- 
livered it  to  a  Mr.  Warner,  with  the  request 
that  it  be  kept  for  him,  and  at  the  time  of  the 
examination  it  was  still  in  Warner's  possession. 
Adanis  claimed  that,  in  secreting  this  money, 
his  intention  was  to  pay  an  indebtedness  to  the 
widow  of  his  brother.  It  had  not  been  applied 
to  that  purpose,  and  he  admitted,  had  it  not  been 
discovered,  he  might  have  changed  his  mind, 
and  applied  it  to  other  purposes.  The  money 
was  obtained  from  Warner  after  this  disclosure, 
and  delivered  to  the  assignee  In  bankruptcy, 
A  few  ,  days  before  tbe  dale  on  which  Adams 


Minneapolis,  98  Hlnn.  i06;  Brown  v.  Pleroe,  74  U. 
S.  7  Wall.  2U  lU  L.  od.  186). 

Compulsion,  to  exouse,  must  be  such  as  deprives 
a  person  of  bis  free  agency.  Com.  v.  Hadler,  11 
Hot.  66;  Com-  v.  Drew,  8  Cush.  279;  Btat«  v.  Bryant, 
U  Ho.  340;  State  v.  Mattbls.  1  HUl,  L.  87;  Com.  v. 
aUlespfe,  7  Berg,  ft  B.  460. 

Text-writers  usually  divide  the  subject  Into  two 
claoscOi  namely,  duress  per  minoB  and  duress  of  im- 
prisonment: and  that  olassiflcation  vas  uniformly 
adopted  In  the  early  history  of  the  common  law, 
and  Is  generally  preserved  fn  the  decisions  of  the 
English  courts  to  the  present  time.'  2  Inst.  482;  2 
RoUe,  Abr.  134;  Brown  v.  Pleroe,  74  U.  S.  7  Wall. 
215  (19  L.  ed.  1S7). 

Duress  p«r  minat,  as  defined  at  common  law.  Is 
where  tbe  party  enters  into  a  contract  (1)  for  fear 
of  loss  of  life;  (2)  for  fear  of  loss  of  limb;  (S)  for 
fear  of  mayhem;  (4)  for  fear  of  Imprisonment;  and 
many  modem  decisions  of  the  vourtslof  that  coun- 
try still  restrict  the  operations  of  the  rule  within 
those  limite.  8  Baoon,  Al>r.  title  Ifuress,  2tS2;  Brown 
V.  Pleroe,  74  U.  8.  7  Wall.  215  {18  L.  ed.  187J. 

Such  circumstances  as  Imposition,  oppression, 
duress,  throats,  undue  Influence,  taking  advantage 
of  neoessltles  or  of  weakness,  and  tlie  like,  as  a 
means  of  Inducing  tbe  party  to  enter  Into  the 
agreement,  or  of  procuring  him  to  exeoute  and 
6  L.  R.  A. 


and  his  wife  were  to  sail  for  Europe,  Adama 
heard  that  the  defendant  and  its  attorney  were 
threatening  to  arrest  him  unless  some  settle- 
ment was  made.  He  immediately  went  to  Mr. 
Castre,  vice-president,  and  a  director  of  the 
tbe  defendant,  and  a  personal  friend  of  Adams 
and  bis  wife,  and  talked  with  him  about  tbe 
arrest,  and  a^ed  him  if  be  would  become  his 
bail,  Castre  consented  to  do  so,  but  suggested 
that  some  settlement  be  made  with  the  Bank, 
and  that  tbe  plaintiff  bad  the  means  to  make 
such  settlement,  and  advised  bim  to  go  to  the 
office  of  the  counsel  of  tbe  Bank,  and  make 
some  adjustment  of  the  claim.  Adams  in- 
formed hu  wife  tlkat  he  liad  heard  he  was  to  be 
arrested  and  she  went  to  see  Hr.  Castre.  She 
testified  to  this  interview,  in  substance,  as  fol- 
lows: That  she  asked  Hr.  Castre  if  he  had 
heard  anything  about  the  arrest,  and  he  said  he 
had.  That  be  had  beard  it  was  the  intention 
of  the  attorney  of  tbe  Bank  to  arrest  her  hus- 
band on  board  the  steamer.  She  asked  if  ber 
husband  had  committed  any  crime,  and  Castre 
replied  that  he  bad  not.  but  that  any  man  could 
be  arrested,  and  asked:  "How  would  yoa 
like  to  have  your  husband  arrested  on  Saturday 
night,  too  late  to  obtain  bail?"  That  Csslre 
proposed  the  settlement,  advised  her  not  to 
consult  a  lawyer,  and  told  her  she  had  nearly 
money  enough  in  the  Irving  Savings  Bank, 
and  that  the  pursuit  woukl  be  wilhdrawD  if 
the  money  was  paid.  She  Airtber  testffledt 
that  she  was  excited,  and  was  willing  to  make 
the  payment  to  save  her  husband.  Plaintiff 
paid  (2,000  to  tbe  Bank,  and  agreed  to  i>ay 
$2,000  more  in  monthly  installments  of  $00 
each.  She  paid  $400,  and  then  refused  lo  pay 
more,  and  subsequently  brought  this  action  to 
recover  back  the  money  that  it  had  obtained 
from  her  by  undue  influence  and  duress. 

Mr.  John  E.  Parsons,  for  appellant: 
Where  there  is  no  actual  arrest  or  imprison- 
ment and  no  actual  force,  and  it  is  claimed 
that  money  was  obtained  or  a  promise  induced 
by  duress  per  tninaa.  it  is  not  sufficient  to  show. 


perform  it  after  It  had  been  voluntarily  entered 
into,  are  grounds  for  annulling  the  contract.  Bmlth 
T.  Bromley,  2  Doug.  606,  note;  Browning  v.  Morris, 
Oowp.  600;  Smith  v.  Cuff,  6  Maule  ft  B.  160;  Atkin- 
son V.  Deaby,  7  Hurtst.  &  N.  894;  Bosanquett  v. 
Dashwood,  Cos.  t.  JMb.  88,  40.  41:  Osborne  v.  Wil- 
liams. 18  Vea.  Jr.  878;  Boyley  v.  Williams,  i  OUT.  688. 

Actual  force  upon  the  person,  or  penonal  zo- 
s^iot,  or  fear  of  penonal  injury  or  Imprison- 
ment, excuses  acts  committed  during  the  continu- 
ance of  such  duress.  United  States  v.  Vlgol,  2  C. 
S.  2  Dall.  846  (1  L.  ed.  406;)  Uaited  States  v.  Haskell, 
4  Wsah.  C.  C.  402;  Brown  v.  Pleroe,  74  U.  8. 7  Wall. 
206  (19  L.  cd.  134j;  Strong  v,  Grannls,  26  Barh.  US; 
State  V.  Leamard,  41  Vt.  585;  Simmons  v.  Trumbo, 
9  W.  Ta.  868;  Skeate  v.  Beale,  11  Ad.  ft  Bl.  068:  Rw. 
V.  Tyler.  8  Car.  ft  P.  616;  1  Btahop,  O.  L.  <th  ed. 
B  846;  1  Whart  Cr.  L.  807;  1  Bouvler,  L.  Plot. 
Duren. 

Tbe  fear  of  Imprisonment  Is  enough  to  constitute 
duress.  2  Inst.  483;  Co.  Litt.  2S8  b;  VIn  Abr.  Vwrem 
(B),  pi.  28;  Com.  Dig.  Pleader,  2  W.  20;  Baoon,  Abr. 
Duress  (A) ;  OiUty,  Cont.  168,  ed.  1886;  WhlteOeld 
V.  Longfellow,  18  Me.  148;  Bddy  v.  Herrln,  17  He. 
838:  1  Cowen,  Tr.  284:  Foshar  v.  Verffuson,  5  HUl, 
VSl. 

Tooonatltote  duress  by  threats  of  WvalairaA, 
the  act  which  tbe  party  seeks  to  avoid  must  have 

Digitized  by  Google 


1680. 


ASAHB  T.  IBTIHS  KaTIQNAIi  BAITK. 


498 


in  order  to  recover  back  the  moaey  or  svold 
the  promise  that  the  threats  were  uttered;  it 
must  also  be  shown  that  they  restraioed  the 
will  of  the  party  against  whom  they  were  ujsed, 
and  induced  the  payment  or  promise,  aud  it 
must  also  be  shown  that  the  ttreat  was*of  an 
unlawful  arrest. 

MetTopotitan  L.  Jtu.  Co.  t.  Meeker,  85  N. 
T.  614;  Story,  Cont.  ^  400;  Knam  v.  Hyde,  60 
Barb.  80;  Farmer  v.  Walta;  2  Edw.  Ch.  601; 
Smith  V.  Bowleg,  66  Barb.  602;  Bolinger  t. 
JEarle,  82  N.  T.  898;  Haynes  v.  Budd.  8  Cent. 
Kep.  449, 103  N.  Y.  872;  Dunham  v.  GriBUoid, 
1  Cent.  Rep.  805,  100  N.  Y.  224. 

Mestn.  Anatin  O.  Fox  and  William  F. 
Seott.  for  respondent: 

If  the  irayee  by  any  threat  or  any  represen- 
tatioo  creates  in  the  mind  of  the  other  any  fear 
or  apprehension,  the  payment  is  not  voluntary, 
and  must  be  refunded. 

Story,  Eq.  Jur.  IStb  ed.  §  289;  Adams,  Doc. 
Eq.  •182;  Heear  v.  Goken,  &  L.  T.  N.  8.  589; 
WiUiamt  v.  Bayley,  U  L.  T.  N.  S.  802;  Inger- 
mU  V.  Boe,  65  Barb.  846;  Ibteyv.  Often,  1  Mew 
Eng.  Sep.  17,  4  It.  L  618;  Ctark  t.  Fts/itr.  1 
Paige.  176;  FtwAay  v.  Ferguton.  5  Hill,  154; 
ISchoiey  T.  MumfoTd,  60  N.  T.  496;  ^nion  v. 
Jerome,  54  N.  Y.  480;  Hchoener  v.  Lismwr,  86 
Hun,  100,  9  Cent.  Rep.  448,  107  N.  Y.  Ill; 
Harris  t.  Garmody,  181  Mass.  54. 

The  situation  of  the  defendant  is  no  better  if 
there  was  ground  for  a  lawful  arrest  of  plaln- 
tilTs  husband. 

Eadie  v.  i  Slimmon,  26  N.  Y.  9;  IngersoU 
V.  Boe,  Clark  v.  Fither  and  Schoener  v.  Li»- 
Mauer,  supra;  Fisher  v.  Bishop,  86  Hun,  lia, 
10  Cent.  Rep.  707,  108  N,  Y.  25;  CoJI^n 
V.  lookout  Bank,  5  Lea.  282,  40  Am.  Rep.  81; 
Taylor  v.  Jagues,  106  Mass.  201;  Jordan  v. 
mioU  (Pa.)  IS  Cent.  L.  J.  S82;  Fin*  Nat. 
Bank  t.  Bryan,  9Z  Iowa.  41. 

Brown,       delivered  the  oplnloo  of  the 

court: 

The  evidence  as  to  the  statements  and  rep- 
resentations  made  to  the  plaintiff  to  induce 


been  done  by  him  throuirli  fear  of  such  threatened 
arrest.  Flaoigan  v.  HianeapoliB,  80  Minn.  406. 

An  anestfora  just  cause  and  under  lawful  au- 
thorltr.  If  tt  be  made  for  uolairful  purposes,  may 
be  construed  a  duress  so  as  to  avoid  a  contract 
which  the  party  made  for  his  deUverance.  Rlcb- 
anlsonlv.  Dnnoan.SN.  B.  OOB;  Ruller,  N.  P.  172;  2 
Inst  4ak  Com.  Dig.  Fteader,  S  W,  19;  Yin.  Abr. 
Durem  (BK  iiL  2S;  Whltefleld  v.  Lonfffellow  and 
Foshay  v.  Ferguaon,  supra. 

XgHMoble  rOtef  from  acts  induced  by  duress  ana 
eoercton. 

Courts  of  equity  relieve  a  party  when  he  does  an 
act  or  makes  a  contract  when  lie  Is  under  tlie  In- 
fluence of  extreme  terror,  or  of  apprebeoston  short 
of  dunes;  for  In  oases  of  this  sort  be  has  no  free 
will  but  stands  InvineuUs.  1  Story,  Eq.  Jur.  1 288. 

Circumstances  of  extreme  neoesBlty  or  distress 
of  a  party,  although  not  accompanlod  by  any  di- 
rect duress  or  restraint,  may  also  overoome  free 
agency,  and  justify  the  conrt  In  setting  aside  the 
contract  on  account  of  some  attending  oppression. 
Whelan  v.  Wbelan,  8  Cow.  687:  Sears  v.  Bbafer,  1 
Barb.  «06,  0  N.  Y.  2TS;  Howell  v.  Ransom,  11  Paige, 
638;  mils  v.MeaBervle,Id.48T,6Denlo,6«0;  Lomer- 
son  V.  JohDston,10OeDt.  Bep.  868, 4i  H.  J.  Bq.  108. 

If  one  par^  aota  under  oppwaalon.  injustloe. 
6L.RA. 


her  to  make  the  settlement  with  the  Bauk 
was  conflicting.  The  jury  were,  however,  en- 
titled to,  and  upon  the  defendant's  appeal  we 
must  assume  they  did,  adopt  the  view  of  the 
transaction  properly  inferable  from  (he  plain- 
tiff's evidence.  This  evidence  justified  the  in- 
ference that  the  payment  to  the  Bank  was  not 
the  free,  onconatTained  and  voluntary  act  of 
the  plaintifF,  but  was  induced  ty^  the  fear  of 
her  husband's  arreat  on  the  eve  of  their  depart- 
ure for  Europe,  and  the  effect  such  an  act 
might  have  upon  his  health,  at  tliat  time  shat- 
tered and  feeble  from  the  misfortune  that  had 
overtaken  him.  It  cannot  be  successfully 
claimed,  in  view  of  the  flndincrffiC  the  jurr,  that 
Mr.  Castre  did  not  act  for  the  Bank.  Although 
perbapB  not  in  the  flist  instance  a  party  to  any 
attempt  to  secure  a  settlement  of  theclaimfrom 
the  plaintiff,  in  all  that  he  did  after  he  Was 
consulted  he  acted  for  the  Bank,  and  he  testi- 
fled:  "Isupposed  Mrs.  Adams  was  able  to  t^e 
care  of  herself.  I  performed  my  duty  towards 
the  Bank,  in  which  I  was  a  stockholder,  and 
let  her  look  aftor  herself."  The  Bank,  hav- 
ing received  the  proceeds  of  the  settlement, 
cannot  now  be  beard  to  deny  Hie  agency 
through  which  it  was  obbdned.  Krumm  v. 
Beach,  96  N.  Y.  898. 

It  is  claimed  by  the  appellant  that  the  plain- 
tiff was  uot  eutiiled  to  recover,  if  tbere  was  a 
lawful  ground  for  the  arrest  of  her  husband;  in 
other  words,  that  a  threat  of  unlawful  arreat 
and  imprisonment  is  necessary  to  ranstitute  a 
duress  per  minas.  This  was  the  strict  com- 
mon-law rule  applied  in  cases  where  the  duress 
was  against  the  person  seeking  to  be  relieved 
from  hiscontract.  But  in  practice  the  narrow- 
ness of  this  doctrine  was  much  mitigated,  and 
money  paid  under  practical  compulsion  was  in 
many  cases  allowed  to  be  recovered  bock,  as, 
for  example,  payment  made  to  obtain  goods 
wrongfully  detained;  excessive  fees,  when  taken 
under  color  of  office;  excessive  charges  col- 
lected for  performance  of  a  doty,  etc.  In  all 
such  cases  there  was  a  moral  coercion  which 
distroyed  the  contract.   The  rule  cited  by  the 


hardship,  undue  Influenoe  or  great  inequality  of 
age  or  condition,  although  he  may  be  fn  fieHcto,  he 
is  not  in  pcai  delictn  and  may  have  relief  in  equity. 
1  Story,  Eq.  Jur.  ■  800;  Osborne  v.  Williams,  18  Vee. 
Jr.  879;  Fbalen  v.  Clark,  19Conn.«ei;  PlnclEStoo  v. 
Brown,  4  Jones,  Bq.  494:  Freelove  v.  Cole,  41  Barb. 
818;  Goodenough  v.  Spenoer,  U  Abb.  Pr.  tt.\».  MS, 
4S  How.  Pr.  847. 

Duress  which  will  avoid  a  contract  Is  either  un- 
lawful  restraint  or  Imprisonment,  or.  If  lawful.  It 
must  be  aooompanled  by  circumstances  of  unneces- 
sary pain,  prlvatloo  or  danger;  or  the  arrest, 
though  made  under  legal  authmrfty,  must  be  for  ma 
unlawful  porpoae  Banford  v.  SombOTger  (Neb^l 
41 H.  W.  jlep.  lUB. 

Money  paid,  utten  recocerobU  back. 

Honey  paid  upon  an  Illegal  oontrect  may,  while 
the  contract  remains  executory,  be  recovered  In 
an  action  for  disafflrmanoe,  and  on  the  ground  that 
the  contract  is  void.  Colton  v.  Tfaurland,  G  T.  B. 
406;  Smith  v.  Btokmore,  4  Taunt.  474;  Hastelow  v. 
Jackson,  6  Bam.  ft  C.  281;  Tlscber  v.  Yates,  II 
Johns,  29;  Yates  v.  Foot,  12  Johns.  18;  Utlcn  Ins. 
Co.  V.  Kip,  8  Cow.  20:  Hunt  v.  Stokes.  4  T.  R.  504; 
Bdgar  v.  Fowler.  8  But,  2SS;  Uorgan  v.  Oroff,  4 
fiarb.GS4. 
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Dec., 


appellant  has  do  application  to  a  case  like  the 
present,  where  money  has  been  obtained  from 
a  wife  by  threats  to  imprison  ber  husband, 
and  none  of  the  cases  cited  by  the  appellant  so 
hold. 

Metropolitan  L.  In».  Co.  t.  MeOcer,  86  N.  Y. 
614,  was  a  case  where  the  defendant  was  held 

to  be  estopped  to  deny  tbe  validity  of  a  mort- 

^^BayiieBV.  Rudd,  88  N.  Y.  361,  and  102 
N.  Y.  872,  8  Cent.  Rep.  440,  the  decisions 
went  upon  the  ground  that  the  note  was  given 
to  componnd  a  felony,  and  the  contract  was 
for  that  reason  illegal. 

8mUh  T.  BovO^,  66  Barb.  608,  was  decided 
on  grounds  similar  to  HayiM  v.  Rudd. 

In  Solinger  v.  EarUi,  83  N.  Y.  893,  plaintiff 
gave  the  note  in  suit  to  induce  the  defendant  to 
sign  a  composition  of  debts  of  a  firm  of  New- 
man &  Bernhard.  The  note  was  transferred 
to  a  bona  fide  holder,  and,  having  been  com- 
pelled to  pay  It,  plaintiff  brought  tbe  suit  to 
recover  from  defendants  the  amount  paid.  The 
court  held  tbe  contract  was  illegal,  and  the 
same  rule  that  would  have  |HOtected  plaintiff 
in  an  action  on  the  note  by  tbe  payees  protected 
the  defendant  in  resistiDj^  an  action  to  recover 
back  the  money  paid  on  it. 

Farmer  v.  Walter,  2  Edw.  Ch.  801;  Knapp 
V.  Hyde,  60  Barb.  Hd;  Dunham -v.  Oritioold,  100 
N.  Y.  234. 1  CenL  Rep.  806;  Qaineey  v.  White, 
68  N.  Y.  870,— were  actions  in  which  the  con- 
tract was  made  by  the  person  against  whom 
the  duress  was  claimed  to  have  been  exerted. 

It  is  not  an  accurate  use  of  language  to  apply 
the  term  "duress"  to  the  facts  upon  which  tbe 
plaintiff  seeks  to  recover.  The  case  falls  rather 
within  the  equitable  principle  which  renders 
voidable  contracts  obtained  by  undue  influence . 
However  we  may  classify  the  case,  tbe  rule  is 
flrmly  established  that,  in  relation  to  husband 
and  wife  or  pareiit  and  child,  each  may  avoid 
a  contract  induced  and  obtained  by  threats  of 
imprisonment  of  the  other,  and  it  is  of  no  con- 
sequence whether  the  threat  is  of  a  lawful  or 
unlawful  imprisonment.  Eadie  v.  SUmmon, 
26  N.  Y.  9,  is  a  leading  authority  on  this  ques- 
tion. In  that  case  an  assignment  of  a  life  in- 
surance policy  was  obtained  by  threats  to  prose- 
cute the  plaintiffs  husband  criminalhr  for 
embezzlement.  The  husband  whose  life  was 
insured  having  died,  the  action  was  brought  to 
determine  the  ownership  of  the  mcmev  due 
from  the  insurance  company.  Judge  Smith, 
who  delivered  the  opinion  of  the  court,  says: 
"The  assignment  from  the  plaintiff  lo  the  de- 
fendant was  most  clearly  extorted  by  a  species 
of  force,  terrorism  and  coercion  which  over- 
came free  agency;  in  which  fear  sought  secu- 
rity in  concession  to  threats  and  to  apprehen- 
sions of  injury.  It  was  made  as  the  only  way 
of  escape  from  a  sort  of  moral  duress  more 
distresBUig  than  any  fear  of  bodily  injury  or 
physical  constraint  ...  A  deed  ezeculed  at 
such  a  time,  under  such  circumstances,  should 
he  deemed  obtained  by  undue  influence,  and 
ought  not  to  stand." 

Five  judges  appear  to  have  concurred  In  tbe 
part  of  tbe  opinion  quoted.  Judge  Denio  con- 
curred on  the  ground  that  the  puicy  was  not 
assignable,  and  Judge  Wright  dlssraited.  The 
case  was  cited  as  an  examue  of  duress  of  per^ 
son  In  Pegter  v.  JVew  Tork,  70  N.  Y.  601,  and 
6  L.  K.  A. 


as  an  authority  for  avoiding  a  note  obtained  by 
duress  in  OAorn  v.  Robbint,  86  N.  Y.  371.  It 
has  frequently  been  cited  in  the  supreme  court 
(Fteherv.  .0i:siW,86  Hun,  114;  Uaynet-r.  Rudd^ 
80  Hun,  2S7;  Iiigertotl  v.  Roe.  66  Barb.  867; 
Sehoener  v.  Litaemer.  86  Hun,  102),  and  in 
other  States,  and  in  the  text-books,  and  baa 
thus  become  a  leading  authority  upon  the  ques- 
tion imder  discussion.  It  is  nowhere  suggested 
in  that  case,  either  in  tbe  facts  or  in  the  opin- 
ion, that  it  was  necessary,  to  sustain  the  judg- 
ment in  favor  of  tbe  plaintiff,  that  tbe  threat 
must  have  been  of  an  unlawful  or  illegal 
arrest.  For  all  that  appears,  the  husband 
was  guilty  of  the  charge  made,  and  on  that 
assumption  it  Is  peculiar^  like  the  case  at  bar. 
Other  authorities  sustain  the  same  principle. 

In  Ha^nee  v.  Rudd,  30  Hun,  337,  it  was  said: 
"  We  think  that  when  threats  of  a  lawful  pnw- 
ecution  are  purposely  resorted  to  for  the  pur- 
pose of  overcoming  the  will  of  the  party  threats 
ened  by  intlmidaung  or  terrifying  him,  they 
amount  to  such  duress  or  pressure  as  will  avdd 
a  contract  thereby  obtained."  This  statement 
of  the  law  was  not  disturbed  by  this  court,  tbe 
reversal  being  put  on  other  grounds. 

In  Schoener  v.  Litmuer,  107  N.  Y.  Ill,  9 
Cent.  Rep.  443,  a  bond  and  mortgage  was  ob- 
tained from  the  mortgagor  by  the  threat  that, 
unless  it  was  given,  his  son,  who  was  charged 
with  embezzlement,  would  go  to  state's  prison. 
The  mortgage  was  set  aside,  and  this  court  sns- 
tained  the  judgment.  After  stating  the  facts, 
it  was  said  by  Judge  Rapallo:  "On  the  merits 
this  judgment  is  sustained  by  Bayley  v.  WiU- 
iamt,  4  Gifl.  688,  affirmed,  L.  R.  1  H.  L.  300, 
and  Davie*  v.  London  <fe  P.  M.  Int.  Cb.ij.IL 
8  Ch.  Div.  469."  The  first  case  cited  hiy  Judge 
Rapallo  fully  sustains  the  recovery  in  the  case 
at  bar. 

In  Edrria  v.  Carmody,  181  Mass.  61 .  a  mort- 
gage was  obtained  from  a  father  on  the  threat 
that  his  son,  who  was  charged  with  forging- 
his  father's  name  to  notes  held  by  tbe  plainti^ 
would  be  sent  to  the  state  prison.  It  was  held 
that  the  father  could  avoid  the  mortgage  on 
tbe  ground  that  it  was  made  to  relieve  the  sob 
from  duress.  Bee  also  Tavlor  v.  Jaquet,  106 
Mass.  291. 

In  none  of  tbe  cases  cited  was  It  sugeested 
that  tbe  threat  which  induced  the  making  of 
tbe  contract  was  of  an  illegal  prosecution  or 
an  unlawful  arrest,  and  in  most  of  them  it  ap- 
pears that  the  person  chained  with  an  offense 
was  guiltv.  The  principle  which  appears  to 
underlie  all  of  this  class  of  cases  Is  that,  when- 
ever a  party  is  so  situated  as  to  exercise  a  con- 
trolling influence  over  the  will,  conduct  and 
interest  of  another,  contracts  thus  made  will  be 
set  aside.  I  Story,  Eq.  Jur.  S§  339-251:  3 
Pom.  F^.  Jur.  942,  943;  Lomerton  v.  J<Aii- 
Uon,  44  N.  J.  Eq.  98, 10  Cent.  Rep.  868;  Inger- 
toU  V.  Roe,  65  Barb.  846:  Ftther  v.  BMob,  86 
Hun,  112, 108N.Y.  26,  lOOent.  Rep. 707:  Barrg 
V.  Equitable  L.  Avnir.  Society,  59  N.  Y.  687. 

In  the  last  case  cited  it  was  said : '  'Where  there 
exist  coercion,  threats,  compulsion  and  undue 
iofluence,  there  is  no  volition.  There  is  no 
intention  or  purpose  but  to  yield  to  moral 
pressure,  for  relief  from  it.  A  case  is  presented 
more  analogous  to  a  parting  with  property  by 
robbery.  No  title  is  made  through  a  poases- 
sfonthus  acquired." 
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It  was  not  error,  therefore,  for  the  court  to 
deny  the  motion  to  disi^n  the  complaini  od  the 
ground  that  there  waa  no  evideoce  tbat  the 
money  waa  paid  under  duress.  Upon  the  evi- 
dence it  was  a  question  of  fact  whether  the 
agreement  waa  executed  and  the  money  paid  in 
consequence  of  threats  and  undue  influence. 
Dunham  t.  6ritaotd,m  N. Y.  S34,l  Cent.  Rep. 
SOS. 

If  the  money  was  paid  by  the  plaintiff  through 
fear  produced  hy  Mr.  Castre's  representations 
that,  if  the  claim  was  not  settled  her  husband 
would  be  arrested  and  imprisoned,  the  payment 
waa  not  a  Toluntary  one,  and  the  defendant 
obtained  no  title  to  the  money  received.  This 
question  was  settled  in  plalotlflfe  favor  by  the 
Terdict  of  the  jniT. 

The  point  maoe  by  the  appellant,  that  the 
transaction  was  a  compounaing  of  a  felony, 
does  not  appear  to  be  raised  by  any  appro- 
priate exception  in  tbe  case.  It  was  not  sug- 
gested on  the  trial  either  in  tbe  motion  to  dis- 
miss or  in  tbe  requests  to  charge.  There  was 
no  instruction  asked  or  giran  to  the  jury  on  the 
subject.  The  question  Is  therefore  not  before 
this  court. 

Upon  tbe  question  of  ratiflcalion  the  court 
inalructed  the  jury  as  follows:  "Before  there 
can  be  a  ratification  to  prevent  her  recovery  in 
this  action  there  must  be  some  distinct  act  of 
hers,  after  knowledge  of  the  facia,  and  knowl- 
edge by  her  that  she  had  a  right  to  rescind 
tbe  agreement."  An  exception  was  taken  to 
this  part  of  tbe  charge,  ana  the  claim  is  now 
made  tbat  this  court  should  hold  as  matter  of 
law  that  plaintifT  had  waived  her  claim.  The 
defendant  appears  to  have  acquiesced  in  tbe 
submission  of  this  question  to  the  jury  as  one 
of  fact  for  their  determination.  It  was  not 
made  one  of  the  grounds  of  the  motion  to  dis- 
miss. In  part,  at  least,  the  charge  of  the  court 
was  correct.  I  do  not  understand  tbe  teamed 
counsel  for  the  appellant  to  criticise  tbat  part 
of  the  charge  relating  to  ratification  by  some 
act,  "after  knowledge  of  tbe  facts."  If  any 
qualification  waa  proper  in  the  expression  as 
to  her  "knowledge  .  .  .  that  she  had  a  right 
to  rescind,"  it  was  the  duty  of  tbe  appellant  to 
suggest  it.  A  general  exception  cannot  be  sus- 
tamed.  Smedis  v.  Brooklyn  <fe  R.  B.  R.  Co.  88 
N.  Y.  15;  Dovle  v.  A'ew  York  Eye  <ft  Ear  In- 
pmary,  80  N.  Y.  684. 

We  have  carefully  examined  the  exceptions 
to  tbe  admission  of  testimony,  and,  while  some 
of  tbe  evidence  was  immaterial,  we  think  none 
of  tbe  rulings  are  of  a  character  to  call  for  a 
reversal  of  the  judgment. 

All  concur,  except  Bradlajrp  J. ,  uot  voting. 


Hary  J.  DARROW,  Se^t, 
FAMILY  FUND  'SOCIETY,  Appt. 

(....N.  Y  ) 

1.  The  beneficiary  in  a  certllWmte  of 
'  memberahip  In  a  benefit  aoctoty  by 


which  tbe  society  contracts  to  pay,  upon  the 
death  of  the  member  holding  the  certiQcate,  a 
oertalD  sum  to  be  obtained  by  an  aaBeasntent  up- 
on its  snrvlvlnffmeniben,  need  not  resort  to  eq- 
uity to  compel  the  maldnff  of  an  aaseesmeot  In 
case  the  society  fails  to  make  the  same,  and  ooq- 
eequeatly  hoe  do  money  with  which  to  pay  the 
claim  when  It  is  due;  but  he  may  sue  directly 
upon  the  contract. 

8.  Lack  ofsoffieient  money  In  the  death 
ftind  to  pay  a  claim  on  an  insuranoe  oerti- 
floate  Is  no  defense  to  an  action  at  law  to  recover 
tbe  amount  due  thereon,  although  the  promise 
was  to  pay  from  the  death  fund,  where  hy  tbe 
some  contract  tbe  association  undertook  to  make 
a  call  upon  Its  members  If  the  fund  was  InsulB- 
cfen  t  to  meet  tbe  dahn  when  It  became  duew 

8.  Boidde  la  not  a  erime  under  Penal  Code, 
H  172. 178,  which  make  ttaorimeto  attempt  to 
commit  suicide. 

4.  A  contract  of  Inmranee  will  be 
•trletlyetmstnied  as  against  the  insurer  for 
tfae  purpose  of  upholding  It. 

6.  Tbe  death  by  anieide  of  a  person  in- 
•ored  does  not  render  the  policy  void  under  a 
provision  that  it  shall  be  void  If  the  member  die 
"in  violation  of  orat^mpt  to  violate  any  crim- 
inal law,"  although  the  attempt  to  commit  sui- 
cide Is  made  a  crime  by  statute,  where  tbe  stat- 
ute does  not  cover  a  case  of  suicide  actual:^ 
acoomplisfaed. 

rNovember  SB,  UM.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  tbe  Supreme  Court, 
Third  Department,  affirming  a  judgment  of 
the  Saratoga  Circuit  in  favor  of  plaintiff  in  an 
action  npaa  a  mutual  benefit  certificate,  and 
also  aflSnning  an  order  denying  defendant's 
motion  for  new  trial.    Jffirmed. ' 
Tbe  case  is  sufficiently  stated  in  the  opinion. 
Mr.  Oeorife  WUeox.  for  appellant: 
Where  there  is  a  promise  to  pay  out  of  a  par- 
ticular fund,  the  promisee  is  restricted  to  tbe 
fund  thus  specified,  and  has  no  remedy  if  tbe 
fund  does  not  come  into  the  promisor's  posses- 
sion. 

Wharton,  Cont  %  698;  Munger  t.  Gannon, 
61  N.  Y.  251:  Smll  v.  Cheney,  88  111.  368;  At- 
kiiitoH  V.  Mnvks,  1  Cow.  091;  1  Edwards,  Bills 
and  Notes,  3d  ed.  g  157. 

If  at  tbe  death  of  the  member  the  fund  is  in- 
suflQcient  to  pay  the  claim,  tlie  only  obligation 
Is  to  levy  one  assessment  upon  tbe  memlMrs  to 
meet  the  claim.  The  remedy  is  not  an  action 
at  law  to  recover  what  would  be  the  amount  of 
an  assessment  If  made,  but  in  equl^  to  compel 
an  assessment. 

Bailey  v.  Mui.  Ben.  Asto.  71  Iowa,  689; 
ftmitk  V.  Covenant  Mut.  Ben.  Atso.  of  Oaie$- 
burg  (Wis.)  24  Fed.  Rep.  685;  Eberie  t.  Kauf- 
fM,  2  How.  Pr.  N.  8.  488. 

Tlie  bond  or  agreement  in  suit  provides  that 
the  same  shall  be  void  If  the  member  named 
therein  shall  die  in  violation  of  or  attempt  to 
violate  any  criminal  law  of  the  Htate.  For  tbe 
construction  of  such  clause  see  Bradley  v.  Mut. 


Nora.— Xi^e  Insurant,  death  eaiwcl  by  crime. 
Death  by  execution  of  a  sentence  of  death  for 
felony  avoids  a  contract  of  life  Insurance  on 
grounds  of  public  poHoy,  although  there  la  no  ex- 
preflsexemptlonofUablUtyinsucboaBe.  Amicable 
6  L.  R.  A. 


Society  V.  BoUand.  2  Dow.  ft  C.  1,  i  BllflAi.  N.  R.  IM- 
The  phrase  'in  known  violation  of  any  law" 

means  a  voluntary  criminal  act.  Cluff  v.  Hut  Ben. 

L.  Ins.  Co.  18  AUen,  aOH,  OB  Mass.  817. 
Bat  see.  In  oonneotlon  with  tbe  case,  Bradley  v. 
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Ben.  L,  Ins.  Co.  45  N.  T.  433;  Murray  v.  New 
Y&rk  L.  ln».  Go.  96  N.  T.  614. 

James  H.  Darrow  committed  tbe  acts  de- 
scribed in  Penal  Code,  %  174,  and  which  sec- 
tion 178  declares  to  t>e  criminal  acts;  and  tbe 
death  vaa  the  direct  result  of  auch  violation  of 
.aw. 

Mr.  Edcw  T.  BrMkctt,  for  respondent: 
Tbe  clfum  that  the  plaintiff  diould  have  in- 
stituted some  proceeding,  equitable  or  other- 
wise,  to  compel  tbe  levy  of  an  aasessmeot  lo  pay 
her  claim,  instead  of  brinj^ng  an  action,  is  not 
tenable. 

See  Freeman  v.  Nat.  Ben.  Society,  42  Huo, 
252;  (TBrien  v.  Home  Ben.  Society,  51  Hun, 
495;  Futmer  T.  Union  Mut.  Aato.  12  N.  Y.  8. 
R.  847;  Sankinton  v.  Page,  13  N.  Y.  Civ. 
Pror.  Rep.  279;  Fiisgeratd  v.  EquitaUe  Reserve 
F.  L.  Aftso.  34  N.  T.  8.  R  498;  Smith  v.  Buf- 
falo, 44  Hun,  156;  Baldwin  v.  Otwego,  3  Keyes, 
188-186;  Beard  v.  Brooklyn  Z\  Barb.  143;  Peck 
T.  EquiuaU  Aee.  Am.  52  Hun,  S6S. 

Tbe  solcide  of  an  Insured  is  no  defense  to  a 
policy,  unless  It  is  so  stipulated  and  provided 
in  the  policy. 

Patrick  v.  MeeeUiorL.  Int,  Oo.  67  Barb.  303; 
Fiteh  T.  Am.  Popular  L.  Ifu.  Oo.  tS»  N.  Y. 
557. 

The  laoguage  used  does  not  contemplate  sui- 
cide. 

See  Pahiek  v.  BteOtior  L.  Ina.  Co.  fSl  Barb. 
208;  Darrow  v.  Fami^  Fund  Society,  42 
Hnn.  246;  Meaeham  v.  New  York  State  Mut. 
Sen.  Amo.  46  Hun.  868. 

Brsidl^,  J.,  delivered  the  opinion  uf  tbe 

court: 

The  defendant  Is  an  Insurance  Association, 
organized  pursuant  to  chapter  175,  Laws  1888. 
On  January  14,  1886,  James  H.  Darrow  was 
admitted  as  a  member  of  the  association  bv  a 
certificate  and  policy  or  undertaking,  whereDy, 


upon  the  terms  and  cobdilions  mentioned  in  it. 
the  defendant  bound  itself  „to  pay  to  the  plain- 
tiff, within  sixty  days  after  the  requisite  proof 
of  death  of  such  member,  $5,000  "from' the 
death  fund  of  tbe  Society  at  tbe  time  of  said 
death,"  as  in  tbe  policy  "mentioned  and  pro- 
vided." This  memberdied  in  December,  1885. 
The  defendent  denies  its  liability  to  the  plain- 
tiff; and  one  of  Its  alleged  defenses  is  that  the 
money  in  its  death  fund  at  the  time  of  the 
death  of  Darrow  was  not  sufficieDi  to  pi^  the 
claim. 

By  the  contract  it  is  provided  that,  whenever 
the  death  fund  is  insunlcieot  to  meet  the  exist- 
ing; dainiB  by  death,  "a  call  shall  be  made  upcm 
this  entire  cfaas  of  membership  in  force, "in  tbe 
manner  provided,  "for  a  mortuary  payment  as 
per  mortuaiT  rates,"  referred  to,  "buinot  more 
than  one  call  shall  be  made  to  meet  one  death;" 
and  that  80  per  cent  of  the  net  amount  received 
from  the  call  shall  be  deposited  in  a  bank,  and 
be  used  for  payment  of  death  clalou  only,  and 
the  remaining '20  per  cent  shall  be  set  apart  as 
a  reserve  fund,  to  meet  any  contingency  that 
may  arise  by  reason  of  extra  mortality;  and 
that  such  reserve  fund,  so  accumulated,  shall, 
at  the  time  and  io  tbe  manner  mentioned,  be 
apportioned,  and  the  surviving  members  credit- 
ed witb  it.  The  members  pay  an  admission  fee 
and  annual  dues,  which  produce  a  fondforex- 
penses;  but  the  death  fund  is  supplied  by  a»- 
sessment  calls  upon  the  members,  and  they  are 
required  to  pay  within  thirty  days  from  the  date 
of  the  notice  or  call  for  payment.  Thus  tbe 
association  Ks.  enabled  to  make  collection,  after 
tbe  death  of  a  member,  io  time  to  meet  the  en- 
gagement assumed  by  the  contract,  by  which 
ft  may  take  siztv  days  to  pay  tJie  beneflciaiy. 

It  is  contended  by  uie  connwl  for  the  defend- 
ant that  its  liaUlity  in  an  action  at  law  upon  its 
contract  Is  dependentupon  money  being  In  the 
death  fund,  applicable  to  the  payment  of  the 


Hut  Ben.  L.  Ins.  Co.  45  N.  Y.  US.  artatngr  upon  the 
enme  state  of  fact^.  In  wfaJoh  the  point  Is  not  de- 
cided. Contra,  Bloom  v.  Franklin  L.  Ins.  Co.  97 
Ind.  478,  boldlQg  that  the  phrase  appllea  also  to  a 
known  vhdatlon  of  a  positive  law  of  a  oivfl  char- 
acter. 

Tho  death  of  the  Insured  by  a  shot  from  the  pis- 
tol  of  a  person  upon  wbom  he  and  lila  brother  had 
committed  a  violent  assault  Is  in  ooneequeooe  "of 
the  violation  of  the  laws,**  whether  the  pistol  was 
dlsobsTxed  IntentlODaUr  or  by  accident.  Murray 
V.  New  York  Life  Ins.  Co.  96W.  Y.  617. 

The  death  of  an  Intoxicated  man  who  was  kilted 
while  making  an  ■asault  upon  bis  brother's  wife, 
by  a  triow  from  his  brother,  will  not  make  an  In- 
suranco  company  liable  on  a  policy  providing:  that 
It  shall  be  forfeited  in  ease  of  death  by  reason  of 
Intemperance  or  while  engaged  In  the  known  vio- 
lation at  law.   Bloom  v.  Franklin  L.  Idb.  Co.  supra. 

One  killed  under  circumstances  which  make  the 
person  causing  his  death  guilty  of  a  felony,  al- 
though he  had  previously  been  engaged  In  an  al- 
ternation with  him,  does  not  die  In  the  '^known 
violation  of  tiie  law"  so  as  to  avoid  the  policy 
(Harper  v.  Phoenlz  Ins.  Co.  18  Ho.  109,  1»  Mo.  608): 
nor  does  one  killed  In  lawful  self  defense.  Overton 
V.  St.  Louis  Hut.  L.  Ins.  Co.  SB  Mo.  US. 

One  killed  just  as  he  was  about  to  go  away  from 
a  house,  after  be  had  committed  adultery  with  a 
woman,  by  her  husband  who  was  separated  from 
her,  does  not  die  "In  oooseqiienoe  of  his  riolatton 
of  any  law,"aBhiB  offense  hi  oonuattttns  adoltery 
6L.aA. 


was  then  a  past  act.  Ooetsman  v.  Connecticut 
Hut.  Ins.  Co,  8  HUD,  617,  ft  Thorn  p.     C.  B7X. 

Sulolde  to  avoid  arrest  for  crime  does  not  avoid  a 
policy  conditioned  to  t>e  void  If  the  anored  shall 
die  In  oonaequenoe  of  the  "violation  of  any  crim- 
inal law."  Kerr  v.  Minnesota  Hut.  Ben.  Asbo.  8V 
Minn.  174. 

Death  by  asaaeslnatioa  Is  covered  by  an  Insur- 
ance against  death  by  external,  violent  and  acci- 
dental means.  Hutohcraft  v.  Travelers  Ina.  Co.  8V 
Ky.  800, 28  Am.  L.  Reg-  4S. 

But  the  insurer^s  liability  therefor  Is  exdaded  by 
an  exception  against  UablUty  for  "Intentlooal  In- 
Jurlee  Inflicted  by  the  Insured  or  any  other  person." 
Trai-elers  Ins.  Qo.  v.  HcOonkey,  127  U.  8.  SSI  (81  L. 
ed.  SOB);  HutohoraCt  v.  Travelecs  Ins.  Co,  ST  Kj.SOO, 
SB  Am.  Beff.  U;  Plsoher  v.  Tnvelen  lae.  On.  77 
Cal.24(t. 

An  exception,  lo  Insurance  on  a  slave,  of  death 
"1^  means  of  Invasion,  inaurreotloo,  riot  or  drll 
commotion,  or  of  any  military  or  usurped  author- 
ity or  by  the  hands  of  Justice,"  does  not  exempt 
from  liability  for  his  death  while  a  fuirltlve  in 
armed  resistance  to  patrols  attempting  to  eaptore 
him.  SpruUl  v.  Nortii  Carolina  Hut;  L.  Ins.  Co.  1 
Jones,  L.  US. 

Bee  further,  as  to  intentional  injuries,  a  portion 
of  the  note  to  Paul  v.  Travelers  Ins.  Go.  8  L.  B.  A. 
Ml,  112  N.  Y.  47X;aleo,BB"toviolatioDe(tf  law,"  note 
to  BlackBtone  v.  Standard  L.  tt  Aoo.  Ina.  Oo.  (WahJ 
8L.B.A.4BII. 
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claim;  and  that  the  extent  of  such  liability, 
wiUiin  the  atipolated  sum,  1b  measnxed  the 
amodnt  in  that  fund  so  applicable  at  the  time 
of  the  death  of  the  member  on  account  of 
whose  death  the  beDeficiarf  seeks  to  recover. 
It  is  further  argued  that  if  the  Association  fail 
to  make  the  call,  by  way  of  assessment  of  the 
members,  to  supply  the  death  fund  to  meet  the 
demand  upon  it,  the  remedy  of  the  beneficiaiy 
is,  in  equity,  to  require  the  defendant  to  pro- 
ceed to  make  the  aaseasment. 

While  the  promise  to  pay  was  to  do  so  from 
the  death  fund  at  the  time  of  the  death  of  the 
member,  the  defendant,  also,  by  the  same  con- 
tract, undertook  to  make  the  call  upon  the 
members,  if  that  fund  then  was  insufficient  to 
meet  the  claim.  The  reasonable  conatruction 
of  tiieae  proTiaions,  in  view  of  the  apparent  pur- 
pose of  the  contract,  is  that  the  Association 
should  pay  the  amount  to  which  the  beoeficiary 
might  be  entitled,  and  that  it  be  paid  from  the 
death  fund,  if  that  is  sufflcieni  at  the  time  of 
death,  and,  if  not,  the  amount  should  be  pro- 
duced through  the  means  provided  for  assess- 
ment of  the  members  for  the  purpose.  This  is 
thedutv  of  the  defendant  when  the  beneficiary 
is  entitfied  to  pigment,  and  it  arises  upon  the 

? roper  information  of  the  death  of  the  member, 
'hu  duty  is  tbe  contract  undertaking  of  the 
defendant,  supported  bv  the  power,  without 
any  order  or  direction  of  the  court,  to  enable  it 
to  perform  its  promise  to  pay.  Its  purpose  is  to 
supply  tbe  means  to  do  so;  and  there  is  no  well- 
founded  reason  to  supptnt  the  claim  that  the 
sole  remedy  of  a  bencmciary  entitled  to  pay- 
ment is,  in  a  court  of  equity,  to  compel  the 
Society  to  make  the  call  upon  the  members. 

The  only  method  by  which  the  defendant  can 
supply  itself  with  the  means  of  perforraiufc  its 
engagements  to  pay  death  claims  is  by  assess- 
ment. And  it  is  within  the  contemplation  of 
tbe  parties,  as  represented  by  tbe  provteions  of 
the  contmct,  that  the  instrumentalities  fur- 
nished will  he  employed  by  the  Association  to 
enable  it  to  do  so;  and  it  cannot  rely  upon  its 
failure  to  perform  its  plain  dnty  in  that  respect 
to  defeat  a  recovery. 

In  this  case,  for  reasons  which  will  be  re- 
f^red  to,  the  defendant  did  not  intend  to  pay 
the  claim  In  Question,  or  any  portion  of  it.  and 
therefore,  as  la  evident,  purposely  omitted  to 
exercise  the  means  provided  toraue  the  money 
to  pay  the  plaintift.  Wbat  has  already  been 
said  tends,  to  some  extent,  to  meet  the  conten- 
tion that  a  death  claim  is  payable  out  of  a  par- 
ticular fund,  designated  as  the  "death  fund," 
and  that  upon  It  depends  tbe  amount  of  recov- 
ery. The  principle  sought  to  be  applied  in 
support  of  that  proposition  is  not  applicable  to 
the  extent  easentlat  to  its  availability  as  a  de- 
fense. The  plaintiff  In  the  complaint  alleges 
that  "the  defendant  lias  a  sum  suflScient  in  its 
death  fund  to  pav  the  said  sum  so  due  to  the 

ftlaintiff,  or,  if  It  has  not,  has  members  enough 
iable  to  <»11  for  assessment  to  pay  the  same  to 
tbe  plaintiff  in  full."  And  it  clearly  appeared 
by  the  evidrace  that  a  sinele  assessment  of  the 
members  liable  to  call  at  the  time  of  the  death 
of  Darrow,  on  account  of  this  claim,  at  the 
mortuary  rates  prescribed,  would  have  pro- 
duced a  sum  in  excess  of  tbe  amount  which  the 
defendant  undertook  by  the  poticv  to  pay  tbe 
plaintiff.  And  it  must  be  assumed  In  this  case, 
6  UR.A. 


as  nothing  appears  to  the  contrary,  that  the 
collection,  through  tbe  means  ivovided,  of  the 
requisite  amount,  was  dependent  on  no  contin- 
gency, and,  therefore,  the  funds  were  and  are 
at  tbe  command  of  the  defendant  to  make  tbe 
payment.  The  assertion  of  the  defendant  that 
It  bas  not  sufficient  funds  applicable  to  that 
purpose  in  band  to  do  so  is  founded  upon  its 
failure  to  perform  the  dutyj  imposed  upon  it  by 
the  contract,  and  which  it  undertopk  to  per- 
form, provided  the  plaintiff's  aliesed  claim,  re- 
sulting from  the  death  of  the  member, was  ralid. 

It  was  alleged  as  a  defense,  and  the  defend- 
ant offered  to  prove  on  the  trial,  that  the  mem- 
ber, Darrow,  died  from  the  effects  of  poison 
taken  by  him,  and  which  was  administered  by 
himself,  with  intent  to  take  his  own  life.  The 
evidence  was  excluded,  and  exception  taken. 
The  fact  that  he  committed  suicide  was  no  de- 
fense, unless  it  came  within  some  condition  of 
contract  of  insurance  relieving  the  defendant 
from  liability  in  such  case,  fiieh  v.  Am. 
Popular  L.  Int.  Go.  69  N.  Y.  667. 

The  provision  relied  upon  to  support  the  de- 
fense so  alleged  is  the  provision  in  the  contract 
that  it  should  "Ik  void  if  the  member  herein 
shall  die  in  consequence  of  a  duel,  or  by  the 
hand  of  justice,  or  in  violation  of,  or  attempt 
to  violate,  any  criminal  law  of  the  United 
States,  or  of  any  State  or  country  in  which  the 
member  herein  named  may  be."  Tbe  death  of 
Darrow  was  in  this  State.  At  common  law, 
suicide  was  a  crime,  and  the  consequence  was 
the  forfeiture  of  the  chattels  real  and  personal 
of  i\\Gfao  dete.   4BI.  Com.  190. 

It  is  not  a  crime  in  this  State.  Penal  Code, 
g§  172,  178. 

The  attempt  to  commit  suicide  is  made  a 
crime  by  tbe  Statute,  which  provides  that  "  a 
person  who,  with  intent  to  take  his  own  life, 
commits  upon  himself  any  act  dangerous  to 
human  life,  or  which,  if  committed  upon  or 
towards  another  person,  and  followed  by  death 
as  a  consequence,  would  render  the  popetrator 
chargeable  with  homicide,  is  guilty  of  attempt- 
ing suicide"  (Id.  §  174),  and  is  guilty  of  a  felony 
punishable  by  imprisonment,  etc.    Id.  178. 

While  the  attempt  to  commit  suicide  la  a 
crime,  tbe  accomplishment  of  the  purpose  to  do 
80  Is  nok  It  1b  with  much  force  ursed  on  the 
part  of  the  defendant  that  the  criminally  un- 
lawful attempt  preceded  the  death,  and  that 
it  was  no  less  a  violation  of  law  because  such 
was  the  result  or  consequence  of  it;  that,  whether 
successful  or  unsuccessful,  there  was  an  at- 
tempt within  the  Statute.  Although  that  may 
be  so  in  some  sense,  in  common  parlance,  an 
attempt  to  commit  crime  imports  a  puipose, 
not  fully  accomplished,  to  commit  it.  It  is  the 
attempt  to  commit  suicide  that  is  the  crime, 
white  the  taking  one's  own  life  is  no  violation 
of  the  criminal  law.  The  attempt,  in  such 
case,  to  commit  crime  would  be  merely  an  un- 
accomplished purpose  to  attempt  suicide,  snd 
therefore  the  peculiarity  of  the  offense  referred 
to  is  such  that  it  cannot  come  within  the  pro- 
vidon  of  the  Statute  that "  a  person  may  be 
convicted  of  an  attempt  to  commit  a  crime, 
although  it  appears  on  the  trial  that  the  crime 
was  consummated,  unless  the  court,  in  its  dis- 
cretion, discharges  the  jury,  and  directs  the 
defendant  to  be  tried  for  tbe  crime  itself."  Id. 
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Ab  the  attempt  to  commit  suicide  is  the  only 
crime  involved  in  the  purpaie  and  act  of  a 
party  having  in  view  the  taking  his  own  life. 
It  is  not  seen  how  there  can,  in  the  law,  be 
recognized  an  attempt  to  commit  the  crime; 
for  whatever  may  be  done  with  the  intent  and 
purpose  of  sttlclde  is  involved  tn  the  attempt 
to  do  it,  and  thus  constitutes  an  ingredient  of 
the  main  and  only  offense.   It  must,  for  the 

Eurpose  of  question  here,  be  assumed  that 
(arrow  had  the  purpose  of  taking  his  own 
life,  and  that  he  fully  accomplishea  such  pur- 
pose. The  result  of  his  act,  loflueDced  by  such 
intent,  then,  was  his  death.  By  the  act  of 
taking  his  own  life  he  violated  no  criminal  law, 
unless  the  attempt  to  do  it  may  be  distin- 
guished from  the  act  accomplishea.  An  act  is 
characterized  by  the  purpose,  when  ascer- 
tained, of  the  party  doing  it,  or  by  its  result. 
If  the  act  fail  to  accomplish  its  purpose,  it  con- 
stitutes an  attempt;  but  if  the  result  of  it  is  the 
consummaUon  of  the  purpose,  the  act  is  not 
commonly  derignated  as  ao  attempt.  The 
common  acceptation  of  terms  used,  and  which 
do  not  necessarily  have  a  technical  meaning,  is 
entitled  to  some  consideration  in  the  construc- 
tion of  contracts,  where  the  intention  of  the 
parties  is  sought  for,  as  it  must  be,  in  the  lan- 
l^uage  employed.  For  the  purpose  of  u|}bold- 
ing  the  contract  of  insurance,  its  provisions 
will  be  strictly  construed  as  against  the  in- 
surer. MeMatter  v.  NortJi  America  Jns.  Co.  5fl 
N.  T.  323;  JHUd>er  v.  Home  L.  Int.  Co.  69  N. 
Y.  25fl. 

When  its  terms  permit  more  than  one  con- 
struction, that  one  will  be  atjppted  which  sup- 
ports its  validity  {Coyne  v.  Weaoer,  84  N.  Y. 
886);  and  it  is  only  when  no  other  is  permissible 
by  the  language  used  that  a  construction 
which  works  a  forfeiture  will  be  given  to  such 
an  instrument.  Hitelieoek  v.  NoTtli  Weetern 
Itu.  Co.  36  N.  Y.  69;  Griffey  v.  JVci*  York 
Cent  Ine.  Go.  1  Cent.  Rep.  528,  100  N.  Y.  417. 

The  reason  assigned  for  such  rule  of  con- 
struction is  that  the  Insurer  is  supposed  to  have 
cfaoaen  the  language  to  express  the  terms  of  the 
contract;  and  it  has  become  a  rule  of  law  that, 
if  It  be  left  in  doubt  whether  words  of  the  con- 
tract "  were  used  in  an  enlarged  or  a  restricted 
sense,  other  things  bein^  equal,  the  construc- 
tion will  be  adopted  which  is  most  beneficial  to 
the  promisee."  Mi^ffman  t.  jEtna  Int.  Co.  32 
N.  Y.  403,  418. 

There  is  nothing  In  the  language  of  the  policy 
to  Indicate  that  the  defendant  had  reason  to 
suppose  that  the  promisee  understood  Hiat 


suicide  of  the  member  came  within  its  terms: 
and  words  may  easily  have  been  employed  to 
embrace  it  within  a  condition,  if  it  bad  been  in 
the  contemplation  of  the  defendant  as  an  act  of 
forfeiture  of  the  claim  of  the  beneficiary  upon 
the  contract.  Inasmuch  as  suicide  is  not  a  vio- 
latioo  of  the  criminal  law,  the  words  do  not  nec- 
essarily or  clearly  import  that  the  act  which  pro- 
duces It  is  within  the  provision  in  question,  or 
that  it  was  within  the  intention  of  the  defend- 
ant. And  that  is  a  sufficient  reason  why  th^ 
should  not  be  extended,  or  their  meaning  re* 
fined  by  interpretation,  witb  a  view  to  treat 
the  act  causingdeath as  within  the  Invalidatine 
condition  of  the  policy.  Griffey  v.  Neto  Tork 
Cent.  Ina.  Go.  tupra. 

Thus  far  the  question  has  not  been  consid- 
ered whether  the  mere  consequence  or  result  of 
an  act  of  the  member  In  violation  of  criminal 
law  would  come  within  such  provision.  If 
literally  construed,  it  might  not  The  contract 
is  rendered  void  If  the  member  "  die  ...  in 
violation  of,  or  attempt  to  viohtte  any  crimtnal 
law."  It  is  not  death  in  consequence  of  the 
violation  of  law,  but  death  in  or  during  the  act 
of  violation  of  law,  that  is  expressed  by  the 
words  used. 

In  Bradley  v.  ilf«(.  L.  Tne.  Co.  45  N.  Y. 
423,  the  conclusion  was  warranted  that  at 
the  time  of  his  death  the  assured  was  engaged 
in  the  violation  of  law;  and  such  was  the 
case  in  Clvffv.  Mut.  L.  Int.  Co.  13  Allen, 
308,  where  a  policy  on  the  same  life,  and  con- 
tainlng  the  same  provision,  was  the  subject  of 
the  action,  and  the  defense  was  the  same. 

In  Murray  v.  Neto  York  L.  Ins.  Co.  96  N.  Y. 
614,  the  provision  of  the  policy  was  such  that 
if  the  assured  should  die  "in,  or  in  conse- 
quence of,  .  .  .  a  violation  of  the  laws,"  etc., 
the  policy  would  he  void. 

It  may  be,  If  the  mortal  injury  Is  received 
while  the  assured  is  engaged  in  the  criminal 
act,  that  the  death  following  as  the  conse- 
quence comes  within  the  import  of  the  pro- 
vision. But  the  view  taken  renders  it  unneces- 
sary to  consider  that  question  and  no  opinion 
Is  expressed  upon  it.  The  conclusion  is  that 
the  death  of  the  member  by  suicide  did  not, 
within  the  meaning  of  any  provision  of  the 
policy,  render  it  for  that  reason  void;  and 
therefore  the  exclusion  of  the  evidence  upon 
that  subject  was  not  error.  Nn  other  questioD 
requires  the  expression  of  consideration. 

The  judgment  e/tould  be  affirmed. 

All  concur,  except  Haifl>ht,  J.,  not  sitting. 


MICHIGAN  SUPREME  COURT. 


Henry  HB88,  Appt., 

V. 

Leman  L.  CULVER. 
<....Mloh  ) 

1.  The  Ourt  tha-t  m.  tranaaction  im  agatnat 
publle  policy  in  law  will  not  prevent  a  remedy 


agalast  one  party  wbo  Is  guOtjr  of  fraud  by  meanft 
of  his  persuasive  or  other  influeace  over  the  other 
party  In  favor  of  the  latter  wbo  Is  not  oonsclous- 
ly  wronff,  hut  who  Is  actually  deceived  the 
fraud  and  mlsrepresentatlom  of  the  former  party. 
8.  Tbe  maicer  of  »  note  gfiven  Ibr  Bohe- 
mian oata,  purchased  at  a  price  greatlv  be> 
yond  .tholr  value  and  never  delivered,  who  was 


Nora.— A'olure  of  contract  determfnes  Ua  mlidUy. 

It  is  tbe  nature  of  the  contract  which  determines 
Its  validity.  HoNamara  v.  Qarsett,  IX  West  Kep. 
6L.RA. 


1 660, 6S  Hlob.  4H;  Holl^y  v.  Patterson,  6  Or.  147-lSO: 
EUohardson  v.  Crandall,  4S  H.  Y.  MS-att. 
I   Wherever  any  contract  ofmfllots  with  the  morale 
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188B.  Hb88  v. 

Induoed  to  give  It  by  peraisteDt  aots  and  nilarep- 
resontatlons  coDoernin^  the  salable  prospects  of 
the  oats  to  be  jfrown,  and  the  reaponsttdllty  and 
legal  character  of  a  mjrthlcal  oorpOTation  whose 
bond  1b  given  him  agreetnir  to  sell  for  blm  twice 
the  quantity  parohased  at  the  same  price  per 
buahel,  may  reooyer  from  the  person  defrauding 
htan  the  damages  ther^y  sustained,  vhen  be  has 
been  compelled  to  pay  the  note  to  a  bona  fide 
holden  and  be  will  not  be  denied  relief  on  the 
ground  tbat  be  Is  tn  ixirl  deUeto. 
8.  Frfcodulut  repreflentetlons  aa  to  an 
all^[ed  oonMwmllon  which  has  oo  legal  ez- 
lateiwe,  and  whose  pretenee  of  legal  existenoe  is 
a  fraud,  are  not  wit  bin  the  statute  which  requires 
fraudulent  representations  as  to  the  chaillcteT. 
etc.,  of  another  party  to  be  In  writing  In  order  to 
sustain  an  action  for  fraud. 

{November  8, 18e».) 

EBBOR  to  the  Circuit  Court  for  Bay  Countv 
to  review  a  jadgment  upoa  a  verdict  di- 
rected for  defen^nt  in  an  action  to  recover 
the  amount  conected  from  plaintiff  upon  cer- 
tain promissory  notes  aUeeed  to  have  been  ob- 
tained from  him  by  the  nand  of  defendant. 
Ret)ened. 

The  facts  sufficiently  appear  in  the  opinioD. 
Me»»r».  T.  A.  E.  A  J.  C.  Weado«k,  for 

plaintiff,  appellaot: 


of  the  time,  and  ocQtravenes  any  established  Inter- 
est In  society ,  It  Is  void  as  being  against  public  pol- 
icy. Story.  Conf.  L.  i  546;  MoNamara  v.  Oargett, 
•uprn. 

In  the  law  of  contracts,  Ae  first  purpose  of  the 
eonrta  is  to  look  to  the  welfaxe  of  the  pnblie;  and 
If  the  enforoement  of  the  agreement  would  be  In- 
imical to  its  Interests,  no  relief  could  be  granted  to 
the  party  Injured,  even  though  It  might  result 
beneficially  to  the  party  who  made  and  violated  tiie 
agreement.  UcNaniarav.Gargett,aupra;  Hetsger 
V.  Cleveland,  8  Xnd.  L.  Hag. «- 

If  any  part  of  s  oonslderatlOD  is  ffl^al,  the  whole 
consideration  Is  void,  because  public  policy  wiU  not 
permit  a  parly  to  enforce  a  promise  whlcb  he  has 
obtained  iij  an  illegal  act  or  promise,  aiUiongh  he 
may  have  connected  witii  the  act  or  promise  an- 
other which  Is  legaL  1  ParBOns,  Gont  4S7;  Snyder 
V.  Wllley,  38  Mich.  463;  Lyon  v.  Waldo,  8S  Hich.  868; 
McNamara  v.  Oargett,  supra;  Nlver  v.  Best,  10 
Barb.  860:  Wynne  v.  Whteenant,  87  Ala.  4%  Talen- 
Une  V.  Stewart,  IS  Gal.  887;  Baguet  v.  Roll,  7  Ohio, 
78. 

IftTbe  whole  contract  Is  tainted  and  avoided  by  the 
part  of  the  consideration  which  la  illegal.  McNam- 
ara V.  Gargett.  mpni. 

Suoh  contracts  In  this  State  bare  already  had  the 
seal  of  condemnation  stamped  upon  them  by  the 
legislative  branch  of  the  state  government,— Act, 
No.  30,  Pub.  Acts  1887.  being  "  An  Act  to  prevent 
the  taklDg  of  bonds,  promissory  notes  and  other 
evidence  of  indebtedness.  In  whole  or  part  consid- 
eration of  bonds,  contracts  and  other  airreements 
for  the  sale  of  grain,  seeds  and  other  oereala  at  a 
fictitious  price,  and  to  prevent  the  sate  and  transfer 
of  suoh  evldenoea  of  iodebtedness  and  to  provide  a 
punishment  therefor."  IMd. 

Boftsmbm  oats  transoctfoiu  /raudtilent  and  wM. 

Several  Instruments  made  at  one  and  the  same 
time,  and  having  relation  to  the  same  subject  mat- 
ter, must  be  taken  to  be  parts  of  one  transaction, 
and  construed  together,  for  the  purpose  of  show- 
ing the  true  contract  between  the  parties.  Sutton 
T.  Beckwith.  IS  West.  Bep.  618, 68  Mich.  808;  Singer 
Mfg.  Co.  V.  Hamee,  86  Mich.  888;  Smith  v.  Van  Blar- 
oom,4S  Hich.  871;  Uudge(m  v.Haggart,17Hloh.a7fi; 

L.B.A. 


C1TI.VEB.  4M 

It  was  for  the  jury  to  decide,  as  a  question 
of  fact,  whether  toe  plaintiff  was  deceived  by 
the  defendant,  whom  he  had  theretofore  re; 
garded  as  an  honorable  man,  into  Kiving  his 
notes  to  "sharpers"  and  "swindlers,"  orwhetfa- 
er  be  was  eqaally  guilty  with  them  of  a  fraud 
which  would  prevent  recovery. 

Wheaton  v.  Beeeher,  9  West.  Bep.  890,  66 
Micb.  807.  See  Svtton  v.  Beckwith,  13  West. 
Bep.  647,  68  Mich.  808;  McNamara  r.  Oargett, 
IS  West.  Bep.  650,  68  Mich.  454. 

Memra.  Siaaonaoo*  Gillett  A  Court- 
ris^tt  for  defendant,  appellee: 

The  scheme  upon  its  face  was  a  transparent 
fraud  and  a  ^unbling  contract  and  was  thor- 
qughly  ez^ained  to  and  fully  understood  by 
plaintifl.  The  design  to  defraud  third  parties 
was  mutual  and  was  entered  into  by  piaintiCf 
after  a  full  understanding  of  the  scheme.  In 
such  cases  the  court  leaves  the  parties  where  It 
finds  them. 

McNamara  t.  Oargett,  12  West.  Bep.  660, 68 
Hicb.  4M.  See  Murphy  v.  BedeU,  B2  Micb. 
487;  Tinmentumn  t.  BtdneU,  62  Mich.  SOS; 
Datu  V.  BeOey,  71  Mich.  ~,  88  K.  W.  Bep. 
901. 

Tbe  representations,  'not  being  in  writing, 
come  squarely  witbinsectinn  6188,  How.  Stat., 
which  provides  that '  'do  action  shall  be  brought 


Eboili  V.  Selover,  44  Hlota.  HB;  ChaiHnan  v.  Ckdbr, 
47  Mich.  46-Al;  Bronson  t.  Green,  Walk.  Ch.  SO; 
Makepeace  v.  Harvard  College,  10  Pick.  08-302; 
Jackson  v.  MoKenny,  8  Wend.  288. 

If  at  the  time  the  note  Va  question  was  procured, 
it  waa  represented  to  defendant  that  the  party  exe- 
cuting the  bond  and  undertaking  to  effect  a  sale  of 
oats  for  him  was  a  oorporation,  and  was  thorough- 
ly responsible  and  had  S1SO,OUO  deposited  as  security 
for  performance  of  the  contract  made  by  It.  that 
the  oUigor  In  the  bond  given  was  incorporated,  and 
the  defendant  relied  upon  such  droumsmncos,  and 
the  same  were  false,  then  the  note  was  ftaudulent- 
ly  procured,  and  the  plaintiff  must  show  that  his 
Immediate  Indorser  or  himself  was  a  bona  fide 
holder  for  value.  Haoe  V.  Kennedy,  13  West.  Bep. 
666,  66  Hich.  888. 

Where  the  consideration  of  the  note  was  not  the 
forty  bushels  of  oats  at  (10  per  bushel,  but  the 
agreement  or  bond,  executed  and  delivered  at 
tbe  same  time  as  the  note,  the  tnnaaottcn,  as  a 
whole,  appealed  to  the  cupidity  of  the  maker.  He 
was  to  receive  $800  for  eighty  bushels  of  oats  before 
he  was  to  pay  tWO  for  the  forty  bushels  delivered 
to  him.  This  agreement  formed  the  consideration 
of  his  note.  Button  v.  Beckwith,  mipro. 

Nor  was  this  agreement  or  bond  a  collateral  un- 
dertaUng.  It  was  executed  at  the  same  time  as  the 
note,  and  a  part  of  the  same  transacUon.  iVrfd. 

As  against  parties  having  notice,  the  note  and 
contract  are  void  un  the  groimd  of  public  policy. 
Itls  upon  itsfaccagambllngcontract.  HcNamara 
V.  Gargett,  1£  West.  Rep.  660, 68  Mich.  454. 

The  holder  of  a  note  executed  under  such  a  con- 
tract, who  purchases  with  knowledge  of  the  con- 
sideration and  that  suoh  a  corporation  did  not  and 
could  not  exist  under  the  law,  cannot  recover 
against  the  maker.  Vrid. 

The  negotiation  of  the  note  by  tbe  payee  to  tbe 
plaintiff  was  a  fraud  upon  the  maker,  and  nothing 
but  the  negotiable  quality  of  tbe  note,  as  it  ap- 
peared standing  alone,  could  deprive  the  defendant 
of  his  light  to  show  the  whole  contract  of  whlf^  It 
was  only  a  part.  Sutton  v.  Beckwith,  mqnv,'  Smith 
T.  Tan  Blarcom,  46  Mich.  8T8.  See  Evans  v.  Btuhr- 
I  berg,  post,  BOI,  naU. 
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to  chanre  any  person  upon  or  by  reason  of  any 
favorable  repreaentation  or  assurance  made  cod- 
ceroinfir  the  character,  conduct,  ability,  trade 
or  dealings  of  any  other  person  unless  auih  rep- 
reseotations  be  made  in  writiDg  and  si^ed  by 
tbe  party  to  be  charced  thereby  or  by  aome 
person  thereunto  by  mm  lawfully  authorized." 

No  representation  was  made  except  as  to  the 
■character,  credit  and  dealings  of  tine  company, 
thus  bringing  the  case  within  the  following  de- 
cisions: 

Bush  V.  8prague,.^\  Micb.  41;  O^rn  v. 
ZokU,  86  Mich.  246;  2  Addison,  Torts,  §  1179; 
Wells  V.  Prince,  15  Gray,  562;  Bant'd  v.  Bobiri- 
wn,  9  West.  Rep.  878.  66  Micb.  296;  F)re7uh  t. 
jFitt^,  IS  West.  Sep.  424,  66  Mich.  115;  Hunt- 
ington  v.  WelUngton,  12  Mich.  10;  Hunter  v. 
BandaU,  62  Me.  428,  16  Am.  Rep.  490;  Ball  v. 
Farlof,  81  Ala.  388;  Ha^oek  v.  Fergvaton.  7 
Ad.  &  El.  86;  Saarm  t.  PhitUpa,  8  Ad.  A  El. 
407. 

False  representations  by  an  agent  of  an  in- 
sn ranee  company  concerning  its  ability  and 
solvency  are  within  the  statute,  aod  must  be  in 
writing  even  though  it  is  alleged  that  hia  object 
was  to  secure  bis  own  comm&iona  as  agent. 

Well$  V.  Prince,  15  Gray,  562. 

The  motive  of  defendant  is  immaterial. 

Kimbalt  v.  Gonutoek,  14  G^ay,  510;  Manny. 
Banchard.  2  Allen,  386;  Browne,  Fr.  $  184. 
Bee  also  MeKinn^  v.  Whiting,  8  Allen,  307. 

Campbell*  delivered  the  opinion  of  the 
court: 

Plaintiff,  who  is  a  farmer  near  Bay  City,  was 
induced  by  the  representations  of  defendant  to 
give  his  notes,  payable  to  bearer,  for  |875  and 
mterest,  and  deliver  them  to  defendant,  who 
got  them  discounted  by  a  bona  fide  holder,  and 
plalDtifl  had  to  pay  them.  This  suit  was 
brought  to  recover  against  Culver  for  having 
obtained  the  notes  by  fraud,  and  without  con- 
sideration. The  onlv  consideration  agreed  on 
was  the  ptu'chase  of  Bohemian  oats  at  $16  a 
bushel,  and  the  bond  of  what  purported  to  be, 
but  was  not,  a  Michigan  corporation,  agreeing 
to  sell  for  (daintifl  fifty  bushels  at  the  same 
price  on  a  commission  of  one  third.  No  de- 
Uveiy  was  made  to  plaintiff  of  any  oats,  ahd 
the  bond  was  fictitious,  if  not  in  law  a  forgery, 
there  being  no  such  corporation  as  purported 
to  issue  it.  The  declaration  set  forth,  and  the 
testimony  showed,  that  plaintiff  was  led  by  de- 
fendant's persistent  arts  and  misrepreseDtaaons 
concerning  the  salable  prospects  of  the  oats  to 
be  grown,  and  the  responsibility  and  legal 
character  of  the  mythical  corporation,  to  give 
his  notes,  for  which  he  received  no  considera- 
tion whatever.  The  court  below,  however, 
held  that  be  had  no  cause  of  action,  and  direct- 
ed a  verdict  for  the  defendant.  This  could 
only  be  upon  one  of  two  theories  relied  on, 
namdy:  firH,  that  the  transaction  was  illegal, 
and  the  parlies  tn  pari  delicto;  and.  Kcond, 
that  defendant  was  not  liable  for  false  repre- 
sentations not  in  writing. 

So  far  as  the  first  point  is  concerned,  it  seems 
to  be  basal  on  a  false  theonr.  If  plaintiff  were 
seeking  to  enforce  such  a  bond  as  was  palmed 
off  on liim,  bis  ignorance  that  it  was  illegal  in 
Its  purposes  would  not  perhaps  absolve  bim 
from  the  consequences  of  trusting  to  a  void 
contract.  But  it  has  been  held  1^  this  fsourt  in 

6  L.  R  A. 


repeated  instances  that,  while  a  man  is,  for 
public  reasons,  held  responsible  for  his  cod- 
duct,  although  ignorant  of  law,  there  is  no 
Conclusive  presumption  that  be  actually  knows 
tbe  htw.  Black  v.  Ward.  27  Mich.  191;  Stan- 
ton V.  Bart,  Id.  688. 

Where  a  man  is  defrauded,  as  often  hap- 
pens, by  the  misrepresentations  of  nomeone 
who  assumes  knowledge,  and  where,  under  the 
circumstances,  he  is  actually  deceiveid,  and  not 
consciously  wrone,  the  fact  that  the  transac- 
tion is  against  public  policy  in  law  will  not 
necessarily  compel  the  victim  to  submit  to  the 
fraud  of  tbe  actual  villain.  Tbe  only  rigid  rule 
forbidding  relief  is  where  parties  are  in  equal 
j^ilt.  While  tbe  law  does  not  draw  fine  dis- 
tinctions in  ascertaining  equality  of  wrong,  it 
recognizes  the  fact  that  one  party  to  such  an 
arraugement  is  not  necessarily  an  equal  party 
in  guilt,  or  consciously  guilty  at  all.  and  will 
not  deny  relief  to  an  injured  party  against  tbe 
one  who  is  really  the  deceiver,  and  who  com- 
mtta  fraud  by  means  of  bis  pereuadve  or  other 
influence  overhis  victim.  Even  actual  knowl- 
edge of  legal  rights  and  liabilities  is  not  al- 
ways conclusive  against  relief.  Wartet^erg  v. 
Sptegel,  81  Mich.  400;  Bartu*  t.  Brown,  SB 
Mich.  146. 

Our  statutes  make  this  clear  distinction  in 
regard  to  gaming  contracts.  Tbe  winner  can- 
not wforce  bis  winnings  arainat  the  loser,  but 
the  loser  may  recover  back  money  actually 
paid.  How.  Stat,  g  2024.  Where  this  may  be 
done  in  case  of  open  gambling,  where  the  loser 
knew  all  about  it,  tbe  law  is  not  so  squeamish 
as  to  refuse  redress  to  a  loser  who  was  defraud- 
ed into  paying  money  wiihout  understanding 
fully  that  the  dealing  was  improper.  One  of 
the  elements  tn  this  fraud  was  that  defendant 
accomplished  it  by  representing  that  tbe  alleged 
company  was  a  corporation  authorized  to  do 
the  acts  referred  to  by  the  laws  of  this  State, 
and  therefore  having  full  legal  sanction  and 
recognition  in  its  doings,  so  tnat  plaintiff  bad 
no  reason  to  suppose  the  dealings  would  be 
subject  to  any  lawful  objection. 

The  other  point  suggested  has  no  support  In 
tbe  statutes.  The  legal  provision  concerning 
the  necessity  of  representations  in  writing  to 
sustain  an  action,  upon  favorable  assurances 
conceminir  the  character,  conduct,  ability,  trade 
or  dealings  of  another  person,  was  Intended  to 
reach  cases  where  the  plaintiff  bos  dealt  with 
and  given  credit  to  tbe  person  fovonMy  men- 
tioned, and  done  so  on  the  faith  of  the  assur- 
ances. That  statute  cannot  apply  to  con- 
spiracies or  frauds,  where  the  representation  is 
made  to  enable  the  party  making  it  lo  profit  by 
it.  Moreover,  in  Uie  present  case,  tbe  false 
showing  was  not  concerning  the  responsibility 
of  an  existing  person  whose  personality  was 
known,  but  concerning  an  alleged  corporation 
that  was  no  corporation,  and  whose  pretense  of 
legal  existence  was  itself  a  fraud. 

Bvth  V.  Sprague,  61  Mich.  41,  is  ia  tK>int  on 
more  than  one  question  in  this  case.  Here,  if 
the  testimony  is  true,  defendant,  by  false  and 
fraudulent  pretenses,  and  without  any  consid- 
OTtion  at  all,  got  from  plaintiff  notes  which  be 
had  to  pay,  and  divided  the  plunder  between 
himself  and  his  confederates.  Upon  the  focts. 
if  beiiered,  the  cause  of  action  was  complete. 
Hu  case  should  have  gone  to  the  juzy. 
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Thtjvdgment  must  bermfned,  tntheoHs,  arid 
a  new  Mat  granted. 

Sharwood,  Ch.  J.,  did  not  git;  the  other 
Justices  concaned. 


Honois  EVANS 

V. 

William  STUHBBERQ,  Appt. 

(....Mich  ) 

One  who  aells  »  not«  which  Im  void  In  Us 
hand**  on  irrounda  of  public  policy,  fraudulent- 
ly repreBentlmt  it  to  be  Rood,  Is  liable  to  the  pnrw 
chaser  for  the  money  paid  therefor  when  the 
maker  has  refused  pnymeiit,  although  the  pur- 
chaser, as  a  bona  fide  bolder,  mlgrht  have  collected 
It  fKMB  Qie  maker. 

{Novemher  16,  ISBB.) 

ERROR  to  the  Circuit  Court  for  LiviDgston 
Couoty  to  zeview  a  Judgment  in  favor  of 
plaintiff  in  an  action  to  recover  of  the  seller  of 
a  void  note  the  amount  paid  him  therefor  by 
the  purchaser.  AMrmed. 
The  facts  are  fiulr  stated  in  the  opinion. 
Mr.  Rollia  H.  Person,  for  defendant,  ap- 
peilaut: 

The  plaintiff  being  a  bona  flde  porcliaser,  the 
UxA  tbat  tltenote  was  given  for  Bohemian  oats 
Id  no  wise  affected  its  validity  in  her  hands. 

Davit  V.  Seeley,  71  Mich. — .  88  N.  W.  Rep. 
801;  2  Parsons,  Notes  and  Bills,  ed.  1865,  141. 

The  fact  tbat  tbe  note  was  a  Bohemian  oat 
note,  being  no  defense  to  its  collection,  was 
therefore  unimportant,  and  being  no  Injury, 
could  be  no  basis  for  recovery. 

See  Syiuford  v.  Phelpa,  49  Mich.  815;  Po$t 
T.  Can^u,  4Si  Mich.  96. 


Von.—Tran»nUUm8  txaed  on  sepomtv  Itutrunwnts 

eonstrwd. 

A  note  and  tx>nd  made  ooatemporaneonsly,  pur- 
suant to  the  same  agreement,  must,  as  between  the 
original  parties,  be  construed  together  and  treated 
as  parts  <tf  the  oontraot.  Watson  t.  BloHom,  18 
N.  Y.  S.  R.  780. 

Tbe  time  of  payment,  as  Oxed  by  a  note,  may  be 
controlled  by  a  separate  written  agreement,  made 
and  entered  Into  by  tbe  partlea  at  tbe  time  of  tbe 
exeeutkm  of  the  note.  Jacobs  v,  Httohen,  48  Ohio 
at — ,»ObioL.  j.ass. 

'  Bohemian  oats  tranmiettotu. 

Where  by  fraudulent  repreeeotatlons  defendant 
obtained  plaintiff's  note  for  the  purobase  price  of 
Bohemian  oats  at  an  exorbitant  inrlce  in  return  for 
an  agreement  and  bond  of  a  flotltloua  oorporation 
to  sell  a  larger  quantity  for  plaintiff  at  the  same 
price  on  oommlsBion,  tbe  question  of  plalntiff*8 
right  to  recover  is  one  for  the  Jury  to  determine. 
Hess  v.  Culver  (Micb.j  48  N.  W.  Bep.  llfM. 

The  false  showing  was  not  oonoeming  the  re- 
sponsibility of  an  existing  person  Whose  personal- 
ity was  known,  but  oonoeming  an  alleged  corpora- 
tion that  was  no  oorporation  and  whoee  pretense  of 
legal  existence  was  Itself  a  fraud.  Bush  v.  Bpngue, 
61  Hlch.  41;  Hess  v.  Culver,  supra. 

It  is  a  fact  of  which  courts  may  take  knowledge 
tbat  notes  known  as  "Bohemian  oat  notes"  are  all 
obtained  and  given  upon  sobemea  or  arzaogementa 
.similar  one  totbeother,  and.  void,  as  against  put>- 
lle  policy,  between  tbe  maker  and  payee,  or  any 
6L.R.A. 


JfeMTt.  D.  Shield*  and  B.  T.  O.  Clark* 

for  plaintiff,  appellee: 

If  there  be  an  intentional  concealment  or  sup- 
pression of  material  facts  in  the  making  of  a 
contract,  in  a  case,  in  which  both  parties  have 
not  equal  access  to  tbe  means  of  information, 
it  will  be  deemed  unfair  dealing,  and  vitiate 
and  avoid  the  contract. 

2  Kent,  Com.  4th  ed.  483. 

When  plaintiff  proved  the  representations, 
and  that  they  were  false,  and  were  believed 
and  relied  upon,  and  that  she  was  injured 
thereby,  ^e  was  entitled  to  recover  in  an  action 
on  tbe  case,  and  she  could  waive  tbat  form  of 
acticm  and  bring  assnmpait 

Carter  v.  Olau,  44  lUch.  154. 

Morse*  J.,  delivBTed  tbe  oinnlon  of  Ibe 

court: 

Tbe  plaintiff  brought  suit  In  tbe  Livingston 
County  Circuit  Court,  alleging,  in  substance, 
that  the  defeudaot  sold  her  a  note  for  $300, 
executed  by  one  Charles  B.  Holdridge,  repre- 
senting to  the  Ber.  James  Q.  Doberly,  who 
was  acting  as  her  agent  in  tbe  purchase  of  tbe 
note,  that  the  note  was  good  and  collectible, 
and  tbat  Holdridge  was  worth  about  $6,000, 
which  said  Holdridge  owned;  that  she  relied 
upon  such  warranty  in  tbe  purchase  on  the 
note;  that  tbe  said  note  was  not  good  or  col- 
lectible, and  that  said  Holdridge  was  irresponsi- 
ble and  floancially  worthless;  that  the  defwd- 
ant  represented  that  the  note  was  given  for  a 
good,  legal  and  valuable  consideration,  when 
ID  fact  it  was  a  Bohemian  oat  note,  and  worth- 
less, and  of  no  value;  that  she  demanded  pay- 
ment of  said  note  from  tbe  maker,  Holdridge, 
who  refused  payment.  Afterwards  she  caused 
a  tender  of  the  note  to  be  made  to  defendant, 
and  demanded  payment  of  tbe  same,  or  the  re- 
funding of  the  money  paid  by  her  to  him  for 


other  person  having  knowledge  or  information  of 
the  Bobeme  upon  wUoh  they  are  based,  and  by 
which  they  are  procured.  Ward  t.  Doaoe  (XlohJ 
48  N.  W.  Bep.  SSO. 

Tha  transaction  in  all  respeots  similar  to  the  Bo- 
hemian oat  deals  will  be  held  void  by  this  court  on 
the  ground  of  pubUo  poUoy.  See  Sutton  v.  Beck- 
witb,  12  West.  Bep.  047,  68  Htob.  808:  Hace  v.  Ken- 
nedy, 12  West  Bep.  654, 68  Hlcb.  880;  UcHamara  v. 
Gargett,  12  West.  Bep.  660.  68  Hlob.  46<^  Davis  v. 
Seeley.  71  Hich — ,  88  N.  W.  Hep.  001;  Ooodrieh  v. 
MoDonald  (Jfloh.)  43  H.  W.  Bep.  lOteo. 

Tbe  lower  courts  of  the  State  of  New  York  seem 
to  best  variance  with  the  current  of  deolslona,  but 
the  question  has  not  yet  been  settled  by  tbe  Court  of 
Appeals  of  that  State.  See  HaU  v.  Bergen,  19  Barb. 
IS,  distinguished  In  Watson  V.  Blossom,  18  N.Y.  S. 
H.78I. 

Atttan  on^fiete  gtem  far  pwrfeose  of  Bohamkm 
oats. 

An  action  on  the  note  cannot  be  maintained  un- 
til the  termsof  the  concurrent  written  agreement 
have  been  compiled  with;  andsuohlstheTolein  an 
action  by  a  bolder  who  acquired.hiB  title  with  no- 
tice of  the  agreement.  Jacobs  v.  Mitchell,  46  Ohio 
6t.  — .  S2  Ohio  L.  J.  888. 

Tbe  affidavit  of  xlefeusesetttngup  fraud  in  tbe  pro- 
curement of  the  note,glvlng  the  particulars  thereof, 
and  averring  upon  Information  and  belief  that  the 
note  was  passed  to  the  plaintiffs  by  the  active 
agent  in  the  fraud  "In  payment  and  satisCaoUon  of 
an  old  debt,"  establisfaee  a  good  defense  against 

Digitized  by  Google 


SflCBiaAK  SDPBBaiB  C!OUBT. 


Bsid  note,  wblch  demand  was  refused  by  the 
defendant.  The  defendant  pleaded  the  general 
issue,  and  gave  notice  under  said  plea  that  after 
the  note  had  become  due  the  maker,  Bold- 
ridge,  had  offered  and  tendered  the  pl&intiff  as 
payment  or  part  payment  of  add  note  a  horse 
of  the  value  of  VM)0,  vhich  plaintiff  refused  to 
accept  The  {uaintJff  had  judgment  In  the 
court  below. 

The  testimony  on  the  part  of  the  plaintiff 
was  to  the  effect  that  defendant  offered  to 
sell  the  note  to  Mr.  Doherty,  who  was  a  catho- 
lic priest,  then  stationed  at  Brighton.  Father 
Doherty,  aa  be  was  called  in  the  record ,  had  no 
mcmey  at  the  time,  but  thought  perhaps  plain- 
tSS.  who  was  his  housekeeper,'  might  buy  the 
note.  He  spoke  to  her  about  it,  and  acted  as 
her  agent  in  the  transaction.  He  testified  that 
defendant  told  him  that  the  note  was  ail  right 
and  represented  that  Holdridge  was  good,  and 
that,  after  all  bis  debts  were  paid,  he  would 
have  at  least  fJS,000  left,  and  that  the  note 
would  not  have  been  purchased  except  for 
these  representations  of  defendant 

TestimoDy  was  also  given  tending  to  show 
that  the  note  was  a  Bohemian  oat  note  of  the 
usual  kind  afloat  in  this  State,  and  accompa- 
nied by  the  usual  bond  which  bad  not  been 
performed,  and  that  the  representations  as  to 
tbe  flnanctol  worth  of  Holdridge  were  untrue. 
Plaintiff  pHfd  $19S  for  the  note.  Defendant 
admitted  that  he  knew  tbe  note  was  given  for 
Bohemian  oats  when  he  sold  it  to  Father 
Doherty,  hut  testified  that  Holdridge  told  him 
that  he  went  into  tbe  trausaction  for  specula- 
tion, and  that  be  was  going  to  make  money  out 
of  it "  ri^ht  immediately  to  pay  it."  "He  said: 
'Ton  will  certainly  have  it  paid  when  it  is 
due.' "  This  was  before  he  bought  tbe  note; 
and  be  says:  "I  would  not  have  boDfbt  the 
note  except  forHoldridge'sBaBunnoes,  Decanse 


anr  but  a  bona  fide  holder  for  value  before  matur- 
ity. Oere  v.  UDgrer,|tS5  Pa.  6U;  Hutchinson  v. 
Boffffg,  28  Pa.  fXH. 

CompUdtj  In  a  wrony  may  defeat  a  party  wbo. 
by  action,  seeks  to  enforce  an  exeouto^  cjontraot 
based  upon  It,  or  to  obtain  afflrmatlTe  relief  asainat 
the  oontTBct,  as  by  Injunotdon  or  oancellatl  on;  but 
Bucfa  complicity  does  not  preclude  a  defendant 
from  pleadlngr  the  facts  as  a  defense,  although  he 
may  be  in  pari  delicto.  Boll  t.  Raaruet,  4  Ohio,  400; 
UoQuade  t.  Roaeorans,  as  Ohio  St.  44S;  Kahn  v. 
Walton.  46  Ohio  St.  106,  21  Ohio  L.  J.  146;  Jacobs  v. 
HI  tchell,  supra. 

The  maker,  when  sued  upon  a  note,  may.  as  a  de- 
fense, show  that  It  WBB  founded  upon  an  Illegal 
agreement,  although  It  appean  that  he  is  4n  pari 
delteta,  where  the  suit  la  by  a  party  to  the  agree- 
ment, or  by  one  harlnii  acquired  hli  tttiewltb  ao- 
tlce.  JaootM  V.  Hitchell,  supra. 

In  an  action  upon  auoh  a  note  tlie  aooompanylng 
"booA  Is  properly  admitted  In  evidence.  Goo^oh 
T.  HeDoDBld  (HlobJ  4S  H.  W.  Bep.  lOlO: 

Ownurefaliwper,  qeooHoUon 
A  party  talcing  oommerolal  paper  In  remilar 
course  of  business  for  value,  before  maturity,  has 
the  right  to  aasume  that  It  la  valid,  and  that  It  will 
be  so  treated  In  his  hanA  until  It  is  shown  to  be 
void  by  force  of  some  statutes,  or  until  It  Is  made 
to  appear  that  when  he  received  It  he  was  charge- 
able with  notice  of  facta,  which,  as  between  the 
parties  to  It,  wonld  be  available  as  a  defense  to  de- 
feat recovery  u^oa  It.  Watsim  v.  noaaom,  18 
N.  Y.&  B.  nOi  Welch  v.  Sage,  N.  T.  147;  8ey- 
6L.R.  A. 


it  was  a  Bohemian  oat  note."  Defendantpaid 
$180  for  the  note.  He  also  testified  that  £fokl- 
ridge  told  him  that  he  would  be  pleased  to 
have  him  buy  It,  because  defendant  lived  near 
by,  and  be  could  pay  it  at  home.  He  admits 
that  he  told  Father  Doherty  that  the  note  was 
good,  and  that  Holdridge  was  good  for  It  Did 
not  tell  him  it  was  a  Bohemian  oat  note.  Did 
not  tell  him  that  Holdridge  would  have  95,000 
left  when  bis  debts  were  paid.  Evidence  vraa 
also  given  on  the  part  of  defendant  tending  lo 
show  that  the  maker  of  the  note  was  financially 
responsibte  for  the  amount  of  it  It  was  shown 
thatplalntiff  made  no  effort  to  collect  tbe  note 
of  Holdridge  after  the  demand  and  refosal  of 
payment 

The  counsel  for  the  defendant  assigns  as  the 
principal  error  in  the  case  that  the  court  per- 
mittee! testimony  to  be  given  showing  ^e  note 
to  have  been  ^ven  for  Bohemian  oats,  and  in- 
structed tbe  jury  that  if  the  note  was  a  Bohe- 
mian oat  note  it  was  not  a  good,  but  a  void, 
note.  It  is  argued  that  the  plaintiff,  having  nn 
knowledge  that  the  note  was  given  for  Bohe- 
mian oats,  and  purchasing  it  before  due  for 
value,  was  a  bona  fide  holder  of  the  note,  and 
cotitd  collect  it;  that  the  maket  never  declined 
to  pay  it  on  the  ground  that  it  was  a  Bohemian 
oat  note,  and  never  claimed  that  as  a  defense; 
that  the  note  was  a  good  note  as  noon  as  it 
passed  into  plaintUTs  bands,  and  that,  tlieie- 
fore,  the  fact  that  It  was  a  Sobemian  oat  note 
in  DO  wise  affected  its  validity  in  her  hands, 
and  that  such  fact  was  entirely  immaterial  and 
Irrelevant;  that,  therefore,  the  case  should  have 
been  submittea  to  the  jurr  aolelv  upon  the 
maker's  financial  respondbility.  We  think  the 
circuit  judxe  fairly  submitted  the  case  to  the 
juiT,  and  tiiat  he  did  not  err  in  admitting  the 
testimooy  as  to  tbe  consideration  of  tbe  note. 
The  court  instructed  tbe  jury  that  if  Holdridjge 


bel  T,  Nat.  Currency  Bank,  M  H.  T.  288;  Dutofaeas 
Go.  Mat  Ins.  Co.  v.  Haohfleld,  n  N.  7.  SB^  Pariter 
V.  Conner,  flS  N.  Y.  IST. 

Traiufere*  of  vo(d  note  etmnot  reoovtr. 

The  Indorsee  of  a  note  void  as  against  putdlo 
policy  cannot  recover  of  the  Indorser,  If  he  had 
knowledge  of  the  cbaiaoter  of  tbe  note  at  time  of 
the  purchase.  Ward  t.  Doane  (Hioh.)  48K.W.  Bep. 

sea 

If  the  transferees  of  the  note  knew  that  It  was  a 
Dobemlan  oat  note  when  they  purchased  It,  and 
twugbt  H  of  payee,  then  public  policy  also  requires 
that  any  contract  between  them  and  payee,  tbe  ob- 
ject and  purpose  of  which  was  to  give  life  to  tbia 
UlegHl  paper,  shall  tbe  also  void,  upon  the  same 
ground!  as  those  which  destroyed  its  validity  at  Its 
moeptlon.  This  note  Is  void  aa  to  all  parties  ao- 
qualnted  with  Us  character.  HoNamara  v.  Gar- 
gett,  12  West  Bep.  W, aS  Mloh.  4114;  Ward  v.Doane, 
Mtpra. 

The  bansfeiee  at  a  irromlmniy  note  given  under 
.such  otooumstanoes,  with  knowledge  of  the  dr- 
cumstsnces.  Is  not  a  bona  Ode  purchaser.  Good- 
rich T.  McDonald  (Hloh.)  48  N.  W.  Rep.  1018. 

A  person  must  not  <mly  pay  for  a  note,  trat  he 
must  buy  It  In  good  taMi;  that  Is,  take  It  without 
knowledge  of  the  lllogallty  or  fraudulent  ohamo- 
ter  of  the  note  originally.  The  burden  Is  upon  the 
plaintiff  to  show  by  a  prepondersnoe  of  evidence 
tlut  the  purchase  of  this  note  was  In  good  tklth 
and  for  value.  Ooodrieh  v.  XcSonald,  mipra,- 
Haoev.  Kennedy,  12 Weat Bep. flB4. 8b  MhA-Sni 
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told  defendant  the  note  was  all  right,  aod  that 
he  would  {MIT  it  when  it  was  due,  this  would 
estop  Holdrioge  from  making  any  defense  to 
the  note,  and  that  it  would  be  a  good  note  so 
far  as  Its  bein^  given  for  Bobenuan  grain  was 
concerned.  Thlfi  was  as  favorable  as  the  de* 
fendant  could  ask,  under  the  law  as  laid  down 
by  this  court  in  reference  to  these  notes. 

This  note  was  void  between  the  parties  on 
the  ground  of  public  policy.  It  was  also  void 
and  dead  in  the  bands  of  defendant,  as  he  had 
knowledge  of  the  fraudulent  transaction,  unless 
aometbing  had.  occurred  between  him  and  tbe 
maker  wBch  edtopped  tbe  latter  from  pleading 
its  Invalidity.  Holdridge  denied  telling  de- 
fendant that  tbe  note  was  all  rigbl,  or  that  he 
would  pay  it,  and  tbe  jury,  it  is  admitted  upon 
this  condict  in  the  testimony,  found  against 
the  defendant.  Then  the  case  stands  like  this: 
When  defendant  presented  this  note  to  Father 
Doherty  he  knew  it  was  a  void  note,  and  that 
he  could  not  collect  it  When  be  told  Doherty 
that  the  note  was  good,  and  thereby  induced 
him  to  purchase  it  For  plaintiff,  he  cannot  be 
permitted  by  the  law  to  take  advantage  of  bis 
own  fraud,  or  tbustoevade  tbe  law  whu^b  seeks 
to  discourage  and  prevent  these  illegal  transac- 
tions. If  this  note  was  made  good  in  the  hands 
of  the  plaintiff  because  she  was  an  innocent  pur- 
chaser, sbe  was  made  such  innocent  purchaser 
by  the  fraud  of  the  defendant,  who  concealed 
from  her  not  only  the  original  considetatlon  of 


the  note,  but  warranted  it  to  be  a  good  note 
when  be  knew  it  was  not  a  valid  one,  except 
as  it  might  be  made  so  by  the  success  of  his 
deception  and  falsehood.  The  law  in  such  a 
case  wQl  not  force  tbe  plaintiff  to  collect  tbe 
note  against  tbe  maker,  though  she  may  be 
able  to  do  so,  nor  allow  the  defendant  to  reap 
a  prpflt  from  his  fraud  as  well  as  to  galvanize 
by  such  fraud  a  dead  note  into  life.  This 
would  not  be  in  accord  with  that  public  policy 
which  forbids  the  contractin  its  inception,  and 
which  endeavors  to  prevent  those  enga^d  in 
it,  or  baviog  |guilty  knowledge  of  it,  to  profit 
thereby. 

The  commercial  law  in  favor  of  innocent 

fmrcbasers  was  intended  for  the  benefit  of  tbe 
nnocent  purchaser,  and  for  the  security  of 
those  handling  commercial  paper  In  the  due 
and  bonest  course  of  business.  It  was  not  in- 
tended as  a  shield  to  those  foaudulently  putting 
In  circulation  illegal  or  void  notes,  or  passing 
them  upon  innocent  purchasers  by  fraudulent 
or  false  representations  or  warranties.  And  it  is 
much  better,  if  it  can  be  done,  that  tbe  inno- 
cent holder  shall  recover  its  value,  or  tbe 
money  paid  for  it,  from  such  false  warrantor, 
than  that  be  shall  undertake  to  recover  it  from 
tiie  maker. 

There  is  no  error  to  be  found  in  the  record, 
and  ilujudgment  irtU  he  affirmed,  utf  A  eoatt. 

LoniT,  J.,dtd  notrit;  the  other  Justices  con- 
cnrred. 


NEW  YORK  COURT  OF  APPEALS. 


William  HcCREERT  et  al,  JppU., 
t.  • 

Melville  C.  DAY  et  oJ.,  Exia.,  etc.,  of  Cor- 
nellnB  E.  Oarriaon,  Deceased,  Betplt. 

{....N.T....> 

1.  Where  a  oontraet  1«  readnded  while 
In  the  oonrae  of  perltoauuioe  any  claim 
In  respect  of  performance  or  of  what  tias  been 
or  la  to  be  paid  or  received  thereon  wlU  ordinal 
rily  be  referred  to  tbe  a^reemeot  of  reedarton, 
and  In  genmal  no  suofa  claim  oan  be  made  unless 
eiprcesly  or  ImpUedly  reserved  upon  the  reeds- 
slca. 

8.  Where  tbe  parties  to  mm  ezeeatorjr 
OOntTMt  whJoQ  Is  Id  course  of  performance 
mutoaUr  avree  to  dheharge  each  other  from  r»< 
<^rooal  ot>tlgatlonB  therannder,  and  to  substi- 
tute a  new  and  different  oontraot  In  place  there- 
of, the  agreement  of  each  will  respectively  fur- 
nish a  sufficient  oonalderatlOD  for  tbe  agreement 
of  the  other. 

8.  A  eontrMt  under  seal  may  be  dU- 
ehaiyed.  even  before  tnesioh,  by  the  substitu- 
tion toerefor  of  an  executory  parol  agreement, 


Hon.— Contract;  effect  of  resdnfon. 

A  oontmct  cannot  be  rescinded  by  one  <rf  tbe 
parties  wltbont  the  consent  of  the  other,  except  for 
nonperformance  tfy  such  other  of  his  ooveoaots. 
White  T.  Hand,  76  Gs.  8. 

The  mutual  reeolfolon  of  a  oontraot  In  'accord- 
ance wtth  an  oiler  to  receive  back  the  artlotes  sold, 
"  and  In  this  way  settle  the  matter.^  to  A  bar  to  any 
action  for  prior  bnaobes  of  tbe  oontraot,  Alden 
T.  Thurber,  u»  Hasa.  STL 

Where  a  oontraot  bu  been  eotlrdy  rescinded, 
e  L.  R  A. 


and  the  subeequent  complete  performance  of 
such  ajn«ement. 
4.'  A  claim  fbr  Interest  will  not  survive  pay- 
ment of  the  principal  sum  in  the  absence  of  sp^ 
dal  drcunutances  to  take  the  case  out  of  tbe 
general  rule. 

aanuary  14.  ina) 

APPEAL  by  plalnttfTB  from  a  judgment  of 
tbe  GeQeral  Term  of  the  Supreme  Court, 
First  Department,  afllrming  a  judgment  of  the 
New  York  Special  Term  In  favor  of  defend- 
ants in  an  action  to  recover  the  amount  due 
under  an  alleged  contract.  Affirmed. 

On  March  3,  1883,  pUlnUffs  bad  a  contract 
with  tbe  Pittsburgh,  Youogstown  &  Cbica^ 
Railroad  Company  for  tbe  construction  of  its 
road,  by  which  they  were  to  receive  stock  and 
bonds  of  the  company  in  payment  for  work, 
labor  and  materiaU  fumishea  by  them.  On 
that  day  th«y,  as  parties  of  the  first  part,  en- 
tered Into  8  contract  with  one  C.  H.  Andrews, 
party  of  the  second  part,  and  C.  K.  Oarrison, 
party  of  tbe  third  put,  by  which  they  sold  to 


subsequent  oonvematlonfl  In  wblob  one  party  ao- 
knowledges  tlie  rights  of  the  other  do  not  amount 
to  a  new  oontraot.  Blmpson  t.  Applegat^75  CaL 
SO. 

Although  an  oral  agreement  to  rescind  a  con- 
tract for  land  is  not  such  as  a  court  would  Bpeclfl- 
cally  enforce.  It  is  a  good  ground  for  ref  uslnit  to 
enforce  the  original  oontmct.  Ferry  v.  HoI«in 
(HlH.}8So.  Rep.US. 

Besolndlng  oontraot,  effect  of.  See  Kats  r.  Bed- 
ford, 1 L.  B.  A.  8S8,  noU,  H  CaL  819. 
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Jak., 


Garrison  a  ooe-fouTth  ioterest  in  their  con- 
structioD  contract,  and  by  whicb  Qanison 
agreed  to  pay  tliem  a  certain  sum  of  money 
therefor,  and  to  assume  a  sliare  of  the  expense 
Tbich  would  be  necessary  to  carry  the  contract 
tocompletiOD. 

Subsequently  a  memonnduni  was  indorsed 
on  that  contract  to  tbe  effect  that  the  parties 
thereto  agreed  that  it  should  be  annulled,  the 
same  tuTiuff  been  superseded  by  oertaiu  agree- 
ments menUoDed  which  had  been  made  in  lieu 
thereof. 

This  action  was  brought  to  enforce  Qarrison's 
alibied  liability  under  the  former  contract. 

Further  facts  appear  in  the  opinion. 

JIfr.  jr.  W.  Hawes.  for  appellants: 

The  caaes  in  which  the  annulment  or  modi- 
flcation  of  contracts  has  been  upheld  on  the 
mere  mutual  promises  or  underatandins  of  the 
parties,  are  those  of  contracts  while  still  execu- 
tory and  before  any  breach. 

See  ^T.  Oanwav,  74  N.  T.  301;  Tiee  t. 
Zintaer,  76  N.  Y.  S«0;  Howard  v.  Wilmington 
d8.R  Co.l  Gill,  811;  maip  t.  Metzen.GON. 
T.  658. 

A  new  agreement  does  not  surrender  rights 
already  fixed. 

Allaire  v.  Whitney,  1  Hill,  484;  Bowman  v. 
TeaU.  39  Wend.  S06;  Hill  v.  BlaJa,  16  Jones  & 
8.  2S8;  MeKnighl-v.  Duntop,5N.  Y.  587;  Hins- 
dale V.  White,  6  HUl,  507;  AfeEeim  t.  Whitney, 
8  Denio,  452;  Johnaon  t.  Oppenheim,  55  N.  T. 
280;  Barber  v.  Bote,  6  HUl,  76;  8huU  v.  Ham- 
ilton, 8  Daly,  462;  Harriton  v.  Miuouri  P. 
B.  Go.  74  Mo.  864;  Cleveland  d  T.  B.  Co.  t. 
Perkins.  17  Mich.  2»6;  MaUory  v.  Lord,  39 
Barb.  454;  Coon  t.  ibwf,  IHilt.  611;  ToioertY. 
Barrett,  1  T.  a  188;  J}avi4  t.  Strtet,  1  Car.  & 
P.  18;  Barber  V.  Lyon,  8BhU!kf.  315. 

Wbeo  both  parties  agree  to  put  an  end  to  a 
.contract,  one  of  tbom  may  brmg  an  action  to 
recover  money  paid  by  him  upon  It,— euit  for 
goods  delivered  on  a  contract  aftwwards  re- 
scinded. 

Eeleey  v.  United  States,  1  Ct.  CI.  874;  Wat- 
kins  T.  Hodoei,  6  Harr.  &  J.  88:  Gillet  v. 
Maynard,  5  Johns.  85;  Thompsons,  Lyons,  22 
Jones  &  3.  101;  McMasUr  v.  StaU,  11  Cent. 
Rep.  388,  108  N.  Y.  643;  ^terry  v.  Miller,  16 
N.  Y.  407;  Endriss  v.  Belle  Isle  ice  Co.  49  Mich. 
279;  Qrannemann  v.  Kloepper,  24  111.  App. 
277:  Russell  i.  Allerton,  11  Cent.  Rep.  95,  108 
N.  Y.  288;  F&rteaus  t.  Williams,  21  Jones  &  8. 
249. 

Tbe  alleeed  annulment  la  void  for  want  of 
consideration. 

Vanderbilt  v.  Schreyer,  91  N.  Y.  392;  Smith 
T.  Kerr,  10  Cent.  Rep.  482,  108  N.  Y.  81;  Little 
T.  Bees,  84  Minn.  277;  Signer  v.  Neweomb,  6  N. 
Y.  S,  R.  815;  Wharton  t.  Missouri  Car  Foundry 
Cb.  1  Mo.  App.  577. 

The  first  contract,  being  under  seal,  could 
not  be  modified  or  canceled  by  the  subsequent 
writings,  which  are  unsealed. 

&idv  V.  Graves,  38  Wend.  82;  Ddaeroix  v. 
BuW^,  18  Wend.  71;  Hvme  t.  Taylor,  68111. 
48;  Boe  v.  Conway,  74  N.  Y.  201. 

Mr.  MelvlUe  C.  Day,  with  Mr.  Willlftm 
Bronk,  for  respondents: 

Where  a  contract  is  readnded  or  annulled  bf 
the  mutual  agreement  of  parlies  without  any 
reaerration  aa  to  tiie  time  tbe  act  of  annulment 
ii  to  take  effect  or  other  restriction,  the  con- 
6L.aA. 


tract  is  absolutely  at  an  end,  and  ia  no  longer 
available  to  either  party  for  any  purpose. 

Beach  V.  Endrets,  61  Barb.  6'70;  B'uHager  v, 
Beville,  8  Hun,  600;  Boe  y.  Conv>ay,1^  N.  Y. 
206;  Larkin  r.  Hardenbrook,  90  N.  Y.  888; 
MeKnight  t.  Dunlop,  6  N.  Y.  546. 

Andrews,  J.,  delivered  tbe  i^inlon  of  tbe 

court: 

The  parties,  by  their  agreement  indorsed  on 
the  contract  of  March  9, 1882,  in  terms  annulled 
that  contract,  and  declared  that  it  should  be  of 
no  further  effect.  The  claim  that  the  annul- 
ment of  the  contract  did  not  discharge  Garri- 
son's obligation  under  tbe  original  contract  to 
pay  his  proportion  of  expendlturea  made  by 
the  plaintiffs  for  the  construction  of  ihe  Pitta- 
burgh,  YoungstowD  &  Chicago  Railroad,  be- 
tween the  date  of  the  contract  and  ita  annul- 
ment, depends  on  the  intention  to  be  deduced 
from  the  agreement  of  anoulmeni,  construed 
in  light  of  the  attending  drcunutances.  Where 
a  contract  is  rescinded  while  in  course  of  ppr- 
f  ormance,  any  claim  io  respect  of  performanoe, 
or  of  what  has  been  paid  or  received  tbenon, 
will  ordinarily  "be  referred  to  the  agreement 
of  rescission;  and,  in  general,  no  such  claim 
can  be  made,  unlesa  expressly  or  impliedly  re- 
served upon  the  resciasttm."  Leake,  Cent  788, 
and  cases  cited. 

The  agreement  BDnuUIng  the  ori^nal  con- 
tract redtefl  tbat  that  contract  bad  Men  "su- 
perseded by  agreements  and  arrangements 
made  in  lieu  thereof,"  embodied  in  Garrison's 
letter  of  November  6,  1882,  and  the  several 
contracts  executed  by  the  parties  to  that  con- 
tract,  and  others  bearing  date  October  35, 1882. 
In  constniing  the  scope  of  the  agreement  an- 
nultiuK  tbe  oriltioal  contract,  the  letter  and  tbe 
contracts  of  October  36, 1882,  are  to  bedeemed 
incorporated  into  tbe  agreement.  Construing 
these  several  writings  together,  they  plainly 
show  that  the  parties  intended  that  Garriaon 
should  be  discharged  from  all  liability  under 
his  contract  of  March  2,  1883,  for  any  expendi- 
tures theretofore  made  or  thereafter  to  be  mad^ 
in  constructing  tbe  line  between  Rttsborgfa  and 
Newcastie  Junction.  Tbe  letter  was  written  af- 
ter Garrison  had  received  tbe  contracts  dated 
October  25,  lt^83,  for  execution,  and  declares 
tbat  he  will  sign  them  on  the  condition  and  uo- 
derstanding  that  he  is  not  to  pay  anything  more 
than  Mr.  Humphrey's  company  pays.  und»  the 
pUdntifl's  agreement  with  bimof  April  18, 1882, 
"that  is,  $150,000,  and  one  fourth  of  the  cost 
of  the  road  to  Newcastle  Junction  after  that 
date." 

The  agreement  with  Mr.  Humphrey  of  April 
18,  1882,  provided  for  the  construction  of  the 
part  of  tbe  line  of  tbe  Pittsburgh,  Youngstown 
&  Chicago  Railroad  between  Newcastie  Junc- 
tion and  Akron,  by  a  new  corporation  to  be 
formed,  and  that  Humphrey  should  pay  the 
plaintiffs  fl50,000  for  expenditures  incurred 
and  rights  acquired  on  that  branch  of  the  road 
prior  to  the  making  of  the  contract,  and  also 
one  fourth  of  all  expenditures  thereafter  made 
in  ita  completion.  The  letter  goes  on  to  state 
that  tbe  agreement  with  Mr.  Humphrey  waa 
made  "after  consulting  with  me;  and,'  aa  it  in* 
sored  my  road  [Wheeling  Sa  Lake  Erie  Rail- 
Foad]  a  line  to  PlttabuTj^,  1  was  ready  toasKnt 
to  it,  In  place  of  the  agreement  of  tbe  2d  <rf 
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March;  and  you  know  I  have  80  considered  it' 
siace,  and  that  I  was  owner  of  one  fourth 
of  the  new  company,  all  previous  agreements 
between  us  being  superseded.  I  do  not  want 
any  interest  in  the  road  from  Newcastle  Junc- 
tion to  Pittsburgh.  I  will  pay  whatever  Mr. 
Humphrey's  company  has  paid  on  the  agree- 
ment of  thp.  IStb  of  April." 

.The  clear  import  of  the  propositinn  of  Mr. 
Garrison  in  bis  letter  is  that  be  would  sign  the 
contracts  of  October  36,  1882,  provided  he 
should  be  placed  in  the  same  position  in  respect 
to  the  enterprise  as  that  occupied  by  tbe  com- 
pany represented  by  Mr.  Humphrey,  and  be 
relieved  from  all  interest  in,  or  obligation  to 
contribute  to  the  construction  of,  the  part  uf 
tbe  Pittsburgh,  Youngstown  &  Chicago  Rail- 
road between  Pittsburgh  and  Newcastle  Junc- 
tion. Garrison  thereafter  executed  the  con- 
tracts of  October  25,  1882,  relating  to  tbe  con- 
struction of  the  road  between  Newcastle  Junc- 
tion and  Akron,  whereby  he  assumed  other 
and  different  obligations  from  those  he  had  as- 
sumed by  his  contract  with  the  plaintiffs  of 
March  2,  1882. 

The  main  claim  in  tbe  action  is  to  recover 
from  Oarrlsou's  estate,  under  the  contract  of 
March  2,  1882,  for  a  share  of  expenditures 
made  by  the  pulntifla  in  the  construction  of 
tbe  pert  of  the  Pittsburgh,  Youogstown  & 
Chicago  Railroad  between  Pittsbuivh  and  New- 
castle Junction  after  the  date  of  t&t  contract, 
and  before  the  execution  of  the  annulment 
agreement.  The  agreement  annulling  the  prior 
contract  is  supported  by  an  adequate  consider- 
ation. Tbe  new  obligation  which  Qarrison  as- 
sumed under  the  contracts  of  OctolKr  35, 1883, 
was  alone  a  sufficient  consideTatiOD.  JfimipAM 
T.  Brown,  87C.  S.  20  Wall.  389  [t2 L.  ed.  364]. 

There  was  a  consideration  also.  In  the  mutual 
agreement  of  the  parties  to  the  prior  contract, 
wnich  was  still  executory,  although  in  the 
course  of  performance,  to  discharge  each  other 
from  reciprocal  obligations  tfaa«under,  and  to 
substitute  a  new  and  different  agreement  in 
place  thereof. 

The  contract  of  March  2,  1882,  ia  sealed, 
while  the  agreement  annulling  it  la  unsealed. 
Upon  this  fact  the  plaintiffs  make  a  point, 
founded  on  the  doctrine  of  tbe  common  law 
that  a  contract  under  seal  cannot  be  dissolved 
by  anew  parol  executory  agreement,  although 
supported  by  a  good  and  valuable  considera- 
ticHk;  "for,  as  is  nld,  "every  contract  or  t^;ree- 
ment  ongbt  to  be  dissolved  by  matter  of  as 
high  a  nature  as  tbe  flrst  deed."  GovnUat  of 
Buttan^s  Gam,  5  Coke,  35  b. 

The  application  of  this  rule  often  produced 
great  inconvenience  and  injustice;  and  tbe  rule 
Itself  has  been  overlaid  with  distinctions,  in- 
vented by  the  judges  of  the  cntnmon-law  courts 
to  escape  or  mitigate  its  rigor  in  particular 
cases.  But  in  equity  the  form  of  the  new 
agreement  was  not  regarded;  and,  under  the 
recent  blending  of  the  jurisdiction  of  law  and 
equity,  and  the  right  given  by  tbe  modem  rules 
of  procedure  in  this  country  and  in  England  to 
interpose  equitable  defenses  in  legal  actions, 
tbe  common-law  rule  has  lost  much  of  lis  form- 
er impoitanoe.  A  recent  BngHab  writer,  re- 
ferring to  the  effect  of  the  common-law  Pro- 
cedure Acts  in  Sogland.  s^^a:  "The  ancient 
technical  rule  of  the  common  law.  that  a  con- 
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tract  under  seal  cannot  be  varied  or  discharged 
by  a  parol  agreement,  is  thus  practically  super* 
seded."  Leake,  Cont.  %  802. 

Courts  of  equity  often  interfered  by  injunc- 
tion to  restrain  proceedings  at  law  to  enforce 
Judgments,  covenants  or  obligations  equitably 
discliarged  by  transactions  of  which  courts  at 
law  had  no  cognizance.  See  3  Story,  Eq.  Jur. 
§  1578. 

It  is  a  necessary  oonsequence  of  our  changed 
system  of  procedure  that  whatever  formerly 
would  have  constituted  a  good  ground  in  equi- 
ty for  restraining  the  enforcement  of  a  contract 
or  de<»eeing  Its  discharge  will  now  constitute 
a  good  equitable  defense  to  an  action  on  the 
contract  itself.  It  was  one  of  tbe  subtle  dis- 
tinctions of  the  common  law,  as  to  tbe  discharge 
of  covenants  by  matter  t»  ^ait,  that,  although 
a  specialty  before  breach  could  not  be  dis- 
charged by  a  parol  agreement,  although  found- 
ed on  a  good  consideration,  nor  even  oy  an  ac- 
cord and  satisfaction,  yet,  after  breach,  the 
damages,  if  unliquidated,  could  be  dischuged 
by  an  executed  parol  agreement,  because,  as 
was  said,  in  the  latter  case  the  cause  of  action 
is  founded,  "not  merely  on  the  deed,  but  on 
tbe  deed  and  tbe  subsequeDt  wrong."  Broom, 
Legal  Maxims,  848,  and  cases  cited. 

The  absurd  results  to  which  the  common-law 
doctrine 'sometimes  led  is  Illustrated  by  tbe  case 
of  8penee  v.  Bealey,  8  Excb.  668,  in  which  it 
was  held  that  a  plea  to  an  action  on  covenant 
for  tbe  payment  of  a  sum  certain,  that,  before 
breach,  defendant  satisfied  the  covenant  b^  the 
delivery  to  and  acceptance  by  the  plaintiff  of 

foods,  machineiy,  etc.,  in  satisfaction,  was  bad, 
lartin,  B.,  saying:  "I  am  sorry  that  I  am 
compelled  to  agree  in  holding  that  the  plea  is 
bad.  It  is  difficult  to  see  the  correctness  of  the 
reasons  upon  which  the  rule  Is  founded." 

I  suppose  there  can  be  no  doubt  that  the  fact 
presented  by  tbe  plea  in  tbe  case  of  Spen&e  v. 
Healey  would  have  constituted  a  good  ground 
for  relief  in  equity.  The  technical  distinction 
iKtween  a  satisfaction  before  or  after  breach 
seems  to  have  been  disregarded  in  this  State, 
and  8  new  agreement  by  parol,  followed  by  ac- 
tual performance  of  tbe  substituted  agreement, 
whether  made  and  executed  before  or  after 
breach,  is  treated  as  a  good  accord  and  satis- 
faction of  the  covenant.  Fleming  v.  Gilbert,  8 
Johns.  580;  iMttim&re  v.  Harsen,  14  Johns.  880; 
Dearborn  v.  Cross,  7  Cow.  48;  Allen  v.  Jaguish 
(Cowan,  J.),  21  Wend.  688. 

So,  also,  a  new  agreement,  although  without 
performance,  if  based  on  a  good  connderation, 
will  be  a- aatisfacUoD.  If  accepted  as  such. 
Kramer  v.  Heim,  75  N.  Y.  674,  and  cases  cited. 

In  tbe  present  case,  it  may  be  justly  said 
that  when  the  agreement  annullinK  the  con- 
tract of  March  2, 1^,  was  executed  there  had 
been  no  breach  by  Garrison  of  bis  covenant 
therein,  as  be  fa^d  not  been  called  upon  by  the 
plaintiffs  to  pay  his  sbare  of  the  construction 
account.  But  it  was  tbe  plain  intention  of  tbe 
parties  that  the  new  arrangement  then  entered 
into  should  be  a  substitute  for  the  liability  of 
Garrison,  present  and  prospective,  under  the 
contract  of  March  2,  1882.  The  transaction 
constituted  a  new  agreement  in  satisfaction  of 
the  prior  covenant,  and  was  accepted  as  anch. 
Moreover,  it  admitted  lQ^the  reply  that  the 
contracts  of  October  3S,  18W,  were  carried  out. 
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It  Is  ft  case,  therefore,  of  an  executory  parol 
contract,  toade  in  snbstitution  of  tbe  prior 
sealed  contract,  afterwards  fully  executed, 
whicli  clearly,  under  the  authoritieB  in  this 
State,  discharged  the  prior  contract. 

In  respect  to  tbe  claim  to  recover  Interest 
during  the  time  tbe  p^ment  of  tbe  $150,000 
was  deified,  it  is  a  sufflcient  answer  that  tbe 
compUdot  admits  tbat  the  principal  sum  was 
fully  paid  prior  to  September  IS,  1882.  Tbe 


claim  for  interest  did  not  surviTe,  Uiere  belDr 
no  special  circumstances  to  take  thecaae  out  of 
the  general  rule.  Cutter  v.  New  York,  Vi  N.  Y. 
166,  and  caws  cited. 

We  are  of  opinion  that  the  facts  admitted  In 
tbe  pleadings  disclose  that  there  was  no  right 
of  action,  and  that  the  complaint,  for  tbia  rea- 
son, was  properly  dismissed. 

i^eju^mani  jtAouU  tkertif'ore  be  affirmed. 

All  concur. 


PENNSYLVANIA 


William  McKENDRY  et  al.,  P{^.  tn  JCrr., 

Elizabeth  J.  HcEENDRY,  by  Next  Friend. 

(  Fa.  ) 

1.  An  eqnltjtble  ejectment  action  bj- tbe 
wlfb  Id  tbe  name  of  her  Dsxt  Mend  may  be 
maintained  la  PenosylvRnla  a^nat  her  htubend, 
from  whom  she  is  at  the  time  separated,  under 
the  Acta  of  1818  and  16S0,  giving  her  tbe  right  to  a 
separate  estate  and  to  '"■'"*fi'"  actions  therefor, 
wbeore  the  property  la  not  ooonpled  by  tbem  as  a 
home,  and  tbe  husband's  poMMBlon  to  Inoooalat- 
ent  with  suoh  ocoupatlon. 

S.  Whatlwr  the  ohanietor  off  ibm  oeoo- 
patlimbymliiialMUid  of  lilswlfta^  real 
property  was  oondstent  with  an  aBieement  to 
make  it  weir  h<nne  to  a  questlcm  tor  the  Jury, 


iUFREME  COURT. 

iriiere  he,  while  Uving  wpart  from  bar,  bas  taken 
another  family  Into  the  house. 

(January  8,100.) 

ERROR  to  tbe  Court  of  Common  Pleat,  No. 
1,  of  Allegbeny  County  to  review  a  Judg- 
ment in  favor  of  plaintiff  in  an  action  of  eject- 
ment. Affirmed. 

William  and  Elizabeth  J.  McEendry  were 
married  in  188S.  The  wife  was  tbe  owner  of 
a  tract  of  land  under  a  devise  from  ber  father. 
She  notified  tbe  tenant  In  posaesEion  thereof  to 
surrender  possession  on  April  1,  1888.  Mr. 
and  UiB.  ScEendiy  then  made  arrangements 
to  liTe  upon  this  land  as  their  home,  and  made 
some  preparations  to  do  so.  Before  possession 
was  taken  under  tbat  arrangement  differences 


Nora.— JGhwbond  and  wife;  atstiotu  beluwen,  under 
modern  stotutM;  ejectment. 

A  married  woman  may  maintain  ejectment 
aiMlnst  ber  husband  for  her  separate  real  estate, 

where  statutes  give  her  the  rlg^t  to  control  and 
manage  her  separate  property,  and  to  bring  suits 
ooncerolng  It.  Crater  v.  Grater,  118  Ind.  DO;  Wood 
T.  Wood,  83  N.  T.  S76;  lOnler  v.  Klnler, «  lans.  4K1, 
overmlliw  OouM  t.  Oould,  SB  How.  Pr.  Ml. 

Aettana  ommtOy. 

A  wife  cannot,  during  marriage,  sue  ber  husband 
except  as  authorized  by  statute.  Heyob  v.  Her 
HuAand,  U  La.  Ann.  11;  Moore  v.  Moore,  Zd.  618. 

A  statute  giving  a  married  woman  the  right  to 
sue  and  be  sued  as  ff  unmarried  does  not  authorize 
actions  between  her  and  ber  husband.  Smith  v. 
Oorman,  41  He.  405;  Hobbs  v.  Hobbs,  70  He.  881; 
Crowtber  r.  Crowtber,  5fi  He.  85^  but  ses  other 
cases  following. 

Tbe  invaUdi^  of  a  formal  marriage  notJudlotaJly 
declared  null,  does  not  give  tbe  wife  the  litttA  to 
sue  file  husband  (UU).  arlffltk  r.  Smftb,  1  Pa.  L. 
J.  479. 

A  married  woman  cannot,  under  tbe  nUnoto 
Statutes,  sue  ber  husband  at  law  except  for  ber 
separate  property.  She  cannot  sustain  a  set.  /a. 
against  bim  to  compel  payment  of  alimony  (1819). 
Cbestaut  v.  Cbeetaut.  77  BL  818. 

A  boabaod  oonfeas  judgment  in  favor  of  hto 
wife  without  intervention  of  a  trustee.  Rose  t. 
Letshaw.  00  Pa.  288;  Lahr's  App.  Id.  007.  Contra, 
Countz  V.  HarkUng,  80  Ark.  17. 

A  wife  who  to  tenant  In  common  with  ber  hus- 
band may  bring  snltforpartUlon.  Hoorev.Hoore. 
«r  K.  T.  107. 

A  wife  can  obtain  a  money  Judgment  against  her 
husband  only  when  she  claims  a  separation  of 
property  and  dlssotutloo  of  the  oonununHy.  Tre- 
denbur^  v.  Behan,  81  La.  Ann.  1T& 

Demand  of  paraphernal  property  by  the  wife 
6L.R  A. 


under  La.  Code,  arts.  2887,  S8BI,  may  ln<dude  restf- 
tuUon  at  prooeeds  of  that  sold  by  tbe  husband,  al- 
though dissolution  of  the  community  Is  not  de- 
manded. Jdr  V.  Weber,  86  La.  Ann.  SOB. 

A  man  may  sue  his  wife  In  her  executorial  ca- 
pacity for  a  debt  due  falm  from  the  testator.  Alex- 
ander V.  Alexander,  i2  La.  Ann.  668. 

A  married  woman  may  summon  her  husband  as 
trustee  (or  debtor,  at  least  where  the  husband  blm- 
nelf  does  not  raise  tbe  objection  of  her  coverture. 
Tunks  V.  Qrover,  67  He.  667. 

Ad  Independent  suit  to  enforce  a  trust  in  or  lien 
upon  property  purchased  by  the  husband  and  con- 
veyed to  the  wife  cannot  be  maintained  by  bim 
pending  a  suit  for  divorce.  Boee  v.  Rose,  96  Ind. 
179. 

A  wife  cannot  sue  her  husband  without  a  pro- 
ehetn  ami.  Ward  v.  Ward,  t  Dev.  Bq.  <K.  0.)  Ble 
Thomas  v.ntomas,  18  Barb.  UB;  Ooltr.Oolt,flHow. 

Pr.6a. 

The  New  York  decisions  were  made  under 
Code  Proa.,  I  Hi,  authorising  ber  to  **»ue  or  be  sued 
alone."  The  present  Codeof  Civil  Prooadnre,  I  IflO^ 
says  she  may  sue  "as  If  she  was  single." 

A  wife  cannot  sue  her  buaband  in  forma  pauperis. 
Ward  v.  Word,  supra. 

Whether  she  shall  give  security  for  costs  to  in  the 
discretion  of  tbe  court  OWV.  Thomas  v.  Thomas, 
18  Barb.  1«. 

A  wiFe  may  sue  to  set  aside  a  ftsudulent  oonvoy- 
ance  made  by  her  husband  to  evade  a  decree  for 
alimony.  Kamp  v.  Kamp,  18  How.  Fr.  118. 

On  oonttroctM. 

A  husband  may  sue  hto  wife  for  money  loaned  to 
ber  fOr  use  in  her  sepuate  buslneaB  on  her  express 

promise  to  repay  It.  HarreU  v.  Harrell,  11?  Ind.  H. 

A  husband  cannot  sue  bis  wife  for  services  ren- 
dered her  while  they  were  Uving  together.  Per- 
kins v.  Pertiu,  7  Imm.  M,  08  Barb.  ML 

After  divorce  he  may  sue  her  for  mon^  ad- 
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arose  between  them  and  tiiey  separated.  She 
^bsequently  rented  tbe  int>pertj',  but  the  bus- 
band  got  possession  of  tbe  key  and  took  actual 
possession  of  tbe  premises  tnlaiig  with  bim  tbe 
family  of  one  John  FesEder. 

MiB.  Mc^ndry  thereupon  (nought  this  ac- 
tion against  ber  hoaband  and  Fenler  to  recover 
ponearion  of  the  premiseB. 

At  the  trial  defendants  requested  the  court 
to  charge  tbe  jury  that  puintiff  could  not 
maintain  tbe  action.  This  request  was  refused. 
(First  assignment  of  emnr.) 

The  defendants  offered  to  Introduce  in  eri- 
dence  an  exemplification  of  the  record  of  a  pro- 
ceeding in  wbicfa  one  Jerome  Prosser  was  coo* 
Ticted  of  adultery  with  Mrs.  McEendry,  for 
the  purpose  of  showing  that  she  was  the  cause 
of  the  trouble  In  tbe  McEendry  family.  This 
offer  was  refused  and  the  refusal  beciune  the 
basis  of  the  fifth  and  edztSi  aaaignments  of 
error. 

Further  facts  appear  In  tbe  opinion. 

Mmn.  Robb  s  Fituisimoiw.  for  plain- 
tiffs in  error: 

Under  the  provisions  of  the  Acts  of  1848 
and  1856,  the  wife  could  not  oust  the  husband, 
by  an  action  of  ejectment,  from  a  home  they 
bad  mutually  agreed  to  make  and  live  in,  the 
sune  having  been  made  desolate  by  her  wanton 
and  uulawiu)  acts. 

mtUr  V.  auter,  81  Fa.  896;  Ptttit  T.  J^, 
88  Pa.  116;  Boar  v.  Am,  SS  Fa.  884;  Mdnder- 


baeh  T.  Mock,  29  Pa.  48;  Miller  v.  JftOm*.  44 
Pa.  170;  Mas  v.  Mat/,  62  Pa.  206;  Husbands, 
Rights  of  Married  Women,  p.  86. 

She  could  bring  an  action  only  in  case  of 
conduct  on  his  part  which  would  entitle  her 
to  a  divorce. 

Butler  V.  Bu&«r,  1  Pars.  887;  Chrdon  v.  Gor- 
don, 48  Pa.  388;  Rieharda  v.  Riekardt.  87  Pa. 
227,  1  Grant,  889;  BAback  t.  Eshbaeh,  38  Fa. 
848;  Waring  v.  Waring,  2  Phill.  182;  Graved 
Aj^.  87  Pa.  448;  Milet  v.  Miles,  76  Pa.  867; 
Jones  V.  Jona,  66  Pa.  494;  Map  v.  Map,  62  Pa. 
206;  Bealor  v.  Bahn,  9  Cent  Bep.  699, 117  Pa. 
172. 

A  woman  married  cannot  be  able  to  control 
and  enjov  ber  property  as  If  she  were  wie, 
without  leaving  her  at  liberty  practically  to 
annul  the  marnage  tie  at  pleasure. 

Golev.  Van  Riper,  44  III.  58, 

Mearrt.  A.  Bl^keley  and  A.  M.  Blake- 
lay  for  defendant  in  error. 

Pazaon,  Ch.  J. ,  delivered  .the  opinion  of 
tbe  court: 

Tbe  first  specification  of  error  presents  the 
question  whether  the  plaintiff  can  maintain 
this  action  against  the  defendants,  one  of  whom 
is  her  husband.  It  was  an  action  of  ejectment 
brought  in  tbe  court  below,  to  recover  tbe  pos- 
session of  certain  real  estate,  admittedly  the 
separate  property  of  the  wife.  It  is  clear  she 
could  not  sostain  stich  suit  at  common  law. 


ranoed  to  pay  off  a  mortgage  and  to  make  ▼aloable 
improvements  on  ber  premises  at  her  request  dur- 
ing oorerture.  Blake  t.  Blake,  U  He.  177. 

A  divorced  wife  cannot  sue  her  former  husband 
at  law  upon  an  Implied  oontraot  arising  during 
oovertore.  PItbnan  v.  Plttman,  4  Or.  2B8. 

A  divorced  woman  can  maintain  an  action 
against  her  former  husband  for  services  performed 
before  their  marriage.  Carlton  v.  Carlton,  13  He. 
735,  IB  Am.  Kep.  901. 

Specific  performanoe  may  be  decreed  of  a  con- 
tract to  convey  to  a  wife  premises  Iwught,  largely 
Improved  by  money  loaned  by  her  for  that  pur- 
pose. Hlzon  V.  Cuppy,  SB  Ind.  210. 

A  married  woman  cannot,  by  h^  next  Irlend, 
maintain  an  action  of  debt  against  her  husband 
during  coverture,  under  I^.  Act  1848.  Bittor  v. 
Bitter,  81  Pa.  8SS. 

Covenant  will  not  lie  under  the  Pa.  Act  of  1856,  by 
a  wife  in  the  name  of  her  next  Irlend,  against  her 
husband,  for  waste  permitted  by  him  on  land  con- 
veyed to  him  by  ber  for  Ufa  by  antenuptial  oon- 
traot, although  th^  have  separated.  MlUer  v. 
HUler,  44  Fa.  170. 

A  wife  can  sue  her  husband  upon  a  note  execut- 
ed by  bim  In  her  favor  before  marriage  (Wilson  v. 
Wilson,  80  OaL  44T);  also  wbere  the  note  was  made 
during  coverture.  May  v.  May,  9  Neb.  IS:  Greer  v. 
6reer,24B[ao.l01.  Contra,  Boeeberry  v.  Uoseberry, 
SI  W.  Va.  759:  Crowtber  v.  Crowthor,  56  He.  358. 

And  she  may  maintain  suit  against  him  on  a  note 
given  ber  In  consideration  of  marriage.  Wnght 
V.  Wright,  54  N.  Y.  487. 

^wife  may  sue  on  a  note  which  was  given  to 
settle  a  suit  brought  by  her  tor  dlvoroe,-wbere,  af- 
ter returning  to  her  husband  and  living  with  him 
several  years,  she  has  again  left  bim  and  the  note 
bas  been  assigned  to  her.  Adams  v.  Adams,  U 
Hun,  401. 

SuttM  of/aitiBt  Mm  to  uAlch  huaband  belongs: 

A  wifo  may  sue  a  Srm  of  which  her  hosbaad  Is  a 
member  (he  Joining  with  ber  In  obedience  tostet- 

6L.B.A. 


ute)  on  a  claim  arising  out  of  her  separate  estate. 
Alexander  v.  Alexander  (Va.)  1  L.  R.  A.  125;  Ben- 
son V.  Morgan,  50  Mich,  77;  Osbom  v.  Oslwm,  88 
Mloh.  40;  Moore  v.  Foote,  84  Hlch.  448.  Contra. 
Kutz's  App.  40  Pa.  90  (under  Fa.  Act  1848). 

But  with  her  husband^s  consent  she  may  sue  a 
firm  of  which  he  Is  a  membw  on  a  oontraot  of  lease 
of  her  separate  real  eatate.  Freller  y.  Xear,  8  L.  U. 
A.  889, 128  Pa.  47a 

8he  may  recover  of  a  firm  to  which  ber  husband 
belongs  for  money  loaned  to  him  for  use  in  the 
Arm's  business.  Devln  v.  Devin,  1?  How.  Pr.  514. 

She  may  sue  a  firm  of  which  he  Is  a  member  for 
servloee  to  tbe  firm.  Adams  v.  Curtis,  4  Lans.  164. 
Contra,  Edwards  v.  Stevens,  8  Alien,  SUL 

Torts. 

Neither  husband  nor  wife  can  sue  the  other  for  a 
tort  during  coverture.  Feten  v.  Peters,  42  Iowa, 
182. 

A  wife  cannot  sue  ber  husband  for  slander  (Free- 
thy  V.  Freethy,  42  Barb.  041);  nor  for  assault  and 
battery  during  coverture  (Longendyke  v.  Longen- 
dyke,  44  Barb.  866;  Sobulta  v.  Sohultz,  (19  N.  X.  644), 
even  If  suit  Is  brought  after  dlvoroe.  Abbott  v. 
Abbott,  07  He.  804. 

He  may  sue  her  for  property  seized  and  carried 
away  by  her.   Berdell  v.  Parkburst,  10  Hun,  8S8. 

A  wife  living  apart  from  her  husband  can  main- 
tain replevin  against  him  for  her  individual  prop- 
erty. White  V.  White,  58  Mich.  646;  Howland  v. 
HowJand,  20  Hun,  472.   Contra,  Hobbs  v.  Hobba,  90 

Me.  sea 

A  wife  may  sue  her  husband  for  money  oonvert- 
ed  by  him.  Whitney  v.  Wtaitney,  49  Barb.  810. 

The  remedy  of  a  married  woman  for  Injury  to 
her  property  by  her  husband  is  now  at  law  under 
nilnols  Statutes.    Larison  v.  Larleon,  9  Dl.  App.  27. 

A  wife  deeerted  by  her  husband  may  attach  his 
property,  although  he  is  not  a  seafaring  man  nor 
Hhe  a  feme  tote  trader.  Bobrman  v.  Kobrman,  12 
PbUa.890. 
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Cao  Bhe  do  so  by  force  of  any  Act  of  Assembly  f 
We  throw  out  of  the  case  the  Act  approved 
June  S,  1887  (Pub.  Laws,  882),  relatlDfc  to  hus- 
band and  wife,  for  the  reaaoD  that  ffais  suit  was 
commeoced  before  its  passage.  The  rights  of 
the  parties  must  be  measured  by  the  law  as  it 
etodi  on  the  day  when  the  writ  issued. 

Without  goiuf;  into  tedious  detail  in  regard  to 
the  legislation  affecting  the  property  rights  of 
married  womeD,  the  sixth  section  of  the  Act  of 
April  11,  1848  (Pub.  Laws.  S86).  secures  to 
toBxa  the  full  use  and  enjoyment  of  their  prop- 
erty of  every  description,  whether  real,  per- 
sonal or  mixed,  as  fully  after  marriage  as  be- 
fore;  it  is  not  liable  for  her  husband's  debts, 
nor  can  be  mortgage  or  incumber  it.  There 
are  various  other  provisions  in  subsequent  Acta 
of  Assembly  relating  to  the  separate  earnings 
of  the  wife,  her  right  to  be  declared  a  feme 
trader,  etc.,  which  it  is  not  necessary  to 
referto  In  detail.  Then  comes  the  Art  of  April 
11,  1866  (Pub.  Laws,  315),  the  third  section  of 
which  provides  that  "  whensoever  any  husband 
shall  have  deserted  or  separated  himself  from 
his  wife,  or  neglected  or  refused  to  support  her, 
or  she  shall  have  been  divorced  from  his  bed 
and  board,  it  shall  be  lawful  for  her  to  protect 
her  reputation  by  an  actlou  for  slander  or  libel ; 
and  she  shall  bIbo  have  the  right,  by  action,  to 
recover  her  separate  earnings  or  property:  Pro- 
vided, That  if  her  bustmnd  be  the  defendant, 
the  action  shall  be  in  the  name  of  a  next  friend." 
The  plaintiff  contends  that  her  suit  can  be  sus- 
tained under  this  last  Act. 

The  Act  of  1818,  which  secures  to  a  married 
woman  the  use  ana  enj(^ment  of  h«r  separate 
estate,  contains  no  provision  by  whkb  her 
rights  thereto  can  be  enforced  against  her  hus- 
band. It  may  very  well  be  that  a  common- 
law  action  could  not  be  maintained  against  him 
for  that  purpose.  The  Act  having  given  the 
right,  there  must  be  a  remedy  to~  enforce  it, 
otherwise  it  would  fail  of  its  purpose  in  part, 
at  least.  If  a  husband  were  to  deprive  his  wife 
of  the  use  and  enjoyment  of  her  separate  es- 
tate, it  would  be  an  act  contrary  to  law  and 
prejudicial  to  her  interests,  and  we  have  no 
doubt  a  court  of  equity  coald  interfere  to  re- 
strain snch  action. 

Many  such  questions  may  arise  as  to  what 
would  constitute  an  interference  bv  the  hus- 
band with  the  separate  property  of  the  wife. 
If  they  are  living  together  on  her  property,  her 
right  to  eject  him  therefrom  arbitrarily  may 
well  be  questioned.  The  home  of  the  husband 
is  the  home  of  the  wife,  and  the  home  of  the 
wife  must  oeceBsariiy  t>e  tlie  home  of  the  hus- 
band, if  he  chooses  to  avail  himself  of  it;  other- 
wise all  unity  of  person  between  tiiem  would 
be  destroyed,  which  we  do  not  think  was  in- 
tended by  the  Act  of  1848.  But  if  the  husband 
desert  his  wife  we  do  not  think  he  can  take 
possession  of  her  real  estate  and  hold  it  as 
against  herself  and  her  tenants. 

Upon  the  trial  of  the  cause  below  the  learned 
Judge  submitted  to  the  Jury  the  question 
whether  this  husband  and  wife  took  p(»Be8sion 
of  the  property  In  dispute  under  an  agreement 
6  L.  R.  A. 


or  arrangement  between  them  that  they  were 
to  make  it  their  home;  and  iDstructeti  them 
that  if  ttie  possession  was  taken  in  pursuance 
of  such  an  artangNnent  the  i^aintifl  could  not 
recover.  This  clearly  appears  from  that  por- 
tion of  the  charge  emnraced  in  the  third  speci- 
fication. "  It  is  a  question,"  said  the  learned 
jud^,  "you  will  consider,  whether  that  pos- 
session was  in  pursuance  of  ttiis  arrangement 
made  with  his  wife,  or  whether  it  was  Incon- 
sistent with  that  arrangement.   If  It  was  fn 

guiBuance  of  that  arranirement,  she  wonld  not 
e  entitled  to  recover:  but  if  it  was  inconsistent 
with  that  arrannment  (and  it  is  for  you  to  say 
whether  or  not  the  bringing  of  a  family  into  a 
three-roomed  house  is  inconsistent  with  hie 
possession  in  pursuance  of  that  arrangement) 
she  would  be  entitled  to  recover.  He  must 
not  only  have  taken  possession,  but  he  must 
retain  it  in  punuanoe  of  that  agnemrat" 

We  fall  to  discover  error  In  this  InBtruction. 
The  whole  matter  of  the  unhappy  difficulties 
between  these  parties,  and  the  facts  which  led 
up  to  the  occupation  of  the  premises  were  be-, 
fore  the  jun^,  and  they  have  found  that  the 
possession  ot  the  husband  was  inconmstent  with 
the  alleged  agreement  With  this  fact  found 
against  them,  the  only  point  left  the  defendanta 
is  the  question  whether  the  action  of  ejectment 
can  he  maintained.  As  before  intimated,  we 
think  a  bUl  in  equity  would  He  against  the  hus- 
band at  the  Suit  of  the  wife  to  protect  her  ia 
the  enjoyment  of  her  separate  estate,  independ- 
ently of  the  Act  of  1856.  As  before  observed, 
it  is  an  act  contrary  to  law  and  prejudicial  to 
the  interests  of  the  wife  for  a  huaband  to  de- 
prive her  of  the  ponesaion  and  enjoyment  of 
her  separate  estate,  and  as  there  is  no  remedy  at 
law  provided  for  such  case  we  have  no  doubt 
that  the  jurisdiction  of  equity  would  attach 
under  the  Act  of  1886,  conferring  equity  pow- 
ers upon  the  courts.  The  action  of  ejectment 
is  often  a  substitute  for  a  Mil  In  equity,  and  we 
have  in  our  practice  what  is  known  as  an 
equitable  ejectment.  It  is  used  constantly  to 
enforce  specific  performance  of  contracts  for 
the  sale  of  real  estate,  and  in  some  other  in- 
stances, ft  is  a  convenientand  plastic  remedy, 
and  more  speedy  than  a  bill  In  equity.  The 
learned  Judge  below  treated  this  suit  throughout 
as  an  equitable  ejectment,  and,  while  it  is  not  so 
technioiily,  we  see  no  objection  to  regarding  It 
as  sulntantially  such  a  proceeding.  If  It  were 
necessary  to  fiame  a  new  writ  to  meet  the  exi- 
gencies of  this  case,  we  have  ample  power  to 
do  so  under  the  third  section  of  the  Act  of 
June  16,  1886  (Pub.  Laws,  785).  It  is  not 
needed  that  we  should  frame  a  new  writ  where 
we  have  one  already  in  existence  which  will 
accomplish  all  that  M  needed.  Regarding  this 
action  as  a  substitute  for  a  bill  in  equity,  we  are 
of  opinion  that  it  can  be  sustained. 

There  is  no  merit  in  the  fifth  and  sixth  speci- 
flcaliona.  The  record  referred  to  was  properly 
excluded.  The  plaintiff  was  not  a  party  to 
ttiat  proceeding,  and  it  cannot  be  given  in  evi- 
dence to  affect  her. 
Jt^/ntent  affrmed. 
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Ciry  OP  FATETTEVILLB,  Appt., 

V. 

James  CARTER. 
r....Ark.....) 

TIm  power  to  reyiilaite  the  eoUdtiiif 
ttouk  travelers  of  patroMge  fbr 
hotels*  etc,  conferred  upon  municipal  corpo- 
rations by  I  761.  Hansf .  Dlff ..  ? Ivee  tbem  the  riKht 
to  charge  a  Uoense  fee  FuflBoieat  In  amountito 
cover  expense  of  the  license  and  of  the  enforce- 
ment of  such  police  superintendence  aa  maybe 
lawfuUf  exereieBd  over  tbe  burineso;  and  unleee 
the  contrary  appears  courts  will  presume  the 
amount  fixed  upon  reasonable,  and  wlU  not  In- 
terfere with  tbe  discretion  exercised  in  flxluft 
It  In  the  afaaeiioe  of  evidence  a  fee  of  918.50  will 
not  be  held  unreasonable. 

(December  7, 1B8Q.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
il-tbe  Circuit  Court  for  Washington  County 
in  favor  of  defendant  upon  appeal  from  May- 
or's Court  of  the  City  of  FayettevJUe,  in  an 
action  to  recover  the  penalty  provided  for  vio- 
laiion  of  a  dty  ordinance.  Reverted. 
The  case  sufficiently  appears  in  the  opinion. 
Mr.  C.  R.  Bnekiier*  for  appellant: 
The  license  fee  demanded  is  not  a  tax  upon 
an  occupation,  but  a  compensation  for  iasuing 
tbe  license,  for  keeping  tbe  necessary  record 
and  for  municipal  Buperviaion  over  the  busi- 
ness, and  the  sum  of  912w60  per  annum  is  not 
excessive. 

Fort  Smith  v.  A^»,  43  Ark.  82,  and  cases 
there  cited. 
Mr.  J.  n.  Oanter  for  appellee. 

Battle.  J.,  delivered  the  opinion  of  the 
court: 

Section  751,  Hansf.  Dig.,  provides  Uiat  all 


Nora.— Xfeense  erf  occupationt  and  privQeged 

taaxs. 

Wbne  a  tfceoaelsrequlrediis  a  condition  prece- 
dent to  the  punuU  of  an  occupation,  and  not  with 
reference  to  remme,  the  provisions  of  the  Consti- 
tution as  to  equalltr  and  untformftr  In  taxation 
do  not  apply.  Addison  v.  SauJnler,  19  Cel.  tS; 
Thomasson  v.  State,  U  Ind.  4t0;  New  Orleaos  v. 
Tnrpln,lS  la.  Ann.  B6;  Baker  v.  ClBohinatJ,  11  Ohio 

sum. 

The  provisions  of  the  Constitution  as  to  equalfty 
and  uniformity  apply  to  property  alone,  and  not  to 
taxation  on  prtTlleffes  or  ocoapatlons.  Bcyptian 
Levee  Co.  t.  Hardin.  H  Ha  4)0;  Washington  v. 
State,  18  Ark.  7St,  McGee  v.  Hathls,  S  Ark.  40; 
People  V.  Coleman,  4  Cal.  46;  Bohler  v.  Schneider, 
4a  Qa.  100:  Home  Ins.  Co.  v.  Aufrusta,  CO  Oa.  080; 
Slaoffhter  v.  Com.  18  Gratt.  791:  Eyre  v.  Jacob,  14 
Otatt.  40;  Adams  v.BomervtUe,S  Head,  8B^  Aula- 
niet  V.  Governor,  1  Tex.  9SSi  Texas  Banking  Ins. 
Co.  V.  State.  42  Tex.  6S«;  Wlffgios  Ferry  Go.  v.  East 
St.  Louis,  lOS  lU.  660;  Walker  v.  Springfield,  94  lU. 
864;  St.  Louis  v.  Green,  7  Ho.  App.  468:  i&c  parte 
Robinson,  12  Nev.  2ia:  OatUn  v.  Tarboro,  T8  N.  0. 
119;  Boy6  v.  Glrardey,  28  La.  Ann.  717;  Walters  v. 
Duke,  21  La.  Ann.  668;  Western  U.  TeL  Co.  v. 
Hayer,  28  Ohio  St  687;  Glasgow  t.  Rowse,  43  Ho.  479. 
Bee  Young  r.  Heodenon,  78  N.  C  4S0. 

They  have  no  application  to  Mocnacs.  People  v. 
Hartwell,  UHloh.  BOB;  SUte  v.  Jonoi, U Ind. 888; 
6L.aA. 


municipal  corporations  shall  have  power  "to 
regulate  drumming  or  soliciting  persons  who 
amve  on  trains  or  otherwise,  for  hotels,  board> 
ing-houses,  baib-honses  or  doctors,  and  to  li- 
cense such  drummers,  and  to  provide  that  each 
drummer  shall  wear  a  badge,  plainly  exposed 
to  view,  showing  for  whom  and  for  what  he  is 
dmoimiDg  or  soUcitiDg  patronage,  and  to 
punish  by  fine  any  violation  "  of  such  [noTis- 

lOD. 

In  pursuance  of  this  section,  the  council  of 
the  Citv  of  Fayetteville  passed  an  ordinance 
forbidding  all  persons  to  drum  or  solicit  pat- 
ronage from  persons,  who  arrive  on  trains  or 
otherwise,  for  any  hotel  or  boarding-house, 
without  having  first  obtained  a  license  to  do  so, 
and  paid  thernortbesnm  of  $13.60,  and  mak- 
ing a  violatiim  thereof  an  offense  punishable  by 
fine.  In  a  prosecution  against  appellee,  this 
ordinance,  without  any  evidence  of  its  invalid- 
ity except  tbe  ordinance  itself,  was  held  void, 
because  the  $12.60  was  an  unreasonable  fee  for 
the  license. 

The  authoHty  of  a  municipal  corporation  to 
pass  an  ordinance  requiring  soUdtors  of  pat- 
ronage for  hotels  and  boarding-houses  to  take 
out  a  license,  and  pay  a  reasonable  fee  therefor, 
is  conceded  by  both  parties.  Tbe  only  question 
present^  for  our  consideration  is.  Is  tbe  fee 
fixed  by  tbe  ordinance  in  question  reasonable? 

Tbe  power  to  license  and  regulate,  granted 
by  the  Statute,  was  conferred  solely  for  police 
purposes,  and  muakipal  corporations  have  no 
right  to  use  it  aa  a  means  of  iDcreasiog  their 
revenues.  They  can  require  a  reasonable  fee 
to  be  paid  for  a  license.  The  amount  they 
have  a  right  to  demand  for  such  fee  depends 
upon  tbe  extent  and  expense  of  the  municipal 
supervision  made  necessary  by  the  business  in 
tbe  city  or  town  where  it  is  licensed.  A  fee 
soflScient  to  cover  the  expense  of  issuing  the 


IHdion  V.  Smith,  10  Iowa,  2I2t  State  v.  Orvls,  20  Wis, 

386. 

They  do  not  prohibit  Indirect  taxation  by  way  of 
ticeoaes  upon  particular  pursuits.  Such  Indirect 
tsxatlcm  may  be  made  eflMtual  as  a  police  regula- 
tion. Anderson  v.  Kerns  Drain  Co.  14  Ind.  198; 
Bright  V.  HcCullougfa,  tl  Ind.  2S3;  Ash  v.  People, 
11  Ulch.S47:  Pleuler  v.  State,  11  Neb.  647. 

And  so  e^ieclally  when  t^e  license  required  Is 
Imposed  with  reference  to  the  purpoeee  of  poUce. 
AddlsoQ  V.  Banlnler,  19  CW.  88;  Thomasson  v.  State, 
16  Ind.  449;  New  Orleans  v.  Turpln,  13  La.  Ann.  66; 
Baker  v.  ClnolnnaU,  11  Ohio  St.  684.  • 

Aa  a  police  rwuli^on  tbe  price  of  licenses  may 
be  graduated  by  tbe  populousness  of  the  commu- 
nity in  which  the  privilege  Is  to  be  exerdsed.  Ex 
parte  Uarsball,  64  Ala.  m. 

The  usual  method  is  to  tax  peddlers  a  speoiflc 
sum  by  the  year.  Wynne  v.  Wright,  1  Dev.  ft  B. 
L.  19;  Cowles  v.  mttoln.  8  Hawka,  2G4;  WUmlogton 
T.  Roby,  8  Ired.  L.  2na 

A  fee  for  a  license  regulating  occupations  or 
buBlneee  should  be  limited  to  the  neoeesary  ex- 
pense of  the  regulation.  St.  Louis  v.  Boatmen's 
Ins.ftT.Co.4THo.18a 

License  fees  are  not  taxes,  but  prices  paid  for  the 
inlvUege  of  exorcising  a  franchise.  Chaddock  v. 
Day, 4  L.  B.  A.  809, 76  Mich.  627. 

As  to  municipal  taxation  of  occupations,  see 
Richmond  ft  D.  B.  Co.  v.  BehtovlUe.  2  L.  B.  A.  ttft, 
ttole.  2  Inters.  Com.  Bep.  416, 101 N.  O.404. 
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lioetue,  and  to  pay  the  expenses  wbich  maj  be 
iocarred  Id  the  enforcement  of  such  police  in- 
BpecHons  or  superintecdeDce  aa  may  be  law- 
fully exercised  over  the  business,  may  be  re- 
quired. It  is  obvious  that  the  actual' amount 
necessary  to  meet  such  expenses  cannot,  tn  all 
eases,  be  ascertained  in  advance,  and  that  '  'It 
would  be  futile  to  require  anything  of  tfae 
tdnd."   The  result  is,  if  the  fee  required  is  not 

Elainly  unreasonable,  the  courts  ought. not  1o 
iterferc  with  the  discretion  exercised  by  the 
council  in  fixing  it;  and,  unless  the  contrary 
appears  on  the  face  of  the  ordinsoce  requiring 
it,  or  Is  established  by  proper  evidence,  they 
should  presume  it  to  be  reasonable.  BurUitg- 
tonv.  Putnam  Im.  Go.  81  Iowa.  106,  106:  Van 
Hook  V.  Selma,  70  Ala.  861;  Van  BaaUn  v. 
People,  40  Micb.  358;  Laundry  License  Catea 
(OrJSSFed.  Rep.  701;  JbAnJtwv.  Philadelphia, 
60  Pa.  445;  Bx  parte  Chin  Tan,  60  Cal.  78; 
Ex  parte  Gregory,  20  Tex.  App.  210;  State 
Center  v.  Baremtein,  66  Iowa.  848;  FUker  v. 
Harririmrg,  2  Orant,  201;  8t.  Louii  y.  WOer, 
44  Mo.  547;  Corrigan  v.  Qage,  68  Mo.  541; 
State  T.  Ironton  Oat  Co.  87  Ohio  St  46;  (Mton 
v.  Milwaukee,  80  Wis.  816. 

According  to  this  rule  we  cannot  say,  and  it 
does  not  appear,  that  the  fee  required  in  this 
case  is  unreasonable.  The  contiaiy  is  pre- 
sumed. 

BmNed,  and  remanded  for  a  n«to  trial. 


ECREKA  SPRINaS  SCHOOL  DISTRICT, 
Appt., 

V. 

M.  L.  CROMER. 

(— -Aplt....,) 

Aetlona  apon  achfiol  waavaata  iasned  m 
dnpUcatea  to  take  the  place  of  orlRlnal  war- 
rants which  have  been  destroyed,  l>earlnff  the 
aame  date  aa  the  originals  and  harlnff  the  word 
"  Duplicate"  written  acroas  the  face  of  each,  will 
be  barred  liy  the  Statute  of  LImitatlona  at  die 
■ame  time  the  oilffinala  would.havebeen. 

(FebruaiT  1.  ISWX) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Carroll  County  In  fa- 
vor of  plaintiff  in  an  action  upon  certain  school 
warrants.  Beveited. 
The  case  gufflcieotly  appears  in  the  opinion. 
Xsmt.  Ommp  Ss  Wa.tkina.  for  appellant: 
The  iasnluK  of  duplicate  warrants  with  the 
word  "Duplicate"  written  in  red  ink  across  the 
face  of  Bucb  warrants  was  not  such  an  acknowl- 
edgnient  as  would  take  the  case  out  of  the 
Statute  of  Limitations. 

See  Nowland  v.  Lanagan.  45  Ark.  108;  Al- 
aton  V.  6tote  BaiUe,  0  Ark.  4lM;  Brovm  t.  State 
Bank.  10  Ark.  184;  Beebe  v.  Block,  18  Ark.  605; 
Orant  v.  Athlejf,  13  Ark.  762;  Singo  v,  Brookt. 
26  Ark.  540. 

When  the  duplicate  was  issued  in  this  case, 
dated  us  it  was,  branded  with  red  ink  across 
the  face,  it  amounts  to  an  unconditional  ac- 
knowledgment of  le,iral  indebtedness;  but  this 
is  not  aumcient. — plaintiff  must  prove  that  in 
said  acknowledgment,  defendant  expressed  a 
willingness  to  pay  the  debt 
6L.R.  A. 


BeU  V.  Jfomjon.^26  U.  S.  1  Pet.  85t  (7  L. 
ed.  174);  Glementam  v.  WiUiamt.  13  U.  8.  S 
Cranch,  73  (8  L.  ed.  491):  WetzeR  v.  Butaard, 
34  U.  ft.  11  Wheat.  800  (6  L.  ed.  481);  BeU  v. 
Bowland,  1  Hard.  801;  Harriaon  v.  HandUg, 
1  Bibb.  448. 
Mr.  W.  L.  Cromer,  in  propria  permma: 
Either  an  unqualified  acknowledgment  of 
the  debt  or  an  express  promise  to  pay  would 
be  sufficient  to  remove  the  statute  bar. 

Alaton  V.  State  Bank,  9  Ark.  455;  Broron  v. 
State  Bank,  10  Ark.  184;  Beebe  v.  Block,  IZ 
Ark.  595;  Orant  v.  Aahtej/,  12  Ark.  763;  Blv^ 
HiU  Aoademjfv.  EUia.  83  Me.  360;  Bom  v.  Bom. 
6  Hun.  80. 

As  to  what  will  be  suffldent  to  remove  the 

bar  in  case  of  corporations,  see  Wood,  Lim. 

316. 

An  acknowledgment  or  promise  made  before 
the  Statute  has  run  vitalizes  the  old  debt  for 
another  statutory  period,  dating  from  the  time 
of  the  a<^DOwledffment. 
Wood.  Llm.  201. 

Oockrillr  CA.  J.,  delivered  the  opinion  of 

the  court: 

This  was  a  suit  bv  appellee  on  school  war- 
rants, bearing  date  July  4, 1882,  more  than  five 
years  before  suit  was  instituted.  The  Statute 
of  Limitations  was  interposed  as  a  defense. 
The  judgment  was  for  the  plaintifl,  on  the  fol- 
lowing special  finding  of  facts,  by  the  court, 
viz.:  "  The  court  finds  that  the  original  war- 
rants issued  herein  were  issued  by  the  Board 
of  Directors  on  the  4th  day  of  July,  1883;  that 
afterwards  thev  were  destroyed  by  fire;  that  on 
the  80th  day  of  May.  1884"  (within  five  yesra 
of  the  institution  of  suit),  "said  Board  el  Di- 
rectors being  leeally  in  session  and  tbe  bet  that 
the  original  warrants  had  been  deatroyed  be- 
ing made  known  to  said  Board,  it  was  by  the 
proper  ordinance  of  saidiBoard  ordered  that  du- 
plicates of  said  original  warrants  be  issued  to 
take  the  place  of  the  original  warrants  as  du- 
plicatea  That  in  pursuance  of  said  ordinance 
warrants  were  issued  in  favor  of  said  plaintiff 
dated  on  the  4th  day  of  July,  168S.  with  the 
word  'Duplicate  '  written  across  the  face  ot 
each  one  in  red  ink." 
There  is  no  bill  of  exceptions,  and  the  only 

Juestion  is.  Does  judgment  for  the  plaintiff 
ollow  as  a  conclusion  of  law  from  tne  facts 
found?   Smi^t  t.  Hollia,  46  Ark.  17. 

We  take  the  finding  of  the  court  as  embody- 
ing the  true  interpretation  of  tfae  resolntlon  of 
the  board  of  school  directors,  and  look  to  it, 
together  with  the  Indorsement  upon  the  war- 
rants, for  the  explanation  of  what  the  Board 
intended  in  reissuing  them.  The  inference 
cannot  be  fairly  drawn  therefrom,  that  it  was 
the  intention  oi  the  Board  to  enter  into  an  in- 
dependent contract  by  way  of  renewal  of  the 
old  debt  Such  a  presumption  is  repelled  by 
the  terms  of  the  resolution  authwiziog  and  ex- 
plaining the  existence  of  the  new  issue  of  war- 
rants, when  it  is  declared  that  they  shall  take 
the  place  of  the  lost  originals  as  duplicates 
thereof,  as  well  as  bv  the  date,  and  indorse- 
ment of  "Duplicate  upon  the  face  of  each 
warrant  The  meaning  is  that  the  new  Issue 
of  warrants  should  stand  as  the  evidence  of  the 
debt  due  the  payee  lust  as  if  issued  at  the  same 
time  and  witti  the  like  effect  as  the  old  ones; 
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for  a  duplicate  has  do  effect  other  than  that  im- 
ported hy  the  OTij^nal.  A  duplicate  is  essen- 
tially the  same  as  the  original  in  itn  essence  and 
operatioD. 

In  Bmton  v.  Martin,  40  N.  T.  84S.  il  was 
ruled  that  the  proper  construction  of  the  word 
"  Duplicate,"  written  upon  a  draft  which  had 
heen  issued  as  a  substitute  for  a  lost  one  of  sim- 
ilar import,  was  tbat  it  was  made  only  to  take 
the  place  of  the  lost  original,  and  therefore  cre- 
ated no  new  liability.  The  plaintiff  in  tbat 
case,  baviog  been  guilty  of  laches  in  not  pre- 
senthig  the  original,  was  not  permitted  to  re- 
cover  upon  the  duplicate. 

If  a  debtor  stipulate  in  writlngthat  a  demand 
made  upon  him  is  just;  tbat  be  will  take  no 
advantage  of  the  fact  tbat  the  evidence  of  the 
debt  is  lost,  and, asfurtberassurance, acknowl- 
edge that  it  was  represented  by  bis  note  of  a 
given  date  and  amount;  but  gires  bis  creditor 
to  uodersiand  that  he  will  stuid  upon  bis  legal 
rights,  whatever  they  may  be,— that  would  not 
flx  a  new  period  for  the  Statute  to  start  from, 
because  the  acknowledgment  is  nairowed  by  a 
qualtScation  which  rebuts  the  inference  of  an 
unconditional  promise  to  pay.  The  legal  effect 
of  what  the  directors  did  in  this  case  is  no  more 
Uian  the  hypotheses  stated. 

Moreover,  when  a  new  promise  or  acknowl- 
edgment from  which  a  promise  is  implied,  is 
made,  the  new  promise,  and  not  the  oid  debt, 
is  the  measure  ai  the  debtor's  liabitity.  <8A<p- 
herd  T.  ITunnpmm,  13S  U.  S.  889  [80  L.  ed. 
115B]. 

If,  therefore,  the  new  issue  of  warrants  be 
an  acknowledgment  of  Uie  old  debt,  the  express 
condition  of  il  was  tbat  the  liabiUty  shall  be 
just  what  the  promise  itself  imported, — that  is, 
that  the  debtor  should  he  bound  according  to 
the  lei^l  import  of  the  promise  and  not  other- 
wise. The  right  to  recover  upon  the  duplicate 
warrants  would  therefore  be  barred. 

The  case  of  Paul  v.  Smith,  W  N.  J.  L.  18, 
1b  in  point,  and  sustains  the  conclusion  we  have 
reached. 

The  action  was  upon  a  promissory  note  made 
in  IMl,  but  ante-dated  five  yean.  Six  years 
was  the  period  of  limitation;  when  salt  was  in- 
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stituted  more  than  tbat  time  had  elapsed  from 
the  date  of  the  note,  but  not  tbat  much  from 
the  actual  date  of  execution.  The  maker  of 
the  note  bad  declined  to  make  a  general  ac- 
knowledgment of  the  old  debt,  which  was  evi- 
denced bv  his  promissory  note  and  was  about 
to  be  ontlaweu,  but  agreed  to  give  the  note  in 

Suestion,  which  the  creditors  accepted,  surren- 
ering  the  old  note  which  would  have  been 
barred  earlier  than  the  one  given  in  lieu  of  it 
We  quote  the  major  part  or  the  opinion:  "A 
note  may  be  antedated  or  postdated,  and  in 
both  cases  is  valid,  if  no  statute  exists  to  the 
c<Hitnuy;  and  where  the  purposes  of  justice 
require  it,  the  real  date  may  be  inquired  into, 
and  effect  given  to  the  instrument.  Btory, 
Proro.  Notes,  ^  48. 

"The  note  in  question  was  due  immediate- 
ly after  its  delivery.  It  was  not  antedated 
by  mistake  or  for  any  unlawful  purpose, 
but  to  carry  into  effect  the  object  of  the 
parties.  To  alter  the  data,  ox  to  five  it  a  legal 
effect  different  from  tbat  ezinvssedon  its  face» 
is  not  required  for  the  purposes  of  justice,  but 
would  be  to  make  a  new  l^gain  for  the  par- 
ties, and  thus  to  do  injustice.  The  considera- 
tion was  the  debt  originally  doe,  and  the  sub- 
stance of  the  transaction  disclosed  by  the 
evidence  was  tbat,  by  giving  a  new  note,  dated 
about  a  year  later  tlian  tbat  originally  made, 
the  defendant  promised  to  pay  the  debt,  and 
remains  liable  to  an  action  six  years  from  the 
time  the  new  note  becomes  due,  out  not  longer. 

"The  case  thus  comes  within  the  established 
rule  tbat  the  acknowledgment  of  a  debt,  if 
accompanied  by  a  promise  to  pay  conditionally, 
is  of  no  avail,  unless  thecondition  to  which  ihe 
promise  is  subjected  1^  the  defendant  is  com- 
plied with  or  the  event  has  happened  upon 
which  the  promise  depends."  See  Summer  v. 
Summer,  1  Met.  S94. 

Conceding,  without  deciding,  tbat  the  Board 
of  School  Directors  had  the  authority  to  enter 
into  a  contract  waiving  the  ojieration  of  the 
Statute,  we  conclude  uiat  the  court  erred  In 
holding  they  had  done  so. 

BeMTte  taejudffment,  and  enter  Judgment  h£re 
for  the  d^tndant  upon  the  i^peeial finding. 
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Henry  GEORGE,  Impleaded,  etc.,  Apj^., 
WUIiam  8.  BRADDOCK,  Betpt. 

(...-N.  J.  Eq  ) 

*▲  bequert  or  devise  te  educate  the 
•Head  Dote  br  BaAStjr,  Ch.  J. 


Note.— CharttoUe  giftt. 
Gifts  topabUo  charttr  are  hlirhlr  favored  by  the 
law.  Helsfcell  v.  Chickasaw  Lodge  No  6,  1 L.  B.  A. 
OBB,  note. 

Tn  Ould  V.  Washington  HospIUI,  06  U.  8.  St8  (24  L. 
ed.tii2)tfaecourtflay8:  "CharitableuseaaTefavorltes 
with  oourta  of  equity.  The  construction  of  all  Ui- 
strumentB  where  tbey  are  oonoerned  Is  liberal  In 
their  behidf."  Mtlls  t.  Farmer,  19  Vee.  Jr.  480;  Ha- 
frill  V.  Brown.  Brightly.  867;  Perry,  Tr.  S  709. 

Even  the  etern  rule  against  perpetuities  Is  re- 
laxed for  their  benefit.  StorrsAgrloultural  School 
6L.  B.A. 


pnbUe  in  aay  bnnoh  of  Bdenoe  by  the  dlsseml- 

natioD  of  the  irorks  of  a  given  author  Is  a  good, 
charitable  use,  provided  such  works  contain 
nothing  hostile  to  morals,  rellgloD  or  law.  Held, 
that  Buoh  a  testamentary  disposltlDn,  for  the  pur- 
pose of  alraolatlng  the  works  of  Henry  George 
on  the  land  question,  eto.,  was  a  valid  oharltable 
use. 


V.  WhitDoy,  8  New  Bog,  Rep  676,  M  Conn.  34£t  Cott- 
nian  v.  Oraoe,  112  N.  Y.  299,  3  L.  R.  A.  146.  iwU. 

The  ooDstruotlOD  should  tie  such  as  will  preserve 
rather  than  destroy  the  gift.  Bull  v.  Bull,  8  Conn. 
61;  Qoodale  v.  Mooney.  60  N.  H.  SS8;  RusseU  t.  Allen, 
10717.  S.  Ifla  07  L.  ed.  897). 

The  test  of  a  legal  public  charity  Is  the  object 
sought  to  be  attained,  not  the  motives  of  the  donors 
of  funds.  Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  824,  1 
L.  R.  A.  417.  note. 

What  constitute  publlo  oharttles.  6ee>Flre  Ins. 
Patrol  V.  Boyd,  supra. 
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(December  IX,  1S88.) 

APPEAL  by  defendsnt,  Heory  Qeoree,  from 
a  decree  of  tbe  Court  of  Cbancer;  molding 
the  provision  of  a  certaia  will,  faTorable  to 
bim,  to  be  void  upon  a  bill  filed  by  the  ex- 
ecutor for  a  conatmction  of  the  vill.  Reversed. 

Statement  by  BeaAler,  Ch.  J.: 

"Lattly^  All  the  rest  aod  residue  of  my 
estate,  of  any  and  every  form,  kind  and  de- 
scription vbatsoever,  I  hereby  ^ve,  devise  and 
bequeath,  under  the  name  at  'The  Hutchlns* 
Fund,'  to  Henry  Oeoree,  the  well-known  au- 
thor of  'Progress  aiul  Poverty.'  bis  heirs,  ex- 
ecutors and  administrators,  in  sacred  trust,  for 
the  express  purpose  of  'spreading  tbe  light'  on 
social  and  political  liberty  aod  justice  in  these 
United  States  of  America,  by  means  of  tbe 
gratuitous,  wise,  efficient  aud  economically 
coudiuted  distributional!  over  the  land  of  said 
Georse's  publications  on  the  all-important  land 
questura,  and  cognate  subjects,  including  his 
'Progress  and  Poverty,'  his  replies  to  the  criti- 
cisms thereon,  bis  'Problems  of  tbe  Times,'  and 
any  other  of  his  books  and  pamplets  which  he 
may  think  it  wise  and  proper  to  gratuitously 
distribute  in  this  country:  provided,  fir^, 
that  said  George,  bis  heirs,  executm  and  ad- 
ministrators sluli  regularly  fumisb  true  annual 
reports  of  the  management  and  disburaement 
of  the  said  'Hutchins  Fund'  to  the  paper  called 
'The  Irish  World  and  tbe  American  Industrial 
Liberator,'  or  its  acknowledi^ed  successor,  and 
shall  also  annually  mall,  or  otherwise  send,  a 
copy  of  said  paper,  containing  such  annual  re- 
port, to  each  of  tbe  following  persons,  to  wit; 
my  afore-mentioned  wife^Marv Hutchins. now 
of  this  place,  WilliamS.  Wooa,  nowof  Parker. 
County  of  Randolph,  State  of  Indiana,  and 
James  Hutchins,  now  of  Selma,  County  of 
Delaware,  and  State  of  Indiana;  and  provided, 
teeond,  that  said  George,  bis  heirs,  executors 
and  admlnisirators,  shall  cause  to  be  inserted  or 
printed,  opposite  tbe  title-page  of  every  free 
copy  of  his  books  distributed  by  means  of  this 
fund,  this,  my  solemn  request,  virtually,  to  wit, 
that  each  recipient  shall  read  It,  and  then  cir- 
culate it  among  such  neighbors  or  other  per- 
sons as  in  bis  b^t  judgment  will  make  tbe  best 
use  of  it.  In  testimony  whereof  I  have  here- 
unto set  my  band  and  seal,  and  publish  and 
declare  this  to  be  my  last  will  and  testament, 
in  the  presence  of  the  witnesses  named  below, 
this  eighth  day  of  September,  In  the  year  one 
thousand  eight  hundred  and  eighty-three. 

'*George  Hut^lns.  [l.  b.]" 

Mmn.  Jbhn  T.  Woodhull.  Samuel  W. 
Baldon  ud  Jamea  F.  Mfnturn  for  appel- 
lant. 

Mr.  Oewge  A«  Vroom  for  respondent, 
Braddock. 

Metfra.  S.  C.  Woodhnll  and  D.  J,  Paji- 
coMt  for  Maiy  Hutdiins. 
Mr.  O.  V.  D.  Joline  for  James  Hutchins. 

Beaal^,  CH.  lA,  delivered  tbe  opinion  of 

the  court: 

This  is  an  executor's  bill,  seeking  a  judicial 
exposition  of  the  last  will  which  he  is  called 
ppon  to  execute.  The  ioBlniment  in  question 
was  executed  by  one  George  Hutchins,  whose 
6L.B.A. 


domicll  at  the  time  of  his  death  was  in  this 
State.  It  is  dated  the  28th  day  of  February .  1887, 
and  it  contains  a  residuary  clause  that  is  set 
forth  at  large  in  the  statement  of  facta  prefacing 
this  opinion.  In  that  clause  the  testator  baa 
se  t  apart  property  to  be  devoted  to  tbe  propaga- 
tion of  certain  designated  works,  as  will  here- 
after appear,  and  the  question  propounded  to 
this  court  is  wbethersuch  testamentaiy  disposi- 
tion is  to  be  established  as  a  charitable  use. 

It  is  familiar  learning  that,  from  tbe  enu- 
meratioo  of  certain  subjects  in  the  Statute  of 
JBUzabeth,  and  from  the  judicial  ezpoaitiona  of 
that  Act,  there  have  been  evolved  certain  de- 
fined classes  of  testamentary  gifts  that  are  now 
universally  admitted  to  be,  in  tbe  estimation  of 
tbe  law,  charitable  uses.  With  regard  to  such 
classes,  debate  and  doubt  have  ceased,  and  con- 
sequently all  examination  of  the  imiunda  upon 
which  such  classification  has  been  justified 
would,  at  tbe  present  time,  be  profitless,  and 
nothing  belter  than  empty  pedantry;  for  it  is 
obvious  that  the  instance  now  before  this  court 
belongs,  so  far  as  the  testamentary  intent  is 
concerned,  to  one  of  such  established  classes. 
The  testator's  direction  is  thai  tbe  property 
designated  by  him  shall  "oonaUtute  a  sacred 
trust,  for  the  express  purpose  oi  spreading  tbe 
light  onaodal  and  political  liberty  and  juatioe 
in  these  United  States  of  America."  That  such 
a  purpose  Is  a  charitable  use,  acf»rding  to  tbe 
legal  import  of  those  terms,  is  self-evident,  lo 
view  of  the  present  state  of  tbe  decisions  on 
that  subject.  Consequently,  if  there  be  any 
illegality  in  this  testamentaiy  disposition,  o'f 
necessity  it  must  reside  in  tbe  methods  con- 
trived by  the  testator  for  the  fulfillment  of  auch 
legitmate  purpose.  Those  methods  are  de- 
scribed by  the  testator  in  these  words,  viz.: 
"Tbe  gratuitous,  wise,  efficient  and  economi- 
cally conducted  distribution  all  over  the  land 
of  said  Geoi^'s  publications  on  tbe  all-import- 
ant  land  question,  and  cognate  subjects,  includ- 
ing his  'Progress  and  Poverty,'  bis  replies  to 
criticisms  thereon,  his  'Problems  of  tbe  Times.' 
and  any  other  of  his  books  and  pamphlets 
which  he  may  think  it  wise  and  proper  to  gratu- 
itously dlstrurate  in  this  country." 

It  is  uow  urged  that  the  doctrines  taught  in 
the  works  thus  designated  are  of  such  a  char- 
acter that  tbe  court  will  not  permit  their  dis- 
semination. The  inquiry  thus  started  should 
be  preceded  by  a  consideration  of  tbe  rule  or 
test  applicable  in  such  affairs.  It  la  plain  that 
such  rule  has  but  little  to  do  with  theordioaty 
canons  of  criticism.  For  present  purposes  the 
scientific  or  literary  value  of  these  works  are 
not  to  eater  into  the  account.  If  I  should  say 
that  I  have  concluded,  which  is  the  truth,  that 
these  works  of  Mr.  George  have  greatly  elud- 
dated  and  enriched,  in  many  ways,  tbe  subjects 
of  which  they  treat,  and  that  they  are  vny  valu- 
ablecontributions  to  tbe  science  of  economics, 
it  would  not  he  shown  that  a  step  had  tieen 
taken  In  the  path  of  present  duty. 

It  is  not  to  be  doubled  that  the  public  circu- 
lation, by  virtue  of  a  charitable  use.  of  the 
works  of  Sir  Robert  Filmer.  which  maintsin 
the  divine  right  of  kings,  would  be  entitled  to 
the  judicial  fmpriniafvrtf  equally  with  a  treatise 
on  government  under  the  signature  of  John 
Loc^e.  It  mattm  not  In  the  least  to  tbe  Judi- 
cial inquiry  whether  the  loatnimentalltleB  ap- 
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pointed  by  the  donor  to  fulfill  hts  purpose  be 
good  or  bad,  fit  or  unfit;  whether  they  be  the 
best  possible  or  the  worst  possible.  In  this 
particular  the  larRest  dlscntlcm  lealdea,  and 
properly  resides,  In  the  creator  of  the  trust. 
These  public  benefactions  are  properly  re- 
garded as  matters  of  great  interest  to  the  com- 
munity; as  entitled  to  the  most  favorable  re- 
ception by  the  courts,  and  to  their  amplest 

f>rotection.  It  is  not  surprising  therefore,  that 
t  has  heretofore  been  understood  that  the  en- 
tire restriction  imposed  by  the  law  on  such 
donations  is  that  comprised  fnailngle  sentence: 
"The  writings  to  be  circulated  most  not  be, 
when  considered  with  respect  to  their  purpose 
and  general  tendency,  hostile  to  religion,  to  law 
or  to  morals."  The  nile,  in  this  definite  form, 
in  my  opinion,  has  been  br  repeated  adjudi- 
cations thoroughly  established;  and  the  only 
difflcu^  inherent  in  the  suMect  is  to  properly 
select  the  writings  to  which  ft  is  applicable. 

Begarding,  then,  this  principle  of  proscrip- 
Uon  as  settled,  the  question  arises.  Has  it  been 
applied  by  the  vice-chancellor  tn  the  present 
inrtance?  It  has  not  been,  and  could  not  be, 
reasonably  alleged  that  the  writings  now  in 
question  are  either  sacrilegious  or  Immoral; 
but  the  argument  proceeds  exclusively  on  the 
theory  that  the  doctrines  they  teach  are  antago- 
nistic to  the  law.  It  was  urged  that  this  was 
the  case,  by  reason  of  the  hypothesis  of  this 
author  respecting  the  title  to  land.  The  view 
on  that  subject  expressed  by  Mr.  George  is  that 
the  earth  belongs  to  maokiod,  and  isa  heritage 
that  is  inalienable,  and  that,  consequently,  one 
generation  or  a  series  of  seneratums  of  men 
cannot,  either  by  act  or  omiaBlon,  debar  a  suc- 
ceedinggeneration  from  clalmlnK  its  own.  The 
doctrine  therefore  inculcated  is  that  no  private 
absolute  ownership  in  land  can  rightfally  exist; 
the  consequence  being  that  the  public,  as  the 
real  proprietor,  has  the  right  to  regain  posses- 
sion of  all  property  of  this  nature  by  the  use 
of  any  legal  method.  The  decree  appealed 
from  avoids  the  charitable  use  attempted  to  be 
created,  and  the  principle  of  decision  is  thus 
stated  in  the  opinion  pronounced.  The  vice- 
chancellor  says:  "Clearly,  the  author,  in 
these  passages,  not  only  condemns  existing 
laws,  but  denounces  the  fact  that  the  title  to 
land  in  private  individuals  is  secure,  as  robbery, 
— asacTime.  Itiathlsaapectof  the  case wta^ 
leads  me  to  the  conclusion  that  the  court 
ought  to  refuse  its  aid,  in  enforcing  the  pro- 
visions of  this  will.  Whatever  might  be  the 
rights  of  the  individual  author,  in  the  dispus- 
tioDB  of  such  questions  in  the  abstract.  It  cer- 
tainlr  would  not  become  the  court  lo  aid  in  the 
distribution  of  literature  which  denounces  as 
robbery — asa  crime — an  immense  proportion  of 
the  Jnaicial  determinations  of  the  higher  courts. 
This  would  not  be  charitable.  Societ;^  has 
constituled  courts  for  the  purpose  of  assisting 
in  the  administration  of  the  law,  and  in  the 
preservation  of  the  rights  of  citizens,  and  of  the 
public  welfare;  but  I  can  conceive  of  nothing 
more  antagonistic  to  such  purpose  than  for  tfa« 
courts  to  enoourage,  by  their  decrees,  the  dia- 
semination  of  doctrines  which  may  educate 
the  people  to  the  belief  that  the  great  body  of 
the  lawe  which  such  courts  administer  con- 
cerning titles  to  land  have  no  other  principle 
for  their  basis  than  lobbeiy." 
6L.&A. 


A  single  glance  at  the  rule  of  judgment  here 
propoundedwill  suffice  to  show  that  it  is  one 
of  entire  novelty.  It  does  not  appear  to  have 
been  suggested,  or  even  alluded  to,  in  any  for^ 
mer  connderation  of  the  subject.  Stripped  of 
unnecessary  terms,  in  its  ultimate  analyfilB  It 
promulges  this  far-reaching  principle:  that  ft 
court  of  law  will  not.  in  view  of  the  purposes 
for  which  it  was  instituted,  lend  its  aid  1^  its 
decree  to  the  agitation  of  the  question  whether 
the  laws  which  it  is  in  the  habit  of  executing 
have  or  have  not  any  better  foundation  than 
wrong  and  injustice.  In  this  analyds  I  have 
of  course  disregarded  the  presence  of  the  term 
"robbery"  in  the  foregoing  quotation  that  gives 
the  ratio  decidendi  In  the  court  below,  bemuse 
I  am  well  aware  that  tbe  learned  vice-chancel- 
lor did  not  put  his  judgment,  either  in  whole 
or  in  part,  upon  a  mere  epithet  or  turn  of 
phrase.  I  have  also  put,  in  a  genera]  form^ 
tbe  judicial  proposition,  because  It  would  be 
manifestly  absurd  to  declare  that  the  courts 
will  not  assist  in  providing  for  a  discussion  of 
tbe  existing  title  to  land,  but  that  such  refusal 
does  not  extend  to  the  discussion,  in  a  similar 
wav,  of  the  title  to  personalty  and  personal 
rights.  It  seems  inevitable  that  the  proposed 
pnnciple  of  judgment  must  be  applicable  to 
the  whole  field  of  established  law,  if  it  be  ap- 
plicable to  any  part  of  It.  And  before  leaving 
this  formula,  that  embraces  tbe  ground  of  de- 
cision in  the  court  below,  it  is  important  to  ob- 
serve that  its  expressions  convey  the  idea  that 
all  that  the  court  does,  or  Is  required  to  do,  in 
these  instances,  is  to  refuse  to  aid  in  the  I'ir- 
culation  of  the  writings  that  are  impugned; 
but  that  in  this  respect  tbey  are  mialeading,  for 
what  the  court  does  Is  to  adjudge  that  It  u  not 
permissible  for  any  person  to  make  provision 
for  such  circulation. 

The  decree  in  this  case  frustrated  tbe  will  of 
this  testator,  declared  his  trust  void,  and  di- 
verted the  property  invested  in  it  in  other  direc- 
tions. It  would  seem,  therefore,  that  the  rule 
in  question  should  have  been,  and,  if  it  is  to 
be  adopted,  must  be,  thus  formulated;  tha|  a 
court  of  equity  will  not  permit  the  fulfillment 
of  a  testamentary  use  that  is  designed  to  cir- 
culate works  that  call  in  questiim  any  of  the 
fundamental  rules  and  estabHshments  of  the 
law. 

The  vice-chancellor  educes  this  principle 
from  a  consideration  of  the  functions  and  con- 
stitution of  judicial  tribunals;  and  If  I  were  to 
stand  on  that  ground,  and  indulge  in  specula- 
tion, it  must  be  confessed  that  my  conclusion 
would  be  the  opposite  or  that  which  he  has  ar- 
rived at.  I  cannot  perceive  for  what  reason 
the  testator's  scheme  was  designed  to  be  educa- 
tional with  respect  to  an  important  branch  of 
legal  and  economic  science,  uid  lo  his  opinion 
the  drculatioo  of  the  works  of  Mr.  George 
would  contribute  to  tbe  accomplishment  of 
that  pvrpoee;  therefore,  viewing  tbe  subject 
from  the  stand-point  suggested,  I  could  not.  in 
the  line  of  judicial  duty,  have  sanctioned  a 
principle  that,  while  it  would  repress  the  dis- 
semination of  the  writings  of  Mr.  George, 
would  undoubtedly  lend  its  aid  to  the  circula- 
tion of  the  reply  of  the  Duke  of  Argyle,  on  tbe 
ground  that  the  former  are  aggressive  towards 
the  legal  establishment  lo  qo^on,  while  the 
monograph  of  the  latter  tends  on  that  mhject 
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to  quIetlBm  and  public  acquiescence.  In  such 
a  situation,  if  I  bad  possessed  tbe  power,  I 
should  not  only  have  Hanctioaed,  but  have 
favored,  tbe  propagatioD  of  any  or  all  of  these 
works,  io  the  coavTctlon  ibat  such  discussions 
adnnoe  the  cause,  not  of  error,  but  of  truth. 
If,  therefore,  I  were  to  accept  the  principle  of 
judgment  adopted  by  tbe  vIcc-cbaDcellor,  I 
shoald  have  been  obliged  to  dissent  from  his 
conclusion. 

But,  waiving  such  considerations,  let  us  turn 
to  the  question  bow  far  the  principle  of  decis- 
ion under  criticism  will  stand  tbe  touch  of 
judicial  authority.  Is  it  fncompatibie  with  ju- 
dicial position  to  aid,  if  ioTested  with  such 

Kwer,  in  the  circulation  of  tbe  works  of  a 
kmed  and  ingenious  man,  putting  under  ex- 
amination and  discuftsion  any  part  of  the  legal 
system?  It  would  not  seem  to  me  that,  as  a 
judge,  I  was  called  upon  to  discard  the  use  of 
means  in  tbe  development  of  the  law,  which  in 
every  other  sctence  are  regarded  aa  absolute 
essentials.  With  respect  to  all  Intellectual 
creations,  embracing,  of  course,  laws  and  ju- 
dicial institutions,  the  moetpolmt  of  all  forces 
tending  to  improvement  and  evolution  are 
those  of  examination  and  discussion;  and,  rec- 
ognizing tbem  as  tbe  motive  agents  of  prog- 
ress, I  should,  very  confidently,  have  con- 
cluded that  It  was  neltberproper  nor  becoming 
in  me,  as  a  judge,  to  refuse  to  this  testator  the 
right  to  use  them  in  this  instance.  According 
to  the  theory  indicated,  and.  in  some  degree, 
expounded,  in  tbe  beffinniog  of  this  opinion,  it ; 
is  attempted  to  be  shown  that,  on  such  oc- 
casions as  tbe  present,  tbe  index  expurgatoriua 
to  be  applied  by  the  court  is  formed  on  tbe 
principle  that  only  such  works  are  to  be  pre- 
scribed as  manifestly  tend  to  violations  of  law, 
or  to  the  corruption  ot  morals  or  religion.  To 
this  catalogue  the  court  below,  as  has  ap- 
peared, added  a  class  comprising  such  writ- 
ings as  a  court,  from  its  inherent  nature,  could 
not  properly  or  becomingly  aid  in  circulating. 
It  is  evident  that  this  eztenslwi  of  the  rulewill 
not  harmonize  with  any  of  the  adjudged  cases. 
A  reference  to  two  of  such  authorities  will  be 
a  suSdent  illustration .  Both  of  these  decisions 
are  cited  in  the  briefs  of  conoeel,  and  are  re- 
ferred to  in  the  opinion  of  tbe  vice-cfaaDcellor 
without  hostile  comment. 

The  first  to  which  attention  will  be  called  is 
that  of  Thcrnton  v.  Hov)e,  81  Beav.  14.  It  was 
a  case  embracing  a  charitable  use,  and  the 
words  of  the  bequest  were,  "to  propagate  the 
writings  of  Joanna  Southcote."  The  aivu- 
ment  took  place  before  Sir  John  Romilfy, 
who,  upor  looking  into  the  works  In  question, 
found  that  tbeir  authoress  was  under  the  de- 
lusion that  she  was  with  child  by  tbe  Holy 
Ghost;  that  she  had  conversations  with  the 
devil,  and  Inter-communinss  with  the  spiritual 
world.  In  view  of  these  things  the  master  of 
Ibe  rolls  said:  "I  have  found  much  that,  in 
my  opinion,  is  very  foolish,  but  nothing  which 
is  likely  to  make  peiBons  who  read  them  either 
tmmoial  or  irreligious.  I  cannot  therefore 
say  that  this  devise  of  the  testatrix  is  invalid 
by  reason  of  tbe  tendency  of  tbe  writings  of 
Joanna  SouUicote."  And  afterwards  bis  fur- 
ther declaration  is:  "But  if  tbe  tendency  were 
not  immoral,  and  although  this  court  might 
consider  the  oi^nlons  sought  to  be  propagated 
SURA. 


foolish,  or  even  devoid  of  foundation,  It  would 
not  on  that  account  declare  it  void,  or  take  it 
out  of  tbe  class  of  legacies  which  are  included 
in  tbe  general  term,  charitable  bequesta.'  " 

It  needs  no  comment  to  diow  that  this  decis- 
ion is  irreconcilable  with  tbe  rule  upon  which 
the  present  esse  has  been  decided.  The  mas- 
ter of  the  rolls,  concludiug  that  the  tendency 
of  tbe  works  was  not  immoral  or  irreligious, 
assented  to  their  circulation,  although  he  was 
satisfied  that  the  doctrines  taught  by  them 
were  foolish  and  without  foundation. 

The  second  authority  1o  which  I  shall  refer 
is  that  otJaeltton  v.  PhUlipt,  reported  in  14 
Alloi,  SS8.  This  controversy  also  related  to  a 
charitable  use;  the  bequest  being  of  a  fund,  to 
trustees,  to  be  expended,  at  their  discretion, 
"in  such  sums,  at  such  times,  and  such  i>laces 
as  they  deem  best,  for  tbe  preparation  and  cir- 
culation of  books,  newspapers,  the  delivery  of 
speeches,  lectures  and  such  other  means  as  in 
their  judgment  will  create  a  public  sendment 
that  will  pat  an  end  to  negro  davery  In  this 
country."  Tbe  decision  of  tbe  court,  in  Its 
own  language,  was:  "Tbe  bequest  itself  mani- 
fests its  immediate  purpose  to  be  to  educate  (be 
whole  people  upon  the  sin  of  a  man's  holding 
his  fellow-man  in  bondage;  and  its  ultimate 
object, — to  put  an  end  to  negro  slavery  in  the 
United  States,— in  either  aspect,  a  lawful  char- 
ity." 

It  is  conspicuous  that  this  decision  is  diamet- 
rically opposed  to  the  rule  under  criticism. 
In  the  present  case  the  decision  was  that  tbe 
court  would  not  help  in  tbe  circulation  of 
books  that  strove  to  show  that  private  owner- 
ship in  lands,  the  validity  of  which  had  been 
repeatedly  recognized  by  the  coorla.  bad  no 
better  foundation  than  robbery.  In  the  re- 
ported case,  the  court  helped  the  dlnemination 
of  writings  whose  object  was  to  prove  that  the 
ownership  of  human  beings,  which  was  a  spe- 
cies of  property  established  by  the  Federal 
Constitution  itself,  and  sustained  as  such  by 
repeated  judgments  both  in  tbe  national  and 
state  courts,  bad  no  better  foundation  than  sin. 
The  legal  rule  Imposing  limits  on  charitable 
uses  is  one  of  great  importance:  and,  infiuenced 
by  that  consideration,  I  have  examined  with 
care  the  principle  upon  which  the  present  case 
bas  been  deciaed,  and  my  conclusion  is  that 
such  principle  does  not  consist  with  tbe  au- 
thorities, and,  if  it  were  adopted  by  chis  court, 
would  be  productive  of  senous  mischief.  If 
sanctioned,  the  subject,  with  respect  to  the 
rights  of  donors  in  this  field,  would  beinvotved 
in  douds  and  darkuess,  for  instead  of  a  rule  we 
would  have  a  speculation.  By  force  of  the 
prevalence  of  such  a  change,  it  may  well  be 
doubted  whether  it  would  not  be  altogether 
impracticable  to  disseminate,  by  means  of  a 
charitable  use,  the  works  of  any  of  the  leading 
political  economists,  either  of  the  present  or 
post  age;  for  it  is  believed  that  none  can  be 
found  that  do  not,  in  material  particulars, 
make  war,  more  or  less  aggressive,  upon  some 
parts  of  every  legal  system  as  it  now  sulwiBts. 
Certain  it  is  that  neither  the  Political  Economv, 
of  Mr.  Mill,  nor  tbe  Social  Statics,  of  Mr.  Her- 
bert SpcDcer,  could  be  so  circulated,  for  each 
of  these  very  distinguished  writers  denies  the 
lawfulness  of  private  ownership  In  land.  A 
principle  bearing  snch  fruits  could  not  jm^ierly 
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be  introduced  Into  our  legal  ^stem,  except  up- 
on the  compulsion  of  irreaiatible  authority. 

It  ia  obvious  that,  by  the  application  o'ir  the 
ordlaary  test,  and  which,  it  has  been  thus  in- 
sisted, is,  and  always  has  tieeo,  the  legal  test, 
the  works  now  in  question  do  not  come  tinder 
the  proscription  of  the  law.  It  has  been  here- 
tofore stated  that  they  do  not  tend  to  the  cor- 
mptfon  of  morals  or  religion,  and  it  is  equally 
evident  that  they  are  not  opposed  to  aoy  legal 
mle  or  ordinance.  What  these  writings  aie 
calculated  and  were  intended  to  effect  is  to 


cause  the  repeal.  In  a  legitimate  mode,  of  the 
laws  at  present  regulating  the  title  to  land,  and 
the  substitution  of  a  difFereot  system.  It 
would  seem  to  be  quite  out  of  the  question  for 
this  court  to  declare  that  such  an  endeavor  is 
opposed  to  the  law,  for  1t  is  simplr  a  proposi- 
tion to  alter,  the  law  according  to  the  law. 

The  charitable  use  created  In  this  will  must 
be  sustained,  and  Uie  decree  appealed  from,  to 
that  end,  must  be  reversed. 

Bezerted  uTianimov^. 


WEST  VIRGINIA  SUPREME  COURT  OP  APPEALS. 


William  MILLER  et  al. 

V. 

Bamuel  A.  McMEOHEN,  Admr.,  etc.,  of 
George  fi.  Neff,  Deceased,  Appt. 

(.-..W.  Va.-..-) 

*1.  When  there  1>  a  decree  in  the  cAr- 
eult  court  against  an  administrator  for 

moner  to  be  paJA  out  of  the  assets  to  his  hands  to 
be  administered,  and  the  administrator  tbeo  dies, 
a&d  an  adrntDMrator  de  bonii  non  is  appointed 
by  the  proper  authority,— Held; 

fa)  Such  administrator  tie  bonis  tion,  and  not  the 
administrator-  of  the  deoeased  administrator.  Is 
ttie  proper  pWFty  to  appeal  from  siudi  decree. 

ih)  Such admlnistoitordeboitlsttnn may, wltbln 
the  time  prescribed  by  lav,  petition  for  an  appeal 
from  such  decree,  stating  therein  thedeathof  the 
former  administrator,  and  exhibiting  the  order 
appointing  him  admimstrator  ds  bonis  non;  and  It 
is  not  neoesaary  for  him  to  nuke  bimsetf  a  formal 
party  to  the  record  by  an  order  of  the  drcult 
court  befOTB  petitioning  for  such  anwaL 

*Head  notes  1^  Svtdmb,  P. 


NoTS.— I^Aot  conatttutes  gift  Inter  vivos. 

To  ma^  a  valid  gift  Inter  vtow' there  must  t>e  a 
d^lvery  with  the  Intention  of  making  the  gift.  If 
the  clrcumataooes  clearly  evince  the  Intention,  It  Is 
sufficient;  and  If  these  are  eqnlvooal  an  explicit  dec- 
laration afterward  of  that  Intention  Is  competent. 
Doty  v.  WUtaon. «  N.  T.  688. 

There  must  be  some  act  of  delivery  out  of  the 
possession  of  the  donor  for  the  purpose  and  with 
the  Intent  that  the  title  shall  thereby  pass  In  order 
to  render  such  a  Klft  complete.  Uomrd  v.  Wlnd- 
bam  Co.  Sav.  Bank,  40  Tt.  &S7. 

The  declarations  of  the  donor  are  regarded  as  of 
great  weight  when  there  is  other  evidence  from 
which  the  making  of  the  gift  may  be  inferred. 
Trow  V.  BbannoD,  S  Daly,  242. 

Whether  a  gift  was  alone  sufficient  to  paas  the 
title  absolutely  to  the  donee,  questioned  In  Blasdel 
T.  Locke,  SS  N.  H.  £48. 

If  the  act  of  the  transfer  be  complete  on  tbe  part 
of  tbe  donor,  subsequent  acceptance  by  tbe  donee 
before  revocation  will  be  sufficient.  Brabrook  v. 
Boston  F.  C.  Sav.  Bank,  104  Man.  228, 6  Am.  Bop. 
224.  See  Hinohln  v.  Merrill,  2  Edw.  Gb.  833. 

To  oonsUtute  a  valid  gift  inter  vtvnt,  there  must 
be  a  delivery  of  the  thing  given,  either  actual  or 
constmotlve;  but  It  Is  not  necessary  that  It  be  de- 
livered directly  to  the  person  intended.  It  may  be 
delivered  to  another  for  hini,  or  to  atrusteeforthe 
benefit  of  tbe  donee.  IjOto  t.  Francis,  ft  West.  Bep. 
758, 88  Srieb.  IBl. 

Where  the  donor  records  the  mortgage  which  se- 
6L.R  A. 


8.  The  pabllcation  of  notice  to  take 
depositions  under  section  2,  chap.  121,  Code, 
wh^h  requires  the  notice  to  be  published  once  a 
week  for  tour  suooeadve  weeks,  Is  oomploted  on 
the  fourth  issue  of  tbe  newspaper  containing  ft; 
and  If  a  reasonable  time  elapses  between  tbe  date 
of  said  fourth  Issue  and  the  taking  of  the  deposi- 
tions tbe  notice  will  be  auffloienL 

S.  To  oonstitiite  a  valid  parol  g^lft,  there 
must  be  an  actual  delivery  of  the  thing  given,  but 
the  delivery  must  be  according  to  the  nature  of 
the  thing  given,  and  If  the  property  Is  at  the  time 
in  the  possession  of  the  donee,  as  ageut  for  the 
donor  or  otherwise.  It  is  not  necessary  that  the 
donee  should  surrender  to  the  donor  his  actual 
poeeesston,  in  order  that  tbe  latter  may  redeliver 
the  same  to  blm  in  execution  of  the  gift;  but  If 
the  donor  rellDquishee  all  domimon  over  the 
thing  given,  and  reoognlses  the  possession  of  the 
donee  as  being  in  his  own  right,  and  tiie  latter  ac- 
cepts tlie  gift,  mid  retains  the  posseeslon  in  virbie 
thereof,  tbe  gitt  Is  complete. 

4>  A  casein  which  this  court  held,  under 
the  Ikcts  and  etrenoistances  disclosed  by 
the  record,  a  gift  inter  tfiiios  by  an  aunt  to  her 
nephew  of  oertahi  numey,  whiob  was  sbcntlr  be- 


cures  the  note,  and  retains  the  note  in  bis  own  pos- 
session until  his  death,  as  his  security  for  tbe  in- 
terest payable  to  him,  be  makes  lilmself  trustee  for 
tiie  beneficiaries:  and  making  them  payees  of  tbe 
note  was  a  constructive  delivery  of  the  same,  which 
placed  the  title  Id  them  at  once.  Ibtd. 

Delivery  of  money  by  a  married  woman,  accom- 
panied by  instructions  that  after  her  death  the 
donee  shall  use  It  for  the  support  of  the  donors 
hustwnd  If  he  survive  her,  and  by  tbe  donees  ac- 
ceptance, creates  a  valid  trust,  not  a  mere  agency 
revocable  by  the  donor's  death.  Oilman  v,  MoAr- 
dle,  1  Gent.  Bep.  S7. 9B  N.  7.  4K1. 

Where  tbe  donor  delivered  several  United  States 
bonds  to  a  peison,  directing  him  to  give  the  same 
to  his  children  at  hts  death,  It  was  sufficient  dellT* 
ery.  Love  v.  Francis,  supra. 

Where  a  mother  had  loaned  her  daughter  money 
to  buy  property,  for  which  the  daughter  and  her 
husband  had  given  notes,  and  three  weeks  before 
the  mother's  death  she  told  her  daughter  she  wanted 
her  to  have  what  Bbe  bad  put  In  the  place,  and  tbe 
daughter  thereupon  removed  a  trunk  containing 
tbe  notes  to  another  room,  and  on  the  night  of  her 
death  tbe  mother  jaaid  that  what  sbe  had  let  her 
have  she  wanted  her  to  have;  but  the  daughter  did 
not  have  the  key  of  the  trunk,  and  the  notes  were 
not  removed  from  tbe  trunk  till  after  the  mother^ 
death,~it  was  held  not  a  good  gift  for  want  of  de- 
livery. La  moon  v.  Monroe  tHe.)  2  New  Eng.  Bep. 
4Ba  See,  generally.  Beaver  v.  Beaver  (N.  Y,;  atrte, 
IfB. 
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fore,  and,  perfiaps,  at  the  time  of  the  gift,  m  the 
poflBeasion  of  the  donee,  aa  the  acent  itf  Ui  aunt, 
woB  a  valid  and  complete  gift. 

(Kovember  18.  IfiSS.) 

APPEAL  by  George  S.  NeflTs  administrator 
de  boni*  non  from  a  decree  of  the  Circuit 
Coart  for  Berkeley  Coonty  cbarcfing  his  estate, 
upon  the  report  of  a  commissioner,  with  the 
payment  of  a  certain  claim  for  money  as  to 
^hicb  it  was  alleged  his  duty  was  to  account. 
Jteverted. 

The  case  is  fully  stated  in  the  pinion. 

Meun.  W.  H.  H.  FUck.  W.  F.  Dyer  uid 
]>.  C.  WutenluiiTer.  for  appellant: 

Strong  affection  of  donor  for  d(Hiee  ia  a  cir- 
cumstance favoring  a  claim  of  gift. 

Shodet  V.  Ghitds,  64  Pa.  18. 

The  exercise  of  dominion  over  property  with 
the  plain  assent  of  the  donor  {Bland  v.  Maccul- 
ioeh,  9  Week.  Hep.  65);  suffering  property  to 
remain  a  long  time  in  possession  of  the  donee 
without  demanding  its  return  {McDonald  t. 
Oroekett,  3  HcCord,  Oh.  180);  a  previous  ex- 
pranioQ  of  an  intention  to  give,  coupled  with 
a  subsequent  possession  by  the  donee  {Me- 
Ctuney  V.  Jjxkhart,  1  Bailey,  L.  117;  Hadcney 
V.  Vrooman,  63  Barb.  650), — have  all  been  held 
to  be  circumstances  which  strongly  favor  a  gift, 
and  all  of  which  exist  in  the  case  onder  con- 
^ecation. 

When  the  courts  say  delivery  is  necessarv, 
they  do  not  mean  "Uiat  gifts  must  be  positively 
proved,"  or  that  "they  may  not  be  inferred 
from  circumstances." 

Hangbrtmgh  v.  Thorn,  8  Leigh,  166. 

Conceding  that  the  property  was  in  George's 
hands  as  agent,  the  law  requiring  actual  deliv- 
ery did  not  require  the  useless  formality  of  a 
return  of  the  property  to  Bettie  in  order  that 
she  might  pass  it  back  again  to  George. 

Tenbrook  v.  Brown,  17  Ind.  410;  Wing  v. 
Merchant,  67  Me.  888;  Hackney  v.  Vrooman 
and  McClvwty  v.  Loekhart,  tupra;  Winter  v. 
Winter,  9  Week.  Bep.  747;  &and  v.  Maatul- 
loch,  tupra;  QiUt^  T.  Burte$on,  38  AU.  SOI; 
OiU  V.  StToxier,  83  Ga.  688;  McOinnit  v. 
Ourry,  18  W.  Va.  89.  See  also  Ehmng  v. 
Swing,  8  Leigh,  887;  Jhekeachicd  v.  Exchange 
Bank,  38  W.  Va.  840;  Beahright  v.  Seabright. 
88  W.  Va.  413. 

Mmr$.  Bob*rt  Wbite  and  S.  L.  Flonr< 
Bi^  for  appellees, 

Snyder*  P.,  delivered  the  opinion  of  the 

court: 

Suit  in  equity,  commenced  November  8, 
1877,  In  the  Circuit  Court  of  Hardy  County, 
by  John  Miller  and  othen,  as  the  heirs  and 
distributees  of  Elizabeth  Nefl.  deceased,  against 
the  administrator  of  George  8.  Nefl,  deceased, 
and  others.  The  cause  was  subsequently  re- 
moved to  the  Circuit  Court  of  Berkeley  County, 
which  latter  coort,  on  May  IS,  1880,  pronounced 
a  decree  In  fitvor  of  the  plaintiffs  against  Wil- 
liam Pisher,  administrator  of  George  H.  Neff, 
deceased,  for  the  sum  of  $34,680.12,  with  in- 
terest and  costs,  to  be  paid  out  of  the  astiets  of 
i>aid  G^rge  S.  Nefl  in  the  hands  of  bis  admin- 
istrator, to  t>e  administered.  Soon  after  the 
rendition  of  this  decree  the  defendant  William 
£1sher,  administrator,  etc.,  died,  and  on  July 
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8,  1886,  Samuel  A.  HcMechoi  was  duly  ap- 
pointed administrator  deion/j  non  of  the  estMe 
of  George  8.  Nefl,  deceased.  Afterwards,  on 
Mav  14,  1888,  on  the  petition  of  said  Samuel 
A.  McMecben  as  such  administrator,  an  appeal 
was  allowed  bim  from  the  aforesaid  decree  by 
one  of  the  judges  of  this  court.  The  said  31c- 
Mechen  was  not  by  any  order  of  the  court  be- 
low made  a  party  to  this  suit,  but  he  states  in 
his  petition  for  the  appeal  the  death  of  said 
Fisher,  and  the  fact  that  he  had  been  appcHOt- 
ed  such  administrator  de  bonit  non,  and  ex- 
hibits therewith  a  certified  copy  of  the  order  so 
appointing  bim  admioistrator.  On  this  state 
of  facta  the  appellees,  by  their  counsel,  move 
this  court  to  dismiss  the  appeal  upon  the 
ground  that  the  same  has  been  improvidently 
awarded. 

This  motion,  as  I  understand  it,  is  based 
upon  two  grounds:  first,  that  the  appellant  bad 
never  been  made  a  party  to  the  cause  in  the 
circuit  court;  and.  teeond,  that  the  appeal  should 
have  been  by  the  administrator  <h  William 
Fisher,  who  had  been  the  administrator  of 
George  8.  Neff,  This  latterground  would,  no 
doubt,  have  been  valid,  if  the  decree  had  been 
against  Fisher  in  his  own  right,  de  bonit  propriis, 
for  assets  of  Nefl  converted  by  him;  but  tbe 
decree  explicitly  states  that  the  recovery  is 
against  Fisher  in  bis  representative  character, 
— that  is,  for  assets  of  Neff  in  his  hands  unad- 
ministered;  which  is  equivalent  to  a  decree 
for  assets  unconverted.  Tbe  unadminiHtered 
or  unconverted  assets  always  pass  to  the  ad- 
ministrator de  bonis  non,  and  must  be  adminis- 
tered by  him,  and  not  by  the  administrator  of 
the  first  administrator.  Section  8,  cliap.  85, 
Code  1887. 

This  ground  is  therefore  not  well  taken. 
In  respect  to  the  other  ground,  I  think  it  Is 
equally  untenable.  We  are  rdened  to  a  nnm- 
ber  of  authorities  to  show  that  only  a  party  or 
privy  to  the  re(H>rd  in  the  court  below  can  take 
an  appeal.  An  administrator  is  surely  a  privy 
to  the  record,  whether  he  is  appointed  before 
or  after  tbe  decree  appealed  from.  He  stands 
in  the  place  of  bis  intestate,  and  represents  his 
title  aod  intereste.  But.  as  appeals  are  crea- 
tures of  tbe  statute  law,  we  can  only  Io(A  to 
it,  and  10  the  decisions  under  it,  for  the  doc- 
trtuee  in  relation  to  them.  3  Tuck.  Bl.  Com. 
839. 

Turning  to  our  Statute  (§  2,  chap.  186,  Code), 
we  find  that  "any  person  who  is  a  party  to  such 
controvert  .  .  .  may  present  his  petition  for 
an  appeal. 

The  adminlsuator,  as  soon  as  he  quaUfled. 

became  a  party  to  the  oontroveny,  and  was 
therefore,  under  our  Statute,  a  person  who 
could  present  his  petition  for  an  appeal. 

The  only  case  cited  for  the  appellees  having 
any  tnie  bearing  on  the  question  is  Taylor  v. 
tkttage.  48  U.  S.  1  How.  m  [11  L.  ed.  183],  43 
U.  S.  3  How.  896  [11  L.  ed.  818].  This  case 
was  decided  under  the  provisions  of  tbe  stat- 
ute law  of  Alabama.  The  appeal  was  taken 
in  the  name  of  the  deceased  administrator,  and 
tbe  only  question  decided  was  that  the  adminis- 
trator de  bonis  non  could  not,  by  simply  appear- 
ing in  the  appellate  court  and  filing  an  appeal- 
bond,  become  such  a  party  to  the  suit  as  would 
Mititle  him  to  proseouta  tbe  appeal.  But,  what- 
ever may  be  the  purpiut  of  toil  dedalou,  and 
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of  other  cases  cited  by  oouosel  from  other  ]a- 
risdictioDS,  it  is  oot  binding  authority  npon 
thisoourt;  for  in  Pharet  t.  Saunden,  18  W.  Va. 
886,  this  court,  upon  consideration  of  the  di- 
rect question,  held  that  "the  right  to  bring  a 
writ  of  error  Id  case  of  the  death  of  a  party 
against  whom  the  judgment  was  rendered  will 
be  in  the  personal  representative,  without  a  re- 
vival of  the  judgment,  because  the  personal 
representative  atuids  in  the  shoes  of^the  de- 
c^aed,  and  has  the  same  rights  as  his  Intestate 
had  with  reference  to  the  judgment."  This 
tioacIuBioo,  we  Uiink,  is  altogether  reasonable 
and  proper,  and  we  hare  thereiore  no  hesitation 
in  reaffirming  and  applying  it  to  this  case.  The 
motion  to  dismiss  must*therefore  be  denied. 

The  counsel  for  the  appellant  have  asatgoed 
and  discussed  several  technical  errors  in  the 
refmid;  but,  in  the  view  ^to  court  takesof  the 
cause,  it  is  unnecessary  to  consider  these  er- 
rors. We  will  therefore  proceed  to  the  deter* 
mination  of  the  merits  of  the  cause.  The  hill 
was  filed  by  the  distributees  of  Elizabeth  Neff, 
deceased,  to  charge  the  estate  of  George  S. 
Nefl,  deceased,  with  |10,000,  the  proceeds  of 
thirteen  negro  slaves  sold  in  December,  1858, 
by  said  George  S.  Nefl,  as  the  agent  of  said 
Elizabeth  Neff.  The  WX  aven  that  at  the  time 
of  said  sale  the  said  Elizabeth  Neff  was  old 
and  infirm,  and  unacquainted  with  business 
matters;  and  that  said  monev  was  allowed  to 
remain  in  the  Iiands  of  said  Gleorge  S.  Neff,  in 
tnut,  to  be  invested  and  used  by  him  as  her 
agent;  and  thatitdidsoremain until herdeath 
which  occurred  in  June,  1865;  that  the  said 
Elizabeth  was  unmarried,  and  died  without 
children,  leaving  tbe  plaintiffs  and  others,  her 
brothers  and  sisters,  and  their  descendant,  as 
her  next  of  kin  and  distributees;  and  in  June, 
1866,  the  said  George  S.  Neff  qualified  as  the 
administrator  of  the  estate  of  said  Elizabeth, 
and  soon  thereafter  filed  in  the  recorder's  ofilce 
of  the  county  an  inventory  and  appraisement 
of  the  estate  of  said  Elizabeth,  but  no  nan  of 
said  $10,000  is  embraced  therein,  nor  baa  the 
said  George,  or  his  administrator,  ever  in  any 
manner  accounted  for  the  same,  or  made  any 
settlement  of  said  estate;  that  in  September, 
1866,  the  plaintiffB  instituted  their  suit  in  the 
said  Circuit  Court  of  Hardy  County  against  said 
George  8.  Neff,  as  administrator  of  raid  Eliza- 
beth, to  obtain  a  settlement  of  his  accounts  as 
such  admiolatrator,  and  to  charge  him  wiUi 
said  money,  which  suit  was,  at  tbe  September 
Term,  1877,  dismissed  without  prejudice;  that 
the  right  to  prosecute  any  suit  against  said 
George  8.  Neff  for  the  recovery  of  said  money 
was  obstructed  \^  war  from  April  17, 1861,  to 
June,  1805,  and  from  tbe  latter  date  to  May  S7, 
1866,  the  oouTta  of  Hardy  County  were  closed, 
and  there  were  no  officers  in  said  county  by 
whom  process  could  be  lawfully  issued. 

The  administrator  of  said  George  8.  Neff 
filed  his  answer  to  said  bill,  in  which  he  averred 
that  after  the  sale  of  said  slaves  tbe  proceeds  of 
the  sale  were,  in  January,  18S7,  deposited  in  the 
bank  at  Hoorefleld;  that  respondent's  intestate 
then  reported  that  fact  to  raid  EUzabeth,  and 
that  she  then  gave  him  the  said  money,  and  di- 
rected him  to  take  it,  and  do  as  he  pleased  with 
it;  that  be  accepted  said  gift,  took  charge  of 
tbe  mon^,  and,  with  the  full  knowledge  and 
consent  of  his  aunt,  the  said  Elizabeth,  from 
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that  time  until  her  death  used  and  disposed  of 
it  as  his  own;  that  said  money  was  never  any 
part  of  tbe  estate  of  said  Elizabeth;  and  that 
the  appraisement  bill  referred  to  in  the  plain- 
tiff's bill  embraced  the  whole  of  said  estate, 
and  all  that  ever  came,  or  ought  to  bave  oome, 
into  bis  hands  as  administrator.  Tbe  parol 
testimony  in  the  cause  relates  mainly  to  tbe  re- 
lations existing  between  thesaid  George  8.  Neff 
and  his  aunt,  the  said  Elizabeth,  the  acta  and 
declarations  of  said  Elizabeth  in  respect  to  said 
slaves  and  monev,  the  services  rendered  to  said 
Elizabeth  by  said  George,  and  a  general  his- 
tory of  the  said  George  and  his  aunt,  and  their 
families.  Many  of  tbe  depositions  taken  on 
behalf  of  both  the  plaintiffs  and  defendant  are 
incompetent,  being  the  depositions  of  the  dis- 
tributees of  tbe  respective  parties  as  to  oom- 
mtmicatlona  and  transactions  had  pnsonally 
between  the  witnesses  and  the  decedent,  agi^rt 
whom  they  claim.  The  circuit  court  properly 
sustained  the  ezceptlona  to  this  testimony,  and 
excluded  it. 

But  there  Is  one  deposition,  that  of  George 
Flanagan,  an  exception  to  which  by  tbe  plain- 
tilb,  we  think,  the  drcnlt  court  imprtqwrly 
sustidned.  This  deposition  was  taken  at  Ho- 
Minnville,  in  Warren  County,  State  of  Tennes- 
see, on  August  8,  1870,  in  me  former  suit  be- 
tweeo  the  same  parties,  and,  by  agreement  in 
this  suit  made  in  September,  1878,  all  the  depo- 
sitions in  that  suit,  subject  to  all  exceptions 
appearing  on  the  said  depo^onsor  otherwise, 
shall  be  read  as  erldeoce  in  this  cause.  No 
exception  was  ever  Indorsed  on  this  deposition 
for  Insufficient  notice  of  the  taking  of  %  but 
the  court.  In  an  order  entered  December  10, 
1888,  suppressed  it,  upon  tbe  ground  that  it 
was  taken  without  reasonable  and  proper  no- 
tice. The  first  publication  of  the  notice  was 
on  July  8,  1870,  and  the  fourth  on  August  6, 
1870.  The  Statute  fnovidea  that  any  such  no- 
tice may  be  served  1^  publication  mice  a  weA 
for  four  successive  weeks.  Section  2,  chap. 
131,  Code  1868. 

In  Martin  v.  Bobreeht,  18  W.  Va.  440,  this 
court  held  that  the  publication  of  the  notice 

fiTovided  for  in  section  4,  chap.  liiO,  Code,  for 
our  successive  weeks  is  completed  on  the  fourth 
issue  of  the  newspaper  containing  it,  though 
the  four  weeks  bave  not  actually  elapsed  be- 
tween the  dates  of  tbe  first  and  last  publica- 
tion. The  Statute  under  which  that  decision 
was  made,  and  tbe  one  now  in  question,  con- 
tain tbe  same  requirement  as  to  the  time  of 
publication.  The  fourth  publication  of  tbe 
notice  here  was  nine  days  before  the  deposition 
was  taken.  It  seems  to  me,  therefore,  under 
this  authority  and  the  drcumstances  above 
stated,  that  the  circuit  court  dearly  erred  in 
suppressing  said  deposition. 

Excluding  the  incompetent,  and  considering 
only  tbe  admissible,  evidence,  tbe  record  shows 
that  Elizabeth  Neff  was  an  aged  maiden  lady, 
who  bad  lived  all  her  life  with  her  brother 
Jacob,  the  father  of  George  8.  Neff.  Her  per- 
sonal property  consisted  of  a  family  of  about 
thirteen  uaves,  which  bad  been  raised  and  sup- 
ported on  tbe  farm,  and  with  the  family  of  her 
brother  Jacob.    These  slaves,  for  tbe  want  of 

{iroper  control,  were  indolent,  impudent  and 
nsubordinate,  and  by  tbe  winter  of  1866  had 
become  ao  lazy,  unprofitable  and  vicious  that 
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they  were  a  terror  and  burden  to  their  owner, 
and  an  annoyance  and  subject  of  complaint  by 
tbe  neigbbors.  Elizabetb  had  a  number  of 
brothers  and  siBters,  the  most  of  vhom  removed 
to  the  we^t  in  early  life,  where  they  resided  all 
their  lives,  and  all  of  them  appear  tobavedled, 
leaving  children,  most  of  whom  are  proceeded 
against  in  tbia  suit  as  miknown  parties.  George 
ST  Neff  was  her  favorite  nepbew.  She  was 
very  fond  of  bim,  and  be,  in  tarn,  was  very 
kind  and  attentive  to  her.  Even  after  he  mar- 
ried and  removed  from  the  home  of  his  father 
and  aunt,  to  a  farm  about  two  miles  distant, 
be  looked  after  bis  aunt's  bualneas,  and  attend- 
ed to  her  wants,  whenever  she  requested  bim 
to  do  so,  or  required  bis  services  and  assist- 
ance. As  early  as  1868,  she  bad  expressed  her 
purpose  to  give  to  George  everything  she  had. 
8be  seemed  to  be  reluctant  to  seD  these  slaves, 
but,  owing  to  their  insubordination,  ber  fear 
of  tbem,  and  tbe  complaints  of  her  neighbors, 
she,  in  the  fall  of  1856,  consented  to  sell  tbem 
provided  they  were  tsken  from  the  State;  and 
she  then  told  Geone  to  take  them  off»  and  do 
what  he  pleased  with  tbem.  Thaeupon  George 
and  Robert  J.  Tilden  arrested  these  slaves,  and 
took  them  and  another  slave,  belODging  to  Ja- 
cob Neff,  to  Baltimore,  and  there  soul  uem  on 
January  8,  1857,  Riving  to  the  purchaser  a  bill 
of  sale  signed:  "  £liz{d}eth  Neff.  George  8. 
Neff,  Agent."  Tbe  gross  pilceof  all  the  davea 
was  $10,000.  When  George  and  Tilden  re- 
turned the  proceeds  of  tbe  sate  were  first  de- 
posited in  the  bank  at  Moorefield,  to  tbe  credit 
of  George,  but  were  shortly  afterwards  trans- 
ferred to  the  credit  of  Tilden.  The  date  of  tbe 
credit  to  Tilden  was  Januan^  31,  1867,  and 
witbin  leas  than  a  month  thereafter  "niden 
checked  out  tbe  whole  of  this  fund,  and  all  of 
it,  except  Tilden's  commissions  for  the  sale  and 
exnenses,  was  paid  to  George  S.  Neff,  or  to  bis 
order,  and  he  retained,  loa£«d  and  disipoaed  d 
it  in  his  own  name,  and  as  bfs  own  property, 
ever  thereafter. 

For  tbe  year  1867  the  proceeds  of  these  slaves 
were  assessed  in  tbe  name  of  Elizabeth  Neff, 
but  for  tbe  vear  1858  they  were  transferred  to, 
and  assessea  in  the  name  of,  George  S.  Neff. 
These  facts  are  folly  proven,  and  tbe  import- 
ant inquiry,  and  the  only  one  serioualy  contro- 
verted, in  this  case  is  whether  or  not  Elizabetb 
Neff  at  any  time  made  a  complete  gift  of  tbe 
proceeds  of  said  slaves  to  the  said  Gteorge  S. 
Neff.  The  plaintiffs  have  introduced  in  evi- 
dence various  declarations  of  Elizab^b,  and 
drcnmstancea  tending  more  or  less  to  show 
that  sbe  never  did  In  tanA  make  a  gift  o£  tbe 
slaves  to  George;  but,  with  tbe  exception  of  a 
single  witness,  tbey  offer  virtually  no  compe- 
tent evidence  to  prove,  or  even  tending  to  prove, 
that  she  had  not  given  tbe  proceeds  or  said 
slaves  to  George.  This  witness  was  Susan 
Ellie,  a  slave  of  Jacob  Neff.  She  testifies  that 
in  December,  1864,  Elizabeth  Nelf  was  talking 
about  one  thing  and  another,  and  sbe  said  that 
"she  bad  never  'covered  any  money  for  her  ne- 
groes; that  sbe  was  never  axed  by  George  Neff 
u  she  wanted  her  money,  or  should  he  keep  it, 
or  pot  ft  out  at  Interest,  or  In  the  bank."  On 
cross-examination  tbls  witness  testified  that 
George  bad  at  one  time  offended  ber,  and  that 
slie  was  not  in  a  very  good  humor  about  It  yet. 
It  Is  apparent  that  tbu  witnesB  was  both  Igoo- 
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rant  and  prejudiced,  and  ber  testimony,  even 
if  honest,  ought  to  have  but  little  influence,  in 
the  face  of  the  other  testimony  and  undisputed 
facts  in  this  cause;  and,  moreover.  It  is  very 
improbable  that  tbe  old  lady  would  have  bad 
any  serious  conversatioD  about  her  buslaesi 
with  one  of  ber  brother's  slaves. 

On  tbe  other  side,  in  addition  to  the  focts  and 
clrcumBtances  above  mentioned,  three  compe- 
tent witnesses— George  Flanagan,  Charles  A. 
Heath  and  James  Wolf— testify  positively  that 
Elizabeth  Neff  told  each  of  tbem  that  she  bad 
given  tbe  proceeds  of  said  slaves  to  Geoive; 
and  another  witness,  George  P.  Williams,  -wuo 
cannot  recollect  tbe  words  she  used,  aays  it  is 
bla  impression,  from  a  conversation  he  had  with 
Elizabeth  Neff,  that  she  had  either  given  said 
slaves  or  Uieir  proceeds  to  George  S.  Neff. 
George  Flanagan  testifies  that  after  the  sale  of 
the  slaves  Elizabeth  Neff  knew  that  George  8. 
Neff  had  the  money,  and  was  loaning  and  dis- 
posing of  it  as  his  own;  that  sbe  approved  of 
these  facts;  and  that  be  heard  her  say  fre- 
quentiy  that  she  had  given  aaid  money  to 
Oeoive.  He  also  says  the  other  relattveB  of 
EltBabetb  Neff  knew  this  fact,  and  tliat  Itoaond 
ill  feelings  on  their  part. 

Heath,  in  answer  to  the  question,  "State,  if 
you  know,  what  Betty  Neff  did  with  tbe  mon- 
ey the  negroes  brought,"  testifies  as  folloira: 
**[  went  over  to  Unde  Jahe  Neff's  a  abort  time 
after  tbe  sale  of  thoae  negroea,  mhI  told  Betty 
Neff  sbe  had  so  much  money  I  would  marry 
ber, — jesting  on  my  part,  of  course.  Bbe  said 
she  would  marry  me,  but  sbe  bad  no  money , 
for  sbe  had  given  it  to  George  8.  Neff."  He 
further  testifies  that  he  bad  frequently — ^twoor 
three  times — beard  Bet^  Neff  say  that  ahe  had 

S'ven  that  money  to  George.  On  croaa-exam- 
ation  the  counsel  for  the  |dalotiffs  propotmd- 
ed  this  question:  "Did  not  Betty  Neff  say,  in 
regard  to  the  mimey  arising  from  the  sale  of 
the  n^roes,  that  George  8.  Neff  bad  the  mon- 
ey, or  are  you  willing  to  swear  positively  that 
she  said  she  bad  ^ven  it  to  bimf  Ajod  bia 
answer  is:  "Sbe  said  she  had  given  it  to  him. 
She  said:  'George  has  got  the  money.  I  gave 
It  to  him;  and,  if  you  take  me,  you  must  take 
me  without  tbe  money.'  X  remember  distinct- 
ly that  she  said  she  gave  It  to  him." 

To  contradict  this  witness,  one  of  tbe  counsel 
for  the  plaintiffs  teatifles  that  about  two  years 
before  he  had  a  conversation  vtith  Heath,  and, 
without  being  able  to  give  tbe  words  used,  be 
says  that  be  Is  positive  uat  Heath  then  said  that 
Betty  Neff  told  htm  that  George  Neff  had  the 
money  arising  from  the  sale  of  the  negroes,  and 
further  stated  that  she  did  not  say  whether  Ae. 
had  given  it  to  bim  or  not.  This  difference  Is 
not  very  material,  if  taken  in  connection  with 
tbe  further  fact  testified  to  by  Heath .  and 
which  is  not  disputed,  that  she  told  HesUi,  If 
be  married  ber,  that  he  would  have  to  take  ber 
without  the  money,  as  George  had  the  money. 
This  would  show  that  the  money  waanot  hen, 
but  George's,  and  that  she  must  luve  meant 
that  she  had  given  it  to  him. 

The  other  witness,  James  Wolf,  in  answer  to 
the  question,  "  State,  If  you  know,  what  Betty 
Neff  did  with  the  money  they  [the  slaves]  were 
sold  for,"  testifies:  "I  came  to  Jacob  NefPs,  I 
think,  in  tbe  year  1868.  I  stopped  there,  f 
shook  hands  with  Aunt  Betty  Neff,  and,  aaya 
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I:  *  Tou  are  akma'  She  said  she  vaa  alcaie; 
that  there  was  nobody  there  now  bat  her  and 
herlnother  Jacob  Nefl.  Andsbesays:  'Isold 
my  black  ones.  Tbey  came  to  be  very  saucy 
and  crnel.'  And  says  she:  '  I  gave  tbe  money 
to  Oeorge  Neff.  I  hadn't  any  use  for  it 
mywlf.' ' 

There  is  an  attempt  to  weaken  thta  evidence 
1^  the  testimoDv  of  one  of  the  counsel  for  the 
plaintitFs  and  the  hueband  of  one  of  the  dU- 
tribatees,  who  say  tbat  at  some  former  time 
Wolf  stated  to  them  tbat  he  had  never  heard 
Betty  NeS  say  aoTthing  about  this  case,  but 
that  all  he  ever  heard  about  it  he  got  from 
George  Metff.  This  tei^moDy  is  very  remote; 
and,  if  it  discredits  the  fact  testified  to  by  Wolf 
at  all,  it  does  so  mere^  by  implication,  and  in 
a  very  limited  degree. 

Such  are  the  facts  and  evidence  In  this  cause, 
and,  from  the  argomoit  of  counsel  for  tbe 
plaintifts,  I  do  not  understand  that  they  seri- 
ously controvert  the  fact  that  tbe  proofs  are 
sufficient  to  establish  the  will  and  purpose  of 
Elizabeth  KetT  to  give  said  slave  mon^  to 
Oeorge  S.  Neff,  anothat  she  had  declared  that 
purpose,  and  acted  uptm  it  by  her  fulnre  to  as- 
sert any  claim  to  it  for  more  than  eight  years; 
but  they  do  claim,  and  earnestly  insist,  that 
there  is  a  want  of  evideuce  to  prove  that  there 
ever  was  any  actual  transfer  or  delivery,  so  as 
to  make  it  a  complete  giFt.  To  show  that  the 
facts  in  this  cause  do  not  constitute  a  gift,  tbe 
counsel  dte  and  rely  upon  many  cases,  among 
th«n,  tbe  following:  Sheing  v.  Eioing,  2 
Leigh,  887;  Mahor^  v.  Johnaton,  7  Leigh,  817; 
Slaughter  v.  Tutt,  13  Leigh,  147;  MiUer  v. 
J^M»*,  4  Oratt.  47S;  Martin  v.  Smith,  26  W. 
Va.  579;  DieketdUed  t.  Bteihange  Bmik.  28  W. 
Va.  840. 

Several  of  these  cases  are  concerning  gifts 
eattM  morUt.  While  the  rule  as  to  the  requi- 
sites  of  a  gift  is  the  same  In  such  cases  as  it  Is 
in  respect  to  gifts  inter  vivos,  tbe  evidence  of  tbe 
delivery  is  necessarily  different.  Id  the  former 
case,  tbe  gift  occurring  in  extremii,  and  taking 
effect  only  upon  the  death  of  tbe  donor,  the 
acts,  acquiescence  and  subsequent  conduct  of 
the  donor  can  never  be  relied  on  as  evidence  of 
thedelivery;  but,  in  respect  to  gifts  tfnfare^tM, 
the  subsequent  omdnct  of  the  donor  is  often 
most  potent  evidence  of  the  complete  execution 
of  tbe  gift,  which  necessarily  includes  tbe 
transfer  or  delivery  of  it.  But  in  gifts  of  either 
class  there  must,  uDquestlonabty,  be  a  delivery. 

It  is  the  settled  law  both  of  this  country  and 
England  tiiat  no  parol  gift,  without  actual  de- 
Uvery  of  the  thing  given,  or  some  act  of  tbe 
donor  which  amounts  to  a  complete  transfer  of 
the  title  and  possession  of  tbe  thing  given,  to 
the  donee,  can  vest  in  the  donee  any  right  or 
tide  in  or  to  it,  or  devest  the  right  or  utle  of  the 
idonor. 

This  is  the  substance  of  the  decisions  cited 
and  relied  on  by  the  appellees,  and  the  correct- 
ness of  tbe  law  as  thus  stated  is  not  and  cannot 
be  questioned.  But  the  material  mattCT  here  Is 
not  that  there  must  be  an  actual  delivery,  but 
what  is  the  character  of  tbe  evidence  necessary 
to  prove  the  delivery,  and  whether  or  not  the 
evidence  in  this  cause  is  sufflcimt  to  prove  tbat 
the  fund  in  controversy  was  in  fact  ever  deliv- 
ered so  as  to  devest  the  right  and  title  of  tbe 
donor,  and  vast  the  same  in  the  donee. 
8L.a  A. 


In  MoDonaidy.  Crockett,  SMcCord,  Eq.  180, 
it  was  held  tbat  "  permitting  personal  property 
to  go  into  possession  of  a  daughter  on  her  mar- 
riage, and  to  remain  there  a  considerable  time," 
raises  a  presumption  of  a  ^ft.  Teagtu  v. 
Qrmji,  a  Nott  &  McC.  98,  9B;  Jnhmton  v. 
DiUiard,  1  Bay,  333. 

In  Banibrough  t.  TJum,  Judqt  Cabjell  says: 
"  Bales  and  gifts  need  not  be  positively  proved. 
They  may  be  inferred  from  cfrcumstaoces."  8 
Leigh,  156;  Saekney-v.  Vrooman,  62  Barb.  660. 

In  Tenbrook  v.  Rrown,  17  Ind.  410,  the  court 
held  as  follows:  "  The  deUvery  of  a  chattel  is 
necessary  to  pass  the  title  by  gift,  but  tbe  de- 
livery must  be  according  to  tbe  nature  of  the 
thing  given;  and  if  the  property  is.  at  tbe  time 
of  the  gift,  Id  the  posBeseion  of  the  donee,  as 
agent  for  tbe  donor,  it  is  not  necessary  that  the 
donee  shall  surrender  to  the  donor  his  actual 
possession,  in  order  that  tbe  latter  may  redeliver 
the  same  to  him  in  execution  of  the  gift;  but 
if  the  donor  relinquishes  all  dominion  over  tbe 
thing  given,  and  recognizes  tbe  possession  of 
the  dcwee  as  bdng  in  his  own  right,  and  the 
latter  accepts  the  gift,  and  retains  the  possession 
in  virtue  thereof,  tbe  gift  is  complete." 

This  decision  is  approved  by  the  court  in 
Wing  V.  Merchant.  57  Me.  888,  in  which  the 
facta  were  that  tbe  donor,  sevflral  years  before 
hisdeath,  left  with  hiadaughter,  the  donee,  for 
safe  keeping,  some  notes  payable  to  himself. 
About  three  years  before  his  death  the  father 
gave  these  notes  to  his  daughter.  There  was 
no  assignment  of  the  notea,  or  any  writing 
transferring  them.  At  the  time  of  the  giti  the 
notes  were  in  the  daughter's  possession,  in  a 
chest  in  ber  sleeping  room;  and  nothing  was 
done,  at  the  time  of  the  gift,  further  than  the 
declaration  of  the  donor  to  the  donee  tbat  be 
gave  her  tbe  notes.  In  its  opinion  tbe  court 
says:  "No  particularceremony  is  necessary  to 
constitute  a  delivery,  where  there  is  actual  pos- 
session by  the  donee,  accompanied  by  satisfac- 
tory evidence  Uiat  Uie  donor  has  relinquished 
all  control  of  and  claim  to  the  subject  of  tbe 
gift  in  her  favor.  .  .  .  Tbe  actual  transfer  of 
possession  to  the  donee,  wbeneveratid  however 
accomplished,  if  supplemented  by  plenary  evi- 
dence of  an  intentional  release  to  the  donee  on 
tbe  part  of  the  donor,  per  verba  de  prcaenfi,  of 
aoy  and  all  right  or  claim  ever  to  resume  the 
possession,  or  to  deprive  the  donee  of  it,  will 
make  a  complete  gift  inter  vivoa.  It  matters 
not  whether  the  change  of  possession  takes 
place  before,  or  after,  or  at  the  time  of  tbe  ut- 
terance of  the  words  importiug  the  gift,  if  there 
is  a  manifest  design  on  the  part  of  the  donor  that 
the  donee  should  thereafterwards  hold  such 
possession  absolutely,  as  of  his  own  property. 
Thenceforward  the  possession  and  tbe  right  are 
concurrent  in  the  same  person,  and  the  gift  is 
perfect  and  irrevocaUe."  OiU  v.  Strouer,  83 
Ga.  688;  Me<Xunetf  v.  Loekhart,  1  Bailey.  L. 
117. 

Tbe  doctrine  announced  in  these  cases,  when 
Uiere  are  no  soapicionscircnmBtances  impeach- 
ing tbe  bona  Bdes  of  tbe  transaction,  or  evidence 
of  fraud  on  tbe  part  of  tbe  donee,  seems  to  me 
to  be  reasonable  and  just,  and  is  approved.  In 
the  case  at  bar  the  conduct  and  declarations  of 
Elizabeth  NeS,  supplemented  by  the  facts  and 
drcumstances  connrming  them,  are,  it  seems  to 
me,  ample  to  establish  a  complete  gift  of  tbe 
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fond  In  oontroTersy  to  Oeone  S.  Neff.  In  fact, 
the  caw  made  lyy  the  proofs  U  wbolly  irrecon- 
cilable with  aoy  other  hypothesis  or  conclusion. 

The  circumstaDces  and  conduct  of  the  donor 
here  would  seem  to  be  of  themselves  sufficient 
to  show  a  gift.  In  the  early  part  of  the  year 
1867  we  find  the  money  deposited  in  bank  to 
the  oiedit  of  Tilden.  and  that  same  year  it  is 
assessed  as  the  property  of  the  donor.  In  the 
next  year,  1868,  no  part  of  this  money  is  aa- 
flesseff  to  her,  but  nearly  the  whole  of  ft  is  as- 
sessed as  the  property  of  G^rge  S.  Neff,  the 
donee.  The  Statute  then  in  force  required  the 
assessor  to  call  upon  every  person  in  bis  district 
to  makeout  a  list  of  the  property  and  evidences 
of  debt  owned  or  claimed  by  bim,  and  to  swear 
such  person  to  the  accuracr  of  mich  list.  Code 
1840,  chap.  85,  §S5&-«]. 

The  assessor  is  dead,  and  bis  deposition  could 
sot  be  taken;  but  the  lew  presumes  that  he  did 
his  duty.  From  this  we  mustconcludetbat  in 
the  year  1857  the  title  to  this  fund  passed  from 
Elizabeth  Neff  to  George  S.  Neff,  and  that  it 
did  so,  not  only  with  the  knowledge,  but  with 
the  active  assent,  of  Elizabeth  Neff:  for  other- 
wise both  she  and  George  S.  Neff  would  be 
chargeable  with  fraud  and  false  swearine,  and 
there  is  nothing  in  the  record  even  tending  to 
show  that  such  was  the  fact   In  addition  to 


this,  the  doiKu:  lived  more  than  right  yean 
thereafter  within  two  miles  of  the  donee,  and 

in  almost  dailycommunication  with  him.  He 
used  and  disposed  of  this  money  as  his  own, 
with  the  knowledge  of  tbe  donor.  He  never 
rendered  any  account  to  her,  and  she  never  de- 
manded one.  The  friendly  and  intimate  rela- 
tions b^ween  them  was  not  only  not  disturbed, 
but  intensified  by  his  care  and  aclsof  klndDea, 
and  her  appreciation  and  fondness  for  him.  If 
we  add  to  these  and  the  other  attending  facts 
and  circumstances  hereinbefore  detailed  the  re- 
peated declarations  of  the  donor  that  she  had 
given  tbe  said  fund  to  tbe  donee,  we  have  clear 
and  convincing  proof  tlutt  there  was  an  absolute 
and  complete  ^ft  of  said  fund  by  her  to  her 


thefor^foinff  recmntthedeenetfthe  Cir- 
cuit Court  mu^  be  rewned,  and  the  exception 
of  the  administrator  of  Oeorge  S.  Neff  to  the 
report  of  Commiflsiooer  Sberrard,  because  it 
charges  the  estate  of  said  Neff  with  the  proceeds 
of  tbe  sale  of  the  negroes,  is  sustained;  and  the 
cause  is  remanded  to  said  court  for  further 
proceedings,  in  accordance  with  the  principles 
announced  in  this  opinion. 

Eniclish  and  BnumoBt  OODCUrrad; 
Green*  J.,  absent 


CALIFORNIA  BUPBEME  COURT. 


WlUlam  EOHL  et  tU.,  Be^., 

V. 

P.  N.  LILIENTHAIi  et  ai.,  AppU. 

<.— Cai  ) 

1.  A  division  eannot  be  made  amoDf  the 
stodtehoMere  of  a  California  corpora- 
tion prior  to  dissolution  or  exptratloD  of  the 
term  of  corporate  exlstenoe.  of  stock  Issued  to  It 
by  a  new  corporation  In  oonslderatioQ  of  the 
transfer  of  tu  oorpomte  property  to  the  latter 
upon  the  f otmatlOD  thereof  by  the  former  and  a 
foreign  oorporatloa,  which  mokes  a  like  transfer 
of  its  property  for  a  like  consideration,  the  pur- 
pose of  the  new  corporation  beltiK  to  unite  the 
conflicting  Interests  of  the  two  old  ones,  even  If 
such  division  la  uoaolmously  agreed  upon  by  all 
the  stockholders,  and  has  actually  heen  made 
among  the  stockholders  of  the  foreign  corpora- 
tion as  to  the  stock  issued  to  it;  as  Civil  Code, 
I  SOO,  prohibits  parmect  to  the  stockholders  of 
any  part  of  tbe  capital  stock  before  dissolution  or 
expiration  of  the  term  of  corporate  existence; 
and  tbe  stock  of  the  new  corporation  reoelved  in 
exofaaoge  for  their  property  fit  included  bi  the 
term  ''capital  stock." 

8.  Ewldenoe  as  to  the  distribution 
thefbr^cn  eorporatlou  among  itsstock- 
htddwB  of  the  stook  issued  to  It  is  InadmlsHible  in 
an  action  by  atooUtoIders  of  the  Oaltfomia  oor- 
poratloo  to  compel  a  distribution  of  the  stock  is- 
sued to  it,— at  least  in  the  absence  of  any  contract 
between  the  two  corporations  as  to  the  dispOBltlon 
of  tbe  stock  to  be  issued  by  the  new  company. 

iMtFartand  and  ZTtomlon,  JJ.,  dttsmt.) 
(November  80,  1889.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Sapenor  Court  for  the  City  and  Coun- 
6  L.  R.  A. 


ty  of  San  Francisco  in  favor  of  plaintiffs,  and 
from  an  order  denying  a  motion  for  new  trial, 
in  an  action  to  (K)mpel  tbe  distribution  of  cer- 
tain shares  of  stock  alleged  to  be  held  by  de- 
fendants in  trust,  and  to  restrain  defendants 
from  representing,  voting  or  dealing  in  any 
way  with  such  stock.  Beversed. 

A  decision  was  reached  in  this  case  In  the 
Second  Department,  on  Pebruaiy  18,  1888,  af- 
firming tbe  judgment  below.  A  rehearing  in 
bank  was  subeequenUy  granted,  uid  after  ar- 
gument the  court  reached  the  dedslon  given 
below. 

Tbe  facts  sufficiently  appear  In  the  ofdiikm. 

Messrs.  Mesiek.  Maxwell  ft  Phelaa, 
Garber,  Thornton  ft  Bishop  and  F.  A. 
Berlin  for  appellants. 

Mr.  J.  F.  Xiswis.  with  ilfessps.  Stewart 
ft  Herrin  and  WilUaas  M.  Plerson*  for 
respondents. 

Fox,  J.,  delivered  the  opinion  of  the  court: 
In  1883  two  miniuff  corporations,  the  Head 
Center  Consolidated  MlniUff  Company,  organ- 
ized under  the  laws  of  Catifomia,  and  the 
Tranquillity  Mining  Company,  organized  under 
the  laws  of  New  Jersey,  were  in  possession  of 
adjoining  mining  claims  in  the  Tombstone  min- 
ing district,  In  the  Territory  of  Arizona.  Liti- 
gation of  a  vexatious  character  had  arisen  be- 
tween Uiem,  and,  for  tbe  purpose  of  dlseoDthi- 
uing  the  strife  and  of  promoting  the  mutual 
interests  of  both  companies,  negotlationa  were 
entered  into  with  a  view  to  effecting  a  consoli- 
dation of  the  interests  and  properties  of  the  two. 
Being  organized  under  the  laws  of  different 
States,  they  were  advised  that  this  coukl  not  be 
done  by  a  consolidation  of  companies,  as  pro- 
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Tided  by  tbe  laws  of  GaUfornla.  After  consid- 
erable  neiB;otiatioD  on  tbe  subject.  It  was  decided 
to  oreaoize  a  tbird  company,  to  be  known  as 
the  "Head  Center  &  Tranquillity  Mining  Com- 
pany," with  a  nominal  ca[Htal  stock  consistinfr 
of  300,000  shares,  and  to  wbicb  each  of  the  old 
companies  should  transfer  its  mining  ground, 
each  In  consideration  of  $5,  and  of  100,000 
shares  of  the  stock  of  the  new  company.  This 
new  company  was  incorporated  on  tbe'  1st  of 
December,  1882,  and  a  board  of  seven  directors 
selected,  three  to  represent  tbe  interests  of  the 
stockholders  of  each  of  ^e  old  companies,  and 
a  seventfa,  who  was  impartial  between  them. 
To  this  new  company,  when  organized,  a  prop- 
oeitiOD  was  formally  made,  to  convey  the 
grounds  known  as  tbe  "Head  Center"  and 
"Yellow  Jacket"  claims  (they  being  of  tbe  prop- 
erty of  the  Head  Center  Consoliofeted  Mining 
Company)  to  it,  in  consideration  of  the  sum  of 
IS,  and  of  100,000  shares  of  the  stock  of  the 
company,  and  a  like  proposition  on  the  part  of 
tbe  Tranquillity  Mining-^Compan^,  to  convey 
to  it  tbe  Tranquilliiy  Mining  Claim,  with  its 
appartenancea,  for  a  like  consideration;  and 
both  propositiona  were/accepted  by  resolution 
of  the  board  of  directors,  uoanimously  passed. 

On  tbe  4th  of  January,  1888,  at  a  nueting  of 
its  board  of  directors,  the  Head  Center  Consol- 
idated Company  passed  the  necessary  resolu- 
tions authorizing  its  president  and  secretary  to 
make  tbe  Deceesary  conveyances  to  carry  out 
this  proposition,  and  on  the  28tb  of  the  same 
month,  at  the  annual  meeting  of  the  stockhold- 
ers of  the  same  company,  at  which  160,106 
shares  of  the  104,211  ontstandlng  shares  of  the 
stock  of  the  company  were  represented,  this 
action  of  the  directors  was  ratified;  and  on  the 
37th  of  February  following  a  deed  was  executed 
accordingly.  On  that  day,  Mr.  Benjamin,  to 
whom  tbe  secretary  of  the  new  company  had 
been  directed  to  issue  tbe  100.000  shares  of 
stock  in  the  new  company  for  the  H«d  Center 
CompanT,  directed  the  secretary  to  issue  09,980 
shares  of  tbe  stock  to  him  as  trustee,  and  the 
remaining  portion  of  it,  in  pieces  of  five  shares 
each,  to  several  of  tbe  directors,  and  Jewell,  to 
whom  it  bad  been  ordeTed  that  the  100,000 
shares  paid  for  tbe  property  of  the  Tranquillity 
Company  should  be  issued,  directed  that  09,91% 
shares  of  it  be  issued  to  Mr.  Kohl  as  trustee, 
and  the  rest  to  the  remainder  of  the  directors, 
which  was  done. 

The  stock  ftiusl  issued  was  deposited  in  the 
Anglo-California  Bank,  to  be  held  subject  to 
tbe  joint  order  of  Eobland  Foster.  Although 
the  question  of  what  disposition  was  flnuly 
made  of  that  part  of  it  which  was  issued  in  pay- 
ment for  the  property  of  tbe  Tranquillity  Com- 
pany is  not  involved  in  the  issues  of  this  cause, 
it  is  claimed  that  it  was  distributed  to  tbe  sbare- 
holders  of  the  original  Tranquillity  Company 
in  proportion  to  their  respective  number  of 
shares  of  TranquUlity  stock,  and  that  no  ques- 
tion was  ever  made  as  to  the  right  to  make  such 
distribution;  and  this  fact  is  urged  upon  us  as 
strongly  persuasive  of  tbe  correctnesB  of  the 
claim  of  these  plalntifTs  to  bave  that  pert  of  the 
stock  of  the  new  company  which  was  issued  in 
payment  for  the  property  of  the  Head  Center 
Company  distributed  among  its  stockholders, 
in  proportion  to  the  number  of  shares  held  by 
them,  respectively,  In  said  last-named  company. 
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But  we  fall  to  see  the  force  of  that  argument, 
or  how  evidence  of  what  tbe  Btockholders  of  a 
New  Jersejy  corporation  may  have  done,  or 
agreed  to  do,  was  in  any  manner  relevant  or 
material  in  this  acUon.  The  laws  of  New  Jer- 
sey may  permit  such  a  distribution  of  the  as- 
sets which  form  the  capital  stock  of  a  corpora- 
tion oi^nized  under  its  laws.  But,  whether 
they  do  or  not,  the  action  of  the  stockholders 
'of  a  New  Jersey  orapoiatbn,  in  the  matter  of 
the  distribution  of  the  assets  of  their  own  com- 
pany,cannot  changetbe  laws  of  California;  and 
for  this  reason,  as  well  as  because  there  was  no 
contract  between  the  two  companies  on  the  sub- 
ject of  the  disposition  which  should  be  made 
of  tbe  stock  of  the  new  company  when  received, 
nor  any  reason  why  there  should  l>e  such  a  coo- 
tract,  the  admission  of  evidenceapm  that  sub- 
ject (as  to  what  the  TranquilUty  people  did 
with  their  stock)  was  error,  mamfntly  preju- 
dicial to  tbe  defendants  in  this  cause. 

Tbe  mining  ground  of  the  Head  Center  Con- 
solidated Mining  Company  so  conveyed  to  the 
Head  Center  A  Tranquillity  Company  did  not 
comprise  all  tbe  .property  oi  the  former  compa- 
ny. It  had,  andstUlhas,]eftamill  forthe  reduc- 
tion of  ores,  and  is  atill  carrying  on  corporate 
budness  and  reducing  ores,  a  iiaxt  of  the  time, 
at  least,  at  said  mill,  and  keeps  a  general  agent 
and  superintendent  in  Arizona  to  Took  after  its 
affairs.  It  was  not  free  from  debt  at  tbe  time 
it  sold  this  property,  but  some  six  months  af- 
terwards levied  and  collected  an  assessment, 
and  paid  up  its  then  existing  indebtedness.  Ita 
term  of  corporate  existence  has  not  expired, 
and  it  has  not  attempted  to,  and  does  not  pro- 
pose to.  disincorporate.  Under  these  circum- 
stances the  plaintiffs,  Eohl,  Moody  and  Reh- 
flscb,  bring  suit  against  the  defendants,  the 
Head  Center  Consolidated  Mining  Company 
and  certain  of  its  ofiBcers,  alleging  that  they 
(the  plaintifla)  are  the  owners  and  holders  of 
68,188  shares  of  the  capital  stock  of  the  Head 
Center  Consolid^ed  Company,  and  as  such, 
and  by  reason  thereof,  are  eotitled  to  have  and 
receive  to  their  own  use  89,116  shares  out  of 
the  100,000  shares  of  the  capital  stock  of  the 
Head  Center  &  Tranauillity  Mining  Company 
so  received  for  the  sale  of  tbe  property  of  the 
Head  Center  Consolidated  Company,  and  pray 
a  decree  ccHnpelliog  the  defendants  to  transfer, 
issue  and  deliver  the  same  to  them,  and  re- 
straining the  defendants  from  representing, 
voting  or  dealing  in  any  way  with  the  shares 
so  claimed  by  plaintiffs,  Tbe  defendants  claim 
that  these  shares  are  tbe  property  and  assets  of 
tbe  Head  Center  Consolidated  Company;  that 
the  company  has  no  right,  under  tbe  uw,  to 
distribute  them  to  its  stockholders,  and  that  its 
directors  are  entitled  to  represent  and  vote 
tbem  at  all  meetings  of  the  Head  Center  & 
Tranquillity  Company. 

The  plaintiffs  had  judgment  in  the  court  be- 
low, and  from  this,  and  an  order  denying  a 
motion  for  new  trial,  the  defendants  appeaL 
The  grounda  of  the  appeal,  briefly  stated,  are 
that  the  judgment  is  unsupported  by  the  find- 
ings and  any  admissions  in  the  pleadings,  and 
that  the  findings  are  unsupported  by  the  evi- 
dence. 

We  bave  already  substantially  stated  most 
of  tbe  facts  as  found  by  the  court  or  admitted 
by  tbe  pleadings,  so  far  as  they  we  necessary 
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to  this  opiaioD.  There  {a,  however,  one  other 
fact  found  by  the  court  necessarv  to  Ihe  surf- 
port  of  its  judgment,  if,  under  the  law,  it  coufd 
be  supported  at  all,  but  which  finding  we  do 
not  think  is  supported  by  the  evidence.  That 
finding  is  that  it  was  "mutually  understood 
and  logreed  by  and  between  tbe  stockholders 
at  bou  the  old  companies  that  tbe  stock  of  the 
new  company  shoold  be  equally  divided  be- 
tween, and  belong  to,  the  stockholders  of  the 
old  companies.  We  are  unable  to  find  compe- 
tent or  satisfactory  evidence  of  any  such  agree- 
ment; especially  of  such  an  agreement  among 
tbe  stockholders  of  the  company  defendant 
here,  between  any  portion  of  such  itock- 
faolder&  There  is  plen^  of  loose  and  vague 
talk<tfan  "ODderstanding"  of  that  kind,  and 
we  have  no  donbt  that  some  of  the  stockholders 
did  suppose,  and  in  some  sense  understood, 
that  there  would  be  such  a  distribution  of  the 
stock  as  plaintiffs  are  here  seekinc  to  enforce. 
But  this  IS  an  understanding  which  each  of  tbe 
stockholders  who  bad  it  at  a)l  had  wiUi  him- 
•elf,  or  with  such  others,  part  only  of  the 
whole,  as  happened  to  share  it  It  was  not 
the  bai^  of  any  treaty  or  agreement  among  the 
stockholdera,  or  between  toem  and  the  mrec- 
tors. 

But,  suppose  there  had  been  such  an  agree- 
ment among  even  a  large  majority  of  the  stock- 
holders. It  would  have  been  an  ^reement  to 
change  the  terms  at  an  existing  contract  which 
the  Statute  had  made  between  the  whole  body 
of  atockfaolders,  and  would  not  have  bound  the 
noD-concurringminority.  If  butadngle  stock- 
holder, owning  but  a  single  share  of  me  stock, 
had  objected,  the  directors  would  have  been 
bound  to  regard  bis  protest.  There  is  no  pre- 
tense that  all  of  the  stockholders  of  this  corpo- 
ration consented  to  ttie  distoibatlon  of  this 
stock.  Over  4,000  Bbarssctf  the  stock  outstand- 
ing were  unrepresented  at  the  meeting  which 
ratified  tbe  consolidation,  A  large  amount  of 
the  stock  was  represented  bv  proxy,  and  tbe 
proposition  to  distribute  did  not,  and  could 
not,  come  before  the  meeting.  The  "uoder- 
standlug"  that  there  was  to  oe  a  distribution 
must  be  referred  to  some  other  occasion.  The 
witnesses  who  testify  to  it  leave  It  in  tbe  clouds. 
Only  a  minority  of  the  stock,  scarcely  a  third. 
Is  represented  by  the  plaintiffs  in  this  action, 
and  tbe  holders  of  a  very  large  proportion  of 
tbe  stock  positively  deny  that  any  underetand- 
ing  or  agreement  to  dlsmbule  tbe  stock  of  tbe 
coDsolioated  company  ever  existed.  But  it 
would  make  no  difleroira  if  the  fact  were 
otherwise.  Even  if  a  small  minority  of  tbe 
stockholders  have  not  consented,  this  court 
should  not  command  tbe  directors  to  do  what 
by  the  plain  lan^^age  of  the  Statute  they  are 
forbidcieo  to  do.  Nor  is  there  any  force  in  the 
suggestion  that  the  minority,  if  it  be  a  minori- 
ty, ate  not  here  objecting.  Naturally,  they 
are  not  here  objecting  in  uietr  own  names,  be- 
cause tbey  have  not  been  made  parties  to  this 
action.  But  tbey  are  represented  here  by  the 
directors,  who,  as  in  duty  bound,  are  urging 
tbe  objection  in  their  behalf.  Manifestly,  tbe 
interests  of  all  tbe  absent  stockholders  are  in- 
volved in  the  litigation;  and  unless  tbe  direct- 
ors are  to  be  heanl  upon  this  ground,  it  results 
that  the  rights  of  tbe  stockholder  an  to  be 
adjudicated  withoat  a  hearing. 
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The  Statute  (Civil  Code,  g  809)  which  coa- 
trols  the  directors,  and  by  which  we  are  also 
bound  in  this  case,  reads  as  follows:  "The 
directors  of  corporations  must  not  make  divi- 
dends, except  from  tbe  surplus  profits  arising 
from  the  btisiness  thereof;  normal  they  dittide, 
mthdraw  or  pay  to  the  atoekAoIden,  or  any  of 
£A«nt,  any  part  M«  oopi'tej  Viodt;  wax  must 
they  create  debts  beyooa  their  subscribed  cairf- 
tal  stock,  or  reduce  or  iacreaae  the  capital  stock 
except  as  hereinafter  specially  provided.  For  s 
violation  of  tbe  provisions  of  this  section  the 
directors  under  whose  administration  the  same 
may  have  happened,  except  those  who  may 
have  caused  their  dissent  therefrom  to  be  en- 
tered at  large  on  the  minutes  of  the  directors 
at  tbe  time,  or  were  not  present  when  the  same 
did  bappCT,  are  in  their  individual  and  mivate 
capacity  jointly  and  severally  liable  to  uie  cor- 
poration, and  to  the  creditors  thereof,  in  tbe 
event  of  its  dissolution,  to  the  full  amount  of 
the  capital  stock  so  divided,  withdrawn,  paid 
out  or  reduced,  or  debt  oontracted;  and  no 
Statute  of  limitatlmu  Is  a  bar  to  any  suit 
against  such  directors  fw  any  sums  for  which 
tbey  are  made  liable  by  this  section.  There 
may,  however,  be  a  divtsion  and  distribution 
of  the  capital  stock  of  any  corporation  which 
remains  after  the  payment  of  all  its  debts,  upon 
iU  tUttolution,  or  the  expiratum  of  the  term  of 
it$«xi*tenee."  (The  italics  are  onr  own.) 

The  term  "capital  stock,"  as  used  in  thiaaec- 
tion,  has  a  very  different  meaning  from  that  of 
"shares  of  the  capitfd  stock,"  as  representing 
the  interest  which  tbe  holders  thereof  have  in 
tbe  business  and  property  of  the  corporation 
whose  shares  tbey  bold.  "Capital  stock,"  as 
used  in  this  section,  is  frequently  otherwise 
and  as  well  expressed  by  the  Bimple  word 
"capital."  and  means  the  mon^  and  ^pnptaty 
with  which  the  company  carries  on  its  corpo- 
rate business.  Martin  v.  Zellerba^,  88  Cai. 
809. 

It  is  vested  in  the  ooiporatioo  as  a  ncred 
trust  for  the  protection  of  its  creditors.  Ibid., 
and  .San  Franeiaeo  A  N.  P,  B.  Co.  v.  Bee,  48 
Cal.  808. 

This  money  and  property  of  the  corporation 
constitutes  the  actual  capital  of  the  ccunpany, 
to  which  all  persons  having  dealings  with  the 
corporation,  by  means  whereof  they  may  be- 
come its  creditors,  or  become  personally  liable 
for  its  debts  (as  shareholders  do  become,  under 
l^e  laws  of  this  State,  for  their  proportionate 
^are  of  all  its  debts  created  while  they  are 
stockholders),  look  and  have  a  right  to  look, 
to  determine  the  measure  of  the  company's  re- 
sponsibility, and  of  their  securi^.  The  bare 
fact  that  a  man  holds  "shares  in  the  capital 
stock"  of  a  corporation  gives  him  no  legal  title 
to  the  property  of  tbe  corporation.  That  re- 
mains in  the  corporation,  and  not  in  the  share- 
holders. Qorham  v.  OUton,  28  Cal.  483;  Oari- 
vdter  V.  WOIU,  88  Cal.  19;  Minert  Ditch  Oo.  v. 
ZiOerbaeh,  S7  Cal.  561;  Wright  v.  OronUe,  Q. 
S.  d  a  Min.  Co.  40  Cal.  30;  Clark  v.  San 
Franeiaeo,  58  Cal.  Bll;  Johnem  v.  £«rfi«,  M 
Cal.  488;  MeCormick  v.  apHngfiM  F.  Ht  M. 
Int.  Co.  66  Cal.  868. 

Tbe  shares  simply  represent  the  proportion 
to  which  the  respective  sbareholdm,  who  may 
be  soch  at  the  dote  of  distribution,  are  aeraal- 
]y  enUtled  In  the  dlstribntim  of  ariafaig 
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from  the  corpoxate  baatness  Thldi  may  be 
made  from  time  to  tfane,  and  in  the  final  dis- 
tribution of  the  estate  of  the  corporation,  when 
from  any  cause  It  shall  cease  to  exist,  and  its 
estate  shall  have  been  fully  administered.  Thifi 
event  may  happen  at  the  expiration  of  the  term 
of  its  Corporate  existence,  or  it  may  be  accom- 
plisbed  earlier,  witb  the  MHuent  of  the  holders 
of  two  thirds  of  its  sluree,  and  upon  tbe  Judg- 
ment of  a  court  of  competent  jurisdictioD. 
Code  Civ.  Proc.  g§  1227-iaM. 

But  this  event  has  not  happened  in  this  case. 
The  Head  Center  Company  has  sold  its  mine 
to  a  new  corporation  for  100,000  shares  of  the 
stock  of  such  new  corporation;  but  it  has  not 
ceased  to  exist  as  a  corporation,  and  does  not 
propone  to  do  sa  It  remains  a  corporation, 
with  full  corporate  power  and  capacity,  and  Is 
also  exercising  those  powers.  The  mine  wbicb 
it  sold  constituted  tbe  bulk  of  its  capital,  or 
"capital  stock."  Tbe  stock  which  it  received 
in  exchange  for  its  mine  stands  in  tbe  place 
and  stead  of  the  mine,  precisely  tbe  same  as  if 
it  had  been  money,  or  any  other  kind  of  prop- 
erty, instead  of  stock;  and  by  tiie  plain  terms 
of  the  section  of  tbe  Code  dted  the  directors 
are  forbidden  to  divide  it  among  the  stock- 
holders. 

But  it  is  said  that  this  section  operates  only 
to  restrain  tbe  directors,  and  does  not  prevent 
tbe  stockholders  from  doing  by  agreement 
what  tbe  directors  are  forbidden  to  do.  Aa  al- 
ready shown,  we  do  not  think  Uie  evidence 

Cves  any  Bw^  agreement  the  Btockboldets; 
,  if  it  did,  we  bold  that  even  tbe  unanimous 
assent  or  agreement  of  tbe  stockholders  would 
not  authorize  such  a  distributioo.  The  inhi- 
bition runs  against  the  directors  because  they 
are,  under  the  law,  the  managers  of  tbe  busi- 
ness of  the  conwration.  What  tbe  directors  can- 
not do— with  few  exceptions,  of  wbicb  this  isnot 
one — the  stockholders  cannot  do,  or  authorize 
to  be  done.  Tbe  inhibition  of  the  Statute  has 
regard,  not  only  to  the  rights  of  existing  cred- 
itors, but  to  those  of  all  persons  who  may  deal 
with  the  corporation  on  the  faith  that  its  capi- 
tal has  not  been  divided.  Certainty,  the  effect 
and  operation  of  the  Statute,  if  unrepealed  by 
Judicial  construction,  would  be  toaffotd  a  large 
measure  of  protection  to  future  as  well  as  ex- 
isting stockholders  and  creditors;  and,  having 
that  effect,  it  ought  to  be  suppcned  that  such 
was  its  purpose.  It  cannot  be  assumed  that 
the  Lesislature  intended  that  corporations  who 
have  mvided  up  among  their  stockholders  the 
capital  stock  with  which  they  were  doing  busi- 
ness should  continue  to  maintain  a  corporate 
existence,  with  power  to  contract,  incur  debts 
and  perpetrate  the  numberless  frauds  that 
would  under  such  circumstances  be  within 
their  power.  A  contrary  intention  is  clearly 
implied  in  tbe  express  provisions  of  tbe  Code 
of  Civil  Procedure  relating  to  the  dissolution 
of  corpwations  (gg  1227-1238)  and  of  the  Civil 
Code,  above  quoted,  allowing  dlstribation  of 
their  remaining  capital  after  payment  of  thdr 
debts,  upon  dissolution  or  expiration  of  their 
term  of  existence. 

When  a  method  of  procedure  is  prescribed 
by  which  a  corporation  may  be  dissolved,  tbat 
method  must  be  followed.  When  it  is  pro- 
vided tbat  the  application  must  be  made  to  the 
superior  court,  and  must  be  in  writing,  veri- 
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fled,  and  must  show  "  Out  at  a  meeting  oi  the 
stockh<dders,  caHed  fbr  that  purpose,  the  dis- 
solution of  the  corporation  was  resolved  upon 
by  a  two-thirds  vote  of  all  the  stockboIderB, 
and  tbat  all  claims  and  demands  against  the 
corporation  have  been  satisfied  and  discharged," 
there  will  be  none  so  bold  as  to  contend  that  n 
voluntary  dissolution  of  a  corporation  can  be 
effected  without  compliance  with  these  require- 
ments; and  it  is  equally  certain  tbat  when  the 
Legislature  has  said,  in  the  same  section  of  the 
Code  in  which  it  has  forbidden  tbe  directore  to 
divide  tbe  capital  stock  of  a  corporation  among 
tbe  stockholders,  tbat  the  remaining  capital 
may  be  distributed,  after  tbe  payment  of  all 
its  debts,  upon  its  dissolution  or  the  expiration 
of  its  term  of  existence,  the  intention  was  tbat 
there  should  not  be  a  distribntifHi  under  any 
other  circumstances.  And  why,  it  may  be 
pertinenily  asked,  should  any  court  go  out  of 
its  way  to  order  a  diatribuUon  in  any  other 
mode,  or  under  any  other  c^cumstanoes,  than 
the  Statute  prescribes  f 

If  the  debts  of  the  Head  Center  Company 
are  paid  and  two  thirds  of  its  stockholders  de> 
rire  a  distribniitm,  nothing  could  be  easier 
than  to  accomplish  everytlung  that  is  soo^t 
in  this  action  by  simply  pursuing  tbe  Statute. 
Why,  when  there  Is  a  plain  anaspeedy  statu- 
tory remedy,  should  this  extraordinary  remedy 
be  allowed  7  The  only  answer  to  this  question 
must  be  that  the  pariies  desiring  tbis  aistribu- 
tion  cannot  comply  witb  the  Statute, — that  two 
thirds  of  the  company  do  notdedre  to  dissolve 
utd  distribute  tbe  capital;  tbwefore  this  court 
is  called  upon  to  order  a  distribntion  without 
dissolution,  and  to  sanction  the  continued  ex- 
istence of  a  corporation  with  little  or  no  capi- 
tal,— in  other  words,  to  do  what  the  Statute  hiss 
never  authorized  the  court  to  do,  and  baa  for- 
bidden the  directors  to  do.  And  this,  too, 
when  to  do  it  we  must  establish  a  precedent 
under  which  less  than  two  thirds  of  the  stock- 
holders of  a  corporation  may  at  any  time  com- 
pel a  distribution  of  tbe  whole  or  any  part  of 
Its  capital,  upon  the  most  loose,  vague  and  un- 
satisfactory oral  testimony  that  there  was  an 
"  understanding"  amons  tne  stockholders  that 
it  should  be  dmded.  In  other  words,  stock- 
holders who  have  heretofore  imagined  that  in 
entering  a  corporation  they  were  becoming 
parties  to  a  contract,  tbe  terms  of  wbicb  were 
written  in  the  statutes  of  tbe  State,  are  to  be 
informed  that  tbe  contract  may  be  changed, 
and  their  rights  impaired,  by  an  "  understand- 
ing" among  an  indeflnite  number  of  their  fel- 
low stockholders.  A  wide  door  would  thus  be 
thrown  open  to  frauds,  and  contract  rights 
would  be  taken  away  from  contracting  parties 
without  their  consent 

Tbe  Statute  upon  tbis  subject  is  too  plain  to 
admit  of  a  doubt,  or  to  leave  room  for  con- 
struction. It  was  so  held  and  adjudged  by 
this  court  more  than  twenty  years  ago,  in  a 
.well-considered  and  able  opinion,  which  has 
ever  since  been  accepted  as  established  law, 
under  which  rights  in  property  have  accrued 
to  an  untold  amount,  which  ought  not  now  to 
be  disturbed.  Upon  the  faith  of  this  Statute, 
as  it  was  found  in  almost  identical  terms  with 
the  present  section  309,Civil  Code,  in  section  IS 
of  the  Corporation  Act  of  1858,  and  of  the  de- 
cision referred  to  (Martin  v.  Zetiei^ae/t  aupra). 
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thonsandfl  of  people,  and.  no  doubt,  among 
them  these  plamifffB,  have  assumed  the  liabil- 
ities of  Bbareholders  in  corporations,  which, 
possibly,  they  would  not  hiare  assumed  had 
tbey  not  been  thus  assured  of  the  protection  re- 
sulting from  keeping  the  capital  of  tbe  corpo- 
ration  intact  until  its  final  dissolution.  The 
only  difference  between  that  case  and  this  was 
that  there  the  two  corporations  uniting  to  form 
the  third  were  both  domestic  corporations,  and 
the  consideration  for  the  transfer  of  tbe  prop- 
erty to  the  new  corporation  was  not  by  "  un- 
derstanding," but  by  actual  agreement  of  both 
coiporatioDs,  and  of  all  the  shareholders  of 
eaim,  that  tiie  stock  of  the  new  cOTporttion 
diould  be  itumed  and  delivered  directly  to  the 
shareholders  of  the  old  ones.  In  proportion  to 
the  number  of  shares  which  they  respectiTely 
held  In  the  old.  The  court  held  in  the  most 
emphatic  terms  ttiat  the  language  of  tbe  Stat- 
ute left  no  room  for  construction  or  doubtful 
Interpretation,  and  that  this  agreement  for  the 
distribution  of  tbe  sbares  of  tbe  stock  of  the 
new  corporation,  received  for  tbe  transfer  of 
the  property  of  the  old  companies,  was  in  di- 
rect violation  of  tbe  Statute;  that  these  sbares 
must  remain  tbe  property  of  the  old  companies 
in  lieu  of  the  property  for  which  they  had  I>een 
received  and  as  constituting  tbe  capital  of  tbe 
old  compaoies,  not  to  be  distribuiea  until  their 
dlsH^ntion,  and  the  paymoit  of  their  det>ts. 

This  has  been  tbe  wiitten  law  of  this  State 
for  more  than  thlrty-f  ve  years.  Under  it  all 
our  corporations  have  come  into  existence,  and 
their  stock  has  been  distributed  among  its  peo- 
ple. It  has  constituted  one  of  the  bulwarks  of 
corporate  stability,  and  ooe  of  the  chief  secui- 
itiesof  persons  dealing  with  corporations,  either 
as  creditors  or  sharebtdders.   The  L(^[ulature 


has  not  changed  it  by  enactment  Tbe  court 
cannot  do  It  by  interpretation. 

Judgment  and  order  reverted. 

We  concur:  Be»tty.  G/i.  J.;  Wwka,  J.; 
Pateraon,  J.  ;  Shax pstein*  J. 

MeFarland,  j;.*  * 
I  dissent.  Tbe  ^mple  project  of  tbe  two 
corporations,  having  adjoioln^  miolng  claims, 
consolidating  by  eaui  conveying  to  a  new  cor- 
poration created  for  that  express  purpose,  and 
the  persons  who  held  the  stock  of  the  two  old 
ones  taking  their  proportionate  sbares  of  stock 
in  tbe  new  one.  there  boi^  no  creditors,  does 
not  seem  to  me  to  be  at  au  within  tlie  piovis- 
lons  of  section  809  of  the  Civil  Code,  agaiprt 
directors  makin|F  dividends  or  paying  capital 
st4>ck  to  stockholders.  I  cannot  conceive  bow. 
in  the  case  at  bar,  the  new  corporation  is  to 
do  auy  business  or  niaintain  its  existence;  for, 
according  to  the  theory  of  the  appellant,  tbe 
new  corporation  has  only  two,  and  can  ooly 
have  two,  stockholders,  each  of  which  la  itseu 
a  corporation.  It  would  be  better  to  have  the 
whole  attempt  at  ooDstdidation  void  for  im- 
possibility. 

Tliornton  J.  : 

I  dissent.  I  am  of  opinion  that  there  was 
evidence  sufficient  to  sustain  the  finding  of  the 
court  that  it  was  agreed  among  the  atockhold- 
ers  that  100,000  sharesof  stock  in  the  new  cor- 
poration should  be  divided  amonir  tbe  s lock- 
holders  in  tbe  Head  Center  Consolidated  Hln- 
ing  Company  as  tbey  held  sbares  in  the  Head 
Center  Company.  I  adopt  the  opinion  of  the 
commissioners,  formerly  rendered  in  tbif  f»ae, 
as  a  correct  expoalticsi  of  the  law  applicable 
to  it. 
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STATE  INSURANCE  CO..  of  Des  Mobiles, 
Iowa,  i^.  *»  Err., 

V. 

John  SCHREGE. 

.  (....Neb.....> 

*1.  A  poUiqr  of  Inanruoe  wm  written 
apon  certain  bniUUnga  apon  the  fkrm 

of  defendant  In  error,  which  were  fixtures,  and 
constituted  a  part  of  the  real  estate.  In  addltlOD 
to  Uie  buitdioss,  the  poller  included  personal 
property  on  ttie  ftomof  various  olaases,  but  not 
emeedlnv  a  oertain  amount  on  each  class.  No 
Bpedflc  peraoaal  property  was  named.  Tbe  poll- 
toy  .also  oontalned  a  provtBloD  to  tbe  effect  that 
If  any  subsequeot  looumbraoce  was  Imposed  up- 
on the  property  insured,  or  the  title  changed 
wfUiout  the  written  oonsent  of  tbe  secretary  of 

*Head  notes  by  Rexsb,  Ch.  J. 


tbp  tnsnrenoe  company,  tbe  policy  should  be 
void.  Prior  to  the  loss  the  Insured  executed  a 
mortnage  upon  the  real  estate.  It  was  held  that 
the  execution  of  tbe  mortgage  would  not  pre- 
vent a  recovery  for  the  loss  ooeaaloned  by  the 
destruottoi  of  tbe  personal  property. 

8*  In  aneh  eMe.tliere  bein^nospeeifle 
personal  property  Inanred,  the  fact  that 
the  asBu  red  bad  Incumbered  his  penonaltproperty 
by  the  exeoutloQ  of  ofasttel  mortgages  thereon 
subsequent  to  Gib  execution  of  tbe  polled  and  pri- 
or to  the  fire,  but  whloh  mor^agee  were  all  paid 
and  canceled  prior  to  tbe  destruotloo  of  tbe  prop- 
erty, would  not  prevent  tbe  assured  from  re- 
covering tbe  loss  on  personal  property  of  the 
Und  Insured,  the  tttto  to  which  was  unimpaired 
at  the  time  of  the  loss. 

8.  Upon  the  croae  oTBimlnatlon  of  d» 

flaaclant  in  error  be  was  asked  If,  subsequent  to 
the  execution  of  the  policy,  and  prior  to  tbe  loas, 
he  had  not  executed  chattel  mortgages  upon  tbe 


NoTB.— For  late  cases  In  lire  Insiuanoe,  see  Va- 
Queeney  v.  Phmnlx  Ins.  Co.  (Ark.)  fi  L.  B.  A.  741; 
Essex  Sav.  Bank  t.  Meriden  F.  Ids.  Co.  4  L.  B.  A. 
769,  57  Conn.  8S5;  Russell  v.  Cedar  Rapids  Ids.  Co. 
aowa)  4  L.  R.  A.  888;  Phcenlx  Ins.  Co.  v.  Gopeland, 
4  L.  R.  A.  818. 86  Ala.  Ul;  Dwelling  Kouae  Xna.  Do. 
V.  Brodle  (Ark.)  4 1^  B.  A.  468;  Kyte  v.  Oommerolal 
9h.  R.  A. 


Union  AsBur.  Oo.8I<.B.A.bOB.1481[aei.U6;  S^k 
V.  Millers  Nat^  Ins.  Co.  (Wis.)  8  L.  B.  A.  S8^  Kuss- 
baum  V.  Northern  Ins.  (3o.  1 L.  H.  A.  704,  87  Fed. 
Rep.  624. 

Waiver  of  statement  of  loss.  Smith  v.  Nla^u^ 
P.  Ins.  CO.  1 L.  B.  A.  Wa,  7  New  Enjr-  Kep.at,aOVt. 
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proper^  ftmued.  Hta  umrer  wu  that  he  had, 
1  Dot  that  tber  bad  all  beeD  paid.  Tbequeitlons  of 
the  ezeoutlon  of  the  mortsavea  and  of  their  pay- 
ment before  the  lom  were  specially  aubmltted  to 
the  jury,  and  they  foand  that  the  mortffatfee  bad 
been  ezeouted,  bat  that  they  had  been  paid  and 
oanoeled  prior  to  the  lom.  It  vas  held  that  the 
flndlnff  of  payment  vas  sustained  by  the  evl- 
denoe. 

4.  There  WM  no  iMne  of  the  payment  of 
the  niortga>Kea  preeented  by  the  plead- 
ings, theallegatlonB  of  the  answer  of  their  execu- 
tion beinff  denied;  but,  as  the  proof  of  the  execu- 
tion and  cancellation  of  the  mortgagee  was  made 
by  plaintiff  In  error  on  the  oroeB-examlnatton  of 
the  defendant  In  error  when  upon  the  witness 
ataod,  plaintiff  In  error  oould  not  auooevfuUy 
oontuid  npon  prooeedlnga  In  wror  that  ttte  erl- 
deooe  was  fnoompetent  or  immaterial  under  tibe 
teeuee  Joined. 

IS.  The  policy  of  insurance  required  no- 
tice of  horn  to  be  given  to  the  insurer  withlu 
thirty  days  after  suoh  loaa.  It  was  testified  by  de- 
fendant In  error  that  two  of  the  agents  of  plain- 
tiff in  error  were  at  the  fire  by  which  the  property 
wu  destroyed,  and  that  they  had  notice  of  the 
fact,  and  agreed  to  give  noUoe  to  plaintiff  in 
error  that  soon  thereafter  the  adjuster  for  plain- 
tiff In  error  (girlng  his  name)  appeared  and  ad- 
Justed  the  loes.  It  was  held  that  this  was  sufB- 
dent  proof  of  notice,  the  policy  not  requiring  it 
to  be  In  writing,  and  of  the  agency  of  the  partiee 
named  as  agents  and  adjuster. 

The  policy  described  the  real  estjbte 
apam  which  the  Insured  property  was  situated  as 
the  "N.  B.  M  of  sec.  2,  T.  80,  R.  16,  County  of  Bolt. 
State  of  Nebraska."  The  proof  showed  that  the 
property  was  on  the  H.  W.  ^  of  the  section 
named  at  the  time  of  the  Insurance,  and  bad  so 
rnnalned  from  that  time  until  the  leas.  The  mis- 
take being  In  the  policy,  It  was  held  that  the  vari- 
ancewasnot  material,  and  that  it  was  not  neoea- 
sary  that  the  policy  be  reformed  before  the  trial. 

(October  4, 1880.) 

ERROR  to  the  IMstrict  Court  for  Holt  Coun- 
ty to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  to  recover  upon  afire-lnsurADce 
policy  the  value  of  certain  property  wblcb  had 
been  insured  thereby  and  subsequently  de- 
fltiOTed  flre.  firmed. 
Tiie  facta  are  fuuy  stated  Id  the  oplDion. 
Mettri.  B.  W.  Aduu*  J.  J.  Kluf,  M.  F. 
Harrlnoftoa  and  Cnaudu  *  WrQ^t,  for 
plaintiff  in  error: 

Contracts  of  insurance  are  not  separable 
when  a  gross  premium  is  paid  for  the  entire  in- 
surance. 

Wood,  Ins.  p.  884;  May,  Ids.  277;  ffortw 
v.  Bawkeye  ln$.  Go.  08  Iowa,  203;  FtalH  v. 
Minneaota  F.  Mut.  F.  Jnt.  Aim.  28  Minn.  479; 
Rdly  V.  JSnmboldt  F.  Int.  Co.  (Pa.)  6  Cent.  Hep. 
484. 

If  the  con  sf deration  to  be  paid  is  single  and 
entire,  the  contract  must  Ise  held  to  be  entire, 
although  the  subject  of  the  contract  may  con- 
rist  of  aeverBl  distinct  and  whoUy  independent 
Items. 

8  ParBODs,  Cont,  p.  ',600:  Clark  t.  Baker,  S 
Met.  4S8;  Manafidd  v.  Trigg,  113  Mass.  850; 
Miner  t.  Bradley,  22  Pick.  457;  Toung  v. 
Wakefield,  121  Mass.  91. 

A  breach  of  the  conditions  as  to  one  portion 
of  the  property  irlll  therefore  ftvoid  the  entire 
contract 

8L.B.A. 


QotUtman  v.  PenntittiMaia  Int.  Co,  06  Pa. 
210;  Truaieea  of  PhUa.  v.  WHNammm,  26  Fa. 
196;  Lee  v.  Howard  F.  Int.  Go.  8  Gray,  588; 
Moore  v.  VirgtJiia  F.  *  M.  In*.  Go.  28  Gratl. 
608,  20  Am.  Rep.  87lt;  Lotejoyy.  Augunta  Mui. 
F.  Int.  Co.  45  Me.  472;  Barnet  v.  Union  Mut, 
F.  Int.  Go.  51  Me.  110;  Kimball  v.  Howard  F. 
Int.  Co.  8  Gray.  88;  Bowman  v.  Franklin  F. 
Int.  (h.  40  Md.  620;  Sehumitel^  v.  American 
Ins.  Go.  48  Wis.  26;  Htrman  t.  Harford  F. 
Ins.  Co.  86  Wis.  159;  Clark  v.  New  Bng.  Mut. 
F.  Ins.  Go.  6  Cush.  842;  Briggs  v.  Ifortk  Qvro- 
Una  Some  Ins.  Go.  88  N.  C.  141;  Moore  v. 
Virginia  F.  d  M.  Int.  Go.  aSGratt.  508;  GutA- 
bertton  v.  North  Carolina  H.  Ins.  Go.  96  N.  C. 
480;  Todd  T.  8taU  Int.  Go.  11  FhUa.  855;  Me- 
Goimn  T.  Peept^t  Mut.  F.  Int.  Off.  64  Vt 
211; Frieamvth  Y.  AgawamMut.  F.  Ins.  Cb.lO 
Cush.  587;  Brown  v.  FMpl^t  Mut.  Int.  Go. 
11  Cush.  280;  Havens  v.  Homelns.  Co.  Ill  Ind. 
90;  Barber,  Ins.  g  30;  Hartsfun-ne  v.  Agricul- 
ture Ins.  Co.  50  N.  J.  L.  427,  18  Cent.  Rep. 
182;  Associated  F.  Ins.  Co.  v.  Assum,  6  Md.  160; 
^na  Int.  Co.  v.  Besh,  44  Mich.  56;  Baldwin 
V.  Hartford  F.  Ins.  Co.  60  N.  H.  422;  Patten 
V.  MercUnts  A  F.  Mut.  Ins.  Co.  88  N.  H.  888; 
BleakUy  v.  Niagara  Diet.  Mut.  Ins.  Go.  16 
Oram,  Cb.  198;  Butt  v.  Mutual  F.  Int.  Co.  29 
U.  C.  Q.  B.  73;  PhiUipt  v.  Grand  Biver  Mut. 
F.  Ins.  Co.  46  U.  C.  Q.  B.  884;  8amo  v.  Gore 
Disi.  Mut.  F.  Int.  Go.  26  U.  C.  C.  P.  405; 
CuOtman  v.  Ins.  Co.  5  Allen  (N.  B.)  240. 

The  execution  of  the  several  mortgages  with- 
out notice  to  or  consent  of  the  Insurance  Ciom- 
pany  rendered  the  policy  absolutely  void. 

Supple  V.  loica  State  Ins.  Go.  08  Iowa,  2V. 

The  furnishing  of  proofs  is  a  condition  pre 
cedent  to  recovery,  and  the  petition  must  al- 
lege a  compliance  with  that  condition  before 
evidence  thereof  is  admissible. 

Edgerly  y.  Farmers  Ins.  Co.  48  Iowa,  587; 
BSakOen  t.  I^anix  Ins.  Go.  20  Wis.  207;  In- 
man  v.  Western  F.  Ins.  Co.  IS  Wend.  408; 
Owen  V.  Farmers  Stock  Ins.  Co.  07  Barb.  518; 
yreOeome  v.  Peoples  Eg.  Mut.  F.  Ins.  Co.  2 
Gray,  480;  Johnson  Phanix  In*.  Co.  112 
Mass.  49;  ^.  Louis  Ins.  Co.  v.  11  Mo. 
278;  Flanders.  Ids.  514. 

Meaars.  Riee  Brothers,  for  defendant  In 
error: 

Where  articles  are  insured  in  separate  classes 
or  heads,  under  separate  valuations,  the  prop- 
erty is  separately  Insured  although  the  premi- 
um is  one  entire  or  gross  sum,  and  a  breach  of 
condition  as  to  one  article  will  not  avoid  the 
policy  as  to  the  others. 

MerriUv.  Agricultural  Ins.  Co.  78  N.Y.  452, 
sod  cases  cited;  Clark  r.  JTne  £fag.  Mut.  F. 
Ins.  Co.  6  Cush.  842;  Oommmial  Ins.  Co.  v. 
J^nknel>le,  62  111.  08;  Hartford  F.  Ins.  Co.  t. 
Walsh.  64  m.  164;  Loehner  v.  Home  Mut.  Ins. 
Co.  17  Mo.  247;  Koontg  v.  Hannibal  Sav.  d 
Ins.  Go.  42  Mo.  126;  Trench  v.  Chenango  Co. 
Mut.  Ins,  Co.  7  Hill,  122;  Moi/re  v.  Virginia 
F.  A  M.  Ins.  Co.  28  Gratt.  (Va.)  608;  Phcmix 
Ins.  Go.  V.  Lawrence,  4  Met.  {Ky.)  9;  Deid- 
erieks  y.  Commereiai  Ins.  Co.  10  Johns.  238;  8 
Kent,  Com.  p.  880;  Quarrier  v.  Peabody  Ins. 
Co.  10  W.  Va.  507;  Barber.  Ins.  8  20;  Howard 
F.  &  M.  Ins.  Co.  V.  C&miek,  24  lU.  455;  Sehut- 
ter  V.  Dutchess  Go.  Int.  Co.  3  Cent.  Rct).  188, 
102  N.  T.  260:  Holmes  v.  Brew,  16  Huo,  401; 
WoodvardT.  BeputiU  F.  Ins.  a>. 82 Hon. 866; 
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Psrrp  V.  Meehaniet  Mut.  Int.  Co.  H  Fed.  Rep.  [ 
478;  Goring  v.  Tendon  Mut.  F.  Ina.  Go.  10 1 
Ont  286:  PhUlipt  v.  Grand  Ri^  Mut.  F.  Tna. 
Co.  46  U.  C.  Q.  B.  884;  Data  v.  Qore  Diat. 
Mut  F.  Ina.  Co.  14  U.  C.  O.  P.  549: 1  PhillipB. 
Ins.  pp.  381,  882;  Wood,  Ins.  p.  730.  §  350; 
FUmdere,  Ina.  p.  426;  Knight  v.  Eureka  F.  <£ 
M.  2n».  Go,  26  Ohio  St.  664;  Koonta  v.  Hanni- 
bal Sav,  Ina,  Go.  48  Mo.  126;  Quarrier  t. 
Peabo^Ina.  Co.  lOW.Va.  582. 

Reese*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  iD8titut«d  in  tbe  District 
Court  of  Holt  County  for  tbe  purpose  of  recov- 
ering upon  an  insurance  policy  the  value  of 
certain  property  which  had  he^  Insured  and 
destroyed  by  ore.  Tbe  petition  was  in  the 
usual  form.  A  number  of  defenses  were  pre- 
sented by  the  answer,  some  of  which  will  be 
noticed  id  the  order  in  which  they  are  present- 
ed by  counsel  in  arffument  and  bnefs.  By  the 
t>olicy  of  insurance  it  is  provided  that,  "in  con- 
sideration  that  John  Schreck,  of  Stuart,  Ne- 
braska, having  made  his  note  or  obHntion  to 
tbe  State  Insurance  Companv  for  $1(M),  agree- 
ing to  pay  the  same  accoraing  to  the  terms 
thereof,  for  insurance  against  loss  or  damage 
by  fire,  lightning,  wind  storms,  cyclones  and 
tornadoes,  to  the  amount  of  $2,600  on  the  prop- 
erty hereinafter  described,  namely: 

On  bis  dweUloff-house  (value  of  house  VOOt. ..  S200 

On  beds  and  bedding,  white  tbneln   00 

On  weurlnjcappareL  while  therein    100 

On  housebola  hirniture,  while  therein   UO 

On  sewinff-machine,  vtnle  thegreln    25 

On  bo<f-bouse   80 

On  fnune  bum  (value  of  bom  flS)   GO 

On  bamen  on  farm   7S 

OnwaffonsandQaiTtageeonpremlseattnO)...  ISO 
On  fanuluflr  utensils  on  premises  other  than 

mowlnsr  and  reantaig  machines  (975).   60 

On  mowmg-maohme  on  premises  (9%)   40 

Onhm-house   80 

On  grain  In  buildings  or  In  stack  on  premises, 
and  against  Are  and  llshtnlng  in  buildings 
or  In  BtBck  on  plowed  land  on  premises,  ex- 
cept tiaz   WO 

On  frame  granarr  (Talue  $125)   100 

On  carrlaffo-honse   80 

On  work  hotses  or  mules  (not  to  ejroeed  $100 
on  each)  In  barns  or  on  farm  herein  de- 
scribed, and  against  llgfatntnv  and  tonw- 

doee,wlillBatlaiveoriniise(»00).-   400 

On  cattle  tiierein,  and  against  ilgbtning  and 
tornadoes,  while  at  lanre,  not  to  exoeed  fes 

on  any  one  animal  (9000)   400 

On  hon  therein  or  at  large,  not  to  exceed  tH 
on  a  hog  (9200)   130 

— All  situated  and  being  on  the  K.  £.  i  of  sec. 
a.  T.  80,  R  16,  County  ol  Holt,  State  of  Ne- 
braska. Term  five  years.  Total  amoant  in- 
sured $2,500.   Premium  $100." 

Among  the  defenses  presented  by  the  answer 
was  one  that  defendant  in  error  bad,  by  mort- 
gages,  incumbered  the  property  insured  in  vio- 
lation of  the  conditions  of  the  policy.  This 
condition  was  as  follows:  "Any  other  insurance 
or  any  incumbrance  upon  any  of  the  property 
hereby  insured,  existing  at  tbe  date  of  this  pol- 
icy, not  made  known  in  the  application,  or  if 
any  subsequent  incumbrance  is  impowd.  or 
title  or  occupancy  changed,  or  hazard  increased, 
without  the  written  consent  of  the  secretary  of 
the  Company,  or  if  the  building  becomes  va- 
cant,—this  policy  shall  be  void.  Any  false 
statement  in  the  application  shall  make  this 
policy  void.  Every  renewal  of  this  policy  will 
6L.R.  A. 


be  goremed  and  subject  to  all  theprovtrioiuof 
the  original  application  and  policy." 

The  buildings  referred  to  m  the  policy  were 
destroyed  by  fire,  together  with  a  large  amount 
of  the  personal  property.  Subsequent  to  the 
execution  of  the  policy,  defendant  m  error  had 
executed  a  mortgage  upon  his  real  estate  fo 
violation  of  tbe  terms  of  tbe  polky,  and  upon 
tbe  trial  this partofthecase was  vir^iallyaban. 
doned  bv  him.  The  Jury  allowed  notbiiw  for 
the  building.  The  general  verdict  was  in  nivor 
of  defendant  in  error  for  the  sum  of  $998.95. 
the  value  of  the  personal  propertv  destroyed. 
Upon  the  trial  tbe  court  instructed  the  jury 
that  if  they  found  from  the  evidence  that  de- 
fendant in  error  had  mortgaged  the  land  on 
which  the  bam,  granary  and  hog-house  de- 
stroyed were  situated,  without  the  Knowledge 
and  consent  of  plaintifF  in  error,  he  could  not 
recover  for  such  lose,  and  that  if  he  bad  exe- 
cuted any  mortgages  upon  tbe  personal  prop- 
erty insured  by  tbe  policy  during  its  existence, 
without  the  knowledge  and  consent  of  plaintiff 
In  error,  and  the  mortgages  were  not  proven  to 
have  been  paid  at  the  time  the  loss  occurred, 
the  poUcy  would  be  void  as  to  such  property, 
and  plaintiff  could  not  recover  anything  there- 
on; hut  that  if  at  the  time  of  tbe  destruction  of 
the  property  the  mortgages  had  been  paid  so 
that  the  property  was  nut  incumbered,  the  fact 
of  tbeir  prior  execuiion  would  not  prevent  the 
recovery. 

It  Is  now  cont^ided  by  plaintiff  In  error  that 
the  policy  was  an  entire  contract,  and  that  it 
prohibited  tbe  placing  of  any  incumbrance  upon 
any  of  tbe  property,  and  provided  that  if  such 
incumbrance  was  created  the  policy  would  be 
void,  and  therefore  defendant  in  error  would 
not  be  entitled  to  recover  anything,  having 
violated  this  pravtsIoD.  It  is  contend  on  the 
part  of  defendant  In  error  that,  wbfle  tlw  spe- 
cific buildings  referred  to  in  tbe  policy  were 
insured,  and  that  the  execution  of  the  mortgage 
upon  the  real  estate  bad  tbe  effect  of  avoiding- 
tfae  policy  so  far  as  the  buildings  were  con- 
cerned, yet  there  was  no  specific  personal  prop- 
erty insured;  that,  tbe  risk  being  upon  a  par- 
ticular kind  of  property  instead  of  specific 
articles  to  a  certain  amount,  tbe  fact  lhat  the 
property  had  been  mortgaged  or  sold  prior  to 
tbe  fire  would  make  no  difference.  If  there  was 
property  of  the  kind  and  quality  described  in  the 
policy  which  was  destroyed,  and  to  which  de- 
fendant in  error  had  a  good  title.  The  briefs 
presented  by  counsel  upon  either  side  are  quite 
elaborate,  and  show  a  cranmendable  resnrdi 
and  Investigation  as  to  the  proper  rules  to  be 
applied  in  cases  of  this  kind;  and  a  large  num- 
ber of  cases  and  text-books  are  cited  by  both 
parties,  which,  to  a  considerable  extent,  sustain 
tbe  views  entertained  by  them. 

Tbat  there  is  a  wide  conflict  of  authority 
upon  this  question  cannot  be  disputed,  and,  as 
It  is  now  before  tbe  court  for  the  first  time,  it 
becomes  necessary  for  us  to  dispose  of  it  upon 
principle,  and  in  such  a  way  as  to  us  may  seem 
most  consistent  with  the  rules  of  justice.  It 
would  be  impossible  for  us,  without  extending 
this  opinion  to  a  much  ^ater  length  ttian 
would  be  desirable,  to  review  all  the  cases  and 
authorities  cited  and  presented  by  counsel,  and 
therefore  we  trust  we  m^  be  excused  tnim  en- 
tering upon  such  an  nndertaking. 
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It  appears  from  an  ezammation  of  the  policy 
that  the  premium  paid  was  a  gross  sum,  to  vit, 
tlOO.  The  amount  of  the  insuraoce  was  93,S00, 
or  at  least  -was  limited  to  that  sum,  and  to  this 
extent  the  contract  may  be  said  to  have  been 
an  entirety;  but  aa  to  tbe  property  insured  a 
different  course  seems  to  have  been  pursued  by 
the  parties  to  the  contract,  and  to  this  extent 
the  contract  is  severable.  And  it  may  also  be 
observed  that  there  is  nothing  neceaearilj  in  the 
character  or  quality  of  the  insured  property 
which  would  seem  to  make  the  insurance  of 
one  depend  upon  the  insurance  of  tbe  other. 
There  is  nothing  either  in  reason  or  law  which 
wonld  prevent  the  insurance  of  the  buildings 
upon  the  real  estate  without  the  insurance  of 
the  peraonal  property  upon  the  farm,  the  value 
of  which  is  involTCd  in  this  action;  and  also 
the  wagon,  farming  utensils,  mowing-machine, 
carriag^,  live  stock  and  grain  might  have  been 
as  well  insured  without  an  insurance  upon  tbe 
building  as  with.  Also  we  think  it  is  fair  to 
say  that,  according  to  the  language  of  tbe  pol- 
icy, it  appears  to  be  a  species  of  separate  insur- 
ance upon  the  personal  property. 

We  apprehend  there  can  be  no  doubt  but, 
had  there  been  no  incumbrance  upon  any  of 
the  property,  but  a  portion  thereof  had  been 
destroyed  by  fire,  an  action  could  have  been 
maintained  for  the  damage  sustained  by  the 
destruction  of  that  particular  portion,  but  not 
exceeding  the  amount  of  insurance  placed  upon 
each  bind.  So  far  as  tbe  execution  of  the  real- 
estate  mortgage  is  concerned,  we  do  not  think 
ft  should  be  held  to  affect  the  rights  of  defend- 
ant in  error  in  his  action  for  the  loss  occasioned 
by  tbe  destruction  ci  the  personal  property. 

In  MerriU  v.  Aerteuttural  Itu.  Cb.  7S  N.  Y. 
4S2,  a  case  quite  similar  to  this  in  its  facts,  it  is 
said  by  Folger,  J.,  in  Writing  the  opinion:  "It 
is  plain  from  the  fact  of  a  separate  valuation 
having  been  put  by  the  parties  upon  the  differ- 
ent subjects  of  the  insurance  that  they  looked 
upon  them  as  distinct  matters  of  contract.  Tbe 
effect  of  the  separate  valuation  was  to  make 
tbem  so.  No  matter  how  much  value  there 
might  have  been  in  any  one  of  those  subjects, 
even  to  tbe  whole  amount  of  tbe  policy,  bad  it 
been  totally  destrcnred  tbe  defendants  could  not 
have  been  made  liable  to  an  amount  greater 
than  that  named  in  the  policy  as  the  valuation 
of  it.  Thus  it  was,  at  the  inception  of  the  con- 
tract, distinguished  from  the  other  subjects  of 
insurance,  and  the  contract  so  made  aa  to  be 
camble  of  application  to  it  alone." 

The  holdings  in  that  case,  and  others  of  a 
like  character  cited  by  defendant  in  error,  seem 
to  us  to  be  more  in  accord  with  the  principles 
of  common  justice  than  those  holding  to  (be 
doctrine  that  the  execution  of  a  mortgage  upon 
the  real  estate  would  not  only  prevent  the  as- 
sured from  recxivering  the  value  of  tbe  real 
property  destroyed,  but  also  woold  reach  the 
whole  contract,  and  contaminate  It  with  the 
vice. 

As  said  in  I^cenixJtu.  Co.  v.  Bamd,  16  Neb. 
90:  "A  contract  of  insurance  must  receive  a 
reasonable  conslruction.  The  insurer  receives 
the  premium  as  the  coosidenition  to  pay  for 
loss  of  property  by  fire  to  a  certain  amount, 
should  such  loss  occur.  Such  a  contract  is  to 
be  sustained,  if  poasible  to  do  so.  The  Insurer 
mains  the  consideration  for  the  contract,  and 


should  be  required  to  perform  on  Its  part,  and 
no  merely  technical  objection  not  materially 
affecting  tbe  risk  is  available  as  a  defense." 

Now  It  cannot  be  contended  that  the  fact  of 
mortgwing  tbe  real  estate  could  in  any  degree 
affect  the  risk  so  far  as  Uie  personal  property 
was  coDcemed.  It  did  not  affect  tbe  titte  In 
the  assured,  neither  did  tt  cause  the  property 
to  be  any  more  liable  to  be  destroyed  by  fire; 
and  it  seems  to  us  that  the  most  common  prin- 
ciples  of  justice  and  fair  dealing  are  in  the  line 
of  the  large  number  of  authorities  cited  by  de- 
fendant in  error  holding  that  tbe  contract  of 
insurance  on  personal  property  would  not  be 
avoided  by  tbe  execution  of  8U(m  in<Hlgage. 

In  the  case  of  JHerriU  t.  AgricuiturtS  Int. 
Co.,  supra,  tbe  opinion  is  quite  exhaustive,  and 
consists  of  a  careful  review  of  a  great  number 
of  the  authorities  presented  by  the  counsel  for 
tbe  Insurance  Company,  and  a  discussion  of 
the  whole  question  upon  principle.  It  can 
serve  DO  good  punMse  to  fnrtlier  quote  from  it 
here.  We  are  satufied  with  ita  logic  and  its 
reasoning,  and  believe  that  it  stat^  the  true 
doctrine  applicable  to  cases  of  this  kind. 

It  was  shown  by  defendant  in  error  upon  the 
witness  stand,  on  cross-examination,  that  some 
of  tbe  personal  property  which  had  been  de- 
stroyed had  at  some  time  or  other  subs^pient 
to  the  execution  of  the  policy  been  mortgased,. 
but  that  at  the  time  of  the  fire  the  mortgages 
bed  all  been  paid,  and  there  was  no  incum- 
brance upon  tbe  property.  It  is  now  contended 
by  plaintiff  in  error  that  the  fact  of  the  execu- 
tion of  tbe  mortgage  referred  to  avoided  ihe 
policy  as  to  the  personal  property.  The  term 
of  the  policy  was  five  years  from  the  date  of  its 
execution,  which  was  tbe  8th  day  of  September, 
1884.  An  examination  of  the  language  herein- 
before copied  sfttfsflea  ns  that  it  was  not  the  in- 
tention of  the  parties  to  the  contract  to  require 
that  the  same  personal  property  should  remain 
upon  the  farm  for  tbe  whole  term  of  tiie  policy, 
but  that,  as  hereinbefore  indicated,  it  was  upon 
certain  kinds  of  property  upon  the  premises. 
The  second  item  in  the  list  given  is,  "On  b«ls 
and  bedding  while  therein,  $50;"  tbe  third, 
"On  wearing  apparel  while  herein.  $100."  It 
cannot  be  contended  that  it  was  the  purpose  of 
the  parties  to  this  contract  that  the  same  beds 
and  bedding  and  wearing  apparel  should  nec- 
essarily remain  in  that  building  for  five  years, 
in  order  to  secure  the  benefit  of  the  insurance, 
bat  rather  that  beds  and  bedding  and  wearing 
apparel  while  In  the  hatlding,  wimout  reference 
to  any  particular  kind  or  quality,  should  re- 
ceive the  benefit  of  the  insurance.  Tbe  same 
may  be  said  as  to  the  household  furniture,  tbe 
sewing-machine,  the  bay  in  tbe  buUding  or 
stack,  the  harness  on  the  farm,  wagon,  farm- 
ing utensils  and  live  stock.  The  clear  intent 
and  purp(»e  of  the  parties  was  that  such  as 
might  be  worn  out  and  destroyed  might  be  re- 
placed; Uiat  sncb  aa  it  might  become  necessary 
to  sell  might  be  sold,  and  other  stock  purchased 
in  Its  stead. 

The  execution  of  a  chattel  mortgage  is  a  sale, 
subject  to  the  condition  named  in  tlie  mortgage. 
Tbe  legal  title  ia  vested  in  the  mortgagee,  and 
it  is  his  property  subject  alone  to  tbe  condi- 
tions contained  in  tbe  mortgage.  Had  the 
property  destroyed  been  sold,  and  the  legal  title 
transferred  to  the  purchaser,  defendant  in  error 
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could  recover  DOtbing  for  his  loss.  Had  it  been 
mortgaged,  and  the  legal  title  so  transferred, 
be  could  still  recover  notfainK.  But,  under  the 
plain  sense  of  tbe  policr,  oad  the  property 
been  replaced  by  other  of  the  same  kind  and 
species,  there  could  be  no  doubt  of  plalotitrs 
liabtUty  in  case  of  loss.  Had  tbe  contract  of 
insnmnce  been  upon  specific  personal  property, 
it  is  possible  that  the  defense  presented  would 
have  been  available.  However,  that  question 
is  not  before  us.  But  ve  are  quite  dear  that  the 
transfer  of  the  legal  title  to  the  insured  prop- 
erty, dther  mortgage  or  sale,  would  avoid 
the  policy  bo  far  only  as  that  particular  prop- 
erty was  coDcerned  during  the  time  of  the  ex- 
istence of  tbe  title  in  the  purchaser  or  mort- 
gagee, and  to  that  extent  only  could  the  sale  or 
mortgaging  of  the  property  under  tbe  provis- 
ions of  tliis  policy  be  a  aucrassful  defense. 

But  it  is  claimea  that  there  was  no  competent 
proof  that  the  mortgages  were  paid,  and  the 
title  of  tbe  property  In  tbe  assured,  at  the  time 
of  the  flic,  and  that  that  burden  was  upon  de- 
fendant in  error.  Upon  an  examination  of  tbe 
bill  of  exceptions  we  find  that  while  defendant 
in  errco*  was  upon  the  witness  stand,  after  hav- 
ing testified  to  the  loss^and  during  the  cross- 
examination,  he  was  Interrogated  by  counsel 
for  plaintiff  in  error  as  to  his  having  executed 
the  mort^ges  referred  to,  and  in  many  in- 
stances his  answers  were  that  he  had  so  ex- 
ecuted the  mortgages,  but  that  they  bad  been 
paid.  In  others  be  was  not  certain  as  to 
whether  tbe  mortgages  covered  the  property  lost 
or  not  In  view  ot  this  evidence  tbe  question 
was  mbmitted  specially  to  the  jury  as  to  the 
execution  of  the  mortgages  and  tbe  payment 
thereof,  and  they  found,  as  returned,  that  the 
mortgages  had  been  executed,  but  that  they 
had  been  canceled  and  paid  at  tbe  time  of  the 
loss.  Now,  bad  the  plaintiff  In  error  only 
proven  tbe  execution  of  the  mortgagea,it  would, 
perhaps,  have  devolved  upon  defendant  in  er- 
ror to  have  shown  that  at  the  time  of  tbe  loss 
tbe  title  to  the  property  destroyed  was  not  im- 
paired. But  Uiat  course  was  not  pursued. 
They  inquired  of  him,  particularly,  whether  or 
not  tbe  mort^a.ees  had  been  canceled  by  pay- 
ment, and  his  answer  was  that  they  had.  They 
cannot  now  object  to  this  evidence  as  failing  to 
establish  tbe  fact. 

In  this  connection  it  is  contended  that,  un- 
der the  issues  preaenled  by  the  pleadings,  evi- 
dence of  payment  or  release  was  immaterial, 
and  therefore  improperly  submitted  to  the 
jury.  This  contention  cannot  be  successfully 
urged  here,  for  the  reason,  as  we  have  said, 
that  even  over  the  objection  of  counsel  for  de- 
fendant in  error,  pkdntlS  In  error,  upon  the 
cro8»«xamination  of  defendant  in  error,  in- 
sisted upon  making  this  very  proof,  and  he 
cannot  now  be  beard  to  object  that  it  was  not 
witldn  the  legal  form  presented  by  tbe  plead- 
ings.  This  contention  is  also  unavailing. 

The  next  contention  of  plaintiff  in  error  is  that 
there  was  no  proof  of  loss  prior  to  the  com- 
mencement of  the  acUtw.  The  provisions  of 
the  policy  upon  this  subject  are  as  follows: 
"In  case  of  loss  the  assured  shall  notify  tbe 
Company  within  thirty  days  from  the  time  such 
loss  may  have  occurred.  There  seems  to  be 
no  prov^ion  requiring  proof  of  loss  as  is  con- 
tained Id  some  poUdea  which  have  been  before 
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us.  The  provimon  seems  to  be  that  the  Com- 
pany shall  have  notice  of  the  fact.  Not  is  it 
stipulated  that  the  notice  shall  be  given  to  any 
particular  person  or  officer;  oeiuer  Is  there 
any  reauirement  that  tbe  notice  given  shall  be 
in  writmg.  Upon  this  subject  defendant  in 
ernnr  testified  that  at  tbe  time  of  the  fire  twoof 
the  agents  of  plaintiff  in  error  were  present, 
and  saw  the  destruction  of  tbe  property;  that 
they  then  informed  him  that  they  would  notify 
the  Company  of  his  loss,  and  that  a  short  time 
tbereaftOT  the  adjuster  ffir  the  company  came 
to  the  residence  of  defendant  In  error  and  ad- 
justed the  loss.  It  is  now  insisted  that  there 
was  no  competent  proof  of  the  agency  of  the 
two  persons  who  were  present,  or  of  the  per- 
son who  represented  himself  as  Uie  adjuster  for 
plaintiff  in  error.  Upon  this  subject  defendant 
m  error  testifies  positively  to  the  fact  of  tbe 
agency.  He  was  not  cross-examined,  and  there- 
fore not  interrogated  1^  anyone  as  to  his 
knowledge  of  the  fact  testified  to  by  him.  It 
may  have  been,  and  probably  was,  true  that  he 
had  personal  knowledge  of  the  fact  of  tbe 
agency  of  the  two  persons  referred  to,  and  of 
the  adjuster.  Atleast  we  must  aMume  tbe  fact 
to  be  so  in  tbe  absence  of  anything  showing 
the  contrary,  as  there  is  no  presumption  that 
he  testified  falsely,  or  upon  a  subject  of  which 
he  knew  nothing.  It  is  quite  probable  that, 
had  counsel  for  plaintiff  in  error  Interrogated 
him  as  to  bis  knowledge  of  that  fact,  they  m^bt 
have  succeeded  in  showing  that  he,  in  reality, 
knew  nothing  about  their  agency.  But  this 
was  not  done,  and  the  testimony  upon  that 
subject  must  be  taken  as  true.  He  does  not 
show  that  tbe  parties  represented  themselves  to 
him  to  be  such  agents,  or  that  such  representa- 
tions were  made  by  any  person;  but  be  testifies 
positively  to  the  fact  of  the  agency. 

The  next  and  last  contention  of  plaintiff  in 
error  is  that  there  is  a  material  and  fatal  va- 
riance between  the  description  of  the  premises 
as  described  in  the  petition  and  the  proof.  In 
the  policy  the  property  is  described  as  all  being 
situated  upon  the  N.  E.  1  of  sec.  2,  T.  80,  R  Ifl. 
and  it  is  so  described  in  this  petition,  while  it 
is  shown  in  tbe  proof  that  the  correct  descrip- 
tion of  tbe  property  would  have  been  the  N. 
W.  i  of  sec.  2,  and  of  the  same  town&hip  and 
range.  This  seems  to  have  been  a  mistake  on 
the  part  of  tbe  agent,  ot  of  the  assured,  or  per^ 
haps  of  both,  at  the  time  of  the  execution  ct 
tbe  policy. 

It  is  contended  by  plaintiff  in  emor  that  be- 
fore defendant  in  error  could  recover  he  should 
have  instituted  his  action  in  equity  to  reform 
the  policy,  and  that,  having  failed  to  do  so,  be 
cannot  recover.  To  thfs  we  cannot  agree.  Ii 
was  shown  upon  the  trial  that,  at  the  time  of 
the  execution  of  the  policy,  the  agent  went  to 
the  house  of  defendant  in  error,  examined  all 
tbe  property,  and  effected  tbe  insurance;  that, 
during  the  time  intervening  between  the  execu- 
tion of  tbe  policy  and  the  trial,  defendant  in 
error  bad  continually  resided  upon  the  premises 
upon  which  he  then  resided,  and  where  tbe  in- 
surance was  eftected,  and  that  the  personal 
property  had  been  there  during  the  whole  of 
the  time. 

In  May  on  Insurance,  p.  87S,  %  566,  it  is  said: 
"  In  most  of  the  States,  however,  coortsof  law 
win  apply  the  doctrines  of  waiver  and  estoppd 
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or  allow  proof  of  mistake,  so  as  to  enable  tbe 
plaintiff  to  maintain  his  action  for  indemnity, 
and  not  drive  him  to  a  court  of  equity." 

This  question  was  before  the  Supreme  Court 
of  Kansas  in  Ameriean  Cent.  Im.  Co.  v.  Me- 
Lanathan,  11  Ean,  588.  In  that  case  the  court 
says:  "  In  such  case  the  contract  is  not  v(M 
for  uncertainty,  nor  ia  there  any  need  of  apply- 
ing for  a  reformation  of  the  contract,  provided 
it  aiq)ear,  either  from  the  face  of  the  lostrument 
or  extriniric  facts,  which  is  the  true  and  which 


Is  the  false  description," — citing  1  Oreenl.  Ev. 
§§800,  802;  LoomU  v.  Jaekton,  19  Johns.  449; 
2  Hill,  Real  Prop.  858.  368;  Boardmanv.Reed, 
81  U.  S.  6  Pet.  340  [8  L.  ed.  420].  See  also 
Manhattan  Im.  Go,  v.  Webtter,  59  Pa.  S37. 

We  find  DO  error  requiring  a  reversal  of  the 
judgment 

It  it  ther^ore  affirmed. 

Tbe  other  Judges  concur. 

Motion  for  retuaring  overruled  December  4, 
1889. 


PENNSYLVANIA  SUPREME  COUBT. 


L.  B.  D.  BEESE 

V. 

PENNSYLVANIA  R.  CO..  Appt. 
(.,.-Pa.„..) 

J .  A  reynlatioB  of  a  >  railroad  that  a 
passenger  who  fklU  to  pnrehaae  a 

ticket  must  pay  ten  cents  more  than  the  r^ni- 
lar  tare,Lfor  which  extra  obargo  a  obeok  will  be 
given  \>f  the  conductor,  which  will  be  flashed  at 
BDj'  tloket  office.  Is  not  unreasonable. 
8.  An  extra  demami  of  ten  cents  from  a  pas- 
senger without  a  ticket,  which  will  be  refunded 
at  any  reff  ulAr  tloket  offloe  on  presenting  a  check 
S^ven  him  by  tlie  oonductor.  Is  not  a  part  of  the 
fare  or  "charge  for  transportation*'  within  the 
meaning  of  a  statute  fixing  tbe  maTlmnm  rate  of 

(St«rrEtt.J.,(H»mt>.) 
(January  18B0.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  2,  of  Al- 
legheny County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  to  recover  damages  for 
the  ^eged  unlawful  ejection  of  plaintiff  from 
d^endant'a  train.  Reversed. 

The  defendant  Company  in  June,  1887,  es- 
tablished a  regulation  which  was  embodied  In 
notices  posted  up  in  its  station-houses,  of  one  of 
which  the  following  is  a  copy: 

NonOE  TO  PASBKNOBBa 

An  excess  of  10  cents  will  be  charged  on  all 
fares  paid  on  trains.  Passengers  paying  such 
fares  will  be  furnished  by  the  conductors  with 
a  memorandum,  upon  presentation  of  which  at 
any  ticket  office  of  the  Pennsylvania  Railroad 
Division  the  excess  of  10  cents  vrill  be  re- 
funded. 

Fassengera  are  respectfully  requested  to  pur- 
chase tickets  at  the  regular  ticket  offices  of  tbe 
Company,  as  far  as  practicable. 

It  also  i8sued|the  following  rules  to  Its  con- 
ductors: 

"  The'following  rules  will,  until  further  no- 
tice, govern  tbe  Issue  of  duplex  tickets  cm;the 
Pittsburgh'Di  vision. 

"  The  colleclion  of  excess  must  be  omitted  as 
follows: 


NOTK.— Railroad  companies  may  make  reason- 
able rules  and  regulations  foe  payment  of  Cares  by 
passengers.  McOowen  v.  Hwgan's  L.  ft  T.  B.  ft  8. 

CO.S1*.  B.A.817,not«,il  La.  Ann.  . 
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"  1.  When  passage  is  taken  from  non-ticket 
staUons,  whether  the  destination  is  a  ticket  sta- 
tion or  a  non-ticket  station. 

"3.  When  passage  is  taken  from  a  ticket 
station,  the  office  of  which  being  closed  by  au- 
thority, regardless  of  the  pasaenger'a  destina- 
tion. 

"  8.  When,  on  account  of  a  large  crowd,  it 
is  impossible  to  issue  duplex  tickets  without 
losing  cash  fares,  or  leaving  tickets  in  the  hands 

of  passengers. 

"4.  In  cases  of  small  children  traveling' 
alone,  and  of  sick,  aged  or  infirm  persons,  who 
have  not  money  enough  to  pay  the  excess. 

"  5.  When  excursion  tickets  are  issued. 

"  6.  Omit  the  collection  of  excess  in  connec- 
tion with  New  YoA  &  'Chicago  Limited  Ex- 

{>ress  extra  fares;  and  also  when  ordered  col- 
ections  are  made  on  second-class  and  emigrant 
tickets. 

"  In  all  cases,  except  as  above  noted,  conduc- 
tors must  courteously  enforce  tbe  collection  of 
excess,  .  .  .  and  require  the  peraona  who  re- 
fuse to  pay  It  to  leave  the  train;  and  if  neces-' 
sary,  without  uncbie  force  or  violence,  eject 
them  at  the  next  station,  as  [vovided  in  the 
book  of  rules." 

On  October  24,  1888,  plaintiff  went  to  de- 
fendant's station  at  East  Libertv,  Pittsburgh,  in 
which  was  posted  one  of  the  above  notices,  for 
the  purpose  of  taking  a  train  to  go  to  the 
Union  Depot  in  said  city. 

He  did  not  have  time  after  arriving  at  tbe 
station  to  purchase  a  ticket  before  tbe  depart- 
ure of  the  train,  so  be  went  on  board  without 
one. 

He  tendered  to  the  conductor  14  cents,  the 
regular  fare  charged  by  the  Oompeny  for  Uns- 
porting passengers  between  the  two  depots. 
The  conauctor,  however,  demanded  10  cents 
additional,  which  be  refused  to  pay,  and  the 
conductor  thereupon  enforced  the  rule  and  he 
was  compelled  to  leave  the  train,  witiiout  be- 
ing at  any  time  informed  after  entering  the 
train  that  be  would  receive  a  receipt  for  tbe 
extra  payment  which  would  entitle  him  to  have 
the  same  refunded  upon  presentaticm  at  the 
proper  office,  and  he  did  not  know  that  such 
was  the  regulation. 

At  the  tnal  defendant  requested  the  court  to 
charge  inter  alia  as  fMlows: 

"  Under  the  uncontradicted  evidence  in  this 
case,  the  regulation  of  the  defendant  was  a  rea- 
sonable one,  and  the  plahitlff.  who  was  {not- 
ing CD  riding  in  violation  thereof,  has  no  eanse 
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of  action,  and  their  verdict  should  he  in  favor 
of  defendant." 

Answer.  "Refused."  (First  assignment  of  er- 
ror.) 

At  the  j^aiDtifTs  requeiUtbe  court  charged: 

"  If  the  jai7  find  that  the  amount  demanded 
from  plaintiCc  by  the  conductor  was  in  excess 
of  the  maximum  rate  of  fare  per  mile  fixed  hy 
defendant's  (barter,  such  demand  was  llleeaf; 
and  if,  in  consequence  of  plaintifE's  refusu  to 
pay  tike  excessive  amount  so  demanded,  he 
was  ejected  from  the  train,  be  is  entitled  to  re- 
cover in  this  action,  especially  if  the  jury  fur- 
ther find  that  he  was  willing  to  pay,  and  ten- 
dered to  the  conductor,  the  regul^  ticket  or 
cadi  fare  between  sold  points. 

A  verdict  was  returned  in  plaintiff's  favor  fur 
$260,  and  defendant  took  this  appeal. 

Mmv*.  Jfohn  H.  Hampton,  WiUiajn 
Scott  and  Oeorge  B,  G<HFdoii*  for  appel- 
lant: 

To  set  aside  a  by-law  Its  unreasonablenesB 
should  be  demoDStrably  ataowD. 

Ang.  &  A.  Corp.  S  857;  ffibemia  Fire  En- 
mne  Co.  v.  Harrison,  93  Pa.  267;  Field,  Corp. 
\  296;  Com.  V.  Power,  7  Met  600;  Jeneka  v. 
Coleman,  2  Sumn.  334;  1  Borer,  Railroads,  p. 
237. 

A  passenger  who  violates  the  regulation  of 
the  Company,  and  does  not  purchase  his  ticket 
at  the  ti^et  office,  may  be  charged  a  higher 
rate  of  fare  upon  the  tnan,  provided  that  such 
excess  is  reasonable. 

atieago,  B.  <ft  Q.  R.  Go.  v.  Parkt,  18  111. 
465;  Hutchison,  Carr.  p.  571;  S/rtte  V.  Hunser- 
/<»r(2,  SOMinn.  6,  34  Am.  &Eng.  R  H.  Gas.  266; 
Du  Lauram  v.  Pint  Bit.  St.  Paul  <fc  P.  B.  Co. 
16  Minn.  49;  Wilaetf  v.  LtmUHUe  <&  R.  Co.  88 
Ey.  516;  8aan  v.  Manelieater  <£  L.  R.  Go.  183 
Mass.  117;  Lake  Shore  dt  M.  S.  R.  Go.  v.  Oreenr 
wood,  79  Pa.  878.  See  also  5(.  Louis,  A.  db  T. 
H.  R.Co.  V.  South,4Bm.  181;  St^hewt.  Smith, 
29  Vt.  168;  Indianapolis,  P.  d  (f.  R.  Co.  v.  Ri- 
nard,  46  Ind.  298;  Uilliard  v.  Ooold,  84  N.  H. 
241;  State  v.  Chovin,  7  Iowa,  208. 

The  term  "reasonable,"  when  applied  to  a 
regulation  of  a  public  company,  means,  Is  It  im- 
p(»slhle  of  performance,  oppresstveln  amount, 
a  violation  of  common  rights,  or  does  it  im- 
poae  an  amount  of  trouble  upon  the  passenger 
which  is  unnecessary  and  disproportionate  to 
the  good  to  be  obtained  by  the  corporation? 

See  bibbaTd  v.  New  T&rk  (UKROo.  15  N. 
Y.  456;  State  t.  Owrton.  24  N.  J.  L.  441;  mH- 
Um  v.  Ltmdon  A  C.  R.  Co.  16  Ifees.  &  W.  312; 
Dearden  v.  Townsend,  h.  R.  1  Q.  B.  10;  Reg. 
V.  FVere.  24  L.  J.  N.  S.  (6.  B.)  Uk;  London  A 
B.  R.  Co.  V.  yratson,  L.  R.  3  C.  P.  Div.  429. 

A  railroad  company  may  make  a  regulation 
by  which  it  refuses  to  receive  fares  upon  trains 
at  all,  and  that  passengers  will  not  be  allowed 
to  ride  unless  they  have  a  ticket. 

Hutchison,  Carr.  g  570;  Lake  Shore  diM.S,R. 
Go.  V.  OreenKood,  TV  Pa.  878;  Southern  Kantae 
R.  Go.  V.  m-nedale,  88  Kan.  607.  34  Am.  & 
Eng.  R.  R.  Cas.  256;  Etant  v.  Memphis  <t  G.  R. 
Co.  56  Ala.  246;  lUlnois  Cent.  R.  Co.  v.  Johnson, 

67  111,  312;  ToUdo,  P.  tfe  IV.  R.  Co.  v.  Pafterson, 

68  III.  804:  Illinois  Cent.  R.  Co.  v.  Nelson,  59 
III.  110;  Chicago  A  A.  R.  Co.  Y.  Flags,  43  HI. 
864;  niinott  Cent.  R.  Co.  T.  Sutton,  43  HI.  438; 
Bt.  L(mia  4b  8.  E.  B,  Co.  v.  Myrtle,  51  Ind.  066; 
Xa«  T.  Bl  Cent.  R.  Co.  83  Iowa,  584;  Brown  v. 
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Kansas  City,  F.  S.  <&  O.  R  Cb.SS  Kan.  694; 
Kansas  Pae.  R.  Co.  v.  Kestler,  16  Ean.  523; 
Burlington  <ft  Jf.  R.  B.  Co.  v.  Bose,  11  Neb.  177; 
Cleveland.  C.  A  0.  B.  Go.  v.  Bartram,  11  Ohio 
Bt.  457;  Lanev.  East  Tennessee,  V.dG.R.  Co. 
SLea,  134. 

Mestrt.  Levi  Bird  Doff  and  A.  C.  Jofaw- 
ton,  for  appellee: 

A  railroad  company  cannot  exceed  the 
limit  of  charges  permitted  by  its  charter  for 
carrying  passengers. 

(/Byrne  v.  AUegheny  Valley  B.  Co.  9  Pittsb. 
L.  J.  117;  Forsee  v.  Alabama  Q.  8.B.C0.CA 
Miss.  66. 

When  a  conductor  of  a  train  demands  from 
a  passenger  a  higher  rate  of  fare  than  he  is  en- 
titled to  demand,  the  demand  is  illegal,  and 
the  company  is  responsible  if  the  conductor 
ejects  the  passenger  for  his  refusal  to  complv. 

Wilsey  v.  Louistilte  dt  N.  R.  Co.  88  Ky.  511 ; 
Smith  V.  PittOvrg,  F.  W.  <£  C.  R.  Go.  29  Ohio 
St  10;  Cin^ftnaU,  H.  A2).  R.Co.y.  Oote.  S» 
Ohio  St.  126;  OineiTma^,  8.  A  C.  B.  Co.  v. 
Sfdltinan,  89  Ohio  St.  444;  London  *  B.  R.  Co. 
V.  Watson,  L.  R.  8  C.  P.  Div.  429;  Saunders  v. 
South  Eastern  B.  Co.  L.  R.  5  Q.  B.  Div.  456. 

The  burden  was  on  the  Company  to  bave 
made  known  to  the  appellee  the  conditions  of 
this  regulation;  and  the  mere  posting  up  of 
placards  in  its.ticket  ofiicea  was  not  sufficient. 

Lake  Shore  db  M.  8.  S.  Go.  v.  Greenwood^  7S 
Pa.  878;  Fennt^vanta  R.  Oo.  r.  Spieker, 
Pa.  143. 

Mitehell,  J.,  delivered  the  opinion  of  the 
court: 

The  right  of  railroad  companies  to  make 
reasonable  regulations,  not  only  as  to  the 
amount  of  fores,  but  as  to  the  time,  place  and 
mode  of  payment,  is  unqnesUoDable.  This 
right  Includes  the  right  to  refuse  altogether  to 
carry  without  the  previous  procurement  of  a 
ticket.  Lake  Shore  db  it.  8 .  B.  Go.  v.  Green- 
teood,  79  Pa.  878. 

That  case  arose  upon  a  special  regulation  as 
to  the  carriage  of  passengers  upon  freight 
trains;  but  there  is  no  wpxeclable  distinction 
between  It  and  a  general  regulation  as  to  all 
passengers.  Both  rest  on  the  rommon-law 
principle  that  requires  payment  or  tender  as 
an  indispensable  preliminary  to  holding  a 
carrier  liable  for  refusal  to  carry,  and  on  the 
manifest  and  necessary  convenience  of  busi- 
ness where  the  namb^  of  passengers  is  Iteble 
to  be  large  and  the  time  for  serrfng  them 
short. 

So,  too,  the  authoritira  are  uniform  that 
companies  may  charge  an  additional  or  higher 
rate  of  fare  to  those  who  do  not  purchase 
tickets  before  entering  the  cars.  Crocker  v. 
Nev,  London,  W.  ik  P.  R  Go.  2i  Conn.  349; 
Swan  V.  Manchester  &  L.  R.  Co.  183  Mass. 
116;  SilHard  t.  Qoold,  84  K.  H.  341;  Stephen 
V.  Smith,  39  Vt.  160;  State  v.  Gootd,  68  Me. 
279;  State  v.  Choein.  7  Iowa.  208;  Du  Laurans 
V.  First  Div.  St.  Paul  A  P.  R.  Go.  16  Minn. 
49;  State  v.  Hungerford,  30  Minn.  6,  84  Am.  & 
Eng.  R.  R.  Cas.  265  and  note;  Chicago.,  B.  Q. 
R.  Co.  V.  Parke,  18  111.  460;  P^iOman  Palace 
Car  Co.  T.  Beed,  75  111.  180;  Cincinnati,  &  db 
C.  R.  Co.  T.  Skatman,  89  Ohio  St.  461;  Fbr»e£ 
V.  Alabama  G.  8.  R.  Co.9a  Miss.  07. 

And  it  may  be  noted,  in  response  to  one  of 
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the  most  urgently  pressed  argumeots  of  the 
defendant  in  error,  that  tlie  reasons  almost 
uniformly  given  in  support  of  this  long  line  of 
decisions  include  the  furthering  of  the  honest, 
orderly  and  coDvenient  conduct  by  the  Rail- 
road Company  of  its  own  business. 

The  regulation  in  question  in  the  present 
case  Is  not  In  itself  unreasonable  or  oppressiTe. 
In  regard  to  the  traveler  it  is  scarcely  just 
ground  of  complaint  that  he  has  to  present  his 
refunding  ticket  at  the  end  of  his  journey  in- 
stead of  getting  an  ordinary  ticket  at  the  start. 
The  ioconTenlence,  if  any,  is  the  result  of  his 
own  default.  With  reference  to  the  other 
passengers,  and  still  more  to  the  Railroad 
.Company,  the  regulation  is  conducive  to  the 
rapid,  orderly  and  couTenient  dispatch  of  the 
conductor's  part  in  the  collection  of  fares,  and 
thus  leaving  him  free  for  the  performance  of 
bis  other  duties  in  connection  with  the  stops 
at  stations,  the  entrants  and  exit  of  passengers, 
and  the  genend  supervision  of  the  safety  and 
comfort  of  those  under  hb  care. 

If,  therefore,  the  Company  may  refuse  to 
cany  at  all  without  a  ticket,  it  may  fairly  re- 
fase,  under  the  far  less  inconvenient  alterna- 
tive to  the  traveler  of  putting  him  to  the 
trouble  of  going  to  an  office  to  get  his  excess 
refunded.  If  the  Company  may  charge  those 
failing  to  get  a  ticket  an  additional  price,  and 
keep  It,  certainly  tbey  may  cbai|;e  anch  price 
and  refund  It.  And  as  the  re^u^don  Is  not  in 
itself  unreasonable  or  oppressive,  or  needlessly 
inconvenient  to  the  traveler,  its  validity,  upon 
general  principles  and  on  authority,  would 
seem  to  be  beyond  question. 

These  views  were  conceded  bv  the  learned 
judge  below,  and  are  not  soioasly  queationed 
by  counsel  here.  But  the  decision  was  based 
upon  the  view  that  the  extra  ten  cents  imposed 
by  this  regulation  is  a  part  of  the  fare,  and 
makes  it  higher  than  the  rate  allowed  by  the 
Act  of  Incorporation  of  the  Company.  The 
langtiage  of  the  Act  Is;  "  In  the  transporta- 
tion of  passengers,  no  charge  shall  be  made  to 
exceed  .  .  .  three  and  one-naif  cents  per  mile 
for  way  passengers." 

As  the  distance  from  £ast  Liberty  Station 
to  the  Union  Depot  in  I^ttsbnrgb  is  four  and  a 
half  miles,  and  the  regular  fare  fourteen  cents, 
it  is  admitted  that  the  extra  ten  cents  is  in  ex- 
cess of  the  charter  rate,  if  it  is  a  "  charge  for 
transportation"  within  the  meaning  of  the 
Act.   Should  it  be  so  regarded? 

"Charge"  Is  a  word  of  very  general  and  varied 
use.  Webster  gives  it  thineen  different  mean- 
ings, none  of  which,  however,  expresses  the 
exact  sense  in  which  it  la  used  in  this  charter. 
The  great  dictionary  of  the  Philological  So- 
ciety, now  in  course  of  publication,  gives  It 
twenty  separate  principal  deflnitions,  t^sldes  a 
nearly  equal  number  of  subordinate  variations 
of  meaning.  Of  these  definitiona  one  <10  b)  is: 
"  The  price  required  or  demanded  for  service 
rendered,  or  (less  usually)  for  goods  supplied," 
and  this  expresses  accurately  the  sense  of  the 
word  in  tbe  present  case.  The  essence  of  the 
meaning  is  that  it  is  something  required,  ex- 
acted or  taken  from  the  traveler  as  compensa- 
tion for  the  service  rendered,  and,  of  course, 
something,  taken  permanently,  not  taken  tem- 
porarily and  returned.  The  purpose  of  the 
restricUon  in  the  charter  is  the  regtdation  ot 
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the  amount  of  fares,  not  of  the  mode  of  col- 
lection, the  protection  of  the  traveler  from  ex- 
cessive demands,  not  Interference  with  the 
time,  place  or  mode  of  payment.  These  are 
mere  administrative  details  which  depend  on 
varying  circumstancea,  and  are  therefore  left 
to  Uie  ordinary  course  .of  business  manage- 
ment. We  fail  to  see  anything  in  the  present 
regulation  which  can  properly  be  treated  as  an 
exc^sive  charge  within  the  prohibition  of  the 
charter. 

Nor  is  there  any  force  In  the  objection  that 
this  regulation  is  unreasonable.  It  is  said  not 
to  he  general,  fair  and  impartial,  because  it 
provides  that  as  to  passengers  getting  on  the 
train  at  stations  where  there  Is  no  ticket  office, 
etc.,  or  on  trains  where  on  account  of  the  ex- 
cessive rush  of  business  it  is  impossible  to  issue 
the  refunding  check,  the  collection  of  the  ex- 
cess Bhall  be  omitted.  The  objection  over- 
looks tbe  necessary  qualifications  to  the  va- 
lidity of  such  a  regolation.  All  the  oases  are 
agreed  that  the  regolation  would  be  nnreason- 
able  and  therefore  void,  unless  the  carrier 
fdionld  give  the  passenger  a  convenient  place 
and  opportunity  to  buy  his  ticket  before  enter- 
ing the  train.  This  part  of  the  regulation 
merely  puts  in  express  words  a  necessary  ex- 
ception which  the  laiw  would  otherwise  imply. 
So  as  to  the  excessive  rush  of  business.  R^ 
sonableness  depends  on  circumstances.  To 
collect  the  extra  amount  and  issue  return 
checks  to  as  many  passengers  as  tbe  conductor 
could  reach  in  time,  and  let  all  others  go  free 
entirely,  would  be  much  more  unreasonable 
than  to  treat  all  alike  and  dispense  with  the 
regulation  for  the  time  being.  Necessity  mod- 
ifies the  application  at  all  rules,  and  Uiere  Is 
nothing  unreasonable  in  requiring  the  con- 
ductor to  exercise  sufficient  foresight  to  see 
whether  he  can  perform  the  prescribed  duty  in 
tbe  available  time,  and  investing  bim  with  tbe 
discretion  to  omit  it  altogether,  if,  in  hia  judg- 
ment, he  cannot  perform  it  fully. 

No  authorities  precisely  in  point  have  been 
found  upon  either  side.  The  cases  cited  by 
the  defendant  in  error,  from  Kentucky  and 
Ohio,  are  widely  diBtingtii^able,  as  thoy  wm 
cases  of  absolute  charge  beyond  the  charter 
limit,  without  any  provision  for  return  of  the 
excess  to  the  traveler.  But  on  well^ttled 
principles  we  are  of  opinion  that  the  regula- 
tion is  reasonable  in  itself,  and  not  in  violation 
of  the  restriction  in  the  Act  of  IncorporatloQ. 
The  defendant's  first  point  should  therefore 
have  been  affirmed. 

Jtidffment  reversed. 

Stemtt,  J.,  dissented. 


HOME  FOR  AGED  PROTESTAMT 
WOMEN,  Appt., 

V. 

BOROUGH  OF  WILKINSBURQ. 
(....Pa.....) 

The  obl%atlon  of  a,  ehaiitabla  inrttta- 
tloa  to  maintain  fbotmlka  In  front  of  its 

NoraL— AMinjitlon  from  taxaUon,  not  to  avptu  to 
local  oasenmcntf. 

Bzemption  from  taxation  under  the  General  Law 
does  not  *"''>"'r*'-  from  aMessments  for  street  Im- 

Digitized  by  Google 


m 


pEHHBTLTAirU. 


SUFBSMB  COUaT. 


property  Is  not  affected  hj  an  exemption  of  all 
ita  property  from  taxation.  A  charge  for  loriofr 
the  walk  la  nota  tax.  or  a  mimtolpal  aaKBsmeDt 
in  the  natme  of  a  tax. 


(Tannarr  ^  UOOi) 


CERTIORARI  »ur  &paeia\  from  tbe  Court  of 
Common  PleaB.  No.  2,  of  Allegheny  County 
to  review  a  judgment  in  favor  of  plaintiff  in  an 
amicable  action  to  determine  defendant'a  lia- 
bility for  a  municipal  claim  for  the  repairing 
of  certain  footwalkk  Aprmed. 
The  case  aufficleutly  appears  in  the  opinion. 
Mmn.  H.  *  G.  C.  Barcwln*  for  appel- 
lant: 

A  charter  exemption  from  taxation  includes 
municipal  assessmeals. 

OUw  Uetruterp  Go.y.  Pkiladd^ia.  98  Pa.  129. 

The  whole  authority  of  tbe  Borough  to  con- 
Blnict  the  new  sidewalk  now  in  controversy 
can  be  sustained  only  on  the  principle  that  it  u 
local  taiatton  for  local  benefit 

Borough  Act,  Ford.  Dig.  p.  SOS.  g  53. 

Assessments  for  city  purposes  are  referable 
solely  to  the  taxing  power. 

Re  WatMngUm  Atenue,  69  Pa.  868;  fiWe  v. 
Firtt  Univeraaliat  Ohureh,  105  Pa.  278;  Be 
Center  Street,  6  Cent.  Rep.  40B,  115  Pa.  247; 
Afiehener  v.  PhUadeljihia,  11  Cent  Rep.  898, 
118  Pa.  586;  Appeal  of  the  Protectant  Orp/ian 
Amlum,  1  Cent.  Rep.  908.  Ill  Pa.  148;  Wistar 
T.  Philadelphia,  80  Pa.  505. 

A  municUMl  claim  for  abating'a  nuisance 
under  the  l^iersl  Borough  Law  of  1851  is  a 
tax. 

Harvet/  v.  South  Chester.  99  Pa.  565. 
Met$n.  R.  A.  ft  James  Balph.  for  ap- 
pellee: 

The  obligation  to  lay  a  footwalk  is  In  no 
sense  a  tax;  it  Is  a  personal  duty  cast  upon  the 
lot«wDer,  hecaose  of  the  peculiar  benefit  the 
construction  and  repair  of  a  sidewalk  is  to  him. 

OreeMintrg  v.  Young,  68  Pa.  288;  Beare  v, 
^niMer,9Pa.  198;ftwnT.5cawr,17W.  N.C. 
(Pa.)  380;  Diekaan  v.  HoUitter,  128  Pa.  421:  Ap- 
peal of  the  Protettant  Orphan  Aaylum,  1  Cent. 
Bot.  908.  Ill  Pa.  144. 

This  obligation  imposed  upon  lot-owners  to 
construct  and  repair  sidewalks  is  a  police  legn- 
lation,  and  not  the  exerdae  of  the  taubg 
power. 

PhiOipt  v.Com.  44  Pa.  199;  Pitteburgh  (ft  G. 
B.  Go.  V.  Southwest  B.  Go.  77  Pa.  178;  i%nn- 
Mhania  B.  Co.  y.  Riblet,  68  Pa.  164;  KiH»/  v. 
Pmnuilwmia  B.  Co.  76  Pa.  506:  Boston  Beer 
Co.  V.  AfasaaehuaetU.  97  U.  a  2S  (24  L.  ed.  9b»); 
Cootey,  Tazn.  p.  896;  Goddard,  PMitioner,  16 
Pick.  607. 

A  tax  is  generally  understood  to  mean  the 
imposition  of  a  duty  or  impost  for  the  support 
of  government. 

Pray  v.  Northern  Jjiberties,  81  Pa.  69. 


Pueon,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  fourtb  section  of  tbe  charter  of  the  de- 
fendant says:  "All  tbe  estates  and  properties 
of  tbe  corporation  hereby  created  shall  be  fr«e 
from  taxation."  Actot^Marcb  36,  1871,  Pab. 
Laws.  452. 

It  appears  bam  the  case  stated  that  the  de- 
fendant owiu  certain  real  estate  in  the  Borough 
of  Wilkinaburg;  that  the  footwalk  ad](4oing 
said  land  on  Coal  Street  was  in  such  a  state  ctf 
decay  as  to  be  dangerous;  that  the  borousfa 
council  by  resolution  directed  tbe  defendant  to 
lay  a  new  footwalk  in  front  of  its  aaid  property 
in  accordance  with  the  ordinances  and  g^eru 
regulations  of  said  Borough,  of  which  resolu- 
tion the  defendant  had  due  notice;  that  tbe  de- 
feodant  neglected  and  refused  to  construct  said 
footwalk,  whereupon  the  Borough  proceeded 
to  do  80,  and  within  the  time  required  by  law 
filed  its  claim  against  aaid  property  for  tbe 
amount  of  work  and  material  used  in  its  coo- 
stTuction,  together  with  20  per  centum  advance 
theruon. 

It  is  conceded  that  this  Home  Is  a  t^ritr. 
and  that  under  tbe  Borough  Act  of  1861,  the 
burgess  and  council  may  require  property  own- 
ers to  keep  the  footwalk  or  pavement  in  front 
of  their  property  in  good  and  safe  conditioo 
for  foot  passengers,  and  in  default,  after  notioe. 
the  Borough  may  cause  It  to  be  done,  and  col- 
lect the  amount  of  expense,  with  20  per  centum 
penalty,  from  the  owner.  The  precise  question 
before  us  is  whether^the  defeudant  is  exempt 
from  this  burden  by  reason  of  the  clause  in  its 
charter  above  referred  to.  If  the  charjje  for 
laying  this  footwalk  is  a  tax,  or  a  municipal 
assessment  in  tbe  nature  of  a  tax,  we  are  of 
opinion  the  Borough  cannot  recover. 

This  principle  was  expressly  ruled  in  Otite 
CemOery  Co.  v.  FhHaddphia.Vi  Pa.  128.  In 
that  case  the  company  was  exempted  by  its 
charter  "from  taxation  except  for  state  pur- 
poses;" a  sewer  was  constructed  on  a  street 
along  tbe  line  of  which  were  a  number  of 
burial  lots,  and  an  assessment  was  charged 
against  said  lots  to  defray,  in  part,  the  cost  of 
the  sewer.  This  was  held  by  this  court  to  be 
a  species  of  local  taxation,  and  within  the  ex- 
emption clause  of  the  charter. 

The  defendant  contends  that  this  footwalk 
comes  within  the  reason  of  the  case  cited,  and 
that  tbe  charge  for  its  conslructioQ  is  also  a 
species  of  local  taxation.  We  think  there  is  a 
marked  distinction  l>etween  the  two  cases.  In 
the  case  of  borough  footwalks  the  ownen  of 
property  are  required  by  law  to  keep  thdr 
footways  in  rei»ir  and,  if  necessary,  relay 
them.  This  Is  a  duty  cast  directly  upon  the 
property  owner,  and  ifl  in  the  natute  of  a 
police  regulation.  It  is  no  more  a  tax,  or  a 
municipal  assessment  in  the  nature  of  a  tax, 
than  would  be  the  imposition  of  any  other 
duty  by  virtue  of  tbe  police  powers  of  tiie 


provements;  bo  exemptloiia  la  a  corporate  charter 
do  not  Include  local  BSSGSBments.  Bee  lUlnois  Cent. 
B.  Co.  V.  Decatur,  1  L.  B.  A.  618,  note.  128111.283. 

An  exemption  from  a  state  tax  wHl  not  preclude 
the  levy  of  a  municipal  tax.  Lexington  v.  Aull.  80 
Ho.  480;  Parts  r.  FarmerB  Bank,  Id.  OTA;  St.  Joseph 
T.  Hannibal  h  Bt.  J.  R.  Co.  80  Ho.  iTB;  Paolfio  B.  Co. 
T.  Caas  Co.  68  Ho.  17;  1  Dest?.  Taxn.  148. 

SxemptloD  from  taxation  of  every  kind  does  not 
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exempt  from  an  aascfiament  tor  street  Improve- 
ments. OrandauUftP.d.  B.O0.V.  Back,(i8XlB«. 

m. 

The  real  estate  of  a  charitable  Inatitatloa  exempt 
from  taxation  \>j  statute  Is  not  thereby  exempted 
from  amasnkeata  for  local  Improvements.  Roose- 
velt Hospital  v.  New  Tork,  84  N.  T.  108;  Aelbyor 
of  New  r<Mk.  11  Jt^ns.  80;  Bleeeksr  t.  BsDoa,  S 
WsikLM. 
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Borough,  with  a  penalty  for  its  violation. 
This  f  octwaj  was  a  public  nuisance,  dangennu 
in  ita  character,  and  the  fact  that  the  defend- 
ant is  a  cbari^,  and  exemjit  from  taxation, 
does  not  authorize  it  to  maintain  a  nuisance. 
It  could  be  required  to  abate  it  precisely  as  in 
the  case  of  any  other  corporation  or  individual. 

In  the  Cemetery  Gate,  there  was:  no  police  or 
other  duty  cast  upon  the  company.  It  was 
not  required  to  butld  the  sewer.  It  was  cod- 
BtructM  by  the      under  Its  power  for  thai  pur- 
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pose,  and  the  cost  thereof  cbarf!;ed  to  the  prop- 
erty owners  in  pursuance  of  a  recognized 
system  of  municipal  assessments.  Such  assess- 
ments have  been  repeatedly  held  to  be  a  species 
of  taxation. 

We  regret,  for  the  sake  of  thia  deserving 
charity,  that  we  are  unable  to  reach  a  different 
conclusion.   The  law  is  too  plaloj  however,  to 
admit  of  even  a  doubt. 
Judgment  affirmed. 


IOWA  BUPBEUE  COURT. 


J.  P.  PARLBF,  Appt., 

V. 

Peter  GEISECKER. 

(....Iowa....) 

1.  A  statute  proTldingp  for  the  allow- 
ance'of  an  attorney's  fee  aa  part  of  the 
coflte  Id  a  oert&lD  olaas  of  actioDs  applies  to  ac- 
tkiDB  of  tbatolaaspendincattbettmeol  Ua  pas- 
sage, and  tberefuaal  to  allow  suob  fee  tliereln  Is* 
wror. 

8.  Aetlons  relatlngto  the  existence  of  a 

Biiisance  are  not  within  the  provltdona  of 
Code.  18178,  rnaUoff  the  right  of  appeal  to  the 
supreme  court  depend  upon  the  amount  In  con- 
trove  rey  or  a,  oertlflcate  of  the  trial  Jud^;  and 
tbey  may  tberefore  be  appealed  to  that  court 
without  re^rd  to  the  nmouot  iavolved. 

8.  Where  an  Item  of  statutory  costs  is 
disallowed  by  the  trial  court  In  an  action  of 
which  the  supremeoourt  would  have  ]url8dlctio& 
on  appeal,  the  aggrieved  party  may  have  such 
disallowance  alone  reviewed  In  tbesupreme  court, 
notwithstanding  the  foot  that  such  item  alone  is 
not  BUfflclent  In  amount  to  give  that  court  jurls- 
dlotlon  of  tiie  controversy. 

4>  The  court  in  flzlne  an  attorney's  ISse 

must.  In  the  absence  or  evidence,  be  gilided  in 
estlma  ting:  the  value  ot  h Is  8er\ioes  by  the  omoimt 
of  labor  performed  as  lodioated  by  the  record. 

(October  10880.) 

APPEAL  by  plaiotift  from  a  judgment  of 
the  Distnct  Court  for  Dubuque  County 
disallowiog  his  claim  to  an  attorney's  fee  in  an 
action  for  toe  abatement  of  a  nuisance  consist- 
ing of  the  keeping  and  sale  of  intoxicating 
liquors  in  violation  of  law.  Reterted, 
The  case  sufficiently  appears  in  the  opinion. 
Mr.  S.  P.  Adams  for  appellant. 
Memt.  Foake  A  I^on  and  MeCuiey  A 
O'Doanell  for  ai^llee. 

Robinson,  J.,  deUvered  the  opinion  of  the 
court: 

1.  This  action  was  commenced  In  October, 
1884.  After  the  evidence  had  been  submitted, 
it  was  admitted  that  defendant  had  quit  the 
saloon  business,  and  moved  to  Florida.  The 
court  thereupon  rendered  judgment  in  words 
as  follows:  "  March  20,  1889.  It  appearing 
that  this  case  was  brought  before  the  law  pro- 
vided for  an  attorney  fee  In  cases  of  ibis  cW- 
acter,  and  that  defendant  had  quit  the  busi- 
ness, and  moved  to  Florida,  judgment  is  ren- 
del^  for  coeU.   Attorney's  fee  is  disallowed." 

The  action  of  the  court  in  disallowing  an  at- 
6L.a  A. 


tomey's  fee  was  erroneous.  Ckimpbell  v.  Man- 
derteheid,  74  Iowa,  708;  Drake  v.  Kaiser,  78 
Iowa,  707. 

2.  No  evidence  was  given  on  the  trial  in  the 
district  court  as  to  what  would  be  a  reasonable 
attorney's  fee  to  be  assessed  by  the  court,  and 
no  certificate  of  the  trial  judge  as  to  thetques- 
tion  involved  in  this  appeal  is  presented  for  our 
consideration.  Appellee  insists  that  this  court 
has  no  jurisdiction  of  the  cause,  for  the  reason 
that  appellant's  abstract  shows  that  he  would 
not  be  entitled  to  an  attOTney's  fee  exceeding 
$100  in  amount  The  certificate  of  the  trial 
judge  is  required  to  give  this  court  jurisdiction 
only  .when  the  amount  in  controversy,  as  shown 
by  the  pleadings,  does  not  exceed  flOO.  Code, 
§3173. 

It  has  been  held  that,  when  the  plaintiff 
waives  bis  claim  to  a  part  of  the  amount  he 
soiwbt  to  recover,  the  amount  in  controvn^, 
within  the  meaning  of  the  Statute,  is  tbereny 
reduced.  Nevada  v.  Klum,  76  Iowa,  4SS; 
Cooper  V.  Wtlaon,  71  Iowa,  205. 

In  such  cases  the  waiver  has  the  effect  to  so 
far  modify  the  pleadings  as  to  prevent  a  re- 
covery for  the  amount  waived.  To  defeat  the 
jurisdiction  of  this  court,  it  must  affirmatively 
ap[}ear  that  the  case  falls  within  the  limitation 
fixed  by  section  3178.  HenlOe  v.  Kcota,  68 
Iowa,  ^7;  BabcocJc  v.  Board  of  Eiqualization, 
65  Iowa,  111. 

The  amount  in  controversy,  as  shown  by  the 
pleadings,  constitutes  the  test  of  jurisdiction. 
Bradenherger  v.  Bifier,  68  Iowa,  800. 

The  controversy  in  this  caae^  is  shown  by 
the  pleadings,  related  to  the  existence  of  a  nui- 
sance, and  Is  not  within  the  Statate.  JXtt. 
Twp.  of  Eden  v.  Independent  DM.  <3f  Jlwnjrfe- 
ton,  72  Iowa,  687. 

The  costs  were  incidental  to  the  controversy, 
and  should  have  included]  an  attorney's  fee. 
I^ws  1886,*  gl,  chap.  66. 

Costs  are  not  considered  in  ascertaining  the 
controversy  contemplated  by  the  Statute. 
Oarran  v.  Exceltior  Goal  0>.  68  Iowa,  96. 

The  appellant,  being  entitled  to  an  attorney's 
fee,  was  aggrieved  by  the  refusal  of  the  court 
to  allow  it.  As  a  rule,  this  court  has  appellate 
jurisdiction  over  all  jud^eots  and  decisions 
of  other  courts  of  rec<»d  m  the  State;  and,  this 
cause  nbt  iiaving  been  shown  to  be  an  excep- 
tion to  that  itue,  juiisdiidion  of  it  must  be 
assumed  to  ezirt.  'The  fact  that  the  evidence 
does  not  show  that  the  amount  in  controversy 


*That  Statute  provided  that "  if  euooasBful  in  the 
action  tbe  plaintltt  shall  beentltled  to  an  attorney's 
fee  of  not  less  than  $21"   [Rep.]  . 
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exceeds  (100  is  immaterial.  Ormilry  t.  Nolan, 
69  Iowa,  1S8. 

8.  It  waa  aaid  Id  Campbell  t.  Mdnderteheid, 
supra,  that,  in  flziog  the  amouDt  to  be  allowed 
as  an  attorney's  fee,  the  court  was  permitted 
to  act  upon  Its  own  judgment,  in  connection 
with  the  record  in  the  case.  In  this  case,  in 
the  abSBDOe  of  eTidenoe.  we  must  be  guided  in 
estimating  the  raliu  of  the  attorney^  serrices 
hy  the  amount  of  labor  he  performed,  as  indi- 
cated by  the  record.  That  discloses  the  filing 


of  the  petition,  and  the  trial,  on  which  the  ODly 
evldence  offered  was  a  part  of  an  auawer  flleu 
by  defendant,  which  bad  been  superseded  hy 
the  filing  of  an  ameaded  answer.  A  judgment 
in  a  contested  case  could  hardly  have  been  ob- 
tained with  less  labor.  Therefore  the  attoniery's 
fee  for  services  rendered  in  the  courts  below 
will  be  fixed  at  $25. 

Petition  for  iBhearlng  denied  Fek  12, 1890. 


MIOHiaAX  SUFBEME  COURT. 


Joaeidi  a  HOLMAN.  Selator, 

V. 

TBDSTEE3  OP  SCHOOL  DISTKICT  No. 
5  of  Avon  Township,  Itapti. 


-) 


A  idifld  ewnnot  be  aiupeiuled  from  « 
imnMim  Msfaool  under  a  rule  of  the  etdiool 


board  for  fldlare  to  replace  or  parfttt-propertr 
deatroyedordamagedbymeceoareteaBDeBB.  Such 
oarelesRieas  does  not  oonsdtute  "  groaa  mlade- 
meamnr"  autborlslnff  euspensloa  wlUdn  tbe 
meaning  of  How.  Stat.,  I  fiOtt. 

(XovemtwrS,  im) 

PETITION  for  a  writ  of  mandamiM  to  com- 
pel reqxindents  to  rdnstate  rolator'a  wm  m 


Non.— Oonmion  ctfioob,  rulw  ana  reffulotlont  for 
conduct  and  nutnofremAnt  of  pupUa. 
The  rules  neoeeeary  for  tbe  orderly  conduct  of 
a  school  should  be  promulgated  by  the  board 
vrtilata  has  apedal  charge  of  such  schools  (Hodg- 
khis  v.  Bockport,  105  Haas.  476;  Russell  v.  Lynn- 
fleld,  116  UasB.  306;  Dritt  v.  Snodgram,  66  Mo.  266; 
Boberts  v.  Boston,  ft  Cuah,  209;  Spiller  v.  Wobum, 
12  Allen,  US;  Feniter  v.  Tyler, «  Tt.  471;  Utate  v. 
Burton,  45  Wli.  UO);  and  In  the  abaeooe  of  suoh 
promulgation  by  the  board,  the  teaeber  may  adopt 
suoh  rules  as  are  required  for  the  orderly  oonduot 
of  the  schuoL  Sherman  t.  Cbartoetown,  B  Cush. 
16^  Kidder  V.  CbdUs,  60  N.  H.  Danenhoflur  v. 
Btate,l»Znd.a6.  See  MeLellan  t.  St.  Louis  Publlo 
BcAiools.  16  Ho.  App.  8BB;  BUts  r.  North  OsroUna 
i>eaf ,  D.  &  B.  Inel.  69  N.  C.  4«7. 

A  rule  which  provides  that  any  pupil  al»ent  bIz 
half  days  in  four  oonseoatlve  weeks  without  sat- 
iBhotory  excuse  shall  be  suspended  from  school 
Is  a  reasonable  rula  Klnir  Jefferson  Cl^  BiAool 
Board,  71  Mo.  628. 

Truanoy,  though  an  act  committed  out  of  school, 
yet  belug  subveralTe  of  the  good  order  and  dis- 
oiplineof  tbe  aobool,  miv'snbjeot  the  offender  to 
suspension  or  exptilalon.  DeeUns  t.  Oose,  8D*Ho. 
485, 85  Am.  Bep.  887. 

A  rule  prescribed  by  a  board  of  education,  that  a 
pupU  falling  to  come  prepared  with  a  required  ex< 
erdse  or  with  a  reasonable  excuse,  shall  be  soa- 
pended.  Is  a  reasonable  rule,  sueh  as  the  board  has 
authority  to  adopt;  and  when  a  teacher.  In  a  prop- 
er case,  enforces  the  rule  by  suspending  a  pupU, 
neither  teacher  nor  board  is  liable  In  damages, 
fiewell  V.  Board  of  Bdooatikm,  SI  Ohio  St.  89. 

Anr  rule  or  regulation  wUoh  hasf(«  Its  object 
anything  outside  of  tiie  Instruction  of  the  pupU— 
tbe  order  requisite  for  Instruction— ie  beyond  the 
provlDoe  of  the  board  of  education  toadopt.  State 
T.TondDn  lac  Board  of  Bdncatton,  St  Wis.  M.  E8 
Am.  Bep.284. 

A  rule  requiring  pupils  of  a  public  school  to  pay 
for  school  property  which  thoy  may  wantonly  and 
carelessly  break  or  destroy  Is  not  a  reasonable  rule, 
and  its  enforoement  by  chastisement  of  the  pupil 
Isunjustiflable.  State  Tanderbnt,  U6  Ind.  11, 16 
West.  Bep.  549. 

A  teacher  may  make  reaBODablerulesconoeralng 
■natters  not  provided  for  by  the  director^  rules, 
and  80  may  forbid  aoholais  from  quarreliag  and 
swearing  on  tbe  way  home,  and  punlah  for  the  In- 


fraction  of  the  mle.  DesUna  t.  €k)se,  a  Mo.  4BB, 

66  Am.  Bep.  887. 

Whether  the  rulra  made  by  a  school  tea4dier  for 
tbe  government  of  his  pu(^  are  reasonable  la 
utttmatdy  a  matter  fWOeoonrta.  Statev.TaD- 
derbllt,  116  Znd.  IL 

Rllfiitefttaiilurtoenforas  dtaetpUne. 

A  tencdier  is  an  executive  offloer  of  ttie  aduxd  de- 
partment of  the  government,  and  as  sutdi  mnat  en- 
foroe  order  and  decorum  In  bis  sehool.  Huae  v. 
Lowell,  10  Allen,  m 

For  acts  done  In  puxsuanoe  of  bis  power  and  au- 
thority he  Is  not  to  be  held  reepondble  either  civHIy 
orcrlmlnallyunlessheaotsmaliotously.  Cooper  v. 
McJunkin,  4  Ind.  £80;  Stevens  v.  Fasaett,  27  Me.  an; 
State  T.  Sl^oup,  2  Ired.  L.  SS;  State  v.  Alf  ord,  6B 
H.  C.  aSB;  MoCormlck  v.  Burt,  9B  ZIL  flOB:  Spear  v. 
CummfaiffS,  S8  PiOk.  IIH,  S4  Am.  Dee.  58;  JoiUna  t. 
Waldron,  11  Johns.  114:  Schoettgen  v.  Wilson,  48 
Mo.  263;  Stewart  v.  Southard,  17  Ohio,  4Q&;  Roe  v. 
Deming.  21  Ohio  St.  666;  Mills  v.  Brooklyn,  »  N. 
Y.  480;  Hlnes  V.  Lookport,  fON.Y.m;  Jordan  T. 
Hanson,  48  N.  H.  199;  Oregory  Brooks,  87  Qtnn. 
865:  Morgan  v.  Dudley,  18  B.  Mon.  698, 68  Am.  Dec. 
7SS. 

In  the  Infliction  of  punishment  the  school  teadm- 
Is  not  Liable  for  errors  of  ophdon  or  mistalna  oC 
Judgment,  provided  he  Is  governed  by  an  honeet 
purpoee  to  promote  by  the  discipline  employed  tlw 
highest  welfare  of  the  school  and  the  best  intereaa 
of  the  pupils.  Com.  v.  Bimdall.  4  Gray,  88. 

If  public  cfflcerserrm  the  discharge  of  tbeirduty' 
In  good  felth,  tb6y  are  not  liable.  Donahoe  r. 
Richards,  88  Me.  STB. 

A  school  master  is  not  relieved  from  liability  in 
damages  for  the  punishment  of  a  pupil,  which  Is 
clearly  exoeselve  and  unneceaaary,  by  thefaettbat 
he  acted  la  good  faith  and  without  malice,  honest- 
Iv  thinking  that  the  punishment  was  necesasiy 
both  forftbe  discipline  of  the  Bohool  and  the  weU 
fare  of  the  scholar.  Lander  v.  Beaver,    Vt.  114. 

To  render  a  teacher  liable  to  criminal  proseeu- 
tion  for  chastising  a  scholar,  tbe  ctraamstaneea 
must  show  strong  reastm  to  believe  that  be  had 
been  actuated  bybadandma]evolaitmoltveB,using 
his  legal  authority  for  the  gratiflcatlou  of  a  mind 
bent  on  mischief.  Com.  v.  Seed,  6  Pa.  L.  J.  78; 
Bif/ht  of  teacher  to  cAoaCte  pupa. 

A  aidHMd  teacher,  m  regard  to  a  popfliiibnisted  to 
his  care  by  e  parent  or  guardian,  atauds  in  loco 
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ft  pupil  in  the  public  school.  On  bearinfi  of 
rule  to  show  cause  why  writ  should  not  inne. 
Judgrnent/vr  relator. 

The  facta  appear  in  the  opinion. 

Mr.  Joseph  H.  Holm&n,  relator,  in  pro- 
pria permna, 

Mr.  X<evl  T.  GrUBa  for  respoodents. 

MoTM*  J. ,  deUvered  the  oplnioo  of  the  conrt : 
Hearing  on  order  to  show  cause  why  Joseph 
J.  Rolman,  a  son  of  the  relator,  of  the  age  of 
ten  years,  should  not  be  reinstated  In  the 
schools  of  the  above-named  district,  from 
which  be  had  been  suspended.  The  return  of 
the  renmndents  shows  ttiat  among  the  rules 
adopted  for  the  manageRient  and  goTernment 
of  the  schools  in  said  district  is  the  following: 
"Pupils  who  shall,  in  any  way,  deface  or  in- 
jure the  scbool  building,  outhouses,  furniture, 
maps  or  anything  else  belonging  to  the  school, 
shall  be  suspended  from  scbool  until  full  satis- 
faction is  made."  The  power  of  suspension  Is 
vested  in  the  teachers  of  the  respective  depart- 
ments, but  In  this  particular  case  the  atupen- 
slon  by  the  teacher  was  approved  and  con- 


jxtrcntU,  and  can  exercise  tbe  same  authority  as 
the  parent,  and  Is  responsible  In  tbe  same  manner; 
and  the  rules  of  law  wbiob  are  applicable  to  the 
parental  control  are  also  to  be  applied  in  the  school 
teaofaer.  Com.  t.  Seed,  5  Fa.  L.  J.  78;  State  T. 
Pendergrrasa,  2  Dev.  ft  B.  Law,  805. 81  Am.  Deo.  418; 
1  Bl.  Coni.  468;  Z  Kent,  Com.  180;  1  Hale,  P.  C.  m. 

The  teacher  of  a  public  school  has  the  right 
modemtely  to  chastise  a  pupU  for  rafoslng  to  ren- 
der an  excuse  for  absence  from  sobool  without 
leave.  Danenhoffer  v.  Btate.  09  Ind.  Wt,  86  Am. 
Bep.  210. 

The  autborltf  of  a  teacher  to  chastise  a  pupil  ex- 
tMids  to  a  pupU  who  has  attained  majority.  By 
voIantaiUy  attending  B(Aool  after  nmJcHl^  the 
puiril  waives  any  inrivHeire,  and  sabjeota  himself  to 
like  disolpllue  wlUi  those  who  are  within  thesohool 
ace.  Btate  v.  Hlsner,  46  Iowa,  248. 

A  teacher  is  not  authorised  to  inflict  corporal 
puntahment  upon  tbe  child  for  the  purpose  of  com- 
pelUng  It  to  punne  a  study  forbidden  iqr  the  faUwr. 
Morrow  v.  Wood,  2S  Wis.  68;  State  v.  Mlaner,  60 
Iowa,  Its. 

Tbe  ohasUsement  of  a  scholar  by  a  school  master 
must  not  be  exceoslve  or  cruel,  but  It  should  be 
reasonably  proportioned  to  the  offense,  and  In  the 
bounds  of  moderation.  Anderson  v.  State,  8  Head, 
4B6. 

Tbe  reasonable  manner  of  punishment  infiioted 
Is  a  queatloD  of  fact.  Sheehan  v.  Sturges,  88  Oonn. 
481. 

MlaeonSuet  out  ftf  achooL 

Though  a  school  master  has  lu  general  no  right 
to  punish  a  pupil  for  misconduct  committed  after 
the  dlsmlsBal  of  sobool  for  tbe  day,  and  the  return 
of  the  pnpll  to  bis  home,  yet  he  may,  on  the  pupil's 
return  to  scbool,  punish  bim  for  any  mlsbebaTlor, 
though  oommfttod  out  of  school,  which  has  a  di- 
rect and  Immediate  tendency  to  injure  the  school 
and  to  subvert  flie  master's  autboiltT.  lander  v. 
Beaver,  SB  Tt.  114. 

If  acts  done  out  of  school  by  pupils  are  detrimen- 
tal to  (rood  order  and  the  best  Interests  of  the 
school,  suoh  acts  may  be  forbidden  and  punishment 
may  be  inflicted  on  those  wbo  commit  them.  Bur- 
dick  V.  Baboocflc,  SI  Iowa.  DB^  Lander  v.  Beaver,  8S 
Tt.  114;  Sherman  v.  Cbarlestown,  8  Cush.  ItO. 

Sv^peaMon  and  dtomtesol  of  pupU. 

Theteaidier  be  justified  in  nfusiivtoper- 
mlt  tbe  Bttendanoe  of  a  pupil  whose  parent  wlD  not 
8L.aA. 


finned  by  the  scbool  board.  The  relator  In  bis 
petition  alleged  that  the  boy  was  suspended  for 
tbe  reason  that  he  bad  accidentally  broken  a 
window,  and  had  not  replaced  it.  Ttiat  heap- 
plied  to  Julia  Masoa.tbe  teacher  who  suspended 
his  son,  and  requested  her  to  reinstate  him,  but 
she  refused,  and  he  then  applied  to  tbe  trustees, 
a  majority  of  whom  also  refused  to  receive  the 
boy  back  into  school.  Tbe  respondents  show 
that  CO  the  1st  day  of  October,  1889,  the  pupil 
"  negligently  and  carelessly  broke  a  window 
pane  in  said  school  building,  the  size  of  which 
was  fourteen  by  forty  inches,  and  that  the  ac- 
tual cost  of  replacing  it  would  be  the  sum  of 
$1."  After  the  breaking  of  the  window  pane,, 
tbe  teacher  reouested  uie  boy  to  notify  his' 
father  that  the  broken  pane  must  be  replaced. 
That  the  next  day  his  lather,  the  relator,  sent 
word  by  his  son  to  the  teacher  that  if  she  want- 
ed to  know  about  the  window  pane  to  call  and 
see  him.  Tbe  teacher  again  sent  word  to  rela- 
tor that  tbe  glass  be  replaced  or  paid  for,  and 
received  wonl  in  return  that  tbe  pane  would  t>e 
replaced.  It  was  not,  howevn",  replaced  or 
paid  for,  and  on  the  7th  of  October,  1880,  the 


consent  that  he  shall  obey  the  rules  of  tbe  sobool. 
Btate  V.  Mlzner,  60  Iowa,  Itii. 

The  teacher  of  a  public  scbool  has  the  Inherent 
power  to  suspendapuplD^m  the  privileges  of  the 
school  in  a  proper  case,  unless  he  has  been  deprived 
of  Ae  power  the  affirmative  action  of  tbe  school 
board  or  board  of  education.  State  v.  Burton,  46 

wi8.m 

While  the  board  of  directonof  a  school  district 
has  power,  under  tbe  statute,  to  dismiss  a  pn^ 
for  ffross  Immorality,  or  for  perstotent  violation  ot 
tbe  regulations  of  the  school.  It  has  not  power  to 
dismiss  or  suspend  fur  conduct  short  of  thls,-as 
for  acts  done  out  of  school,  which,  though  having 
a  tendency  to  faicite  ridleule  of  the  directors,  and 
tnsnbordlnatlon  in  tiio  school,  are  not  Immoral,  or 
prohibited  by  any  rule  or  r^ulatloa.  Murphy  v. 
Dlnotors  of  Independent  District,  SO  Iowa,  4S9^ 
Otnnpate  Hodgkms  v.  Bookport,  106  Mass.  476. 

A  pupil  cafinot  be  suspended  from  a  puUto 
Bchod  for  refustaig  to  comply  with  a  regulation 
that  each  pupil  shall  tnrlug  into  the  school  room  a 
stick  of  wood  for  the  fire.  State  V.  Vood  du  Jmo 
Education  Board,  88  Wis.  f34. 

Blectlon  from  the  sdiool  room  Is  not  neoessarilT 
an  expulsion  from  the  stOiool.  Peck  v.  Smith, 
Conn.  mt. 

The  right  to  attend  school  is  not  a  private  right, 
held  by  tbe  individual  separately  from  the  com- 
munity at  large,  but  a  political  right  held  in  com- 
mon. Accordingly  the  remedy  for  deprivation 
thereof  Is,  under  Mass.  Gen.  Stat.,  chap,  ti.,  9  11,  an 
action  against  the  dty  or  town,  and  not  against  the 
school  c<auniltteeL  Learock  v.  Putnam,  111  Mass. 
4». 

A  ohfld  who  Is  excluded  from  a  public  school  In 
a  city  by  a  teacher  acting  without  authority  from 
the  school  committee,  cannot  maintain  an  action 
against  :tbe  city,  under  Mass.  Oen.  Stat.,  chap.  41, 
•  ll,wttboutflnta|ipeaUnir  to  the  scbool  oommlt- 
tee.  Darlsv.  Boston,  1S8  Haas.  108. 

The  wrongful  exclusion  of  a  pupil  fromtbe bene- 
fits of  a  oommon  sub-district  school  by  a  teacher, 
under  the  dhvotlon  of  the  local  directors,  does  not 
defeat  the  right  of  suoh  teacher  to  his  wages,  duly 
certified  by  tbe  local  dlreeton.  State  v.  Blain,  86 
Ohio  St  4ze. 

The  parent  of  a  child  expelled  from  a  public 
school  cannot  maintain  an  action  against  thesohool 
oommlttee  by  whose  orders  it  was  done.  Donahoe 
V.  Blcdnrds,  88  He.  vn. 
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teacher  again  sent  word  to  relator  tbat  the  jrlaas 
must  be  paid  for  or  replaced  at  ouce,  or  she 
would  be  obliged  to  enforce  the  rules.  The 
same  day  relator  called  upon  the  teacher,  and 
reftued  to  replace  or  pay  for  the  glass,  and 
threatened  to  prosecute  her  if  she  enforced  tbe 
rules  agaiost  his  son.  Miss  Mason  thereupon 
consulted  with  the  director,  who  directed  her 
to  issue  an  order  suspendiag  the  boy  from 
school  until  the  glass  was  replaced  or  satisfac- 
tion made  therefor.  The  order  was  issued, 
and  notioe  of  the  same  In  writing  served  upon 
the  relator,  and  notice  also  given  the  board  of 
trustees  of  such  suspension.  Octol>er.ll,  1889, 
the  board  met,  aod  ratified  and  adopted  tbe  ac- 
tion of  tbe  teacher.  Attached  to  the  return  of 
the  respondents,  and  made  a  part  of  it,  are  the 
affidavits  of  two  boys,  one  fourteen  and  the 
other  twelve  years  of  age,  eye-witnesses,  aet- 
ting  out  the  circumstances  of  the  breaking  of 
the  window  pane,  and  giving  their  opinion  that 
it  was  carelessly  aod  negligently  done. 

We  think  the  writ  should  be  granted.  It 
will  be  noticed  that  there  is  no  claim  on  the 
part  of  the  respondents  that  tbe  breaking  of 
the  window  pane  was  malicious  or  willful.  It 
is  averred  to  have  been  done  carelessly  and 
□egligeotly.  Hie  mleof  tbe  lespondeots,  as  it 
reads,  is  broad  enough  to  Include  any  accident- 
al injury,  and  the  respondents  claim  that  they 
have  the  right  to  enforce  it';  that  it  is  a  reason- 
able aod  proper  regulation,  and  is  ttie  same 
rule,  in  substance,  addled  in  other  public 
schools  in  this  State.  Tney  also  seek  to  justi- 
fy their  authority  to  enforce  the  rule  under 
section  5069,  How.  Stat.,  which  provides  tbat 
"  tbe  district  board  shall  have  the  general  care 
of  tbe  school,  and  shall  make  and  enforce 
suitable  rules  and  regulations  for  its  govern- 
ment and  management,  and  for  the  preserva- 
tion of  the  property  of  the  district.  Said  board 
may  authorize  or  order  the  suspension  or  ex- 
puuion  from  tbe  school  whenever,  in  its  judg- 
ment, tbe  interests  of  tbe  school  demand,  of 
any  pupil  guilty  of  gross  misdemeaaor  or  per- 
sistent disobedience,''  etc. 

Qranted  that  "  gross  misdemeanor,"  as  used 
in  this  section,  means  gross  misbehavior  or  mis- 
fx>Dduci,  and  not  criminal  conduct,  and  yet  the 
Statute  does  not  confer  the  authority  claimed 


by  the  respondents  in  this  case.  We  think  the 
definition  of  "misdemeanor"  in  this  section  is 
as  claimed  by  respondents'  counsel.  It  means 
gross  misconduct  or  gross  misbehavior.  It  ia 
not  necessary  that  a  pupil  shall  be  guilty  of  a 
criminal  act  before  he  can  be  suspended  or  ex- 
pelled from  school.  But  before  be  can  be 
thus  dealt  with,  he  must  be  guilty  of  some 
willful  or  malicious  act  of  detriment  to  tbe 
school,  aod  tbe  misconduct  must  be  gross. — 
somethiug  more  than  a  petty  or  triTiaToflense 
against  the  rules, — or  he  must  be  peraiBtent  fn 
his  disobedience  of  the  proper  and  reasonable 
rules  and  r^ulationsof  the  school.  A  boy  ten 
years  old,  or  even  older,  cannot  be  expelled  or 
suspended  for  a  careless  act,  no  matter  bow 
negligent,  if  itisnot  willfulor  malicious.  Tbe 
action  taken  in  this  case  might,  to  a  poor  boy, 
mean  indefinite  suspension.  This  rule  might 
in  a  great  many  cases,  if  enforoed,  prevent  the 
further  attendance  of  pu^nls  at  the  puUic 
schools,  while  we  have  laws  upon  our  statute 
books  compelling  such  attendance.  It  is  not 
desirable  nor  permissible  that  a  child  may  be 
excluded  from  the  common  schools  because,  by 
a  careless  or  negligent  act.  without  malice  or 
willfulness,  it  has  injured  or  damaged  school 
property  to  such  an  extent  that  ft  is  beyond  ita 
power,  or  that  of  its  parent  or  guardiao.  to 
make  compensation  for  it.  This  would  be  the 
effect  of  the  rule,  if  carried  out.  In  many  casesi. 
In  the  present  case,  no  doubt,  the  father  could 
have  replaced  this  riass  without  serious  finan- 
cial detriment,  and  it  would  have  been  much 
cheaper  for  him  to  have  done  so.  But  he 
saw  fit  to  stand  upon  his  rights,  as  he  was 
privileged  to  do,  and  by  so  doing  test  the 
power  and  authority  of  school  boards  in  tliis 
State  to  adopt  and  enforce  such  rules  as  the 
one  before  us,  which,  in  other  instances  mi^t 
deprive  poor  children  who  are  careless,  as 
all  children  are  carelesa,  of  tbe  rixht  to  a 
common-school  educatioa,  which  the  laws  aod 
policy  of  our  State  have  guaranteed  to  them  so 
carefully  that  the  parent  is  punished  if  he  neg- 
lects or  refuses  to  give  his  auldren  tbe  benefit 
of  the  public  schools. 

17i£  writ  win  issue  aa  prayed. 

Loni*,  </. ,  did  not  sit ;  tbe  other  Justices  con- 
curred. 


MISSOURI  SUPREME  COURT. 


Willie  WINTER,  by  His  Next  Friend,  D. 
R  Stevens,  Re^t., 
e. 

KANSAS  CITY  CABLE  R  CO.,  Appt. 
{....Ho.....) 

1.  IttsthadiityorilioMlB  <duu!BB<tf> 
fpei^  If  hlfl  fiT  ruonhiff  on  the  streets  of  a 


popalons  olty  to  be  on  tbe  lookout  and  to  take 
all  reasonablo  meesur««  to  avoW  injartes  to  per- 
sons wbo  mar  be  upon  tbe  street;  and  this  dotr 
Is  not  disofaarered  as  a  matter  of  law  by  ringing 
tiie  bell  and  seeing  that  the  track  before  the  oar 
Is  clear,  without  lookloir  to.the  right  or  the  left. 

8.  An'oltJeetlontliattheraia&oevidwoe 
that  the  defeodsnt,  In  an  action  to  reoorer  dam- 
ages  for  personal  Injuries  aUeged  to  have  heea 


Norn.— Z)am(Hi«s /or  tn^urv  Ibv.netMienee;  autCIii/ 
in/ant. 

When  an  infant  sues  for  tals  own  l)eneflt  for  per- 
sonal Injuries  Inflicted  upon  him,  the  appUoatkm 
of  the  dootrine  of  oontributory  negllgenoe  depends 
upon  his  oapabOltj'  ot  exercising  Judgment  and 
discretion.  If  be  Is  of  sooh  tender  Toaza  Vtat  he  is 
oonoliwiTel;  presumed  Incapable  of  Judgment  and 
6  L  R.  A. 


dlBoretlon  and  of  owing  a  duty  to  another,  neither 
ooafaributory  negligence  on  his  part  nor  on  tbat  of 
his  parent  can  be  set  up  to  defeat  the  recovery. 
Pratt  Coal  ft  Iron  Co.  v.  Brawley,  88  Ala.  871. 

iVontfiotdkorDWiMe  irtth  cantribxUnni  negUffsnes. 

A  child  of  tender  years  inoapat>l«  of  exercising 
any  Judgment     dtsoretton  isnotcbargeatdo  wltli 
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iDflioted  by  the  DevUxent  management  of  a  grip 
car  on  defeDiUnt's  road,  was  operattDg  the  road 
at  the  time  of  the  aoddent,  will  not  be  coosld- 
ered  on  appeal,  when  no  suoh  question  was  raised 
OD  the  trial,  and  the  operation  of  the  roa<t  by  de- 
fendaot  waa  admitted  In  the  answer. 

8*  In  an  aettoa  by  child  to  recover  dam* 
agm  for  personal  Injuries  alletred  to  have  been 
Inflicted  by  the  neg-Ugent  monaffemeut  of  a  grip- 
car,  the  negllgenoe  of  Ite^other  In  allowing  ft  to 
go  upon  the  public  streets  unattended  by  a  t>er- 
■oo  of  omtufe  yean  oonstltutee  no  defense. 

4.  Soeh  action  broiu'lit  bj*  a  child  who 
was  three  yean  old  at  the  time  of  the 
accident  wlLnotbe  defeated  by  the  negllgenoe 
of  another  child  ten  years  old,  who  was  the  only 
protector  for  the  Injured  obtld  present,  in  per- 
mttting  him  to  get  upon  the  tntdc  in  frcmt  of  a 
moving  car. 

(Deoember  n,  1889.) 

APPEAL  by  defeodaot  froin  a  judgaieot  of 
the  Circuit  Court  for  Jackson  Couaty  In 
favor  of  phintiCr,  in  an  action  to  recover  dam- 
ages for  peraonal  injuries  alleged  to  have  re- 
sulted from  the  neKligent  management  of  a  car 
on  defendant's  road.  Afirmed. 

The  facts  are  sufficiently  stated  in  the  opiu- 
ion. 

Mtaart.  Johnson  ft  Lueaafor  appellant. 
Hetart.  Jewell  ft  Thonpaon*  for  respood- 
rat: 

Mere  acts  of  omission  on  the  part  of  the  pa- 


rent,  sndi  as  permlttfag  the  child  to  go  upon 
the  street  alone  or  impropvily  attended.aie  do 
defense  to  an  action  by  the  child  for  injuries 
negligently  Inflicted  upon  it;  oeeligence  of  a 
parent  is  only  imputed  to  the  diild  when  the 
parent  is  perHonaliy  present  dlieeting  the  move- 
ments  of  the  child. 

Boland  v.  Miuouri  B.  Co.  86  Ho.  490;  Bob- 
inaon  v.  Cone,  32  Yt.  21S;  S^iUton  v.  Hannibal 
it  St.  J.  R.  Go.  67  Mo.  671;  Btllefontaine  <£  I. 
S.  Go.  V.  Snyder.  18  Ohio  St.  899;  Erie  City 
Pom.  R.  Go.  v.  Sehutter,  4  Cent.  Rep.  919.  IIS 
Pa.  412;  BattithiU  v.  tiump/ireyt.l  West.  Bep. 
806,  64  Uich.  494;  Cooley.  TorU.  p.  680. 

Even  if  the  child's  mother  and  sister  had 
been  negligent  the  Jury  must  still  have  found 
for  plahitiff,  since  defendant's  servants,  by  the 
exen^  of  ordinary  care  after  plaintiff's  ntua- 
tion  was  discovered,  could  have  avirfded  the 
injury  and  could  have  seen  bU  danger  in  time 
to  save  him. 

Donohue  v.  St.  Louis,  I.  M.  A  8.  R.  Go.  6 
West.  Rep.  848,  S.West.  Rep.  628,  91  Mo.  868; 
Sumner  v.  Roger$,  7  West  Rep.  289.  90  Mo. 
824;  SetUg  t.  mnnibal  ASt.J.R.  Co.  76  Mo. 
140;  Ouenther  v.  St.  Louis.  1.  M.  d  S.  R.  Co. 
14  West.  Rep,  785.  95  Mo.  295;  Frick  v.  8t. 
LouU,  K.  V.  &  N.  R.  Go.  75  Mo.  612. 

Black*  J. ,  delivered  the  opinion  of  the  court: 
Ooe  of  the  defendant's  cable-cars  ran  upon 
the  plaintiff,  a  boy  three  years      age,  at  tiie 


oon tribute ry  negligence  (Gliioago  City  R.  Oo.  v. 

Boblneon  <IU.)  4  L.  R.  A.  128,  nofe);  but  where  he 
has  attained  such  an  age  as  to  be  capable  of  exer- 
ctomg  Judgment  and  dtsoreUon,  be  Is  held  to  suoh 
adegreeof  oare  as  might  tw  reaBonaUy  expected 
of  one  of  his  age  and  mental  capacity.  Twist  v. 
Winona  ft  St.  P.  TL  Co.  8S  Hlnn.  lU;  Cleveland 
Boiling  MDl  Co.  v.  Corrigan  (Ohio)  2  L.  B.  A.  885, 
nol«:  Houston  ft  T.  C.  fi.  Co.  v.  Boozer,  70  Tex.  S80; 
Pratt  Coal  ft  Iron  Co.  v.  Brawler,  8S  Ala.  371;  West- 
ern ft  A.  R.  Co.  V.  Tonng,  81  Cla.  897:  Fao. 
B.  Co.  V.  Whipple,  89  Kan.  S81:  lUlnols  Gent.  R.  Co. 
V.  Ellater  (111.)  21  N.  E.  Hep.  6T5. 

The  Tt«^  rule  in  determlnlDg  what  would  be  a 
barto  Ml  aetlon,on  the  groundctf  oontrlbutory 
negllgeDoe,  would  not  be  applied  to  an  infant;  all 
that  Is  required  Is  care  and  prudence  equal  to  Its 
capacity.  Duffy  v.  Mlwourl  Pac.  R.  Co.  2  West. 
Bep.  201, 19  Mo.  App.  880;  lodlaoapolls,  P.  ft  C.  R. 
Oo.  V.  Pitsar,  4  Weat.  Rep.  2U,  108  Ind.  179;  Collins 
V.  Boutti  Boston  Horse  R  Co.  2  New  Eng.  Hep.  tUS. 
142  HasB.  801;  Chicago  City  R.  Co.  v.  Robinson, 
supra. 

A  child,  although  old  enough  to  go  about,  will, 
when  very  young,  be  held  incapable  of  contribu- 
tory negligence.  Duffy  v.  Missouri  Pac.  R  Co. 
tupra. 

A  ohQd  seven  years  of  age  was  treated  as  too 
young  to  be  guilty  of  negligence.  IndlanapollB,  P. 
ft  O.  R.  Co.  V.  Pltzer,  7  West.  Rep.  401,  UV  lod.  191. 

The  same  general  principles  govern  In  determin- 
ing wbetJier  the  acta  of  a  child  amount,  as  a  mat- 
ter of  law,  to  contributory  negligence,  as  In  the 
case  of  adults,although  the  degrees  of  oare  required 
are  different.  Colllna  v.  South  Boston  Horse  B.  Co. 
2  New  Eng.  Rep.m  142  Mass.  801;  Cleveland  Rolling 
Mill  Co.  V.  Corrlsan  (Ohio)  2  L.  R.  A.  886,  Tiote. 

A  boy  six  years  old  ordered  to  keep  away  from 
a  ditch  across  which  be  with  others  was  Jumping, 
allowing  stuff  to  fall  down,  but  who  has  no  knowl. 
edge,  or  was  not  warned,  of  any  danger  from  gas, 
is  not  guilty  of  oontrlbutory  negligence  by  train- 
ing there,  such  as  will  prevent  his  leoovery  for  In- 
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juries  received  by  an  explosion  of  gas.  Rnmmete 
V.  Allegbeny  Heating  Co.  (Pa.)  10  Atl.  Rep.  78. 

The  caution  required  by.'a  boy  riding  on  a  rail- 
road train  is  according  to  the  maturity  and  capac- 
ity of  the  child,  to  be  determined  to  each  case  by 
the  facts  and  olnnimstancee;  and  the^degree  of  dl»- 
cretion  In  avoiding  danger  depends  upon  the  age 
and  Iroowledge  of  the  child.  Eollff  v.  Wabash,  St. 
L.  ft  P.  R.  Co.  7  West.  R^.  468, 04  Mich.  196. 

The  same  degree  of  prudence  cannot  be  expected 
of  chlldt«n  as  of  grown  persons.  Hmoe.  evidence 
that  the  Intestate,  who  was  a  child  of  seven  years, 
being  frightened  by  cattle,  sought  refuge  upon  a 
raOroad  trestle  to  make  her  escape,  may  rebut  a 
charge  of  oontrlbutory  negUgenoe.  Casaida  v. 
Oregon  H.  ft  Nav.  Oo.  U  Or.  861. 

The  facts  that  a  five-year  old  child  was  upon  a 
crowded  public  street  about  to  cross  it,  and  waited 
for  one  train  to  pass  the  orotewaUc  on  which  tOie 
was;  and  tiiat,  tor  the  purpose  of  oroedng,  riie 
passed  to  tlte  rear  of  the  train,  which  was  stopping 
and  prevented  plaintiff  from  seeing  a  train  coming 
behind  suoh  oars,  and  by  wblch  she  ;was  struck, 
show  no  negligence  on  her  part.  Whether  or  not 
the  mother  of  suoh  ohlldwaa  guilty  of  negUgenoe 
In  permitting  the  child  to  be  at  large  is  immaterial. 
In  such  action.  Cumming  v.  Brooklyn  C^ty  R.  Co. 
6  Gent.  Rep.  894, 104  N.  T.  OOB. 

In  an  action  for  an  Injury  to  a  child  whUe  get- 
ting off  from  a  street  car,  the  queetloa  whether  the 
oblld^  mother  was  ezerolalng  due  care  for  the 
safety  of  the  child  Is  Immaterial,  where  the  child 
himself  was  using  all  the  core  which  the  occasion 
required.  Cbloago  City  R.  Co.  v.  Robinson,  4  L.  R. 
A.  126, 127  lU.  9. 

The  right  of  a  child  to  go  or  to  be  upon  the  street 
la  In  no  way  dependent  upon  tiie  occupation  or 
pecuniary  condition  of  its  parentsi  Indianapolis 
V.  Emmeiman,  6  West.  Hep.  S66, 108  Ind.  &30. 

It  Is  not  sufficient  to  defeat  a  recovery  for  an  In- 
jury to  a  child  non  su(  Juris,  caused  by  defendants 
negligence,  tliat  the  act  of  the  oblld  was  one  wblch 
in  an  adidt  would  tM  deemAd  a  ne^lgent  one,  con- 
Digitized  by  Google 


888 


Uuaouax  Svfrbicb  Cocbt. 


Dw., 


crosaing  of  Nlntb  Street  and  Grand  Avenue,  In 
the  Ct^  of  Kaneas,  crushing  one  of  his  lefra  so 
that  ampntatfon  became  necessary.  Hence 
this  suit  by  his  next  friend  for  damages. 

The  refusal  of  the  court  to  give  defendant's 
instruction,  in  the  nature  of  a  demurrer  to  the 
evidence,  ouUtes  it  necessanr  to  set  out  the  sub- 
stance of  tbe  evidence  on  the  one  side  and  the 
other.  Ninth  Street  runs  east  and  west,  and 
Grand  Avenue  north  and  south.  Tbe  train  of 
cars  was  going  east  on  Ninth  Street,  and  thence 
around  tbe  curve,  at  the  crossing  of  tbe  two 
stMets,  and  north  on  Grand  Avenue.  The  ac- 
cident occurred  just  as  tbe  front  or  grip  car 
passed  around  and  cleared  tbe  curve.  The  car. 
In  approaching  tbe  curve,  ascended  a  grade, 
bat  tbe  surface  of  the  streets  at  tbe  crossing 
could  be  seen  bv  tbe  gripman  for  one  hundred 
or  more  feet  before  be  reached  It.  There  were 
no  obstructions  on  tbe  streets.  The  grip  car 
was  open  at  both  ends,  but  closed  at  the  sides 
for  a  space  of  about  two  feet  from  the  floor, 
and  above  that  tliere  were  glass  windows.  The 
nipnuu'R  poBltiim  placed  nlm  in  the  middle  of 
the  car. 

Tbe  boy  and  bis  slater,  ten  years  of  age,  went 


trlbuting  to  the  injury.  There  must  be  also  oon- 
ourring  negliffence  oa  tlie  part  of  tbo  parentB  or 
xnardlan.  Kuns  v.  Troy,  6  Cent.  Bap.  «8,  IM  N. 
T.8M. 

The  fact  that  ofalldrea  wwe  at  pUy  on  tbe  street 

will  Dot  relieve  tbe  olty  from  llabtll^  for  death 
caused  by  its  uecrleot  to  repair  streets.  Chloavo  v. 
Keefe,  1  West.  itep.  864,  lU  lU.  SBS. 

It  is  not  D^Ugence  per  m  to  permit  oUldren  to 
play  in  the  street.  Kuns  v.  Troy,  6  Cent.  Bep.  titt, 
101 N.  Y.  8U. 

It  Is  not,  as  a  matter  of  law,  negllffenoe  for  pa- 
rents to  pc«ult  aohUd  four  and  a  half  years  old  to 
play  oD  a  dor  sidewalk  unattended.  Birkett  v. 
KnlcteiboAtor  Ice  Co.  U  Cent.  Bep.  421, 110  N.  T. 
flOt. 

Allowing  a  ohfld  four  yean  old  to  go  upon  the 
atsreets  unaeoompanlod  Is  not  suob  negUgenoe  as 
will  bar  a  reoovetr.  Stafford  v.  Bnbens.  1  West. 
Bep.  Ml,  116  BLISS. 

A  parent  having  no  knowledge  of  the  presenoe 
or  probability  of  danger  Is  not  gnullty  of  negligence 
in  permitting  a  child  Ave  years  of  age  to  peat  be- 
yond tbe  dooryard  into  the  street  without  an  at- 
tendant. Indianapolis  V.  Bramelmaa,  •  West.  Bep. 
Wfi,  106  Ind.  680. 

Where  the  deceased  child,  about  three  and  abalf 
years  old,  was  aooompanted  by  a  brother  seven  or 
eight  yaars  oM,  It  Is  not  suob  naglfgenoe  aa  tbe 
part  of  the  parents  as  wHl  bar  areoovery,  Btallord 
V.  Bubens,  1  West.  Bep.  610.  IIS  111.  198. 

A  mother  allowed  a  child  to  go  out  to  play  on  tbe 
sidewalk  In  company  with  her  brother,  a  child  of 
six  years.  While  attempUng  to  orosB  the  street 
alone,  the  obild  was  injured.  It  was  held  that  it 
oonid  not  be  said,  as  a  matter  of  law,  that  tbe 
mother  was  negligent  by  letting  the  ohtld  thus  go 
into  tbe  street.  Birkett  v.  Knickerbocker  Ice  Co. 
41  Hun,  404. 

Proof  that  a  <AiIld  four  <»■  Ave  yean  old  walked 
Into  the  back  room  while  his  motherwas  busy,  and 
was  gone  only  a  minute  or  two,  when  she  ran  to 
the  door  and  found  that  he  lud  been  iolured  by  a 
horse  In  the  street,  does  not  show  nei^lgenoe  on 
her  part,  aa  a  matter  of  law.  Uarsland  v.  Hurray, 
148  Mass.  Bl. 

infant,  naben  ehargeabU  wtth  na^Ugence. 
Conduct  of  one  too  young  and  InezperieDoed  to 
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toabnilding,  about  a  block  distant  from  the 
crossing,  by  permission  of  tbeir  mother,  to 
gather  Kincfiing  wood.  She  lived  close  to  tbe 
same  place,  and  says  she  let  them  go  because 
she  was  not  able  to  buy  kindling.  The  chil- 
dren crossed  over  the  tracks  from  the  south  to 
the  north  side  of  Ninth  Street,  and  thenoe  went 
east  on  the  sidewalk  to  Grand  Avenue,  and 
thence  eastward  across  that  street  towards  their 
home.  Tbe  car  ran  against  the  boy  at  a  ptrfnt 
about  tbirty-five  or  tbmy<Beven  feet  ea^of  the 
west  curb  of  Grand  Avenue, 

Of  two  witnesses,  who  were  nearly  a  block 
distant,  one  of  them  testified:  "When  I  first 
saw  the  boy  be  was  three  or  four  feet  from  tbe 
lamp-post  at  the  northwest  comer  of  the  streets. 
He  ran  straigbt  from  that  pohit  until  tbe  car 
hit  him.  It  did  not  seem  to  last  longer  than 
the  snap  of  the  finger. "  The  other  witness 
says:  "The  boy  was  trying  to  cross  the  street 
There  was  a  little  girl  ahead  of  him.  The  last 
I  saw  of  her  she  was  going." 

Ur,  Vincent, who  was  twenty  or  thirty  feet  dis- 
tant, says  he  first  saw  tiie  boy  when  near  tiie  west 
track;  that  he  lieard  someone  having  a  chnd's 
Tolce  call,  but  did  not  seethe  llttte  girl  until  af 


appreciate  the  danger  to  which  he  Is  exposed,  which 
would  be  negligence  In  one  aware  of  tbe  danger, 
may  not  be  negUgenoe  In  the  infant.  But  If  tbe 
Jury  And  that  bo  was  aware  of  the  danger,  any 
negligence  on  his  part  which  contrtbtited  directly 
to  his  own  Injury  will  defeat  his  action.  Dowllng 
V.  Allen,  6  West.  Bep.  872, 88  Ho.  203. 

A  boy  twelve  years  of  age  living  In  tbe  imme- 
diate vicinity  of  railroad  tndna,  and  aooostomed  to 
them,  must  be  presumed  to  have  known  tbe  great 
peril  and  danger  of  riding  in  front  of  an  engine. 
Boliff  V.  Wabaah,  BL  L.  ft  P.  B.  Co.  7  West.  Bep.  4M, 
04  Hfota.U6. 

A  boy  eleven  yean  old  fs  not  of  snoh  teador 
years  as  not  to  be  chargeable  with  nagUtenee  to 
playing  and  lounging  upon  the  rlgbt  of  way  and 
track  of  a  railroad.  Hasaer  v.  <%ioago,  R.  I.  ft  P. 
B.  Oo.  «e  Iowa,  «0E. 

A  ten-year-old  boy  of  average  bitelUgenoe,  hav- 
ing a  general  knowledge  of  tbe  atmotore  and  ope- 
ratloo  of  a  railway  turntable,  having  been  habitu- 
ally warned  by  his  father  not  to  play  upon  it  as  It 
was  dangerous,  and  knowing  Uiat  the  railway  eon- 
pany  prohibited  children  from  playing  upon  It.  Is 
guilty  of  contributory  oegllgenoe  where  be  en- 
gages with  other  boys  In  swinging  upon  it  while  In 
motion,  whereby  he  la  injured,  although  be  might 
not  have  been  of  suSolent  age  and  dlsoetlOD  to 
understand  Uie  full  extent  and  danger  to  wUeh 
his  ooDdnct  exposed  him.  TwM  v.Winoiia.ft  8L  P. 
B.  Oo.  as  Hlnn.  184. 

Where  a  boy  seven  years  of  age,  considered 
competent  by  his  parents  to  go  to  s^ool  and  upon 
errands  alone,  attempted  to  run  across  the  track 
in  front  of  a  train  approcu;hlng  a  crossing  over 
which  he  had  often  gone,— it  wm  heM  there  could 
be  no  recovery.  Indianapolis.  P.  ft  C.  K.  Oo.  V. 
Fltzer,  7  West.  Bep.  402,  lOB  Ind.  IVL 

Where  boys  dim  bed  into  a  box-car  left  with  open 
doors,  while  a  train  was  being  made  up,  and,  being 
frightened  by  tbe  starting  of  tbe  oar.  one  of  them 
was  pushed  by  another  out  of  the  car  and  injured, 
sad  the  trainmen  had  no  knowledg«  that  the  boys 
were  In  the  oar,  the  company  is  not  liable.  Cuiiey 
V.  Missouri  Pao.  B.  Co.  <Mo.)  10  8.  W.  Bep.  SB8. 

Where  a  child  suffers  Injuries  through  another*! 
negligence,  the  contributory  negUgeaoe  or  wrong- 
ful act  of  his  parent  is  not  Imputablfl  to  htm.  Wy- 
mora  v.  Habaska  Co.  post,  54IL 
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tertbecwrstnickthebOT.  This witneM, and sn- 
other  peraoD  who  was  in  the  car,  and  saw  the 
boy  vnen  within  two  feet  of  the  car,  say  he 
was  toddling  along,  about  as  a  boy  of  bis  age 
would  move.  Other  eridence  shows  that  t£e 
^pman  was  looking  to  the  front;  that  his  at- 
tention was  called  to  the  presence  of  the  boy, 
but  too  late  to  enable  him  to  atop  the  car  in 
time  to  avoid  the  injury. 

Hr.  Davis  testified  for  the  defendant:  "I 
was  on  the  north  side  of  the  grip-car,  about 
three  seats  from  the.  front  I  saw  the  girl  and 
boy  starting  over  the  crossing.  Just  as  we 
«wung  up  on  top  of  the  hill  the  girl  stopped, 
and  turned  her  head  and  looked  at  us.  As  the 
grip-car  came  around  the  curve,  she  ran  back 
screaming,  and  threw  up  her  bands,  leaving 
the  childliy  himself.  He  went  in  front  of  the 
Irain.  At  the  time  the  girl  turned  and  ran 
back  she  was  three  or  four  feet  from  the  track. 
The  gripinan  then  bad  no  time  to  stop  the  car. 
I  first  saw  the  child  when  about  one  step  from 
the  sidewalk.  He  had  a  pail  or  little  bundle  in 
bis  band." 

The  gripman  testified:  "I  saw  the  child  just 
4S  I  was  about  to  strike  it.  It  was  not  more 
than  a  foot  from  the  car.  I  stopped  the  car 
within  about  six  feet  after  I  saw  the  child." 
On  cross-examination  he  says:  "When  I  first 
«aw  the  child  it  was  at  the  lamp-post  on  the 
jsidewalk.  There  was  a  youug  lady  close  to 
bim, — a  rod  from  him.  Saw  no  chfldreo  near 
the  boy.  I  did  not  see  any  little  girl  I  just 
looked  out  and  notioed  eveiything  was  clear, 
and  went  on.  I  did  not  look  my  more.  The 
flist  I  knew  the  cbtid  got  across,  and  was 
struck." 

Q.  These  grip<an  have  closed  windows  all 

around? 
A.  Yes,  sir. 

Q.  Standing  at  the  grip,  you  could  Bee  this 
place,  between  the  lamp-post  and  where  the 

boy  was  hurt? 
A.  Yes,  sir. 

Q.  If  you  had  been  looking? 

A.  You  could  see  a  part  of  the  way  there; 
joa  could  see  it  all  b^  atooping  down. 

If  the  defendant's  liability  in  this  case  is  lim- 
ited to  want  of  care  on  the  part  of  Its  servants 
after  they  saw  Uie  bOT  in  a  danserous  situation, 
then  the  plaintiff  failed  to  make  oat  a  prima 
facie  case.  The  evidence  is  all  to  the  effect 
that  the  gripman  used  all  the  means  at  bis  com- 
mand to  avoid  the  calamitv  after  he  knew  the 
boy  was  in  danger.  But  tbe  principle  of  law 
just  slated  does  not  control  this  case.  The  de- 
fendant is  operating  dangerous  machinery,  at 
a  rapid  speed,  on  and  along  the  public  streets 
of  the  city,  and  must  know,  and  in  law  is  bound 
to  know,  that  men,  women  and  children  have 
an  equal  right  to  the  use  of  the  highway,  and 
will  be  upon  it.  It  is  the  duty  of  the  defend- 
ant's aervants  to  be  on  the  lookout,  and  to  take 
all  reasohable  measures  to  avoid  injuries  to  per- 
sons who  may  be  upon  the  street.  The  duty 
to  tie  on  the  watch  is  no  more  than  ordinary 
care  under  such  circumstances.  The  care  to 
be  used,  to  be  ordinary  care,  must  depend  upon 
the  snrroundlng  circumstances.  Now  the  evi- 
deoce  of  the  gnprnan  tenda  to  show  that  when 
he  came  to  the  crossiDg  he  rang  his  bell,  looked 
out  and  saw  the  way  was  clear,  and  then  went 
on  around  the  curve,  neither  looking  to  the 
6  L.  a  A. 
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right  nor  left.  There  is  other  evidence  to  the 
effect  that  the  boy  toddled  along  for  a  distance 
of  at  least  thirty-nve  feet  on  the  street,  and  in 
the  direction  of  the  approaching  car,  after  the 
gripman  saw  bim  on  the  sidewalk,  and  the  car 
must  have  traveled  a  much  greater  distance. 
Other  persons  saw  the  boy  and  girl  when  they 
started  across  the  street  in  front  of  the  ap- 
proaching car.  Had  the  gripman  cast  an  eye 
to  the  leu  when  he  reached  the  curve,  or  while 
passing  it,  he  would  doubtless  have  discovered 
these  coildren  in  time  to  have  avoided  the  in- 
jury. He  says  he  stopped  the  train  in  a  space 
of  six  feet  after  the  grip-car  bad  passed  the 
curve;  and,  if  that  be  so,  then  there  is  reason 
to  believe  that  the  evidence  of  another  witness 
to  the  effect  that  it  could  have  been  stopped 
on  the  curve  in  a  space  of  four  feet  is  true. 
But,  assuming  that  both  estimates  should  be 
doubled  to  approach  accuracy,  still  the  jury 
might  well  have  found,  as  they  did,  by  their 
answers  to  interrogatories,  that  the  gripman 
could,  by  the  exercise  of  ordinary  care,  have 
seen  the  plaintifl  in  time  to  have  stopped  the 
train  before  plaintiff  was  injured. 

It  was  admitted  on  the  trial  that  this  accident 
happened  on  one  of  the  principal  traveled 
streets  in  the  city.  If  we  say  the  jury  should 
have  been  directed  to  find  for  defendant,  then 
we  must  hold,  as  a  matter  of  law,  that  it  was 
sufficient  care  on  the  part  of  the  ^pman,  when 
approaching  the  curve,  to  ring  his  bell,  see  that 
uie  track  bef<ffe  him  was  clear,  and  go  ahead 
without  thereafter  looking  to  the  right  or  left 
This  we  are  not  prepared  to  do.  The  question 
of  negligence  in  this  case  was  one  of  fact,  and 
our  dut^  is  performed  when  we  see  that  there 
is  sufflaent  evidence  to  support  the  verdict,  so 
far  as  the  demurrer  to  the  evidence  is  concenied. 
If  the  child  ran  in  front  of  the  car.  and  the 
gripman  was  free  from  negligence,  then  there 
ought  to  be  no  recovery.  Thfe  proposition  was 
placed  before  the  jury  in  very  clear  terms  by 
an  instruction,  given  at  the  request  of  the  de- 
fendant, wherem  it  is  said  that  before  the 

fdalotiff  can  recover  he  must  prove  that  he  was 
□jured  in  direct  consequence  of  the  negligence 
or  carelessness  of  the  person  in  charge  of  the 
defendant's  car. 

But  it  i»  said  there  Is  no  evidence  that  tbe  de- 
fendant was  operating  the  road  at  the  time  of 
tbe  accident,  and  that  some  of  the  instructions 
are  bad  because  they  assume  that  it  vras  the  de- 
fendant's car  which  ran  over  the  plaintiff.  No 
such  question  was  mooted  in  the  trial  court. 
Besides,  it  may  be  inferred  from  the  evidence 
of  the  brakeman  and  superintendent  that  de- 
fendant was  operating  the  road.  But,  aside 
from  all  this,  the  answer  says  the  plaintiff's 
mother  contributed  to  the  injury  by  placing 
him  in  charge  of  a  careless  person,  who  allowed 
plaintiff  "to  get  in  front  of  defendant's  cars 
suddenly,  while  they  were  in  motion,  so  that 
the  injury  suffered  by  plaintiff  was  inevitable." 

Tbe  ownership  of  the  car  and  (iteration  of 
the  road  by  defendant  are  admitted  facts  In  the 
case.  We  fail  to  discover  any  merit  in  either 
of  these  objections. 

The  court,  at  tbe  request  of  the  plaintiff, 
gave  this  instruction:  "(8)  The  court  instructs 
the  jurv,  ae  a  matter  of  law,  that  negligence  on 
the  part  of  the  little  girl  who  was  with  the 
chlla  injured,  or  near  bim  at  the  time  of  said 
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injury,  cannot  affect  the  question  of  the  right 
of  plaintiff  to  recover  ia  this  case;"  but  refused 
to  give  the  following  instructioo  asked  by  the 
defendant:  "(2)  If  the  plaintiff's  mother  and 
natural  guardian  permitted  plaintiff  to  go  on  or 
near  the  trackaof  defendant,  alone,  or  in  charge 
of  a  careless  or  incompetent  person,  and  the 
carelesaoess  and  incompetencv  of  such  person 
contributed  directly  to  plaintiff's  injury,  then 
the  finding  will  be  for  the  defendant." 

HaTtfield  v.  Roper,  31  Wend.  615.  ia  cited  to 
show  that  the  court  erred  in  its  ruling  on  both 
of  these  instructions.  The  substance  of  the 
doctrine  there  asserted  is  that  where  a  child  of 
socii  tender  years  as  not  to  possess  the  discre- 
tion to  avolddanger  Is  permitted  by  Its  parents 
or  ffnardian  to  be  in  the  public  highway,  the 
ne^lgenfie  of  the  parent  or  guard&n  will  de- 
feat a  recovery  in  a  suit  by  the  child.  This 
doctrine  has  been  followed  in  some  of  the 
States.  It  is  sometimes  placed  on  tbe  ground 
that  the  parent  ia  the  agent  of  the  child,  and 
other  cases  place  it  on  the  ground  of  identity 
between  the  parent  and  child.  It  probably 
stands  as  well  on  no  ground  at  all  as  it  does  on 
either  of  them.  The  whole  doctrine  has  been 
severely  criticised  by  some  of  our  iKst  text- 
writers  and  denied  by  many  courts. 

Thia  court  more  than  twenty  years  ago  repu- 
diated the  doctrine  in  the  case  of  Boland  v. 
MiatouTi  R.  a>.86  Ho.  485.  Says  Wagner,  J., 
forthecourt:  "Whilst  the dedsfon  in  ]&ar«^M 
V.  Boper  may  be  supported  by  the  facts  in  the 
case  as  failing  to  show  such  negligence  as  would 
fix  liability  on  the  defendants,  the  reasoning  of 
the  learneti  Judge  on  infantile  responsibility  is 
certainly  liarsb  and  repugnant  to  Justice." 
The  court  then  glrci  Its  adherence  to  the  con- 
trary doctrine,  aaaeried  in  the  leading  case  of 
AMMMi  T.  Gone,  98  Vt.  213. 

This  is  a  salt  by  the  child  itself,  and  the 
negligence  of  the  mother,  if  any  there  was.  In 
allowing  it  to  go  upon  the  public  streets,  un- 
attended by  a  person  of  mature  years,  consti- 
tutes no  defense  whatever  to  this  action.  In 
support  of  this  conclusion,  and  the  former  rul- 
ing of  thia  court,  it  is  aufllcient  to  dte  1 
Bhearm.  &  Bedf.  Neg.  4th  ed.  ^  7B;  Beach, 
Confrib.  Ncg.  g  48;  Erie  City  Pau.  R.  Co.  v. 
Sehutter,  4  Cent.  Rep.  910;  118  Pa.  413;  Belle- 
fontaine  dk  I.  R.  Co.  t.  Unyder,  18  Ohio  8t. 
S0». 

Evffli  in  the  cue  of  a  suit  by  the  parent, 
all  the  drcumatancea  are  to  be  taken  Into  ac- 
count; and  if  the  parent  took  as  mbch  care  of 
the  child  as  reasonably  prudent  persons  of  the 
same  class,  and  in  the  same  situation  in  life, 
ordinarily  do,  then  the  parent  Is  not  to  be  held 
guilty  of  snch  negligence  as  will  defeat  his  ac- 
tion. 1  Shearm.  &  Kedf.  Neg.  4th  ed.  ^  72; 
O^FtaJieTty  v.  Union  R.  Co.  46  Mo.  70;  Fnck 
V.  8t.  Louie.  K.  G.  «ft  N,  R.  Co.  7fi  Mo.  642. 

The  negligence  of  the  parent  to  defeat  his  or 
her  action  must  be  the  proximate  cause  of  the 
injury.  Isabel  v.  Bannibai  A  St.  J.  R.  Co.  80 
Mo.  4»S. 

Unless  these  principles  of  law  are  adhered 
to,  the  poor  of  the  land  will  be  deprived  of  all 
benefit  of  the  public  schools  in  our  cities,  which 
cannot  be  reached  but  bypasalngOTerandalwg 
the  public  highways.  Bat  no  more  need  be 
aaid  upon  thia  aubject,  for  this  is  not  a  salt  by 
the  parent  or  guaralan. 
6L.R.A 


Appellant  contends  that  the  court  erred, 
under  the  modified  doctrine  stated  in  JSt&leon 
T.  Bannibai  <t  St.  J.  R.  Co.  67  Mo.  673.  There 
the  little  girl,  eight  years  old,  was  in  the  actual 
presence  of  the  father.  She  attempted  to  pass 
through  a  small  aperture  between  two  can 
standing  on  a  track,  and  at  a  place  which  was 
not  a  public  croaking,  and  was  injured  by  the 
cars  coming  together.  It  was  held  that  the 
negligence  of  the  father  should  be  imputed  to 
the  child  in  a  suit  by  the  child,  inasmuch  as 
the  father  was  present,  and  pointed  out  the 
place  for  her  to  go  through,  and  she  was  at- 
tempting to  follow  out  his  directions  when  in- 
jured. Of  the  cases  there  cited  that  of  O^ly 
T.  Boiton  Ott$-Lighi  Co.,  8  Gtray,  188,  was  one 
where  the  injury  seems  to  have  been  caused 
from  the  negligent  act  of  the  father. 

Id  Waite  v.  liorth  Eaetern  R.  Co.,  £1.  HI.  & 
El.  (96  Eng.  C.  L.)  728,  the  child  was  in  charge 
of  its  graodmotber. 

The  case  of  Ohio  &M.R.O0.  v.  &ra^n,  78 
111.  88,  Is  a  case  where  the  boy,  ten  years  old, 
was  traveling  with  his  father.  The  case  con- 
cedes that  the  negligence  of  the  parent  or 
guardian  having  charge  of  a  child  of  tender 
years  would  not  excuse  the  carrier  from  using- 
all  the  means  in  its  power  to  prevent  the  iu- 
Jury,  but  relieves  the  carrier  from  liability  for 
the  negligence  of  the  parent  when  the  parent's 
n^Hgence  is  the  proximate  cause  of  the  injun. 
"  ft  that  event,"  eays  the  court,  "it  lf>  not  the 
negligence  of  the  defendant,  but  of  the  party 
having  the  control  of  the  child;  and.  If  any 
liability  attaches  to  either  party,  it  must  be  to 
the  latter." 

The  girl  in  the  present  case  was  to  some  ex- 
tent the  protector  of  the  little  boy;  hnt  die  was 
a  child  only  herself,  and  it  ia  both  unreason- 
able  and  inhuman  to  say  that  she  filled  the 
position  of  a  parent  or  guardian.  It  might  as 
well  be  said  of  twin  children,  out  of  the  sight 
of  the  mother,  that  each  is  the  responsible 
guardian  for  the  other.  If  the  girl  was  tosome 
extent  negligent,  that  would  not  relieve  the  de- 
fendant from  the  exercise  of  due  care. 

The  St^aon  due  does  not  profess  to  disturb 
the  former  ruling  of  Ibis  court,  and  it  Is  believed 
has  never  been  so  regarded.  It  is  at  most  no 
more  than  an  exception  10  a  general  rule, 
and  must  stand  on  its  own  peculiar  circum- 
stances, and  ia  wholly  inapplicable  to  the  pres- 
ent case.  The  facts  as  In  that  case  stated  would 
indiotte  that  the  n^igence  of  the  father,  and 
not  of  the  defendant,  was  the  proximate  cause 
of  the  injury.  Tbe  court,  in  a  subsequent 
part  of  tbe  opinion,  after  stating  that  the  ques- 
tion of  negligence  was  one  for  the  Jury,  uses 
this  language:  "But  there  must  be  some  evi- 
dence on  which  to  base  instructions  to  a  Jury. 
After  a  careful  examination  of  the  testimony 
in  this  case,  aided  the  maps  in  the  record, 
we  have  been  anable  to  cooje^ure  in  what  re- 
spect it  is  claimed  tiiat  there  was  negligence  on 
the  ^art  of  the  defendant.  There  being  no 
negligence  on  the  part  of  the  defendant,  it  was 
no  more  liable  to  an  infant  than  an  adult;  so 
that,  after  all,  the  father's  negligence  was  tbe 
proximate  cause  of  tbe  injury;  and  that  case 
should  be  regarded  as  standing  on  this  gronnd 
and  no  other." 

It  follows  from  whM  has  bem  said  that  tbe 
court  did  not  err  in  its  ruling  upon  these  two 
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inBtrucUons.  Id  other  InstrucUoiu  asked  by 
the  defendsDt  the  juiOn  vere  told,  fa  cieir 
terms,  that  before  tbey  could  find  for  plaintitT 
he  must  prove  that  be  was  injured  in  direct 
consequence  of  the  Degligeoce  of  the  persoo  in 
charge  of  defendant's  car;  that  if  the  gripman 
was  using  ordinary  care  in  looking  out  and  at- 
tendioe  to  his  busiDeBB,  but  did  not  see  the 
pU4iiUff  In  dme  to  atop  the  ear  before  running 
over  him,  thm  there  was  no  n^gesce  on  his 


part;  and  that  ordinary  care  means  that  degree 
of  care  which  an  ordinarily  prudent  and  care- 
ful person  would  exercise  under  like  circum- 
stances. The  plaintiff's  iDstrucUon  is  in  ac- 
cord with  those  given  for  defendant,  and  no 
substantial  objection  is  made  to  them. 

2^  judgment    tJier^ore  affirmed. 

All  concur. 

Motion  for  reheariog  overruled. 
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Bichaid  FEABCE 
t. 

CITY  OF  DENVER,  Appt. 

{.—Colo.....) 

1.  FraeUoiuiof  ikdmy  wUlnoibereeos. 

iilroil  to  defeat  the  nuultat  Intention  of  (be 

putiea  toHoontnot 
8.  Peedato  dMTerwitpnrehaaw  of Injid 

separately  sold  on  tbe  some  day,  at  the  samepub- 
Ilo  Bale  of  town-site  lots  by  a  probate  Judge  as 
trustee,  muat  t>e  held  to  take  effect  at  the  same 
time,  and  be  construed  tOffetber  In  determining 
a  oonfllot  of  title  between  the  purohaaers. 
8.  Ad«edoirbuidiimmliiff»ereekM<me 
boundary  made  br  a  probate  Judge  as  trustee 
of  towD-slte  lots  under  Act  of  CoDgreea,  oonveys 
only  to  the  bank  of  the  creek,  where  at  the  same 
sale  ttM»  bed  of  the  creek,  which  bad  been  sepa- 
rately de8cm>ed  In  tbe  notice  of  sale.  Is  separate- 
ly sold  and  la  conveyed  fbe  same  day  to  another 
parch  MOT. 

(Novnnber&UBB.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Arapahoe  County 
in  favor  of  plaintiff  in  an  action  to  quiet  title 
to  a  certain  tract  of  land  covered  by  water,  and 
to  enjoin  defendant  from  asserting  any  claim 
thereto.  Reverted. 
Commisdoner's  oi^nion. 


Non.--nme,  oomputatton  of. 
Courts  will  always  adopt  that  construction  in  the 
oomputBtion  of  time  which  will  uphold  and  en- 
force, rather  tban  destroy,  bona  Me  transactiona 
and  titles;  and  whenever  it  la  neooasnry  to  prevent 
a  forfeiture  or  to  effectuate  the  (dear  Intention  of 
the  parties,  the  dia  a  quo  will  be  included;  other- 
wise it  will  be  exolnded.  ^vlor  v.  Brown,  6  Dak. 
886. 

When  an  act  Is  to  be  performed  within  a  given 
number  of  days  from  a  di^  meotloned,  the  rale  Is 
to  Include  one  of  tbe  two  days  meotloned,  and  to 
excdnde  the  other.  Be  Benate  Resolution,  ftColo. 
tOL 

Dakota  Code  Civ.  Proo.,  1 6,  providing  that  time 
shall  be  computed  by  excluding  the  flnt  day  and 
Including  the  last,  onlees  tbe  last  la  a  holiday^  only 
eatabltahea  a  rule  as  to  matten  of  practice  In  the 
Territory,  and  has  no  application  to  the  computa> 
tlon  of  time  during  which  the  title  of  an  Indian 
under  a  patent  from  the  United  States  Is  InaUen- 
able.  Taylor  v.  Brown,  supra. 

In  ttie  computatloofof  time  upfm  service  of  no- 
tice of  trial  In  the  dlstrlot  court,  the  day  ot  service 
isexcludedand  tbe  first  day  of  Uie  term  Intfluded. 
State  V.  Weld,  811  Hlnn.  m. 

«L.aA. 


Btatement  by  PattlwiB,  C: 

The  plaintiff  alleges  in  his  complaint,  which 
was  filed  April  3, 1B84,  that. he  was  then,  and 
for  a  long  time  bad  been,  seised  in  fee  of  a  par- 
cel of  land  situated  in  the  City  of  Denver,  de- 
scribed as  follows:  "All  that  certain  piece  of 
land  lying  between  the  western  line  of  lot  num- 
bered nine  (9)  and  Cherry  Creek  and  the  north- 
em  line  of  Lawrence  Street,  in  the  block  num- 
bered seventy-one  (71),  in  the  east  division  of 
the  Citv  of  Denver,  excepting  a  strip  adjoining 
the  said  lot  D,  in  said  bk>ck  71,  which  is  four 
feet  in  width,  fronting  on  Lawrence  Street,  and 
extending  back  of  equal  width  to  the  full  depth 
of  said  lot  9." 

He  further  alleged  peaceable  and  undisturbed 
possession  of  the  premises  described,  and  the 
erection  and  occupation  of  valuable  improve- 
ments thereon;  that  defendant  claimed  some 
interest  In  the  premises,  and  had  advertised  to 
sell  tbe  same.  He  prays  that  he  may  be  ad- 
judged to  be  the  owner  of  said  premises,  and 
that  the  western  boundary  thereof  be  declared 
to  be  "the  thread  of  the  stieam  in  Cheny 
Creek,"  and  that  defendant  be  enjoined  from 
asserting  any  right,  title,  interest  or  claim  in 
tbe  premises,  etc  The  defendant  denied  each 
and  every  allegation  of  the  complaint  specifi- 
cally, and  alleged  ownership  of  tbe  prem&es  in 
fee  simple,  and  tbe  right  to  the  immediate  pos- 
session thereof.  The  case  was  tried  to  the 
court,  and  resulted  in  a  judgment  in  favor  of 


The  general  rule  Is  that. when  time  fa  to  be  com- 
puted from  a  date  on  which  an  act  ii  done,  that 
day  will  be  excluded.  Togel  v.  State,  ft  West.  Bep. 
048, 107  Ind.  874. 

The  day  on  which  an  act  Is  done  Is  e^nded, 
when  computation  Is  to  be  made  from  aiicb  an  act 
(Leeter  v.  Garland,  15  Tee.  Jr.  248;  DowUng  v.  Foz- 
Rll,  1  Ball  t  B.  198;  Homan  v.  LisweU,  6  Cow.  666: 
PorUand  Bank  v.  Maine  Bank.  11  Mass.aM;  Bigelow 
V.  WOlBOn,  1  Pick.  485;  Wiggln  v.  Peters,  1  Met.  l»i 
Coroell  V.  Houlton,  8  Danio,  12;  lang  v.  Phillips,  ST 
Ala.  811;  Kimm  v.  Osgood,  19  Uo.  60;  Bands  v. 
Lyon,  18  Conn.  18;  Campbell  v.  Intemat.  L  Ins. 
Soole^,  4  Bosw.  288>;  Inoluding  It:  Bex  v.  Addet^ 
ley,  Dong.  488;  Norrls  v.  The  Hundred  of  Oawtry. 
Hob.  1»,  Castle  v.  Bnrdltt.  8  T.  B.  623;  Glaoslng- 
ton  V.  Rawlins,  8  Bast,  407;  Hampton  v.  BrenxeUer, 
2  Browne,  18;  Presbrey  v.  Williams,  16  Haas.  US; 
i^man  v.  Qark,  4  Blackf.  8S^  Wataon  v.  Pean.  S 
Camp.  S94;  Pugb  v.  Duke  of  Leeds,  Oowp.  n4; 
WindstH'  V.  China,  4  He.  288. 

Time  from  and  after  a  given  day  exdudee  that 
day  (Blgelow  v.  Witoon,  supro;  Pyle  v.  Haulding. 
7  J.  J.  Harsh.  SOSk  Jacobs  v.  Gtsham.  1  Blackf.  882; 
Band  v.  Band,  4  N.  B.  287;  Brown  v.  Chambersburg 
Bank.  8  Pa.  200;  Lorent  v.  South  Ooroilna  Ins,  Co. 
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the  appellee,  declaring  htm  to  be  the  owner  of 
the  premises  describea,  and  that  the  westerly 
boundary  of  said  tract  "is  the  thread  of  the 
stream  in  Cherry  Creek,  subject  to  the  perpet- 
ual right  of  the  defeodantand  tbepubiicto  the 
use  of  said  stream,  for  the  flowage  of  itB  nat- 
ural waters,  and  1o  remove  obstmctions  from 
the  body  thereof,"  eta  From  this  judgment 
appellant,  the  City  of  Denver,  appealed  to  this 
court. 

Mr.  James  H.  Brown,  City  Atiy.,  ior  ap- 
pellant: 

Into  all  contracts,  whether  made  between 
States  and  individuals  or  between  individuals 
only,  there  entq-  conditions  superinduced  by 
the  pre-existing  and  higher  authority  of  the 
laws  of  nature,  of  nations  or  of  the  commu- 
nity to  which  the  parties  belong.  They  are  eJ- 
wa;s  presumed,  and  must  be  presumed,  to  be 
known  and  recognized  by  all,  are  binding  upon 
all,  and  need  never,  therefore,  be  carriM  into 
express  stipulation,  for  this  could  add  nothing 
to  their  force. 

Tunker  v.  IfiOaU,  1  Colo.  B51. 

The  presnmption  of  title  to  the  center  of  a 
highway  doea  not  preraU  if  it  appears  that  the 
grantor  did  not  own  the  highway;  but  the  deed 
will  be  satlafledbyatitleeztendlngto  the  road- 
Bide. 

Dunham  v.  Wilhami,  87  N.T.  861;  Bliaa  v. 
Johnton,  78  N.  Y.  539.  See  also  BodeaitU  t. 
Baldwin,  6S  HI.  19;  Stoip  v.  Hayt,  44  III.  319. 

Mr.  John  L.  Jerome,  for  appellee: 

The  testimony  is  conclusive  that  when  plain- 
ttfTs  grantor  purchased,  the  probate  jjudge  still 
retained  the  title  to  the  unsold  portion  of  the 
bed  of  the  stream.  Under  such  cinnunstances 
it  was  perfectly  proper  to  show  by  parol  which 
land  waa  sold  first. 

Wharton.  Er.  %  977;  Greenl.  Ev.  286. 897; 
Birker  v.  SreU,  \  Freem.  (K.  B.)  251;  Monte- 
Utttv.  At/ltrt<m,Q Colo.  324;  Louimilte  v.i^ri*- 
mcut/t  Sod.  Bank,  104  U.  3.  469  (26  h.  ed.  776); 
Ffvnkett  Bitton,  4  Del.  Ch.  198,  4  Hoast. 
888. 

The  01^  of  Denver  in  bidding  upon  the  bed 


of  the  stream,  which  was  sold  last,  waa  ctaareed 
with  notice  of  what  had  been  previously  9mA. 
The  party  buying  last  took  what  was  left. 
Gould,  Waters,  §  196. 

From  1872  to  the  publishing  of  this  adver- 
tisement in  1884  the  appellant  and  his  grantor 
were  in  the  undisputed  possession  of  thefr  prop- 
erty. This  coostant  poweaslon  both  before  and 
after  the  Ipurchaae  nrom  (be  probate  judge, 
and  the  condition  of  ibe  ground  when  sold,  are 
strong  indications  of  ^e  iDtentl<HiB  of  the 
parties. 

Baird  v.  Fortune,  7  Jur.  N.  8.  938;  Greenl. 
Ev.  8  267.  note  1;  2  Phill.  Ev.  p. 731,  not«,  734; 
Gould,  Waters,      28,  37. 

We  have  established  our  right  under  the  Stat- 
ute of  this  State  by  andiaputed  poasesrion  un- 
der claim  and  color  of  title  made  in  good  &1th 
for  more  than  five  years. 

Gen.  Stat,  g  2186. 

PattiaoB,  C. ,  delivered  the  foUowiug  (pin- 
ion: 

The  issue  between  the  parties  in  this  case  In- 
volves the  title  to  so  much  of  the  premises 

above  described  as  lie  between  the  easterly  baidE 
of  Cherry  Creek  and  tbe  thread  of  the  stream. 
No  other  Question  is  discussed  by  counsel.  The 
solution  01  this  question  requires  consideration 
of  the  history  of  the  title  to  the  premises,  and 
a  construction  of  the  conveyances  under  which 
the  parties  claim.  This  history  must  be  looked 
for,  not  only  in  the  evidence  and  in  tbe  deeds 
of  conveyance  set  forth  in  the  record,  but  also 
in  the  statutes  of  the  United  States  and  of  this 
State,  relating  to  town  sites,  which  were  in 
force  at  tbe  time  the  deeds  were  executed 
and  delivered.  The  first  enactment  of  Con- 
gress was  approved  May  28,  1844,  and  was  en- 
titled "An  Act  for  the  Belief  of  the  Citizens 
of  Towns  upon  the  Lands  of  the  United  States, 
under  Certain  Circumstances."  This  Act  pro- 
vided for  entry,  under  the  laws  of  the  United 
States,  by  the  corporate  authorities,  or,  if  not 
inairporated,  by  the  county  judge  of  the  county 
in  which  tbe  town  was  situated,  of  any  portion 
of  the  surveyed  public  lands  occupied  as  a 


1  Nott  ftMoG.Ga!),andbuflade8aielast  day  of  the 
specified  period.  Sheets  v.  Selden.  (B  U.  8. 2  Wall. 
177  (17  L.  od.  mu 

There  is  no  ireaenil  rule  Id  computlnff  time  from 
an  act  or  event  that  tbe  day  la  to  be  inclusive  or 
exelnalve.  Itdependa  on  the  reason  of  tiie  thln^ 
■oooniinirtotbeolroumBtanoes.  Lester  v.  Qarland. 
15  Tee.  Jr.  248. 

Fractions  of  a  day  not  reoopnlud. 

Sunday  and  fraotiona  of  a  day  are  not  tegarded. 
HcOUl  V.  Bank  of  U.  B.  S5  U.  8. 12  Wb«at.  Ul  {6  L. 
ed.  711);  Columbia  T.  Go.  v.  Haywood,  10  Wend.  42S; 
Hughes  V.  PattoD,  12  Wend.  SB^  Bnsk  V.  Tan  Ben- 
BChoteo,  1  How.  Pr.  1«. 

The  doctrine  that  In  law^tbere  Is  no  fniotion  of  a 
day  la  a  mere  l^ral  Sctloa,  and  Is  one  only  mb 
modo,  and  In  a  limited  sense,  whenever  It  will  pro- 
mote the  purposes  of  substantial  justice.  Ke  lUoh- 
ardson,  2  Story,  671, 6  Law  Rep.  a02. 

The  law  does  not  In  general  take  cognizance  of 
the  fractions  of  a  day;  but  the  oourta  may  do  so 
when  Bubstantial  justice  requires  It.  LouisvlUe  V. 
Portsmouth  ?av.  Banlc,  IM  IT.  8. 409  (SO  L.  ed.  TTSt. 

Fractions  of  a  day  are  not  regarded  ezoept  for 
tbe  purpose  of  guarding  against  Injuatlce.  BJy- 
denburgfa  X.  Cotheal,  4  N.  Y.  418. 5  How.  Pr.  200, 8 

6L.aA. 


Code  Rep. SU;  Jonea  V.Porter, 4 How.  Pr.  90^  Rbr; 
T.  St.  Mary.  1  Bl.  A  «.  SIS,  1 C  L.  R  UR,  17  Jur.  SU, 
aL.  J.  N.  C.IOB. 

Where  a  Judgment  was  entered  on  the'same  day, 
but  after  tbe  death  of  the  defendant  debtor,  ttw 
legal  flotlon  ^t  tliere  are  bo  fractions  at  a  dar 
doea  not  apply;  and  tbe  Judgmmt  la  not  entitled  to 
priority  of  payment  out  of  the  proceeds  of  a  sale 
of  land  over  the  claims  of  general  credlton.  Ool- 
lioB  V.  SIoKee  (Pa.)  5  Cent.  Rep.  179. 

The  law  irfll  t^ce  notloe  of  ftaotlona  of  a  day 
when  the  preolee  hour  becomes  material,  aa  In  as* 
oertaJnlngthepriorltyof  liens.  Haden  t.  Budden- 
Biok.48How.  Pr.241. 

Where  It  Is  neceesary  to  show  which  of  two  events 
first  took  place  the  court  may  enter  Into'the  ques- 
tion of  the  fraction  of  a  day;  therefore  the  ooun 
wIU  regard  the  particular  hour  at  which  a  defend- 
ant dies,  so  as  to  see  wbethw  execution  Issued  pre- 
viously to  his  demise.  Oilck  v.  Smith.  8  DowL  Pr. 
Gas.  K)7. 

Id  the  computation  of  time  preeorlbed  by  consti- 
tutional or  statutory  provisions  for  the  perform- 
ance of  offlctal  acts,  the  general  rule  la  that  frac- 
tions of  a  day  are  not  to  be  noticed,  but  raoh  fiao- 
tlon  is  be  considered  In  the  computation  as  a  fidl 
day.  Benate  Resolution,  0  Odo.  8EB. 
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town  site,  in  trust,  for  tbe  use  and  benefit  of 
the  occupants  thereof.  It  was  provided  that 
the  execution  of  the  trust  should  be  under  reg- 
ulations to  be  prescribed  hy  the  legislative  au- 
thority of  the  State  or  Territory  in  which  the 
town  was  located.    Laws  1844,  p.  13. 

May  38,  1864,  by  an  Act  eotilled  "An  Act 
for  tbe  Belief  of  the  Citizens  of  Denver,  in  the 
Tenitory  of  Colorado,"  tbe  Act  last  cited  was 
so  extended  as  to  "authorize  tbe  probate  judge 
of  Arapahoe  County,  in  the  Temtory  of  Colo- 
rado, to  enter  at  the  minimum  price,  in  trust 
for  the  several  use  and  benefit  of  tlie  rightful 
occupants  of  said  land,  and  the  bona  fide  own- 
ers of  the  improvements  thereon,  according  to 
their  respective  interests,"  certain  legal  subdi- 
Tidonaca  land,  which  are  particularly  described 
In  tbe  Act.   Laws  1864,  j>.  94. 

Punuaot  to  this  Act,  James  Hall,  then  pro- 
bate judge  of  Arapahoe  County,  entered  at  tbe 
land  office  in  Denver  the  lands  described  in  tbe 
Act.  By  au  Act  of  tbe  Legislature  of  Colorado 
Territory,  approved  Marco  11.  1864,  tbe  con- 
duct of  the  trustee,  in  tbe  execution  of  the 
trust,  was  regulatra  and  prescribed.  Seas. 
Laws  1864,  p.  18fi. 

Section  4  of  that  Act  provided  "that  each 
and  every  person  or  association  claiming  any 
portion  of  said  lands  should  make  a  statement 
in  writing,  within  a  specified  time  designated, 
describing  tbe  lands  claimed,  and  their  specific 
right  or  interest  tbereio."  This  section  further 
provided  that  "all  persons  failing  to  sign  and 
deliver  such  statement  within  tbe  time  specffled 
in  tbis  section  shall  be  forever  barred  the  right 
of  claiming  or  recovering  such  lands,  or  any 
interest  or  estate  therein,  or  in  any  part,  parcel 
or  share  thereof,  in  any  court  of  law  orequity." 

Under  tbe  provisions  of  these  several  legisla- 
tive enat^meota,  Jamea  Hall,  as  [Hrobate  judge, 
and  bis  successors  in  office,  undertook  tbe  exe- 
cution of  tbe  trust.  In  1872  tbe  trust  remained 
unexecuted  in  respect  to  many  parcels  of  land, 
including  the  premises  in  controversy  in  tbis 
actloti. 

By  an  Act  of  the  Legislature  approved  Feb- 
ruary 8.  1873,  provision  was  made  for  tbe  sale 
of  all  town  lots,  or  the  parcels  of  land  which 
had  not  theretofore  been  sold.  S^.  Laws  1873, 
p.  191.  By  tbe  provisions  of  this  Act  tbe  pro- 
bate judge  was  required  to  make  "a  list  of^  all 
town  lots  or  parcels  of  land  ...  to  which 
no  person,  araociation  of  persons,  or  body  cor- 
porate, except  the  City  of  Denver,  filed  any 
claim  with  tbe  prolMte  judge  of  said  coun^, 
on  or  before  tbe  9th  day  of  August.  1865."  By 
the  sixth  section  of  the  Act  he  was  further  re- 
quired "to  give  ten  days'  prevlons  notics,  in  a 
daily  newspaper  published  in  said  City,  of  the 
time  when  be  would  commence  mtmng  such 
list."  By  tbe  second  section  he  was  reouired. 
"immediately  upon  the  preparation  of  said  list, 
to  advertise  said  lots  ancf  lands  for  sale,  in  some 
newspaper  published  in  said  Citv,  for  sixty 
days,  at  public  vendue,  (o  tbe  hignest  bidder, 
for  cash  in  hand."  Section  4  provided  for  the 
execution  and  delivery  of  deeds  to  tbe  purchas- 
er or  purchasers  of  the  lots  or  lands  sold  by 
virtue  of  the  Act. 

Pursuant  to  the  provisions  of  this  Act,  Henry 
A.  ClouKi).  probate  judge,  in  the  month  of  Oc- 
tober, 1873,  sold  and  conv^ed  to  the  grantor 
of  appellee  the  premises  above  descifbed,  for 

6  L.  R.  A. 


the  sum  of  |31.  The  several  Statutes  above 
mentioned,  and  the  steps  taken  under  them  in 
the  execution  of  the  trust,  are  recited  in  the 
deed  of  conveyance.  Tbe  deed  bears  date  Oct- 
ober. 18,  1872.  was  acknowledged  November 
1,  and  recorded  November  7,  1872. 

Upon  tbe  same  day,  pursuant  to  the  same 
Statute,  in  execution  of  the  same  trust,  and  at 
tbe  same  sale,  Clough  sold  and  conveyed  to 
the  appellant,  for  tbe  sum  of  $6,050,  a  parcel  of 
land  described  as  follows:  "The  whole  of  the 
bed  of  Cherry  Creek,  as  the  same  is  marked 
and  defined  on  the  map  of  said  City,  as  per  sur- 
vey of  F.  J.  Ebert,  from  the  point,  where  the 
same  intersects  the  south  line  of  the  old  bed  of 
the  South  Platte  River,  to  the  point  where  the 
same  intersects  the  south  line  of  said  section  88, 
save  and  except  such  parts  and  parcels  thereof 
as  may  have  been  heretofore  deeded  by  any 
probate  judge  since  the  entry  of  said  land  in 
trust,  as  aforesaid,  and  save  and  except  parcels 
of  land  eighty  feet  in  width  conaectlng  the  fol- 
lowing streets  in  East  and  West  Denver,"  etc. 

Tbe  exceptions  need  not  be  recited.  This 
deed  was  dated  October  18, 187S,  was  acknowl.' 
edged  October  80,  and  recorded  October  81. 
1872,  and  contains  tbe  same  recitals  as  (he  deed 
to  appellee's  grantor. 

It  appears  from  the  evidence  that  the  notice 
of  sale  m  wbich  both  of  the  parcels  of  land 
were  mentioned  was  read  before  tbe  sale.  Both 
deeds  designate  tbe  lands  conveyed  as  a  portion 
of  tbe  land  described  io  tbe  notice.  The  righta 
of  the  parties  io  the  premises  depend  enorely 
upon  the  leral  eftect  to  be.given  to  tbeae  con- 
veyances. The  question  in  the  case  ia  one  of 
construction. 

The  inference  is  clear  that  the  probate  judge 
intended  to  (M)nvey,  and  appellant  intended  to 
acquire,  all  of  tbe  bed  of  Cheny  Cieek  wbich 
bad  not  theretofore  been  conveyed.  To  ac- 
quire control  of  the  bed  of  Cherry  Creek,  as 
defined  by  the  Ebert  survey,  had  long  been  the 
settled  policy  of  tbe  municipal  authorities. 
This  policy  is  clearly  disclosed  by  the  record, 
and  by  the  statutes  which  were  in  force  at  tbe 
time  tbis  sale  was  bad. 

By  8D  Act  approved  February  10,  1866,  tbe 
City  was  authorized  to  "define  and  fix  tbe 
boundaries  of  the  channel  of  Cherry  Creek 
within  the  corporate  limits  of  [the  City;  to  re- 
move obstructions  therefrom;  and  to  prevent 
persons  from  obstructing  the  same."  Pursuant 
to  this  Act,  and  on  June  33,  1806,  by  formal 
resolution,  the  plat  of  tbe  City  made  by  F.  J. 
Ebert  was  approved  and  ludered  to  be  filed  for 
record  in  the  office  of  die  recorder  of  Arapahoe 
County.  By  an  ordinance  thereafter  enacted 
tbe  channel  of  the  bed  of  Cherry  Creek,  within 
the  corporate  limits,  was  declared  to  be  a  pub- 
lie  place;  anditwasfurther  declared  to  be  "un- 
lawful fo  place  any  wall,  building,  fence,  dike, 
earth,  manure,  garbage  or  other  obstruction  in 
oi-  upon  tbe  same." 

By  an  Act  of  tbe  Legislature  approved  Feh- 
ntnry  9,  1873,  it  was  provided  that  "the  said 
city  council  ^all  have  power  and  authority  to 
condemn,  and  appropriate  io  fee  to  tbe  use  of 
tbe  City,  the  stnp  of  land  within  tbe  bed  of 
Cherry  Creek  as  defined  by  tbe  dty  council," 
etc.   Sesa.  Laws  1872,  p.  207. 

In  tbe  light  of  tbe  Btatates,  resolutloD  and 
ordinance  dted,  it  Is  clear  that  appellant  la- 
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tended  to  purchase  the  bed  of  Cherry  Creek 
for  the  benefit  of  the  public.  Itise^jaallyclear 
that  it  was  the  intention  of  the  trustee,  at  the 
time  the  sale  was  made,  to  conve;  to  the  City 
all  of  the  bed  of  the  stream,  title  to  which  re- 
mained in  him.  It  (0U0W8  that  the  trustee 
must  have  intended  to  coDvey  to  appellee's 
grantor  a  parcel  of  land  bounded,  not  by  the 
thread  of  the  stceani,  but  by  the  bank,  as  de- 
fined by  the  Ebert  survey.  Can  effect  be  given 
to  this  intention  by  a  construction  of  the  deeds 
whidh  will  not  violate  settled  principles  of  law? 

In  this  connection,  the  first  qnesuon  suKgest- 
ed  is.  At  what  time  did  these  deeds  take  affect? 
The  deeds  brar  date  the  same  day.  In  the  ab- 
sence of  evidence  to  the  contrary,  it  is  an  ele- 
mentary principle  that  deeds  and  other  written 
iostruments  shall  take  effect  as  of  the  day  of 
th^r  date.  Appellee  was  permitted  to  prove 
that  the  bed  of  Cherry  Creek  was  sold  last. 
This  evidence  was  objected  to  by  appellant's 
counsel;  but  the  objection  was  OTerruled,  and 
the  evidence  admitted  f  n  support  of  the  descrip- 
tion. 

The  theory  of  counsel  appears  to  have  been 
that  he  could  show  by  parol  that  the  deed  to 
appellant  did  not  convey  the  portion  of  Cherry 
Creek  in  question,  because  expressly  excepted 
from  Its  operation  by  the  following  language: 
"  Except  such  parts  and  portions  thereof  as 
may  have  been  heretofore  deeded  by  any  pro- 
bate Judge,"  etc.  The  theory  is  clearly  a  mis- 
taken one.  Upon  inspection  of  the  deed,  it  is 
apparent  that  this  exception  bad  no  relation 
whatever  to  lands  which  were  deeded  pursuaot 
to  the  sale.  'The  evidence  was  immaterial,  ex- 
cept, perhaps,  as  it  might  bear  upon  a  question 
sugg^ted  by  some  of  the  autfaoriUes  dted  by 
appellee's  counsel;  that  is,  whether  the  case  ia 
one  in  which  the  law  should  regard  fractional 
parts  of  a  day.  The  question  Is  not  discussed 
by  counsel,  and  allusion  is  made  to  it  here  in 
response  to  the  suggestion  contained  in  tbe  au- 
thorities cited,  as  above  stated,  and  for  no  other 
reason.  If  considerations  of  the  relations  of 
the  parties  to  each  other  and  to  the  premises  in 
controversy  could  be  disregarded,  and  tbe  con- 
struction of  the  deeds  was  dependent  solely 
upon  the  order  of  the  sale  of  theee  parcels  of 
lud,  then,  as  tbe  deeds  bear  the  same  date,  the 
question  might  become  important.  Gknerally 
speaking,  the  law  regards  the  day  in  its  entire- 
ly, and  will  not  take  cognizance  of  any  frac- 
tional  part  thereof.  The  role  is  stated  in  Loui*- 
vau  V.  PbrttnuntiA  8av.  Bank,  104  U.  8.  499 
(26  L.  ed.  776],  asfolbws:  "When  necessary 
to  determine  conflicting  rights,  cnnrtsof  justice 
will  take  cognizance  of  the  fractionsof  a  day." 

Mr.  Jtutiee  Lawrence,  in  Oronenor  v.  Ma- 
gill,  87  111.  330,  says:  "It  is  true  that  for  many 
piuposes  the  law  knows  no  division  of  a  day; 
but.  whenever  it  becomes  important  to  the  ends 
of  jurtice,  or  in  order  to  decide  upon  conflict- 
ing Interests,  the  law  will  look  into  fractions 
of  a  day  as  readily  as  into  the  fractions  of  any 
other  unit  of  time.    2  Bl.  Com.  140,  notes. 

"The  rule  is  purely  one  of  convenience,  which 
must  give  way  whenever  the  rights  of  parties 
require  It."   Smith  v.  JeJf«noH  Co.  10  Colo.  17. 

Assuming  this  definition  to  be  consonant  with 
sound  reasoning,  It  Is  certain  tiiat  the  ends  of 
tusUce  can  never  require  that  the  law  depart 
nom  tiie  ordlnaiy  rale,  and  recognize  a  ITrac- 
6L.B.A. 


tion  of  a  day,  to  defeat  tlie  manifest  intention 
of  the  parties.  As  has  already  been  said,  tbe 
intention  of  the  parties  is  clearly  established  by 
tbe  record. 

For  the  purpose,  therefore,  of  construing 
these  deeds,  their  date  may  be  conddered  as 
tbe  time  when  they  went  into  efFect;  and,  as 
they  were  dated  tbe  same  day,  they  must  be 
deemed  to  have  taken  effect  at  the  same  time. 
Upon  the  oral  argument  it  was  contended  that, 
as  appellant's  deed  was  first  acknowledged  and 
recorded.  It  must  be  deemed  to  have  taken  ef- 
fect first.  Thetitneof  record  is  not  slgniflcant, 
because  appellee's  grantor  does  not  amiear  to 
have  been  a  subsequent  purchaser  within  the 
meaning  of  the  Statute.  It  is  undoubtedly 
true,  however,  that  titie  does  not  pass  until  the 
deed  is  actually  delivered.  The  deed  to  appel- 
lant was  acknowledged  October  SI;  that  to  ap- 
pellee on  November  1.  It  bas  been  held  that, 
in  the  absence  of  other  evidence,  there  is  no 
presumption  of  the  delivery  of  a  deed  prior  to 
tbe  acknowledgment.  BlaneAard  v.  lyler,  12 
Mich.  889. 

It  is  not  necessary  to  the  dedston  of  this  case, 
however,  to  pass  upon  this  question.  It  is  suf- 
ficient to  hold  that  the  deeds  took  effect  at  the 
same  time.  They  must  therefore  be  considered 
toKcther. 

The  question  of  the  construction  of  the  deeds 
will  now  be  considered.  "In  construing  deeds, 
courts  endeavor  to  place  themselves  in  the  po- 
sition of  the  parties  at  the  time  of  tbe  convey- 
ance, in  order  to  ascertain  what  is  intended  to 
be  conveyed."   Tiedeman,  Real  Prop.  §  828. 

This  is  elementary.  It  is  also  an  elementary 
principle  that  "in  the  case  of  non-tidal  waters, 
also,  a  deed  vhlch  describes  the  land  as  bound- 
ed by  the  water  conv^s,  prima  fode.  as  far  as 
the  grantor  owns."   Gould,  Waters,  g  196. 

In  this  case,  therefore,  as  the  title  to  the  prem- 
ises in  controversy  was  vested  in  Clougfa,  as 
trustee,  the  description  contained  in  the  deed 
to  appellee's  grantor  prima  facie  carried  the 
boundary  to  the  thread  of  the  stream.  In 
descriptions  of  this  nature  the  stream  is  the 
monument,  and  the  thread  of  the  stream  the 
boundary.  The  language  of  the  description, 
however,  is  but  prima  facte  evidence  that  the 
grant  or  deed  is  intended  to  convey  all  that 
me  grantor  owns.  It  is  but  a  presumption. 
Whether  this  presumption  shall  prevail  is  in 
all  cases  to  be  determined  by  a  consideration 
of  the  language  used  by  the  parties,  and  such 
surrounding  circumstances  as  are  proper  to  be 
consideredinBScertainiagtheirintention.  Buck 
V.  Squiert.  22  Vt.  484. 

In  Dunham  v.  WiUiams,  87  N.  Y.  261,  it  is 
held  that  "a  deed  bounded  on  a  highway  pri- 
ma facie  carries  tbe  title  of  the  grantee  to  tbe 
center  of  the  road,  on  the  assumption  that  the 
grantor  owned  it;  but,  if  it  appear  to  have  been 
owned  tnr  another,  the  terms  of  the  deed  are 
satisfied  by  a  title  extending  only  to  the  road- 
side." 

In  the  course  of  the  opinion  in  this  case,  Por- 
ter, J.,  says:  "The  presumption  in  favor  of  an 
adjacent  proprietor,  and  of  his  successors  in 
interest,  la  not  a  premmptio  juris  et  dejure,  but 
yields  to  other  e^ence,  dis^adng  the  grounds 
upon  whldi  It  rests.  Tbe  effect,  in  this  reject, 
of  a  riven  deed  depends  on  the  actual  state  of 
the  title." 
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Applying  the  pilndple  above  stated  to  the 
case  at  bar,  it  is  clear  that  tbe  effect  to  be  given 
to  the  deed  relied  on  hy  appellee  dependa  upon 
the  state  of  the  title  to  tbe  bed  of  tbe  stream  at 
tbe  time  the  deed  was  made.  By  a  deed  shown 
to  hare  taken  effect  at  the  same  moment  of 
time  of  which  appellee's  srantor  must  be  as- 
sumed to  have  had  notice,  tbe  bed  of  tbe  stream 
was  conveyed  to  appellant.  Its  effect  upon  tbe 
rights  of  the  parties  is  the  same  as  if  It  bad 
b^n  made  lone  prior.  It  cannot  be  contended 
that,  if  the  bed  of  Cherry  Creek  bad  been  sold 
and  conveyed  prior  to  this  time,  the  description 
of  the  deed  rehed  upon  by  appellant  would  not, 
in  tbe  language  above  cited,  be  "satisfied  by  a 
title  extending  to"  the  bank  of  tbe  stream. 

In  Chicago  v.  Bumtey,  87  111.  318,  it  is  held: 
"Notwitfastandinr  the  general  presumption  tiiat 
a  conveyance  of  land  bounded  on  a  street  or 
highway  carries  the  fee  in  the  street  or  high- 
way to  the  center  thereof,  the  owner  may  con- 
vey tbe  adjoining  land,  without  the  soil  under 
tbe  street  or  highway.  It  is  but  a  presumption 
that  may  be  rebutted  by  circumstances  incon- 
sistent withit."  8tolp-v.Bofit,Ul\\.219;Iiock- 
v>eU  V.  Baldwin,  53  HI.  20;  S/oit  v.  Mott,  68  N. 
T.84S. 

Aj^in,  that  it  is  competent  for  an  owner  of 
land  bounded  upon  an  unnavtgable  stream  to 
divide  the  bank  from  the  bed  of  the  stream  is 


well  settled.  Smith  v.  Ford,  48  Wis.  11<^164; 
Normm  v.  GM^ths,  65  Wis.  609. 

Tbls  the  probata  judge  intended  to  do  by  the 
sale  made  under  the  Act  of  1873.  The  bed  of 
Cherry  Creek  was  divided  from  the  parcels  of 
land  bounded  by  tbe  stream,  and  described  sep- 
arately in  the  notice  of  sale,  sold  separately  at 
the  Bsle;  and  was  intended  to  be  separately  con- 
veyed. The  deeds  most  be  so  construed  as  to 
give  effect  to  this  intention.  The  presumption. 
Based  upon  the  language  of  the  description, 
upon  which  appellee  relies,  must  be  deemed  to 
be  overcome  by  the  proof  of  circumstances  in- 
consistent with  it,  within  tbe  meaning  of  tbe 
authorities.  Tbe  westerly  boundary  of  appel- 
lee's land  must  therefore  be  held  to  be  tbe  east- 
erly bank  of  Cherry  Greek,  as  defined  hy  the 
Ebert  survey,  and  not  the  thread  of  the  stream. 

Tbe  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  a  decree  In 
conformity  with  this  opinion. 

Richmond  and  Reed,  CO.,  concur. 

Per  Cnrlaaii 

For  the  reasons  stated  In  the  foregoing  opin- 
ion the  judgment  of  the  court  below  is  reti»md. 

Mr.  Jtuttca  EUlott.  having  presided  at  the 
trial  in  the  court  below,  did  not  paitidpste  in 
this  decision. 


IOWA  SUPREME  COURT. 


Robert  WYHORE,  Admr.,  etc.,  of  Artemus 
BmiUi,  Deceased,  A^t., 
e. 

MAHASKA  CODNTT. 


(....Iowa.....) 

\m  Wbere  a  ehlU  rafltes  penoBAl  in- 
JotlM  tbroDffh  another^  neffUgenoe,  tbe  oon- 

Kom.— Doctrine  of  eontn£tttorii  ntfjUgence  of  parent 
or  ffuordfan  imputed  to  cftfld. 

Tbo  doctrine  of  imputed  negllffenee  In  the  case 
of  injury  or  death  of  cbildren  has  been  the  subject 
of  much  controversy  and  has  bueuaomeirbat  modi- 
fied instates  whiob  have  adopted  it.  8o  In  nilnolB, 
under  Its  doouine  of  comparative  ne^Uffence,  the 
deoWoDS  have  been  both  ways.  BeenoC«  to  Chicago 
City  B.  Co.  V.  BoblnBon,  4  L.  B.  A.  128;  Cleveland 
Boiling  Hills  Co.  V.  Corrigan,  8  L.  R.  A.  386,  note. 

If  the  child  be  not  able  to  Judge  for  Itself  wheth- 
er or  not  tbe  place  Is  one  of  danger.  It  Is  held  to  be 
the  daty  of  Its  parents,  or  those  having  chaarge  of 
the  child,  to  Judge  for  It;  and  tf  they  n^Jeot  this 
duty,  their  blame  must  be  imputed  to  and  auHered 
by  the  child.  Hartfleld  v.  Roper,  Zi  Wend.  816: 
Hangam  v.  Brooklyn  B.  Co.  88  N.  T.  Ihl  r. 
Forty-Second  Street  ft  Q.  Btreet  F.  R.  Co.  47  N.  Y. 
817,  GeS;  Holly  v.  Boston  Gas-LIgtat  Co.  8  Gray,  188- 
182;  Wright  v.  Maiden  b  M.  B.  Co.  4  Allen,  283; 
Lyacfa  V.  Smith,  101  Haas.  6S;  Messenger  v.  Denpie, 
197  Mass.  197:  Callahan  v.  Bean,  8  Allen.  401;  Pitte- 
burgb.  Ft.  W.  ft  C.  B.  Co.  v.  Vinlng,  Xt  Xnd.  5^  La- 
fayette ft  I.  B.  Co.  V.  Huthnan,  2S  Xnd.  !87:  Jelter- 
sonviUe,  H.  ft  I.  B.  Co.  v.  Bowen,  40  Ind.  US;  Bhearm. 
ft  Bedf .  Neg.  I  48;  Brown  v.  European  ft  N.  A.  R. 
Co.  66  Me.  884;  Leslie  v.  Lewleton.  88  Me,  468;  Bwen 
V.  Chicago  ft  N.  W.  K.  Co.  38  Wl8.  S18^  Toledo. 
W.  ft  W,  B.  Co.  V.  Orable,  88  lU.  44L 
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tributory  negUgmioe  or  wrongful  aot  of  his 
parent  without  vfriitlon  on  bis  part  Is  not  Imput- 
able to  him. 

8.  The  liyfat  of  recovery  in  flavor  of  the 
estate  a€»  child  killed  by  anotlwr's  negli- 
gence is  not  affected  by  the  fact  that  the  parents 
who  are  entitled  to  his  estate  by  Inhexitanoe  oon- 
trlbuted  to  the  accident. 

(October  10,  1688.) 


The  English  courts  also  hold  to  the  same  doctrine. 
Singleton  v.  Eastern  Counties  Ballway,  T  C.  B.  N.  8. 
287;  Walte  v.  North-Eastem  R.  Co.  SI.  BL  ft  El.  « 
T1B-T28;  Mangan  v.  Atherton,  L.  B.  1  Bxch.  28B;  > 
BatttshUl  V.  BumiAr^  7  West.  Bep.  811. 04  Mloh. 
4H. 

in  autt  bv  iMirent /or  tiegHiKnt  tnJurv  to  oMId. 

When  tbe  father  sues  for  an  Injury  to  his  minor 
child,  his  neglectful  conduct  proximately  oontrlb- 
utlog  to  tiie  Injury  Is  a  bar  to  the  action  unless  the 
Injory  was  caused  by  the  wanton,  reoklees  or  in- 
tentional negltgenoe  of  the  defendant's  employes, 
after  having  discovered  the  peril  of  the  chBd,  or 
when  they  ought  to  have  discovered  the  pen). 
Pratt  Coal  ft  Iron  Co.  v.  Brawley.  88  Ala.  871. 

A  parent  Is  chargeable  with  the  negligent  and 
wrongful  acts  of  the  person  to  whom  be  Intrusts 
tbe  custody  and  care  of  his  minor  child.  Henoe, 
tbe  negligence  of  a  grandmother  In  permitting  her 
grandcblld  to  trespaas  on  a  railroad  track  where 
trains  are  constantly  passing  is  a  bar  to  a  recovery 
for  injuries  to  the  child.  In  an  action  brought  hjf 
the  father,  who  had  plaoed  tfaeohild  in  the  care  and 
custody  of  tbe  grandmother.  Ibid. 

An  Infant  of  tender  years  (here  about  nine  years 
of  age),  receiving  an  Injury  while  being  driven  in 
a  carriage  by  Its  fiitber,  and  whUe  In  its  father's 
actual  control,  la  affected  by  negligence  of  tbe 
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APPEAL      pldntifl  from  a  judgment  of 
the  District  Court  of  Fbweuiiek  County 
upon  a  verdict  directed  for  defendant  in  an  ac- 
tion to  recover  damages  for  personal  ipjuries 
resulting  in  death.    JRevened.  ' 
The  case  sufficiently  appears  in  the  opinion. 
Messrs.  Bolton  ft  McCoy.  Oeorjife  W. 
Iiaffarty  and  O.  C.  Mor^n.  for  appellant: 
Excepting  a  dictum  in  Stafford  v.  Otkaloosa, 
S7  Iowa,  748,  there  is  no  Iowa  case  applying  the 
doctrine  of  imputed  negligence  eren  in  the 
case  of  an  adult;  and  the  contrary  has  been  ex- 

Sressly  held  in  Tompkins  v.  Clay  Street  R.  Co. 
B  Cal.  168;  Bennett  v.  ISm  Jers^  B.  ct  T.  Go. 
38  N.  J.  L.  235;  Watson  v.  Wabcuh,  St.  L.  A  P. 
B.  Co.  66  Iowa.  164:  LiUk  t.  Hackett,  116  U. 
8. 866  (30  L.  ed.  653);  Dt/er  t.  ErieB.  Co.  71 N. 
T.  SS8;  Transfer  Co.  r.  SO  Ohio  6t.  86; 
WoJort.  m.Z.&P.n.  Co.  V.  SkaekUt,  105  111. 
864;  CvMy  v.  Som,  46  Mich.  596;  Walters  v. 
Chicago,  B.  I.  <fe  P.  R.  Co.  41  Iowa,  71;  Martin 
T.  Algona,  40  Iowa,  890. 

The  negligence  of  the  parent  or  the  person 
in  charge  is  not  imputable  to  the  child. 

Daley  v.  Iforwteh  dkW.  R  Co.^  Conn.  891; 
JBirge  v.  Gardirur,  19  Conn.  507;  Seers  v..Roti- 
satonic  B.  Co.  19  Conn.  S66;  BdUfontaine  <£  /. 
B.  Co.  V.  Snyder,  18  Ohio  St.  8&9;  Moote  v. 
Metropolitan  B.  Co.  2  Mackey(D.  C.)  487;  Rob- 
inson r.  Cone.  32  Vt.  318;  Smith  v.  0^ Connor. 
48  Pa.  318;  Walters  t.  Chicago,  R.I.AP.  B. 


Go.  41  Iowa,  71 ;  8t.  Clair  Street  B.  Co.  t.  Sadie, 
1  West.  Rep.  68.  48  Ohio  St.  91. 

Negligence  of  plaintiff  is  never  a  question  of 
law  for  the  court,  unless,  first,  the  eyideocc 
shows  without  conflict  that  the  plaintifl  wsa 
guilty  of  neeligence  contributing  to  the  injury; 
or,  second,  an  entire  absence  of  all  teatimony, 
circumstantial  or  otherwise,  tending  to  show 
care  or  the  absence  of  fault. 

2  Redfleld,  Railways,  281;  Quimbj/Y.  Vermont 
C.  R.  Co.  23  Vt.  887;  Pfau  Y.Beynolds,  53  DI. 
213;  Mangam  v.  Brooklvn  B.  Co.  88  N.  Y.455; 
Sioux  aty  &  P.  R.  Co.  v.  5ftni<,  84  U.  S,  17 
Wall.  665  (31  L.  ed.  749). 

Even  though  the  parent  has  been  negligent 
in  exposing  his  child  to  danger,  if  the  Inunt 
has  not  committed  or  omitted  an  act  which 
would  constitute  negligence  in  a  person  of  full 
discretion,  an  action  for  bd  injury  by  the  neg^ 
ligence  of  another  party  cannot  lie  defeated  on 
account  of  the  contributory  negligence  of  the 
parent. 

Pari^  T.  Eden,  63  Wis.  372;  2  Thomp.  Nee. 
%  1187;  iMneh  t.  BmOk,  104  Mass.  68;  m  t. 
4Sd  St.  dbO.  Street  F.  B.  Co.  47  N.  T.  317;  Me- 
Garry  v.  Loomis,  68  N.  Y.  104;  Fallon  v.  Cen- 
tratPaTk,N.  AE.R.  i2.Cb.64N.Y.13;Shearm. 
&  Redf.  Nec.  g  AS;  Wharton,  Neg.  §g  813-331. 

Messrs.  Blanchmrd  ft  Preaton  and  John 
F.  ft  W.  R.  Iia>cey.  for  appellee: 

If  the  parent  sues  in  his  own  right,  his 


father  oontributln«  to  the  injury.  Kyne  v.  Wll- 
minffton  ft  N.  B.  Co.  (Del.)  18  Cent.  Rep.  BBl. 

Where  an  adult  having  the  care  of  a  ^rl  eight 
years  old  left  the  car  and  went  upon  an  adjoining 
track  wltiiout  having  hold  of  the  child,  and  the 
oldld  was  run  over  t>y  a  oar  ooqlnff  from  an  tsppo- 
lite  direction  at  a  negligent  rate  of  speed,  tt  was 
held  that  the  guardian  was  ohargnable  vtth  ooo- 
trlbutory  oegllgence  sufBcicnt  to  defeat  recovery 
by  the  father  of  tho  ohild.  Beed  t.  MinneapoUs 
Street  R  Co.U  Hlnn.  OR. 

This  proposition,  that  the  negllgenoe  of  the  par- 
ents or  guardian  of  a  child  la  allowing  such  ohQd 
to  Btray  away  or  go  out  unattended,  has  been  modi- 
fied by  the  courts  holding  to  this  rule  in  a  great 
many  Instanoea  so  as  In  praotloe  greatly  to  reduce 
Its  mieohief,— eome  holdlog  that  the  question  of  saob 
n^ligenoe  is  always  for  the  jury  to  determine,  and 
that  QO  rule  of  law  can  be  laid  down  which  Inter- 
feres with  the  Jury  Judging  eaeb  oase  on  tts  own 
merits.  HulUffsn  v.  Curtis,  100  Hass.  512;  X^nch  y. 
8ml£h,  lUHass.  62;  Mangam  v.  Brooklyn  B.  B.  Oo. 
88  ISr.  T.  465;  Rarr  v.  Parks,  40  CaL  186,  lOB;  Sohler- 
hold  r.  North  Bcaoh  ft  M.  R.  Co.  40  CaL  447;  Battls- 
hiU  V.  Humphreys,  7  West.  Rep.  811,  U  Hloh.  404. 

jeul«  OS  to  imputed  neottgemee  rtjeated. 
The  courts  of  many  States  reject  the  rule  laid 
down  In  21  Wend.  fllS,  and  followed  by  the  courts  of 
Maine  and  Maasaohusetts.  It  was  early  queeUoned 
by  ChW  JwAie*  Red  field  of  Vermont,  la  the  oase  of 
Boblnson  v.  Cone,  22  y t.  218-284,  who  said:  >'We  are 
aatlsfled  that,  although  a  child,  or  idiot,  or  lunatic, 
may  to  some  extent  have  escaped  Into  the  highway, 
and  so  be  Improperly  there,  yer,If  he  Is  hurt  by  the 
nwltgeoce  of  the  detendaot,  he  to  not  precluded 
from  his  redress."  Battlsbill  v.  Humphreys,  T 
West.  Bep.  811,  d4  Hlch.  484. 

The  doctrine  which  Imputes  the  negligence  of  the 
parent  to  the  child  la  such  oases  to  repulsive  to  our 
natural  Instincts  and  repugnant  to  the  condition  of 
that  class  of  persons  who  have  to  maintain  life  by 
dally  tolL  Kay  T.  Fennaylvanla  B.  Co.  66  Pa.  20B; 
North  Pennsylvania  B.  Co.  v.  Hshoney,  57  Pa.  18T; 
6L.R.A. 


nilladeli>hiaftR.B.Co.r.  8pearen,l7Pa.SO0;  Da- 
ley V.  Norvlob  ft  W.  B.  Oo.  28  Conn.  US:  Boland  v. 
Missouri  B.  B.  CO.  aa  Ho.  4B0;  Whirley  v.  Whiteman. 
1  Head,  WO;  Bellefontatne  ft  I.  B.  Co.  v.  Snyder,  18 
Ohio  St  889;  Government  St.  B.  Co.  v>  Hanlon,  53 
Ala.  70;  Keffe  V.  Milwaukee  ft  St  P.  B.  Oo.  n  SClnii. 
ab?:  St.  Paul  t.  Kuby,  8  Mhin.  151:  Cleveland,  a  c 
ft  I.  B.  Co.  V.  Hanson,  80  Ohio  St.  451-470;  Galveston. 
H.  ft  H.  B.  Co.  V.  Moore,  69  Tex.  M~«8;  Norfolk  ft 
ft  P.  B.  Co.  V.  Ormsby.  27  Gratt.  456;  Huff  v.  Ames, 
UNeb.l8B;  Wharton,  N<«.  Sd ed.  H 818, 8U;  Bsttta- 
hlU  V.  Humphreys,  nipro. 

A  child  of  such  tender  years  to  not  precluded 
from  reooverlng  damages  for  an  Injury  which 
might  have  been  avoided  by  the  exercise  of  ordi- 
nary oare  by  defendant,  from  the  fact  that  Ui  par- 
ent or  guardian  allowed  him  to  place  hlmeelf  In  a 
position  of  danger  without  a  custodian.  Blaalllon 
V.  Blood,  6  New  Bng.  Rep.  90S.  S4  N.  H.  S65. 

The  dootrlne  of  Imputed  negligence  does  not  pre- 
vail In  Oblo;  and  a  ohIld  of  tmdersnars,  Injared 
by  the  fault  of  another,  to  not  deprived  of  a  right 
of  action  by  reason  of  contributory  negligence  on 
the  part  of  a  parent  or  guardian.  Cleveland,  C  C- 
ft  I.  B.  Oo.  V.  Hanson,  80  Oh  (o  St.  461;  Bt.  CHalr  Street 
B.  Oo.  V.  Hadie,  1  West  Rep.  88, 48  Ohio  Bt.  81;  DsTto 

Gusmlerl,  18  West.  Rep.  447, 46  Ohio  St.  IftlL 

The  law  having  severed  the  relation  fortbe  por- 
posee  of  such  prosecution  by  her,  what  reason  can 
be  urged  for  Imputing  to  her  the  contributory  neg- 
ligence  of  one  who  could  have  bad  oo  lawftil  pe- 
cuniary Interest  In  a  recovery  by  her  for  an  Injury 
she  has  sustained  by  the  negligence  of  a  wrong- 
doer? The  doctrine  of  contributory  negligence, 
which  to  Invoked,  to  founded  upon  oonsUleratloDa 
which  find  no  application  In  logic  or  justtee  to  the 
case  at  bar.  Davto  v.  Guamlerl,  8U)mi. 

In  an  action  by  a  child  to  recover  for  personal  In- 
juries Inflicted  by  negligent  management  of  grip 
cable-oars,  the  negUgenoe  of  the  mother  In  allow- 
ing It  to  go  upon  the  public  streets  unatt^ded  con- 
stitutes no  defense.  Winter  T.  Kansas  Otr  C  B,  Oo. 
ante,  58S.  _   
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own  contributory  negligeiice  will  defeat  a  re- 
covery. 

Pralt  Goal  dk  Iron  Co.  v.  Brawtey,  88  Ala.  871 ; 
BelUfontaine  It.  Co.  v.  Snyder,  24  ObioSt.  670. 

Tbe  parent's  coDtributoij  negligence  bars  a 
recovery  wben  the  parent  is  present  and  in  cus- 
tody of  tbe  infant  at  the  time  of  tbe  injury. 

WaiU  r.  Ihrih-Btutern  R,Oo.  EL  Bl.  £  El. 
719;  BtaUmv.  HannQMildi8t,J.R.Oo.^tUo. 
671;  Ohio  A  M.  B.  Co.  v.  Stratton,  78  111.  88. 
See  also  Bliat  t.  South  HarUey,  5  New  Enc;.  Rep. 
134,  146  Mass.  91;  Parith  v.  Eden,  62  Wis.  272; 
Mangam  v.  Brooklyn  B.  Co.  38  N.  Y.  468;  PitU- 
httTg,A.  &  M.  a.  Co.  V.  Pearson,  73  Pa.  169; 
Hoppe  V.  Chicago,  M.  A  St.  P.  B.  Co.  81  Wis. 
867;  CFlakM-iy  t.  Union  B.  Co.  45  Mo.  70; 
BeiUs  T.  BiannibaLd  St.  J.  R  Co.  18  Weet.  Rep. 
668,  94  Mo.  600. 

When  a  person  is  injured  through  tbe  com- 
mon negligence  of  one  who,  from  their  rela- 
tion, (8  bound  to  care  for  and  protect  him,  and 
another,  the  negligence  of  the  former  will  be 
imputed  to  him  and  will  defeat  a  recovery 
against  the  other  pa^. 

NstbitY.  Giimw.lL.R  A.163,76Iowa,814; 
Slater  v.  BurKngUm,  0.  R.AN.R.C0.V.  Iowa, 
309. 

The  contributory  n^ligence  of  the  parent  or 
custodian  of  the  child  frill  preclude  a  recov- 
ery. 

Chicago  A  N.  W.  B.  Co.  v.  Sehumilow^,  8 
111.  App.  818;  Bartfield  v.  Boper,  31  Wend.  616; 
Gauley  v.  Pittsburgh,  C.  <fc  8t.  L.  B.  Co.  06  Pa. 
398;  Smith  v.  HetttmviUe,  M.  dt  F.  P.  B.  Co.  9Z 
Pa.  460, 3  Am.  &  Eng.  R.  R.  Cas.  13;  St.  Loui», 
I.M.dS.  B.  Co.  v.  Freeman,  86  Ark.  41;  Fiie- 
genUd  v.  ^.  Paul,  M.  &  M.  B.  Co.  29  Minn.  886: 
PitUimrgh,  M.  W.  <fe  C.  B.  Co.  v.  Vining,  27 
Ind.  518;  Lafayette  A  LB.  Co.  t.  Huffman.  28 
Ind.  287;  J^ermmvitle,  M.  dbLB,  Co.  t.  Bne- 
m,  40  Ind.  645;  Batham^v.  T^ado.W.  AW. 
B.  Co.  46  Ind.  25;  Broron  v.  European  A  N.  A. 
B.  Co.  58  Me.  884;  Kyne  v.  Wilmington  A  N. 
R.  Ci>.(Del.>  18  Cent.  Rep.  891;  Daley  v.  Nvr- 
teieh  A  W.  B.  Co.  26  Conn.  691;  Kay  v.  Penn- 
»ylvania  R  Go.  Pa.  269;  Lehman  v.  Brook- 
lyn, 39  Barb.  386;  Mangam  v.  Brooklyn  S.  Go. 
88  N.  T.  455;  BoUy  v.  Boston  Oat-Light  Co.  8 
Gray,  182;  Wright  T.  M<^den  A  M.  R  Oo.A 
Allen,  28S;  BotntMm  v.  Gone,  33  Yt.  21S|  th- 
iedo,  W.AW.R  Co.  v.  Orable.  88  111.  441 ;  Steele 
V.  Burkhardt,  104  Mass.  62;  Lynch  v.  Smith, 
104  Mass.  53;  Meeki  v.  Southern  P.  B.  Go.  52 
.  Cal.  602;  Waliert  v.  Chicago,  B.  /.  A  P.  B.  Go. 
41  Iowa,  79;  Aibertaon  v.  Keoleuk  A  D.  M.  B. 
Go.  48  Iowa,  293. 

Robinson,  J.,  delivered  the  opinion  of  the 
court: 

In  August,  1888,  Henry  Smith,  with  his 
family,  consisting  of  his  wife,  a  daughter,  and 
.plaintiff's  intestate,  then  about  two  years  of 
age,  altetopted  to"  drive  over  a  county  bridge 
01  defendant  in  a  wfu^n  drawn  by  two  horses. 
The  bridge  fell  while  tbe  team  was  on  it,  and 
the  wagon  and  its  occupants  fell  to  the  stream 
below.  Tbe  fall  resulted  In  the  death  of  the 
mother  and  plaintiffs  intestate.  The  plaintiff 
claims  that  at  tbe  time  in  question  tbe  bridge 
was  out  of  repair  and  in  a  dangerous  condi- 
tion, and  that  defendant  is  cfaaraeable  with 
knowledee  of  that  fact;  that  it  fell  In  conse- 
quence ol  that  condition;  and  that  decedent 
6L.R.A. 


did  not  contribute  to  the  injuries  of  which 
plaintiff  complains. 

1.  It  seems  to  be  conceded,  and  the  record 
satia&es  us,  that  the  jury  were  instructed  to  re- 
turn a  verdict  for  defendant  on  tbe  ground  that 
tbe  father  and  mother  of  decedent  were  not 
showQ'to  be  free  from  negligence  which  con 
tributed  to  his  death.  It  Is  not  claimed  that  he 
could  have  been  guUty  of  contributory  negli- 
gence, but  it  fs  insisted  that  negligence  on  the 

Eart  of  bis  parents  would  be  imputable  to  him ; 
ence  that  it  was  necessary  for  plaintiff,  in 
order  that  he  might  recover,  to  show  that  tbe 
negligence  of  tbe  parents  did  not  contribute  to 
the  injury  in  controversy.  80  far  as  we  are 
advised,  tbe  question  now  presented  to  iis  has 
never  been  directly  determined  by  this  court, 
althoQj^  it  seems  to  have  been  assumed  In 
some  cases  that  tbe  negll^oce  of  the  parent 
might  be  imputed  to  the  child . .  Of  that  kind  is 
tbe  case  of  Walters  v.  Chicago,  B.  I.  A  P.  B. 
Co.  41  Iowa,  78;  but  in  that  it  was  held  that  tbe 
negligence  of  the  person  in  whose  charge  the 
parents  had  placed  the  child  could  not  he  im- 
puted to  the  parent  and  through  the  parent  to 
the  child. 

In  SlateT\.  Burlington,  C.  B.  A  N.  B.  Co.  71 
Iowa,  309,  the  point  was  expressly  reserved 
from  decision.  The  doctrine  of  imputable 
negligence  was  considered  in  Nesbit  v.  Garner, 
1  L.  R.  A.  152.  75  Iowa,  815,  but  the  question 
now  under  consideration  was  not  involved  in 
that  case.  That  the  oegligence  of  tbe  parents 
Is  imputable  to  the  child  has  been  aflSrmed  by 
numerous  courts  of  high  standing.  See  ffan- 
field-v  Baper,2\.  Wend.  815;  Morriitonv.  Eirie 
B.  Go.  56  N.  T.  803;  Thurber  v.  Harlem  Bridge, 
if.  A  F.  B:  Go.  60  N.  Y.  827;  Lynch  v.  Smith, 
104  Mass.  68;  Gibbons  v.  WitHam*,  186  Mass. 
886;  Ffttgerald  t.  St.  P^ul,M.  A  if.  R  Go.  SO 
Minn.  886;  Broum  v.  Suropean  AN.  A.B.  Co. 
58  Me.  884;  LedU  v.  Lewistcn,  63  Me.  468; 
Hathaway  V.  Toledo,  W.  A  W.  B.  Go.  46  Ind.  26; 
Toledo,  W.  A  W.  R.  Go.  v.  GroAfo,  88  111.  443; 
Atchison,  T.  A  S.  F.  B.'Go.  v.  Smith.  38  Kan. 
642;  Met^  v.  Southam  P.  B.  Go.  63  Cal.  608; 
StiUson  V.  Hannibal  A  Bt.  J.  R.  Go.  67  Ho. 
674. 

Among  the  cases  holding  to  the  contrary  are 
the  following:   BelUfontaine  A  I.  B.  Go.  t. 

Snyder.  18  Ohio  8t  408;  Bufv.  Ames,  leNeb. 
189;  Galveston,  H.  A  H.  B.  Qt.v.  Moore,  69  Tex. 
64;  Erie  City  Pass.  B.  Co.  v.  Schuster,  4  Cent. 
Rep.  919, 118  Pa.  412;  Robin*on  v.  Cone,  22  "VU 
214;  Daley  V.  Norwich  A  W.  R  Co.  26  Conn. 
691;  Norfolk  AP.R  Co.  v.  Oraute,  37  Gratt. 
476:  BOand  v.  MinouH  R  Co.  86  Mo.  489; 
Whirls  V.  Whiteman.  1  Head.  619;  Beach, 
Contrib.Neg.g^l'-48.  See  Battia,iU  Hum- 
phreys.7'West.  Rep.806,64Micb.  4g4;lBbearm. 
&  Redf.  Neg,  §§  70-83,  and  notes. 

It  seems  to  us  that  the  authorities  last  cited 
announce  the  better  rule.  The  parent  Is  not  in 
any  proper  sense  tbe  agent  of  tbe  child.  The 
former  is  required'to  give  the  latter  care,  pro- 
tection and  support,  and  in  return  may  exact 
service  and  obedience.  But  these  duties  are 
imposed  by  law  and  are  not  the  result  of  any 
contract  between  the  parties.  In  this  case  the 
child  was  taken  into  the  wagon,  and  exposed, 
to  the  accident  which  resulted  in  bis  death, 
without  volition  on  his  part.  He  certainly 
,  was  free  from  fault.  If  his  porenta  by  their 
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negligence  cootributed  to  hie  death,  that  does 
not  seem  to  ua  to  be  a  Bufflcient  reason  for  denv- 
ing  luB  estate  relief.  8ucfa  negligence  womd 
prevent  a  recoreiy  bj  the  parents  in  tbeir  own 
right.  Smith  V.  He^onvOU,  M.  diF.P.R  Co.92 
Pa.  450;  Huff  v.  Aviet,  16  Neb.  189;  Bellefon- 
tains  <e  7.  R.  Co.  v.  anyder,  24  Ohio  St.  670;  1 
Shearm.  &  Redf.  Neg.  %  71 ;  Erie  City  Pan.  R. 
Co.  T.  Sehuater,  4  Cent.  Rep.  919,  IIS  Pa.  413; 
OUmeu  T.  Hettonvilte,  M.  A  F,P,  R.  Co.!inVK. 
173.  See  also  Albertton  t.  Ke^cuk  A  D.  M.  R. 
■Co.  4S  Iowa.  2»4;  Beach,  Contrib.  Neg.  %  44; 
J^att  Coal  A  Iron  Go.  v.  Brawky,  88  Ala.  871; 
Mianmille  &  C.  R  Co.  v.  Wolj^,  59  Ind.  90. 

But  it  appears  to  us  to  be  unjust  and  contrary 
to  reason  to  bold  that  the  irresponsible  child 
should  be  responsible  for  the  wrongful  acts  of 
his  parents  or  others  who  may  have  him  in 
charge.  He  is  incapable  by  bimielf  of  com- 
mitting any  act  of  negligence,  and  cannot  au< 
thorize  another  to  commit  one;  therefore  it 
seems  unreasonable  to  require  him  or  his  estate 
to  suffer  loss  because  of  the  neglect  or  unau- 
thorized acts  of  bis  parents  or  others.  Some 
Authorities  seem  to  make  a  distinction  between 
cases  w^ere  tbe  contributcny  UMltgence  of  the 
parent  occuis  while  he  hai  the  chtla  under  bis 
immediate  control,  aikd  other  cases  which  oc- 
cur when  the  child  la  away  from  tbe  parent; 


but  we  are  of  tbe  opinion  that  there  is  no  sufD- 
cient  ground  for  tbe  distinction  claimed.  The 
autboTlt;^  of  the  parent  does  not  depend  apcm 
tbe  proxiraity  of  tbe  child. 

3.  It  is  claimed  that  appellant  oug^t  not  to 
recover,  for  the  reason  that  It  is  not  shown  that 
the  parents  of  the  child  were  free  from  con- 
tributory negligence;  and  since  they  inherited 
his  estate,  the  rule  which  would  bar  a  negligmt 
parent  from  recovering  in  such  a  case  in  his  own 
right  ou^bt  to  apply.  But  plaintiff  seeks  to 
recover  la  tbe  right_^of  tbe  cfind,  and  not  for 
the  parents.  It  may^  be  that  a  recovery  in  thin 
cose  will  result  in  conferring  an  undeserved 
benefit  upon  tbe  father;  but  that  is  a  matter 
which  we  cannot  investigate.  If  the  facte  are 
such  that  tbe  child  could  have  recovered  had 
bis  injuries  not  been  fatal,  his  administrator 
may  recover  the  full  amount  of  damageswhtch 
tbe  estate  of  the  child  sustained. 

8.  Other  questions  are  discussed  by  counad; 
but  as  they  are  of  such  a  nature  as  not  to  be 
likely  to  arise  on  another  trial  they  need  not  be 
further  considered. 

Th^  judgment  qf  Hie  Dittriet  Ccvrt  is  tv- 
vened. 

Petithin  for  reheatbiK  overruled  Febnuiy 
IS,  1890. 


nXTNOIS  SUPREME  COURT. 


Marie  A.  T0UN08,  Appt., 

V. 

Phlneas  R.  YOUNGS. 

(....111.— -> 

1,  Excaaslve  Indulgence  in  tbe  mor- 
phine h&Mt  la  not  a  ground  for  dlvoroe  under 
5ie  provtalon  of  Bov.  Stat.,  chap.  10,  •  ,l,*,whIoh 
permltB  a  divorce  on  tbe  ffround  of  baWtual 
dnuikefUMSS. 

8.  Aeta  of  vlolMiee  oommltledbrahasband 


towards  his  wife  provoked  hy,  and  oonsfstlor 
mainly  €€  restataaoe  oo  bis  part  of  attemptB  by 
her  to  take  morphine  from  him  while  be  Is  In  ■ 
state  of  total  or  partial  delirium  produoed  bjr  tbe 
use  of  that  drug,  do  not  constitute  extreme  and 
repeated  cruelty  within  tho  meaning  of  Rev.  Stat., 
ohap.  40,  8 1,  making  such  cruelty  r  ground  for 
divoroe ;  eepecially  where  the  dlroroe  was  orig- 
inally sought  on  the  ground  of  habitual  druokeo- 
ne8B,and  spedflo  ohaises  of  orud^  were  added 
only  as  an  afterthougbt  when  It  became  apparent 


*BeT  Stat.,  chap.  40.  t  1,  providce,  amtmg  other 
groundsot  divorce,  the  foUowlng: 

Tliat  either  party  "has  been  gmlty  of  habitual 
drunkennesBforthespaceof  twoyeare,  .  .  .  orhas 
Deen  guUty  of  extreme  and  repeated  cruelty. 


Nom-Dbwree.  oAffretnul  or  hoMlual  ditmlcenneM. 

To  constitute  ground  fw  dlvoroe  tor  habitual 
dninkenneas,  the  drunkenneaa  mustbetheelEaatof 
tbe  use  of  alooholio  liquors,  and  not  of  opium, 
chloroform  orotherdnigs.  1  Bishop.  Mar.  and  IMv. 
827 ;  Barber  v.  Barber,  14  Law  Bep.  876. 

It  Is  a  ground  for  dlvoroe  In  most  of  the  States  of 
tbeUnlon.  Bee KosBV.  Bow.  9  Ark.  SOT;  Brown  V. 
Brown.  88  Ark.  8« ;  Mahone  v.  Uahone.  18  CaL  887 ; 
Bunw  V.  Bums,  18  Fla.  3»;  Harman  v.  Hsrman,  16 
IlL  86;  McKay  v.  McKay,  18  B.  Mon.  8;  Leake  v. 
Llotoo.  6  La.  Ann. »» ;  Werner  v.  Kelly,  8  La.  Ann. 
«)■  Blaney  v.  Blaney,  12B  Mass.  £06;  Magahay  v. 
]Iagahay,86  MiclL810;  Porritt  v.Porrltt.16  Mich. 
14D-  Ryan  v.  Ryan.  9  Mo.  6SB;  Kempf  v.  Kempr,  81 
Ho'ai;  Goldin6V.G<ddlng,6Mo.App.flaB;  Batcb- 
elder  v.  Batchelder,  U  H.  H.  880;  Stevens  v.  Bte- 
veni,  8  B.  L  S6T. 

Oondonotfoiu 

Condonation  la  the  complainant's  forgiveness  of 
the  act  complained  of.  Quarles  v.  Quarles,  18  Ala. 
888,  806:  Tumbull  v.  Turobull,  S8  Ark.  616.  681; 
eUR.  A. 


Johns  V.  Johns,  88  Ga.  718,  7SS ;  Phillips  v.  PhUUps, 
4  Blackf.  181:  Bums  v.  Bums,  00  Ind.  Sm,  SOO; 
Gardner  v.  Oardner,  2  Oniy.  4184,  440;  Harpw  v. 
Harper, »  Ho.  801. 808 ;  Qulney  v.  Qutmsy,  10  H.  H. 
278,  274:  Stevens  v.  Stevens,  14  N.  J.  Eq.  874,  876; 
Marsh  v.  Marsh,  18  N.  J.  Eq.  281, 285 :  Pitts  r.  Pitta. 
68  N.  r.  608,  606;  Barnes  v.  Barnes,  Wrlfrtit  (Ohio). 
476;  Bronson  v.  BronsoD.  7  PhlIa.40B,  «8;  PUlUp* 
T.  Phillips,  9t  Wis.  Sm,  mi;  Stewart,  Mar.  and  DIv. 
271. 

It  Involves  an  act  on  the  pert  of  both  the  oom- 
plalnantand  defendant.  Armstrong  v.  Armstrong, 
27  Ind.  16B.  UB;  Harrison  v.  Harrison,  20  AJa.  ttO, 
646 ;  Quaries  v.  Quarles,  supra :  Bets  v.  BeO.  2Bobt. 
601, 6B0.  See  Johns  v.  Johiu,  tupra. 

The  oondltloos  may  be  express  or  Implied.  Beeby 
V.  Beeby,  1  Hagg.  EooL  780,  8  Eng.  Bool.  888,  810 ; 
Qulnoy  v.  Qulnoy,  supra ;  Itogers  v.  Kogen,  122 
Moss.  423, 424, 42S ;  AnonTmous,  SMasa.147;  Thomas 
V.  Thomas,  2  C!otdw.  128, 128 :  D^Agullar  v.  D*Agut> 
lar,  1  Hagg.  Ecol.  7T3,  8  Eng.  Ecol.  8S8,  834 ;  West- 
meaUi  v.  Westmeath,  2  Hagg.  Eocl.  Supp.  1,  4  Eng. 
Ecol.  288.  280.  200;  Threewits  v.  Ttareewlts.  4 
Beaauss.  Eq.  660,  672;  Farnham  v.  Famham.  78  lU. 
tfr.800;  Waroerv.  Wamer,  SIN.J.  Eq.288,2n,BR. 

If  conditions  are  performed,  tbe  forgiveoess  Is 
condonation  and  a  bar  to  dlvoroe.  MoDwlrB  v. 
McDwlre,  Wright  (Ohio).  881,  SSB;  SnlUvan  r.SuU 
Uvan,84  Ind.  868. 87a 
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tihftt  the  dlToroe  would  not  be  snuted  on  the 
Bzouad  of  drunkennens. 

S.  A  wife  who  contlnnea  to  llTa  with  her 
husband  after  the  last  act  of  penonal  Tfoleooe 
DtmdODee  the  oSoue. 

(Noremlwrai.lSSS.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Appellate  Court,  First  District,  af- 
flimiDg  It  decree  of  the  Circuit  Court  for  Cook 
County  dismissing  a  bill  for  diTorce.  Affirmed. 
The  facts  are  fully  stated  in  the  opltuon. 
Mr.  Geor^  Driggs.  with  Mr.  O.  F. 
Irtiesch,  for  appellant: 

Defendant  was  Intoxicated  and  dnink  more 
or  lesB  frequently  durine  the  period  of  more 
thantwo  years  pnor  to  Search  8, 1887,  from  the 
excenive  use  of  morphine,  and  the  appellant  is 
oititled  to  a  divorce  under  the  provisions  of  the 
Statute  which  provides  for  a  divorce  from  a 
person  guilty  of  habitual  drunkenness  for  the 
space  of  two  years. 

Starr  &  Curtis,  Rev.  Stat.  111.  chap.  40,  §  1, 
885.  See  Bishop,  Mar.  and  Div.  6Ui  ed.  813; 
Barber  v.  Barber,  14  I^iw  Rep.  875. 

Any  adjudication  of  the  queation  of  the  use 
of  narcotics  In  any  criminal  case  for  dninken- 
ness  is  not  applicable  to  the  case  at  bar.  Rules 
of  law  applicable  in  criminal  practice  are  dif- 
ferent from  those  in  civil  cases,  and  in  divorce 
proceedings  the  general  piinciples  of  civil  suits, 
rather  than  those  of  criminal  proceedings, 

^^agoner  v.  Wamner{ild.)  U  Cent.  Rep.  85. 

Those  acts  which  affect  the  life,  the  health, 
or  even  the  comfort,  of  the  party  fwgrieved.  and 
give  a  reasonable  apprehension  of  bodily  hurt, 
are  called  cruelty. 

1  Bouvier.  L.  Diet.  414. 

In  Sharp  v.  Sharp,  3  West.  Rep.  574,  116  111. 
511,  this  court  held  that  two  acts  of  pbyucal 
violence  proved  to  have  been  inflicted,  uthough 
seven  years  apart,  and  notwithstanding  that  the 
bill  was  not  filed  until  four  years  after  the  hst 
act  of  cruelty  complained  of,  were  suflQcient 
ground  for  divorce  when  taken  in  connection 
with  the  whole  conduct  of  the  guilty  party  since 
their  marriage.  The  excessive  use  of  morphine 
was  an  aggravation,  and  uota  mitigation,  of  the 
acts  of  cruelty. 

OouT$ey  V.  (huraey.  60  HI.  186;  Burlage  v. 
Burloffe,  9  West.  Rq>.  131,  65  Mich.  624. 

Condonation  is  defined  as  "  the  conditional 
forgiveness  or  remission,  by  a  husband  or  wife, 
of  a  matrimonial  offense,  which  the  ottier  has 
committed." 

1  Bouvier,  L.  Diet.  815. 

"  Condonation  is  defined  in  the  hooka  as  for- 
giveness, upon  condition  that  the  hijnry  shall 
notjbe  repeated,  and  is  dependent  upon  future 
good  usage  and  conjugal  kindness." 

farnliam  v.  Famham,  78  111.  600. 

"Occupying  the  same  house  but  a  different 
apartment,  while  getting  ready  to  move  out,  is 
not  condonation." 

Jacobs  V.  Tobelman,  36  La.  Aon.  843.  See 
Maek  V.  Handy,  89  La.  Ann.  491;  Bedm  v. 
Bednf.  1  Uagg.  Eccl.  789,  8  Eng.  Eccl.  888. 

MesaTB.  A.  J.  Hopkins,  N.  J.  Aldrleh 
and  F.  H.  Th»teher,  for  appellee: 

The  taking  of  opium  or  morphine  does  not 
make  one  an  habitual  drunkard,  and  is  not  a 
ground  for  divorce  under  our  Statute. 
6L.a  A. 


1  Blahop,  Har.  and  Div.  Oth  ed.  g  818; 
Barber  v.  Bar^,  14  Law  Rep.  875;  Kshop, 
Stat.  Cr.  973. 

Divorce  can  only  be  granted  for  causes 
specified  in  the  Statute;,  anything  short  of  that 
requirement  will  not  be  aumcient. 

Henderwn  v.  Bendermm,  88  Rl.  348. 

Aa  to  what  constitutes  "extreme  and  repeated 
cruelty,"  see — 

Esnderton  v.  &ndenoH,  88  HI.  2S0;  V^fnoB 
V.  Vigno$,  16  R).  186;  3  Kent.  Com.  »126; 
akoredUbe  v.  Shffreiiehe,  1  West  Rep.  641,  115 
HI.  102;  SatU  T.  Bam,  11  lU.  App.  866. 

BaUey*  J.,  dellmed  the  opinion  of  the 

court: 

This  was  a  bill  in  chancery,  brought  by 
Marie  A.  Youngs  against  Fhineaa  B.  Youngs, 
her  husband,  in  the  Circuit  Court  of  Cook 
County,  praving  for  a  divorce,  llie  parties 
were  marriea  at  Oalra,  HI.,  February  12, 1870, 
and  shortly  thereafter  took  up  their  residence 
at  Aurora,  Kane  County,  111.,  where  they  re- 
sided until  about  the  1st  of  March,  1887.  One 
child,  a  daughter,  was  born  as  the  fruit  of  their 
marriage,  who  at  the  date  last  mentioned  was 
about  Ave  years  oil  age.  On  or  shortly  after 
March  1,  1887,  the  complainant  left  her  hus- 
band, and  went  to  the  City  of  Chicago,  where 
her  father  and  sister  were  living.  On  the  4tb 
day  of  March,  1887.  she  filed  a  bill  against  her 
husband  for  a  divorce  in  the  Circuit  Court  of 
Cook  County,  setting  up,  as  her  only  ground 
of  complaint,  that  her  husband,  for  more  than 
two  years  then  last  passed,  had  been  guilty  of 
habitual  dmokennesa. 

On  the  11th  of  April.  1887.  the  parties  exe- 
cuted an  instrument  in  writing,  whereby  it 
was  agreed  that  they  should  live  separate  and 
apart  for  the  period  of  one  year  from  that  date; 
and  that  during  that  period  the  defendant 
should  pay  the  complainant  at  the  rate  of  $85 
per  month  for  the  support  and  maintenance  of 
herself  and  child;  and  that  the  defendant 
should  have  the  privilege  of  seeing  said  child 
by  himself,  or  in  the  presence  of  the  complain- 
ant, as  he  might  prefer,  one  day  each  month 
during  the  continuance  of  said  contract;  that 
the  complainant  should  immediately  dismiss 
her  bill  for  a  divorce,  and  refrain  from  com- 
mencing any  other  proceedings  of  like  charac- 
ter during  the  same  period;  that  the  defendant 
during  that  time  would  wholly  refrain  from 
the  tise  of  morphine  or  liquor  in  any  form,  ex- 
cept for  medical  purposes,  and  under  the  direc- 
tion of  a  skillful  and  reputable  physician.  For 
the  period  of  one  year  mentioned  in  said  in- 
stmment  the  parties  lived  sqMurate  and  apart, 
the  defendant  living  in  Aurora  and  the  com-, 
plainant  remaining  In  Chicago,  the  defendant 
during  that  time  making  to  the  complainant 
the  monthly  payments  agreed  upon.  At  the 
end  of  the  year  the  defendant  ceased  to  make 
further  payments,  and  the  complainant,  on  the 
12th  day  of  April,  1888,— the  day  following  the 
termination  of  the  year, — filed  in  the  same 
court  a  new  bill  for  a  divorce.  By  said  bill  the 
complainant  alleged,  as  she  had  in  her  f  onner 
bill,  that  the  defendant,  for  the  period  of  more 
than  two  years  prior  to  the  time  she  left  him  as 
aforesaid,  was  guilty  of  habitual  drunkenness, 
and  alleged  generally  that  the  defendant 
bad  been  guifiy  (h  extreme  and  repeated  cruel- 
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ty  towards  the  complainant, — tbat  is,  tbat  he 
had  on  divers  days  and  times  since  said  mar- 
riage beaten  and  abused  her.  and  neglected  to 
furnish  her  and  her  child  proper  and  necessary 
food  and  clothing,  and  was  harsh,  unkind  and 
tyrannical  in  his  treatment  of  the  complainant; 
but  no  specific  acts  of  crueltv  were  set  out  or 
charged  in  said  bill.  The  defendant  demurred 
to  the  portion  of  the  bill  charging  cruelty,  and 
answered  the  residue,  denying  said  charge  of 
dnmkenoess. 

On  tbe  35th  da^  of  June,  1888,  the  complain- 
ant filed  her  petition  for  alimony  pendente  lite, 
and  for  an  ulowance  for  her  solicitor's  fees, 
which  petition  was  denied;  and  thereapon  on 
the  Sth  da^  of  July,  1888,  she  amended  her  bill 
by  iosertmg  therein  a  number  of  specific 
charges  of  cruelty.  Tbe  defendant  answered, 
denying  said  charges;  and,  the  cause  after- 
wards coming  on  to  be  heard  by  the  court  on 
pleadings  and  proofs,  a  jury  being  waived,  tbe 
issues  were  found  for  the  defendant,  and  a  de- 
cree was  entered  upon  said  finding,  dismissing 
the  bill  for  want  of  equity.  Said  decree  was 
afllrmed  by  the  appellate  coart,  and  by  appeal 
from  the  judgment  of  that  court  tbe  complain- 
ant has  brought  tbe  record  here,  and  aangned 
■errors. 

The  evidence  fails  lo  show  that  the  defend- 
ant has  ever  been  in  tbchabit  of  drinking  in- 
toxicating llquon,  at  least  to  excess.  But  it  is 
claimed,  and  the  evidence  on  behalf  of  tbe 
complainant  tends  to  show,  that  for  several 
years  prior  to  the  time  the  complainant  left  him 
the  detendant  had  been  in  tbe  habit  of  using 
morphine,  administered  by  hypodermic  injec- 
tions in  the  arm  and  leg.  Il  appears  that  the 
effects  of  morphine  thus  administered  are  very 
slinilar  and  in  many  respects  apparently  iden- 
tical with  those  produced  br  tbe  ezcoslve  use 
of  intoxlcatfog  Uqnors.  This  branch  of  the 
complainant's  case,  therefore,  must  Test  upon 
the  proof  of  the  defendant's  indulgence  in  the 
morphine  habit,  and  must  necessarily  fail,  un- 
less it  can  be  held  tbat  the  intoxication  and 
stupor,  produced  by  the  excessive  use  of  mor- 
{dime,  is  "drunkennefls,"  within  themeaningof 
the  first  section  of  the  Statute  In  relation  to 
"Divorce."  It  cannot  be  doubted,  we  think, 
that  the  word  "drunkenness"  is  used  in  said 
Statute  in  its  ordinary  and  popular  sense.  The 
primary  signification  of  tbe  word,  as  given  by 
Webster,  is:  "The  slate  of  being  drunken,  or 
overpowered  by  alcoholic  liquor;  intoxication; 
inebriety."  In  Bouvier's  Law  Dictionary  it  is 
defined  as  "the  condition  of  a  man  whose  mind 
Is  affected  by  the  immediate  use  of  intoxicating 
drinks."  A  similar  definition  is  given  by  Ra- 
palje  &  Lawrence  in  their  Law  Dictionary, 
viz.:  "Disorder  of  the  mind  occasioned  by  the 
recent  use  of  intoxicating  liquor."  Tbe  Su- 
preme Judicial  Court  of  Hassachosetts  in  de- 
fining the  meaning  of  the  word  as  used  in  the 
statutes  of  that  State,  say:  "There  can  be  no 
doubt  that  drunkenness,  as  It  is  commonly  un- 
derstood in  tbe  community,  is  the  result  of  tbe 
excessive  drinking  of  intoxicating  liquors. 
Such  Is  also  the  signification  given  to  it  by  lex- 
icop^phers.  It  is  ebriety,  inebriaiion,  intoxi- 
cation; all  words  nearly  synonymous,  and  all 
expressive  of  that  state*  or  condition  which  in- 
eritablj  foUows  from  taking  into  the  body, 
swallowing  or  drinking,  excenlve  quantities  of 
6IJ.B.A. 


such  liquors."  It  was  held  in  that  case  tbat 
evidence  of  habitual  intoxication  from  tbe  use 
of  chloroform  would  not  sustain  a  complaint, 
under  tbe  Massachusetts  Statute,  charging  a 
person  with  being  a  common  drunkard.  Com. 
V.  WhitfUiy,  11  CuBh.  477. 

That  the  word  is  used  in  our  Statute  in  the 
sense  above  indicated,  and  that  it  cannot  be  held 
to  include  intoximtion  prodnced  by  tbe  hypo- 
dermic administration  of  morphine,  seems  to 
be  the  inevitable  conclusion.  A  former  con- 
firmation of  this  view,  if  such  were  necessary, 
may  be  derived  from  tbe  fact  that  habitual 
drunkenness  for  two  years  was  made  a  ground 
for  divitfce  by  our  Statute  as  early  as  the  year 
1827.  which  was  muiy  years  before  the  mode 
of  administering  morphine  by  hypodermic  Id- 
jection  was  known,  as  we  suppose,  even  to  tbe 
medical  faculty.  As  originally  used, therefore, 
these  words  could  not  have  been  intended  to 
include  intoxication  produced  by  tbe  adminis- 
tration of  morphine  in  this  mode;  and,  as  tbe 
same  words  have  been  continued,  in  precisely 
the  same  <eonne(itiiHi,  in  every  subsequent  x»- 
vision  of  our  Statutes,  the  conclnslon  is  Irreids- 
tible  that  the  words  are  to  be  understood  now 
in  the  same  sense  in  which  they  were  original- 
ly employed.  It  is  beyond  the  power  of  tbe 
courts  to  extend  the  application  of  said  words 
to  a  subject  not  within  the  legislative  intent. 
To  make  an  excessive  Indulgmce  In  the  mor> 
phlne  habit  a  gnmnd  for  divorce  will  require 
further  legislative  action,  as  it  is  clearly  not 
made  such  by  the  Statute  as  it  now  stands. 

Tbe  complainant's  charses  of  extreme  and 
repeated  cruelty  remain  to  be  considered.  The 
evidence  tending  to  support  those  cbarges  is  to 
be  found  in  the  testimony  of  the  complainant, 
corroborated  in  part  by  the  testim(H)y  of  her 
sister  imd  of  a  domestic  in  the  temily.  In  the 
defendant's  testimony  said  acts  of  crael^  are 
specifically  denied.  If  it  be  admitted  that  the 
preponderance  of  the  evidence  is  with  tbe  com- 
plainant, it  remahis  to  be  seen  whether,  upon 
her  own  showing,  she  has  suffered  at  the  hands 
of  the  defendant  such  extreme  and  repeated 
cruelty,  within  the  meaning  of  the  Statute,  aa 
should  entitle  her  to  a  divorce.  The  testimony 
of  the  complainant  and  her  witnesses  shows 
the  commiwion  the  defendant  of  several 
acts  of  personal  violence  to  the  complainant, 
which,  if  unexplained,  would,  aa  most  prolK 
ably  be  conceded,  make  out  a  case  of  cruelty 
Bumcieot  to  entitle  the  complainant  to  a  decree. 
But  it  affirmatively  appears  that  all  of  said  acta 
of  violence  were  committed  while  the  defend- 
ant was  under  the  iofiuence  of  morphine,  and 
tbat  they  were  generally  brougbt  on  by  the 
complainant's  attempts  lo  interpose,  and  pre- 
vent the  defendant's  administering  to  himself 
tbat  drug.  However  praiseworihy  may  have 
been  ber^orts  to  take  tbe  morphine  out  of  her 
husband's  possession,  ortopievienthlsusing  It, 
she  must  be  deemed  to  have  known  and  con- 
templated the  natural  and  probable  results  of 
her  action,  and  to  have  thus  voluntarily  en- 
countered tbe  violence  which  ensued. 

We  would  not  be  understood  as  holding  that 
the  intoxication  or  delirium  produced  by  the 
voluntary  use  of  morphine  can  be  set  up  as  a 
justification  of  tortious  acts  committed  by  one 
under  the  influence  of  that  drug,  any  more 
than  can  intoxication  produced  1^  the  use  of 
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alooboUc  liquors.  But  if  the  violence  com- 
plained  of  was  im)voked  by  llie  complaiDanfs 
attempts  to  take  the  morphine  from  her  hus- 
band while  he  was  in  a  state  of  total  or  partial 
delirium,  and  if,  aa  the  evidence  seems  to 
show,  his  acts  consisted  mainly  of  resistance  on 
bis  part  to  such  attempts,  tbecomplainantcan- 
not  set  up  the  treatment  received  by  her  under 
such  drcumstaaces  as  extreme  and  repeated 
cruelty,  within  the  meaning  of  the  Statute. 

The  evidence  tends  to  show,  and  is,  as  we 
think,  autScient  to  establish,  condonation.  The 
lut  act  of  personal  violence  to  the  complainant, 
proved,  took  place  some  time  in  December, 
1886;  but  the  evidence  shows  that  the  com- 
plainant continued  to  live  and  cohabit  with  the 
defendant  until  she  left  him,  about  the  first  of 
the  following  March.  No  aubsequeot  conduct 
on  the  part  of  the  defendant  is  shown  which 
can  be  held  to  be  sufficient  to  do  away  with 
such  condonation,  and  we  think  the  chancellor 
was  correct  in  holding  it  to  be  a  bar  to  the  com- 
plainant's right  to  relief.  As  tending  to  sup- 
port her  cluirffe  of  cruelty,  the  complainant 

fELve  some  evicfence  to  the  effect  that  while  she 
Ted  and  cohabited  with  the  defendant  she  was 
compelled  by  him  to  submit  to  excessive  sex- 
ual intercourse.  We  have  duly  cpnsldered  the 
evidence  on  that  point,  and  have  only  to  say 
that  in  our  opinion  it  falls  to  show  such  state 
of  facts  as  would  amount  in  law  to  cruelty. 

The  conclusion  reached  by  the  chancellor, 
that  the  complainant  is  not  entitled  to  relief  on 
the  ground  of  cruelty,  isveiy  considerably  tor- 
tifled  condderatlons  drawn  from  the  mode 
fai  which  hw  complaint  in  that  behalf  has  been 
brought  forward.  She  left  her  husband,  and 
went  to  Chicago,  about  March  1,  1887,  and  on 
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the  4th  day  of  that  month  she  filed  her  bill 
against  him  for  a  divorce.  At  that  time  the 
cruelty  which  she  claims  to  have  suffered  must 
have  been  fresh  in  her  recollection;  and  it  was 
but  reasonable  to  expect  that  if  she  was  enti- 
tled to  a  divorce  on  that  ground  she  would  al- 
lege it  in  her  bill.  The  only  ground  aDeged, 
however,  was  habitual  drunkenness,  no  men- 
tion .wbateTer  of  any  acts  of  cruelty  being 
made.  In  the  articles  of  agreement  entered  in- 
to a  few  days  later,  by  which  they  arranged  to 
live  separate  and  apart  for  a  year,  it  was  re- 
cited that  certain  differences"  had  arisen  be- 
tween them;  but  the  only  matter  of  difference 
in  any  way  hinted  at  in  the  instrument  related 
to  the  use  by  tfae  defendant  of  morphine  and 
liquor.  At  the  expiration  of  the  year  thecom- 
platoant  filed  a  new  bill  for  divorce,  alleging 
habitaal  drunkenness  as  before,  bnt  cha^ng 
cruelty  only  in  general  terms,  and  not  in  such 
form  as  to  be  available  as  a  ground  for  relief. 
It  was  not  until  the  sufficiency  of  that  portion 
of  her  bill  bad  been  challenged  by  demurrer, 
and  after  the  newness  of  her  hill  bad  been  de- 
veloped on  her  motion  for  an  aliowance  of  ali- 
mony pendmie  lite,  that  her  bill  was  so  amend- 
ed as  to  charge  cruelty  in  such  form  as  to  con- 
stitute a  ground  for  a  divorce.  These  circum- 
stances furnish  ground  for  a  le^timate  infer- 
ence that  the  charge  of  cruelty  is  a  mere  after- 
thought, and  that  it  was  brought  forward  only 
after  it  bad  become  apparent  that  the  bill  could 
not  otherwise  be  maintained.  We  are  of  the 
opinion  that  the  decree  is  in  accordance  with 
the  evidence,  and  that  no  error  was  committed 
by  the  appellate  court  In  affirming  it. 

The  jvdgment  of  thd  Appellate  wurt  wilt  be 
q^irmed. 


WISCONSIN  SUPREME  COURT. 


L.  HATHAWAY,  Appt., 

V. 

M.  H.  LYNN,  Se*pi. 

1.  Beftn«  any  UabUlty  to  pay  liqui- 
dated danubgea  can  attach  to  the  party 


in  de&ult  be  must  bave  been  sruiltr  of  a  sub- 
stantial braioh  of  his  agre«nent  xesoltlnff  In 
Bomethinff  more  than  mere  nominal  damages  to 
the  otlier  party. 

8.  A  release  a  eontraet  to  ran  a 

bna from  pa— enger  train*  to  ahotel is 

valid  without  anr  new  and  tedependent  consider- 
ation to  support  it. 


NOTa.~-Contract.  breach  of;  IfoutOatetl  domooes. 

A  oontiact  frtnn  the  tenna  of  which  it  can  be 
olearlr  aeoeo-tained  that  liquidated  damaffee  were 
to  be  paid  In  a  sum  agreed  on  In  case  of  Its  breach, 
Till  be  enforced.  Eakln  v.  Scott,  70  Tex.  412. 
'  Under  Oal.  Civ.  Code,  H  1870, 1671.  an  agreement 
fmr  liquidated  damaiies  is  valid  only  when  It  would 
be,  from  the  nature  of  the  case,  Impiaotioabte  or 
extremely  dlfflcult  to  fix  the  actual  damages 
(Qreenleaf  t.  Stockton  C.  B.  &  Agrioultural  Works, 
78  Cal.  eoa;  Patent  Brlok  Go.  v.  Uoore,  7S  Cat  206); 
especiallr  it  such  damages  would  obvlouslr  be  in- 
oonslderable  as  compared  with  the  sum  stated  m 
the  agreement  as  damagta,— the  tatter  should  t» 
legarded  as  a  penalty,  and  not  as  liquidated  dam- 
ages. Carter  v.  Strom  (Hlnn.)  48  N.W.Rep,3H. 

The  Code  excepts  only  oases  where  it  would  be 
impossible  or  extremely  dlScult  to  fix  the  actual 
damage.    Eva  v.  HcHahoa.  77  GaL  497. 

Where  an  agreement  expresses  a  penalty  for  a 
breach  thereof,  tlw  damages  recoverable  can  only 


not  to  render  judgment  for  the  amount  of  the 
penalty  or  deteult.  HoRienon  v.  Robertson,  as 
Ala.4fi0. 

Viaintiff  enttOed  at  least  to  nominal  damages. 
In  an  action  for  breach  of  contract  the  plaintiff 
is  entitled  to  nominal  damages  at  least  for  the 
breach.  Falker»n  v.  Bads,  S  West.  Bep.  Ofi,  IB  Mo. 
App.  aso. 

Juries  cannot  be  allowed  to  give  anything  more 
than  Domlnal  damages,  where  there  Is  no  legal  evi- 
dence of  damages  before  them.  Honnershots  v. 
Qallagtan,  lAl  Fa.  1;  Hancock  v.  Hubbell,  71  CaL 

ssr. 

The  right  to  damages  for  a  brecuth  of  contract  Is 
unrestricted,  in  the  absence  ot  a  quallfloatlou  in  the 
contract,  and  may  Include  all  injuries  sustained, 
whether  foreseen  or  not.  Allen  v.  Steers,  8B  la. 
Ann.SSS. 

Damages  for  breach  of  contract  must  be  capable 
of  certain  ascertainment,  "and  not  remote,  specu- 
lative or  contingent.  Western  V.  Teleg.  Co.  v. 


be  assessed  bya  Juryj  and  it  Is  error  for  the  oouriHall,  124  IT.  8. 4U  (Si  L.  ed.  17V). 
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(DeoembOT  8,  U8B.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Wood  County  Id 
fovor  of  defeodaot  io  ao  actioa  to  recover 
liquidated  damages  for  an  alleeed  breach  of  a 
contract  proridiDg  therefor.  Affirmed. 

Statement  by  Lyon,  J.: 

In  June,  18»7,  tbe  plaintiff  was,  and  still  is, 
the  proprietor  of  a  hotel  in  tbe  C%  of  Qrand 
Rapids,  known  as  the  "  Witter  House,"  and 
until  that  time  ran  an  omnibas  for  the  carriage 
of  passengers  betveen  his  hotel,  the  rendences 
In  the  City  of  Qrand  Rajdds  and  Centralia,  and 
two  railroad  depots,  one  of  which  is  situated  in 
each  of  said  cities.  Such  cities  are  separated 
by  tbe  Wisconsin  River,  and  were, 'at  that  time, 
connected  by  a  free  bridge  across  tbe  river. 
At  the  same  time  tbe  defendant  was,  and  still  is, 
the  proprietor  of  another  omnibus  line,  and  en- 
gaged in  the  same  business  in  those  cities.  On 
June  29,  1887.  the  plaintiff  sold  his  omnibus, 
team  and  outfit  to  the  defendant,  who  paid  the 
agreed  consideration  therefor.  At  the  time  of 
such  sale  the  parties  entered  into  ao  agreement 
in  writing,  signed  by  them,  which  is  as  follows: 
"  Memorandum  of  agreement  made  and  con- 
cluded this  39th  day  of  June,  1887,  by  and  be- 
tween L.  Hathaway  of  the  one  part,  and  M.  H. 
Lynn  of  the  other  part,  witnesseth:  Tbe  said 
L.  Hathaway  having  this  day  sold  out  bis  bus 
line  to  said  M.  H.  Lynn,  now,  therefore,  in 
consideration  of  the  premises  and  of  the  agree- 
ment hereinafter  contained,  tbe  said  M.  H. 
Lynn' hereby  agrees  and  binds  himself  regular- 
ly and  in  proper  manner  hereafter  to  run  a 
separate  bus  between  the  Witter  House  and  all 
passenger  trains  arriving  at  the  Orand  Rapids 
and  Centralia  depots,  for  tbe  separate  and  spe- 
cial accommodation  of  the  traveling  public  de- 
siring to  stop  at  the  Witter  House.  In  other 
wor£,  to  convey  Witter-House  customers  and 
Centralia-House  patrons  in  separate  busses,  un- 
usual and  temporary  accidenta  excepted  and 
excusing.  Also  to  carry  a  runner  for  the  Wit- 
ter House  free  of  charge  to  and  from  all  such 
trains.   In  considenition  of  the  premises,  and 


As  to  the  measure  of  damages  for  a  breaoh  of 
ooDtnict,  the  general  rule  of  tbe  common  law  is 
one  of  Indemnity,  Intended  to  give  rampcuBation 
for  the  loss  sustained,  and,  as  far  as  praoldcable,  to 
pat  tbe  plalntllt  fn  the  same  condition  in  which  be 
would  have  been  ir  the  ooatract  had  been  fully 
performed.  Snodsraes  v.  Reynolds,  79  Ala.  452. 

Damages  for  breach  of  contract  to  oonstruct 
house  (BoetUer  v.  Tendick,  6  L.  B.  A.  8T0,  note);  of 
contract  to  convey  lands  (Johnson  v.  HcHnllln 
<Wy.)  4  L.  R.  A.  670.  note);  ^nerally:  Taylor  Ulg. 
Co.  V.  Hatoh^,  3  X..  R.  A.  687,  80  Fed.  Rep.  UO; 
Weetera  U.  Teleg.  Co.  y.  Brown,  2  L.  R.  A.  7W.  note, 
n  Tez.  7S8;  Osgood  v.  Bauder,  1 L.  B.  A.  056,  note, 
7S  Iowa,  S60;  Hunt  v.  Oregon  Fao.  B.  Co.  1  L.  B.  A. 
842, 89  Fed.  Rep.  48L 

Parties  may  modtf)/  their  agretments. 

Parties  can  agree  to  change  or  modify  their 
agreements  without  any  new  oonsidenition.  Ru^e 
V.  Gates,  71  Wis.  884;  Izard  v.  Klmmel  (Neb.}  tl  N. 
W.  Rep.  1068. 

Parties  to  a  written  executory  contract  under 
seal  may  modify  it  by  parol,  if  tbey  have  acted 
under  and  executed  it  as  modified.  KoOiay  v. 
Oluck  (Hinn.)  tf  N.  W.  Rep.  876. 

Where  a  vaM  (fliange  In  a  oonteaot  la  made,  the 

ft  L.  R  A. 


of  the  foregoing  agreement,  the  said  L.  Hatha- 
way hereby  agrees  and  binds  himself  that,  so 
long  as  tbe  said  M.  H.  Lynn  faithfully  carries 
out  tbe  foregoing  agreement,  he  will  not  put 
on,  nor  encouraee  anyone  to  put  on,  a  busline 
in  said  cities.  In  case  of  the  violation  or  dis- 
regard of  the  terms  of  this  agreement,  the 
damages  recoverable  by  the  other  are  hereby 
fixed  and  adjusted  &t  tbe  sum  of  $200,  to  lie 
paid  on  demand." 

This  action  was  brought  to  recover  (200,  as 
liquidated  damages  for  alleged  breaches  by  de- 
fendant of  such  agreement.  The  breaches  as- 
signed are  (1)  that  several  times  betweoi  De- 
cember, 1887,  and  April,  1888,  the  defendant 
failed  to  run  a  separate  omnlbufi  to  and  from 
certain  trains;  and  (3)  that  since  April  11, 1888. 
the  defendant  has  wholly  failed  to  perform  bis 
said  agreement.  The  defendant  in  his  answer 
alleges  full  performance  of  his  contract  to 
April  11,  1688,  and  that  he  was  excused  from 
such  performance  thereafter  by  the  destruction 
of  -the  bridge  between  the  two  cities,  which  had 
not  been  rebuilt.  He  further  alleg^  that  after 
that  date,  and  before  the  action  was  com- 
menced, the  plaintiff  released  him  from  the 
obligation  further  to  perform  such  contract. 
Tbe  parties  were  tbe  only  witnesses  on  the  trial 
whose  testimony  is  of  any  importance.  The 
only  material  conflict  in  their  testimony  relate* 
to  the  apodal  breaches  of  the  agreement  chaned 
in  the  complaint  to  have  occurred  between  De- 
cember, 1887,  and  April,  1888,  and  to  the  re- 
lease of  defendant  by  plaintiff,  as  alleged  in  the 
answer,  from  tbe  performance  of  the  agree- 
ment. It  appears  that  the  bridge  was  curied 
away  by  an  ice  jam  on  April  11,  1888,  and  the 
river  between  the  two  cities  could  not  be 
crossed  with  teams  until  about  tbe  middle  of 
Hay,  when  a  ferry-boat  was  put  in  operation, 
upon  which  teams  and  vehicles  could  be  trans- 
ported across  the  river.  Tolls  were  charged 
therefor.  Further  reference  to  the  testimony 
will  be  found  in  tbe  opinion.  Tbe  jury  re- 
turned a  verdict  for  the  defendant.  A  motion 
for  a  new  trial  was  denied,  and  Judgment  en- 
:  tered  for  the  defendant  pursuant  to  the  vndicL 
The  plaintiff  appeals  from  tiie  judgment. 


old  ooDtraot  fstlierebr  done  awar  with,  and  anew 
one  subatltated.  Smith  v.  Bnyder,  88  Ta.  614. 

May  waive  provirton  in  eontraO. 

A  party  may  waive  any  provision,  either  of  a 
ooDtraot  or  of  a  statute,  intended  for  his  benefit. 
Shutte  V.  Thompson,  St  IT.  8. 16  WalL  161  (SI  ed. 

12S). 

A  waiver  is  the  voluntary  relinquishment  of 
some  known  right  or  advantage.  AuUtorltlea  dtod 
in  Feabody  v.  Maguire.  6  New  Eng.  Rep.  600,  TV 
Ue.  672. 

A  waiver  of  a  stipulation  in  an  agreement  must, 
to  be  effectual,  not  only  t>e  made  Intentlooally,  but 
■with  knowledge  of  the  clrcumatances.  This  to  tbe 
rule,  not  only  when  there  is  a  direct  and  precise 
agreement  to  wiiire  tbe  stipulation,  but  also  whore 
it  Is  Bought  to  deduce  a  waiver  from  the  oouduct  of 
the  party.  Beaneoke  v.  Oonneoticut  Hut.  Xi.  Ing^ 
Co.  lOS  IT.  8. 866  (SQIh  ed.  990);  Beynolds  v.  Douglass, 
37  F.  S.  12  Pet.  «7  (B  L.  ed.  1171). 

Acquiescence  and  waiver  are  always  questioiiB  of 
fact.  Peuoe  v.  lAugdon,  99  n.  8. 678  (S6  L.  ed.  tiO>. 

A  waiver  may  be  proved  either  directly  or  cir- 
curastantlaUy.  like  any  other  facC  Aathorfttoa 
dtea  In  Feabody  v.  n&gnire,  mifira. 
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Mr.  Georg«  Xi>  WilUuiiH,  for  appellant: 
The  damages  in  this  case  being  such  as  were 
UDoertaio,  coDjectural,  not  easily  determiDed 
and  Dot  unreasonable,  the  aam  fixed  by  the 
parties  must  be  considered  as  liquidated  dam' 
ages. 

Lyman  v.  Bahcock,  40  Wis.  508;  Pierce  v. 
Jung,  10  Wis.  80;  Cuthing  v.  Drew,  97  Mass. 
446. 

A  release  to  be  effectual  must  declare  with 
entire  distinctness  the  purpose  of  the  creditor 
to  discharge  the  debt  and  the  debtor. 

2  ParsoDB,  CoDt.  718. 

A  new  agreement  to  release,  waive,  cancel  or 
annul  the  original  agreement  must  prefiede  a 
breach  of  it. 

Broten  v.  Bverhard,  52  Wis.  307. 

Mr.  J.  W.  Ooehran  for  respondent. 

loron,  J„  delivered  the  opinion  of  the  conrt: 
The  conclusions  we  have  reached  relieve  us 
from  the  necessity  of  determining  whether  the 
stipulation  iu  the' agreement  of  June  29,  1887, 
to  the  effect  that  ■  if  either  party  violate  the 
terms  thereof  be  shall  pay  to  the  other  party, 
on  demand,  the  sum  of  ^00,  thereby  provides 
for  a  mere  penalty,  as  in  Lj/man  v.  Babeoek, 
40  Wis.  503,  or  whether  the  (200  is  to  be  re- 
garded as  liquidated  damages,  as  in  Berrivkoit 
T.  ZVopAo^,  39  Wis.  219.  NelQier  are  we 
called  upon  to  decide  whether  the  agreement, 
which  contained  no  limitation  of  the  time  it 
shall  continue,  may  be  rescinded  at  the  option 
of  either  party,  as  in  Irish  t.  Bean,  Id.  663; 
nor  whether  the  altered  conditions  caused  by 
the  destruction  of  the  free  bridge,  and  the  sub- 
stitution therefor  of  a  toll  ferry,  terminated  the 
contract.  Under  adifferentstateof  factstbeee 
interesting  questions  might  have  arisen,  but 
they  are  not  involved  in  the  case  here  made  by 
the  pleadings  and  testimony. 

I.  Assuming  it  to  have  been  proved  on  the 
trial  that  the  defendant  failed,  at  different  limes, 
to  run  a  separate  omnibus  between  plaintiff's 
hotel  and  certain  trains,  it  does  not  appear  that 
such  failure  resulted  in  any  damage  to  the 
plaintiff.  It  seems  undisputed  that  the  defend- 
ant ran  an  omnibus  lietween  each  train  arriv- 
ing at  either  city  and  th6  plaintiff's  hotel,  ex- 
cept when  communication  with  the  Centralia 
depot  was  necessarily  interrupted  by  the  de- 
struction of  the  brid^,  although  on  a  few  oc- 
caaions  before  Aprilll,  and  constantly  after- 
wards, the  same  omnibus  served  other  hotels. 
It  Is  not  shown  that,  at  such  times,  there  were 
any  passengers  to  or  from  the  hotel  of  plain- 
tiff, and  no  fact  or  circumstance  appears'from 
which  it  can  be  inferred  that  the  plaintiff  suf- 
fered any  damage  because  of  the  occastonal 


failure  of  defendant  to  run  a  separate  omnibus 
between  plaintiff's  hotel  and  the  depots.  Hence 
the  plaintiff  would  only  be  entitled  to  nominal 
damages  for  alleged  breaches.  This  ac^n  is 
brought  upon  the  theory  that  the  sum  of  $300 
specified  in  the  agreement  is  liquidated  dam- 
ages'for  any  breach  of  the  requirements  there- 
of, and  sucli  is  the  contention  of  the  plaintiff. 
For  the  purposes  of  the  case,  the  correctness  of 
this  proposition  will  be  conceded.  In  such  a 
case,  before  any  liability  to  pay  the  liquidated 
damages  can  attach  to  the  party  in  default,  he 
must  have  been  guilty  of  a  substantial  breach 
of  bis  agreement, — a  breach  which  has  resulted 
in  something  more  than  mere  nominal  dam- 
ages to  (he  other  contracting  party.  This  rule 
is  so  manifestly  Just  that  no  discussion  of  it  is 
necessary.  Hence  we  conclude  that  the  plain- 
tiff is  not  entitled  to  recover  such  stipulated 
damages  for  any  alleged  breach  occurring  be- 
fore the  time  the  defendant  claiou  to  have  been 
released  by  the  plaintiff  from  the  obllgatioDS 
of  the  agreement  of  June  29,  1887. 

11.  Was  the  defendsnt  so  released?  He  tes- 
tified on  the  trial  that  on  May  16, 1888,  the  day 
before  the  ferry-boat  commenced  running  reg- 
ularly, he  told  the  plaintiff  that  he  considered 
their  contract  ended  by  the  destruction  of  the 
bridge,  and  he  intended  thereafter  to  run  but 
one  omnibus.  Plaintiff  claimed  the  contract 
was  still  in  force.  Thereupon  the  defendant 
offered  to  resell  the  same  property  to  the  plain- 
tiff. They  negotiated  some  dsys,  and  finally 
agreed  upon  the  terms  of  the  resale.  There- 
after the  plaintiff  refused  to  make  the  pur- 
chase, but  said  to  the  defendant:  "  I  have 
concluded  not  to  put  any  bus  on.  Tqu  may  go 
on  and  run  it  as  you  wish  to,  or  run  it  as  you 
are  a  mind  to,"— also  that  defendant  need  not 
carry  a  runner  for  him,  if  he  did  not  wish  to. 
The  plaintiff  denied  these  statements. 

If  the  plaintiff  said  to  defendant  what  the 
latter  testified  he  did,  we  think  the  jury  were 
ustifled  in  finding  that  plaintiff  thereby  re- 
eased  him  from  hu  obligation  to  run  a  sepa- 
rate omnibus  between  tiie  hotel  and  depots. 
Such  a  release  is  valid  without  any  new  and 
independent  consideration  to  [support  it.  The 
testimony  being  in  conflict  on  this  subject,  it 
was  competent  for  the  jury  to  believe  the  de-  ■ 
fendant,  and  manifestly  they  did  so,  and  pred- 
icated their  verdict  on  his  testimony.  '  This 
court  cannot  say  Qiat  they  should  have  disbe- 
lieved him,  and  batted  their  verdict  on  the  tes- 
timony of  the  plaintiff.  Our  conclusion  is  that 
the  testimony  supports  the  verdict,  and  hence 
that  the  judgment  should  not  be  disturt>ed. 
T/teJv^mmt  <if  the  Circuit  Court  it  affirmed. 
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Elvira  J.  BENNETT,  Beapt, 
«. 

Oliver  BENNETT,  Appt. 

(.— N.  T  ) 

A  Buurried  woman  can  maintain  an 


acUon  for  tbe  entloemeot  of  her  husband  atr^ 
from  her,  and  her  consequent  deprivation  of  bis 
comfort,  ^d,  protection  and  sodety. 

S.  The  repeal  by  the  Act  of  1880  of  tbe 
proTlsions  of  the  Aots  of  1860  and 

ISeS.'ffivIng  the  vtte  the  right  to  malntalo  an 


NOTS. —Tbrt,  injury  to  a  right  imports  damage.    |  in  himself  wbloh  has  been  Invaded,  weakened  orde-- 
Bvery  Injury  to  a  right  imports  a  damage;  for  atroyed  by  the  unlawful  or  maJlcdous  act  of  the 
wherever  the  i^alntlff  estabUstaes  some  legal  right  i  defendant,  time  Is  a  wrong  and  damage  In  law  re 
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action  r<n-  injury  to  ber  penoD  or  oh^xaoter,  wma 
not  intended  to  take  awor  any  iJgbtB  of  uitfoii, 
but  merely  to  removeieotknis  no  longcrieguded 
as  opwatlve. 

(HMcAt  and  Failttr,  JS~,  dtemt) 

<Deoeiiil>er  8,  U8B:) 

APPEAL  defendant  from  a  judgment  of 
the  GeDeral  Tenn  of  the  Supreme  Court, 
Fourth  Department,  aflBrming  a  judgment  of 
the  Broome  Circuit  is  favor  of  piaiotiff,  and 
also  an  order  denying  a  motion  for  new  trial 
in  an  action  to  recover  damages  for  the  aliena- 
tion from  plaintiff  of  her  husband's  affecUoos. 

The  case  la  fully  stated  In  the  oi^Dion. 

Meun.  Clark  ft  Brown,  for  appellant: 

The  novelty  of  a  particular  action  or  defense, 
where  the  facts  on  which  it  ia  founded  are 
of  common  occurrence,  is  a  stixmg  argument 
that  it  cannot  be  upheld. 

Gmtigan  v.  Mohawk  A  S,  R  Go.  2  Denio, 
fllO;  Duke  of  Hmeattle  v.  Clark,  8  Taunt  602; 
BusteU  Y.  Avon  Co.  2  T.n.  678. 

The  action  would  not  lie  at  common  law. 

Mehrhoff  V.  Mehrhofi,^^  Fed.  Rep.  14;  Logan 
V.  Logan,  Tl  Ind.  558;  Limch  v.  Knight,  9  H. 
L.  Cas.  677:  Clark  v.  Marian  (Ohio)  1  Cinn. 
Super.  Ct.  Rep.  418;  Westlake  v.  Wettlake,  84 
Ohio  St.  621;  Japnea  v.  Jayna,  80  Hun,  40. 

There  is  no  combination  at  common  law  and 
the  Statutes  of  the  State  of  New  York,  that 
enables  this  action  to  be  maintained.  The 
Statutes  of  the  State  of  New  York  have  not 
abolished  the  common-law  unity  of  husband 
and  wife. 

Bertie*  v.  Nunan,  98  N.  Y.  169;  FiUgerald 
T.  Quann.  12  Cent.  Rep.  74S,  109  N.  T.  441 ; 
Mangam  v.  Peek.  Ill  N.  Y.  404. 

The  loss  of  a  husband's  sociaty  Is  not  an  In- 
jury to  the  character  of  the  wife,  nor  ts  it  an 
injury  to  her  person. 

Ixtgan  v.  Logan,  77  Ind.  664. 

Section  460  of  the  Code  leaves  the  law  as  it 
was  before  its  passage. 


Fitzgerald  v.  Quann,  13  Gent.  Bep.  745, 109 
N.  Y.  447. 

The  cause  of  action  cannot  be  predicated  on 
the  idea  that  the  right  which  the  wife  haa  to 
the  society  and  aid  of  her  husband  Is  herpiop- 

erty. 

See  Stief  v.  Bart,  1  N.  Y.  34;  Morriton 
Semple.  6  Binn.  94;  Jaekaon  v.  Houael,  17  JobosL 
288;  Oitletr.  .Fb^^ 4 Denio, 83;  ZabrUkie 
V.  SmUh,  18  N.  Y.  888. 

Mr.  Alexander  Cnmrnlnifs,  with  Mmn. 
Canniff  Sb  Penrle.  for  respondent: 
There  is  no  wrong  without  a  remedy. 
Searlei  v.  Oronk,  m  How.  Pr.  894;  Grmea 
V  6  Abb.  K.  C.  41. 

e  depriving  plaintiff  of  the  aode^,  oom- 
panionshtp.  aid  and  comfort  of  her  husband  is 
a  wrongful  invasion  of  the  personal  ririits  of 
the  plaintiff.  She  may  mainlain  her  action  for 
its  redress  under  the  laws  of  this  State. 

Bigelow,  Torts,  1S8;  Weattake  v.  Wettlake,  84 
Ohio  St.  631;  Clark  v.  Harlan  (Ohio)  1  Cinn. 
Super.  Ct.  Rep.  418:  CooIct,  Torts,  227;  1  Ad- 
dison. Torts,  4th  ed.  86;  Breiman  v.  Paaaeh,  7 
Abb.  N.  C.  249. 

The  dedslonB  of  this  State  upon  the  mean- 
ing of  the  term  "  injury  "  are  brood  enough  to 
include  an  action  by  a  married  woman  for  en- 
ticing away  her  husband. 

See  Lsfnek  v.  Knight,  9  H.  L.  Cas.  tfTI;  Baker 
T.  Baker,  16  Abb.  N.  C.  398. 

Vann.  J.,  delivered  the  oi^nion  of  the 

court: 

The  plaintiff,  a  married  woman,  brought 
this  action  to  recover  damages  from  the  de- 
fendant for  enticing  away  her  husband,  and 
depriving  her  of  bw  comfort,  aid,  protection 
and  society.  The  defendant  insists  that  neither 
at  common  law,  nor  under  the  Act  Concern- 
log  the  Rights  and  LialriUtiea  of  Husband  and 
mfe,  can  such  an  action  be  maintained.  It 
was  provided  by  that  Statute  that  any  married 
woman  might,  while  married,  sue  and  be  sued 
In  all  matters  having  relation  to  her  sole  and 
separate  pnq)erty,  and  that  she  might  maintain 


snltlnff  therefrom,  in  re«peot  of  which  an  aotton  la 
maintainable  for  peouDlur  oompecuatlon,  though 
no  actual  pecuniary  loee  can  be  proved.  RoRers  v. 
Hacnamara,  14  C.  B.  H.  28  L.  J.  N.  &  C.  F.  1;  Donoml 
V.  Backhouse,  SL  Bl.  k  Bl.  fiOT;  Ashby  v.  White,  2 
Ld.  Baym.  951;  Bmbrey  v.  Owen.  6  Sxoh.  8C8,  SO  L. 
J.  N.  S.  Exch.  212;  Rochdale  Canal  Co.  v.  King,  U 
Q.  B.  185;  Webb  v.  Portland  Mfff.  OiJBItSumn.  197; 
Bower  V.  HUl,  1  Soott,  526. 

Indeed  it  ia  held  that  aotions  may  be  sustained 
for  such  an  act,  even  though  the  damage  Is  not  bub- 
oeptlble  of  proof.  Delaware  ft  H.  Canal  Co.  v.  Tor- 
Tcy,  BS  Pa.  14%  1  Addison,  Torta,  10. 

For  any  violation  of  personal  rights  an  unmar- 
ried woman  has  the  same  remedy  that  a  man  has. 
She  may  sue  for  Injury  to  her  charooter,  her  per- 
son or  her  property.  A  rlgfaC  of  actltHi  to  tliii  ex- 
tent Is  clearly  given  to  a  married  woman  under  the 
statutes.  FuiTOW  v.  Chapin,  13  Kan.  112:  Towns- 
din  V.  Nutt,  IB  Kan.  884;  MebrholT  v.  Uehrhoff,  26 
Fed.  Bep.  14. 

Reciprocal  riohU  of  huOtand  and  wV»  regarvM  aa 
propertV' 

The  redprooal  rights  of  husband  and  wife  may  be 
regarded  as  the  propnty  of  the  respective  parties. 
In  the  broad  sense  of  the  word  "  property,"  which 
Includes  things  not  tangible  or  visible,  and  appltes 
towhateverlsezeluBlvelyone*sown.  Anunteoken 
6L.R.A. 


series  of  deofskma,  from  early  times,  bolds  that,  for 
a  willful  invasion  of  the  husband's  right  to  the 
society  of  his  wife,  he  may  maintain  on  action  for 
damages  against  t^e  wrong-doer.  Bis  right  of  so- 
don  lenot  put  upon  the  technical  ground  of  lonof 
servloe,  as  Is  sometimes  suggested,  but  it  rests  upon 
the  loss  of  conjugal  affection  and  eodety  ot  the 
wife.  Weedon  v.  Tlmbrell.  6  T.  R.  SET;  Jas-nea  v. 
Jaynes,  SB  Hun,  40;  Bennett  v.  Smith,  21  Barb.  489; 
Hutcheeon  v.  Peck,  S  Johns.  IBB;  Hchouler.  Huab. 
and  W.  1 64. 

Riaht  of  action  for  aUenation  of  affections  and  lata 
of  eoniuijal  aoetetti- 

A  wife  may  maintain  an  action  for  the  loss  of  the 
society  and  companionship  of  her  husband,  against 
one  who  wrongfully  and  maliciously  Induces  and 
procures  her  husband  to  abandon  or  send  her 
away.  Wcstlate  v.  Westlake,  8ft  Ohio  St.  OH;  Jaynes 
T.  Jaynes,  SB  Bun,  40;  Oork  v.  Barian  (Ohio)  1  Chin. 
Super.  Ct.  Bep.  «18. 

A  wife  may  maintain  an  action  against  a  woman 
who  alienates  ber  husband^  alteotioDs  and  entloes 
htm  away  from  her.  so  as  to  deprive  her  of  his 
society  and  adequate  support.  Uelirhofr  v.  Mehr- 
hoff, 26  Fed.  Bep.  IS;  Westlake  r.  Westlake,  tupra; 
Ijogan  V.  Logon,  77  Ind.  6G8. 

Budh  rigbt  Is  ber  "separate  property"  wHhla  the 
meaning  of  that  term  as  used  Id  the  statutes;  and  If 
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an  acdoa,  in  her  own  name,  for  damages,  i 
gainst  any  perBon  or  body  corporate,  for  any 
injury  to  her  person  or  character,  the  same  as 
if  she  were  aoie.  Laws  1860,  chap.  90,  p.  158, 
§  7.  as  amended  by  chapter  173,  Laws  1863, 
p.  348. 

An  injury  to  the  petson,  within  the  mean- 
ing of  the  law,  includea  certain  acts  which  do 
not  involve  physical  contact  with  the  person 
injured.  Thus  criminal  conversation  with  the 
wife  has  long  been  held  to  be  a  personal  injury 
to  the  bnsbsnd  {Delamater  v.  liusiell,  4  How. 
Pr.  284  (1860);  Strauss  v.  Schwarzwaelden,  4 
Bosw.  627  (1859),  and  the  seduction  of  a 
daughter  a  like  injury  to  the  father.  Taylor 
T.  North,  8  Code  Rep.  9;  tteinbeTo  v.  Lather, 
60  How.  Fr.  48S. 

The  Code  of  Civil  Procedure,  In  deflolng 
■"personal  injury,"  includes,  under  that  head, 
Jibei,  slander  "or  other  actionable  injury  to 
«he  person,"   Section  3348,  Bubd.  9. 

It  is  well  eettled  that  a  husband  can  main- 
tain an  action  against  a  third  person  for  en- 
ticing away  his  wife,  and  depriving  him  of 
her  comfort,  aid  and  society.  Huteheton  v. 
J*eek,  6  Johns.  196;  Bamea  v.  AUen,  1  Abb. 
Dec.  111. 

The  basis  of  the  action  is  the  loss  of  con- 
sortium, or  the  right  of  the  husband  to  the 
conjueai  society  of  his  wife.  It  is  not  neces- 
eary  that  there  should  be  proof  of  any  pecu- 
niary loss  in  order  to  sustain  the  action.  Her- 
manee  y.  Jamet,  88  How.  Pr.  143;  BimAart  v. 
BOU,  89  Mo.  S84. 

Loss  of  services  is  not  essential,  but  is  merelv 
a  matter  of  agCTavation,  and  need  not  be  al- 
leged or  proved.  Bigaouette  v.  Paulet,  184 
Mass.  12S. 

According  to  the  following  cases,  a  wife 
can  maintain  an  action,  in  ber  own  name  and 
for  her  own  benefit,  against  one  who  entices 
her  husband  from  her,  alienates  his  affection 
aod  deprives  her  of  his  society.  Jaynet  v. 
Jaynet,  89  Hun,  40;  Breiman  v.  Paatch,  7 
Abb.  N.  C.  249;  Baker  v.  Baker,  16  Abb.  N. 
C.  298;  Warner  V.  Miliar,  17  Abb.  N.  C.  221; 


that  be  not  so,  tben  It  la  a  personal  rlffht  for  an  In- 
jur; to  wUoh  an  action  Is  given  t^  Uie  said  Aota> 
Tan  Amam  v.  Ayers,  07  Barb.  614,  dlstingnlahed 
and  notfoUowed;  Breiman  v.  Paaaoh,  1  Abb.  N.  C. 
£48;  Baker  v.  Baker,  18  Abb.  N.  a  XBB;  Jarnes  v. 
JayneB,aeHun.4Q. 

Uta  loss  of  oonjugai  8oele>tr  la  not  a  pecnnlarr 
loss;  tfaouffh  tt  mar  be  a  loss  whloh  file  law  maj  leo- 
og^ze  to  tbe  wife  as  well  as  the  husband.  Lord 
Campbell  in  Lfuch  v.  Knlgbt.  9  H.  L.  Caa.  077; 
Veatlake  v.  Westlake,  mpra. 

There  is  no  reason  why  such  an  action  should  not 
be  supported,  where  by  statute  tbe  wife  Is  allowed, 
for  ber  own  benefit,  to  sue  for  personal  wrongs 
eulfered  by  ber.  Cooley,  Torts,  2S7. 

Under  Uie  Statutes  of  Kaosaa.  "a  woman  may, 
while  married,  sue  and  t>e  sued,  tn  the  same  man- 
ner as  If  she  were  unmarried."  Stat.  ISTV,  obap.  6^ 
1 3;  Hehrboff  v.  MebroS,  28  Fed.  Bep.  U. 

Bolt  has  been  held  that  a  hustmnd  may  maintain  an 
action  for  alienating  the  affections  o£.bl8  wife,  and 
Inducing  ber  to  refuse  to  live  with  hbn  as  bis  wife, 
although  she  be  not  physically  abeent  or  separate 
from  him,  and  there  lie  no  pecuniary  loos,  or  loss 
of  service  by  an  actual  leaving  or  continuing  away 
from  htm.  Heermance  v.  James,  4?  Barb.  12a 

There  may  tie  desertion  thougb  the  partlss  oon- 
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ChureMU  v.  Lmi$^  Id.  236;  Simmoru-v.  Sim- 
mom,  4  N.  Y.  8app.  321. 

There  appears  to  be  no  reported  decision  in 
this  State  holding  that  such  an  action  will  not 
lie,  except  Van  Amam  v.  Ayers,  67  Barb.  544. 
That  case  was  decided  at  special  term,  in  1877, 
and  tbe  learned  justice  who  wrote  tbe  opinion 
therein,  as  a  member  of  the  general  tenn 
when  the  case  now  under  consideration  was 
affirmed,  concurred  in  the  result,  and  stated 
that,  owing  to  recent  authorities,  he  thought 
tbe  right  of  action  should  be  upheld.  Some 
of  tbe  cases  rest  mainly  upon  the  Statute 
already  alluded  to,  and  sustain  the  action 
upon  tbe  theory  that  enticing  away  tbe  wife  is 
such  an  injury  to. the  personal  rights  of  the 
husband  as  to  amount  to  an  injury  to  tlie  per- 
son, while  otiiers  proceed  npon  tbe  ground 
that  the  loss  of  consortium  is  an  injury  to  prop- 
erty, in  the  broad  sense  of  that  word,  "which 
includes  things  not  tangible  or  visible,  and  ap- 
plies to  whatever  is  exclusively^  one's  own." 
Jayim  v.  Jaynet,  mpra,  sustains  the  action 
upon  either  ground,  although  prominence  is 
given  to  the  latter.  Several  of  the  cases  justify 
the  action  geuerally,  without  allusion  to  any 
statute. 

If  tbe  wrong  in  question  is  an  injury  to 

Property  simply,  it  would  not  abate  upon  the 
eath  of  the  plaintiff,  but  could  be  revived  in 
tbe  name  of  the  personal  representatives,  a 
consequence  which  suggests  the  precarious 
nature  of  that  basis  for  the  action.  Cn^in  v. 
Brooldyn  C.  S.  Go.  76  N.  Y.  198,  88  S.  Y. 
69S. 

In  other  States  the  rule  varies.  In  Ohio 
and  Kansas  recovery  by  tbe  wife  is  permitted, 
while  in  Indiana  the  right  has  thus  far  heea  de- 
nied, but  by  a  court  so  evenly  divided  in  opin- 
ion as  to  leave  tbe  nltlmste  rule  in  that  State 
uncertain.  Clark  T.  Barian,  1  Cinn.  Super. 
Ct.  Bep.  418;  Wesilake  v.  Westlake,  84  Ohio 
St.  621;  Mehrhoffv.  MehrAaff.  26  Fed.  Rep. 
18;  Logan     Logan,  77  Ind.  568. 

In  England  tbe  point  does  not  appear  to 
have  been  directly  passed  upon,  but  in  one 


tlnue  to  occupy  the  same  house.  I  Bishop,  Mar. 
and  Dlv.  S  779;  Fishll  v.  FIshli.  2  Lttt.  (Ky.)  887;  Hoss 
T.  Hoss,  £  Ired.  L.  66;  Jaynee  v.  Jaynee,  88  Hno,  tt. 

No  Buob  right  of  action  existed  under  tbe  com- 
mon law  by  reason  of  the  legal  unity  of  husband 
and  wife.  In  Westlake  v.  Westlake,  tupra,  this 
qneetton  Is  dlsouased  at  length  under  the  Statute  of 
that  State,  and  tbe  court,  by  a  divided  bench  <a 
majority  of  one),  held  that  the  wife  could  maintain 
her  action.  In  Logan  v.  Logan.  77  Ind,  568,  tbe 
court,  by  a  majority  of  one,  decided  that  under  the 
Statutes  of  Indiana  tbe  wife  could  not  maintain  an 
action,  but,  tbe  words  being  slanderous,  she  could 
maintain  ber  action  of  slander.  Uehrhoff  v.  Mehr- 
hoff ,  mpra. 

In  aa  action  against  a  third  party  for  inducing 
the  plalntUTs  husband  to  send  her  away,  the  dee- 
laxatlons  of  the  husband,  made  In  the  absence  of 
the  defendant,  are  not  admissible  in  evidence. 
Westlake  v.  Westlake,  mpra. 

So  In  an  action  for  enticing  away  the  plalntllTs 
wtiteithe  deolaratlonB  of  the  wife  are  not  admissible 
Id  evidence.  Wlnsmore  v.  Oreonbank,  Wlllee,  STI. 

The  oonfesslons  of  the  wife.  In  an  action  by  tbe 
husband  against  ber  seducer,  are  not  evidence 
against  the  def  endanL-  Bull.  N.  P.  28;  WesUake  v. 
Wflstli^  mpra. 
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case  the  jud^  approached  it  so  nearly  and 
differed  so  widely  in  their  discu&slonB  that  it  ia 
cited  as  an  authority  upon  both  aides  of  the 
question.    Lunch  v.  Knight,  9  H.  L.  Ca&  577. 

The  Lord  Chancellor  (Campbell),  in  deliver- 
ing  the  leading  opinion,  said:  "If  it  can  be 
shown  that  there  is  presented  to  us  a  coocur- 
rence  of  loss  and  injury  from  the  act  com- 

Slained  of,  we  are  bound  to  say  that  this  action 
es.  Kor  can  I  allow  that  the  loss  of  eon- 
nortium  or  conjugal  society  can  give  a  cause  of 
action  to  the  husband  atone."  Lord  Crsn- 
worth  was  strongly  inclined  to  think  that  this 
view  was  correct,  but  did  not  feel  called  upon 
to  express  a  decided  opialon,  as  It  was  agreed 
that  the  judgment  of  the  court  should  be  placed 
upon  another  ground.  Lords  Brougham  and 
Weosleydale  thought  that  the  action  would 
not  lie.  In  that  case,  it  is  to  be  observed,  the 
husband  joined  the  wife  in  bringing  the  action, 
"for  conformity,"  as  there  was  do  enabling 
statute  authorizing  her  to  sue  in  her  own 
Dame. 

While  this  action  was  tried,  decided  at  the 

Sneral  term,  aud  argued  in  this  court  upon 
e  theory  that  the  Acts  of  1860  and  1862,  con- 
cemio^  the  rights  and  liabilities  of  husband 
and  wife,  were  stDl  in  force,  in  fact  they  have 
no  application,  because  the  sections  heretofore 
regarded  as  applicable  were  repealed  by  the 
General  Repealing  Act  of  1880.  Laws  1880, 
chap.  349,  ^  80,  »a 

The  judgmeot  in  this  action,  therefore,  can- 
not be  afflrmed  upon  the  ground  that  the 
wrong  complained  of  maybe  redressed  under 
those  Statutes.  Can  it  be  Bustained  upon  the 
theory  that  the  right  of  action  belongs  to  the 
wife,  according  to  the  general  principles  of 
the  common  law,  and  that  she  may  now  main- 
tain it,  being  permitted  to  sue  in  her  own 
name!  The  Code  of  Civil  Procedure  {%  450) 
provides:  "In  an  action  or  special  proceed- 
ing a  married  woman  appears,  prosecutes  or 
deiends,  alone  or  joined  with  other  parties,  as 
it  she  were  single. 

The  capacity  of  the  plaintiff  to  sue  cannot 
be  questioned  under  tb&  Statute,  but  whether 
she  has  a  cause  of  action  to  sue  upon  is  the  Im- 
portant inquiry.  Can  she  maintain  an  action 
for  any  personal  injury,  even  for  an  assault 
and  battery,  since  toe  Repealing  Act  already 
cited  went  into  effect?  Admitting  her  power 
to  assert  her  rights  in  court,  what  right  has 
she  to  assert?  Has  she  such  a  te^l  right  to 
the  conjugal  society  of  her  husband  as  to  ena- 
ble her  to  recover  against  one  who  wrongfidly 
deprives  her  of  that  right? 

It  is  urged  that  the  novelty  of  the  action  is 
a  strong  argument  that  it  cannot  be  upheld. 
The  same  point  was  urged  in  almost  the  first 
action  brought  by  a  husband  against  one  who 
had  enticed  away  his  wife,  and  the  answer 
made  by  th^  court  in  that  case  we  repeat  as 
uipHcable  to  this:  "The  first  general  objec- 
tion is  that  there  is  no  precedent  of  any  such 
action  as  this,  and  that,  therefore,  it  will  not 
lie.  .  .  .  But  this  general  rule  is  not  applica- 
ble to  the  present  case.  It  would  be,  if  there 
had  been  no  special  action  on  Ihe  case  before. 
A  special  action  on  the  case  was  introduced 
for  this  reason,  that  the  law  will  never  suffer 
an  injury  and  a  damage  without  a  remedy, 
but  there  must  be  new  facts  in  every  special 
6L.aA. 


action  on  the  case."  Wintnufre  v.  Oneabank, 
Willes.  677,  580. 

Moreover,  the  absence  of  strictly  common- 
law  precedents  is  not  surprising,  because  the 
wife  could  not  bring  an  action  alone,  owing  to- 
the  disability  caused  by  coverture,  and  the  bus- 
band  would  not  be  apt  to  sue,  as  by  that  act 
he  would  ooofesB  th^  he  had  done  i^rong  in 
leaving  his  wife.  The  actual  injun^  to  the 
wife  from  the  loss  of  eoruortium,  which  ia  the 
basis  of  the  action,  is  the  same  sb  the  actual 
injury  to  tbe  husband  from  that  cause.  His 
right  to  the  conjugal  society  of  his  wife  is  no 
greater  than  her  right  to  tlie  conjugal  society 
of  her  husband.  Marriage  ^ve*  to  each  the 
same  rights  in  that  regard.  £ach  is  entitled 
to  the  comfort,  companionship  and  affection 
of  the  other.  The  rights  of  the  one  and  the 
obligations  of  the  other  spring  from  t^e  mar- 
riage contract,  are  mutual  in  character,  and 
attach  to  the  husband  as  husband,  and  to  the 
wife  as  wife.  Any  interference  with  these 
rights,  whether  of  the  husband  or  of  the  wife, 
is  a  violation,  not  only  of  a  natural  right,  bat 
also  of  a  legal  right,  arising  out  of  the  mar- 
riage relation,  ft  ia  a  wrongful  interference 
wito  ttut  which  the  law  both  confers  and  pro- 
tects. A  remedy,  not  provided  by  statute, 
but  springing  from  the  flexibility  of  the  com- 
mon law,  and  its  adaptability  to  the  changing- 
nature  of  human  aSairs,  has  long  existed  for 
the  redress  of  the  wrongs  of  the  husband.  Aa 
the  wrongs  of  the  wife  are  the  same  in  princi- 
ple, and  are  caused  by  acta  of  the  same  nature 
as  those  of  the  husband,  the  remedy  should  be 
the  same.  What  reason  is  there  for  any  dis- 
tinction? Ia  there  not  the  same  ooncurrence 
of  loss  and  injury  in  the  one  case  as  in  the 
other?  Why  should  he  have  a  right  of  action 
for  the  loss  of  her  society,  unleaa  she  also  has 
a  right  of  action  for  the  loas  of  his  society  t 
Does  not  the  principle  that  "the  law  will  never 
suffer  an  injuiy  and  a  damage  without  a  rem- 
edy" apply  with  equal  force  to  either  caseT 
Since  her  society  has  a  value  to  him  capable  of 
admeasurement  in  damages,  why  is  his  sociely 
of  no  legal  value  to  her?  Doea  nfit  she  need 
the  protection  of  the  law  in  this  respect  at  least 
as  much  as  be  does?  Will  the  law  give  its  aid 
to  him  and  withhold  it  from  her? 

It  appears  from  the  cases  already  cited  that, 
according  to  the  weight  of  authonty,  the  wife 
can  maintain  such  an  action  when  there  is  a 
statute  enabling  her  to  sue.  Tbe  modern  ele- 
mentary writers  l^e  the  same  position.  "To 
entice  away  or  c(»Tupt  the  mind  and  affection 
of  one's  consort  Is  a  civil  wrong,  for  which  the 
offender  is  liable  to  tbe  injured  husband  or 
wife.  The  gist  of  the  action  is  not  the  loss  of 
assistance,  but  t^e  loss  of  consortium  of  tbe 
wife  or  husband,  under  which  term  are  usu- 
ally included  the  person's  affection,  sodely  or 
aid."   Bigelow,  Torts.  158. 

"  We  see  no  reason  why  such,  an  action 
should  not  be  supported,  where,  by  statute,  the 
wife  is  allowed,  for  her  own  beneUt,  to  sue  for 
personal  wrongs  suffered  by  her,"  Cooley, 
Torte,  228. 

The  question  remains  whether  a  married 
woman  can  now  maintain  an  action  in  this 
State  for  an  injury  to  herperson.  Had  a  mar^ 
ried  woman  a  right  of  action  at  common  law 
for  a  personal  injury,  but  without  power  to 
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assMt  it  owing  to  ber  coverture,  or  did  the  right 
ItaeU  belfflig  to  the  husband?  If  the  right  nas 
Iiis,  she  seems  to  have  do  remedy  for  such 
wroD^,  since  the  repeal  of  the  Statutes  of  1860 
and  1862.  If,  however,  the  right  was  hers, 
but,  owing  to  the  1^1  fiction  of  the  unity  of 
husband  and  wife,  she  could  not  assert  it,  she 
nay  now  have  a  remedy  under  section  460  of 
the  Code.  At  common  law  the  husband  and 
the  wife  were  treated  as  one  person,  and  mar- 
riage operated  as  a  suspension,  in  most  respects, 
of  the  legal  existence  of  the  latter.  From  this 
supposed  unity  of  husband  and  wife  sprang 
all  the  disabilities  of  married  women.  She 
could  not  make  a  binding  contract  or  com- 
mence an  action,  because  either  would  imply 
that  rtie  had  a  separate  eidstence.  He  con^ 
not  enter  into  a  coTenaot  with  bor,  because  it 
would  beoDly  to  corenantwith  himself.  They 
could  not  give  evidence  for  each  other,  be- 
cause no  one  was  then  permitted  to  testify  in 
his  own  behalf,  nor  againsteach  olher,  because 
no  one  could  be  compelled  to  accuse  himself. 
But  marriage  only  suwended  her  peisoiul 
rights:  it  did  not  annihflate  them,  or  transfer 
them  all  absolutely  to  her  husband.  While  it 
was  an  absolute  gift  to  bim  of  her  goods  and 
chattels,  it  was  only  a  qualified  gift  to  him  of 
her  choses  iu  action,  depending  upon  the  con- 
dition that  he  reduce  them  to  possession  during 
coverture,  as  otherwise  upon  his  death  they 
belonged  to  her.  Bright,  Husb.  and  W.  84, 86; 
Clancy,  Married  Women.  100;  Beeve,  Dom. 
ReL  4tta  ed.  1  «<  »eg.;  S  Kent.  Com.  llOi  ed. 
116. 

"  It  Is  common  doctrine,  upon  which  the  de- 
cisions In  all  the  States  of  our  Union  and  of 
England  are  in  harmony,  that,  on  the  death  of 
of  the  husband,  the  wife's  choses  in  action,  not 
reduced  by  him  to  poBsesrioQ,  survive  to  her. 
She  takes  them,  not  as  his  heir,  personal  rep- 
resentative or  administratrix,  but  they  revert 
to  her  in  her  own  right.  And  we  have  seen 
that  this  doctrine  applies  as  well  to  the  wife's 
post-nuptial  choses  in  action  as  to  her  antenup- 
tial ones."   1  Bishop,  Married  Women,  g  171. 

"The  husband  shall  not  have  them  unless  he 
and  his  wife  recover  them."   Co  Litt.  861d. 

Under  the  head  of  choses  in  action,  torts, 
committed  upon  a  married  woman  either  be- 
fore or  during  coverture,  are  included.  "Al- 
though the  husband  is  .  .  .  entitled  to  all  the 
property  which  the  wife  acquires  during  the 
coveriure,  yet,  if  damages  be  claimed  for  an 
injuiy  to  her  person  or  reputation  during 
coverture,  thoae  damages  belcng  to  her,  and  she 
must  be  joined  with  the  husband  in  the  suit. 
When  damages  for  such  an  injury  are  collected, 
they  belong  to  the  husband,  but,  in  case  of  his 
death  before  they  are  reduced  to  possession, 
they  survive  to  tile  wife,  in  the  same  mnooer 
as  if  the  injury  had  been  received  before  mar- 
riage."  Reeve,  Dom.  Rel.  87. 

"  The  wife  has  cnpadty  to  be  a  recipient  of 
wrong,  as  well  as  of  property,  the  same  as 
thougn  she  were  aole.  It  she  is  slandered,  <jt 
an  assault  or  battery  is  committed  on  her, 
or  any  trespass  or  other  actionable  wrong,  she 
may,  on  becoming  discovert,  sue  the  wrong- 
doer, the  same  as  thoufrh  she  bad  been  Me 
when  she  received  the  injury;  though  if  the 
salt  Is  brought  in  the  lifetime  of  the  husband, 
he  must  be  made  a  party  plaintiff  with  her,  in 
6L.B.A. 


consequence  of  Oie  general  role  of  law  which 
places  the  wife  under  the  protection  of  the  hus- 
band. When  the  result  of  the  wrong  becomes 
money  in  the  form  of  damages  paid  by  the 
wrong-doer,  the  wife,  though  she  can  receive, 
cannot  bold,  it,  and  the  title  glides  to  the  hus- 
band, making  the  money  his.''  1  Bishop,  Mar- 
ried Women,  S  705. 

The  authorities  are  uniform  in  supporting 
the  position  of  these  writers.  Lataurette  v. 
Waiiama,  1  Barb.  9;  Klein  v.  Hentz,  3  Duer. 
633;  Ball  v.  Bvllard,  52  Barb.  143;  Beach  v. 
Ranney,  3  Hill,  809;  Smith  v.  Scudder,  11  Serg. 
&  R.  835;  C^hi  v.  Powea,  6  Bam.  &  C.  363; 
Bond  V.  fUmnumt,  8  Atk.  30. 

The  cause  of  action  for  a  personal  injury  to 
a  married  woman,  whether  committed  Imore 
or  after  marriage,  belonged  to  her  at  common 
law,  or  else  It  would  not  survive  to  her  upon 
the  death  of  husband.  If  It  was  his,  it 
would  either  abate  or  pass  to  bis  personal  rep- 
resentatives. On  the  other  band,  if  she  dies, 
as  Lord  Bacon  said,  "the  action  dies  with  her." 
Bacon,  Abr.  Bemm  and  Feme,  E. 

Unless  the  right  was  hers,  subject  only  to  the 
disability  to  sue  without  her  husband  joined, 
why  should  it  cease  upon  her  death?  Why 
should  it  not  survive  to  the  husband,  if  the 
right  Itself  was  his?  So,  iu  (be  case  of  an  ab- 
solute divorce,  such  rights  of  action  remain  the 
property  of  the  wife.  v.  Lrgg,  8  Mass. 

99;  Lodge  v.  HamiUon,  3  Serg.  &  R.  491. 

If  the  injury  was  to  the  wire  only,  the  action 
was  brongnt  in  the  name  of  both  husband  and 
wife,  andwas,  in  effect,  her  action.  If  the  in- 
jury was  in  part  to  her  and  in  part  to  bim,  for 
the  former  both  Joined,  but  for  the  latter  he 
sued  alone.  Johnson  v.  Dieken,  26  Mo.  580; 
i/ooper  V.  BatkOi,  56  Me.  251;  Lavghiin  v. 
Baton,  54  He.  166. 

It  Is  clear,  therefore,  that  at  common  law  the 
light  of  action  for  a  tort  committed  u;^n  a 
married  woman  belonged  to  her,  and  it  is  m  the 
light  of  this  principle  that  the  ^ill  significance 
of  section  460  of  the  Code  becomes  apparent. 
This  section  recognizes  the  separate  existence 
of  tbe  wife  to  the  broad  extent  of  authorizing 
her  to  sue  generally  in  her  own  name.  By  en- 
abling ber  to  proBecute  as  if  she  were  single,  it 
removed  the  only  obstacle  in  the  way  of  a  per- 
sonal assertion  of  her  right  ]n  this  regard.  She 
had  a  right  of  action  for  any  actionable  injury 
before,  but  she  could  not  set  the  law  in  motion 
unless  her  husband  Joined.  When  the  Legisla- 
ture provided  that  she  could  sue  in  her  own 
name,  without  this  Inconvenient  formally.  It 
cut  off  the  right  of  Uie  husband,  and  permit- 
ted her  to  prosecute  and  recover  for  herself. 

This  view  is  confirmed  by  considering  the 
history  of  legislation  in  relation  to  married 
women  since  1848.  Did  tbe  Legislature  sup- 
pose that  in  repealing  the  sections  in  question 
of  (be  Acts  of  1860  and  1862,  they  were  restoiv 
ing  tbe  rule  of  the  common  law,  and  were  de- 
priving married  women  of  substantial  rights? 
Bndlicfa,  Interpretation  of  Statutes,  %  47S. 

Every  step  in  legislation,  unless  this  is  an  ex- 
ception, has  been  in  the  direction  of  the  com- 
plete abrogation  of  the  common-law  unity  of 
husband  and  wife.  No  step  backward  has 
been  taken  in  that  regard,  unless  ihls  must  be 
construed  to  be  sndi.  Tbe  bar,  thepuUicand 
the  courts  have  thua  far  all  proceeded  upon  the 
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theory  that  a  married  woman  can  still  sue  in 
her  own  name,  and  for  her  ovn  benefit,  for 
any  injuir  to  her  person.  It  is  a  matter  of 
common  knowledfte  that  since  the  Repealing 
Act  of  1S80,  in  nearly  every  counlv  of  llie 
State,  such  actions  have  repeatedly  been 
brought  and  tried,  recoveries  had  and  paid, 
and  other  actions  broaght  Uiat  are  now  pend- 
ing, upon  the  theory,  adopted  by  both  parties, 
that  the  right  of  a  married  woman  to  sue  for 
persoDal  injuries  still  exists.  Ereu  the  exhaust- 
ive brief  of  the  learned  counsel  for  the  appel- 
lant contains  no  suggestion  to  the  contrary. 
This  practical  constnictioD  by  the  bar,  the 
public,  the  Legislatnre  and  the  courts  ia  of 
great  value  because  a  contemporaneouB  is  gen- 
erally the  best  construction  of  a  atatate.  Bedgw. 
Stat,  and  Const.  L.  237. 

The  disastrous  consequences  that  would  re- 
sult from  the  opposite  construction  caonot  be 
lost  sight  of,  because  lor  nearly  nine  years 
the  people  have  conducted  their  business,  the 
lawyers  have  advised  their  clients,  and  the 
courts  have  administered  Justice,  without  ex- 
ception, as  far  as  known,  in  unquestioned  reli- 
ance upon  the  unchanged  righta  of  iparried 
women  with  refereoce  to  torts  committed  upon 
them.  If  such  a  radical  change  was  effected 
by  the  Repealing  Act,  why  was  it  not  sooner 
discovered?  By  section  1906  of  the  Code  of 
Civil  Procedure,  an  action  for  slander  "bf  the 
use  o£  words  imputing  UDcfaastity  can  be  main- 
tahied  by  a  woman  without  proof  of  special 
damage,  and,  "if  the  plaintiff  is  marriea,  the 
damages  recovered  are  her  separate  property." 
Was  this  section  left  simply  as  a  landmark  to 
show  how  far  the  tide  of  legislation  had  gone 
in  the  direction  ~  of  emancipating  married 
women,  before  it  began  to  flow  back  towards 
the  old  level  of  the  common  lawf  Is  it  not 
rather  part  of  a  harmonloos  system,  designed 
to  permit  married  women  to  seek  redress  in 
their  own  name  and  for  their  own  benefit,  for 
any  violation  of  their  rights,  whether  of  person 
or  property? 

According  to  the  Code  of  Procedure,  when  a 
married  woman  was  a  party,  her  hnsband  was 
a  necessary  party  with  her,  unless  the  action 
concerned  her  separate  property,  or  it  was  be- 
tween herself  and  husband.  Code  Proc.  %  114; 
Laws  1849,  chap.  488,  g  114. 

It  was  not  by  virtue  of  that  Code,  but  owing 
to  the  Acts  of  I860  and  1862,  that  a  married  wo- 
man could  sue  for  personal  injuries.  From  1840 
until  1877,  section  114  of  the  old  Code  remained 
unchanged  in  this  respect.  When  section  450 
of  the  new  Code  was  enacted,  it  was  as  a  sub- 
stitute for  section  114,  and  the  revisers,  in  re- 
porting the  new  section,  said:  "It  is  believed 
that  no  argument  Is  necessary  in  suppwrt  of  the 
proposition  that  what  is  left  of  that  section  by 
the  various  Harried  Women's  Acts  should  t>e 
swwt  away." 

The  object  of  the  Repealing  Act  of  1880,  as 
well  as  that  of  its  precursor  of  1877,  as  is 
evident  from  an  attentive  study  of  their  provis- 
ions, was  to  do  away  wilh  statutes  and  parts 
of  statutes  regarded  as  obsolete.  Laws  1877, 
chap.  417;  Laws  1880,  chap.  245. 

Owing  to  the  enactment  of  the  Code  of  Civil 
Procedure,  and  other  statutes  revising  and 
changing  existing  laws  without  repealing  or 
refeiTing  to  them,  the  L^iatature  sought  to  re- 
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peal  the  statutes  and  sections  no  longer  re- 
garded as  operative.  It  was  to  form^y  do 
away  with  that  which  bad  already  been  practi' 
cally  done  away  with,  rather  than  to  make  fur- 
ther changes.  If  the  Legislature  had  intended 
to  make  a  radical  alteration  in  its  long-estab- 
lished policy  of  legislation  affecting  the  rights- 
of  married  women,  it  would  not  ordinarily  be 
burled  in  the  midst  of  an  Act  designed  to  eraa» 
useless  provisions  from  the  statute-book.  Oa& 
would  not  expect  that  such  a  decided  change, 
affecting  nearly  every  f aniily  in  the  State,  would 
be  so  obsciu^ly  made.  These  views  are  uot 
in  conflict  with  Fitzgerald  v.  Quann,  13  CeoL 
Rep.  746,  100  N.  Y.  441,  which  hoMs  that  fah 
an  action  against  the  wife  for  a  tort  committed 
by  her,  as  the  husband  is  still  liable,  he  is  s 
proper  party  defendant.  At  common  law  tbe- 
busband  was  liable  for  the  torts  of  bis  wife, 
wbereaa  her  choses  in  action,  including  th& 
right  to  recover  for  torts  infiicted  upon  her, 
never  vested  in  him,  although  he  was  entitled 
to  the  proceeds  when  collected.  As  a  par^ 
plaintiff,  therefore,  he  was  joined  "for  oHifor- 
mily,"  butit  was  "more  than  a  mere  necessity 
to  join  him  as  a  party  defendant."  Fiiegeraid 
■9.  Quann,  33  Hun,  657,  658. 

His  joinder  in  the  one  case  was  a  mere  for- 
mality, while  in  the  other  it  was  on  account  of 
his  liability.  While  he  had  no  cause  of  action 
in  the  former,  there  was  a  cause  of  action 
against  him  in  the  latter.  We  regard  the  lan- 
guage of  section  460,  when  construed  in  con- 
nection with  the  common-law  rules  already  al- 
luded to,  as  strong  enough  to  relieve  a  married 
woman  of  the  formality  of  having  her  husband 
unite  with  her  in  bringing  an  acnon  for  an  in- 
jury inflicted  upon  her,  but  not  strong  enonirh 
to  relieve  him  of  his  absolute  liability.  We 
think  theSuSgmeni  appealed  from  tkouid  be  of- 
firmed,  upon  the  ground  that  the  common  law 
save  the  plainUfl  a  right  of  action,  and  that  the 
Code  gave  her  an  appropriate  rrawdy. 

Bradley,  J.,  concurring: 
The  embarrassment  whtch  seems  to  attend 
the  disposition  of  this  case  arises  from  the  re- 

rby  Laws  1880,  chap.  345,  g  1,  subds.  96, 
of  the  amendatory  section  8,  cbap.  173, 
Laws  1862,  and  the  amended  section  7,  chap. 
90,  Laws  1860,  which  provided  tliat  a  married 
woman  might  maintain  an  action  in  her  own 
name  to  recover  damages  for  injuries  to  her 
person  or  character,  and  that  the  proceeds  of 
the  recovery  should  be  her  property.  The  re- 
maining Statute,  which  enables  her  to  proae- 
ctite  an  action  in  ber  own  name  alone,  also  pro- 
vides that  it  shall  be  neither  necessary  nor  prop- 
er to  join  her  husband  as  a  party  with  her,  in 
any  action  affecting  her  separate  property. 
Code,  §  450. 

This  action  is  founded  upon  the  disregard  of 
the  duties  of  the  marital  relation  by  the  hiu- 
band  of  the  plaintiff,  induced  by  toe  defend- 
ant, to  the  prejudice  of  the  plaintiff.  Marriage 
is  a  civil  contract.  3  Rev.  Stat.  p.  188.  §1; 
a^ton  V.  Warden,  4  N.  Y.  280. 

I^om  sucb  contract  spring  reciprocal  duties 
of  the  parties  to  it,  among  which  are  those  as- 
sumed by  the  husband,  of  her  maintenance  and 
his  conaoitlon  and  thus  to  contribute  to  her 
comfcKt  and  enjoyment.  To  these  means  of 
her  happiness,  so  far  as  practicable,  she  Is  en. 
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tided.  As  appeared  by  the  verdict  of  the  juir, 
the  plaiodfl's  husband  was  induced  by  the  de- 
fendftDt  to  essentially  refose  to  peifonn  bis 
marital  UDdertaking,  nr  to  regard  her  rights  in 
that  respect,  and  the  damages  arising  from  the 
denial  to  ibe  plaiotifl  of  sucn  rights  result  from 
a  breach  by  the  husband,,  so  induced,  of  the 
contractual  relation  of  marriage.  But  auch 
contract  is  *ui  generis,  and  differs  from  all 
other  contracts  in  so  far  that  the  natore  of  a  re- 
covery of  damages,  In  an  action  founded  upon 
Its  brotch,  is  as  in  tort,  and  the  action  is  deemed 
as  for  a  posonal  injury,  and  consequeotly  does 
not  survive  the  party  injured.  Thorn  v. 
Knapp.  A%  N.  Y.  474:  Wade  t.  KatbfieUeh,  58 
N.  T.  282. 

And  whfle  a  right  of  action  for  personal  in- 
jury may  not  be  within  the  deflnitioo,  as  fre- 
quenUv  ffiven,  of  a  "chose  In  action,"  that 
term,  in  Its  broadest  sense,  does  embrace  it. 
People  T.  Tioga,  19  Wend.  78.  74;  Berger  v. 
Jacobe,  31  Mich.  215;  Cliicam,  B.  (6  Q.R.  Go.  v. 
Dunn,  62  la  260.  4  Am.  Rep.  606;  8  Am.  & 
Eng.  Cyclop.  Law,  title,  Cho$et  in  Action. 

Iconcur  m  the  result  of  the  opinion  of  Judge 
Tann,  and  in  bis  view  that  a  cause  of  action 
arises  against  a  party  who  effectually  and 
wrongfully  entices  a  husband  to  atumdon  his 
wife,  and  that  at  common  law  its  availability 
to  her  was  denied  bv  reason  of  the  disability  of 
the  wife  to  seek  redress  by  action,  or  take  the 


ijenefit  of  it.  The  cause  involves  the  miscon- 
duct of  the  husband,  aod  there  is  no  jKopriety 
in  permitting  him  to  loin  with  his  wife  In 
prosecuting  an  action  for  such  cause,  and  to 
realize  a  pecuniary  benefit  as  the  result  of  his 
own  wrong.  The  cause  of  action  is  the  wrong- 
ful deprivation  of  the  plaintiff  of  that  to  which 
she  is  entiUed  by  virtue  of  the  marital  relation. 
It  arises  from  the  denial  to  ber  of  that  which 
the  marriage  contract  ^ve  her,  and  which  she, 
unmolested,  bad  the  ngbi  to  have  aud  enjoy. 
The  conju^  society  of  the  parties  to  It  is  an 
essential  requirement  of  such  a  contract  and  re- 
lation. And  when  that  due  from  the  husband 
is  wrongfully  taken  from  her  the  consequences 
are  her  loss,  and  hers  alone.  The  plaintiff's 
right  to  the  chose  in  action,  springing  from  the 
dSendant's  act,  which  produced  such  loss  to 
her,  was  derived  from  the  marriage  contract. 
It  belonged  to  fasr, — was  ber  property;  and 
since  she  is  permitted  by  statute  to  have  aod 
assert  proprietary  rights  independently  of  her 
husband,  and,  as  provided  by  the  section  of 
the  Code  before  mentioned,  to  alone  and  for 
her  benefit  prosecute  actions,  there  seems  to  be 
nothing  in  the  way  of  the  plaintiff's  right  to 
maintam  this  action.  The  judgment  uiould 
be  aflSrmed. 

All  concur,  except  Haight  and  Parker, 
JJ.,  dissenting.  Follett,  Oh.  J.,  not  sitting. 
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Uortimer  HENDRICKS,  Bapt., 

V. 

Uontefiore  ISAACS,  Admr.,  etc.,  of  Justina 
B.  Hendricks,  Deceased,  Appt. 

f....N.  T  > 

1.  Oontracto  b»t  weu  hmband  and  wifb 

are  not  made  valid  at  law  br  the  Statutes  of  New 
Tork.  If  anrexoepUonexIstaltlauiidertlieAot 

of  1887. 

2.  The  agreemrat  of  a  wlfb  living  sep- 
arate fh-om  her  husband  to  repay,  out 

of  moner  given  her  by  the  will  of  his  deoeesed 
father  expressly  for  the  support  of  herself  and 
ohUdren,  advanoea  made  by  the  husband  towards 
such  support,  will  be  enforced  in  equity  If  the 
money  tbus  given  by  will  has  not  been  expended 
for  thetrsupprat.  Xfihehasexpeniledthewbole 


sum  for  such  support,  the  husband  has  no  eqaKj 
for  the  enf oroemeat  of  the  contraot. 

(November  26^  ISBB.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of 
the  Special  Term  confirming  the  report  of  a 
referee  allowing  a  claim  presented  to  the  ad- 
ministetor  of  a  deceased  person  for  payment 
out  of  the  estate  and  by  consent  lefenea  to  a 
referee  for  determination.  Reteraed. 

Montague  M.  Hendricks,  plaintiff's  father, 
died  in  1884  leaving  a  will  by  which  he  pro- 
vided, among  other  things,  that  a  certain  por- 
tion of  the  income  of  his  estate  should  be  paid 
to  Justina  B.  Hendricks,  plaintiff's  wife,  dur- 
ing ber  life  and  widowhood,  for  the  support  of 
herself  and  her  children,  by  plaintiff. 


NoTB.— Husband  and  wift.  eonCroets  betuKen. 

The  rule  that  all  transaoUons  of  tbe  wife  with 
her  fansband  to  regard  to  her  separate  property 
were  void  at  common  law  Is  mo^fled  1^  statute, 
and  the  wife  may  cootraot  with  the  hinbuid  by 
complylna:  with  the  provisions  of  Code,  H 188S,  1886. 
81mar.Bay.98N.a87. 

Under  the  Laws  of  this  State  In  UM,  a  huAand 
and  wife  oonld  not  oontract  with  each  other,  un- 
lees  respecttnff  tbe  wife's  separate  property.  Law- 
rence V.  LawTCDce,  14  Or.  77. 

A  wife  may  contract  with  her  husband  upon  tbe 
faith  and  credit  of  her  separate  estate.  Brlokley 
Walker,  88  Wis.  588;  HoLore  v.  Lancaster,  U  & 
C.878. 

A  wife  may  loan  money  to  her  husband  under  con- 
tract tb^  the  debt  ataaU  be  discharged  to  ber  ohll- 
«L.R.A. 


d  ren ;  and  equity  will  ooenie  the  husband  to  perform 
the  contract.  Proctor  v.  Cole,  8  West.  Bep.  8S8,  KM 

lDd.S80. 

Where  money  Is  lent  by  a  wife  to  her  husband,  or 
oniversely,  tfaeie  Is  so  remedy,  either  at  law  or  in 
equity,  avalnst  him  or  against  his  estate;  and  a 
olalm  based  upon  a  promissory  note  given  by  the 
busbaod  for  such  a  loan  cannot  be  the  foundation 
of  an  equitable  llabllllgr.  Woodward  v.  Sporr.  S 
NewKig.  Rep.  282,  Ul  Mass.  288;  Bidlcy  v.  Bailey,  S 
New  Eng.  Bep.  ZM  (not<),  141  Mass.  287. 

A  contract  by  a  wife  to  support  her  husband  for 
lite,  in  coDsldentloa  of  a  oonveyance  of  land  by 
him  to  her.  is  T<^  Oorooian  r.  Oonoran.  4  L.  R. 
A.  782, 119  Ind.  188. 

TaUdlty  of  oontraot  between  husband  and  wife. 
Burkett  v.  Burkett.  8  L.  B.  A.  781,  78  ObL  810;  Gook 
V.  Walling,  S  L.  B.  A.  709, 117  XneL.9; 
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During  that  year  plaintiff  advanced  sereral 
Mima  of  moDey  for  the  support  of  his  family, 
taking  in  return  receipts,  of  one  of  which  the 
foUowing  is  a  copy,  the  othvs  being  of  like 
import: 

L«Dg  Branch,  June  7th,  1884. 
Beceived  from  father  an  advance  of  ($50) 
fifty  dollars,  which  is  to  be  repaid  him  from 
the  interest  due  mother,  when  recdved  by  her, 
arising  out  of  the  estate  of  M.  M.  Hendricks, 
deceased. 

$60.  Rowena  Hendricks. 

I  concur  and  agree  to  this. 

Justfna  B.  Hendricks. 

Mrs.  Hendricks  died  in  July.  1885,  and  de- 
fendant was  appointed  her  administrator. 
PIdntifl  presented  to  defendant  for  payment 
out  of  her  estate  a  claim  for  the  several  ad- 
vances  made  as  evidenced  l^the  receipts  men- 
tioned above. 

Defendant  disputed  the  justice  of  the  claim 
and  the  matter  was  referred  to  a  referee  for 
determination.  He  decided  in  plaintiff's  favor, 
and,  his  decision  having  been  affirmed  by  the 
special  and  general  terms,  defendant  appealed 
to  this  court. 

The  further  facts  appear  in  the  opinion. 

Mettri.  A.  P.  ft  W.  Ma.n,  for  appellant: 

The  plaintiff  was  hound  in  law  to  support 
his  family  and  to  advance  for  that  purpcne  the 
ve^  moneys  that  he  did  advance.  ' 

Beach  v.  Beach,  2  Hill,  260;  Coleman  v.  Burr, 
93  N.  Y.  17;  Bomer  v.  Koch.  49  Hud,  488. 

He  could  not,  while  of  sufficient  ability  him- 
self, compel  his  wife  to  support  the  family, 
even  though  she  bad  an  income  expressly  given 
her  for  that  purpose. 

aesMt  T.  New  York,  L.  K  d;  W.  B.  Co.  95 
N.  ¥.668;  Pollock, Cont,  161;  OroAji T.Wood, 
6  N.  T,  860;  Deaeon  v,  QridUy,  16  C,  B,  SOS; 
Parsons,  Cont.  437;  Vanderbili  v.  Sdireyer,  91 
N,  T.  892,  and  cases  cited. 

Any  obligation  made  by  Mrs.  Hendricks  to 
her  husband  is  absolutely  void  by  the  common 
law,  and  the  Harried  Woman's  EnaUing  Stat- 
atea  do  not  enable  her  to  contract  with  ber 
husband. 

White  V.  Wager,  26  N.  T.  SBS;  Winam  v. 
Pea)lea,  82  N.  T.  438;  8awge  r.  ffNeit,  44  N. 
Y.  298, 

Mr.  Abran  Klnip ,  for  respondent: 
The  estate  of  the  decedent  was  chargeable  in 
equity  with  the  payment  of  the  moneys  ad- 
vanoBd  to  her  by  the  plaintifl,  and  which  she 
agreed  i^ould  be  paia  from  the  moneys  be- 
queathed to  her  In  the  will  of  the  father  of  this 
plaintiff. 

Jaquet  v.  Methodic  F}pi9capal  Church,  17 
Johns,  548;  Rohrback  v.  Qermania  F.  Im.  Co. 
63  N.  Y.  47. 

When  Justina  B.  Hendricks  charged  her 
separate  estate  with  the  payment  of  these 
moneys  advanced  to  her,  the  mode  in  which 
she  applied  and  disposed  of  these  monns  can 
have  no  effect  upon  the  rights  of  the  plaintiff 
in  this  action. 

See  McVey  v.  Cantrell,  70  N.  Y.  205. 

Where  a  married  woman  has  a  separate  In- 
come, though  her  husband  is  equally  under  the 
material  omigation  to  support  his  family,  and 
fully  able  to  do,  he  is  not  liable  to  accouat. 
after  the  death  of  his  wife,  for  moneys  re* 
6UR  A. 


ceived  by  bim  from  the  trustee  of  the  wife  for 
ber  maintenance. 

Brodie  v.  Barry,  2  Ves.  A  B.  86;  FbvUtr  v. 
FmUr^  8  P.  Wms.  866. 

AndrawBf      ddivered  tbe  opinion  of  the 

court: 

The  advances  made  by  the  i^alntlff  to  his 
wife  in  the  summer  of  1to4  were  made  for  the 

support  of  tbe  family,  and  upon  her  written 
promise  to  reimburse  the  plaintiff,  from  tbe  in- 
terest when  received  by  her  "out  of  the  estate 
of  M.  M.  Hendricks,  dieceased.  This  was  the 
clear  legal  import  of  the  writing,  interpreted 
in  connection  with  tbe  circumstances.  Tbe 
money  advanced,  though  received  by  the  daugh- 
ter, was  received  for  the  mother.  The  daugh- 
ter entered  into  no  engagement  for  its  repay- 
ment. Tbe  receipts  acknowledged  tbe  receipt 
of  tbe  sums  advauced,  and  that  they  were  to 
be  repaid  by  the  mother  out  of  tbe  fund  speci- 
fied. They  were  signed  by  tbe  daughter,  but 
the  mother  undersigned  them,  and  her  signa- 
ture was  preceded  by  the  words,  "I  concur 
and  agree  to  this."  The  mother  thereby  en- 
tered mto  an  original  obligation  to  repay  tiie 
advances.  It  was  her  promise,  and  not  a 
promise  of  the  daughter,  guaranteed  by  her. 

The  origin  and  nature  of  tbe  interest  of  Mrs. 
Hendricks  in  the  estate  of  M.  M.  Hendricks, 
deceased,  la  explained  by  tiie  evidence.  Mon- 
tague M.  Hendricks,  the  father  of  the  plaintiff, 
died  in  May,  1884,  leaving  a  large  estate.  By 
his  wilt  he  devised  his  real  and  personal  estate 
to  trustees,  in  trust  to  receive  tbe  rents,  Income 
and  profits  during  the  life  of  bis  wife,  with  di- 
rections to  pay  a  certain  sum  thereout  annually 
to  his  wife,  and  to  distribute  tbe  remainder  in 
equal  parts  to  five  children  (other  than  tbe 
plaintifl),  and  JusUna  B.  Hendricks,  the  {dain- 
tiff'a  wife;  but,  in  case  of  her  remarriage  after 
tbe  death  of  the  plaintiff,  her  share  was  to  be 
paid  thereafter  to  her  issue  b^  the  pltdntiff. 
Tbe  provision  in  favor  of  Justina,  the  wife  of 
tbe  plaintiff,  concludes  as  follows:  "It  is  also 
my  will  that  whatever  moneys  may  be  received 
by  the  said  Justina  under  this  clause  are'lo  be  by 
ber  applied  to  tbe  maintenance  and  support  of 
herself  and  her  issue  by  her  present  husband." 

The  trustees  paid  to  Justina  during  her  life, 
out  of  the  income  to  which  she  was  entitled 
under  the  wDl,  the  sum  of  $8,000,  the  first  pay- 
ment being  made  November  5, 1884.  She  died 
In  July,  1886,  and  the  trustees  paid  to  ber  ad- 
ministrator after  her  death  $2,743.18,  for  in- 
come which  had  accrued  on  her  share  prior  to 
her  death,  but  which  bad  not  been  paid 
over. 

It  appears  that  the  relations  between  tbe 
plaintiff  and  his  wife  were  not  friendly,  and  in 
the  fall  of  1884  they  separated  and  lived  apart 
until  the  death  of  the  wife,  tbe  children  (five 
in  camber),  with  one  exception,  remaining 
with  tbe  mother,  and  being  supported  by  her. 
The  nature  of  the  difficulty  between  tbe  parents 
is  not  disclosed,  nor  does  it  appear  under  what 
circumstances  the  separation  took  place.  The 
plaintiff  presented  to  the  administrator  of  the 
wife  a  claim  against  ber  estate  for  tbe  advances 
made,  which  was  refused  under  the  Statute, 
and  judgment  therefor  has  been  awarded;  and 
tiie  point  on  this  ^>peal  respects  the  rfj^t  of 
the  plaintiff  to  have  the  contract  made  with 
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iib  -wife  eDfotced  agaiiut  ber  estate.  The  con- 
tract wu  void  at  law. 

The  common-law  doctrine  that  husband  and 
wife  could  not  contract  with  each  other  has 
not  been  changed  in  this  State  by  legislation 
respecting  the  rights  of  married  women.  The 
■entire  and  absolute  disabilitr  of  married  wo- 
men to  enter  into  any  Iwu  contract,  which 
was  a  stubborn  and  lunextble  principle  of  the 
■common  law,  has,  indeed,  in  some  respects 
been  modlflecL  She  may  now,  under  our 
laws,  purchase  real  and  [)ersonal  property,  and 
•carry  on  business  on  her  own  account,  and  as 
incident  to  these  rights  she  may  enter  into  con- 
tracts with  third  persons  for  the  purchase  and 
sale  of  property,  or  in  the  prosecution  of  her 
separate  busineas,  enforoeabia  in  a  tegal  action 
to  the  flame  extent  as  though  she  was  a  fane 
■tola.  But  the  disability  to  deal  with  her  hus- 
band, or  to  make  a  binding  contract  with  him, 
remains  unchanged.  Contracts  between  hus- 
band and  wife  are  invalid  as  contracts,  in  the 
■^e  of  a  court  of  law,  to  the  same  extent  now 
as  before  the  recent  lu^latlon.  See  T<Ue  t. 
Dedrtw,  18  N.  T.  m-White  t.  Wager,  25  N. 
Y.  SSB;  Freekiiig  v.  Rolland,  58  N.  Y.  422; 
CaOman  v.  Benry,  75  N.  Y.  108. 

If  any  exception  exists,  it  has  been  created 
by  the  Act  of  1887,  not  applicable  to  the  trans- 
-actioo  in  question. 
^  But  the  unity  of  husband  and  wife,  by  which 
the  existence  of  the  wife  was  merged  in 
that  of  her  husbuid,  ptereotiDe  them  from 
contracting  with  each  other  as  if  Uiey  were  two 
distinct  persons,  never  prevailed  in  courts  of 
■equity.  It  may  be  more  accurate  to  say  tbat 
courts  of  equity  disregard  the  fiction  upon 
which  the  common  law  proceeded,  and  are  ac- 
customed to  lay  hold  of  and  give  effect  to  trans- 
actiws  or  agreements  between  husband  and 
wife,  according  to  the  nature  and  equity  of  the 
■case.  It  does  not  limit  its  inquiry  to  the  as- 
certainment of  the  fact  whether  what  had 
taken  place  would,  as  between  other  persons, 
have  constituted  a  contract,  and  give  relief,  as 
matter  of  course,  if  a  formal  contract  be  estab- 
lished; but  it  further  inquires  whether  the  con- 
tract  was  just  and  fair,  and  equitably  ought  to 
,  be  enforced,  and  administers  relief  wbete  both 
,  the  contract  and  the  drcnmstances  require  it 
The  jurisdiction  In  equity  has  been  frequently 
exercised  to  enforce  contracts  or  agreements 
for  settlement,  made  between  husband  or  wife 
before  or  after  marriage.  In  favor  of  the  wife, 
whether  made  with  or  without  the  interven- 
tion of  tnutees.  Reference  to  the  cases  wUI 
be  found  in  the  elementary  treatises.  It  has 
also  been  exerted,  though  less  frequently,  to 
■enfcwce  agreements  in  favor  of  the  huslmnct 
for  a  settlement  out  of  the  property  of  the 
wife,  or  to  charge  her  separate  estate  in  his 
favor.  Cannel  v.  Buckle,  2  P.  Wms.  248;  More 
V.  EUU,  Bunb.  205;  Livingtton  v.  Livingtton,  2 
Johns.  Ch.  587;  Gardner  v.  Gardner,  22  Wend. 
526;  2  Kent,  Com.  167. 

But  courts  of  equity  do  not  entertain  juris- 
-diction  to  enforce  mere  voluntary  agreements 
not  founded  upon  any  consideration,  either  in 
favor  of  the  wife  against  the  husband,  or  in 
his  favor  against  the  wife;  but  if  ther  have 
been  consummated,  and  are  fair  ana  just, 
courts  of  equity  will  uphold  the  transaction, 
•8L.  R.  A. 


except  as  against  creditors.  Bead$  t.  LMng- 
Stan.  8  Johns.  Ch.  481;  2  Stwy.  £q.  Jur. 
986,  1877,  and  cases  cited. 
It  is  insisted  on  the  part  of  the  appellant  that 
the  agreement  of  Mrs.  Hendricks  to  contribute 
out  of  her  estate  to  the  maintenance  of  herself 
and  the  family  is  not  supported  by  any  consid- 
eration, since  the  law  casts  upon  tbenosband 
the  duty  of  maintaining  his  household.  There 
is  no  doubt  that  the  primary  obligation  is  upon 
the  husband  to  provide  for  the  support  of  his 
wife  and  their  infant  children,  and,  as  between 
the  husband  and  wife,  the  latter  is  not  bound 
to  maintain  her  husband  and  children  during 
his  life  out  of  her  separate  property,  even  al- 
though his  means  may  be  inadequate.  Sod- 
T.  S>dgm$,  4  Clark  &  F.  828, 11  Bligb,  N. 


But  when  the  income  of  the  wife  has  been 
applied,  with  her  consent,  to  the  maintenance 
of  the  family,  she  can  make  no  claim  for  reim- 
bursement out  of  the  buabaod's  estate.  The 
questiou  was  considered  in  Jaquet  t.  Methoditt 
Bpia.  Church,  17  Johns.  648,  where  it  was  held 
by  the  court  of  errors,  reviewing  the  decision 
of  the  chancellor,  that,  where  the  wife  agreed 
by  parol,  before  marriage,  concurrently  with 
the  making  of  a  marriage  settlement,  to  defray 
the  expenses  of  the  family  establishment  out 
of  her  separate  estate,  the  husband  was  not  only 
not  accountable  for  the  moo^s  received  by 
him  of  his  wife,  and  expended  for  that  pur- 
pose, but  was  entitled  alao  to  an  allowance  for 
all  advances  made  by  him  for  that  object 

In  the  present  case  the  agreement  entered  in- 
to by  the  wife  was,  In  substance,  to  share  with 
the  husband  in  defraying  the  expenses  of  her- 
self and  the  family,  ana  to  reimburse  him  for 
advances  made  by  him  for  her  under  the  ar- 
rangement There  was  a  technical  considera- 
tion for  her  promise,  in  the  payment  by  the 
husband  to  her  of  a  gross  sum  of  money  for 
expenses,  to  be  applied  in  her  discretion,  which 
he  was  not  bound  to  do  under  his  common-law 
obligation  to  support  bis  wife  and  children. 
In  considering  the  equity  of  the  arrangement, 
it  is  an  important  fact  that  the  income  which 
the  wife  pledged  for  her  husband's  reimburse- 
ment came  from  the  bounty  of  her  husband's 
father,  and  that  it  was  the  intention  of  the  tes- 
tator that  she  should  apply  it  for  the  mainte- 
nance and  support  of  herself  and  ber  children. 
It  is  not  necessary  to  decide  whether,  under 
the  quite  peremptory  terms  of  the  will,  the 
wife  took  the  income  charged  with  a  trust,  en- 
forceable in  favor  of  the  children  to  the  extent 
necessary  for  their  support  and  maintenance, 
although  there  are  many  authorities  which  at 
least  give  color  to  this  cootention.  Boiuer  v. 
Kinruiar,  2  Oifl.  195;  PuBhman  v.  FiUiter,  8 
Ves.  Jr.  7;  Leaeh  v.  Leaeh,  13  Sim.  804;  Raiket 
V.  Ward,  1  Hare,  446;  WoodM  v.  Wooda,  1  Myl.  & 
C.  401;  Carr  v.  Living,  28  Beav.  644;  CoU  v. 
LitaejUsId,  85  Me.  489;  Oham  v.  Ofuue,  2  Allen, 
101.  Bat  see  Olarke  v.  Lmpp,  88  K.  Y.  228, 
and  Bsfne  v.  Btaekburn,  26  Beav.  41. 

If  there  were  no  other  circumstances  bearing 
upon  the  general  equities  than  those  already 
stated ,  it  seems  to  us  that  the  contract  made  by 
the  wife  for  reimbursement  of  the  advances 
made  by  the  husband  was  reasonable  and  just, 
and  ought  to  be  enforced.   There  Is  certainly 
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no  moral  reason  for  forMdding  a  wife,  having 
ft  separate  estate,  to  contrfbiite  thereout  to  the 
support  and  maiDtenance  of  the  family,  or  con- 
tract to  do  BO.  There  was  sufficient  considera- 
tion for  her  aneement  in  this  case,  and  the 
terms  of  Uie  gut  to  ber  In  the  will  of  the  plain- 
tifTa  father  mipoaed  on  her  a  moral  Anty  to 
carry  out  his  Intention.  She,  instead  of  the 
son  of  the  testator,  received  the  share  of  the  es- 
tate, which,  under  ordinary  circumstances, 
would  have  gone  to  her  husband.  Wbv  the 
son  was  excluded  from  the  twunty  of  the  lather 
does  not  appear. 

But  we  think  facts  were  offered  to  be  shown 
on  the  part  of  the  defendant,  which  the  referee 
excluded,  material  to  the  inquiry  whether  the 
contract  in  question  ought  in  equity  to  be 
enforced.  The  defendant  offered  to  prove 
that  between  the  time  of  the  separation  of  the 
parties  in  September,  1884,  and  t^e  death  of 
the  wife  in  Julv,  1885,  the  latter  expended.  In 
the  support  of  herself  and  her  diildien,  a  sum 
exceeding  the  entire  iocome  to  which  she  was 
entitled  under  the  will,  including  both  the 
amount  paid  to  her  in  her  lifetime  and  that  re- 
ceived by  her  administrator  after  her  death; 
and,  further,  that  the  debts  owing  by  the  wife 
at  her  decease  exceeded  the  sum  collected  by 
her  administrator  from  the  estate  of  the  testa- 
tor on  account  of  income  accrued,  but  unpaid 
at  her  decease.  If  the  wife  expended  for  the 
support  of  herself  and  her  family  an  amount 
equal  to  or  exceeding  the  whole  Income  which 
accrued  to  her  under  the  will,  there  would 
seem  to  be  no  equity  In  the  claim  of  her  bus- 
band  for  the  enforcement  of  the  contract  in 
question.  The  fact  that  he  made  advances  for 
ine  maintenance  of  his  family,  and  exacted 
from  his  vtfe  a  promise  of  reimbursement, 
gave  him,  we  think,  no  equitable  claim  against 
his  wife's  estate,  under  the  circumstances  of- 
fered to  be  proved.  His  advances,  under  those 
circumstances,  ought  to  be  treated  as  if  made 
in  fulfillment  of  nis  general  marital  obliga- 
tions. We  think  both  facts  were  competent, 
as  hearing  upon  the  equity  of  enforcing  the 
contract  Whether  the  wife  actually  applied 
out  of  ber  own  means,  in  support  of  the  family, 
a  sum  equal  to  or  greater  than  the  income 
which  accrued  to  her  under  the  will,  or  ob- 
tained supplies  in  part  on  her  own  credit,  con- 
tracting debts  therefor  which  were  unpaid  at 
ber  death,  and  became  a  charge  on  her  estate, 
is  immaterial.  In  either  case,  there  would  be 
no  equity  in  the  plaintiff's  claim. 

The  fact  that  tliis  is  not  a  proper  proceeding 
for  ascertuning  the  debts  owing  by  Mrs.  Hen- 
dricks at  her  death  is  unimportant.  The  cred- 
itors will  not,  it  is  true,  be  bound  by  any  ad- 
judication as  to  their  debts  in  this  proceeding. 
But  the  plaintiff  having  presented  bis  claim, 
and  demanded  judgment  therefor  against  the 
estate  of  Us  wIk.  It  was  competent  for  the  ad- 
ministrator. In  answer  thereto,  to  show  any 
facts  which  tend  1o  prove  that  It  has  no  legal 
or  equitable  foundation. 

We  think  the  jvdfftnent  of  the  General  and 
Special  Termt  thtndd  be  reveraed,  and  the  eate 
remitted  to  tlte  mrrogate  for  furihtr  proeeed- 
ingt. 

AJI  concur,  Diwforih.  J.,  in  result. 
6L.R.A. 


Oct., 

IVands  D.  BAILET,  Bupt,, 

V. 

COUNTY  OP  BUCHANAN,  in  the  State  of 
Missouri,  A^t. 

(....N.  Y....J 

The  obligor  npon  bonda.  reeerrliv  the  ri^ht 
of  re<]emptloD  after  a  certain  time,  may,  upon 
eleotlngr  to  redeem,  demand,  aa  a  condition  of  pay- 
ment, the  eurreDdor  of  all  coupons  in  the  powoa- 
slOD  of  the  bolder  of  the  bonds,  Includtner  those 
past  due  and  detached,  as  well  as  of  the  t)ODda 
themselves;  and  a  tender  of  the  amouat  due  on 
such  bonds  and  coupons  with  a  demand  for  their 
surrender  will  be  sufflolent  to  stop  the  ninnlnff  of 
Inteveet,  although  it  Is  not  accepted  beoauae  of  aa 
unwUUivnees  to  surrender  coupons  past  doe. 

(October  6, 1889.) 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Superior  Court  of  the 
City  of  New  York,  reversing  a  judgment  of 
the  Special  Term  in  favor  of  plaintiff,  but  for  a 
less  amount  than  claimed,  in  an  action  upon 
certain  Interest  coupons  formeriy  attached  to 
railroad-mortga^  bonds  issued  ay  defendant. 
Jteoened. 

The  facts  Bufflcientlrappear  in  the  canton. 

Mr.  James  W.  ^errj,  with  Jfewra. 
Knevals     Ruwom.  for  appellant: 

The  coupons  in  suit,  detached  from  the 
bonds,  did  not  become  thereby  independent 
obligations  of  the  defendant,  while  in  the 
hands  of  the  owner  of  the  bonda  Nor  were 
the  coupons  negotiable^  for  every  holdw  was 


Nora.— CoupoJM  as  dUtinct  and  separate  injtru- 
nisnta; 

In  most  respects  detached  coupons  are  considered 
to  be  obllfTHtions  dIstiQot  and  separate  from  the 
bonds.  They  are  capable  of  separate  ownership 
and  transfer.  Clark  v,  Iowa  City,  ST  U.  8.  SO  WaiL 
089  (22  L.ed.4201;  Stewart  v.LwMioff.lOt  U.S. HOB 
(26  L.  ed.  886);  Thompson  v.  Lee  County.  70  U.  3. 8 
Wall.  827  (18  L.  ed.  177):  Aurora  City  t.  West,  74  U. 
8.  7  WaU.  lOb  as  I*  ed.  BO);  Beaver  Omaty  v.  Arm- 
strong', 4i  Fa.  88;  Natkmal  Ezcb.  Bank  V.  Hartford 
P.  &  F.  R.  Co.  8  H.  I.  SI'S;  Bnmluun  r.  Brown,  28  Me. 
400;  Tucker  v.  Randall.  2  HssB.  288. 

A  suit  can  be  maintained  upon  them  without  the 
production  of  the  bonds  to  which  they  bad  t>een  at- 
tached. Knox  County  v.  AsplnwaU,  IB  U.  S.  £1 
How.  Has  (18  L.  ed.  SOB);  Knox  County  v.  Wallace.  St 
tJ.  8.  a  How.  646  as  L.  ed.  211);  Thompson  v.  Lee 
Ctouoty,  70  0.  8. 8  Wall.  3B7  (18  L.  ed.  177);  Ulneial 
Point  V.  Lee,  71  U.  8.,  18  L.  ed.  4S6;  Eenoeba  v. 
lamson,  79  0.  S.,  19  L.  ed.  780. 

(The  last  two  cases  dted  are  not  reported  In  tba 
Official  Edition.) 

They  are  entitled  to  days  of  graoe.  Bvertaoo  v. 
National  Bank,  06  N.  7. 14. 

They  are  subject  In  general  to  the  same  rules  aa 
other  negotlaUe  Instrumenu  In  respect  to  the  rigfata 
of  bona  fide  holders.  Spooner  v.  Holmes,  102  Uasik 
608. 

For  netrotlablUty  of  and  actions  upon  such  oou- 
pons,  see,  further,  the  noU  to  OrllBn  V.  Waoon 
County,  2  L.  B.  A.  363, 86  Fed.  Rep.  886. 

The  payment  of  thecoupoo  Is  notan  acknowledg- 
ment of  tlie  debt  represented  by  the  bond,  and  will 
not  interrupt  prescription  on  the  latter.  Conger 
New  Orleans,  32  La.  Ann.  1SS6. 

Under  a  statute  which  extends  the  same  UmltaUon 
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bound  with  the  notice  of  the  contingency  as  to 
payment,  contained  in  the  bond. 

MeGUUard  t.  Norfolk  Southern  B,  Ch.  1  h. 
R.  A.  299.  110  K.  T.  469;  Kenosha  v.  Lamton, 
76  U.  8.  9  WaU.  477  (19  L.  ed.  725);  McOlure 
T.  (k^oi-d,  94  U.  3.  (24  L.  ed.  180). 

Such  bonds  are  not  negotiable. 

Chouteau  t.  AUen,  70  Mo.  339. 

The  defendant  made  a  lawful  tender  of  the 
full  amount  due  for  principal  and  interest  on 
the  bonds  and  coupons,  on  August  1,  1888, 
and  no  interest  thereafter  accrued. 

Where  a  negotiable  iastrument  was  made 
payable  at  a  particular  time  and  place,  and 
funds  were  provided  by  the  maker  to  make  the 
payment  at  the  time  and  place  named,  the  law 
u  well  settled  that  it  is  equivalent  to  a  tender 
of  the  sum  payable,  and  u  a  bar  to  the  recov- 
ery of  intereet  subeequent  to  the  tender. 

EiUt  T.  Plaee,  4»  N.  T.  S28:  LoOcUn  v. 
Moffre,  57  N.  Y.  863. 

The  failure  to  present  the  bonds  and  coupons 
discharged  the  obligation  to  pay  interest  that 
flccruecfsnbsequently. 

EUU  V.  Fiace,  48  N.  T.  623;  GaldweU  v. 
CfuHdy,  8  Cow.  271;  Wolwtt  v.  Van  Sant- 
toord,  17  Johns.  248. 

Mr,  Bevry  Persons,  for  respondent: 

Coupons  attached  to  corporation  bonds, 
when  payable  to  bearer,  are  negotiable  prom- 
ises to  pay,  and  are  snl^t  to  the  same  rules  as 
other  negotiable  Instruments.  When  due  they 
bear  interest  from  maturity,  can  be  sued  upon 
independent  of  the  bonds  to  which  they  were 
attached,  and  the  right  of  action  thereon  is 
barred  by  the  Statute  of  Limitations,  bv  lapse 
of  time,  after  such  maturity,  and  not  after  the 
maturity  of  the  bond. 

Field,  Corp.  §  2A6;  dark  v.  Itnea  City,  87 
U.  S.  20  Wall  ^  (8»  L.  ed.  427);  Murray  v. 


Lardner,  60  U.  8.  8  Wall.  110  {Vt  L.  ed.  867); 
Eenatiha  v.  Lanuon,  76  U.  S.  9  Wall.  477  (19 
L.  ed.  726);  Lexington  v.  Butler,  81  U.  8.  14 
Wall.  282  (20  L.  ed.  809);  i^ner  v.  liolToea, 
102  Mass.  607;  Svertaon  v.  National  Bank,  66 
m.  T.  U;  National  Bxeh.  Bank  v.  Hartford, 
P.AF.R.  Cb.  8  R.  I.  876;  Amy  v.  IhUmgue, 
08  n.  S.  470  (25  L.  ed.  228). 

A  matured  coupon  becomes,  by  operation  of 
law,  a  several  and  independent  obligation  of 
the  maker,  earning  interest,  and  against  which 
the  Statute  of  Limitations  begins  to  run  from 
maturity.  While  partaking  of  the  nature  of 
the  bond,  making  it  equally  high  as  a  security 
and  seciued  by  the  same  lien  as  the  bond,  it 
has  ceased  to  be  an  incident  of  the  bond,  and 
is  no  more  a  part  of  the  same  debt  as  the  bond 
than  is  anottier.bond  of  the  same  isue. 

Huejf  V.  Maeon  County.  85  Fed.  Sep.  481: 
Griffin  v.  Macon  County,  S  L.  R  A.  868,  M 
Fed.  Rep.  886. 

Payment  could  not  be  obtained  on  the  bonds 
except  on  arbitrary  conditions,  in  no  way  pro- 
vided for  by  the  bond,  or  by  waiving  a  {huI  of 
the  amount  due.  and  the  inters  on  the  bonds 
did  not  cease  to  run  prior  to  January  1, 1884. 
There  must  be  no  condition,  except  such  as 
may  be  contained  in  the  contract. 

2  Bouv.  Law  Diet.  676;  2  Greeol.  Ev.  S  606; 
2  PhUlips,  £v.  445;  TuthiU  v.  Morrie,  81  N. 
Y.  94;  OAbb.  Dig.  706. 

Barl.  J.,  delivered  the  oi^nion  of  the  court: 
The  defendant,  on  the  Ist  day  of  July,  1869, 
made  and  issued  a  large  number  of  bonds, 
each  for  the  payment  to  the  St.  Louis  &  St. 
Joseph  Railroad  Company,  or  bearer,  of 
$1,000,  on  the  1st  day  of  July,  1889,  with  in- 
terest payable  semi-annually  at  the  rate  of  10 
per  cent  per  annum,  on  presentation  of  tiie  coa- 


to  actions  on  all  written  contracts  sealed  or  un- 
sealed, and  permits  an  action  for  interest  in  ad- 
vanoeot  the  maturity  ot  the  principal  debt,  with 
the  xeoovezy  of  Intwert  upon  suolt  Interest,  Uie 
period  of  limitation  for  suit  apon  coupons  be«1na 
to  run  from  tbelr  respeotlTe  maturities.  Clark  v. 
Iowa  City.  87  U.  8. 20  Wall.  6S3  <2S  L.  ed.  4271;  Amy 
T.  Dubuque,  flu  0. 8. 470  fiS  L.  ed.  228). 

The  rule  bolds  good  although  the  coupons  have 
never  been  severed  from  the  bonds  and  are  held  by 
the  owner  of  the  latter.  Amy  v.  Dubuque,  m- 
pro. 

Overdue  interest  on  bonds,  which  Is  represented 
by  coupons,  cannot  be  Included  in  the  recovery  in 
an  action  on  the  bonds  after  an  independent  suit 
on  the  coupons  has  become  barred  by  the  Statute 
of  Limitations.  Griffin  v.  Haoon  County,  8  It.  B.  A. 
868,  as  Fed.  Bep.  885. 

The  pendency  of  an  action  of  foreclosure,  brought 
by  trustees  who  had  no  authority  to  take  Judgment 
for  adefldeiwy,  or  to  pursue  any  other  remedy  than 
that  against  the  property  Itself,  is  no  bar  to  an  ac- 
tion on  coupons.  Welsh  y.  First  DIt.  St.  Paul  £  P. 
B.  Co.  25  Minn.  814. 

Interest  may  be  recovered  on  overdue  coupons 
payable  at  a  particular  time  and  place.  Aurora 
City  V.  West,  74  U.  S.  7  Wall.  82  (19  L.  ed.  42);  Genoa 
T.  Woodruff,  92  U.  S.  fittt  (28  L.  ed.  686;;  Welsh  v. 
First  DIv.  8t^  Paul  &  P.  R.  Co.  26  Hlnn.  814;  Beaver 
County  V.  Armstrong,  44  Pa.  68;  Arents  t.  Com.  18 
GratL  760. 

But  It  was  held  in  an  early  case  that  no  Interest 
could  be  allowed  on  overdue  coupons  which  merely 
acknowledged  that  a  certain  sum  was  due  to  bearer 
as  interest,  on  the  ground  that  it  would  constitute 
6L.R  A. 


compound  interest.  Boee  v.  Bridgeport,!?  Oonn.248. 

The  rate  of  interest  on  overdue  coupons  Is  that 
of  the  place  where  they  are  payable,  although  that 
Is  different  from  the  rate  at  interest  on  the  btmds. 
Pana  v.  Bowler,  lOT  U.  8. 628  <8T  L.  ed.  «e4). 

PastHlue  coupons  upon  bonds  will  not  make  the 
bonds  or  subsequently  maturing  coupons  dishon- 
ored paper.  Indiana  &  I.  C  B.  Co,  t.  Spngue,  lOB 
U.  8. 70S  (26  L.  ed.  654);  Cromwell  r.  Sac  County,  OS 
TT.8.61{24  L.ed.68U. 

There  are  some  particulars,  however,  in  which 
the  coupon  is  regarded  as  part  of  the  bond.  It  par- 
takes of  the  nature  of  ttie  bond  and  is  to  be  regard- 
ed as  a  specialty  and  not  a  simple  contract,  and 
therefore  Is  not  barred  by  lapse  of  time  short  of  the 
period  which  IsaliowedforactlonBon  bonds.  Koeh- 
konong  v.  Burton,  104  U.  S.  868  (26  L.  ed.  886);  Ke- 
nosha V.  Lamson.  76  U.  S.  0  WaU.  477  (19  L.  ed.  7»); 
Lexington  v.  Butler,  81  IT.  S.  14  Wall.  282  (20  L.  ed. 
800);  National  Bank  v.  Klrby,  106  Mass.  407;  Boss  v. 
Hewitt,  16  Wis.  201. 

This  rule  applies  whether  the  coupon  Is  or  Is  not 
still  attached  to  the  bond.  Huey  v.  Hacon  County, 
86  Fed.  Bep.  481. 

Detached  coupons,  although  overdue,  are  nego- 
tiable  where  the  bonds  from  which  th^  were  de- 
tached are  not  yet  due.  Thompson  v.  Perrlne,  108 
U.  S.  680  {27  L.  ed.  208). 

Coupons  are  protected  by  the  mortgage  given  to 
Becure  the  bonds  from  which  they  were  taken.  But 
they  have  no  equity  superior  to  that  of  the  bonds 
or  the  subsequently  maturing  coupons.  Ketchum 
T.  Duncan,  06  U.  B.  660  (24  L.  ed.  868);  Haven  v.  Grand 
June.  R.  &  D.  Co.  100  Haas.  OS;  Miller  v.  Buthmd  ft 
W.  B.  Co.  40  YL  800. 
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pons  thereto  attached  at  the  Baok  of  America, 
in  the  City  of  New  York,  with  the  right,  how- 
erer,  at  the  option  of  the  defendant,  to  redeem 
the  bonds  at  any  time  after  ten  years  l^m 
tiieir  date.  Some  thne  prior  to  the  Ist  day  of 
July,  1888,  the  plaintiff's  assignor  became  the 
owner  of  ten  of  such  bonds  with  the  unmatured 
coupons  thereto  attached,  and  on  the  1st  day 
of  July,  1888,  he  detached  the  coupons  fallinor 
due  on  and  prior  to  that  day  and  presented 
tbem  for  payment  and  they  were  not  paid. 
SubBequeDtly ,  on  the  7th  day  of  July,  1888,  the 
defendant  miy  ezeidsed  ns  option  to  redeem 
the  bonds  and  inthesame  month  deposited  the 
money  in  the  Bank  of  America  for  their  pay- 
ment, and  notified  him  tliat  the  money  was 
there  for  the  payment  of  the  bonds,  and  the 
interest  thereon  to  August  1,  and  that  it  was 
ready  to  pay  the  bonds  and  all  the  interest  to 
tbat  date  upon  the  surroideT  of  the  bonds  and 
the  coupons.  The  holder  was  willing  to  take 
payment  of  the  bonds  and  the  interest  thereon 
at  August  1,  and  to  surrender  the  bonds 
and  unmatured  coupons,  but  he  did  not  pre- 
sent for  payment  and  was  unwilling  to  sur- 
render the  past-dne  coupons.  Subsequently 
the  defendant  paid  the  bonds  and  the  coupons 
falling  due  on  and  prior  to  July  1,  and  after 
January  1,  1884,  the  holder  transferred  the 
coupons  fiuiog  due  JannaiT  1  to  the  pl^ntifl, 
who  then  commenced  this  action  to  recover 
the  amoimt  due  thereon.  At  the  trial  term 
the  court  held  that  the  tender  of  payment 
made  in  Jidy,  1888,  was  sufficient  to  stop  the 
running  of  interest  upon  the  bonds,  and  that 
ttie  plautlff  could  only  recover  the  interest  for 
the  month  of  July.  Upon  sppeal  by  the 
plaintiff  to  the  general  term  the  court  reversed 
tbe  judgment,  holding  that  the  defendant  had 
not  the  right,  at  the  time  of  siich  tender,  as  a 
condition  of  payment,  to  demand  the  surrender 
of  the  coupons  then  past  due,  and  that  there- 
fore tbe  tender  was  not  good  and  that  the 
plaintiff  was  entided  to  recover  the  full 
amount  of  interest  fallinE  due  January  1,  as 
If  no  tender  had  been  maae. 

The  plaintiff  took  the  coupons  after  their 
maturity  and  with  notice  of  the  facts  affecting 
tbem  in  the  hands  of  his  assignor,  and  hence 
his  position  for  the  maintenance  of  this  action 
Is  no  better  than  would  have  been  occupied  by 
bis  assignor  if  he  had  brought  tills  action. 

The  sole  question  lox  ourdetermlnattoD.  then, 
is  whether  the  defendant  could,  as  a  condition 
of  its  lender  and  payment  in  July,  188S,  right 
fully  demand  the  surrender  of  the  bonds  and 
all  tbe  coupons  then  held  by  the  assignor  of 
the  plaintiff.  It  was  held  at  the  general  term 
that  the  coupons  past  due  and  detached  from 
the  bonds  at  the  time  of  the  tender  were  inde- 
pendent negotiable  InstnimeDts,  and  that  the 
defendant  therefore  had  no  right  to  demand 
their  surrender  for  payment  as  a  condition  of 
the  payment  of  the  bonds;  and  that  the  tender 
was  not  good  because  it  was  not  an  unqualified 
offer  to  pay  the  bonds  and  tiie  interest  thereon 
for  the  month  of  July. 
«L.R  A. 


JHT  OT  ApFSALS.  OOT.p 

We  are  of  opinion  that  the  learned  general 
term  fell  into  error.  It  is  true  that  pastdue 
coupons,  payable  to  bearer,  when  detached 
from  tbe  bonds,  are  for  many  pnipoees  inde- 
pendent, separate  Instruments.  Tnev  may  be 
negotiated  and  may  be  sued  upon  by  the  h<uder 
without  the  production  of  the  bonds.  Murrat/ 
V.  Lardner,  69  U.  8.  8  Wall.  110  [17  L.  ed.  8671; 
Eenoaha  v.  Lamson,  76  U.  S.  9  Wall.  477  [19 
L.  ed.  7261;  Lexington  v.  Butier,  81  U.  8.  U 
WaU.  288  [20  L.  ed.  8091;  Clark  v.  Totoa  City, 
87  U.  S.  20  Wall.  S88  ^  L.  ed.  m];  Amif  t. 
Dutmme,  98  U.  8.  470  726  L.  ed.  mV,  Bwrt- 
ttm  v.  Naficnal  Bank,  66  N.  Y.  14;  MeOUU- 
and  V.  Norfolk  Southern  O?.  1  L.  R.  A.  290, 
110  N.  Y.  469. 

But  the  coupons  nevertheless  slways  have 
some  relation  to  the  bonds.  Their  force  and 
effect  and  character  maybe  determined  by 
refermoe  to  the  bonds.  They  are  secured 
tbe  same  mortgage,  and  although  unsealed  are 
specialties  like  the  bonds,  and  are  governed 
by  the  same  Statute  of  Limitations  which  is 
applicable  to  the  bonds.  Until  negotiated  or 
used  in  some  way  they  serve  no  independent 
purpose,  and  while  they  are  in  the  hands  of 
the  bolder  they  remain  mere  Incidents  of  the 
bonds  and  have  no  greater  or  other  force  or 
effect  than  the  stipulation  for  the  payment  of 
interest  contained  in  the  bonds;  andwnile  they 
remain  In  the  ownership  and  possessioD  of  tbe 
owner  and  holder  of  the  bonds  It  can  make  no 
difference  whether  they  are  attached  to  or  de- 
tached from  the  bonds,  as  they  are  then  mere 
evidence  of  tbe  Indebtedness  for  the  interest 
stipulated  in  the  bonds. 

It  ta  not  dlnmted  that  one  liable  to  pay 
money  secured  by  a  written  instrument  has  the 
right,  as  tiie  condition  of  tender  and  payment, 
to  demand  the  surrender  of  the  instrument 
which  is  the  evidence  of  his  debt:  and  thus,  if 
the  coupons  which  had  matured  on  the  let  of 
July,  1888,  had  remained  attached  to  the  bonds 
tbe  defendant  would  have  had  tbe  undeniable 
right  to  demand,  as  a  condition  of  their  pay- 
ment, the  surrender  of  tiie  bonds  and  all  the 
coupons.  It  could  not  have  been  obh'ged  to 
make  payment  of  a  part  of  its  debt,  leaving  a 
portion  thereof  unpaid,  and  to  be  discharged 
by  an  Independent  transaction.  It  is  a  rea- 
sonable and  consistent  rule  to  hold  that  tlie 
defendant,  at  the  time  of  its  tender,  owed  the 
plaintifTs  assignor  upon  each  bond  but  one 
debt,  and  that  was  the  amount  of  the  iMUid 
with  the  interest  thereon.  Its  oUlgatfon  would 
have  been  precisely  tbe  same  if  no  coupons  had 
been  executed.  It  had  the  right  to  tender  the 
payment  of  the  entire  debt  and  to  demand  the 
surrender  of  all  tbe  securities  by  which  it  was 
,  evidenced.  The  tender  was  therefore  suffi- 
cient and  stopped  tbe  rutmiog  of  Interest. 

The  order  of  the  Qeneral  Term  thoutdhe  re- 
versed, and  Judgment  of  (As  TWcrf  Ttftm  af- 
firmed, voith  eonte. 

All  concur. 
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UNITBID  STATES  CIROUrr  COURT,  SOUTHERN  DISTRICT  OF  HEW  YORK. 


Adun  W.  SPIES 
c. 

CHICAGO  &  EASTERN  ILLINOIS  R. 

CO. 

(....Fed.  Rep.....) 

1.  The  words  "bawltor  to  belonfl-  to 
the  oarty  of  the  first  Mrt,"  used  in  descrlb- 
Ing  lines  of  railroad  between  oertaln  epedOed 
polota,  wblch  are  Inoluded  Id  a  iiiort«age  to  se- 
oure  income  bonds,  do  not  oover  additional  Unee 
outside  of  il»  Bpecdfled  Umlti,  wbloh  are  mibae- 
qnently  acquired  by  the  mortgagor. 

S.  Tb»  net  oMnlBga  due  to  holders  of 
Income  bonds  secured  hy  a  mortffage  pledg- 
ing tbe  net  earnings  of  a  oertaln  line  of  railroad 
partlcularlr  described,  wbloh  earnings  are  to  be 
■Boertolned  hy  deducting  the  amoontB  neceoBaiy 
for  ordinary  ezpenses,  betterments,  etc.,  from 
the  gross  earnings,  must  be  determined  by  the 
earnings  of  the  partloular  line  mortgaged,  and 
not  by  the  earalnga  of  a  larger  system  of  rall- 
loads  of  which  the  morl^inged  line  has  subse- 
quently become  a  part;  and  the  bondholders  are 
entitled  to  have  those  earnings  separately  kept 
and  divided. 


NoTB.— Corporation,  pouw  to  mortgage  Itsproptrty. 

To  curry  out  its  corporate  objects,  a  corporation 
may  borrow  mcmey  and  secure  tbe  lender  by  a 
rawtgage  on  tts  property.  Barnes  t.  Ontario  BanlE, 
19  N.  T.  IKS ;  Beers  v.  Fhoenlz  QhisB  Co.  11  Barb.  866; 
Thompson  v.  I^imbert,  44  Iowa,  289;  Burr  v.  Mo- 
DonaM,  8  Giatt.  1800;  Barry  r.  Merchants  Bzoh.  Co. 
1  Bandf.  Cb.  9B0i  Union  Hln.  Co.  v.  Bocky  Ht.  Bank, 
9  Colo.  MB :  &!Mge  Oo.  OODeral  Ins.  Oo.  8  Md.  806; 
Blchards  v.  Hetrhnaok  A;  C.  K.  B.  Co.  44  N.  H.  127; 
Burt  V.  Rattle,  gl  Ohio  St.  116 ;  Detroit  v.  Mntual 
aa0Co.48Mhdi.6M;  Holbrook  v.  Chamberlain,  llA 
Haas.  US;  Tby  t.  Noble,  IS  Cnsh.  18;  SOller  t. 
Ohanoe,  8  Bdw.  889;  Ooe  v.  Johnson,  18Ind.S18; 
Curtle  V.  Leavltt,  1&  N.  Y.  S;  Leavltt  T.  BUtohford, 
17N.T.651;  Parish  v.  Wheeler,  ttN.T.jW;  Nelson 
v;  Baton,  86  N.  T.  m. 

Where  the  statote  doss  not  expressly  give  or  dray 
the  power  to  mortgage.  It  may  be  Implied  from  the 
power  to  purchase,  bold  and  dispose  of  real  estate. 
Booth  V.  BoblDBon,  56  Hd.  419;  Uordon  t.  Pi«6ton, 
1  Watts,  866 ;  MoAUlster  y.  Phint,  64  Hiss.  106 ;  An- 
nua fta.  Boole^  V.  Faddoek,  80  BL  988;  Watts* 
App.  78  Fa.  8)Q;  Jackson  t.  Brown,  6  Wend.  880; 
Brafaam  v.  Ban  Joe^  24  Cal.  685;  Taber  v.  Cincinnati 
B.Co.l6Ind.  4G9;Adam8  v.  R.  R.  Co.  2  Coldw.  64S. 

Hie  Legislature  may  ratify  a  mortgage  made  by 
a  oorporatlon  not  having  the  power  to  make  It. 
Kemi^>eo  ft  P.  B.  Oo.  v.  Portland  ft  K.  B.  Co.  8B 
He.  9;  Richards  v.  Herrtmack  ft  C.  B.  R.  Co.44  N. 
H.127;  Shaw  V.  Norfolk  R.R.  Co. 6  Grey, ISS;  Black 
River  ft  U.  B.  Co.  V.  Barnard.  81  Barb.  208 ;  OrvUle 
B.  B.  Oo.  V.  Plumas  Oo.  87  Cal.  864 :  Shepley  v.  At- 
Umttc  ft  8L  L.  B.  Co.  66  He.  8B& 

Express  authority  Is  not  necessary  if  the  L^ida- 
tore  Impltedly  recognizes  the  mortgage  as  a  valid 
seonilty.  Hall  v.  SulUvan  B.  B.  Co.  2  Bedf.  Am. 
By.  Gas.  SSL 

A  corporation  cannot  mortgage  Its  franchises 
without  positive  statutory  power  to  do  so.  Pullan 
V.  Clnolnnatl  R.  Co.  4  Bias.  86;  Coe  v.  Columbus 
Plqua  R.  Co.  10 Ohio  St.  872;  Steiner^  App. 27  Pa. 
8U:  Fleroe  v.  Bmerr.  82  N.  H.  484 ;  Black  v.  Dehi- 
wareftR.  auLCo.7C.KGlreen,99;  Richardson  v. 
Blbley.  11  Allen,  86 ;  Hendee  v.  Pinkerton,  U  AUen, 
881;  Lauman  v.  JLefbanon  ViOleyB.  Oo.  80 Pa.  48; 
<tL.R.A. 


8.  Merdly  p— Ing  a  rewdntioB  that  no 
Inoome  has  been  earned,  wltJiout  an  attempt  to 
ascertain  the  fact,  la  not  oonolnslve  as  to  the 
rlghtsof  the  holdraB  of  income  bonds  secund  by 
a  railroad  mortgage  pledging  the  net  earnings  (d 
the  road,  wUiAi  malrae  It  the  duty  of  the  board  of 
directors  to  ascertain,  fix  and  declare  the  amount 
of  net  earnings,  and  provides  that  their  resolve 
shall  be  in  the  nature  of  a  final  and  oonolnslve 
award  on  the  question  as  to  what,  If  any,  net 
earnings  have  been  made. 

4.  The  condition  in  inoome  bonds  luid  a 
mortifngeonarabilrondsecnrin^theni 
that  no  right  of  action  shall  exist  in 
favor  of  the  holders  until  the  board  of  directors 
shall  have  adjudged  and  awarded  an  ascertained 
amount  as  net  earnings,  does  not  preclude  the 
bondholders  from  a  remedy  when  the  directors 
improperly  n^leot  or  refuse  to  take  tbe  neces- 
sary action. 

6.  No  relief  ean  bo  grantfid  under  a  bOl 
based  on  fraud,  where  the  charge  of  fraud  Is  not 

sustained. 

(OctobwU,1880.), 

SUIT  for  an  account  hy  defendant  in  respect 
to  the  net  income  of  its  railway  line  mort- 


O^oy  ft  XL  B.  Co.  V.  Kerr,  17  Baxb.8111;  Woodrufrv. 
Brie  B.  Oo.  88  Hnn,  248 ;  Carpenter  v.  Black  ^wk 
Gh)ld  Mln.  Co.  66  N.  Y.  48 ;  Stewart  v.  Jones,  40  Mo. 
140 ;  Daniels  v.  Hart,  118  Has.  618 ;  Phila.  v.  W.  U. 
TeL  Co.  11  Fhlla.  OSl;  Randolph  v.  WIL  etc  B.  R. 
Co.  Id.  He. 

Tbe  Legislature  may  give  a  corporation  power  to 
mortgage  Its  franohises.  Atkinson  v.  Marietta  ft 
C.R.  Co.  16  0hio8t.21;HoAlllBterv.Plant,64Hl8S. 
108;  State  v.  Morgan,  28  La.  Ann.  482;  St  Paul  B. 
Co.  V.  Parcher,  14  Minn.  8V7;  Pierce  v.  BL  Paul  ft 
H.  R.  Co.  24  ^ns.6Bl;  Bast  Boston  Freight  B.  Co.  v. 
Bastem  K.  Co.  18  AUen,  422. 

A  special  statutory  power  to  mortgage,  conferred 
by  charter,  does  not  limit  the  general  power.  Allen 
V.  Mont.  R.  &  Ca  11  Ala.  497 ;  MobUe  R.  Co.  v.  Sal- 
man, 15  Ala.  472;  Wright  v.  Bnndy,  U  Ind.  888. 

ExeetMon  of  mortgage. 

In  executing  a  mortgage,  a  corporation  must 
comply  with  the  statutory  requirements  and  its 
own  by-laws,  and  if  the  mortgage  Is  on  real  estate 
it  must  be  under  the  oorpoiateseaL  Amerman  t. 
woes,  24  N.  J.  Bq.  18;  Gordon  ▼.  Preston,  1  Watta, 
885 ;  Bagle  Woolen  Mills  Co.  v.  Honteith,  2  Or.  277; 
Re  St.  Helen  Hill  Co.  2  Sawy.  88 ;  Hunt  v.  Bullock, 
28  m.  880;  Osborne  V.  Tunis,  25  N.  J.  L.  688;  Koeh- 
ler  v. Blaok Blver  Falls  IronOo.  «ru.  S.8  Black. 
n6a7L.ed.889). 

Mortgage  bu  TaUroad,  to  snmre  bondAoIdm. 

A  mortgage  given  by  a  railroad  oorporatlon  to 
secure  bona  fide  holders  of  Its  bonds  will  be  held 
valid,  although  the  resolution  directing  Its  exeon- 
tloD  was  paased  by  its  directors  at  a  meeting  held 
outside  the  State.  Galveston,  H.  ft  H.  B.  Co.  V. 
Cowdrey,  78  U.  S.  11  WalL  459  (20  L.  ed.  UIQ. 

A  corporatioD  may,  unless  forbidden  by  law,  Is- 
sue bonds  and  mortgage  its  property  outside  of  the 
State  creating  it.  Bassett  v.  H.  C  etc.  Hln.  Co.  16 
Nev.  286. 

A  mortgage  by  a  railroad  company  upon  all  its 
railroad  and  property,  acquired  or  to  be  acquired, 
covers  a  road  purchased,  where  It  was  one  which 
mii^t  have  been  bnUt  under  ita  charter.  Branoh 
V.  Jeeup.  108  C.  8. 468  (27  L.  ed.  279). 
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gaged  to  secure  p»ment  of  catain  bcmds.  On 
Inal  hearing  on  mil  and  answer.  BiU  rfw- 
m<»»ed. 

The  case  is  fully  slated  in  the  opinion. 

Mr.  John  W.  Weed,  for  complainant: 

Unless  tbeie  be  in  the  mortga&e  language  in- 
dicating that  the  parlies  contempUted  all  future 
acqnlaiuoDa  to  he  subjected  to  the  mortgage, 
the  mortgage  will  be  (wostrued  to  cover  only 
the  property  then  possessed  by  the  morl^gor. 

Pullanv.  Cincinnati  A  C.  Air  Line  It.  Co. 
4  Biss.  36;  PuUan  v,  CinHnnati  d  C.  Air  Lind 

B.  Go.  0  Biss.  287;  Jforyanv.  Union  P.  R.  Co. 
11  Fed.  Rep.  8B2. 

Separate  accounts  must  be  kept  of  special 
operations  of  a  railway  where  there  are  holders 
oi  securities  whose  interests  are  not  identical. 

Maekintoah  v.  Flint  AP.  M.  R.  Co.U  Fed. 
Rep.  583.   See  also  Day  t.  OgdemAurg  A  L. 

C.  n.  Co.  9  Cent.  Rep.  469,  107  N.  Y.  129. 
The  defendant  acting  by  its  agents,  the  di- 
rectors, occupied  a  trust  relation  wiUi  refer- 
ence to  the  income  bondholders,  and  in  maldng 
a  dedaration  of  earnings  without  any  ascer- 
tainment committed  a  breach  of  trust  which 
was  a  fraud. 

JliaekintoA  t.  Flint  A  P.  M.  S.  Co.  tupra. 
It  is  not  necessary  that  the  court  should  find 


that  an  actual  fruid  has  been  committed  if  an 
unperformed  duty  to  account  is  established. 
The  performance  of  the  duty  will  be  enforced 
even  though  the  alleged  motiTe  for  fti  neglect 
is  not  established. 

Bot/t  V.  Sprague,  8  Rep.  616. 

Coniracts  in  which  any  determination  by  one 
party  or  his  agent  is  stated  to  be  condustTe 
□ever  have  that  character  so  far  as  to  prevent 
an  investigation  as  to  the  propriety  of  that  de- 
termination. 

Nolan  V.  Whitney,  88  N.  Y.  648. 

The  defendant  is  in  the  position  of  a  trustee 
who  has  practically  inextricably  mingled  and 
used  the  trust  property  with  his  own,  and  must 
pay  the  full  amo\mt  of  the  income  interest,  in- 
asmuch as  it  has,  in  the  absence  of  any  separate 
account,  put  it  out  of  the  complainant's  power 
to  test  the  accuracy  of  an  account  which  it 
ml^t  render. 

Norrio'  App.  71  Pa.  106. 

This  bill,  moreover.  Is  also  a  bill  for  discov- 
ery, which  alone  is  sufficient  to  sustain  the  ju- 
risdiction of  this  court  over  It 

Story,  £q.  Jur.  18th  ed.  §  71. 

Mr.  Austen  O.  Fox,  for  defendant: 

The  failure  to  keep  separate  accounts  cannot 
give  the  right  to  maintain  this  bill  for  an  ac- 


A  railroad  mortgage  upon  the  present  and  future 
Mqnlred  prnpertr  of  a  laflroad  oompanr  and  its  In- 
oomes  and  proflts  18  a  prior  Iten  only  upon  the  net 
earnings  of  the  road,  Rf  ter  the  peTmeat  of  aU  the 
operating  expenses,  while  the  road  Is  In  the  poesee- 
alon  of  the  oompanr.  Hale  r.  Frost,  89  U.  8.  <X6 
Led.  iU). 

Where  there  Is  a  dUFerenoe  between  the  terms  of 
railroad  bonds  and  of  the  mortgage  given  to  secure 
tbem,  as  to  the  porment  of  Interest,  the  terms  of 
the  bonds  wlU  oontrol.  Indiana  ft  I.  0.  B.  Ca  v. 
Sptague,  lOBU.  8.7U  (SBL.  ed.  SM. 

Where  a  third  mortgage  on  a  railroad,  and  the 
boDdfl  Inued  under  it,  were  made  In  express  terms 
subject  to  me  payment  of  the  bonds  Issued  under 
the  second  mortgage,  all  persons  taking  the  thlrd- 
mmtgage  bonds  took  them  subjeot  to  sudi  prior 
Hen  and  Indebtedness.  Bronson  v.  La  Oosse  ft  H. 
B.  Oo. «  U.  S.  2  Wall.  £88  a7  L.  ed.  726). 

Jnenme,  renta  and  earnfnga,  right  to. 

A  m»tgage  by  a  railroad  oompanr.  of  Us  road 
and  Inoome,  does  not  transfer  the  inoome  antU  pos- 
session Is  taken,  where  by  the  mortgage  the  com- 
pany hoId«  pooseesion  and  receives  the  earnings  un- 
til the  mortgagee  takes  posseasion  or  the  proper 
Judicial  authorltr  interposes.  UntU  then  ttie  whole 
fund  belonged  to  the  oomponjr,  and  was  subject  to 
Its  control,  and  was  liable  to  the  creditors  of  the 
company  as  if  the  mortgage  did  not  eztet.  Byster 
V.  Gaff,  U  U.  B.  fiei  (28  L.  ed.  408);  Frayser  v.  Eich- 
moDdftA.B.Co.nra.8tt8;Oalreeton.  H.  ftH.  R. 
Co.  V.  Cowdiey,  78  U.  8.  11  Wall.  468  >S0  L.  ed.  199); 
Oilman  t.  Illinois  ft  M.  Teleg.  Co.  91  U.  8.  a08  (28  L. 
«d.  406). 

A  mortgagor  has  the  right  of  absolute  control 
over  the  Income  of  his  property  prior  to  foreclosure 
proceedings.  Central  Trust  Co.  v.  Wahosh,  St.  L. 
ft  P.  R.  Co.  (Mo.)  i»  Fed.  Bep.  332. 

The  mortgagor  of  a  railroad,  even  though  the 
mortgage  covers  the  Income.  ne<ed  not  account  for 
earnings  while  the  property  is  In  his  possession, 
untU  a  demand  has  beep  made  therefor  or  for  the 
surrender  of  the  possession  under  the  mortgage. 
Sage  V.  Memphis  ft  L.  R.  B.  Co.  U8  tT.  8.  801  (81  L. 
ed.  6»4};  Dow  v.  Memphis  ft  L.  U.  R.  Co.  1£4  U.  8. 662 
(81  L.  ed.  606). 

Where  a  mortgage  does  not  provide  for  the  pay- 
«  Ti.  R  A. 


ment  of  rents  to  the  mortgagee  during  the  mort- 
gagor's possession,  even  where  the  Inoome  Is  ex- 
pressly pledged  as  seenrlt}- for  theinortgage  deM, 
with  the  right  in  the  mortgagee  to  take  poesesdon 
upon  the  nonperformanoe  of  the  conditions  of  the 
mortgage,  the  former  is  not  «ititled  to  rents  until 
he  takes  actual  possession,  or  possession  Is  takm  in 
hisbebalf.  Freedman*s  Saving  ft  T.  Ca  v.  Shep- 
herd. 127  U.  8.  464  (82  L.  ed.  168). 

Demand  for  possession  may  be  made  by  bringing 
suit  fOT  that  purpose,  and  thereafter  nsortgagtv- 
mustsooount  for  eamiugs;  and  it  is  (tf  no  oonse- 
qnenoe  that  a  reoeivw  was  not  appointed  until 
subsequently.  Dow  v.  Memphis  ft  L.  K.  K  Co.  124 
C.  S.  662  (81  L.  ed.  606). 

Trustees  in  a  railroad  mortgage,  who  have  not 
asked  paasesslon  or  Intervened  in  tiie  suit,  are  not 
entitled  to  have  the  net  earnings  of  the  property, 
while  It  Is  in  the  hands  of  a  reuelver  appointed  In  a 
suit  Instituted  by  a  Judgment  creditor,  applied  in 
discharge  of  mortgage  bonds.  Sage  v.  Memphis  ft 
L.  B.  B.  Co.  US  U.  8.  au  (81 L.  ed.  AM). 

Bf(^  o/ bond?ioIders. 

Bondholders,  whose  bonds  are  secured  by  a  mort- 
gage, have  a  clear  right  to  stand  upon  their  con- 
tract, and  trustees  have  no  power  or  authority  to 
compel  any  of  them  to  make  a  new  and  dlffmnt 
one,  by  any  scheme  of  reorganisation,  so  as  to  give 
a  preference  to  other  mortgages  or  claims.  Hol- 
llster  V.  Stewart.  Ul  N.  Y.  6*4. 

The  omission,  neglect  or  refusal  of  t^e  trustee  of 
a  mortgage  to  certify  bonds  secured  by  It  cannot. 
In  equity,  be  permitted  to  defeat  the  rights  of  the 
bondholders,  who  were  Induced  to  believe,  and 
had  the  right  to  believe,  that  the  securities  upon 
the  faith  of  which  they  parted  wftfa  their  money 
wereln  all  reepeota  regular  and  complete.  Atwood 
v.  8henandoah  V.  R.  Co.  18  Vs.  L.  J.  888. 

Baltroad  bondholders  to  whom  stock  of  the  cor- 
poration has  been  mortgaged  as  oollateni  security 
cannot  maintain  a  suit  In  equity  to  charge  the  les- 
sor of  the  mortgaged  road  with  the  earnings  de- 
rived under  the  lease,  when  such  lease  Is  not  al- 
lured to  be  void  or  voidable  sa  between  the  parties 
to  It.  Gibson  V.  Blchmond  ft  D.  R.  Co.  2  L.  B.  A.  407, 
6  B.  B.  ft  Corp.  L.  J.  «B1, 87  Fed.  Bep.  748. 
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«trant.  Tbat  rij^t  'miut  depend  'upon  the  re- 
lation of  the  partiea;  and  if  that  rdaUon  does 
act  of  Itself  give  it,  there  is  an  end  of  the  case. 

Garrett  v.  May,  19  Md.  177. 

The  expression  "  necessary  rentals  "  does  not 
restrict  the  defendant  to  such  rentals  as  are  ab- 
aolotely  essential  to  the  existence  of  the  rail- 
road, but  allows  such  rentals  as  in  the  discre- 
tion of  the  directors  are  proper. 

Buek  Y.  8eymouT,  46  Conn.  1S6. 171. 

The  bill  should  be  dismissed  for  want  of  proof 
to  sustain  the  allegations  of  fraud. 

FUlter  y.  Boody,  1  Curt.  206,  211. 

The  stipulation  that  a  resolution  by  the  di- 
rectors that  there  was  interest  earned  should  be 
a  condition  precedent  to  any  claim  for  interest, 
is  binding  on  the  complainant. 

Byron  v.  Low,  11  Cent.  Rep.  904, 109  N.  Y. 
391;  New  York,  L.  E.  d  W.  S.  Co.  v.  Niekale, 
119  U.  8.  286,  807  (80  U  ed.  868,  868);  Vnited 
State*  V.  Eobeton,  84  U.  8.  9  Pet.  819  (9  L.  ed. 
142)^ 

When  the  board  of  directors  actually.ascer- 
tained  that  there  were  no  net  earnings,  and  en- 
tered a  resolution  to  that  effect  upon  the  jour- 
nal of  tbdr  proceedings,  that  ^termination 
■was  blndtng  on  the  complainant 

Ddateare  d>  S.  Oanal  Co.  t.  Pmw^wnia 
Coal  Go.  50  N.  Y.  250;  Wyckoff  v.  Meyen.  44 
N.  Y.  148;  Dustanv.  McAndrevs,  Id.  72. 

As  the  defendant  had  the  right  to  lease  other 
lines  and  operate  its  road  as  a  unit,  it  was  not 
bound  to  keep  separate  accounts  of  the  earnings 
of  different  sections  of  its  road. 

8t.  John  T.  EHe  R.  Go.  89  U.  8.  23  Wall. 
136  (32  L.  ed.  748);  New  York,  L.  E.  ct  W.  R. 
Co.  T.  Nickala,  supra;  Day  v.  Ogdensburgh  & 
L.  G.  B.  Co.  9  Cent.  Rep.  459,  107  N.  Y.  129. 

It  is  only  where  a  defendaiit  has  agreed  to 
turn  over  net  profits,  as  such,  tiiat  he  la  liable 
to  a  bill  tor  an  account. 

Prait  T.  Tuttlf,  186  Mass.  288;  Moceon  v. 
Bright,  L.  R.  4  Cb.  293;  Fctey  v.  SiU,  2  H.  L. 

Inasmuch  as  the  agreement  provides  that  the 
defendant,  as  mortgagor,  shall  receive  and  use 
the  earnings  of  its  road,  not  as  trustee  for  the 
plaintiff,  but  as  its  own  property,  for  its  own 
purposes,  then  for  such  earnings  as  it  had  re- 
ceived and  expended  before  demand  made,  or 
suit  begun,  the  plaintiff  is  not  entitled  to  main- 
tain a  bill  for  an  account. 

OalnetUm,  H.  &  H.  R.  Co.  v.  Cowdrey.  78  U. 
S.  11  Wail.  459,  482,  483  (20  L.  ed.  199,  206, 
307);  Oilman  v.  Illinois  &  M.  TeUg.  Co.  91  U. 
8.  608,  617  (38  L.  ed.  405,  410);  Amrnean 
Bridge  Go.  v.  Beidelbaeh,  94  U.  8.  799  (34  L. 
«d.  144);  FlMdiek  t.  Behatt.  99  U.  8.  386.  353 
<2S  L.  ed.  889,  843);  Freedman'$  Saving  dk  T. 
Co.  V.  Shepherd,  137  U.  8.  494,  507  (82  L.  ed. 
168,  168):  1  Jones,  Mort.  4th  ed.  i^g  160,  670, 
771;  Jones,  Railroad  8ecuritieg.  114,  115, 
118;  Teal  v.  Walker.  Ill  U.  8.  342  (28  L.  ed. 
416);  Uhlman  v.  Nete  York  Life  Ins.  Co.  12 
Cent  Bep.  680,  109  N.  T..431. 

WalX&ee*  J.,  delivered  the  following  opin- 
ion: 

The  cause  has  been  brought  to  hearing  upon 
bill  and  answer,  with  a  stipulation  admitting 
that  the  complainant's  title  lo  the  bonds  which 
are  the  foundation  of  bis  claim  is  to  be  deemed 
as  established  by  tbe  -  pleading.  The  com- 
6L.B.  A. 
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plainant  is  the  owner  of  certain  Income  bonds 
secured  by  a  mortgage  executed  in  1877  by  the 
defendant  pledging  the  net  earnings  of  its  line 
of  railway  as  security  for  the  payment  of  the 
principal  of  the  bonds  and  such  interest  as  may 
"  be  hereafter  from  time  to  time  fixed  by  the 
board  of  directors  "  of  the  Railway  Company. 
The  mort^nige  includes,  "all  and  singular,  the 
line  of  railways  belonging  or  hereafter  to  be- 
long to  the  party  of  the  first  part,  and  extend- 
ing from  Cbicago,  Cook  County,  Illinois, 
through  the  Counties  of  Will.  Kankakee,  Iro- 
quois and  YermilUon  to  the  City  of  Danville, 
together  with  a  branch  from  Bismarck's  Junc- 
tion easterly  through  Warren  and  Fountaine 
Counties,  Indiana,  to  Shoddie's  Mills,  and  its 
equipments  and  appendages  and  the  net  income 
thereof."  The  bonds  are  conditioned  for  the 
payment  of  such  interest  on  the  principal,  not 
to  exceed  7  per  cent  for  any  one  year,  as  shall 
be  declared  and  fixed  by  the  boaidof  directors 
in  each  year  In  accordance  with  the  mort- 

^^flie  mortgage  provides  tbat  in  each  yeardur- 
ing  the  currency  of  the  bonds,  beginning  with 
the  year  1878,  the  board  of  directors  shall,  in 
the  month  of  October,  ascertain,  fix  and  ;declare 
what  amount  of  net  earnings  has  been  made 
during  tbe  preceding  fiscal  ^ear  ending  the  1st 
day  of  September,  and  is  justiy  applicable  to 
the  payment  of  interest  on  such  issue  of  ia- 
come  bonds;  and  in  such  ascertainment  of  net 
eamingfl  there  shall  be  deducted  from  the  gross 
Income  all  operating  expenses,  taxes,  insurance, 
liaUHty  for  either  inten>st  or  sinking  fund  on 
any  of  the  existing  bonds  of  tbe  Company,  nec- 
essary rentals-  and  purchase  or  hire  of  equip- 
ments, together  with  such  expenditures  for 
renewals,  repairs  and  betterments  as  may  be 
proper  and  requisite  to  maintain  tbe  line  of 
railroad  and  its  appendages  in  a  first-class  con- 
dition for  effective  service;  and  that  after  de- 
ducting all  such  payments,  expenses  and  lia- 
bilities from  the  amount  of  gross  Income 
received  during  the  year,  the  board  of  directors 
shall  thereupon  fix,  establish  and  adjudge 
whether  any,  and  if  so  how  much,  net  income 
exists  which  is  applicable  to  the  payment  of 
interest  on  the  said  issue  of  income  bonds. 
The  mortgage  further  provides  that  if  on  such 
ascertainment  the  board  of  directors  adjndge 
that  no  net  income  has  been  realized  during  the 
year  applicable  to  such  Interest  payment,  they 
shall  thereupon  enter  a  resolve  tothat  effecton 
the  journal  of  their  proceedings,  and  the  adju- 
dication shall  be  final  and  conclusive  as  an 
award,  and  shall  operate  as  a  perpetual  bar 
against  any  claim  or  demand  of  any  holder  of 
suf^  income  bonds  for  the  payment  of  interest 
for  such  year,  and  that  if  the  said  board  shall 
on  such  ascertainment  of  net  earnings  adjudge 
that  a  specific  sum  is  available  out  of  the  net 
earnings  for  such  interest  payment,  then  a  re- 
solve shall  be  entered  in  their  minute  of  pro- 
ceedings in  the  nature  of  a  final  and  oondusiTe 
award,  fixing  and  declaring  what  ascertained 
sum  is  properly  available  out  of  that  year's  net 
earnings  for  the  payment  of  interest  on  such 
income  bonds,  and  the  payment  or  rate  of  in- 
terest to  be  allowed  and  paid. 

The  mortgage  further  provides  that  norieht 
of  action  shall  exist  in  favor  of  any  holder  of 
such  income  bonds  for  any  allegedliability  for 
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interest  nntil  the  same  shall  first  be  adjudged 
and  awarded  as  aforeaaid. 

The  bill  alleges  that  prior  to  September  1, 
1888.  iDterest  on  the  bonds  had  been  ascertaiDed 
and  declared  by  the  board  6f  directors,  and 
duly  paid  to  the  holders  of  the  bonds;  bat  Oiat 
Uiereafter  the  defendant  and  Its  officers  and 
board  of  directors  conspired  to  fraudulently 
compel  the  complainant  and  other  holders  of 
said  income  bonds  to  surrender  the  same  and 
exchange  them  for  consol  bonds  subsequently 
created,  and  to  fraudulently  withhold  at  first  a 
portion,  and  then  thewhole,  of  theDeteamlngs 
which  were  firoperly  payable  upon  said  bonoa: 
and  with  a  view  to  carrying  this  evU  design 
into  effect  they  willfully,  maltdooBlyand  fraud- 
ulently failed  to  make  any  true  ascertainment, 
in  the  month  of  October,  1884,  or  in  the  month 
of  October,  1886,  of  the  net  earnings  for  the 
preceding  fiscal  year,  and  willfully  made  a  flc- 
tlLious,  false  and  fraudulent  ascertainment  of 
the  same,  wherebv  they  sought  to  make  it  ap- 
pear that  nothing  nad  oeen  earned  on  account 
of  such  interest;  and  that  the  officers  and  board 
of  directors  well  knew  at  the  time  of  each  of 
said  pretended  ascertainments  that  the  net  earn- 
ings, if  the  same  had  been  ascertained  in  the 
manner  prescribed  by  the  mortgage,  were  more 
than  sufficient  to  have  paid  7  per  cent  Interest 
upon  the  principal  of  said  bonds. 

The  bill  then  sets  out  what  derlces  were  re- 
sorted to  by  the  board  of  directors  to  cover  up  and 
defraud  the  holders  of  income  bonds  out  of  the 
net  earnings  properly  applicable  to  interest  there- 
on, among  others  the  mingling  of  the  accounts 
of  the  division  of  the  railway  covered  by  tJtie 
mortgage  with  the  accounts  of  consolidated 
constructed  and  leased  lines  acquired  by  the 
defendant  after  the  execution  of  the  morttptge, 
Including  charges  for  additiwal  equipment  for 
the  new  lines.  The  answer  fully  meets  and 
denies  all  the  averments  of  fraud  and  conspir- 
acy; but  it  admits  that  separate  accounts  have 
not  been  kept  by  the  defendant  of  the  net  earn- 
ings of  the  orlgual  lines,  that  the  accounts  of 
the  earnings  and  expenses  of  these  lines  and 
those  subsequently  acquired  have  been  mingled 
together,  and  that  the  board  of  directors  did 
not  attempt  to  make  any  aacertainment.  in 
1884  or  1885,  of  the  net  earnings  of  Uieori^a! 
lines. 

It  appears  by  the  bill  and  answer  that  the 
new  lines  built,  acquired  or  leased  by  the  de- 
fendant embrace  a  large  milue  and  have 
cost  the  defoidant  a  large  sum  of  money;  and 
that  in  June,  1884,  the  defendant  issued  consol 
bonds  bearing  interest  at  6  per  cent  per  annum, 
secured  by  a  mortgage  upon  its  property,  which 
have  been  used  in  part  to  pay  for  the  new  li  nes 
and  their  equipment,  and  has  uaed  part  of  its 
earnings  to  pay  interest  thereon. 

The  Dill  prays  tat  an  accounting  and  a  decree 
for  the  payment  of  what  is  ascertained  to  be 
due  from  the  defendant 

When  the  case  was  before  the  court  on  a  for- 
mer occasion  upon  a  demurrer  foe  want  of 
equity,  and  alleging  that  the  trustee  named  in 
the  income  mortgage  was  a  necessa^^party, 
the  demurrer  was  overruled  bj  Judge  Wheeler. 
The  questions  then  considered  and  decided  ad- 
Tersely  to  the  defendant  cannot  be  appropri- 
ately reconsidexed  now.  It  must  h«  hdd, 
therefore,  for  present  purpowa,  that  the  com- 


plainant  is  entitled  to  the  relief  sought  unleaa 
the  material  averments  of  the  bill  are  suittaiait- 
ly  met  and  denied  by  the  answer. 

Under  the  terms  of  the  income  mortgage  it 
was  the  duty  of  the  defendant  to  keep  an  ac- 
count of  the  earnings,  expenses  and  net  income 
at  the  lines  included  In  the  mortgage  as  di»- 
dnct  from  those  subsequently  acquirad.  The 
granting  clause  in  the  mortnge  subjecting  to 
the  lien  the  "line  of  railwtnr  beumging  or  htn~ 
after  to  belong"  to  the  deiendant  is  qualified 
by  the  description  of  the  line  which  follows  It; 
and  the  words  "hereafter  to  belong"  refer  to- 
such  lines  between  the  specified  termini  as  the 
Company  did  not  then  own,  like  the  road  from 
Chicago  to  Dalion  then  leased  by  the  Company., 
and  constituting  the  link  bv  which  its  line  of 
railway  extended  from  Chicago  to  Danville. 
If  the  mortgage  provides  expressly  or  by  im- 
plication that  tne  board  of  directors  are  to  set 
apart  the  Income  of  the  railway  lines  particu- 
larly described  for  the  payment  of  the  matur- 
ing interest  upon  the  bonds,  the  bondholdna. 
are  entitled  to  that  income;  and  their  pledge 
not  to  be  transmuted  from  one  upon  the  earn- 
ings of  a  particular  line  of  railway  to  one  upon 
the  eaminsa  a  system  of  which  the  line  may  be- 
a  part.  Tnis  would  dUute  their  security  upon 
a  dedgnated  fund  into  a  nebuloos  lien  upon 
tbe  profits  of  such  new  enterprises  as  the  cor- 
poration might  see  fit  to  undertake. 

The  terms  of  the  mortgage  are  that  in  ascer- 
taining net  earnings  there  is  to  be  deducted 
from  gross  income,  expenditures  or  liabilities. 
for  orainary  expenses.  Interest  or  sinking-fund 
requirements,  and  for  renewals,  repairs  and 
betterments  requisite  to  maintain  the  line  of 
railroad  in  a  first-class  condition.  All  this  de- 
tail of  spedflcatifm  would  be  unnecessair  If  Uie- 
mortgage  were  not  Intended  to  define  carefully 
what  expensea  and  liabilities  may  be  treated  aa 
an  offset  to  gross  income,  and  limit  the  offset  to 
those  Incurred  in  tbe  operation  and  improve- 
ment of  the  particular  lines  described.  Witb- 
in  this  limitation  the  amount  may  be  approprt 
ated  for  the  specified  objects,  and  the  manner 
in  which  tbe  railway  lines  may  be  managed 
is  a  matter  resting  exclusivdy  In  the  discrenon 
and  good  faith  of  the  directors. 

An  income  railway  mortgage,  although  it  la- 
a  pledge  of  tangible  property  for  the  payment 
of  the  principal  sum,  is  as  a  security  for  the 
payment  of  interest  but  little  more  than  the- 
pledge  of  tbe  good  faith  of  the  company  in 
managingits  lioes.  It  necessarily  contemplate* 
that  such  improvements  as  seem  necessary  to 
the  efficient  use  and  operation  of  such  prepay, 
and  such  alterations  in  tbe  eorpui  as  appear  de- 
sirable, are  to  be  made  at  tbe  discretion  of  tbe 
directors;  and  unless  it  contains  some  limita- 
tions upon  the  powers  of  the  directors,  express 
or  implied,  the  right  of  tbe  companT  to  con- 
duct its  operations  as  it  may  see  fit,  saojeet  only 
to  the  conditions  of  Its  Organic  Law.  isnnqnal- 
ifled ;  and  consequently  the  company  can  law- 
fully extend  Its  lines,  acquire  new  ones,  dis- 
continue old  ones,  and  thus  essentially  cbange- 
the  earning  capacity  of  tbe  property.  It  is  im- 
portant, therefore,  that  any  limitations  upon 
the  general  powers  of  the  duedon.  Intended  to 
define  tbe  binmdaries  of  their  discretion,  should 
be  ^yea  doe  effect  if  such  a  mortngo  is  to  af- 
fmd  any  sabatuitlal  security  to  Ixmdholder* 
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tax  the  paymeDt  of  their  interest;  and  if  these 
are  found  In  the  Instmment  they  should  not  be 
nulUfled  by  a  latitudinarian  interpretation  cal- 
colated  to  relegate  boodholdere  to  the  position 
of  stockholders.  They  are  not  stockholders 
but  creditors,  who  contract  upon  the  assurance 
that  the  locome  fund  upon  which  they  rely 
when  they  purchase  the  bonds  is  to  continue  to 
exist  during  the  life  of  the  mortgage.  When 
the  mmtgags  implies  that  the  income  fund  is 
to  oodslst  of  the  profit  of  the  future  tnuusc- 
tions  of  the  company  from  all  sources,  as  may 
be  the  case  when  the  property  pledged  to  the 
f  nnd  includes  not  only  what  is  owned  bv  the 
company  at  the  time  of  the  execution  oi  the 
instrument,  but  also  all  that  may  be  thereafter 
owned  or  acquired  by  the  company,  the  bond- 
holders cannot  complain  if  when  tiie  interest 
periods  occur  it  is  found  that  the  profits  which 
would  have  been  made  by  operating  the  orig- 
inal lines  exclusiTely  have  been  depleted  by  the 
losses  arising  from  the  operation  of  new  lines 
in  conjunction  with  the  old  ones.  Dot/ v.  Mm 
Lot*,  9  Cent  Rep.  440, 107  N.  T.  148;  Budt  t. 
Segmour,  40  Conn.  1S6. 

But  where,  as  here,  the  terms  are  that  spe- 
cific lines  are  granted,  and  that  inccnne  is  to  be 
asoKtained  taking  the  gross  earnings  of 
those  lines  and  deducting  from  them  spenlfled 
expenses  and  liabilities,  the  bondholoers  are 
entitled  to  hold  the  Company  to  its  promise. 
It  is  to  be  Inferred  that  they  have  invested  upon 
the  faith  of  the  eamine  capacity  of  the  partic- 
ular property,  basing  meir  expectations  for  the 
future  upon  tiie  results  of  the  past,  and  not  in- 
tending to  trust  wholly  to  the  integrity  and 
good  jadgmeot  of  a  body  of  directors  whose 
ptratmnel  may  change  at  any  time. 

The  case  then  presents  the  question  whether 
the  board  of  directors  are  justified  in  deduct- 
ing the  expenditures  and  expenses,  including 
interest  chaives,  incurred  by  operating  the  new 
lines  acqulrea  by  the  Company  frcnn  the'eam- 
ings  of  Uie  original  lines.  Clearly  tii^  are  not 
nmeea  these  new  lines  are  to  be  deemed  "bet- 
terments requisite  to  maintain  the  line  of  rail- 
way (described)  in  first-class  condition."  The 
mere  statement  of  the  proposition  la  the  only 
answer  it  requires.  If  it  is  said  that  the  suc- 
cessful operation  of  the  old  lines  may  have  de- 
manded the  acquisition  of  new  ones,  the  an- 
swer is  that  nevertheless  the  income  fund 
consists  of  the  earoings  of  the  old  lines  less  the 
expenses  of  operadon,  and  the  bondholders 
have  the  right  to  look  to  that  fund  exclusively. 

The  mortgage  intrusts  the  directors  with  a 
wide  discretion  In  detenniniog  what  is  to  be 
treated  as  net  income.  Their  conclusions, 
when  embodied  in  a  lesolution  of  the  board,  are 
not  vitiated  by  an  error  of  Judgment,  and  can 


only  be  disturbed  when'  the  circumstances  es- 
tablish bad  faith.  But  their  duty  to  the  bond- 
holder requires  them  to  make  an  honest  effort 
to  ascertain  the  net  earnings  of  the  original 
lines  at  the  several  interest  periods;  and  this 
they  have  not  done;  nor  can  they  do  so  prac- 
tically unless  a  separate  account  of  the  earnings 
and  expenses  of  those  lines  is  kept.  Barry  v. 
Mitaoun,  S.dT.B.  Co.  27  Fed.  Sep.  1;  Maek- 
intoah  r.:Flint  A  P.  M,  a.Ca.H  Fed.  Ben. 

m. 

The  perfunctory  ceremonv  of  passine  a  res- 
olution that  no  income  has  been  earned,  with- 
out an  attempt  to  ascertain  the  fact,  is  not  a 
compliance  with  the  letter  or  the  spirit  of  the 
contract. 

The  condition,  in  the  bonds  and  mortgage* 
whereby  the  Interest  Is  pavable  as  and  when 
fixed  by  the  action  of  the  board  of  directors, 
does  not  preclude  the  bondholders  from  all 
remedy  wnenever  the  directors  improperly 
neglect  or  refuse  to  take  the  necessary  action. 
No  corporation*  can  belter  itself  behind  a  con- 
tract that  it  shall  not  be  liable  for  its  own 
wnwgful  acts. 

It  has  seemed  lauper  to  conrider  these  ques- 
titms  fully  because  both  parties  are  anxious  for 
the  opinion  of  the  court  as  to  their  respective 
rights  and  obligations  under  the  bonds,  and  the 
argument  at  the  bar  has  been  principslly  di- 
rected to  the  discussion  of  them.  Nevertheless 
no  relief  can  be  granted  to  the  complainant 
under  the  present  Dill,  because  having  alleged 
a  case  of  fraud  he  cannot  be  permittM  to  sup- 
port it  on  any  other  ground.  Wilde  v.  Qibaon, 
1  H.  L.  Cas.  600;  Eyrt  v.  PotUr,  66  U.  S.  10 
How.  66  [14  L.  ed.  0981;  Fiahxr  v.  Boo^,  1 
Curt.  206;  Price  v.  Bmnington,  7  Eng.  L.  A 
Eq.  354. 

The  present  bill  does  not  even  proceed  upon 
the  ground  of  a  willful  neglect  of  duty  on  the 
part  ot  the  directors  of  the  defendant  to  make 
the  ascertainment  and  adjudication  respecting 
the  income  jHOTlded  for  In  the  mortgage;  but 
It  charges  them  with  actual  fraud  and  conspir- 
acy designed  to  compel  the  complainant  to 
surrender  his  bonds  and  accept  consol  bonds  In 
lieu,  and  alleges  the  failure  to  make  the  ascer- 
tainment as  one  of  the  evidential  facts  support- 
ing the  conspiracy.  There  is  nothingl^  the 
facts,  as  th^  appear  by  tbe  admission  upon 
the  [headings,  to  justi^  any  inference  of  mata 
jUiet  on  tbe  part  of  the  directors;  and  it  would 
seem  that  they  have  acted  under  an  honest 
misapprehension  of  their  duties  to  bondhold- 
ers, supposing  that  the  position  contended  for 
by  theu  counsel  was  correct,  and  that  the  In- 
come of  all  the  lines,  tbe  new  as  well  as  the 
old,  was  the  fund  ple^^  by  the  mortgage. 

The  biU  i§  thartfore  ditmimd,  tetth  eoaU. 


VIRGINIA  S[JFBEHE  COURT  OF  APPEALS. 


James  D.  PATTON.  Appt., 

V. 

R.  U.  LEFTWICH  et  al. 


(. 


.Va.. 


it*  by  the  marvMng  part- 
nen  of  mn  luaolvent  firm  which  wu  heen 


disMlved  by  the  death  of  one  of  itm  members,  of 
theportnashlp  effects  for  tto  benellt  of  the  sodal 
credltors'lB  valid.  In  the  absence  of  any  statutory 
provision  to  the  oontrBry.  although  It  provides 
that  some  oredltors  shall  be  paid  before  others. 

(December  12, 188B.) 


Non-SarvMna  partner,  righU  and  UabQtttet. 
On  the  death  oi  a  partner,  the  survlror,  tfa  all 
6L.R.A. 


I  practical  purposes,  takes  the  legal  title  to  the 
!  partnership  pnqMrty  ud  the  place  of  the  firm  In 
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APPEAL  bT  complafnant  from  a  decree  of 
tbe  Circuit  Court  for  Bedford  County  dis- 
miasing  a  bill  filed  to  set  aside  an  aaalgnmeDt 
for  benefit  of  creditors  and  for  an  accounting. 

Tbe  facts  and  case  an  fully  stated  in  the 
opinion. 

JKsatr*.  John  W.  Dulei»  B.  P.  Qof^^tk, 
W.  W.  Berr;f  and  W.  8.  McKrany  for 

appellant. 

Me$sra.  Bnrka  ft  OMiq^beU,  R.  O.  H. 
Keaa.  Griflin  A  Lowrx  and  Calloway 
Browu  for  appellees. 

Fanntleroy, deliwed  the  opinion  of 
(he  court: 

This  ia  an  appeal  from  a  decree  of  tbe  Cir- 
cuit Court  of  Bedford  County,  rendered  on  tbe 
9tb  day  of  December,  1887,  in  acbancery  cause 

radlns  in  said  court,  in  which  the  appellant, 
D.  Pstton,  is  complainant,  and  R.  M.  Left- 
irich  and  W.  H.  Stfn,  Burriviof^  partners  of 
tbemselTes  and  B.  F.  Robertson,  deceased,  do- 
ing business  under  the  style  of  R  F.  Bobert- 
son  &  Co.,  and  the  Litterty  SaTtngs  Bank  and 
others  are  defendants. 

R.  F.  Robertson,  R.  M.  Leftwtch  and  W.  H. 
Stiff,  early  in  the  year  1885,  entered  into  part- 
nership  under  the  firm  name  of  R  F.  Robert- 
son &  Co.,  in  the  town  of  Liberty,  Bedford 
Coun^,  Virginia,  for  tbe  manufacture  and 
sale  of  cbewine  and  smoking  tobacco,  etc. 
In  October.  18w.  R  F.  Robertson  died,  and 
the  said  partnership  was  dissolved,  ipto  facto, 
by  bis  deatb,  by  operation  of  law.  Said  Rob- 
ertson died  intestate  and  insolvent,  and  his  es- 
tate was  committed  to  tbe  sheriff  of  Bedford 
County,  as  administrator  rf.  b.  n.,  after  the  rev- 
ocation of  the  powers  of  his  father,  F.  W. 
Robertson,  as  administrator. 

Tbe  partneiahip  assets,  at  tbe  date  of  disso- 
lution by  the  deatb  of  the  partner  B.  F.  Rob- 
ertson, consisted  of  a  large  number  and  amount 
of  debts  due  to  tbe  said  firm,  and  also  a  large 

?[uantHy  of  unmanufactured  tobacco,  manu- 
actured  tobacco,  aud  machinery  and  furniture 
used  in  the  business— all  personalty,  no  realty. 
The  surviving  partners,  Leftwich  and  Stiff, 


began  to  wind  up  the  partnership  affairs;  bat 
finding,  in  the  course  of  liquidation,  that  the 
partnership  liabilities  were  ^ater  than  the  as- 
sets woula  pay,  tbe  said  Leftwich  and  Stiff,  as 
said  surviving  partners,  on  the  6tb  of  Febru- 
ary, 1886,  made  an  assignment  to  P.  L.  Saun- 
ders, trustee,  of  all  the  partnership  assets  of 
the  late  firm  of  R.  F.  Robertson  &  Co.,  In 
trust  to  pay,  Jhvt,  two  negotiable  notes  of  tbe 
said  firm  held  by  the  Liberty  Savings  Bank, 
one  for  $3,S00,  payable  to  and  indorsed  by  Mc- 

Ghee  &  Hurt,  dated  ,  ,  and  the 

other  for  $2,000,  payable  to  and  Indorsed  by 

McObee,  Hurt&  Co.,  dated  ,  : 

second,  to  pay  two  other  negotiable  notes  of 
said  firm  held  by  the  said  Liberty  Savings 
Bank,  one  for  $S,000,  payable  to  and  indorsM 

by  Wesley  Peters,  dated  ,  — ~, 

and  the  other  for  $1,000,  payable  to  and  in- 
dorsed by  Jeter  &  Newsom,  dated   

 ,   ;  third,  to  pay  all  other  indebtedness 

due  the  said  Liberia  Savings  Bank  by  the  said 
late  firm;  and,  leutljf,  to  distribute  the  surplas, 
if  any. 

Od  tbe  0th  of  December.  1887,  James  D. 
Patton,  a  creditor  of  tbe  late  firm,  instituted 
this  suit — a  creditoi^s  suit — In  tbe  Circuit  Court 
of  Bedford  County,  against  the  said  Leftwich 
and  the  said  Stiff,  surviving  partners,  Saunders, 
trustee,  tbe  Liberty  Savings  Bank  and  tbe  ad- 
mioistntOT  of  R.  F.  Robertson,  deceasedL 
With  his  said  bill,  J.  D.  Patton  filed  a  coirr  of 
the  said  assignment  and  schedule,  and  exnfblts 
the  evidences  of  the  indebtedness  of  the  inscdv- 
eut  firm  to  blm.  He  does  not  waive  answers 
oo  oath.  Tbe  Liberty  Savings  Bank  filed  its 
answer  by  ite  president;  the  trustee,  Saunders, 
filed  his  answer  on  oath,  and  Leftwich  and 
Stiff  filed  tbeir  answer  on  oath. 

Tbe  complainant,  IHitton,  chaiges  in  hfs  UII 
that  tbe  said  surviving  partners,  Leftwich  and 
Stiff,  bad  no  rightful  power  or  authority  In 
law  to  make  an  assignment  of  the  assets  of  an 
insolvent  firm,  which  had  been  dissolved  by 
tbe  death  of  a  partner,  nor  to  give  preference 
to  tbe  bank,  or  to  any  one  or  more  of  the  cred- 
itors of  the  firm,  over  tbe  other  creditors  of  the 
firm  of  equal  dignity.   And  tbe  prayer  of  the 


respect  to  its  aaseta  and  Habllltlea,  and  Is  vested 

•wKb  the  possession  and  management  of  the  prop- 
erty for  the  piu*pofle  of  cloelng:  up  Its  afTairs.  Hur- 
ray V.  Fox.  as  Hun,  110.  See  Nehrboas  V.  Bliss.  88 
H.  T.  aoO;  Holbrook  v.  Zaokey,  U  Ket.  las,  184: 
Adams  V.  Raekett,  S7  N.  H.  S8B.  W  Am.  Dec  816; 
Klnsler  r.  HoCants,  4  Rich.  L.  U,  S8  Am.  Dec.  7U: 
Andrews  v.  Brown,  21  Ala.  4iSI,  66  Am.  Dec.  26S: 
VlckUffe  V.  Eve,  68  U.  S.  17  How.  MB  (16  L.  ed.  168); 
ttumka  V.  Klein,  1«  U.  8. 16  (SB  L.  ed.  085). 

He  becomes  tbe  owner  of  the  copartnership  prop- 
erty, subject  to  the  duty  to  settle  aAitn  of  the 
partnership,  and  thetr  obilffationB  to  the  estate  of 
.their  deceased  partner  to  the  extent  of  his  Interest. 
The  rli^t  to  transfer  properQr  Is  Incident  to  the 
poflsenlon  of  the  tegal  title.  Beste  v.  Burger,  17 
Abb.  N.  C.  188;  Uutohlnson  v.  Smith,  7  Paige,  28. 

He  is  sometimes  considered  as  a  tenant  in  com- 
mon with  the  representatives  of  the  d&joasod  part- 
ner In  the  Boods:  at  otiier  times,  as  having  the 
whole  lecaltltle,  subject  to  the  claims  t»f  creditors 
and  to  the  equitable  righta  of  the  personal  repre- 
sentatlves  of  the  deceased.  Hummoa.  v.  Iliomsoti 
as.  T.}lBradf.3i. 

The  question  as  to  tbe  deflnltlon  of  tlie  preotoe 
quality  of  a  survlvlDg  partner's  totercsts  In  the 
6L.R.  A. 


assets  of  the  firm,  cited  in  Loesctaigk  v.  AddlsMi,  U 
Abb.  Pr.  181,8  Robt.  846. 

AvpUeation  of  amta. 

On  the  dlsscdutlon  of  the  partnership  by  death, 
the  assets  are.  hi  the  first  Instance,  aj^Hcable  to  the 

payment  of  the  copartnenhlp  detits,  and  at  the  in- 
stance of  anv  party  la  Interest  equity  will  restrain 
any  attempt  to  divert  them  from  that  object. 
Loesohigk  v.  Addison,  IS  Abb.  Fr.  184^  8  Robt.  StS. 

May  make  a  generat  ooriCmniBRt. 

A  sole  surviving  partner  who  is  himself  Insolvont 
may  make  a  general  asslgDment  of  all  the  firm's 
assets  for  tbe  benefit  of  all  Joint  arediton,with  pref- 
erenoes  to  some  of  them.and  the  representatives 
of  a  deceased  partner  have  no  right  to  interfere  or 
prevent  such  a  dtspoeltlon  of  the  firm  propert?. 
WIlllanH  V.  Whedon,  U Cent.  Rep.  za,lQ»  N.  Y.M; 
Hoyt  V.  Sprague,  108  O.  B.  618  (SS  L.  ed.  SBB);  BmeoN 
son  V.  Senter.  118  U.  8.  8  (80  L.  ed.  4B);  Fataner  V. 
Myers,  48  Barb.  618,  28  How.  Pr.  IOl 

He  has  the  power  to  assign  and  transfer  tbe  co- 
partnership assets  to  a  <n«ditor  of  the  firm  in  pay- 
ment of  his  debt,  although  auoh  an  assignment 
operates  to  givea  preferenoe  to  the  assignee  over 
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bill  Is,  that  the  assigniDeDt  of  Leftwicb  and 
atitt  of  Februarr  6,  1886,  as  suiriviDg  part- 
ners of  the  late  firm  of  R.  F.  Robertson  &  Co., 
be  annulled  aod  set  aside,  and  that  accounts 
be  ordered  and  taken  of  tbe  partnership  assets 
in  tbe  bands  of  tbe  trustee  and  assignee,  and  of 
all  other  social  assets,  if  any,  not  included  in 
the  said  assignment;  of  tbe  debts  due  by  tbe 
«ald  late  partnership;  of  the  notes  discounted 
and  beld  by  the  Liberty  Savings  Bank,  and  of 
the  applicatioD  made  of  the  proceeds  of  said 
discounts,  and  of  the  individual  property  of  R 
F.  Robertson,  deceased,  and  of  Lenwich  and 
-of  Stiff. 

On  the  9tb  of  December,  1887,  the  Circuit 
Court  of  Bedford  County,  by  its  final  decree, 
simply  dismissed  the  bill  with  costs  to  the  de- 
fendaats.  From  this  decree  Patton  obtained 
this  appeal. 

The  Dill  charges  fraud  and  collujdoD  of 
fraud:  but  the  answers  are  fully  and  explicitly 
responsiTe,  and  they  deny  tbe  allegations  aod 
specifications  of  fraud  made  Id  tbe  bill;  and 
there  is  no  proof  wbatever,  or  even  an  attempt 
to  prove,  the  fraud  diarged.  Indeed,  the  pe- 
tition for  appeal  and  the  briefb  of  coonael  for 
appelhtnt  do  not  present  the  question  of  fraud. 
There  Is  no  dispute  as  to  tbe  facts  in  tbe  case. 
The  question  presented  for  adjudication,  and 
the  one  on  which  tbe  case  turns,  is  purely  and 
simply  one  of  law  as  to  the  powers  and  duties 
of  surviving  partners  of  an  insolvent  firm  dis- 
solved by  death;  and  the  counsel  for  appellant 
in  their  brief  state  tbe  question  thus:  "whether 
the  surviving  partners  of  an  insolvent  firm  can 
make  a  valid  asnvo  ment  to  a  trustee  of  all  the  ef- 
fects of  the  partnership,  preferring  one  and  post- 
poning all  others  of  tbe  social  creditors."  The 
appellant  contends  that  all  tbe  social  creditors 
■of  the  same  dignity  must  be  paid  ratablv;  that 
bv  the  death  of  tbe  partner,  Robertson,  the  sur- 
viving partners,  Lef twich  aod  Stiff,  became,  1^ 
operation  of  law,  trustees  of  tbe  partnership 
property,  which,  as  sucb  trustees,  they  are 
bound  to  applv  ratably  to  tbe  payment  of  tbe 
partnership  deDts;  and  that  tbey  had  no  lawful 
power  or  capacity  to  dhuriminate  among  the 


LsvTwroH.  671 

social  creditors  so  as  to  give  preference,  either 
in  payment  or  security  by  assignment;  and 
that,  in  this  case,  the  assets  being  insufflcient 
to  pay  or  secure  all,  and  the  partners  being  In- 
solvent, It  was  a  breach  of  trust  la  tbe  surviv- 
ing partners,  Leftwicb  and  Stiff,  to  make  tbe 
assignment  of  February  6,  1886,  which,  in  eq- 
uity, is  void  as  to  tbe  social  creditors  who  are 
postponed  b^  tbe  said  assignment. 

The  question  submitted  is  one  of  very  great 
importance,  affecting  large  interests  and  rights 
in  the  commercial  world;  and  vet,  It  has  never, 
it  is  believed,  been  presented  before  this  court 
in  this  definite  form.  But  the  Supreme  Court 
of  the  United  States  has  adjudicated  tbe  pre- 
cise question  and  tbe  exact  point  at  issue  here. 
ntrpatriOe  v.  Flannagan,  106  U.  8.  654,  855 
127  L.  ed.  3181;  Emenm  v.  Benter^  118  U.  8. 
8  rao  L.  ed.  &\. 

In  this  last-mentioned  case  the  Sapreme 
Court  of  the  United  States  says:  "As,  with  tbe 
concurrence  of  all  tbe  partuers,  tbe  joint  prop- 
erty could  have  been  sold  or  assigned  for  the 
benefit  of  the  preferred  creditors  of  tbe  firm, 
the  surviving  partner  (thore  being  no  statute 
forbidding  It)  could  make  tbe  same  disposition 
of  it.  The  right  to  do  so  grows  out  of  his  duty , 
from  bis  relation  to  the  property,  to  administer 
tbe  affairs  of  tbe  firm  so  as  to  close  up  its  busi- 
ness without  unreasonable  delay;  and  bis  au- 
thority to  make  such  a  preference— tbe  local 
law  not  forbidding  it — cannot  upon  principle 
be  less  than  that  which  an  individual  debtor 
bas  in  the  case  of  bis  own  creditors."  And 
the  language  of  the  ^Uabus  of  tbe  case  is: 
"The  surviving  partners  of  an  Insolvent  firm, 
who  are  themselves  insolvent,  may  make  a 
general  assignmeot  of  all  tbe  firm's  assets  for 
tbe  benefit  of  all  joint  creditors,  with  prefer- 
ences to  some  of  them;  and  sucb  assignmeot  Is 
not  invalidated  by  tbe  fact  that  the  assignors 
fraudulently  withneld  from  the  schedules  cer- 
tain partnership  proper^  for  their  own  benefit, 
without  the  knowledge  of  the  assignee  or  the 
beneficiaries  of  tbe  trust."  Bee  Egl^U-v.  Wood, 
8  I^ige,  617,  re-reported  in  24  Am.  Dec.  286, 
and  mU;  Hutehinaon  v.  Smith,  7  Paige,  86; 


the  other  credltora  of  the  flrm.  Salsbury  t.  ElUson, 
7  Colo.  10!',  tt  Am.  Rep.  8&1:  Loeschlffk  v.  Hatfield,  61 
N.T.flOO;  B«!eMlUsv.AigaU.6Falee.miFlsh»v. 
Hurray,  1  B.  D.  Smith,  SO;  HItofaoook  v.  St.  John,  1 
Hoffm.  Ch.  511. 

It  follows  that  the  exeroiee  of  that  authorl^ 
would  be  sustained  In  equity  If  the  disposition  t>e 
for  the  oommon  benefit  of  hlnnelf  and  tbe  estate  of 
Us  deceased  partner.  Bestev.  BurRer.18Dalr.8S8. 
See  White  v.  ITolon  Ins.  Co.  1  Ifott  ft  HcC.  Wt. 

AaOgma^nt  wtth  preftfenee$. 

fBto  power  to  prefer  one  oredltor  to  anotiier  Is 
Incident  to  the  power  to  assign.  Brooks  v.  Har- 
bnrjr. »  U.  8. 11  Wheat.  78  (6  L.  ed.  428);  Clarke  r. 
White,  87  D.B.UPetan  (»  L.  ed.  1066):  Tompkins 
V.  Wheeler,  4t  U.  S.  16  Pet  106  (10  L.  ed.  OOBi)  JSx 
parte  Conway,  4  Ark.  80S:  Hempstead  v.  Joboaton, 
IS  Ark.  128;  Mandet  v.  Peay,  20  Ark.  829;  Emerson  v. 
Senter,  118  U.  8.  S  |80  L.  ed.  m. 

Adeed  of  trust  orotberooaveyaDcelSDOt  neoes- 
aarlly  void  "because  Its  effect  ta  to  hinder  and  de- 
lay tbe  oxedltors  of  tbe  grantor  In  the  colleotlon  of 
their  claims.  It  must  be  a  fraudulent  oontrlvaoce 
for  that  purpose;  and  the  grantee,  or  person  to  be 
benefited  by  the  coaveyanoe,  must  t>e  party  privy 
6  L.  R.  A. 


to  the  fraudulent  design."  Hempstead  t.  Johnston. 
18  A^  Itt;  Comlah  v.  Dews,  18  Ark.  181;  Handti  v. 
Peay,  BUpra;  Hunt  v.  Welner.  89  Ark.  70;  Harbury 
T.  Brooks.  80  U.  8.  r  WheaL  0B6, 5T7  (5  L.  ed.  BIX,  BSS); 
Brooks  V.  Harbury,  24  C.  S.  11  Wheat.  78, 8S  (6  L.  ed. 
4S8,  428);  Tompkins  v.  Wheeiu-,  41  U.  8.  16  Pet.  108, 
118  ao  Led.  908,008). 

The  Qeneral  Term  of  the  Pint  Department  beM 
that  an  asstgnment  of  tbe  flrm  property  In  trust 
for  the  benefit  of  firm  creditors  by  the  survivor 
making  preferences  is  a  valid  disposition  of.  such 
property,  although  the  representatives  of  the  de- 
oeased  partner  did  not  assent  to  the  assignment. 
Haynes  v.  Brooks.  4S  Hon,  BSB;  Beste  v.  Burser,  IT 
Abb.  N.  C.  162;  Williams  v.  Whedon.  12  Oent^  Rep. 
287,  W  N.  r.  841. 

The  assent  of  the  repreeentatlTee  of  a  deceased 
partner,  to  the  tmnsferof  the  flrm  property  by  tbe 
mrvivon,  is  unneoesaniy.  Tb/e  assisnee  takes  tbe 
t^al  title  regardless  of  the  dinent  of  such  repre- 
eentaUves  (Daby  v.  Ericsson,  46  N.  Y.  786;  Sweet  t. 
Taylor,  88  Hun,  286;  Nebrboss  r.  Ulas,  88  N.  T.  800: 
wiuiams  V.  Whedon,  auprat,  provided  it  was  done 
In  good  faltb,  and  that  su<A  transfer  oonld  not,  in 
the  absence  of  fraud,  be  disturbed  by  other  credi- 
tors of  tbe  firm.  Loeschlgk  v.  Hatfield,  5  Bobt.  26. 
afflrmed,  61 N.  T.  680;  Williams  v.  Whedon,  supra. 
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Wilaon  V.  80pm;  18  B.  Mon.  411,  re-reported, 
66  Am.  Dec.  573,  and  7u>U;  Loae/iigk  y.  Hatfield, 
61  N.  Y.  660;  Cuthman  v.  Addism,  58  N.  Y. 
628;  WiUianu  y.  WAedon,  109  N.  T.  888,  12 
Cent.  Rep.  237,  decided  in  ISSSaod  re-reported 
in  4  Am.  S.  S.  460;  Frmeh  t.  Loo^,  12  N.  H. 
458, 66  Am.  Dec.  295-808,nofe;  Barrv  v.  £Hm 
22  Mich.  201. 

In  the  veiT  recent  case  of  WiUt'omfv.  WAftlm, 
tupra,  the  New  YorkOonrtof  Appealsievlews 
maoy  prior  cases,  and  refers  to  Emenon  t, 
Senter  as  conclusive. 

In  the  case  of  French  v.  Lov^joy,  mpra,  the 
Ckmrt  of  Appeals  of  New  Hampshire  says  (p. 
400):  "The  propertjr  of  the  partnership  might 
be  towfully  appropriated  to  the  payment  of  the 
partnership  debts,  and  F.  LoTejoy,  as  surviving 
partner,  had  the  right  to  prefer  A.  Lovejoy.  a 
creditor  of  the  firm,  in  that  way." 

In  Barry  v.  Briggi,  ntpra,  Ohi^  Juttiee 
Campbell,  speaking  for  the  Michigan  court, 
says:  "A  sole  survlTlng  partner  has  the  entire 
legal  title  to  ail  the  partnership  assets.  He  has 
a  right,  acting  honestly  and  with  reasonable 
discntion  and  diligence,  to  dispose  of  them  aa 
he  pleases;  to  settle  all  debts  against  the  con- 
cern, to  make  any  compromise  be  may  deem 
necessary,  and  to  turn  the  assets  into  an  avail- 
able and  distributable  form." 

Bates  on  Partnership,  2d  vol.,  %  782,  says: 
"As  the  surviving  partner  has  the  entire  title 
and  sole  control  of  the  property,  and  represents 
the  power  of  all  the  former  partners,  and  they 
all  could  have  assigned  the  proper^  for  the 
benefit  of  creditors,  so  the  surviving  partner 
has,  at  least  in  the  case  of  insolvency,  in  order 
to  wind  ap,  the  same  power,  and  can  transfer 
the  property  to  an  assignee  for  the  benefit,  not 
of  his  separate  creditors,  but  of  the  partnership 
creditors.  .  .  .  And  as  he  (the  surviving  part- 
ner) can  pay  some  creditors  in  fult  to  the  prej- 
udice of  others,  so  it  has  been  held  that,  if  the 
local  law  does  not  forbid,  in  case  of  other  as- 
signments for  creditors,  he  can  assign  with 
preferences; "  and  for  this  last  propodtion  the 
author  cites,  among  others,  the  case  of  Emerson 
T.  SeiUer, 

The  cases  of  Fitepatrick  v.  Tflanno^an,  106 
U.  S.  648r27  L.  ed.  211],  and  Com  v.  Beaure- 
gard. 99  U.  8.  119  [25  L.  ed.  870J,  are  cited  in 
the  recent  case  decided  by  this  court  of  Robin- 
ton  V.  AUen,  18  Va.  L.  J.  285.  See  the  caseof 
Bestey.  Buroer,  18  Cent.  Rep.  146,  IION.Y.  644. 

Even  real  estate,  bought  with  partnership 
funds,  the  title  of  which  is  taken  in  the  name 
of  the  deceased  partner,  is  so  oompletelv  lo  the 
control  of  the  surviving  partner  that  where  he 
assigned  to  a  trustee,  ana  the  trustee  sold,  the 
purchaser  of  this  equitable  title  can,  in  equity, 
compel  the  heirs  of  the  deceased  partner  to 
convey  the  legal  title  to  him.  S/ianJcM  v.  Klein, 
104  U.  S.  18  [26  L.  ed.  685]. 

The  cases  referred  to  in  the  brief  of  counsel 
for  appellant,  8(Uibury  v.  Elliton,  7  Colo.  167 
and  Anderwn  v.  Norton,  15  Lea,  14,  are  rested 
on  the  eround  that  the  surviving  partner  is  a 
trustee  for  the  benefit  of  the  firm  creditors,  and 
is  governed  by  the  rules  applying  to  ordinary 
trustees,  and  that,  as  in  the  case  oiordinary  trus- 
tees, "equality  is  equity,"  the  surviving  part- 
ners, being  trustees,  cannot  give  any  pre^rence 
among  the  creditors.  But  surviving  partners 
are  not  trustees  In  the  ordinaiy  sense,  though 
6L.B.A. 


they  are  loosely  so  called  by  some  judges  and 
law  writers. 

Lord  Ohanedlor  'Westbury,  in  Knox  v.  Oye^ 
L.  a  5  H.  L.  656  and  676.  citiDg  2  Pomeroy, 
p.  618,  note  £,  savs  that  the  trust  of  a  surviviog- 
partner  is  limited  by  the  extent  of  bis  obliga- 
tion, and  that  it  is  most  important  to  mark  tnia- 
again  and  again,  for  there  Is  not  a  more  fruit- 
ful source  of  error  in  law  than  the  inaccuracy 
of  language.  The  application  to  a  man  who  is, 
improper^  and  by  metaphor  only,  called  a 
trustee,  oi  all  the  consequences  wmch  would 
follow  if  be  were  a  trustee  by  express  declara- 
tion— in  other  words,  a  complete  trustee,  hold- 
ing the  property  ezdoaiveW  for  the  benefit  of 
the  eeatuiepte  tnut—weM  iUnstrates  ttie  lanark 
of  Xord  Macclesfield,  that  "nothing  Id  law  i* 
so  apt  to  mislead  as  metaphor." 

But,  conceding  that  a  surviving  partner  is  a 
trustee  in  a  general  sense,  what  is  the  extent  of 
bis  trust  r  Certainly  not  beyond  his  obligation: 
JlrH,  to  collect  all  the  assets  of  Aefirm;  aecond, 
to  apply  them  to  the  firm  debts;  third,  to  dis- 
tribute Oiesurplua,  If  any,  amoits  the  surviving 
partnen  and  toe  representatives  of  those  who 
are  dead.  This  is  the  full  extent  and  duty  of 
his  trust,  such  as  it  is.  In  paying  the  debts  of 
the  firm  there  is  no  limitation  or  restriction  on 
bis  power  to  p&y  one  social  creditor,  or  U>  se- 
cure one,  in  preference  to  another,  if  be  act 
honesUy.  Jn  this  regard  he  baa  the  same  right 
and  power  that  any  other  d^)tor  has.  Theiep- 
resentative  of  the  deceased  partner  is  not  in- 
jured by  a  preference  given  to  one  firm  creditor 
over  another;  and  It  Is  quite  immaterial  to  blm, 
if  the  assets  of  the  firm  be  insufficient  to  pay 
all  the  social  creditors,  whether  they  be  applied 
ratably  to  all  the  debts,  or  be  applied  to  some, 
to  the  exclusion  of  the  others.  The  burden 
upon  the  estate  of  the  decedent  Is  Dredsely  the 
same  in  efth«T  event  Hie  credltw  ttas  no  other 
equity  than  the  partners  have  fnfer  w;  and  tb& 
whole  extent  of  a  partner's  equity  is  that  the 
partnership  assets  shall  be  applied  to  Uie  pay- 
ment of  the  partnership  debts,  to  the  exclurion 
of  the  sqwrate  debts  of  the  several  partners; 
but  this  right  of  equity  does  not  extend  or  ope- 
rate to  the  prevention'  of  giving  preference 
among  partnership  creditors. 

The  case  of  0:ff'utt  v.  8eott,  47  Ala.  104,  dted 
in  the  petition  for  appeal,  is  not  in  conflict 
with  this  principle.  Nor  is  the  Yirginia  case 
of  Lindtey  v.  Oorkery,  29  Gratt.  650.  In  that 
case  each  of  the  partners  bad  gone  into  bank- 
ruptcy, and  it  was,  among  other  things,  held 
that,  the  bankruptcy— tiie  gt^ng  into  bank- 
ruptcy— of  the  several  partners,  the  social  assets 
gtood  appropriated  to  all  the  social  creditors 
alike,  and  the  rule  of  administration  of  the  as- 
sets, thus  appropriated,  was.the  same,  whether 
tbe  bankrupt  assets  were  administered  in  the 
bankrupt  court  or  in  a  court  of  equity.  The 
lien  or  equitable  right  existing amcmguie  part- 
ners, by,  through  and  under  which  tbe  social 
creditors  mar  only  claim,  extends  no  further 
than  to  require  the  social  assets  to  be  applied 
to  the  social  debts,  and,  until  they  are  paid, 
that  tbe  individual  debts  of  the  partners  shall 
be  excluded  from  participation  in  the  social 
fund;  but  it  does  not  prohibit  preferences  from 
beiug  given  in  the  payment,  or  securing  the 
payment,  of  partneidiip  debts  ont  <rf  partner- 
ship property.  In  the  abeenoe  <tf  a  statute  to 
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tbe  contrary — and  there  is  none  such  In  Vir- 
^Isia — erery  debtor  has  the  right  to  prefer  one 
of  his  creditors  to  another;  and  the  case  of  a 
surviviog  partner,  who  is  a  debtor  as  soch,  is 
no  exception  to  the  general  rule. 

We  do  not  think  it  was  error  in  the  Circolt 
Court  of  Bedford  Countv  to  dlsiuisa  the  bill, 
"wben  there  was  no  ptoot  ot  ita  allq;atiMU,  nor 


to  refuse  to  order  the  needless  costs  and  delay 
of  accounts,  when  the  trustee  bad  reported 
that  the  assets  were  all  in  hand,  and  were  in- 
sufficient to  satisfy  even  the  preferred  debts. 

Tbe  judgment  of  this  court  is  thatthedecree 
appealed  from  is  right,  and  that  it  is  afOrmed. 

tkcree  affirmed. 

RieluKrdflim.  dissents. 


MIN17EB0TA  SU 
Isaac  JORDAN,  Afspt,, 

V. 

ST.  PAIJIi,  HnmEAPOLIS  ft  UANTTOBA 
R.  CO..  Seipt. 

(....Minn.....) 

*t*  When  therelalft  gBomvml  Terdiet,  and 
also  ^eelal  Wndtnga  of  ikct,  it  is  not 

proper  practice  to  move  to  set  aside  one  of  the 
findings  of  fact  as  oontrar?  to  the  evldeaoe,  with- 
out asking  for  a  new  trial  uf  the  whole  tasue  or 
otttaatpartionlarquflsUon  of  fact,  espeoiaUr  If 
aettlnff  It  aside  would  require  a  Judgraent  differ- 
ent frcm  what  would  be  required  if  It  were  al- 
lowed to  stand. 
S.  The  mle  that  n  ljuid  owner  may  Im- 
prove his  own  land  for  the  purpose  for 
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which  similar  land  is  ordlnarllv'  used,  and  mar  do 
what  Is  neceasarr  for  that  purpoee,— as.  to  build 
upon  it,  or  nlee  or  lower  ttssurf ace.  even  tbough 
the  effect  may  be  to  prevent  surface  water  which 
before  flowed  upon  It  from  coming  upon  it,  or  to 
draw  from  adjoining  land  surface  water  that 
would  otherwise  remain  there,  or  to  shed  surface 
water  over  land  on  which  It  would  not  otbu^ 
wise  gtt,— opplfed  to  a  railroad  company  oon- 
stme^ui  Its  road  across  a  prairie  country. 

(December  9, 1889.) 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
JMstrict  Court  for  Chiy  County  in  favor  of 
defendant  in  an  action  to  recover  damages  for 
injuries  to  plaintiff's  lands  and  crops  by  reason 
of^ the  alleged  unlawful  draining  thereon  of 
certain  surfoce  water.  Aprmal. 
The  case  is  snfflciently  stated  in  the  o|^nion. 
Mr.  Wallace  B.  Don^ae,  for  appellant: 


HOTB.— £lpM  to  lue  of  land,  atrfaee  vxiter,  dam-  [ 
nam  absque  injuria. 

Neither  damnum  abmpte  .tn^urta  uor  fn^urlo  abs- 
que damtium  oonsUtotes  a  good  cause  of  aotlon. 
Deobold  V.  Oppennann,  8  L.  B.  A  Mi,  UlN.  Y.  6tt; 
Butcfalns  V.  Hutchins,  7  Hill,  KM;  Michigan  t  Ph<e- 
nix  Bank.  dtS.Y.9. 

Damage  to  land  from  surfsoe'  water,  as  an  inci- 
dental oonsequenoe  of  the  lawful  and  rightful  use 
of  Ito  easement  bj  a  raUroad  oompany,  to  damnum 
Absque  inMio.  Bell  T.Norfolk  Southerns.  Co.  101 
H.C.2L 

A  land  owner  has  no  liiflA  at  action  against  Uie 
owner  of  adjolntngr  higher  land,  who.  In  tbe  or- 
dinary course  of  husbandry,  causes  sutitaoe  water 
to  flow  on  his  land  with  increased  velocity  or  in  a 
more  contracted  channel,  if  no  damage  Is  caused 
thereby.  Feok  v.  Ooodberlett,  U  Cent.  Bep.  190, 
lOB  N.  T.  180. 

Every  citizen  holds  his  property  subject  to  the 
Implied  obligation  that  he  will  use  it  in  such  a  way 
as  not  to  prevent  others  from  enjoylnv  the  use  of 
their  property,    Btate  v.  Yopp,  97  N.  G.  477. 

A  man  has  a  right  to  cultivate  his  land  In  the 
usual  and  reasonable  way,  as  well  upon  ahlU  as  In 
tbe  plain,  and  cannot  be  restrained  from  doing  so 
because  a  mill-pond  below  may  be  injured  by  the 
washing  down  oCthesoiL  HlddleBex.Go.  v.  HoCue, 
lMHas8.103. 

A  land  owner  has  the  right  In  good  faith  to  Im- 
prove and  till  hlB  farms,  to  fill  up  sag  h<dcB,  so  that 
water  will  not  accumulate  and  stay  In  them,  even 
if  the  water  arising  from  rainfalls  or  melting 
snow  should  thereby  find  its  way  Into  a  ravine  and 
upon  the  laud  of  another,  and  Inddentally  Inorease 
the  flow  thereon.  Qregory  t.  Bush,  7  Week  Bep. 
19S,64Hloh.8r. 

"Surface  water*'  is  defined  as  that  which  is  dif- 
fused over  the  surface  of  the  ground,  derived  frton 
falUng  rains  and  melting  snows,  and  con  tin  nee  to 
beauohuntUIlt  reaches  some  well-deflned  ohan- 
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nel  in  which  It  Is  accustomed  to  and  does  flow  with 
other  waters,  whether  derived  from  surface  or 
springs,  Crawford  r.  Bam  bo,  t  West.  Bep.  4*6,  M 
Ohio  St.  »9. 

The  doctrine  of  the  common  law,  and  not  of  the 
dvll  law,  in  reference  to  aurtaoe  water,  prevails  in 
HiBBourl.  Marttn  T.  Banoist,  i  West.  Bep.  60,  fO 

Ho.  App.  ass. 

No  change  in  the  distribution  of  surface  water 
from  a  superior  to  an  Inferior  tenement  la  mate- 
rial, unless  injury  IB  done.  Feok  v.  Goodberlett,  12 
Gent.  Bep.  IW,  109  N.  Y.  ISa 

Where  the  normal  flow  of  aurfaoe  water  over 
the  plain tllTa  land  was  but  Kllgbtly  Increased  by 
thedlvenlon.  which  caused  no  damage,  be  cannot 
recover.  Jeffers  t.  Jefters,  9  Cent.  Bep.  845, 10?  N. 
Y.8B0. 

See  generally,  as  to  right  to  use  of  one^s  land, 
lloellerlngT.  Bvans, ante, p. 448. 

General  a?Ml  special  verdieta  deHned. 

General  and  special  verdicts  are  not  consistent 
In  the  same  case;  the  one  finds  both  the  law  and  the 
facte,  the  other  the  facts  only.  Ixtuisvllle,  N.  A.  ft 
C.  K.  Co.  V.  Balcb,  i  West  Kep.  286, 1Gb  fad.  DB, 

A  special  verdict  should  find  all  the  facts  essen- 
tial to  a  recovery.  Indiana,  B.  ft  W,  B.  Co.  v. 
Bambart,  18  West  Bep.  425, 116  Ind.  899;  Kerkhof 
V.  Atlas  Paper  Co.  68  Wis.  874. 

A  genera)  verdict  Is  not  rendered  special  by 
merely  dertffuatlng  the  ground  on  which  It  Is 
based.  Shifflet  v.  Horelle,aBTez.  88& 

The  practice  of  requiring  of  the  Jury  a  general 
verdict,  and  also  special  findings  on  issues  submit- 
ted, la  not  authorised  by  statute.  Dwyer  v.  Kalu 
eyer,aBTez.U4. 

A  general  verdict  will  frequently,  and  perhaps 
ordinarily,  ascertain  and  fix  the  rights  and  obliga- 
tions of  parties;  and  when  this  is  manif  est  general 
verdlotB  are  proper.  Johnson  v.  Higglne,  1  New 
Eng.  Bep.  17V,  B8  Conn.  280. 

A  verdict  (or  plaintiff  on  the  general  issue,  which 
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Even  with  legislative  authority  a  party  ob- 
structing a  stream  is  liable  for  injury  resulting 
from  want  of  due  care  or  skill  in  arranging 
works  8o  as  to  avoid  danger  reasonably  to  be 
expected  from  habits  of  tbe  stream  and  Its  lia- 
bility to  flood. 

BeUinfftr  t.  JWw  Jbrt  Oent.  B.  Go.  S8  N.  T. 
62. 

A  part^  doin^  damage  must  justify  his  acts 
by  showing  that  he  employed  a  competent  en- 
gineer. 

Boehater  White  Lead  Oo.  v.  BoeAe$ter,  8  N. 
T.  468. 

One  who  brings  upon  his  land  anything 
which  would  not  naturally  come  upon  it,  and 
which  is  in  itself  daogeTOus,  and  may  become 
mischievous  if  not  kept  under  control,  although 
in  sadoing  be  may  act  without  personal  will- 
futlness  or  negligence,  will  be  liable  for  all 
damages  occasioned. 

FteteA^r  v.  Bylandt,  S  Harl.  &  C.  774;  Lap- 
ham  V.  OuTtU,  6  Yt.  871.  See  Shnwtbury  v. 
Smith,  IS  Cnsh.  177. 

A  person  must  take  every  precaution  rea- 
sonable in  the  necessary  improvement  of  his 
own  premises  in  digging  excavations  to  [oevent 
the  water  tweaking  out. 


BeUinger  v.  yew  York  Oent.  B.  Co.  supra; 
Ban  T.  MinTU»ota  VaUey  B  Go.  18  Minn.  442; 
Pye  T.  Mankato,  S6  Minn.  873.  See  also  Hog- 
enmn  v.  8t.  Paul.  M.  A  M.  B.  Oo.  81  Minn.  384. 

Metm.  M.  D.  Ghwrer  and  W.  XL  Dodg* 
for  rrapondent 

Oilflllan*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

From  tbe  course  of  the  trial  in  this  case,  aa 
shown  by  the  settled  statement  of  the  case,  it  is 
apparent  that  the  parties  did  not,  by  consent, 
enter  upon  the  trial  of  any  other  than  the  isBues 
made  by  the  pleadings.  Tbis  makes  It  neces- 
sary to  refer  to  the  complaint  to  ascertain 
what  issues  it  presents,  that  is,  what  act  of  the 
defendant  it  uleges  as  wrongful.  It  alleges 
ttiat  the  defendant  wrongfully,  unlawfully, 
wantonly,  negligently  and  maliciouaiy  cuC 
dng  and  made,  and  caused  to  be  dog,  cut  and 
made,  two  certain  large  ditches  about  six  tnlles 
in  length,  one  od  each  side  of  its  roadbed,  par- 
allel with  and  about  ten  feet  from  it,  and  con- 
nected them  by  means  of  five  large  culverts, 
the  locations  of  which  are  given,  the  ditches 
running  through  large  quaattties  of  low  and 
wet  land,  and  which  ditches  did  and  do  gather 


could  not  have  been  found  If  a  specUl  ptea  had 
been  sustained,  la  In  effect  a  verdict  also  for  plain- 
tiff on  tbe  special  plea.  Authorities  cited  in  Almy 
V.  Daniels,  t  New  Eng.  Rep.  917.  IS  R.  1. 318. 

A  Jur7  cannot  return  two  special  or  Renenl  ver- 
dicts in  the  same  aotlon.  Bauvhan  v.  Baugban,  IS 
West.  Hep.  m.  lU  Ind.  m 

Where  the  Jury  respond  affirmatively  or  nega- 
tively to  the  Issues  suhmltted  to  them,  it  Is  a  gen- 
eral verdict,  although  there  beseveral  issues;  when 
they  state  tbe  facta  and  leave  the  oourt  to  apply 
the  law  arising  upon  them,  ft  Is  a  special  verdict. 
Porter  v.  Western  N.  C.  K.  Co.  97  N.  C.  66. 

A  general  verdict  must  be  regarded  In  the  flrst 
Instance  as  affirmlag  the  truth  of  eacb  and  every 
proposition  of  fact  necessary  to  support  the  gen- 
eral oonoluslon  arrived  at:  and  every  reasonable 
preeumptloD  will  be  indulged  In  Its  favor,  while 
nothing  will  be  inferred  or  presumed  in  aid  of  the 
■pedal  flndingB  (as  against  tbe  general  verdict. 
CMoagQ  ft  B.  I.  B.  Co.  V.  Hedges,  118  Ind.  6. 

Terdlola  are  to  receive  reasonable  oonstruotion. 
and  are  not  to  be  voided  unless  from  neoeaslty. 
CatteU  V.  Dlepatcb  Pub.  Co,  8  Wert.  Rep.  818,  88 
lfo.8H. 

AH  reasonable  presumptions  must  be  Indulged  tn 
ftvor  of  tbe  gmeral  verdict,  while  nothing  will  be 
presumed  In  aid  of  the  special  findings  of  facts. 
HoGomaB  v.  Haas,  5  West.  Uep.  680,  107  Ind.  612; 
Redelshelmer  v.  Miller,  5  West.  Rep.  Ufl,  107  Ind. 
486:  BalUmore,  O.  te  C.  B.  Go.  v.  Rowan,  1  West 
Bep.«4,lHInd.8& 

A  general  verdict  finding  two  thirds  of  certain 
property  to  be  separate  property  of  a  wife,  and 
one  third  sutijeot  to  execution  as  commnntt;;  and 
a  speolal  finding  that  the  property  wns'  a  home* 
stead,— ore  oontraiy  and  anlntelllgihle,  and  cannot 
aupport  a  Judgment  upon  the  apeclal  verdict. 
Blum  V.  Rogers,  71  Tex.  868. 

Special  oerdtet.  vihen  to  eontnL 

Where  a  spedal  finding  of  facts  is  inconsistent 
with  the  genaitl  verdict,  the  former  shall  control 
tiie  latter,  and  the  oourt  sbaU  give  judgment  ao- 
oordlngly.  Rev.  Stat.  I M7;  Vmy  r.  Hakenson,  1 
West  Rep.  271, 108  Ind.  800;  Baltimore,  0.  ft  C  B. 
Co.  v.  Rowan,  1  West.  Bep.  914,  UM  Ind.  88;  Frank  v. 
Grimes,  2  West.  Rep.  848,  108  Ind.  8U;  Turner  v. 
6  L.  R.  A. 


Kansas  City,  St.  J.  ft  a  B.  B.  Co.  5  West  Rep.  lOB,  88 
Mo.  App.  12. 

If  a  special  finding  can,  upon  any  hypothesis,  be 
reconciled  with  the  general  verdict,  the  former  will 
not  control  the  latter.  It  Is  only  when  the  facts 
spedaUy  found,  construed  together,  are,  in  their 
legal  effect,  Inconstotent  with  the  general  verdict, 
that  they  will  control.  Rev.  Stat.  188L,  9  547:  Redel- 
shelmer  v.  Miller,  5  West.  Bep.  619, 107  Ind.  486;  Ho- 
Comas  V.  Haas,  5  West.  Bep.  8B9, 107  Ind.  OSt, 

Special  flndlnga,  when  manifestly  Inoonststent 
with  each  other,  will  not  control  the  general  ver^ 
diet;  but  the  latter  must  stand  and  a  Judgment  be 
rendered  thereon.  Bice  v.  Manford,  9  West.  Bep. 
84, 110  Ind.  606;  Greenfield  v.  State.  18  West.  Bqp. 
718, 118  Ind.  887. 

Where  tbe  answras  to  special  questions  are  so  In- 
sufficient and  evasive  that  It  cannot  be  determined 
whether  they  accord  or  conflict  with  the  general 
verdict,  they  ought  not  to  be  allowed  to  stand, 
risk  V.  Chicago.  M.  *  pt.  P.  R.  Co.  74  Iowa.  484. 

It  Is  only  where  there  Isa  direct  oonfllot  between 
the  general  verdict  and  the  answers  to  Interroga- 
tories, and  where  the  facts  found  by  these  aosweis 
entitle  a  party  to  a  judjcment,  that  a  motion  for 
Judgment  on  them,  notwithstanding  the  general 
verdict,  will  be  sustained.  Louisville  ft  N.  B.O0. 
V.  Crunk,  119  Ind.  M2;  HcKInley  v.  CrawfordsvlUe 
First  Nat.  Bank.ll8Ind.  a7S;ChloaffoftE.LB.Oo. 
V.  Hedges.  118  Ind.  fi. 

Where  facts  speolallr  fonnd  by  tbe  jury  are  so  ln> 
constetent  with  tbe  general  verdict  Uiat  they  can- 
not be  recoDOlled  therewith  on  any  i^easooable 
hypothesis,  the  facts  so  found  will  control  the  gen- 
eral  verdict.  Grand  Baplds  ft  L  B.  Co.  v.  Ellison, 
U7  Ind.  884. 

In  an  aotlon  to  enforce  a  debt  revived  by  a  new 
promise,  a  general  verdict  will  be  ovranmled  by  a 
special  finding  of  the  new  promise.  Meeob  v.  lA- 
mon,  1  West  Rep.  587.108  Ind.  B1&. 

If  there  is  any  reascmable  bypottaesfs  whereby  a 
general  verdict  and  tbe  speolal  finding  oan  be 
reconciled,  Judgment  must  follow  the  general  ver- 
dict. Grand  Rapids  ft  I.  R.  Co.  v.  ElUson,  117  Ind. 
28t;  Stringer  v.  Frost,  2  L.  H.  A.  614,  116  Ind.  477; 
New  York,  a  ft  at.  L.  B.  Co.  v.  Grand  Rapids  ft  I. 
B.  Co.  IS  West.  Bep.  648. 116  Ind.  90;  Indlaiutpolls  ft 
T.  B.  Co.  V.  Lewis,  119  Ind.  218;  Bevins  v.  Smith 
(Kan.)  81  Pac  Bep.  1064. 
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and  accumnlate  large  quanlfties  of  water  by 
draining  said  low  and  wet  lands,  and  did  and 
do  at  certain  seasoos  of  the  year  convey  large 
and  enormous  quantities  of  surface  water  from 
said  culverts  and  from  said  two  ditches,  which 
water,  by  reason  of  and  on  account  of  said 
ditches  and  culverta,  was  unnecessarllT  made 
and  forced  to  run  in  large  and  destructive  car- 
rents  tfarougli  the  ditches  and  culvertsover  large 
quantities  of  land,  including  that  of  plaintiff, 
whereby  plaintiff's  land  was  overflowed  and 
covered  with  water,  damaging  his  crops.  It  is 
not  alleged  that  there  was  anything  wrongful 
iu  the  mode  of  coostmcting  the  ditdiea  or  cul- 
verts; that  the  former  were  (If  properly  there) 
either  too  large  or  too  small,  or  were  unskill- 
fully  or  badly  constructed;  or  that  the  latter 
were  badly  constructed,  or  were  insufflcieat  in 
capacity  or  number,  or  improperly  located;  or 
that  either  ditches  or  culverts  as  constructed 
were  unnecessary  to  the  proper  construction  of 
the  railroad.  The  complunt  really  calls  in 
question  only  the  right  of  the  denndant  to 
have  the  ditches  and  culverts  there,  even 
though  necessary  to  the  railroad,  if  their  effect 
voula  be  to  accumulate  surface  water,  and 
cause  it  to  flow  on  plaintiff's  land,  where  it 
would  not  otherwise  flow.  The  jury  rendered 
a  general  verdict  in  favor  of  the  plaintiff,  and 
also  returned  answers  to  sixteen  specific  ques- 
tions of  fact,  which  the  court  submittMl  to 
them  to  And  upon.  The  plaintiff  moved  to 
set  aside  one  of  the  special  findings  on  the 
ground  that  it  was  contrary  to  the  evidence, 
which  motion  was  denied;  and  the  defendant 
moved  to  set  aside  the  general  verdict,  because 
inconsistent  with  the  special  findings,  and  for 
judgment  on  the  special  flndtnga,  which  mo- 
tion was  granted,  and  judgment  was  accord- 
ing entered,  and  the  plaintiff  appealed. 

Where  there  is  a  general  verdict,  and  also 
special  flndings,  we  do  not  think  it  proper 

Sractice  to  move  to  set  aside  one  of  the  special 
ndings  upon  an  essential  fact  on  the  ground 
that  it  is  contrary  to  evidence,  without  asking 
to  have  a  new  trial,  either  of  the  whole  issue 
or  of  the  particular  question  of  fact.  If  such 
a  finding  could  be  set  aside  on  that  ground, 
leaving  the  general  verdict  and  other  special 
findings  to  stand,  then,  if  setting  it  aside  would 
require  a  judgment  different  from  what  would 
be  required  if  it  were  retained,  the  setting  it 
aside  on  the  ground  stated  would  have  the 
effect  of  a  trlalby  the  court  without  the  jury. 
In  this  instance,  however,  within  the  Issues, 
whether  the  special  finding  was  set  aside  or  re- 
tained would  make  no  difference  with  the  right 
to  judgment.  It  was  only  to  the  effect  that  the 
rainfall  on  the  occasion  referred  to  in  the  com- 
plaint was  extraordinary  and  unusual.  Whether 
it  was  ordinary  or  extraordinary  would  make 
no  difference  with  defendant's  liability  upon 
the  issues  presented  by  the  comidaiDt. 

It  is  conceded  that  the  deumdant  had  a 
right  to  construct  and  maintain  Its  railroad, 
and  that  its  acts  were  done  upon  its  right  of 
way,  rightfully  acquired.  It  is  to  be  regarded, 
therefore,  as  an  owner  doing  the  acts  com- 
plained of  on  its  own  premises;  and  its  duty 
and  Uabillty  are  to  be  measured  by  the  rule  as 
to  the  duty  and  liability  in  respect  to  surface 
waters  that  attaches  in  the  case  of  an  owner  in 
the  use  of  his  own  land.  The  district  through 
6LR  A. 


which,  so  far  as  Involved  in  this  case,  the  de- 
fendant's road  runs.  Is  prairie  country,  with 
depressions  in  the  surface,  such  as  are  found 
in  every  prairie  district  in  this  State,  along 
which,  simace  waters,  especially  when  sub- 
siding, flow  until  (bey  find  an  outlet,  or  until 
they  are  absorbed  In  the  soil,  or  pass  off  by 
evworation. 

'Two  of  the  questions  submitted  to  the  jury 
were  as  follows:  "(1)  Were  the  excavations  bv 
the  railroad  made  by  excavating  the  earth 
therefrom  for  the  purpose  of  constructing  the 
defendant's  railroad,  and  not  for  the  purpose 
ofdrainage7  (3)  [Wasthedefendant'srailroad 
properly  constructed,  and  in  the  usual  and  or- 
dinary manner  of  constructing  railroads  In 
praine  countries],  and  with  culverts  so  placed 
as  to  equalize  the  ordinary  flow  of  surface 
water?"  The  first  question,  and  that  part  of 
the  second  which  we  have  placed  in  brackets, 
were  answered  in  the  affirmative;  that  p>art  of 
the  second  not  In  brackets  in  the  negative. 
As  we  have  seen,  no  question  is  presented  by 
the  complaint  as  to  the  proper  location  of  the 
culverts.  The  finding  as  to  them  is  therefore 
outside  of  the  issues,  and  must  be  disregarded. 
And  it  is  the  same  as  to  the  last  question  sub- 
mitted, referring  to  the  sufilciency  of  the 
ditches  to  carry  off  ordinary  surface  water. 
No  other  of  the  special  findings  modifies  In 
any  degree  the  finding  on  the  two  qnesttona 
we  have  quoted. 

The  case  is  therefore  one  where  a  railroad 
company,  for  the  purpose  of  properly  con- 
structing its  roadbed,  takes  earth  from  one 
part  of  its  premises  and  uses  it  upon  the  road- 
bed, thus  leaving  an  excavation  or  ditch  along 
each  side  of  it,  which  is  the  usual  and  ordinary 
way  of  constructing  railroads  in  prairie  conn- 
tries.  It  is  evident  that  in  a  flat  country.  If  It 
be  desirable  to  raise  the  roadbed  above  the 
natural  surface  of  the  ground,  the  earth  must 
be  taken,  as  was  done  In  this  case,  from  along- 
side of  the  roadbed,  and  that  so  taking  it  wfll 
necessarily  leave  an  excavation  or  ditch  from 
which  the  earth  has  been  taken. 

The  right  of  one  land  owner  to  use  and  im- 
prove his  own  land  for  the  purpose  for  which 
similar  land  is  ordinarily  used,  and  that  be  may 
do  whatls  necessary  for  that  purpose  and  tbathe 
may  build  upon  it,  or  raise  or  lower  its  surface, 
even  though  the  effect  may  be  to  prevent  sur- 
face water  which  before  flowed  upon  it  from 
coming  upon  it,  or  to  draw  from  adjoining 
land  surface  water  which  would  otherwise  re- 
main there,  or  to  shed  surface  water  over  land 
on  which  it  would  not  otherwise  go,  is  in  ac- 
cordance with  the  common-law  nue  as  to  sur- 
face waters,  and  is  fully  recoKnized  In  this 
Stale.  Lee  v.  Minneapolit,  32  Minn.  18; 
G'Srien  v.  &.  Paul,  S6  Minn.  331;  Eenderton 
'  V.  MinrieapolU,  83  Minn.  319;  Rowev.  8t.  Paul, 
M.  d  M.  k  Co.  4S  N.  W.  Rep.  70. 

The  right  to  so  use  and  improve  one's  own 
land  does  not,  however,  Inclucfe  the  right  to  do 
so  merely  by  transferring  from  it  surface  waters 
naturally  resting  upon  It  to  the  land  of  another. 
It  is  only  where  such  shifting  of  the  burden 
follows  as  an  incident  to  using  or  improving 
his  land  as  such  land  is  ordinarily  used  or  im- 
proved, that  it  can  be  justifl^.  Si^  v.  Jftn- 
neapoUa,  33  Minn.  169;  (/Brian  t.  St.  I^vl,  «tt- 
pra;  Eogenton      iSf.  Paid.  J£.  A  M,  B.  Oo. 
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81  Hlon.  224;  Blakdy  Tap.  t.  Detine,  86     Tbla  case  cornea  within  the  rate  of  ttie  cues 
Minn.  68;  Pye  r.  Mankato,  86  MIdd.  878;  Olton  first  above  cited. 
T.  at.  Paut,  M.  A  M.  B.  Go.  S»  Mino.  419.  Judgment  c^ffrmed. 


INDIANA  BUf 
Edwaid  HANCOCK  et  al.,  Appt».. 

V. 

William  P.  YADEN 
(....Ind..,..) 

1.  A  oontraet  1^  an  employe  to  accept 
Mmetblns  otlMr  than  mon^  in  payment 
for  hta  aer^oea  la  valid  in  the  abaenoe  of  any 
■tatutory  provtolonB  to  the  oontiary. 

S>  A  statute  profalbltiiiir  employes  ft«m 
ina*^**g  any  eontractain  adroace  to  accept 
anytbttiff  else  than  lawful  money  of  the  United 
Btatea  la  not  unconstitutional. 

8.  Mo  ^wdal  prlTlleses  are  eonlbrred, 
nor  any  w^Just  dlaerlmlnatlon  made, 

by  a  statute  requiring  alt  petaons,  flrma,  oorpora- 
tlona,  etc.,  engajred  In  mining  or  maDu^cturing, 
to  pay  their  employ^  at  least  onoe  every  two 
weeks,  and  prohlbmng  all  oontmcts  by  euoh  em- 
ployia  to  aooept  anytUng  but  lawful  m<mey  of 
the  United  States  In  payment.  The  Statute  op- 
erates alike  npon  all  wbo  enter  the  idaaes  named, 
and  leaves  all  oltlaena  free  to  enter  them. 

{January  7.  ISSO.) 

APPEAL  from  a  judgment  of  the  Sullivan 
Circuit  Court  In  &vor  of  the  plaintiff  io 
■an  action  to  recorerwages,  Includlnff  astatutoiy 
penaltj  for  dela^  in  payment  and  attorney  s 
fees  for  prosecuting  the  action.  Affirmed. 

The  services  were  performed  under  a  con- 
tract by  which  plaintiff  agreed  to  receive  his 
pay  monthly,  and  to  accept  it  or  any  part 
thereof  at  the  optiou  of  his  employers  in  goods 
and  mercbandise,  and  expressly  waived  all 
lights  that  be  might  have  under  tne  statutes  of 
the  State  to  payment  at  any  other  time  or  in 
«ny  other  manner. 

The  Statutes  of  February  14.  1887,  and 
March  6,  1889,  declare  that  employea  of  per- 
sona, firms,  companies,  associations  or  corpora- 
tions eng^^  in  mining  or  manufacturing 
diall  be  paid  at  least  once  in  every  two  weeks 
in  lawful  money  of  the  United  States,  and  that 
■any  contract  to  the  contrarv  or  to  waive  the 

f fovisions  of  the  Statute  shall  be  null  and  void, 
t  is  also  provided  by  the  Act  of  1887  that  a 
penalty  of  ^1  per  day,  not  exceeding  double 
the  amount  of  wages  due,  may  be  recovered 
by  the  employs  for  delay  in  payment,land  also 
«  reasonable  attorney's  fee. 

Judgment  was  rendered  for  plaintiff  for  $48 
'due  for  work  and  labor,  witli  f  10  for  penalty 
and  |20  attorney's  fees,  making  a  total  of  978. 

Meaart.  Beaaley  &  Williams  and  Ctoorce 
A.  Knl^htt  for  appellants: 

Questions  of  power  do  not  depend  upon  the 
4enee  to  which  it  may  be  exercised. 

Brown  v.  State,  35  U.  S.  18  Wheat  419  (6 
L.  ed.  678). 

The  rights  of  personal  liberty  and  private 
property  should  be  belli  sacred. 

Cooley,  Const.  Lim.  5th  ed.  pp.  199,  foot-note 
1,  p.  486;  Qotheii  v.  Stonington,  4  Conn.  209. 

Nora— See  State  v.  Fire  Creek  Goal  ft  Coke  Co. 
onte.  p.  SBIh  State  v.  Goodwill,  poit,  SSL 
«L.R.  A. 


REUE  COURT. 

Privileges  and  immunities  include  the  right 
the  usual  modes  to  acquire  and  hold  prop- 
erty uid  to  protect  and  defend  the  same  in  law. 

Cooley,  Const.  Lim.  pp.  491,  492. 

Depriving  an  owner  of  property  of  one  of 
its  attribute  is  depriving  him  of  his  pnqwity 
within  the  constttutionaTprovisioo. 

PeopU  V.  Otin,  90  N.  T.  48;  Wynehamer  v, 
PeopU,  18  N.  T.  878,  898;  Re  Jaooba.  08  N. 
Y.98, 

Liberty  means  the  right,  not  only  of  freedom 
from  actual  servitude  in  all  lawful  ways,  but 
to  live  and  work  where  one  will,  to  earn  his 
livelihood  in  any  lawful  calling,  and  to  pursue 
any  lawful{b«de  or  vocation. 

BatOter't  Union  Oo,  v.  Oreaeent  City  Go.  Ill 
IT.  S.  746  (38  L.  ed.  S66);  Bertholfy.  (ySeHlg, 
74  N.  T.  609,  80  Am.  Rep.  328;  People  v. 
Marx,  09  N.  T.  877.  (S3  Am.  Rep.  84. 

To  place  the  working  classes  under  special 
protection  against  the  aggression  of  capital, 
beyond  the  careful  and  strict  enforcement  of 
tiieir  rights,  is  to  change  the  government  from 
a  government  of  freedom  to  a  paternal  gov- 
ernment, or  a  despotism,  which  is  the  same 
thing. 

Tiedeman,  Pol.  Powers,  571.  §§  08,  96. 

The  laborer  may  sell  his  labor  for  what  he 
thinks  best,  whether  money  or  goods,  lust  as 
his  employer  may  sell  his  iron  or  coal,  and 
every  and  any  law  that  proposes  to  prevent 
him  from  so  doing  is  an  infringement  of  his 
constitutional  privilegee,  and  consequently  vic- 
ious and  void. 

Oodeharlee  v.  Wigeman,  4  Cent.  Rep.  887, 
113  Pa.  481. 

A  statute  which  provides  that  all  contracts 
for  the  mining  of  coal,  in  which  the  weighing 
of  coal,  as  provided  for  in  that  Act.  shall  be 
dispensed  with,  shall  be  void,  is  unconstitu- 
tional. 

MUlett  V.  /Me,  6  West.  Rep.  156,  117  HI. 
394. 67  Am.  Rep.  869. 

Statutes  passed  against  plain  and  obvious 
principles  of  common  right  and  common 
reason  are  absolutely  null  and  void,  so  far  as 
they  are  calculated  to  operate  againrt  those 
principles. 

Bam  V.  MeClaua,  1  Bay,  98.  See  also  what 
is  said  by  Story,  J.,  in  Terrett  t.  J^Iot,  1817. 
S.  9  Crancb,  48  (3  L  ed.  660);  Wuldneon  r. 
Ldand,  27  U.  8.  2  Pet.  627  (7  L.  ed.  542). 

Meeera.  W.  S.  M^ple  and  RoUlday  A 
Bjrrd  for  appellee. 

Elliott  J.,  dellTOed  the  opinion  of  the 

court: 

It  is  alleged  in  the  complaint  that  the  appellee 
was  employed  by  the  appellants  to  render  serv- 
ice for  them  as  a  miner  in  a  coal  mine  of 
which  they  were  the  owners;  that,  under  this 
employment,  he  did  render  service  for  them 
In  mining  coal;  that  bis  services  were  reason- 
ably worth  $6  per  day;  that  he  demanded 
payment  for  his  services  in  lawful  mou^  of  the 
United  States,  and  that  payment  was  rexbsed. 
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The  appelUmta  answered  the  complaint  in 
two  pan^iiaidig.  but,  as  tbe  only  difference  be- 
tween the  paragraphs  is  that  one  pleads  a  ver- 
hal  contract  and  the  other  a  written  one.  it  is 
only  necessary  to  give  a  summary  of  one,  as 
the  questions  which  arise  are  substantially  the 
same  as  to  both  of  the  paragraphs.  The  answer 
admits  the  employmet^  and  admits,  a>so,  tbe 
allegation  that  the  appellee  rendered  tbe  serv- 
ices for  which  he  sues,  but  it  sets  forth  a 
written  contract,  alleges  that  the  services  were 
performed  under  the  contract,  and  avers  that 
tbe  appellants  sold  and  delivered  to  the  plain- 
tiff in  payment  of  his  claim,  and  to  the  full 
amount  of  the  wages  claimed  by  him,  divers 
articles  of  goods,  wares  and  merchandise.  The 
provisions  of  tbe  contract,  in  so  far  astber  are 
material  to  the  questions  argaed,  are  these: 
"The  said  William  P.  Taden  further  agrees  to 
accept  his  pav,  or  any  part  thereof,  at  the  op- 
tion of  said  tlaocock  and  Conkle,  in  goods 
and  merchandise  at  their  store,  near  their  said 
coal  mine,  and  the  said  William  P.  Yaden 
hereby  expressly  waives  bis  right  to  demand 
and  receive  his  wages  and  pay  for  mining  coal 
every  two  weeks  in  lawful  mon^  of  tbe  United 
States  as  now  provided  by  law  he  shall  be 
paid." 

The  court  sustained  a  demurrer  to  the  answer; 
the  appellants  stood  by  their  answer  and  judg^ 
ment  was  entered  against  them. 

To  clear  the  case  from  embarrassments  and 
make  tbe  way  plain  to  a  consideratiou  of  the 
controlling  question,  we  preface  our  discusdon 
by  remarking  that  the  answer  is  not  a  plea  of 
accord  and  satisfaction,  nor  a  plea  of  set-off, 
but  a  plea  of  payment;  and  the  ultimate  con- 
clusion to  be  reached  depends  upon  the  answer 
to  the  qu^tion  whether  it  is  sumdent  as  such 
a  plea.  That  it  is  not  a  plea  of  accord  and  satis- 
foction  is  clear,  but  If  it  were  to  be  so  regarded, 
it  wonld  be  bad  because  it  does  not  aver  a  deliv- 
ery and  an  acceptance  of  the  goods  In  satisfac- 
tion of  the  debt. 

Another  prefatory  matter  deserves  passing 
thought,  and  that  is  this:  the  plea  is  a  plea  oi 
payment,  founded  on  a  contract  made  before 
the  performance  of  the  services  and  professing 
to  bar  tbe  action.  If.  therefore,  the  plea  does 
not  state  facts  in  bar  of  tbe  action,  it  is  bad. 
Whether  It  does  state  facts  in  bar  of  the  action 
depends  upon  tbe  validity  of  the  antecedent 
contract,  which  is  the  principal  support  of  the 

Etea;  and  as  that  contract  is  mdivisible,  if  part 
I  illegal,  the  whole  must  fall.  The  sufficiency 
of  the  answer  must.  It  is  clear,  depend  entirely 
upon  the  validity  of  the  contract  on  wbtch  ft 
is  founded,  since,  if  that  contract  is  invalid, 
there  is  no  agre^ent  to  accept  payment  in 
goods  or  merchandise;  and  where  there  is  no 
sucb  agreement  payment  cannot  be  made  in 
property. 

Another  thing  may  be  added  by  way  of  pref- 
ace, and  that  is  this;  We  are  not  here  con- 
cerned with  the  question  of  what  parties  may 
do  after  services  have  been  pOTormed,  for 
here  the  question  is»  What  contract  may  they 
make  before  the  relation  of  employer  and  em- 
ploy! begins? 

It  is  sufficiently  evident  from  what  we  have 
said  that  the  only  question  which  we  can 
properly  consider  or  decide  Is  whether  the  an- 
tecedent ctmtract  was  valid  In  so  far  as  It  as- 
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snmes  to  waive  the  rlffht  of  the  appellee  to  be 
paid  bis  wages  in  lawful  m<mcy  of  tbe  United 

States,  and  to  this  question  we  confine  our  dis- 
cussion and  give  judgment  upon  it  and  no 
other.  Our  judgment  is  that  the  antecedent 
contract  is  entirely  void  in  so  far  as  it  assumes 
to  waive  the  appellee's  right  to  receive  bis 
wages  in  money.  If  there  were  no  valid  stat- 
ute  prohibiting  such  a  contract,  it  wonld  be 
competent  for  the  parties  to  make  it,  so  that 
the  ultimate  judgment  of  the  coort  hinges 
upon  the  question  whether  there  is  a  valid  stat- 
ute prohibiting  such  contracts.  There  Is  a  stat- 
ute which,  in  terms,  prohibits  such  contracts, 
and  if  it  dots  not  violate  some  provision  of  the 
'■  Constitution  it  totally  destroys  the  contract 
upon  whidi  tbe  defense  Is  founded.  Elliott's 
8upp.  g§  1099-1610. 

Our  judgment  is  that  the  provisions  of  tbe 
Statute  forbidding  the  execution  of  contracts 
waiving  a  right  to  payment  in  money  is  one 
that  the  Legislature  bad  power  to  enact. 

It  is  a  fundamental  principle  that  every 
member  of  society  sunenders  something  of 
his  absolute  and  natural  rights  in  all  organized 
states.  Without  some  yielding  of  absolute 
rights  civil  government  would  be  impossible. 
"But  every  man,"  says  Blackstone,  "when  be 
enters  into  society,  gives  up  a  part  of  bis  nat- 
ural liberty."  "Property  and  law,"  as  Ben- 
tham  says,  "are  born  and  must  die  together." 
The  right  to  dispose  of  property  or  labor  is  a 
right  not  wholly  surrendered  by  tbe  citizen, 
nor  yet  entirely  beyond  control  by  tbe  Legis- 
lature of  tbe  State.  The  right  to  contract  is 
an  incident  of  this  jus  disponendi.  But  the 
right  to  contract  is  not  and  never  has  been  in 
any  country,  where,  as  in  ours,  the  common 
law  prevails  and  constitutes  tne  source  of  all 
civil  law,  entirdy  beyond  Icglsl&tlTe  control. 
The  Statute  of  Frauds  enables  contracting 
parties  to  avoid  contracts  not  in  writing.  The 
law  declares  that  payment  in  part  of  an  ascer- 
tained debtshall  not  extinguish  it  although  the 
parties  agree  that  it  shall  do  so.  Ogwro  v. 
Hofman,  53  Ind.  489;  Smith  v.  Tyler,  51  Ind. 
612;  Markel  v.  t^tlar,  28  Ind.  488. 

A  party  will  not  be  allowed  to  contract  to 
waive  tbe  benefit  of  Homestead  or  Exemption 
Laws.  MtOoneji  t.  NemUm,  85  Ind.  665;  KneOOa 
T.  JV«UH»m&,  23  N.  Y.  349;  Qurtia  y.  O'Brien, 
SOJIowa,  876;  Motley  v.  Bagan,  10  Bush,  166, 
19  Am.  Rep.  61. 

A  debtor  cannot  waive  slay  of  execution  by 
contract.  Mcume  v.  Elmer,  4  Ind.  389:  Dev- 
lin V.  Wood,  2  Ind.  102. 

By  the  English  law,  a  seaman  cannot  by 
contract  waive  his  right  to  wages.  Kay,  Ship- 
master and  Seaman, 

Parties  cannot  by  contract  hind  themselves 
in  advance  not  to  resort  to  the  courts  for  the 
redress  of  wrongs.  Bauer  v.  Samaon  Lodge, 
103  Ind.  263;  Ihipan  v.  Tkomaa,  4  New  Eng. 
Rep.  381,  79  Me.  221. 

A  contract  providing  that  a  party  shall  not 
remove  a  cause  to  the  federal  court  Is  void. 
Home  Ins.  Co.  v.  Morse,  87  U.  S.  30  Wall.  456 
r22  L.  ed.  8691;  Boyle  v.  Continental  In§.  Oo. 
94  U.  S.  535  [34  L.  ed.  1481. 

A  party  will  not  be  allowed  to  contract 
without  limitation  that  he  will  not  engage  in  a 
^rticular  business.   T^i^lor  t.  Saurman,  110 
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A  statute  may  reqnira  partiee  to  insert  in  a 
OTomissoiy  note  the  words  "nven  for  a  patent. " 
Herdie  T.  Soeuler,  12  Cenf.  Rep.  68,  lOU  N.  Y. 
127;  iVeu)  T.  Walker,  6  West.  Rep.  868,  108 
Ind.  865. 

Friority  in  the  allowonce  and  payment  of 
claims  may  be  regulated  by  legislation.  United 
Statet  V.  FiAer,li  U.  S.  2  Crancb.  358(2  L.  ed. 
804). 

A  Hen  for  mloers*  wages  may  be  made  supe- 
rior to  tbe  royalty  due  to  tbe  owners  of  tbe 
mine  from  tbe  lessees  or  operators.  Warren  v. 
8ohn,  11  West.  Rep.  S61, 112  Ind.  218. 

Much  beyond  tbe  doctrine  declared  in  the 
cases  to  which  we  have  referred  is  the  ruliog 
tai  OhvreAman  v.  Martin,  54  Ind.  880,  wherein 
it  was  beld  that  a  statute  prohibiting  partlea 
from  contracting  io  pay  attom^'s  fees  is  con- 
stitutionaL  The  truth  is  that  without  law  as 
one  of  its  factors,  there  is  really  no  such  thing 
as  a  contract.  The  law  is  a  silent  but  a  ruling 
factor  in  every  contract.  Long  v.  Straut,  4 
West.  Rep.  286,  107  Ind.  94;  Delaware  <£  Sud- 
aon  Canal  Co.  v.  Pennsylmnia  Coal  Co.  75 
U.  8.  8  Wall  376-288  [19  L.  od.  349]. 

The  case  before  us  ftffords  an  example;  for, 
where  a  man  upon  request  performs  services 
for  another,  the  law  implies  that  he  shsll  be 
[Mid  for  them,  and  paid  in  money.  It  needs 
no  positive  agreement  to  pay  in  money  to  en- 
title a  creditor  to  demand  money,  for  the  law 
decrees  that  the  payment  shall  be  in  money. 
Tbe  statutory  provuion  under  discussion  does 
no  more  than  enforce  this  legal  right  by  com- 
manding that  men  shall  not  make  a  contract 
dispen^g  with  the  lawful  mode  and  medium 
of  payment. 

The  authorities  to  which  we  hnve  referred, 
and  to  which  it  would  be  no  great  ta-ik  to  add 
others,  prove  that  the  law-making  power  of 
the  State  does  bave  authority  over  tbe  right  to 
contract  That  this  legfslatlTe  aulhoniy  is 
limited  no  one  doubts,  but  It  is  limited  only  by 
theConstitution.  In  that  instrument  arc  found 
the  only  limitations  upon  thclaw-mskingpower 
of  the  State.  Sedderieh  t.  State,  101  Ind.  564; 
McComat  v.  Krvg,  81  Ind,  &37;  Beavtihamp  v. 
State,  6  Blackf.  299. 

But  no  limitation  in  that  instrument  so  oper- 
ates as  to  prevent  the  law-making  power  from 

f»rohihiting  classes  of  dtisens  from  contracting 
n  advance  that  tbe  wages  of  miners  shall  not 
be  paid  in  lawful  money  of  the  United  States. 
It  would  be  not  only  unnecessary.but  improper, 
to  enter  upon  the  work  of  ascertaining  to  what 
extent  the  Constitution  restrains  the  Lepslature 
from  regulating  or  restricting  the  right  to  coo- 
tract;  for,  all  that  can  with  propriety  be  here 
derided  is,  that  it  does  not  restrain  the  Legis- 
lature from  enacting  laws  which  operate  to 
maintain  or  protect  tbe  medium  of  payment 
established  by  thesovereign  power  of  the  nation. 

It  cannot  be  denied,  without  repudiating  all 
authority,  that  the  Legislature  does  possess 
some  power  over  tbe  right  to  contract,  and  if 
it  does,  then  nothing  can  be  clearer  than  that 
this  power  extends  far  enough  to  uphold  a 
statute  providing  that  payment  of  wages  shall 
be  made  in  money  where  (here  is  nongreement 
to  the  contrary,  made  after  tbe  services  have 
been  rendered.  Whether  the  Legislature  may 
absolutely  declare  that  nothing  shaU  be  pay- 
ment but  money,  we  need  not  inquire,  for  all 
6  LR.A. 


that  is  important  here  Is  to  decide  that  it  may 
prohibit  a  contract  from  being  made  in  advanoe 
waiving  the  right  to  payment  in  what  the  law 
says  sball  be  the  medium  of  payment 

We  cannot  conceive  a  case  in  which  the  as- 
sertion of  the  legislutive  pow^  to  regulate 
contracts  has  a  sounder  foundation  than  it  has 
in  this  instance,  for  here  the  regulation  con- 
sists in  probibitiDg  men  from  contracting  in 
advance  to  accept  payment  in  something  othtf 
than  the  lawful  money  of  tbe  country  for  the 
wages  they  may  earn  in  the  future.  It  is  of 
the  deepest  and  gravest  importance  to  the  gov- 
ernment that  it  should  unyieldingly  maintain 
the  right  to  protect  the  money  which  it  makes 
the  standard  of  value  throughout  tbe  country. 
The  surrender  of  this  right  might  put  in  peril 
tbe  existence  of  the  nation  itself.  Suppose 
that  in  the  years  of  the  war,  when  gold  was 
worth  such  an  extraordinary  premium,  the 
owners  of  supplies  required  by  the  govern- 
ment bad,  by  concerted  action,  refiised  to  ac- 
cept anything  in  payment  but  coin,  would  the 
nation  have  tieen  powerless  to  protect  what  it 
has  decreed  should  be  money?  Or,  again, 
suppose  that  the  persons  holding  the  needed 
supplies  bad  refused  to  take  anytlnng  but  prop- 
erty in  exchange,  and  that  it  was  impossible 
to  procure  the  species  of  property  demanded, 
would  the  government  have  been  helplessly  at 
thefr  mercy?  Tbe  protection  from  such  evils 
is  in  the  right  to  establish  and  maintain  by  co- 
ercive measures,  if  need  be,  what  by  the  law 
is  made  money  of  the  nation. 

We  do  not  use  these  illustrations  for  more 
than  their  worth.  We  employ  them  simply  to 
show  the  imperious  necessity  that  exists  for 
the  retention,  in  its  unbroken  entirety,  of  the 
power  to  establish  and  maintain  a  standard  of 
value.  What  is  necessary  to  national  or  state 
life  iJie  government  possesses,  and  it  is  for  the 
L^^ature  to  Judge  what  measures  are  essen- 
tial to  the  complete  and  effective  exercise  of  a 
power  which  It  possesses. 

It  is  not  simply  the  sovemmcnt,  as  a  govern- 
ment, that  is  interested  in  tbe  power  to  estab- 
lish and  maintain  a  standard  of  value;  for  to 
every  citizen  engaged  in  any  business  of  life  it 
U  OS  vital  imporiance  that  there  should  he  a 
fixed  and  unchanging  standard.  WiUiout  it 
business,  except  of  the  most  meager  kind, 
would  be  at  an  end,  and  commerce  would  be 
practically  annihilated. 

The  decisions  of  the  highest  tribunals  of  the 
country  go  very  far  to  sustain  our  conclusions. 
It  is  the  law,  as  that  court  has  declared  it  in 
able  opinions,  that  the  government  has  a  right 
to  provide  a  currency  jfor  the  whole  country 
and  to  drive  out  all  other  circulating  mediums, 
bv  taxation  or  otherwise.  Vmiie  Rink  t. 
^\nno.  75  U.  8.  «  Wall.  583  [19  L.  ed.  482). 

This  was  asserted  by  Chi^  Juttiee  Chase 
speaking  for  the  majority  of  tbe  court,  although 
he,  and  the  majority  of  the  court,  as  It  was 
then  constituted,  did  not  go  so  far  npon  other 
phases  of  the  case  as  the  court  did  go  in  the 
subsequent  case  which  now  stands  as  declara- 
tive of  the  law  of  the  land.  T^effal  Tetvt^ 
Casen,  79  U.  S.  12  Wall.  457  [20  L.  e<\.  3871. 

In  Hepfnirn,  v.  OrUtnoUl,  75  U.  S.  8  Wall. 
608  [19  L.  ed.  518),  a  difiFerent  view  was  taken 
upon  some  phases  of  tbe  gr-neral  question  from 
that  declared  in  the  Legal  Tender  (kue*.  tupra^ 
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but  not  upon  the  propositioD  we  have  stated,  i 
Tbe  power  to  establlsb  necessarily  implifiB  the 
power  to  maiDtain.  United  State*  v.  Fkher, 
6  U.  8.  2  Craocb,  858  [2  L.  ed.  8041;  McOul- 
loch  T.  Mainland,  17  U.  S.  4  Wheat.  816  [4  L. 
ed.  57S];  Ovited  Staten  v.  Marigt^d.SO  U.  S. 
9  How.  560  [13  L.  ed.  257]. 

It  is  for  the  Legislature  to  judge  what  means 
are  necessary  and  appropriate  to  accomplish 
an  eild  which  the  Constitution  makes  legitimate. 
It  is  therefore  competent  for  the  legislative 
branch  of  the  govemmeDt  to  derise  and  estab- 
such  rules  as  in  its  judgment  will  best  pro- 
tect tbe  standard  of  value  which  lU  laws  have 
fixed.  The  rule  to  which  we  have  referred  is 
a  familiar  one,  but  it  has  been  so  admirably 
stated  by  Afr.  Justice  Bradley  that  we  may  be 
pardoned  for  quoting  bis  language.  Replying 
to  an  objection  prused  by  counsel,  he  said: 
"The  answer  is,  tbe  legislatiTc  department, 
being  the  nation  itself,  speaking  by  its  repre- 
sentatives, has  a  choice  of  methods  and  is 
master  of  its  own  discretion."  Legal  Tender 
Gate$,  tupra,  vide.  p.  661. 

Tbe  power  exercised  by  tbe  legislative  de- 
partment in  fixing  the  standard  of  value  closely 
resembles  that  by  which  tbe  standard  of  weights 
and  measurea  is  establiabed  and  maintained. 
In  truth,  there  is  no  difference  ia  the  inherent 
nature  of  tbe  powers;  the  difference  is  in  the 
subject  matter  to  which  they  are  applied  rather 
than  tn  the  powers  themselves.  The  power  of 
the  State  extends  so  far  as  to  enable  It  to  de- 
clare and  enforce  penalties  against  persons  who 
violate  the  law  regulating  the  standard  of 
weights  and  measures  or  the  standard  of  values. 
It  is  upon  the  theory  that  matters  connected 
with  tbe  regulation  of  the  standard  of  values 
are  within  tbe  le^lative  power  that  statutes 
defining  and  punishing  usury  are  sustained. 
It  ia  true,  we  know,  that  the  Federal  Congress 
is  the  proper  authority  to  regulate  the  standard 
of  values,  but  it  does  not  follow  from  this 
that  a  State  may  not  do  what  it  can  to  prevent 
tbe  debasHuent  of  tbe  standard  fixed  by  Con- 
gress. It  can,  of  course,  neither  lower  that 
standard  nor  pass  laws  hostile  to  those  enacted 
by  Congress;  but  it  may  support  tlie  efforts  of 
the  National  Legislature,  as  far,  at  least,  as  it 
is  within  the  power  of  a  State  to  do  so. 

The  principle  which  rules  this  phase  of  tbe 
subject  is  ckieely  analogous  to  that  established 
by  tbe  decisions  osstiming  tbe  tight  of  the 
■  State  to  proscribe  as  a  felon  one  who  counter- 
feits tbe  national  money.  Dashing  v.  State, 
78  lod.  858;  Snoddif  v.  Howard,  51  Ind.  411; 
(Jhess  V.  State,  1  Blackf.  108;  Fox  v.  Ohio,  46 
U.  S.  5  How.  410  [12  L.  ed.  2181;  United  8tate$ 
V.  Field,  16  Fed.  Rep.  778. 

The  provisiou  of  the  Statute  to  which  our 
decision  is  directed  operates  upon  all  members 
of  tbe  classes  it  enumerates.  It  neither  confers 
special  privileges  nor  makes  unjust  discrimina- 
tions. All  wlio  are  members  of  the  classes 
named  are  entitled  to  its  benefits  or  subjected 
to  its  burdens.  It  ia  open  to  every  citizen  to 
become  a  member  of  any  of  tbe  classes  des- 
ignated and  tbe  priTileses  conferred  belong 
on  equal  terms  to  all  croAnt  v,  State,  78  Ind. 
832;  MeAunieh  t.  Mimiuippi  A  Mo.  B.  Oo.  20 
Iowa.  888. 

It  denies  no  privileges  to  anyone,  for  it  leaves 
it  free  to  every  citizen  to  become  a  member  of 
6L.  R.A. 


the  classes  specified,  and  it  operates  alike  npon 
all  who  enter  those  classes. 

Tbe  Statute  operates  upon  both  the  employer 
and  tbe  employ  &  It  may,  it  is  true,  in  its 
practical  operation,  especially  benefit  the  wage- 
earner,  but  that  is  no  fault;  at  all  events,  uie 
fault  is  not  such  a  generic  one  as  to  compel 
the  courts  to  strike  it  down.  It  fixes  no  price- 
upon  any  man's  labor;  it  leaves  the  parties  to 
do  that,  but  it  does  require  them  to  refrain 
from  contracting  before  the  relation  of  em- 
ployer and  empmji  be^ns  for  payment  in  any- 
thing except  the  uwful  money  of  the  United 
States.  It  does  not  preclude  parties  from  mak- 
ing an  accord  and  satisfaction  after  wages  have 
been  earned  and  services  rendered,  although  it 
does  command  that  tbe  antecedent  contract 
shall  not  provide  that  payment  may  be  made 
in  sometfaiag  other  tban  lawful  money  of  the 
niition. 

Judgment  afflrmed. 


STATE  OF  INDIANA,  ex  rel.  Cornelius 
CORWIN,  AppL, 
e. 

INDIANA  ft  OHIO  OIL,  OAS  ft  MIN- 
ING CO. 

(....Ind.....)  ■  

1.  Natural  ^as,  when  brought  to  the  surface 
and  idoced  in  pipes  for  tanosportatlon,  ie  an  ar- 
ticle of  oommeroe, 


NOTM.—PO ujcr  of  Omgnu  to  rvpulate  eommeroe. 

By  the  Oonstttutlon  of  the  United  States  tt  Is  pro- 
vided that  CoQfiTess  shall  have  power  to  reflate 
commerce  with  foreign  nations  and  among  the  sev- 
eral States.  U.S.  Const. art.  1.18, subd. 8;  Ward V. 
Maryland,  7S  IT.  8.  U  WalL  418CHIL.  ed.  UQ;  Welton 
V.  HlsBouri,  91 U.  8.  S?fi  (29  L.  ed.  U7);  Henderson  v. 
New  York  Citr.  92  U.  S.  269  (SS  L.  ed.  648j;  Hannibal 
A  St.  J.  R.  Co.  V.  Hueen,  95  U.  S.  478  (2t  L.  ed.  fiSl); 
State  V.  Oarrlgan,  89  N.  J.  L.  87;  State  Freight  Tax 
Case,  82  U.  S.  U  WalL  27B  (211..  ed.  148, 161);  ^s- 
aenger  Ones,  IT.  S.  T  How.  288  (12  L.  ed.  7QB):  Fenn. 
eylvania  v.  Wheeling  ft  B.  Bridge  Co.  S9  tT.  8.  18 
How.  421  (IS  L.  ed.  486);  Gibbons  v.  Ogden,  22  U.  S. 
9  Wheat.  1  (6  L.  ed.  2^  Brown  v.  Bfarjrland,  2S  U.  S. 
U  Wheat.  419  (8  L.  ed.  878);  Almy  v.  CaUfOmla,  6BU. 
8. »  How.  109  (19 ed.  644). 

That  portion  of  commerce  with  foreign  oountrles 
and  between  the  States  wbloh  conslste  in  the  trans- 
portation and  exchange  of  commodities  Is  of  na- 
tional importance,  and  admits  and  requires  uol- 
formltf  of  regulation.  The  very  object  of  Investing 
this  power  In  tbe  general  government  was  to  insure 
this  uniformity  agetngt  discriminating  state  legis- 
lation. Welton  V.  Hlssourl,  mpra. 

For  the  regnlatlOD  of  oommeroe  as  thos  defined 
there  can  be  only  one  system  of  rules,  applicable 
alike  to  the  whole  country;  and  ^e  authority 
which  can  act  for  the  whole  country  can  alone 
adopt  such  a  system.  Mobile  Go.  v.  Kimball,  109 
IT.  8.  «01  {26  L.  ed.  238);  Wabash.  St.  L.  ft  P.  R.  CO.  v. 
Dllnois,  118  U.  S.  S74  (39  L.  ed4260). 

Interstate  commerce  must  be  open  and  free  to 
all  persona  unless  restricted  by  congressional  legis- 
lation. Webber  V,  Virginia,  103  U.  S.  844  (26  L.  ed. 
666);  Henderson  v.  New  Fork  City,  92  C.  S.  259  (23 
L.  ed.  54$;  New  Tork  v.  Compagnie  G^n^rale  Trans* 
athintlque,  W  U.  8.  G9  <27  L.  ed.  888);  Smith  v.  Ala- 
bama, 124  F.  B.  409  (81  L.  ed.  609). 

The  power  ot  Congress  to  regulate  Interstate 
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Not.. 


S.  AStatolMgUatorehMBo  powarto 
prohibit  ths  eomdnetiiif  of  natural  gmm 

l  from  polntB  within  to  points  without  the  State. 

I'  (November  A,  188B.) 

APPEAL  hy  relator  from  a  judgment  of  the 
Clicult  Conrt  for  Jay  Oouoty  in  favor  of 
ctefendaot  in  an  action  to  have  its  franchises 
forfeited  for  Tioladng  the  law  in  piping  oat- 
ural  gas  out  of  the  St^te.  Affirmed. 
The  case  sufiBciently  appears  in  the  opinion. 
Measrt.  C.  Corwln,  John  M.  Smith  and 
I,.  T.  BCiehener.  Atty-Qen.,  for  appellant: 

Whenever  the  State  observes  that  an  act 
about  to  be  done,  or  which.  If  done, would  ma- 
terially affect,  injure  or  deprive  the  citizens 
or  inhabitants  of  the  State  of  the  full  enjoy* 
ment  of  their  property,  it  has  the  right  through 
its  Legislature  and  law-making  power,  as  a  po- 
lice regulation,  to  prohibit  the  act  about  to  be 
done,  and  if  done,  to  prescribe  the  penalties  for 
so  doing,  in  the  way  of  fines  if  natural  per- 
sons, and  forfeitures  if  coroorations. 

Fiv  T.  State.  68  Ind.  552;  Pattertm  t.  Ktn- 
luOctf,  97  U.  S.  501  (34  L.  ed.  1115). 

Natural  gas  being  a  matter  of  internal  com- 
merce, not  subject  to  general  use  between 
Btates,  the  law  in  question  only  seeks  to  regu- 
late and  control  the  piping  of  a  domestic  arti- 
cle out  of  the  State;  and  under  the  decision  of 


Pattenon  v.  Kentucky,  miora,  the  State  of  In- 
diana has  the  inherent  rigut  to  prohibit  Uie  act 

of  piping  gas  out  of  the  State. 

See  9  Chicago  L.  J.  Nos.  11  and  13,  December. 
1888;  Kidd  v.  Pearaon.  128  U.  8.  1  (83  L.  ed. 
846). 

It  wag  the  act  of  one  of  the  citizens  of  the 
State  which  was  prohibited— not  the  sale  of  the 
article  ont  of  the  State. 

Bee  Oibbona  v.  Ogden.  22  XT.  S.  9  Wheat  1 
(8  L.  etl.  23);  Kidd  v.  Pearton,  supra. 

Messrs.  John  B.  Cohrs  and  R.  C.  Bell, 
for  appellee: 

Natural  gas  is  a  subject  over  which  Congress 
has,  by  express  [Hnvlsion  of  the  OonstitntioD. 
exclusive  control,  and  concerning  which  the 
States  have  no  power  to  legislate.  In  the  ab- 
sence of  anj^  such  regulation  by  Congress  such 
tranqtortation  must  be  without  restriction. 

Pmladelpkia  <&  S.  Steantship  Co.  v.  Pennsvt- 
mnia,  123  U.  S.  338  (30  L.  ed.  1301).  See  also 
Hobbins  v.  Shelby  (Jo.  Taxing  Dist.  120  U.  S. 
498  (80  L.  ed.  606):  Mbbiie  Co.  v.  KimbaU,  lOa 
U.  S.  807  (26  L.  ed.  289). 

The  only  way  in  which  commerce  between 
the  States  can  ha  le^ritimately  affected  by  state 
laws  is  when,  by  virioe  of  its  police  power, 
and  its  jurisdiction  over  persons  and  property 
within  its  limits,  a  State  provides  for  the  se- 
curity of  the  lires,  limbs,  health  and  ctmifort 
of  persons,  and  Um  protection  of  tnoperty. 


oommeroe  Is  exolualve  when  Its  aubjeota  are  oa- 
tloiial  In  obaTBoter,  or  admit  of  only  one  uniform 
system  or  plan  of  reirulatloD.  Robbins  v.  Shelby 
Co.  l^ixlnR  Dist.  ISO  n.  S.  469  (80  L.  ed.  BHJ ;  Fhlla- 
delpbla  A  S.  Mail  Steamship  Co.  v.  Pennsylvania, 
IS  U.  8.  SS6  (BO  L.  ed.  1200}:  Ksols^  v.  lUlnois  Cent. 
^  Go.  18  Ted.  Bsp.  151. 

Ite  power  la  not  restricted  by  state  authority. 
Pembina  Consolidated  Silver  Kin.  tc  UlUlnff  Co.  r. 
Penosylvanla,  185  U.  8. 181  (31 L.  ed.  flSU). 

11a  power  to  regulate  adapts  Itself  to  the  new  de- 
velopments of  time  and  drounutanoes.  Peosacola 
Teleff.  Co.  v.  Western  U,  Teles.  Co.  09  U.  S.  1(24  li- 
ed. 708);  1  Desty,  Tazn.  S14. 

And  it  comprehends  all  those  general  laws  of  In- 
ternal  regulation  and  proteotloD  of  alt  property  in 
the  State,  Its  power  in  these  respects  being  supreme. 
Bx  parte  Hhrader.  88  Cal.  £79;  Philadelphia,  W.  &  B. 
R.  Co.  V.  Bowers,  4  Houst.  508;  Doeton  Beer  Co.  v. 
Hassaohusetts,  97  U.  S.  86  (24  L.  ed.  980);  Munn  v.  II- 
lln<rfs,  M  IT. &Ur  (SI  L-ed.  911;  Toledo,  W.  ft  W.  B. 
Co.  V.  JaoksooTille,eTIU.8r:  Davto  v.  Cratral  B.* 
Bkg.  Co.  17  Ga.  828 ;  Late  View  v.  Boee  Hill  Ceme- 
tery Co.  70  111.  191:  Daniels  v.  Hllgard,  77  lU.  64(^ 
Boyd  v.  Alabama,  H  U.  8.  Oifi  (24  L.  ed.  80S}:  Slaugb- 
teiwHoaBeCuee,88ir.S.  MWall.  6>  (21 L.  ed.  IM); 
Bartemeyer V.Iowa, 85 U.S.  18  WalL  laBfltt  L.  ed. 
99);  t  Desty,  Taxn.  1877. 

Poioer  of  Connrets  erdiwltM. 

The  fact  that  Congress  has  never  regulated  com- 
merce does  not  give  to  the  States  the  power  to  do 
so.  Com.  V.  Pbnadelphiaft  B.  B.  Co.  1  Pearson  (Pa.) 
8TV:  Desty,  Fed.  Const.  292. 

The  non-exercise  of  the  power  In  respect  to  the 
regulation  of  commerce  between  the  States  Is  equiv- 
alent to  a  'declaration  that  such  commeroe  shall 
1>e  free  from  any  reetrlctlODS  or  impositions.  Wel- 
ton  T.  Missouri,  SI  U.  B.  276  (23  L.  ed.  347>;  Brown  v. 
Houston,  114  U.  S.  6S2  (20  L.  ed.  257);  Gloucester 
Ferry  Co.  v.  Pennsylvania.  114  U.  8.  196  (29  L.  ed. 
168);  Flokard  v.  Pullmaii  Soutbom  Car  Co.  117  U.  8. 
M (IS  I«.  ed.  7S5};  Wabash,  8t.Ii.  ftp.  B.  Co.  v.  mi- 
nolB,  118U.aS67  (80  L.  ed.  M«;  Walling  T.UIch- 
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igon,  lis  U.  8. 446  (SO  Ih  ed.  891);  Corson  v.  Uaxy- 
land.  UO  U.  8.  BOB  <80  L.  ed.  899);  HaU  v.  DeCnlr.  96 
U.&485(24X..  ed.647);  Hannibal  ftSt  J.K.OO.  t. 
Husen.  05  C.  S.  465  <2iL.  ed.  587); Smith y.  Alabama. 
124  U.S.  460  (31  L.ed.  GOO). 

Any  re^rulation  of  the  subject  by  the  States,  ex- 
cept in  matters  of  local  concern  only.  Is  repugnant 
to  such  freedom.  GIbtKinB  v.  Odgen,  22  (T.  B.  9 
Wheat.  1,  222  (B  L.  ed.  28,  7B);  Passenger  l3Bses,  48  C. 
8.  7  How.  288, 482  (12  L.  ed.  708,  777);  Hanolbal  ft  St. 
J.  B.  Co.  V.  Huseo,  OS  U.  S.  46ft,  4BB  (84  L.  ed.  627.  G»i; 
Welton  V.  Missouri,  91 U.  8.  27B.  282  {23  L.  ed.  8(7. 
3G0);  HobUe  Co.  v.  Kimball,  102  TT.  8.  091  (2S  L.  ed. 
288);  Brown  v.  Houston,  114  U.  8.  632,  081  (20  L.  ed. 
267, 260):  Walling  v.  Michigan,  116  U.  8. 440, 4S6  Oai*. 
ed.  601, 094);  Piclcard  v.  Pullman  Soutbem  Car  Co. 
mpra;  Wabaab,  St.  L.  ft  P.  K.  Co.  v.  Illinois,  118  U. 
8. 557  (80  L.  ed.  2U);  Bobbins  v.  Shelby  Co.  Taztog 
Diet.  120  C.  S.  498  (80  L.  ed.  098);  Com.  v.  PhUadelfdila 
ft  B.  B.  Co.  supra;  Desty,  Fed.  Const  2BK. 

Any  legislation  of  a  State,  although  In  pursuance 
of  an  acknowledged  power  reserved  to  tt,  which 
conflicts  with  the  actual  exeroiae  of  the  power  of 
Congress  over  the  subject  of  commerce,  must  give 
way  before  the  supremacy  of  the  nattonal  author- 
tty.  Smith  V.  Alabama,  tS4  U.  a  405  (81 L.  ed.  fiOS). 

Where  a  state  statute  invades  the  domain  ot  leg- 
islation belonging  exoluslrely  to  Congress  it  Is 
void.  Henderson  v.  New  York  City,  92  U.  8. 2S9  (23 
L.  ed.  548).  Bee  Sinnot  v.  Davenport,  68  D.  8.  2e 
How.  227  (19  Ii.  ed.  248);  Blanchard  t.  The  Martha 
Washington.  1  our.  478 :  Ae  Ah  Fong,  8  Bawy.  146. 

So  state  statutes  imposing  obstacles  or  burdena 
on  Interstate  commerce  are  in  conflict  with  the 
Constitution  of  the  United  States,  and  are  void. 
HaU  T.  De  Cnfr,  05  U.  S.  488  (2*  L.  ed.  548);  Welton  t. 
Mtssourl,  91 U.  S.  2n  (28  L.  ed.  350);  OouncU  Bluffs 
V.  Kansas  City.  St.  J.  ft  C  B.  R.  Co.  45  Iowa,  888. 

Commerce  tncivdea  tramportotfon  and  intertottne. 

The  term  "commeroe"  includes  everything  re- 
lating to  the  subject  of  Intercommunication.  Qib- 
boiwv.Ogden,au.8.9Wbeat.l  (BL.  ed.  »:  Un 
Sing  V.  Washburn,  20  Cal.  084. 
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1899.   State  or  LmrAirA,  ex      Oorwin,  t. 

Jtobbim  V.  8hdby  Co.  Taxing  Dist.  mpra. 

The  police  power  is  geneially  said  to  extend 
to  making  regolationa  promonTe  of  domestic 
order,  morals,  health  and  safety. 

Hannibal  tft  St.  J.  R.  Gt?.  v.  Mu»en„95  U.  B. 
470,  471  (34  L.  ed.  630);  Thorpe-v.  Rutland  A 
B.  R.  Co.  27  Vt.  149;  Salzenttein  v.  Mavis,  91 
ni.  801. 

Transportation  is  essential  to  commerce,  or 
rather  it  is  commerce  itself,  and  every  obstacle 
to  It,  or  burden  laid  upon  it  by  legislative  au- 
thority, is  regulatioa.  Even  this  is  forbidden. 
Huch  less  is  entire  ptohtljition  of  traaapor- 
tation  allowed. 

Hannibal  db  St.  J.  R.  Co.  v.  Hvten,  95  U.  S. 
470(24  L.  ed.  529);  Caee  of  the  State  Freight 
Tax,  82  U.  S.  15  Wall.  333  (21  L.  ed.  146>; 
Ward  V.  Maryland,  79  U.  8.  13  Wall.  418  (30 
L.  ed.  440);  WetUm  v.  Miuowii,  01  U.  S.  276 
(SS  L.  ed.  847);  Sendenon  v.  Im>  Tork  City, 
02  U.  8.  259  (28  L.  ed.  648);  Chy  TAtng  v.  Free- 
man, 93  U.  8.  275  (28  L.  ed.  550);  State  v. 
Saunders,  19  Kan.  127;  West  Virginia  Transp. 
Co.  v.  Volcanic  Oil  &  Coal  £J).  5  W.  Va.  882. 

'Natural  gas  is  property.  Artiflclal  iUumi- 
□ating  gas  is  personal  proper^  and  the  sub- 
ject of  larceny. 

Cbm.  T.  iSiaw,  4  Allen.  908. 

Natural  gas  is  freight,  and  a  company  mining 
and  piping  it  is  in  the  same  position  as  a  com- 
pany manufacturing,  and  tubing  illuminating 
gas. 


Commerolal  Interooarse,  as  interstate  oommuni- 
oatlon  teteffrapb.  Is  a  iwrt  of  oommerae.  West- 
em  v.  IMesr.  Oo.  V.  Texas,  106  IT.  8.  «S6  A6  L.  ed. 
10«). 

Commerce  refers  to  transportation  and  traffic,  In- 
teroonne  and  narlsatlon.  Lord  v.  Qoodall  Steam- 
ship Co.  lOS  U.  B.  5a  (Se  L.  ed.  SBM);  Seatr,  Ved. 
Const.  £91. 

Transportation  Is  an  eesantlaJ  element  of  oom- 
merce,  inoludlnv  transportation  of  freight  and 
panengers  between  the  ^tes.  or  with  ftnrelip^ 
countries.  Keelser  v.  nUnols  Cent.  R.  Co.  18  Fed. 
Bep.  161 ;  Indiana  v.  FuUman  Palaoe  Car  Co.  11 
Bias.  G01;  Lord  v.  Ooodall  Steamship  Co.  «upra;  New 
York  V.  Compagnte  Q^n^rale  Transatlactique,  107 
r.  8.  W  (87  L.  ed.  868), »  Blatohf.  296;  Head  Moner 
Ouea,18Ted.Bep.  196;  ^olflo  Coast  Steamship  Co- 
V.  CaUfomla  B.  Conua.  18  Fed.  B^.  10:  Sweatt  v- 
Boston,  H.  ft  R  B.  Co.  8  Cliff.  ;  Clarke  v.  Phila- 
delphia, "W.  ft  a  B.  Co.  4  HouBt  158. 

The  transportation  of  property  Is  a  oonstituent 
part  of  oommeroe,  and  a  tax  on  property  la  transit 
from  State  to  State  is  a  reerulatloa  of  commerce 
and  cannot  constitutionally  twlmposed understate 
authority.  State  v.  Carrigan,  89If.  J.L.  ST:  BrleB. 
Co.  T.  State,  31  N.  J.  L.  581. 

Any  regulation  of  transportation,  whether  on  the 
high  seas,  lakes,  rivers  or  railroads,  or  other  arti- 
ficial channel  of  Interstate  commerce,  operates  as  a 
r^ulatlon  of  oommeroe  within  the  meaning  of  the 
Constitntlon.  Council  Bluffs  v.  Kansas  City,  St.  J. 
&  C.  B.  B.  Co.  46  Iowa,  888. 

A  corporation  engaged  in  the  removal  of  petro- 
leum Is  a  transportation  company.  Columbia  Con- 
duit Co.  v.  Com.  90  Pa.  307. 

A  Statute  of  a  State,  Intended  to  regulate  or  to 
tax.  or  to  impose  any  other  restriction  upon  the 
transmission  of  persons,  or  property  or  telegraphic 
measagee  from  one  State  to  another,  Is  not  wUhln 
that  class  of  legislation  which  the  States  may  en- 
'  act  Id  the  absence  of  legislation  by  Congress;  and 
such  statutes  are  void  even  as  to  that  part  of  such 
transmlSBion  which  may  be  within  the  State. 
6L.R.  A. 
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Carothffre  v.  PhOad^nMa  Oo.  11  CwA.  Itep. 
48,  118  Pa.  468. 

Whenever  a  commodity  has  begun  to  move 
as  an  article  of  trade  from  one  Blate  to  another, 
commerce  in  that  commodity  between  the 
States  has  begun. 

The  Daniel  Ball,  77  U.  8.  10  Wall  667  a» 
L.  ed.  999):  Kidd  v.  Aorwn,  128  U.  8.  1-86 
(33  L.  ed.  346-853). 

The  transportation  of  property  from  one 
State  to  anoUier  is  a  branch  of  interstate  com- 
merce. 

Hannibal  A      J.  R.  Oo.  v.  Evaen,  06  U.  S. 

469  (34  L.  ed.  630). 

As  the  police  power  of  the  Stale  in  its  ranpe 
comes  very  near  the  fleld  committed  by  the 
Constitution  to  Congress,  it  is  the  duty  of  Uie 
courts  to  guard  vigiluitly  against  any  intrusion. 

Hannibal  A8t.  J,  R,  Oo.  v.  Huaen,  06  U.  S. 
474  (34  L.  ed.  591). 

Elliott.  Oh.  J.,  delivered  the  opinion  of 

the  court: 

At  the  last  session  of  the  General  Assembly 
several  Acts  were  passed  upon  the  subject  of 
mining,  using  and  disposing  of  natural  gas. 
The  validity  of  one  of  these  Acts,  that  of  March 
9,  1889,  is  assailed  upon  the  ground  that  it  con- 
travenes the  provisions  of  the  Federal  Consti- 
tution. The  first  section  of  the  Act,  which  is 
here  the  direct  subject  of  controversy,  read  thus: 

"  Section  1.  Be  it  enacted  by  the  General 


Wabash.  St.  L.  ft  P.  R.  Co.  v.  IlllnoJs,  118  U.  S.  6ST 
(80I..ed.2U). 

PoHcs  power  fff  State,  ref^uHaUon  of  oeeupaUon, 

The  police  power  of  the  State  Is  the  power  to 
govern  men  and  thlnga  within  the  Umlta  of  Its 
dominion.  Lloenae  Uuea,  16  U.  S.  6  How.  626  (12  L. 

ed.  2S$). 

So  occupations  requiring  speoial  r^ulatloos  are 
subject  to  the  police  power.  Cincinnati  v.  Bryson, 
16  Ohio.  628;  Nightingale's  Case,  11  Pick.  16B;  White 
V.  Kent  11  Ohio  St.  560;  Adams  v.  Somerville,  2 
Head,  868;  State  v.  Crawford,  Id.  460;  Buffalo  v. 
Webster,  10  Wend.  99;  Brooklyn  v.  Breslln,  N.  Y. 
S91;  2  Deety,  Tain.  1S78. 

Police  laws,  though  they  may  disturb  the  enjoy- 
ment of  individual  rights,  are  not.  therefore,  un- 
constitutional.  Hill  V.  Thompson,  16  Jones  ft  S.  48L 

The  appropriate  regulation  of  the  use  of  property 
is  not  a  "ttiking"  it,  within  the  meaning  of  the  Con- 
stitution. Blohmond,  F.ftF.B.Co.  v.  Blchmond. 
96  U.  8. 621  (24  L.  ed.  784). 

The  Legislature  may  prohibit  a  dangerous  busi- 
ness, as  the  Bale  of  opium,  or  may  regulate  the  sale 
of  any  commodi^,  the  use  of  which  would  be  det^ 
rimeutal  to  the  morals  of  the  people.  KIrby  v. 
Pennsylvania  B.  Co.  76  Pa.  606;  People  v.  Hawley,  8 
Mich.  880;  State  v.  Ah  Chew,  16  Nev.  60:  State  v. 
Ourney,  87  Me.  156. 

It  has  a  right  to  adopt  a  general  r^ulation  in  ref- 
erence to  Its  aflalia  which  shall  Include  Imported 
goods  equally  with  those  of  domestic  origin;  but  It 
cannot  obstruct  interstate  oommcaroe.  Bmltfa  r. 
People,  1  Park.  Cr.  Hep.  588;  Hannibal  ftBL  J.  B. 
Oo.  V.  Husen,  OS  V.  B.  478  r2(L.  ed.  681),  dlsapprovinjf 
Teazel  v.  Alexander,  68  HL  SH. 

All  regulations  of  trade  with  a  view  to  the  pub- 
lic interests  may  more  or  lees  impair  the  value  of 
property,  but  they  do  not  oome  within  the  oonstl- 
tutlonal  Inhitiition,  unless  tliey  virtually  take  away 
and  destroy  those  rights  In  which  property  con- 
sists, and  the  destruction  must  be,  for  all  substan- 
tial purposes,  total.  Munn  v.  People,  W  UL  80. 
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ABsembly  of  the  State  of  Zndiuia,  tbat  it  aball 
be  unlawful  for  any  person  or  persons,  com- 
pany, corporation  or  Toluntaiy  association  to 
pipe  or  conduct  natural  sas  from  any  point 
within  this  State  to  any  point  or  place  without 
this  State.  Any  person  or  persons,  company, 
corporation  or  voluntary  organization  now  or 
hereafter  incorporated  under  any  law  of  this 
or  any  otfaei  State,  for  the  purpose  of  drilling 
and  mining  for  petroleum  or  natural  gaa,  or 
olherwise  acquirinji  gas  or  petroleum  welis, 
and  tbe  products  thereof,  and  to  furnish  tbe 
same  to  its  patrons,  or  to  convert  such  product 
into  gas  for  illuminating  purposes  or  fuel, 
which  shall  have  entered  upon  and  acquired  by 
deed  of  conveyance,  or  appropriated  or  con- 
demned, any  real  estate  under  any  law  of  this 
State,  for  the  purpose  of  laying  its  pipe  lines, 
or  for  any  other  purpose,  which  shall  permit 
any  gas  to  be  conveyed  or  carried  through  its 
pipes  to  any  place  without  this  State,  or  for  tbe 
purpose  of  being  used  without  this  State,  shall 
forfeit  all  right,  title  and  interest  in  and  to  all 
real  estate  ao  appropriated,  conveyed  or  con- 
demned, and  tbe  pipes  laid  thereander,  and  tbe 
same  shall  revert  to  apd  become  tbe  property 
oH  tbe  persons  or  corporations,  their  faeirs,  suc- 
cessors or  assigns,  who  owned  tbe  same  at  tbe 
time  oE  such  appropriation,  conveyance  or  con- 
demnation: provided,  that  tbe  provisions  of 
this  Act  shall  not  be  so  construed  as  to  prevent 
towns  or  cities  divided  by  any  of  tbe  boundary 
lines  of  tbia  State,  and  having  a  majority  of 
the  population  of  such  cities  or  towns  residing 
within  this  State,  from  being  supplied  with 
natural  gas."   Elliott's  Supp.  ^  187S. 

On  tbe  21st  day  of  February,  18^9,  an  Act 
was  passed  declaring  that  tbe  word  "mining" 
should  be  deemed  to  include  the  sinking  of  ^s 
wells,  and  tliat  the  incorporation  of  companies 
and  tbat  tbe  subecriptions  of  stock  under  for- 
mer laws  are  legalized.  On  tbe  same  day  an 
Act  was  passed  authorizing  gas  companies  to 
extend  their  pipes  beyond  the  corporate  limits 
of  towns  and  cities.  On  the  20th  day  of  the 
same  month  the  General  Assembly  passed  an 
Act  authorizing  natural  gas  companies  to  appro- 
priate and  condemn  property.  Id.^^g  1016, 1809. 

All  of  these  Acts  were  put  In  unmedtate  ef- 
fect by  the  proper  emergency  clause. 

Tbe  appellee  8  counsel  contend  that  tbe  Act 
of  March  9,  1889,  is  invalid  because  it  is  inter- 
state commerce  legistatloD,  and  such  legislation 
must  be  exclusively  federal.  In  order  to  give 
any  force  to  this  contention,  it  is  necessary  to 
determine  at  the  outset  whether  natural  gas 
can  be  considered  an  article  of  commerce. 
With  this  preliminary  question  we  have  but 
little  difficulty.  Natural  gas  Is  as  much  an 
articleof  commerce  as  iron  ore,  coal,  petroleum 
or  any  other  of  tbe  like  products  of  the  earth. 
It  is  a  commodity  which  may  be  transported, 
and  it  is  an  article  which  may  be  bought  and 
sold  in  tbe  markets  of  the  country.  Citixent 
Gat  a  Min.  Co.  v.  BHwood,  114  Ind.  882,  14 
West.  Bep.  92;  Carothen  T.  HiiladdjAia  Co. 
118  Pa.  48H,  11  Cent.  Rep.  48;  Columbia  Con- 
duit Co.  v.  Com.  90  Pa.  808;  West  Virginia 
Tranap.  Co.  v.  Volcanic  Oil  £  Coal  Co.  5  W. 
Va.  882;  The  Daniel  Bali.  77  U.  S.  10  Wall. 
557  [19  L.  ed.  9991;  Kidd  v.  PtarBon.  128  U. 
S.  1T83L.  ed.  846]. 

The  gas  in  the  earth  may  not  be  a  commer- 
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dal  commodity;  but  when  brought  to  tbe  sur- 
face, and  placed  in  pipes  for  transportation,  it 
must  assume  tbat  character  as  completely  as 
coal  in  tbe  cars,  or  petroleum  in  the  tanks. 
We  suppose  it  clear  that  Pennsylvania  could 
not  prohibit  the  transportation  of  coal  or  petro- 
leum to  another  State,  and  there  is  no  difference 
in  principle  between  cases  where  coal  Is  tbe 
commodity  affected  and  those  in  which  tt  is 
natural  gas.  It  is  no  doubt  true  that  there  is 
a  point  at  which  a  natural  op  manufactured 
product  is  not  an  article  of  commerce;  tmt 
when  it  assumes  such  a  form  as  fits  it  for 
transportation  from  State  to  State,  it  is,  so  far 
as  tbe  law  of  interstate  commerce  is  concerned, 
transformed  into  a  commercial  commodity. 
For  tbe  purposes  of  taxation,  an  article  of 
property  may  not  be  regarded  as  a  commercial 
commodity  until  it  has  started  on  its  way  from 
one  State  to  another;  hut  property  tbat  may 
become  an  article  of  commerce  cannot  be  kept 
in  the  State  where  it  was  produced,  by  a  state 
law  forbidding  its  transportation.  Coe  v.  ErroL, 
116  U.  S.  017^  L.  ed.  7153. 

If  this  were  not  so,  then  not  only  might  coal 
or  petroleum  be  kept  within  the  State  in  which 
it  wan  produced,  but  so  migbt  corn  and  wheat, 
cotton  and  fruit,  and  lead  and  iron.  If  such 
laws  could  be  enacted  and  enforced,  a  complete 
annihilation  of  interstate  commerce  might  re- 
sult; and  it  was  to  prevent  the  possibility  of 
such  a  result  that  the  provision  vesting  exclu- 
sive power  in  the  federal  government  was 
written  in  the  National  Constitution.  State  v. 
Woo^rvff  8.  it  P.  (haeh  Co.  114  Ind.  165,  18 
West.  Rep.  811. 

The  question  as  to  tbe  extent  of  tbe  power 
of  the  State  to  control  the  business  of  mining 
is  not  necessarily  involved  in  this  controveray. 
Granting,  but  not  asserting,  that  procuring 
natural  ffia  from  the  earth  is  mining,  still,  the 
question  ot  the  power  of  tbe  State  over  tbat 
business  Is  not  so  involved  as  to  require  our 
judgment  upon  it.  Tbe  provi»ons  of  the 
Statute  are  so  firmly  interlocked  that  separation 
is  impossible.  Where  tbe  provisions  of  a  Stat- 
ute are  so  clearly  blended  that  a  separation 
cannot  be  effected  without  substituting  another 
law  for  that  intended  to  be  enacted,  none  can 
be  made  by  the  courts.  6r\gtn  v.  State,  118 
Ind.  530. 

To  authorize  the  courts  to  reject  part  and 
sustain  part  of  a  statute,  "the  two  parts  must 
be  capable  of  separation,  so  tbat  each  can  be 
read  by  Itself.  Limitation  by  construction  is 
not  separation."  j^Odmnr.  Fmnka,  120  U.  S. 
678  [80  L.  ed.  786];  Virginia  Coupon  Cam,  114 
U.  S.  269  [39  L.  ed.  186};  Trade-Mark  Utuee, 
100  U.  8.  83  [25  L.  ed.  550];  Ui>ited  Statee 
Reese,  92  U.  B.  214  [28  L.  ed.  568]. 

In  this  instance,  there  is  no  attempt  to  regu- 
late the  business  of  mining,  except  in  so  far  as 
that  business  may  be  connected  with  transport- 
ing natural  gas  out  of  the  State .  Tbe  pinapal 
ol^ect,  and.  Indeed,  it  is  not  too  muca  to  aay. 
tbe  sole  object,  of  tbe  Statute  is  to  prevent  per- 
sons  from  conveying  gas  into  another  Stotc; 
and  the  provisions  of  the  Act  as  to  the  sinking 
of  welts  is  so  bound  up  with  the  provisions  de- 
signed to  effect  the  pnoclpal  object  tbat  sepa- 
ration cannot  be  made  without  completely  de- 
stroying the  Statute,  and  substituting  another 
for  It,  by  judicial  construction. 
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Tbe  power  to  regulate  commerce  between  the 
Slates  is  exclusiTely  in  tbe  Federal  CitDgreas. 
An  action  by  Coneress  will  not  autborize  tbe 
States  to  le^late  m  matters  of  ioterstalc  com- 
merce. Wbatever  doubt  tbe  earlier  decisions 
may  bave  created,  and  certainly  there  was  for 
a  time  much  confuaioa  and  conflict,  it  is  coio- 
f^ely  temoved  by  the  recent  decisions;  and 
the  law  now  Is  that  all  legialation  In  regulation 
of  commerce  between  tiie  States  must  be  en- 
acted by  the  National  Legislature.  Transpor- 
tation of  commercial  commodities  from  State 
to  State  is  interstate  commerce,  and  tbe  State 
Legislatures  can  neither  burden-nor  restrict  It. 
Eenderton  v.  New  York  Ck'to,  82  U.  8.  2B9  [28 
L.  ed.  5481;  Ciy  Lum  T.  Freeman,  92  U.  S. 
875  [28  L.  ed.  6601;  Hannibal  cfi  8t,  .1.  B.  Co. 
T.  Husen,  95  U.  S.  470  [24  L.  ed.  5291;  Bebbins 
V.  Sket^  Co.  Taxing  JHat.  120  U.  8.  489  [80  L. 
ed.  694];  Bouman  v.  CAicago  &  N.  W.  B,  Oo. 
135  U.  8.  465  [81 L.  ed.  100];  Weatern  U.  TeUg. 
Co.  V.  Atty-Oen.  of  Tiasaachutem,  125U.  S.  580 
[81  L.  ed.  790];  State  v.  Woodnijl'a.  AB.  Coach 
tb.  aupra. 

The  power  of  the  Federal  Congress  over  all 
matters  of  interstate  commerce,  broad  as  the 
modern  decisions  declare  it  to  be,  does  not  ab- 
solutely exclude  state  legislation  touching  com- 
merce between  the  States.  Police  power  not 
delegated  to  tbe  general  government  resides  in 
tbe  states,  as  an  Inherent  attribute  of  sover- 
dgnty.  United  State*  v.  Dewitt,  76  U.  S.  9 
Wall.  41  [19  L.  ed.  5931;  StauglUer-Uouee  Cneea, 
88  U.  S.  16  Wall.  36  121  L.  ed.  894];  United 
Statee  v.  Beeae,  93  U.  S.  214  [23  L.  ed.  568]; 
8/ierIoek  v.  AUiag,  98  U.  S.  99  [28  L.  ed.  8191;  I 
Fatteraon  v.  Kentucky,  97  U.  8.  601  [24  L.  ed. 
1115];  GiHlBighU  Gaeea,  109  IT.  8.  8  [27  L.  ed. 
885];  Smith  v.  Alabama,  184  U.  8.  465  [31  L. 
ed.  608];  Naahville,  C.  <fi  8t.  L.  B.  Co.  v.  Ala- 
bama, 128  U.  8.  96  [32  L.  ed.  362]. 

Tbe  States  may,  so  long  as  tbey  do  no  more 
than  legitimately  exercise  tbe  police  power, 
l^islateupon  matters  connected  with  interstate 
commerce.  &ierUxk  v.  AUing,  mvra;  Mobile 
Co.  V.  EimbaU,  102  U.  S.  691  [36  L.  ed.  2881; 
Bmith  V.  Alabama  and  Naa/ivtUe,  O.  d  St.  L 
Jt.  Oo.  T.  AUtbama,  eupra. 

It  is  almost  impossible,  however,  in  view  of 
the  conflicting  and  confused  state  of  tbe  law 
as  declared  by  tbe  Federal  Supreme  Court,  to 
determine  what  that  tribunal,  with  which  rests 
the  ultimate  decision  of  tbe  question,  will  event- 
ually regard  as  a  legitimate  exercise  of  tbe  [w- 
lice  power  of  the  States,  since  the  doctrine  de- 
clared in  the  case  of  Western  U.  Ttieg.  Co.  t. 
Penman,  123  17.  S.  847  [SO  L.-ed.  IIST],  is 
much  more  restrictive  oi  tbe  rights  of  the 
Stales  than  that  asserted  in  Smith  v.  AlaJ)ama, 
NaahviUe,  C.  d  St.  L.  B.  Oo.  v.  Alabama  .supra, 
Munn  y  IlUnoia,  94  U.  S.  118  [34L.  ed.77],  and 
many  earlier  cases. 

But  it  Is  evident  that  the  Act  under  conddera- 
tion  cannot,  under  tbe  rule  laid  down  by  tiie 
courtof  last  resort,  bedeemedale^lativecxer- 
cfse  of  tbe  police  power.  The  Act  does  cot  as- 
sume to  provide  fortheaafeiy.health  or  comfort 
of  the  citizens;  but  its  object  is  to  prevent  the 
sinking  of  gas  wells,&nd  the  laying  of  pipe  lines, 
by  persons  who  desire  to  convey  gas  out  of  the 
State.  It  Is  not  a  regulation  of  Uie  mode  of  pro- 
curing, transporting  or  using  natural  gas  de- 
Blgned  to  secuxe  tbe  health,  sarety  or  comfort  of 
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the  citizens  of  Indiana.  Neither  in  tbe  title  nor 
in  tbe  body  of  tbe  Act  is  it  professed  to  be  tbe 
legislative  purpose  to  regulate  tbe  mode  of  pro- 
curing, transporting  or  using  natural  gas.  From 
beginning  to  end  tbe  purpose  is  plainly  and  un- 
mistakably manifest^;  and  that  purpose  is  to 
prohibit  tne  transportation  of  natural  gas  be- 
yond tbe  limits  of  tbe  State.  Tbe  Act  is  in  ef- 
fect, as  it  is  in  words,  a  legislative  prohibition 
directed  solely  against  a  designated  class  of  per- 
sons. It  is  not  tbe  mode  of  transportation 
against  whicb  prohibition  is  directed,  but  tbe 
persons  who  engage  In  the  business.  Plainly, 
too  plainly  for  denial,  tide  object  of  the  Statute 
is  to  keep  natural  gas  within  our  borders.  Its 
object  is  not  to  protect  our  citizens  from  Injury 
from  the  modeof  procuring  and  transporting  gas 
adopted  by  those  who  engage  in  the  business  of 
procuring  or  transporting  it.  The  Act  cannot  be 
taken  out  of  the  operation  of  tbe  federal  decis- 
ions upon  the  theory  that  it  is  a  valid  exercise 
of  the  police  power  resident  in  every  sovereign 
State,  for  the  theory  is  without  foundation. 

The  right  of  eminent  domain  resides  in  every 
State,  as  one  of  the  great  elements  of  sovereign- 
ty. It  was  at  one  time  held  by  tbe  Supreme 
Court  of  the  United  States  tbat  tbe  general 
government  could  not  exercise  the  right  within 
the  territorial  limits  of  a  Stale.  Pollard  v. 
Hagan,  44  U.  S.  8  How.  218-233  [11  L.  ed.  565]. 
But  this  doctrine  was  denied  In  £(M  r.  United 
Statee,  91  U.  S.  867  [28  L.  ed.  449]. 

Whether  tbe  right  of  a  State  is  or  is  not  ex- 
clusive, or  how  far  that  of  the  general  govern- 
ment extends,  is,  however,  not  material  here; 
for  there  can  be  no  doubt  that  the*right  dwells 
in  the  State.  But  whether  tbe  State  can,  by 
tbe  exercise  of  this  right,  or  by  the  denial  of  it, 
interfere  with  interstate  commerce,  is  a  ques- 
tion of  no  little  difi^lty  and  Importance. 
Happily,  we  are  spared  the  delicate  and  diffi- 
cult task  of  determining  whether  a  State  can 
delegate  the  right  of  eminent  domain  to  persons 
who  confine  their  business  exclusively  within 
the  territorial  limits  of  the  State,  and  deny  it 
to  those  engaged  in  a  business  extending  from 
State  to  State.  Tbe  language  of  the  Act  for- 
bids the  conclusion,  which  counsel  seek  to  es- 
tabtisb,  that  the  Legislature  meant  to  do  no 
more  than  deny  tbe  right  of  eminent  domain  to 
persons  desiring  to  transport  natural  gas  from 
Indiana.  Tbe  language  of  tbe  section  we  bave 
quoted  leaves  no  room  for  construction;  for, 
beyond  controversy,  its  meaning  is  that  no  per- 
son shall  be  permitted  to  transport  natural  gas 
to  another  State.  But.  if  there  were  doubt,  it 
is  entirely  banished  by  other  paxts  of  the  Act. 
In  the  title  is  written:  "An  Act  to  Prohibit 
any  Person,  Firm  or  Corporation,  Company 
or  Voluntary  Association,  Organized  under  the 
Laws  of  this  State,  or  any  Other  Slates,  from 
Piping,  or  Otherwise  Conveying,  from  any 
Point  or  Fotnta  In  this  State,  to  any  Point  or 
Points  without  the  State  of  Indiana,  any  Nat- 
ural Gas  or  Petroleum."  Tbe  third  section  of 
the  Act  prescribes  a  penalty  for  a  violation  of 
its  provisions;  and  tbe  provisions  of  this  section 
apply  to  persons  who  acquire  rights  by  pur- 
chase as  well  as  those  who  secure  rignts  by 
condemnation.  The  provisions  of  the  Act  are 
therefore  firmly  interlaced.  There  Is  a  com- 
plete and  indivisible  unity.  Tbe  unification  is 
80  tborous^  that  no  aeparation  am  be  effected; 
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and  nothing  remains  but  to  read  the  Act  as  an 
entirety,  and  as  it  is  written.  Takini;  the  Act 
as  It  is  written,  tbe  only  possible  concluaioo  is 
that  it  was  meant  to  prohibittbe transportation 
of  natural  gas  from  toe  Slate  by  any  person, 
natiual  or  artificial,  no  matter  whether  right 
to  the  gas  and  its  transportatum  is  acqiured  'by 
contract  or  by  condemnatioD. 

We  are  not  unmindful  of  the  rule  that  stat- 
utes upon  tbe  same  subject  should  be  construed 
together,  and  we  have  given  all  tbe  statutes  re- 
lating to  natural  gas  oaxeful  study.  The  only 
ooncfuslDn  which  can  he  maintamed  is,  as  an 
Investigation  has  convinced  us,  that  the  Act 
under  unmedlale  mention  ia  not  affected  by  any 
of  the  other  Acts;  for  it  is  complete  in  itself, 
and  has  a  clearly  defined  purpose,  and  that 
purpose  is  to  prohibit  gas  from  being  trans- 
ported out  of  the  State. 

It  is  not  possible  to  sustain  tbe  Act,  as  coun- 
sel endeavor  to  do,  upon  the  pilnciide  that  the 
States  may  impose  restrictions  on  foreign  cor- 
poratioDs.  We  have  more  than  once  enforced 
the  rule  that  the  Legislature  may  regulate  or 
restrict  the  business  of  foreign  corporations 
within  this  State.  Phenix  Ins.  Oo.  v.  BurcUtt, 
112  Ind.  204,  11  West.  Rep.  280;  Int.  Co.  of 
Horih  America  v.  ^ni,  lU  Ind.  281,  9  West. 
Bn).  tiSO;  V.  InM.  Oo.  of  North  AToeriea, 
lis  Lid.  8B?,  15  West  Rep.  98;  Blackmer  t. 
Boyal  Int.  Oo.  116  Ind.  2B1, 16  West  Rep.  807. 

But  we  have  not  adjudged  that  the  rule  can 
be  applied  where  It  operates  upon  matters  of 
interstate  commerce,  nor  can  we  do  so  without 
coming  in  direct  eonfiict  with  the  law,  as  de- 
daredliy  the  court  invested  with  exclusive  ap- 
pellate Jurisoictioo  of  such  ouestlonB.  The  de- 
cisions of  that  court  utterlv  demolish  tbe  theory 
cA  counsel,  that  under  the  power  to  restrict 
foreign  corporations  may  be  placed  the  right 
to  le^late  in  matters  respecting  the  commerce 
between  the  Blates.  Those  dedsions  are  abso- 
lutely concluaive. 

There  may  be,  and  doubtless  there  are,  ob- 
jections to  the  Act  not  argued  by  oounsd  nor 
aiscuased  by  ns.  One  objection  occois  to  us 
which  we  believe  It  proper  to  notice.  That 
objection  is  this:  It  is  not  in  the  power  of  the 
Legislature  to  prevent  one  citizen  from  buying 
or  another  from  selling  property.  The  rights 
of  property  are  not  subject  to  such  absdute 
Iflgislatlve  control.  It  is  unnecessary  to  deter- 
mJne  to  what  limitations  tbe  general  rule  we 
have  stated  Is  subject  for  it  is  enough  to  assert 
tbe  general  rule,  and  affirm  that  it  applies  to 
such  property  as  natural  gas,  petroleum  and 
coal.  We  can  find  no  tenable  ground  upon 
which  the  Act  can  be  sustwned,  and  we  are 
compelled  to  adjudge  it  tuvalid. 

Jv^igment  affirmM. 


James  TAYLOR,  Appt., 

EVAKSVILLE  &  Tf^E  HAUTE  R  CO. 

(....Ind.....) 
1.  A  mmatw  mechaate  1b  a  — ^j^m-ji 
■hop*  hmiwia%  entire  OMitrol  of  the  shop 


and  all  the  work  and  employ^  tborcdn,  and  hav- 
ing full  aathorlty  to  employ  and  dkioharg^  work- 
meo  and  to  select  and  chanire  maohlnerr,  whose 
duty  in  fact  fa  to  maDO^  a  distinct  department 
of  the  ma«t«r'8  buslnefls,  and  who  does  not  work 
In  the  shop  wltli  the  machloista  as  a  foreman  ordi- 
narily does.  Is  not  tbe  fellow  servant  of  a  nia^ 
chlalBt  employed  in  the  shop  wtttiln  tbe  rale 
which  retievee  the  master  from  UaUUty  tar  In- 
Jurioa  lesultliv  from  the  nesUflnnoe  of  teUow 
servants. 

S.  An  emplay«»  In  vuieaein^Mm  Mrrioito 
doesnotMBomearlak  created  by  tbenes- 
Ugeat  act  of  tbe  master's  representative  in  nuk- 
ing unsafe  work  which  he  speolfloally  orden  the 
employ6  to  perform,  although  the  work  to  whloh 
the  speoiflo  order  applies  is  within  the  general 
scope  of  the  employe's  servloe. 

(Novembw  21. 1S89.) 

APPEAL  by  plaintiff  from  a  judgment  of  tbe 
Superior  Court  for  VanderburRh  County 
sustaining  a  demurrer  to  the  complaint  in  an 
action  to  recover  damages  for  personal  injuries 
alleged  to  bsve  resulted  from  defendant's  neg- 
ligence. Beverted. 
The  opinion  sufficiently  sf&tes  tbe  case, 
Meart.  Brovmlee  A  Gndg-el,  for  appel- 
lant: 

The  complaint  alleges  that  tbe  master  me- 
chanic had  tbe  entire  control  and  managonent 
of  appellee's  shops,  engines,  machinery  Mid  tlie 
selection  and  changing  thereof,  and  of  appel- 
lee's employes;  so  that  in  the  performance  of  hia 
duties  as  master  mechanic  there  certainly  can 
be  no  question  but  that  bis  acts  were  the  acts 
of  tbe  master. 

See  Ohio  d>  M.  R.  Oo.  v.  CoUam,  78  Ind. 
261;  Krueger  v.  LouiwiUe,  N.  A.  A  0.  B.  Co, 
9  West.  Rep.  247,  111  Ind.  61;  2Thomp.Keg. 
p.  1088;  2  Rorer,  Railroads,  p.  8ffi!;  Wood. 
Mast  and  Serv.  g  486,  p.  86S,  %  450.  p.  887; 
Fhrdv.  FiUhburg  B.  Go.  110  Mass.  240;  Cap- 
per V.  LouitviOe,  E.  <fe  /«.  L.  B.  Oo.  1  West 
Rep.  287,  108  Ind.  805.  807. 

When  tbe  master,  or  one  placed  by  him  in 
charge  of  men  engaged  in  his  service,  person- 
ally assists  or  Interferes  in  the  labor  being  per- 
formed under  bis  direction  and  control,  and  Is, 
while  performing  such  labor,  or  interfering 
with  its  performance,  guilty  of  negligence  re- 
sulting in  an  injury  to  one  employed  in  such 
service,  there  is  no  sound  principle  of  law  that 
will  excuse  or  extmerate  tbe  master  from  liar 
bility. 

Berea  Stone  Q>.  v.  Srafl,  81  Ohio  St.  887.  SBl; 
Ormondv.  HoOand,  El.  Bl.  &  El.  ICS;  Shearm. 
&  Redf.  Neg.  g  89;  Wharton.  Neg.  8  i!OS. 

Memn.  John  E.  I|pleMFt  and  Edwin 
Tajvlor,  for  appellee: 

When  it  is  charged  that  tbe  master  mechanic 

ftulled  the  equalizer  out  of  place,  or  interfmd 
n  such  a  way,  by  moving  It  out  of  Its  place,  a» 
to  cause  it  to  fall,  there  is  and  can  be  but  one 
conclurion,  and  that  is.  that  the  master  me- 
chanic, fbr  the  time  being,  ceased  to  be  fore- 
man or  rqpresoitative  of  the  master,  and  ra- 
gaged  Ifi  tbe  work  of  a  common  servant,  tiiere- 


NoTa.—Z>utvo/KnKint(o use  reamnaUe  care.     ]  and  if  tlie  employmentlaa  hazardous s^vloe,  he  is 
Where  the  employment  sought  and  aooepted  Is  a  I  required  to  use  very  great  precautions  to  avoid 
dangerous  one.  It  Is  the  duty  oftheservanttoem'- 1  danger.  Union  Pao.  B.  Co.  v.  Brtea,  87  Kan.  71ft. 
else  reasonaUe  and  ordinary  eare  to  av<dd  injury;  I   UJsthedu^of  a  ssrvaDt  to  use  reascHiable  oare 
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\iy  becoming  a  co-employ6,  for  whose  oegU- 
gence  there  can  be  no  recoTery. 

See  Wood,  Mast,  and  Serv.  pp.  807.  809,  847- 
840. 

If  there  is  a  oatural  or  Deceeear^  coDnectlon 
between  the  different  classes  of  service,  such  as 
necessarily  brings  the  servants  into  contact 
with  each  other  in  the  proeecutioo  of  thcdr 
work,  they  areco-eenraots,  howevor  diasimilar 
their  occupation  may  be. 

Wood,  Mast,  and  Serv.  851,  684;  Wiffmore  v. 
Jay.  fi  Excb.  854;  Chicago  A  A.  R.  Co.  v.  May, 
106  111.  298, 290, 15  Am.  &  Eng.  R.  H.  Cas.  828, 
824;  Mo<yreY.  Wabatli,  St.  I..  A  P.  B.  Go.  85  Mo. 
508.  506,  21  Am.  &  Eng.  R.  K.  Cas.  509,  511. 
CWapiM  V.  Babbitt,  61  N.  Y.  516;  Nev&auer  v. 
New  York,  L.  S.  A  W.  B.  Co.  ^  Cent.  Sep.  66, 
101  N.  T.  607:  LouohUn  State,  1  Cent.  Rep. 
70, 105  N.  T.  159;  MeOotker  v.  Long  lOand  B. 
Co.  84  T.  77;  ABn-o  v.  Agavam.  Canal  Co. 
6  Cuah.  75;  Drinkout  v.  Ba^e  MaeA.  Worke, 
00  Ind.  423;  Indianapolit  <£  St.  L.  B.  Co.  v. 
Joiinton,  102  Ind.  852;  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Capper  r.  fjouiVBUie,  B. 
Am.t.B.Co.1  West.  Rep.  287, 108  Ind.  805; 
Pitttburgh,  V.  A  St.L.  B.  Go.  v.  Adams,  8  West. 
Rep.  887,  105  Ind.  151;  Lake  8lu)re  AM.  8.  R. 
Go.  V.  Stupak,  6  West.  Rep.  244,  108  Ind.  4; 
Brazil  A  C.  Goal  Co.  t.  Cain,  98  Ind.  283;  Co- 
lumbut  A  L  C.R.  Co.  v,  Arncld,  81  lad.  174; 
Indiana.  B.  A  W.  R.  Co.  T.  Daiieg,  8  West. 
Rep.  616, 110  Ind.  76. 

ElUtftt,  Ch.  J.,  delivQred  the  opinion  of  the 
court: 

The  ai^llant  was  a  machinist  in  the  service 
of  the  appellee,  engaged  in  work  in  its  shops  in 
the  City  of  Evansvllle,  under  the  control  of  its 
master  mechanic,  John  Torrence,   The  master 


to  inform  himself  In  reepeot  to  the  hazards  to  wblch 
be  may  he  ezpoeed;  bat  he  to  not  under  the  same 
obligation  as  a  ma^er  to  know  the  nature  and  ex- 
tent of  the  itoks,  unless  they  are  patents  HoDonald 
V.  Chloflvo,  SLP.  H.  ft  O.  B.  Co.  (HlnnJ  48  N.  W. 
Bep.8e0. 

The  risks  which  a  serrant  assumea  on  entering 
emplorment  include  the  oareleaa  acts  of  his  fellow 
servants,  Rltbough  tlie  acts  could  not  have  been 
reasonably  foreseen.  Brodeur  v.  Valley  Falls  Co. 

U  R.  I.  ,  17  Atl.  Sep.  6L  Mian.  Gen.  Laws  1S87, 

ofaap.  18,  making  ralboad  companlee  Uable  to  an 
employ^  for  Injnrlee  oauaad  by  the  neirllgenoe  of  a 
oo-employ6,  aiipllee  only  to  those  employls  en«a8red 
in  operating  the  railroads,  and  so  ezpoeed  to  the 
peculiar  dangersattending  that  buslneflB.  lavallee 
T.  fit  Fanl.  H.  ft  31.  B.  Oo. «)  Minn.  »S. 

An  eetabUshed  aaage  on  the  part  of  mglneers  of 
a  railroad,  known  and  acquleeoed  In  by  superior 
olBoetB,  to  allowflremen  to  make  short  moves  while 
the  engineer  to  not  on  the  engtne,  but  near  enough 
to  give  direotlonB,  to  suttdent  to  relieve  an  engi- 
neer from  the  oharge  of  contributory  nwUgenoe 
In  following  Buoh  custom,  although  a  rule  of  the 
road  provides  that  engineers  must  not  permit  fire- 
men to  operate  the  engines  except  when  themselves 
present  vpon  them.  Barry  v.  Hannibal  ft  Bt.  J.  K. 
Co.  98  Ha  68. 

s;riqilotf<doanot(HsuffleriAfl/neoUgvn6eQrina>(«^ 
repreaentatttm. 

To  relieve  a  prinoipal  from  reapondbUlty  for 
negligence  of  a  contractor.  Uie  latter  must  have 
full  control  of  the  work.  Washington  Natural  Oas 
Co.  V.  Wilkinson  (Pa.)  1  Cent.  Rep.  Off. 

An  employ«r,  not  mterCerlng  with  or  directing  the 
6L.a  A. 
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mechanic  had  the  entire  control  of  the  sfa^p,  of 
all  the  employes  therein,  and  of  all  work.  He 

bad  full  authority  to  ^ploy  and  discharge  the 
macbinisls  and  workmen,  and  be  had  author- 
ity to  select  and  to  change  machinery.  On  the 
2l8t  day  of  April,  1884,  the  appellee  desired  to 
inspect  the  head  of  the  equalizer  on  one  of  its 
locomotives  for  the  purpoae  of  ascertaining 
whether  the  key  couldTbe  changed,  and  Its  mas- 
ter mechanic  ordered  the  appellant  to  discon- 
nect the  equalizer,  and  remove  It  from  its 
place,  in  order  to  enable  the  master  mechanic 
to  examine  it.  While  the  appellant  was  en- 
gaged in  the  work  of  removing  the  key  of  the 
equalizer,  under  the  master  mechanic's  direc- 
tion, the  equalizer  was  negligenll^  pulled  out 
of  its  place  by  the  master  mechanic,  and  it  fell 
upon  the  appellant,  and  very  severely  injured 
htm.  The  equalizer  was  a  piece  of  iron 
weighing  200  pounds,  and  it  was  caused  to  fall 
upon  the  appellant  hy  the  negligence  of  the 
master  mechanic,  and  without  anyfaolt  on  the 
appellant's  part. 

It  is  established  law  in  this  Jniisdiction  that 
the  common  master  is  not  responsible  to  an 
employi  for  an  lojnry  caused  by  the  negligence 
of  a  co^mi^yfi.  From  this  rule,  so  long  set- 
tled, we  cannot  depart  Indiana.  B.  A  W.  R. 
Co.  V.  DaiUy,  110  Ind.  75,  8  West.  Rep.  516; 
Capper  v.  LouismUe,  E.  A  St.  L.  R.  Co.  103  Ind. 
805,  1  West.  Rep,  287;  Indiana  Car  Co.  v. 
Parker,  100  Ind.  181;  Bogard  v.  LfiuimUle,  E. 
A  St.  L.  B.  Co.  l±.  4ftl;  AttM  Engine  Work» 
T.  SandaU,  Id.  2«8. 

It  is  also  settled  that  the  fact  that  the  one  em- 
ploys is  the  superior  of  the  other  makes  no  dif- 
ference, for  the  question  is  not  one  of  rank. 
Thequestion  is.  Were  they  fellow-servants?  If 
they  were,  there  6an  be  no  recovery  against  ttie 


work,  but  contraotlng  with  othera  to  do  It,  Is  not 
re^gmnalble  for  wrongful  acts  or  negligence  of  the 
contractor.  If  the  work  to  be  done  Is  lawf  uL  Bd- 
mundson  v.  Flttiburgb,  HoK.  ft  Y.  R.  Co.  1  Cent, 
Etep.809,  111  Fa.81S;Stetev.Bniith,8NewBng.Bep. 

4in.reHe.m 

A  skilled  meohanlo,  alleging  negligence  of  the 
master  Id  not  having  a  movable  tatde  or  platform 
cooneoted  with  a  circular  saw  properly  secured  In 
plaoe,  is  chargeable  with  contributory  negligence 
If  he,  knowing  that  the  tablp  was  movable,  paid  no 
attention  to  the  mode  In  which  the  some  was  se- 
cured. Eloheler  v.  Hanggl,  M  Minn.  268. 

The  du^  of  the  master  to  see  to  It  that  the  ma- 
chinery fumlAed  for  the  use  of  hto  servants  to 
reasonat>ly  safe  does  not  extend  so  for  as  to  require 
htm  to  attend  to  the  proper  regulation  of  those 
parts  which  neeessarlly  have  to  be  adjusted  In  the 
course  of  the  use  and  with  regard  to  the  particular 
work  to  be  done,  and  the  adjustment  of  which  to 
incident  to  the  ordinary  use  of  the  machina  Ibid. 
Bee  Hunter  V.  N.  Y.  0.ftW.  R.  Co.  ante,  p.  2M. 

An  employ^  becomes  a  vfoe-princlpal  as  respects 
other  employee  only  when  he  to  Intrusted  witti  the 
performance  of  some  abaoluteaod  personal  duty  of 
the  master  himself.  Iilndvall  v. Woods  <Hlnn.>  4  L. 
R.  A.  TH,  note. 

To  hold  an  employ  Uable  for  mjnry  to  an  em- 
ploy&  resulting  from  n^llgenoo  of  a  superior  em- 
ploy6  In  oontrol  of  the  work,  the  party  must  have 
such  control  that  tiie  court  may  Justly  say  that  he 
to  a  vice-prlnolpaL  Muhhnan  v.  Unkm  E.  Co. 
2IhR.  A.19e,note.87IM.  Rep.  188. 

As  to  assuming  rtokB  of  employment,  see  Pidoock 
V.  Union  Fac.  K.  Co.  (Utah)  1 L.  R.  A.  181.  nol<.  See 
Hunter  v.  N.  Y.  O.  ft  W.  K.  Co.  ante,^.  8U. 
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master,  for  injuries  caused  by  the  negligence  of 
the  co-employfi.  Drinkmt  v.  Ka^le  Mach. 
Worla.  90  Ind,  428;  BrazU  &  C.  Coal  Go.  v. 
Gain,  98  Ind.  282;  Indiana  Gar  Go.  t.  Parker, 
supra;  Pittsburgh,  C.  <£  St.  L.  B.  Co.  v.  Adams, 
105  lud.  161,  8  "West.  Rep.  887;  MeCosker  v. 
Long  Jdand  iJ.  Cb.  84  N.  T.  77;  Crispin  v. 
Burnt,  81  N.  T.  B16;  Moora  t.  Wabash,  St.  L. 
'  (ft  P.  jB.  Oi.  86  Mo.  688,  91  Am.  &  Eng.  R  R. 

Can.  609. 

If  Torrence  was  acting  in  the  capacity  of  a 
co-employS  at  the  time  his  negligence  caused 
the  appellant's  injury,  tbia  action  cannot  be 
maintained,  although  he  was  the  appellant's 
superior,  and  had  the  right  to  retain  or  dis- 
charge blm.  An  agent  of  high  rank  may  be. 
at  the  time  an  act  is  done,  the  fellow  serrant  of 
another  employ^,  occupying  a  subordinate  posi- 
tion. Husaey  v.  Coger,  113  N.  T.  614,  8  L.  R. 
A.  559. 

If,  for  instance,  the  general  superintendent 
should  take  hold  of  one  end  of  an  iron  rail  to 
assist  an  employ^  of  the  company  in  loading  it 
on  the  car,  he  would  be,  aa  to  that  single  a 
fellow  empl<rr§,  although  as  to  other  acts  he 
might  be  tbe  representative  of  the  master. 
Where,  however,  the  agent  whose  Degligeoce 
caused  the  injury  is  at  tbe  time  in  the  master's 
place,  then  be  is  not  a  co-emplo;£,  but  a  repre- 
seDtative  of  tbe  employer.  His  breach  of  duty 
is  then  the  employer's  wrong,  for  in  such  cases 
the  act  of  tbe  representative  is  the  set  of  the 
principal.  By  whatever  name  the  position 
which  tbe  agent  occupies  may  be  called,  he  is 
the  represenlatire  of  the  master,  if  his  duties 
are  those  of  the  master;  but,  if  his  duties  are 
not  those  of  the  master,  then  he  is  no  more  than 
a  fellow-employ^  with  those  enga^ged  in  the 
ccAnmon  service,  no  matter  what  may  be  his 
nominal  rank.  Indiana  Car  Oo.  v.  Parker,  aur 
^  pra;  Plennaylvanto  Oo.  v.  Whitcomb,  111  Ind. 
213. 9  West.  Rep.  833;  Krueger  v.  LouitviUc.  N. 
A:  d  G.  R.  Go.  Ill  lud.  51,  9  West.  Rep.  247; 
Indianap^it  4b  St.  L.  R.  Go.  y.  Watson,  114 
Ind.  20,  13  West.  Rep.  885,  and  18  West,  Rep. 
882;  LouimitU.  N.  A.  &  G.  B.  Go.  v.  Sandf<yrd, 
117  ind.  865;  tVnctnnaW,  L8t.L.AC.R.  Co. 
V.  Lang,  118  Ind.  679;  FrankHn  v.  Winona  <ft 
St.  P.  B.  Co.  87  Minn.  409;  Anderson  v.  Ben- 
nett, 16  Or.  516;  Atchison,  T.  (t  8.  F.  B.  Co. 
V.  McKee,  87  Kan.  593;  Otinter  v.  Qraniteville 
Mfg.  Co.  18  8.  C.  862. 

Our  judgment  is  that,  at  the  Ume  the  appel- 
lant was  injured,  Torrence,  tbe  master  me- 
chanic, was  performioK  the  master's  duty,  and 
not  merely  the  duty  of  a  fellow  servant.  He 
WHS  in  control  of  shop  where  the  appellant 
was  working.  He  was  the  only  representative 
of  the  master  at  that  place.  Men,  machinery 
and  work  were  under  hie  control.  He  gave  the 
orders  which  it  was  the  duty  of  those  under  him 
to  obey,  and  be  alone  could  give  orders  as  the 
masters  representative.  He  gave  the  specific 
order  under  which  the  appellant  acted.  He 
did  not  join  tbe  appellant  as  a  fellow  servant  in 
doing  the  work,  out  be  commanded  it  to  be 
done.  He  was  in  the  position  of  one  exercising 
authority,  and  not  in  that  of  one  engaged,  in 
common  with  another,  in  tbe  same  line  of  serv- 
ice.  Tbe  obligation  to  make  safe  tbe  workio^- 

Slace  and  the  materials  with  which  the  work  is 
one  rests  on  the  master,  and  be  cannot  escape 
It  by  delegating  his  autbori^  to  an  agent  It 
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is  also  the  master's  duty  to  do  no  negligent  act 
that  will  augment  the  daogers  of  the  service. 
In  this  instance  Torrence  was  doing  what  the 
master 'usually  and  properly  does  when  present 
in  person,  for  he  was  commanding,  and  direct- 
ing the  execution  of  what  he  had  commanded. 
By  bis  own  act  he  made  it  unsafe  to  do  what  be 
bad  comman^d  should  be  done.  Acts  of  tbe 
master  were  thaef(»e  done  \tj  one  baTlng  au- 
thority to  perform  them,  and  the  breach  of  duty 
was  that  of  one  who  stood  in  the  master's  place. 
It  is  not  easy  to  conceive  how  it  can  be  Justly 
asserted  that  one  who  commands  an  act  to  tie 
done,  and  who  possesses  the  authori^  to  com- 
mand and  enforce  obedience  from  all  serronta 
employed  in  adlslinct  department,  by  virtue  of 
tbe  power  delerated  to  him  by  the  master,  isoo 
more  than  a  feUow  servant;  for,  in  the  absence 
of  tbe  master,  tbe  command,  if  entitled  to  obe- 
dience, must  be  that  of  the  master,  conveyed 
through  the  medium  of  an  agenL  Nor  can  it 
be  held,  without  infringing  tbe  principles  ot 
natural  justice,  that,  if  he  who  is  authorized  to 
give  the  command  makes  its  execution  unsafe, 
uie  employ^  whose  duty  it  is  to  obey  has  no 
remedv  for  an  injury  received  while  doing 
what  he  was  commanded  to  do.  Nor  do  the 
better  reasoned  authorities  justify  such  a  con- 
clusion. Tbe  decisions  are  conflicting,  it  is 
true,  but  tbe  decided  weight  of  authority  is 
that,  where  the  act  is  such  as  the  muter  should 
perform,  he  is  liable,  no  matter  by  whom  the 
duty  is  pOTformed.  "As  to  such  w;ts,"  said  the 
court  in  Ftike  v,  Awton  A.  B.  Oo.  S»N.  Y. 
658,  "  tbe  agent  occupies  the  place  of  the  cor- 
poration, and  tbe  latter  should  be  deemed 

ftresent,  and  consequently  liable  for  tbe  manner 
n  which  they  are  performed." 

In  this  instance  Torrence  was  not  a  fellow 
senrant  while  engaged  in  oommandlug  work  to 
be  done,  and  curectine  the  execution  of  the 
command,  although  If  It  bad  appeared  that  he 
was  engaged  with  the  appellant  in  doing  tbe 
work,  witnin  the  line  of  the  letter's  services,  it 
might  perhaps  be  otherwise.  "  The  true  teal," 
said  tbe  court  in  Qunter  v.  QraniteviUe  Mfg. 
Co.  supra,  "  is  whether  the  peisoo  la  question 
is  employed  to  do  any  of  the  duties  of  the 
master.  If  so,  then  be  cannot  be  regarded  as  a 
fellow  servant,  .  .  .  but  is  the  representative 
of  the  master,  and  any  negligence  on  his  part  In 
(he  performance  of  tbe  duty  of  the  master,  thus 
delegated  to  him,  must  be  regarded  as  the  neg- 
ligence of  tbe  master." 

Tbe  rule  thus  stated  goes  further  than  we  are 
required  to  do  in  this  Instance;  for  we  need  go 
no  further  than  to  hold  thst  while  engaged  in 
onlerlng  the  work  to  be  done,  and  in  supervis- 
ing  its  performance,  the  master  mechanic  rep- 
resented his  princii«il.  If,  however,  it  bad  ap- 
peared that  the  master  mechanic  was  not  tbe 
person  in  charge  of  the  men,  and  the  shop  and 
Its  equipments,  but  was,  although  a  supoior 
agent,  engaged  in  doing  the  same  general  wmk 
as  that  for  which  the  appellant  was  employed, 
it  would  be  different.  As  the  facts  appear  in 
tbe  record,  tbe  master  had  invested  the  master 
mechanic  with  full  aulbority  over  the  appellant 
and  all  others  employed  in  the  shop  under  his 
control,  thus  bringing  the  case  within  the  de- 
cision in  the  case  of  Ailat  Engine  yiforka  v. 
Bandatl,  100  Ind.  298,  whereU  was  aaid:  "  If 
the  agent  or  servant  iq)on  whom  the  power  to 
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command  Is  given  exercises  the  power,  and  fails 
to  dlecharge  the  obligation,  to  the  hurt  of  the 

servant,  Wno  Is  without  fault,  the  failure  Is  that 
of  the  maater,  and  be  muBt  respond." 

In  the  case  now  at  our  bar,  the  agent  who  had 
the  power  to  command,  and  who  exercised  it, 
himself  violated  the  duty  which  rested  upon 
him  as  the  representative  of  his  principal,  and 
by  bis  own  act  of  negligence  brought  isjuir 
upon  the  employ^  engaged  in  doing  the  work 
be  was  ordered  to  do.  Although  the  case  of 
RatcHtu  V.  Johnaan.  105  Ind.  29.  2  West.  Rep. 
390.  belongs  to  a  somewhat  different  class  from 
the  one  to  which  this  class  belonga,  still  what 
Is  there  said  as  to  the  right  of  an  employ^  to 
obey  the  directions  of  a  superior  is  applicable 
here,  and  strongiy  tends  to  support  our  conclu- 
sion. What  we  have  said  of  BaviJciru  v.  John- 
ton  applies  also  to  the  case  of  Sogers  v.  Overton, 
87  Ind:  410. 

Many  of  the  cases  go  much  further  than  we 
do  here,  for  they  assert  that  an  employ^  is  jus- 
tified in  obeying  the  orders  of  one  who  has  a 
right  to  command,  unless  the  danger  of  obedi- 
ence is  Bo  apparent  that  a  reasonablv  prudent 
man  would  not  assume  tbe  risk.  Bttmient  v. 
Hannibal  A  8t.  J.  R.  Go.  06  Mo.  207;  HvAn  v. 
Miaatmri  Pae.  R.  Go.  98  Mo.  448,  10  West  Rep. 
405;  Keegan  v.  Kavanaugh,  83  Mo.  280. 

Whether  these  decisions  go  lieyood  the  true 
line  or  not  we  neither  inquire  nor  decide,  but 
we  do  atflrm  that  the  reasoning,  io  so  far  as  it 
covoB  and  is  limited  to  a  case  such  as  this,  is 
unanswerable;  for  hen  the  master  mecluuilc 
liad  the  right  to  command,  and  he  was  the  only 
person  in  tbe  sbop  who  could  rightfully  com- 
mand, the  employes  serving  under  him.  The 
duty  of  tbe  master  mechanic,  as  it  appears  from 
the  complaint,  was  to  order  what  should  be 
done;  and  this.  It  has  been  well  decided,  is  in- 
trinsically the  master's  act,  and  not  that  of  a 
mere  fellow  servant.  3!A«AmMn  r.  Meetter,  78 
Iowa,  106;  tirann  v.  Ohieago^  B.LAP.B.O0. 
68  lows,  696. 

We  do  not  afBrm  that  an  employ^,  with  au- 
thority to  command,  may  not  be  a  fellow  serv- 
ant. On  the  contrary,  we  bold  that  one 
having  authority  to  command  may  still  be  a 
fellow  servant;  but  we  hold,  also,  that  where 
the  position  is  such  as  to  invest  tbe  employ^ 
with  sole  charge  of  a  branch  or  department  of 
tbeemployer's  business,  theemploy^,  as  to  that 
branch  or  department,  may  be  deemed  a  vice- 
principal,  while  engaged  in  givingorders  or  di- 
recting their  execution,  Chicago  <e  A.  R.  Co. 
V.  Eayt.  122  III.  869.  9  West.  Rep.  785; 
Waba»li,  8t.  L.  &  P.  R.  Co.  v.  Havk,  121  111. 
269, 10  West.  Rep.  137. 

"Where,"  it  is  said  in  a  well-considered  case, 
"  a  master  places  tbe  entire  charge  of  his  busi- 
ness, oraiiistinctdepartment  of  it,  in  the  hands 
of  an  agent,  exercising  no  discretion  and  no 
oversight  of  bis  own,  it  is  man^est  that  tbe 
neglect  of  the  agent  of  ordinary  care,  in  sup! 
plying  and  maintaining  suitable  instrumental- 
ities for  the  work  required  to  be  done,  ia  a 
breach  of  duty  for  whfch  the  master  should  be 
held  liable."  Cooper  v.  Pittiburgh,  C.  A  St.  L. 
R.  Co.  24  W.  Va.  87. 

Snbstaotially  the  same  statement  of  the  rule 
.is  made  in  MuUan  v.  PhiladUphia  db  8.  M, 
steamship  Co.  78  Fa.  26.   This  rule  applies  to 
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.the  fiase  made  by  tbe  com|dalnt  before  u^,  and 
ft  Is  that  case,  and  that  aloue,  to  which  our  dis- 
cuBfdon  is  directed,  and  to  which  our  conclu- 
sions apply.  If  it  appeared  that  the  master 
mechanic  worked  with  the  machinists  in  the 
shop  as  a  foreman  or  a  like  agent  ordinarily 
does,  we  should  have  a  different  case.  This, 
however,  does  not  appear;  for,  on  the  contraiy, 
it  does  appear  that  the  master  mechanic  was 
invested  with  sole  control  of  the  shop,  and  that 
his  duties  were  not  those  of  a  mere  workman, 
but  those  of  one  whose  duty  it  was  to  manage 
a  distinct  department,  and  to  give  orders  to  the 
machinists  and  other  employ^  as  to  the  duties 
they  shoiild  perform.  We  cannot  further 
comment  upon  the  dedaions  on  this  branch  of 
the  case  which  iTe  have  examined,  but  refer 
without  comment  to  some  of  tbera.  Bough  v. 
Texat  A  PR.  Co.  100  U.  S.  218  [25X.  ed.  612]; 
Fordy.  MteiiburffB.  Co.  110 Mass.  240;  Wiltm 
V.  WiUimantie  Linen  Go.  60  Conn.  433;  Mayhem 
V.  Sullivan  Min.  Co.  76  Me.  100;  Atehiton,  T. 
AS.  F.  R.  Go.  V.  MeEee,  87  Eau.  592;  MiaavH 
Pae.  R.  Co.  v.  Peregoy,  86  Kan.  434;  Central 
Trtut  Co.  V.  Texas  *  Si.  L.  R.  Co.  82  Fed.  Rep. 
448. 

It  is  important  to  bear  in  mind  that  the  ap- 
pellant was  performing  a  special  duty  enjoined 
upon  him  by  a  superior  whom  it  was  his  duty 
'  to  oliey.  Although  the  work  was  within  the 
:  general  scope  of  his  service,  nevertheless  he  was 
performing  it  under  a  special  order.  It  was 
therefore  a  wrong  on  the  part  of  the  agent, 
having  the  right  to  order  him  to  do  the  specific 
work,  to  increase  the  peril  of  the  service  by  his 
own  negligence.  Tbe  employ^,  acting  under 
the  specific  order,  had  a  right  to  assume,  in  the 
absence  of  warning  or  notice,  that  bis  superior 
who  gave  the  order  would  not,  by  his  own 
negligence,  make  the  work  unsafe.  Cincin- 
nati, 1.  St.  U  A  G.  R.  Go.  V.  Jxing,  118  Ind. 
679;  Coombs  v.  NetD  B^ord  Cordage  Co.  102 
Haas.  672;  Haieyy.  Case,  142  Masa.  816,  3  New 
Ene.  Rep.  688;  Goodfellow  v.  Boston,  H.  <6  E 
R.  Co.  106  Mass.  461;  Crowley  v.  Burlington,  C. 
R.  A  N.  R.  Co.  65  Iowa,  658;  Abel  v.  Delaware 
A  R.  Carnal  Co.  108  N.  T.  581,  5  Cent.  Rep. 
615;  ^agan  v.  St.  Louis,  K.  <ft  N.  W.  R.  Co.  93 
Mo.  848,  IS  West  Rep.  867;  Lewis  v.  Se(fert. 
116  Pa.  628,  9  Cent  Rep.  751. 

We  adhere  firmly  to  the  rule  declared  in  such 
cases  M  Indianapotie  A  St.  L.  R.  Co.  v.  Watson, 
114  Ind.  20,  13  West.  Rep.  385  and  18  West. 
Rep.  883;  and  Louimille,  N.  A.  A  C.  R.  Go.  v. 
Sandford,  117  Ind.  365,  that  the  employe  as- 
sumes all  the  risks  incident  to  the  service  he 
enters;  but  we  assert  that  the  rule  does  not 
apply  where  a  superior  ag«it,  representing  tbe 
master,  orders  tbe  employ^  to  do  a  designated 
act,  and,  while  the  employ^  is  engaged  in  doing 
what  he  was  specially  ordered  to  do,  that  supe- 
rior, by  an  act  of  negligence,  causes  the  em- 
ployS  to  receive  an  injury.  The  employS  in 
entering  the  service  does  not  assume  a  risk  cre- 
ated by  the  negligent  act  of  the  master's  repre- 
sentative in  makmg  unsafe  work  which  he 
specifically  orders  the  employ^  toperform.  If 
the  master  mechanic  had  been  uo  more  than  a 
co-employ£  working  with  the  appellant,  or  if 
the  appellant  had  entered  the  service  knowing 
that  the  master  mechanic  was  to  work  with 
him,  then  be  would  be  held  to  have  assumed  the 
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risk  arising  from  the  master  mecbaaic's  negli-  facts  stated  in  tbe  eomidriiit  are  sofllcleDt  to 
gence  while  woAing  or  acUi^  merely  in  tbe  compel  the  appdlee  to  aiuwer. 
capacity  of  a  fellow  serrant.   We  hold  that  tbe     Judgmmt  reverted. 


CALTFORNU  SUPREME  COURT. 


Levi  M.  EEIiLOQO  e(  al.,  Betptt., 

V. 

HOWES  €t  at..  AppU. 
<-...Cal  } 

1.  Failure  to  file  In  the  reoorder**  oMce 
a.  eoBtraet  fbr  the  eonattraction  of  m. 
boUdlns  csontraet  prtee  of  more  Uian 

$1,000,  as  required  br  Code  Civ.  Proc.,  I  118ft> ' 
makes  tbe  owner  liable  to  subooDtractors  and 
materlidmeii  for  the  Talue  of  dielr  material  and 
labor  without  regard  to  tbe  provlfdoiu  ot  the 
ooDtract  or  tbe  amount  remafaiing  unpaid  there- 
on, although  they  bad  actual  noUoe  of  such  con- 
tract and  have  not  notified  him  of  the  amount  of 
their  olaliDs. 

8.  It  ia  within  the  power  of  the  l^bgk^Aa^ 
tore  to  provide  that  the  owner  of  a 
building  ahail  be  liable  to  materlohnen 
and  laborers  for  the  full  value  of  their  material 
and  labor,  [f  he  falls  to  execute  his  contract  In  a 
certain  form  and  file  It  In  the  recorder's  ofilce, 
although  he  has  paid  tlie  contractor  Ae  con- 
tract prlce. 

8>  A  oontoact  wholly  void  Is  void  as  to 
everybodr  whoee  rights  would  be  affected  by  It 
if  valid. 

(November  7, 1886.) 

APPEAL  by  defendaota  from  a  judgment  of 
tbe  Superior  Court  for  Los  Angeles  County 
in  favor  of  plainUffis  in  an  action  to  enforce 
certaio  alleged  mechanics'  liens  for  matorlal 
furnished  and  labor  done  in  tbe  construction 
of  a  certain  dwelUng-houae.  Affimud. 

The  facta  are  aumciently  atatad  In  the  opin- 
ion. 

Metm.  Bajraea  *  Hltehell  for  appel- 
lants. 

Mmn.  Davla  ft  Tarlor  and  W.  H. 

Thomaa  for  Levi  H.  Eeflogg  and  Haltre  & 
Hansen,  respondents. 
Meaart.  Adams  A  Rhodes  and  JTohnaioa 
Borden  for  California  Door  Co.,  respond- 
ents. 

Meurt.  Johnston  ft  Borden  for  Willa- 
mette Steam-Mills  Lumbering  &  Jfanofac^r- 
ing  Co. ,  respondeota. 


Nora— Omtraefs  uAodir  votd  orewld  at  to  coorv- 
boAy. 

A  contract  Is  void  when  it  Is  without  any  legal 
effect.  Zonch  v.  PaiBooa,  8  Burr.  l?Si,  1806;  Baker 
V.  Fainter,  L.  B.  £  0.  P.  «S,  Mb  Manning  v.  Gill,  L. 
fL  18  Bq.  48B,  ISO;  Btabop.  Coot.  Ml. 

There  Is  a  dlstinotiun  betweeu  oontracta  void  be- 
tween the  immediate  parties  because  they  will  not 
be  enforced  on  grounds  of  public  poHoy.  and  con- 
traota  where  the  statute  doolarea  them  rold.  Davis 
T.  Se^y  (ICIob.)  18  West  Hep.  412. 

Contracts  which  are  void  at  common  law  because 
they  arc  against  public  policy,  like  contracts  which 
are  prohltfited  by  statute,  are  illegal  as  well  as 
void,  ibrveyv.  Merrill,  6  L.B.  A.  XOO^  180X888.1; 
Hedges  V.  Dtxon  Oo.  ST  SM.  Bep.  8H. 
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Mam.  Rejnnert,  Orflta  ft  Sejnert 

for  B.  A.  Breakey,  respondent. 

Measrs.  Barclay,  Wilaon  ft  Carpenter 
for  E.  L.  Tower,  respondent. 

Measrt.  Searboronsh  ft  Waterman  and 
Barclay.  Wilson  ft  Carpenter  for  A. 
H.  Parsons,  respondent 

Work*,  J.,  delivered  Uie  opinion  of  tbe 

court: 

This  action  was  brought  by  the  respondents, 
as  materialmen.  laborers  and  subcontractors, 
against  tbe  appellants,  to  enforce  a  lien  for 
material  furnished  and  for  labor  done  in  the 
construction  of  a  dwelling-house.  The  appel- 
lant Howes  was  tbe  owner  of  the  real  estate, 
and  contracted  with  his  co-defendant  to  con- 
struct tbe  building,  and  the  latter  contracted 
with  the  respondents  for  tbe  labor  and  material 
done  and  furnished  by  tbem.  Tbe  contract 
price  for  constructing  the  building  was  more 
than  $1,000,  and  the  contract  waa  not  filed  for 
record  as  required  by  section  1188  of  the  Code 
of  Civil  Procedure.  Tbe  respondents  had  act- 
ual notice  that  there  was  a  contract  between 
the  owner  and  hte  contractor,  and  gave  no  no- 
tice to  tbe  owner  to  withhold  payments  to  such 
contractor.  The  owner  paid  tbe  contractor  the 
greater  part  of  the  contract  price.  The 
amounts  for  which  the  respondents  claimed 
liens  exceeded  the  amount  due  the  contractor, 
and  unpaid,  assuming  tbe  contract  to  have 
been  valid,  but  were  less  than  Uie  full  contract 
price.  The  court  below  held  tbe  contract  to 
be  void,  for  the  reason  that  it  was  not  filed  for 
record,  and  that  tbe  respondents  were  entitled 
to  recover  the  value  of  the  material  furnished 
and  labor  done  by  them,  witbout  any  reference 
to  Uie  amount  remaining  unpaid  to  the  origi- 
nal contractor  by  tbe  owner.  The  only  ques- 
tion presented  and  argued  on  this  appeal  la 
whether  or  not  a  materialman  or  subcontractor 
can  recover,  beyond  the  amount  unpaid  by  the 
owner  to  the  original  contractor,  on  the  con- 
tract, where  the  same  has  not  been  recorded, 
and  wbere  oo  personal  notice  has  been  given 
by  such  materialman  or  subcontractor  to  the 
owner  to  withhold  the  payments  due  such  coQ- 


Partiee  to  a  contract  which  Is  void  as  against  put>- 
lie  policy  cannot  be  relieved,  one  against  the  other, 
on  the  ground  that  tbe  thing  contracted  for  was 
lawful  and  tienefldal  In  Itself,  and  tliat  one  baa  re- 
ceived and  retained  flie  benefit  under  it  Olo— on 
V.  Gbloago,  H.  ft  8t  P.  R.  Go.  aowa)  48  N.  W.  Rep. 
517. 

An  agreement  to  build  a  mill-dam  for  a  certain 
sum  In  gross,  the  owner  to  furnish  all  materials,  Is 
not  a  contract  of  employment  but  a  building  con- 
tract, for  tbe  breach  of  which,  by  tbe  owner's  fail- 
ure to  furnish  the  materials,  he  is  liable,  not  for 
the  agreed  price,  but  for  the  value  of  tbe  contract; 
that  Is,  the  difference  between  tbe  agreed  price  and  • 
the  ooet  of  performanoe.  Singleton  v.  Wflaon,  88 
Tenn. au. 
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tractor,  the  materiBlinan  and .  subcontractor 
bavlDg  actual  notice  that  there  was  such  a  con- 
tract. 

Counsel  for  appellants  contend,  with  much 
earn  estD ess  and  ineeDuity,  and  with  marked 
ability,  that  the  ri^t  of  we  materialman  and 
subcontractor  to  enforce  his  lien  is  limited, 
where  he  has  given  no  personal  notice  to  the 
owner  to  the  amount  remaining  unpaid  by  the 
owner  to  the  original  contractor.  They  con- 
tend, in  substance,  that,  although  the  contract 
is  void  as  between  tbe  parties  to  it,  it  is  not 
void  as  to  tbe  owner,  and  the  materialmen  and 
subcontractors;  and  there  is  a  distinction  be- 
tween an  original  contractor  and  a  material- 
man or  sabcuitractor,  in  that  the  former  has 
a  direct  lien  upon  the  real  estate  of  tbe  owner 
to  the  full  extent  of  tbe  amount  due  him,  based 
upon  the  personal  liability  of  the  owner  to 
hun,  while  tbe  latter  have  but  a  lien  in  the  nat- 
ure of  an  attachment  against  the  money  in  the 
hands  of  the  owners,  and  due  the  conttactOT, 
and  that  tbe  Legislature  had  no  power  to  make 
the  owner  or  his  property  liable  to  any  greater 
extent. 

There  ia,  perhaps,  not  a  single  one  of  these 
piopositioos  that  is  not,  to  some  extent,  sup- 
ported hy  some  decision  or  dictum  of  this 
court.  The  question  is  therefore  wbether  these 
decisions  or  dicta  are  aiiplicahle  to  the  present 

ftrovisions  of  the  Mechanics'  Lien  Law,  and, 
f  BO,  whether  they  are  such  as  should  control 
us  in  the  interpretation  of  such  provisions. 
The  present  Code,  so  far  as  it  affects  this  ques- 
tion, provides;  "Incase  of  a  contract  for  tbe 
work  between  tbe  owner  and  bis  contractor, 
the  lien  shall  extend  to  tbe  entire  contract 
mice,  and  such  contract  shall  operate  as  a  lien 
in  favor  of  all  persons,  except  tbe  contractor, 
to  the  extent  of  the  whole  contract  price;  and, 
after  all  such  liens  are  satisfied,  Uien  as  a  lien 
for  any  balance  of  the  contract  price  in  favor 
of  tbe  contractor.  All  such  contracts  shall  be 
in  writing  when  tbe  amount  agreed  to  be  paid 
thereunder  exceeds  $1,000  and  shall  be  sub- 
scribed by  the  j^rties  thereto,  and  shall,  be- 
fore the  work  is  commenced,  be  filed  in  the 
'  office  of  the  coun^  recorder  of  the  county,  or 
city  and  county,  where  the  property  is  situated, 
who  shall  receive  $1  for  such  filing;  otherwise 
they  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  thereto; 
and  in  such  case  the  labor  done  and  materials 
furnished  all  persona  aforesaid,  except  the 
contractor,  shall  he  deemed  to  have  been  done 
and  fumi^ed  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  lien  for  the  value 
thereof."   Code  Civ.  Proc.  §  1188. 

Again:  "No  payment  made  prior  to  the 
time  when  the  same  is  due,  under  the  terms 
and  conditions  of  the  contract,  shall  be  valid 
for  Uie  purpose  of  defeating,  diniinishiog  or 
discharging  any  lien  in  favor  of  any  persrai  ex- 
cept the  contractor;  but,  as  to  such  liens,  such 
payment  shall  be  deemed  as  If  not  made,  and 
shall  be  applicable  to  such  liens,  notwithstand- 
ing the  contractor  to  whom  it  was  paid  may 
thereafter  abandon  bis  contract,  or  be  or  be- 
come indebted  to  the  owner  in  any  amount, 
for  damages  or  otherwise,  fornonpdrformauce 
,  of  his  contract  or  otherwiae.  ...  All  auch 
'  contracts  and  alterations  thereof  as  do  not  con- 
form suhatantlally  to  the  proviaionB  of  thisaeo- 
6J«.a  A. 


tion  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  tbereto; 
and  in  such  case  tbe  labor  done  and  materials 
furnished  by  aU  persons,  except  tbe  contractor, 
shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  Instance  of  the  owner, 
and  they  shall  have  a  lien  for  tbe  value  thereof. 
Any  of  tbe  persons  mentioned  in  section  1183, 
except  the  contractor,  mny,  at  any  time,  sive 
to  tbe  owner  a  written  notice  that  they  have 
performed  labor  or  furnished  materials,  or 
both,  to  the  contractor,  or  other  person  acting 
by  authority  of  the  owner,  or  that  they  have 
agreed  to  do  so,  stating  in  general  terms  the 
kiad  of  labor  and  materials,  and  the  name  of 
tbe  person  to  or  for  whom  Hx  same  was  done 
or  furnished,  or  both,  and  the  amount  in  value, 
as  near  aa  may  be,  of  that  already  done  or  fur- 
nished, or  both,  and  of  the  whole  agreed  to  be 
done  or  furnished,  or  both.  .  .  .  Upon  such 
notice  being  given,  it  shall  be  the  duty  of  the 
owner  to,  and  he  shall,  withhold  from  his  con- 
tractor, or  from  any  other  person  acting  under 
such  owner,  and  to  whom  by  said  notice  the 
said  labor  or  materials,  or  both,  have  been  fur- 
nished or  agreed  to  be  furnished,  all  money 
due  or  that  may  become  due  to  such  con- 
tractor, or  other  person,  or  sufficient  of  such 
money  to  answer  such  claim,  and  any  lien 
that  may  be  filed  therefor  for  record,  under 
this  chapter,  including  costs  and'  counsel  fees 
provided  for  In  thb  chapter,  until  such  notice 
18  by  writing  withdrawn;  and  all  money  paid 
thereafter  by  the  owner  to  the  contractor,  or 
such  other  person,  while  such  notice  is  in 
force,  shall,  for  the  purposes  of  all  liens  of  all 
persons,  except  that  of  Uie  contractor,  be 
deemed  a  payment  prior  to  the  time  the  same 
was  due,  within  the  meaning  of  and  subject  to 
tbe  provisions  of  this  section."   Id.  §  1184. 

It  has  been  held  in  a  number  of  cases  under 
earlier  statutes  that  a  subcontractor  or  material- 
man could  enforce  his  lien  only  to  the  extent 
of  the  contract  price  remaioinir  unpaid,  and 
that,  too,  under  statutes  providing  that  sub- 
contractors should  haves  lien  "regardless of 
the  claim  of  the  contractor  against  vae  owner," 
or  that  the  lien  should  inure  "to  the  extent  of 
the  contract  price,"  and  "whether  done  or  fur- 
nished at  the  instance  of  the  owner  or  his 
agent;"  and  "that  the  contractor  should  be 
deemed  such  agent,  and  that  tbe  lien  should 
not  be  affected  by  tbe  fact  that  no  money  was 
due  tbe  contractor."  Counsel  for  appellant 
have  iDdusbrioualy  gathered  up  and  dted  these 
earlier  statutes,  and  the  cases  decided  under 
them.  We  cite  them  here  more  as  showhig 
tbe  course  of  legislation  and  its  judicial  con- 
struction and  interpretation  on  this  subject 
than  because  of  tfaefr  bearing  on  the  question 
now  presented.    Stat.  1850,  p.  311;  Stat.  1855, 

g.  156;  Stat.  1856,  p.  208;  Stat.  1858,  p.  326; 
tat.  1863,  p.  884;  Stat.  1866,  p.  689;  Code 
Civ.  Proc.  (1880)  §  1188;  Deering-s  Code  Olv. 
Proc.  §  1188;  Stat.  1887,  p.  152;  Ca/uMm  v.  Law, 
6  Cal.  295;  Snotela  v.  Jooet,  18  Cal.  620;  Me- 
Alpin  V.  Duncan,  16  Cal.  126;  Boioen  v.  Au- 
brey,  32  Cal.  566;  Dare  v.  Beltera,  27  Cal.  588; 
Benton Y.  C!on%,  49Cal.  185;  Lattonv.  HOaon, 
11  Pac.  C.  L.  J.  680;  WhiUiery.  Hester.  64 
Cal.  283;  ffDonnett  v.  Ktamer,  66  Cal.  868; 
WUmn  V.  BarnarA,  67  Cal.  439;  Wij^Stu  v. 
BH^,  70  Cal.  4S7. 
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It  will  be  observed  lhat  all  of  these  cases,  so 
fax  as  they  bold  that  the  lien  of  a  subcoo- 
tractor  shall  ooty  extend  to  the  money  unpaid 
on  the  original  coQtract,  are  cases  in  which  the 
contract  between  the  owner  and  subcontractor 
was  vnlid,  and  eacb  and  all  of  them  are  based 
upon  the  theory,  which  we  fully  approve, 
that,  vhere  there  is  a  valid  contract  between 
the  owner  aDd  contractor,  sucli  contract  is  the 
measure  of  the  owner's  liability,  and  that,  in 
the  absence  of  notice  from  the  subcontractor 
of  his  claim,  a  payment  bv  the  owner  in  a>n- 
formity  to  the  contract  will  relieve  him  to  that 
extent  from  any  claim  or  lien  by  the  subcon- 
tractor. This  is  so  under  the  present  Statute, 
and  thus  far  the  cases  cited  are  applicable  to 
the  present  Statute,  and  no  further. 

Counsel  insist  that  there  is  but  one  additional 
requirement  under  the  preseDt  Statute,  viz., 
that  the  contract  shall  be  filed  in  the  recorder's 
office,  and  that  such  a  requirement  does  not 
affect  the  principle  laid  down  in  the  cases  de- 
cided under  former  statutes,  especially  in  this 
case,  where  it  appears  that  the  subcontractors 
bad  actual  notice  of  the  existence  of  the  con- 
tract, which  was  in  all  respects  in  conformity 
to  the  Statute.  In  this  contention  counsel 
overlook  what  we  regard  as  the  most  material 
addition  to  the  statute  by  the  last  amendment, 
viz.,  that  if  the  contract  is  not  executed  as  re- 
quired by  the  Statute,  and  filed  in  the  re- 
corder's office,  it  shall  be  void,  and  no  recovery 
shall  be  had  thereon  by  either  party.  In  onr 
judgment  this  provision  of  the  Statute  takes 
away  entirely  the  basis  upon  which  it  was 
held  under  earlier  statutes  that  the  subcon- 
tractor could  not  recover,  viz.,  that  the  owner 
could  not  be  compelled  to  pay  more  than  he 
had  contracted  to  pay,  or,  in  other  words, 
eotild  not  be  oompellea  to  pay  twice  for  the 
same  tbfn^.  Tills  cannot  be  so  under  the 
present  Statute,  where  hla  contract  Is  not  re- 
corded. The  contract  cannot  be  the  measure 
of  his  liability,  because  there  is  no  contract. 
He  cannot  pay  the  contractor,  and  thereby  re- 
lieve himself  from  liability  to  the  subcon- 
tractor, because,  the  contract  heinff  void  as  be- 
tween him  and  the  contractor,  he  is  not  liable 
to  tbe  latter,  and  has  no  right,  as  between  him 
and  the  subcontractor,  to  pay  such  contractor. 
The  Statute  is  too  plain  on  this  point  to  need 
construction.  It  not  only  provides  that  the 
contract  shall  be  wholly  void,  and  that  neither 
party  shall  recover  thereon,  which  must  have 
been  provided  wholly  for  the  protection  of  sub- 
con tractors,  laboren,  etc.,  but  in  order  tomalce 
this  fact  doubly  plain  it  further  provides  that 
"the  labor  done  and  material  furnished  by  all 
persons  aforesaid,  except  the  contractor,  shall 
be  deemed  to  have  been  done  and  furnished  at 
the  personal  instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  value  thereof."  In 
other  words,  the  subcontractors,  laborers  and 
materialmen  shall  have  tbelr  lien  precisely  as 
if  no  contract  had  ever  been  made  between  the 
owner  and  contractor,  and  tbe  material  had 
been  furnished  and  work  done  for  the  owner 
at  his  special  instance  and  request. 

But  counsel  say  the  Le^slature  had  no  power 
to  provide  for  anv  such  liability  on  the  part  of 
the  owner,  and  tbis  court  has  so  decided.  We 
do  not  so  understand  it  It  has  been  held,  as 
we  have  said,  and  very  properly,  that  wbere 
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there  is  a  valid  contract  tbe  owner  cannot  be 
compelled  Co  pay  more  than  he  has  contracted 
to  pay,  unless  he  is  notified  of  tbe  claims  of 
subcontractors  before  payment  to  the  contrac- 
tor. But  that  is  not  this  case.  Here  there  was 
no  contract.  If  tbe  Legislature  had  the  power 
to  say  to  the  owner,  "If  you  pay  the  contrac- 
tor, after  notice  from  the  subcontractor  of  htm 
claim,  you  shall  still  be  liable  to  the  latter,"  It 
has  the  undoubted  right  to  say  to  him,  "If  yon 
do  not  execute  your  contract  in  a  certain  form, 
and  file  it  in  the  recorder's  office,  you  shall  l>e 
liable  to  materialmen  and  laborers  tor  the  value 
ofitheir  material  and  labor."  There  is  no  hard- 
ship or  injustice  in  this  provision.  The  owner 
is  only  a>mpelled  to  pay  once  for  what  he  re- 
ceives and  retains  the  benefit  of.  He  is  not 
bound,  and  has  oo  right,  as  between  him  and 
subcontractors,  to  pay  tbe  contractor.  If  the 
contract  is  valid,  then,  under  the  present  Stat- 
ute, notice  must  be  given  of  his  claim  by  a  ma- 
terialman or  laborer,  in  order  to  reach  the 
moneys  due  tbe  contractor,  and,  if  he  fails  to 

five  such  notice,  the  owner  is  protected  bj  the 
tatute,  as  held  in  the  cases  above  cited,  decid- 
ed under  former  Statutes.  But,  where  Uicre 
is  no  valid  contract,  tbis  notice  is  unnecessary, 
because  there  are  no  payments  to 'be  stopped, 
and  tbe  Statute  itself  is  notice  to  the  own^ 
that  he  must  not  pay  lo  the  contractor. 

It  is  urged  upon  us  by  counsel  for  appellant 
that  the  contract  in  this  case  was  void  only  as 
betwMn  the  parties  to  it,  and  not  as  between 
the  owner  and  materialmen  and  iaborers.  and 
that  we  have  so  decided  in  Giant  Pmoder  Co.  v. 
San  Diego  mume  Co.  78  Cal.  198.  We  did  not 
so  bold  in  the  case  referred  to.  It  was  held  in 
that  case  that  the  contract  between  the  aubcon- 
tra  Hor  and  contractor  for  material  was  volld^ 
nutwithfltanding  the  original  contract  was  Toid 
as  between  tbe  parties  to  It.  But  tbe  opinion 
in  that  case  was  so  worded  as  to  mislead  m  thia 
respect,  and  it  is  broadly  stated  that  tbe  con- 
tract, though  wholly  void,  was  not  void  except 
as  to  the  parties  to  it.  This  could  not  be  so. 
A  contract  wholly  void  is  void  as  to  everybody 
whose  rights  would  be  affected  by  it  if  valid; 
and  hence  it  would  be  a  straoge  construction  of 
the  Statute  to  bold  tiiat  the  f  ^hue  to  file  an  in- 
strument for  record  would  render  it  void  as  to 
tbe  partis  to  it,  who  necessarily  have  notice  of 
its  contents,  and  not  affect  the  rights  of  the 
only  persons  sought  to  be  protected  by  such 
filing,  and  who  alone  could  be  affected  by  such 
failure.  Thecourt  oieant  nothing moreio  Ihat- 
caac  than  to  bobl  that  the  materiuman  was  en- 
titled to  his  lien  notwithstanding  the  contract 
was  not  filed  in  the  recorder's  omce. 

What  was  said  as  to  the  contract  remaining 
to  mark  the  extent  of  the  recovery  of  the  lien- 
holders,  etc.,  was  outside  of  the  real  question 
presented  in  the  case,  and  should  be  modified. 
The  extent  of  the  materialman's  recovery  is  not 
measured  by  the  terms  of  the  contract.  On 
the  contrary,  the  Statute  provides  in  expresa 
terms  that,  where  the  contract  la  not  recorded, 
tbe  materialman  shall  have  a  lien  for  the  vaine 
thereof.  In  case  tbe  contract  Is  not  recorded, 
the  Statute,  and  not  the  contract,  measures  the 
extent  of  his  recovery;  and  so  it  was  held  in 
80^1  them  Califomia  Lumber  Oo.  v.  SdtmiU,  74 
CM.  636. 

The  case  of  LaUon  v.  Ndten,  11  Pac  C.  L. 
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X  689,  ifl  greatly  reHed  upon  by  the  appelant. 
The  reasoDlDff  of  the  opinion  in  that  case  was 

not  concntred  in  by  a  mftjority  of  the  conrl, 
and,  so  far  as  it  may  be  construed  as  against 
the  right  and  power  of  the  Legislature  to  enact 
the  present  Slatute,  as  we  have  construed  it  in 
this  opinion,  it  does  not  meet  with  our  approval. 
It  la  extremely  difficult  to  determine  what  Uie 
views  of  the  learned  Justice  who  wrote  the  opin- 
ion were,  as  announced  in  the  opinion;  but,  as 
we  construe  his  language,  it  amounted  to  noth- 
ing more  than  has  lieen  decided  in  earlier  cases, 
that,  where  a  valid  contract  existed  between  the 
owner  and  contractor,  the  former  could  not  be 
made  liable  to  subcontractors  beyond  the 
amount  fixed  therein,  and  that  section  15,  art. 
ao,  of  the  present  Ctmatitutton  bad  not  changed 
tbatrule.  Sounderstood,  theoplnlon  is  not  in 
conflict  with  anything  we  have  said  in  this 
opinion. 

As  to  the  contention  that  the  fact  that  the  re- 
spondents had  actual  notice  of  the  existence  of 
a  contract  was  equivalent  to  the  filing  of  the 
same  in  the  recorder's  office,  this  would  be  so 
if  the  questton  were  'one  of  notice.  But  it  is 
not.  The  express  provision  of  the  Statute  is 
that,  if  tbe  contract  is  not  filed,  it  shall  be  void. 
This  being  so.  there  is  in  fact  no  contract  of 
which  the  subcontractor  is  bound  to  take  no- 
tice, and  his  knowledge  that  a  contract  was  at- 
tempted to  be  nude,  but  was  not,  cannot  affect 
his  rights. 

The  point  made  that  there  can  be  no  recov- 
ery by  a  Bubcontntctor  as  against  the  owner,  in- 
dependent of  some  contract  between  the  owner 
and  original  contractor,  is  met  by  tbe  express 
language  of  the  Statute,  that,  for  the  purposes 
of  his  hen,  he  shall  be  deemed  to  have  con- 
tracted directly  with  tbe  owner,  and  shall  have 
a  Hen  for  the  value  of  his  material.  This  brings 
bim  in  direct  contact  with  tbe  owner  as  a  con- 
tractor, and  removes  the  distinction  made  under 
former  statutes  between  those  who  contract 
directly  with  the  owner  and  subcontoictors. 
By  tbe  terms  of  the  Statute  they  become,  for 
the  purpose  of  their  lien,  original  contractors 
with  the  owner,  hut  cannot  recover  against  him 
personally.  Southern  CcUifornia  Lujnber  Co. 
T.  dekmitt,  mpra. 

The  judgment  and  order  appealed  from  are 
affirmed, 

I  concur:   Fatsrson,  J. 

Fox,  J.,  concurring: 

I  concur  in  the  cooclusion  reached  by  Mr. 
Jvttiee  Works  in  the  foregoing  opinion,  and 
generally  in  tbe  line  of  reasoning  by  which 
that  conclusion  is  reached.  I  have  no  doubt 
that  tbe  Legislature  has  full  power  to  provide 
that  where,  as  was  done  in  this  case,  an  owner 
of  real  estate,  without  tbe  intervention  of  a  con- 
tract fixingtbe  measure  of  his  liability,  proceeds 
personally,  or  tbroufrh  another  acting  with  his 
knowledge,  to  make  improvements  thereon,  he 
shall  be  Sable  to  mechanics,  laborers  and  ma- 
terialmen for  the  value  of  their  labor  and  ma- 
terial, and  they  shall  have  a  Hen  therefor.  In 
this  case  there  was  no  contract,  for  the  law  it- 
self declares  that  if  not  recorded  tbe  pretended 
COD  tract  is  "wholly  void ."  It  is  therefore  as  if 
it  hod  never  been  made,  and  fixes  no  measure 
of  liability  for  either  party,  or  for  any  purpose. 
But  after  negotiating  the  terms  of  the  contract 
6L.fi.  A. 


with  Lane,  which  was  never  completed,  and 
never  became  a  valid  contract,  Howes  permit- 
ted him  to  procure  material  and  erect  the  build- 
ing; in  other  words,  permitted  Lane  to  act  as 

his  agent  in  tbe  construction  of  tbe  building 
upon  which  these  liens  were  filed.  The  Stat- 
ute expressly  declares  that  in  such  cases  the 
subcontractor,  the  laborer  and  materialman 
shall  be  deemed, to  have  contracted  directly 
with  the  owner,  and  shall  have  a  lien  for  ttie 
value  of  bis  material  or  labor.  There  is  no 
constitutional  objection  to  such  a  provision. 
The  obligation  most  frequently  assumed  by  all 
men  engaged  in  business,  and  most  frequently 
enforced  by  the  courts,  is  an  implied  one  to  do 
the  same  thing,— to  pay  the  value  of  labor 
done  or  materials  furnished  at  the  request  of 
tbe  party  receiving  the  benefit  thereof;  and  it 
makes  no  difference  whether  tbe  request  was 
made  by  him  in  person,  or  through  one  whom 
be  had  held  out  to  the  world,  or  to  tbe  penuui 
furnishing  tbe  labor  and  material,  as  bis  ageut 
in  the  premises. 

But  it  seemsrto  me  that  the  opinion  of  Mr. 
Justice  Works  is  susceptible  of  a  construction 
which  would  enable  a  stranger  to  go  upon  the 
land  of  so  absent  or  nonresident  owner,  and, 
through  laborers  and  materialmen,  improve  him 
out  of  his  real  estate  without  his  knowledge. 
The  Legislature  has  DO  power  to  authorizesucb 
a  proceeding,  and  no  precedent  should  be  es- 
tablished which  would  sanction  it.  No  person 
should  be  entitled  to  a  lien  or  personal  judg- 
ment against  an  owner  in  any  case,  unless  he 
contracted  the  liability  in  person,  or  it  be  ^own 
that  he  had  actual  notice  in  some  form  of  the 
fact  that  his  property  was  being  improved  in  a 
manner  which  might  create  a  liability  or  lien. 
A  construction  of  the  Statute  which  would  give 
it  tbe  effect  of  creating  a  lien  where  tbe  owner 
bad  no  knowledge  of  the  improvement,  would 
render  it  unconstitutional.  In  this  case  there 
is  nopretenseof  wantof  knowledge,  and  every- 
thing shows  that  tbe  owner  had  actual  knowl- 
edge of  tbe  improvement,  and  the  law  charges 
him  with  knowledge  of  the  fact  that  there  wss 
no  contract  limiting  his  liability. 


M.  J.  DONOVAN,  Admr.,  of  Margaret  pal- 
ton,  Deceased,  et  al.,  Be^ta., 
e. 

Egbert  JUD80N,  A^. 
(....CaL„„) 

1.  Ifacontrmetflraitlietlmefbra  pa^ 

ment  agreed  upon,  but  flzes  no  time  for  dolnv 


Nora.— Actton  by  vendor  for  purchase  monei/, 
lender  of  deed. 

Whether  tender  of  a  deed  is  a  prerequisite  to  the 
vendor's  malntainlnfr  hfs  suit  Jn  equity,  is  a  ques- 
tion upon  which  the  American  decisions  are  In  di- 
rect conflict.  That  no  tender  of  a  deed  by  the 
vendor  Is  neceasary,  see  Froeson  v.  Blseell,  68  N.  f. 
168;  but  compare  Thomson  v.  Smith,  68  N.  T.  SOI; 
Church  V.  Smith,  39  Wis.  482;  De  Forest  V.  Holum, 
S8  Wis.  516;  McKenzIe  v.  Baldridge,  49  Ahu  S6i;  8 
Pom.  Eq.  Jur,  273, 

That  such  a  tender  Is  necessary,  see  Cole  v.Wriflrht, 
GO  Xnd.  896:  McOaslln  v.  State,  44  Ind.  151;  Turner  v. 
Laaelter.  27  Ark.  062:  Wakefield  v.  Johnson,  26  Ark. 
606;  Klyoe  V.  Brortea,  87  Hiss.  HH;  8  Pom.  Bq.  Jur. 
313. 
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that  which  Is  the  condition  of  the  pajment,  per- 
formance of  the  oondfUoa  k  not  a  oondttloii  pre- 
cedent to  an  action. 
S.  The  right  to  iKPlng  an  Mtliw  for 
parcha«e  money  of  land  under  a  oontraot  by 
which  one  party  airreee  to  convey,  without  fixing 
any  time  therefor,  whiie  the  other  afrrees  to  pay 
the  price  a  certain  time  after  final  Judgment  In 
hlB  favor  In  a  certain  peadlng  suit,  accrues  when 
Buoh  time  boa  expired,  although  no  conveyance  is 
made. 

(Novemlwr  £9, 188B.) 

APPEAL  by  defendaat  from  a  judgment  of 
tbe  Snperlor  Courl  for  the  City  and  Coun- 
ty of  San  Francisco  in  favor  of  plaintiffs/and 
from  an  order  denying  defendant's  motion  for 
a  new  trial,  in  an  action  to  recover  ttie  contract 
price  for  certain  land  wlilch  defendant  had 
agreed  to  purchase.  Beveraed. 
The  case  sulficieo^  appears  in  the  opinion. 
Meaara.  Pa^  A  EellB.  for  appellant: 
Where  covenants  are  mutual  and  independ- 
ent, suit  can  be  brought  by  either  party  with- 
out aveiTing  tender  or  readiness  to  perform, 
and  the  Statute  begins  to  run  when  the  obliga- 
tion matures. 

Bruce  v.  meon,  26  N.  Y.  194. 
The  covenants  in  this  case  were  independent, 
Pordage  v.  Cbfe,  1  Saund.  Campbell  v. 

Jonea,  6  T.  B.  S70;  Mattock  y.  Xingtake,  10  Ad. 
&  El.  90:  Satharp  v.  Brurul,  3  Exeb.  880; 
Bobb  V.  Mbntgoinery,'  20  Johns.  16;  Champion 
v.  WhiU,  6  Cow.  609;  Morria  v.  Sitter,  I  Denio, 
69;  Stofu  V.  Oovfr.  1  Ala.  287;  Sayre  v.  Oatp, 
4  Ark.  10;  Pern/  10  Tex.  867;  Bailey 

T.  Clap,  4  I?Rnd.  (Va.)  846;  Brwx  v.  Carter,  72 
N.  T.  616;  Goldaborovgh  v.  Orr,  21  U.  S.  8 
"Wheat.  222  (5  L.  cd.  602);  Philadelphia,  W.  <fe 
B.  R.  Go.  T.  ffoteard,  54  U.  S.  18  How.  806  (14 
L.  ed.  157);  Bill  v.  GHgAy,  85  Cal.  668. 

This  action  is  barred  by  tbe  Statute  of  Limi- 
tations. 

Tynan  v.  Walktr,  35  Cal.  684. 

Meaare.  Edward  P.  Coltt  and  Bo|per 
Johnson*  for  respondents: 

Tbe  paramount  rule  to  conirol  oonrts  in  de- 
termining wbctho:  covenants  of  this  kind  are 
dependent  or  independent,  is  tbe  intention  of 
the  parlies. 

Roberta  v.  Brett,  11  H.  L.  Cas.  868;  Bank  of 
Columbia  v.  Hagjier,  26  U.  S.  1  Pet.  464  (7  L. 
ed.  222);  'Djdd  v.  Summera,  2  Gratt.  167. 

However  Independent  covenants  are  origin- 
ally. If  nothing  is  done  bjr  tbe  party  entitled  to  : 
performance  until  after  bis  own  obligation  be- 
comes due,  by  his  own  act  he  has  waived  his 
right,  and  he  cannot  demand  performance  un- 
less be  himself  is  ready  to  perform;  that  is,  by 
m^WcT  ex  poet  faeio,  tbe  independeot  have  be- 
come dependent  conditions. 

Eili  V,  Grigaby,  86  Cal.  667;  Bank"^  Colum- 
Mav.  Hagner,  26  U.  8. 1  Pet.  465  (7  L.  ed.  S19); 
Fetaom  v.  BartUtt,  9  Cal.  168:  JMtaU  v.  DUter, 
41  Cal.  582;  Davidson  v.  Van  Pelt,  15  WIp.  342; 
Smith  V.  McClvaky,  4a Barb.  611;  Trwin  v.  Lee, 
84  Ind.  321;  Beeeher  v.  Qmradt,  13  N.  T.  1(»; 
Youmana  v.  Edgerton,  91  N.  Y.  410;  Bvant  v. 
Barria,  19  Barb.  416. 

On  peUHon  for  rehearing. 
OoDceding  that  tiie  covenants  in  this  agree- 
ment were  Independent      tbe  terms  of  tbe 
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contract  when  made,  they  only  continued  so 
up  to  tbe  instant  that  the  party  who  might  sue 
before  becomes  himself  bound  on  his  part  (o 
perform,  but  thereafter  the  two  covenants  be- 
come dependent;  and  further,  if  one  covenant 
in  an  agreement  be  Independent,  that  this  does 
not  make  tbe  other  bo. 

Irwin  V.  Lee,  84  Ind.  821. 

If  these  covenants  became  mutual  and  de- 
pendent when  the  time  for  the  payment  of  tbe 
money  arrived,  then  tbe  Statnteox  Limitatlmia 
did  not  apply  to  tbe  case. 

Brennan  v.  Ford.  46  Cal.  15,  16. 

Mrs.  Daltoo,  before  she  could  have  recovered 
her  purchase  money,  would  bavehad  to  tender 
a  deed  to  those  premises. 

Brennan  v.  Ford,  46  Cal.  16;  BiU  v.  Grigabv, 
85  Cal.  662;  Bank  of  Columbia  v.  Hagner,  20 
U.  8.  1  Pet.  455  (7  L.  ed.  219);  Grant  v.  John- 
aon,  6  N.  Y.  252;  Gutter  v.  /WW,  6  T.  R.  820, 
2  Smith,  Lead.  Cas.  7tb  Am.  ed.  17;  Bourke  v. 
McLaupkUn,  88  Cal.  197;  Bunlde  v.  Jbhnam, 
80  111.  832;  Gillim  v.  Ztennia,  4  Ind.  419;  Oo* 
V.  Hazard,  7Blackf.  406;  Robinaon  t.  Btttiour, 
42  Misa.  795, 97  Am.  Dec.  601 ;  Eoana  v.  ffarria, 
19  Barb.  421. 

Judson,  by  bis  failure  to  demand  tbe  deed 
until  his  payment  fell  due,  by  bis  own  act  made 
bis  payment  of  the  money  a  condition  concur- 
rent with  his  right  to  demand  tbe  deed. 

Beed^  v.  Otmradt,  18  K.  Y.  108;  Barroa  t. 
FHnk,  80  Cal.  489;  Otborm  v.  BUioti,  1  CkL 
887. 

Coorts  strongly  favor  the  interpretation  of 
covenants  as  dependent.  The  seller  ougtat  not 
to  be  compelled  to  part  with  his  property  with- 
out receiving  the  consideration. 

Bank  of  Columbia  v.  Homer,  28  U.  B.  1  Pet. 
466  (7  L.  ed.  228). 

If  0ie  purchaser  retains  possession  under  tbe 
contract,  he  can  do  so  only  on  the  condition 
that  he  pays  the  purchase  price  and  interest  ac- 
cording to  the  contract. 

Gatea  v.  McLean,  70  Cal.  50. 

Under  tbe  decision  in  this  case  the  defendant 
can  keep  our  land  without  payment  The  law 
will  not  tolerate  such  an  tnjostioe. 

Kirtx  V.  Peok,  118  K.  Y.  381. 

Sharpsteln,  J.,  ddlvered  tbe  oi^ion  of 

tbe  court: 

Tbe  plaintiffs,  who  sue  as  the  administrator 
with  the  will  annexed  and  devisees  and  legatees 
of  Margaret  Dalton,  deceased,  allege  that  on 
the  24tb  day  of  March,  1878,  said  Margaret 
Dallon  and  defendant  entered  Into  an  agree- 
ment in  writing,  by  which  it  was  mutually 
covenanted  and  agreed  between  them  that  the 
said  Margaret  Dalton  should  grant,  transfer 
and  convey,  without  incumbrances,  all  her 
right,  title  and  interest  in  and  to  a  certain  piece 
aud  parcel  of  land  in  said  agreement  described, 
to  tbe  said  Judson,  upon  bis  demand  and  pay- 
ment by  bim  to  tbe  said  Margaret  Dalton  of 
tbe  sum  of  $12,000,  fifteen  months  after  final 
judgment  should  have  been  entered  In  the  case 
of  I^bert  Jvdaon  v.  Pavl  Malloy,  in  tbe  District 
Court  of  the  Fourth  Judicial  District,  in  and 
for  tbe  City  and  Conntv  of  San  Francisco,  and 
that  said  Judson  sboulo  pay  interest  thereon  at 
the  rate  of  9  per  cent  per  annum  until  tlra  same 
should  be  ptid,  from  and  after  ninety  days 
from  the  entoy  of  said  final  JndgmenL  Acopgr 
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of  said  agreement  is  attached  to  and  made  a 
part  of  Uie  complaiot. 

After  recitins  in  aaid  agreemcDt  that  Uar- 
garet  Dalton  claimed  to  be  the  owner  of 
premises,  and  that  there  was  litigation  pending 
in  regard  to  the  same,  which  it  was  desirable 
to  terminate,  and  said  Margaret  Dalton  being 
desiTOiis  of  disposing  of  her  interest  in  said 
premises,  said  element  proceeds  as  follows: 
"Sow  therefore,  in  conaUeratlon  of  the  prem- 
ises herdnaftCT  menUtmed,  said  Margaret  Dal- 
ton and  said  Michael  Dalton,  parties  of  the 
first  part,  hereby  agree  to  and  with  the  said 
party  of  the  second  part  to  execute  a  deed  of 
conveyance  in  due  form  of  law,  in  favor  of  the 
said  partpr  of  the  second  part,  of  all  the  right, 
title  and  interest  of  said  Margaret  Dalton,  with- 
out incumbrances,  in  and  to  the  premises  de- 
scribed.  iie6<md.  In  consideration  of  the  prem- 
ises, said  party  of  the  second  part  agrees  to 
and  with  said  first  party  to  pay  the  said  Mar- 
garet Dalton  the  full  sum  of  |13,ti00  in  United 
States  gold  coin,  within  fifteen  months  after 
final  judgment  for  plaintiff  shall  have  been 
entered  in  the  case  of  Egbert  Judton  v.  Paul 
MaUoy  et  al. ,  in  the  District  Ciourt  of  the  Fourth 
Judteial  District  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Francisco, 
and  number  12.001;  and  said  party  of  the 
second  part  shall  pay  interest  upon  said  sum 
of  $13,000,  at  the  rate  of  9  per  cent  per  year, 
until  the  same  shall  be  paid,  from  and  after 
ninety  days  from  the  entry  of  such  final  judg- 
ment. It  is  understood  that  Judgment  is  not 
final  while  motion  for  a  new  tml  or  iqipeal 
Is  pendiog." 

It  is  further  alleged  in  the  complaint  that 
Margaret  Dalton  was,  long  prior  to  the  execu- 
tion of  aaid  agreement,  and  up  to  the  time  of 
her  de^th.  the  wife  of  Michael  Dalton;  that 
Margaret  Dalton  died  on  the  23d  day  of  June, 
1678,  withoat  executing  to  aaid  Judson  any 
conveyance  of  said  land;  that  flnil  judgment 
In  favor  of  said  Egbert  Judson  was  duly 
entered  in  said  action  of  Judson  v.  Malloy  et  al., 
and  all  litigation  therein  finally  ended,  on 
March  27,  1873. 

On  the  11th  day  of  June.  1886,  the  Superior 
Court  of  the  City  and  County  of  San  Francisco, 
sitting  as  a  court  of  probate,  by  an  order  made 
on  the  petition  of  plaintiff  Donovan,  as  admin- 
istrator, etc.,  in  the  matter  of  the  estate  of 
Margaret  Dalton,  then  pending  before  said 
court,  directed  and  authorized  said  plaintiff 
Donovan  to  make  and  execute  a  deed  of  said 
premises  to  said  defendant,  pursuant  to  the 
terms  of  said  agreement.  And  thereupon  said 
plaintifb  executed  conjointly  a  good  and  sufi3- 
cient  deed  of  said  premises  to  said  defendant, 
who  refuses  to  accept  said  deed,  or  any  deed, 
or  to  pay  said  sum  by  him  covenanted  to  be 
paid  to  said  Margaret  Dalton.  Defendant,  by 
virtue  of  said  contract,  entered  into,  and  has 
ever  since  retained,  the  possession  of  said  prem- 
ises. Wherefore  plaintiffs  demand  judgment, 
etc.  This  action  was  commenced  on  July  24, 
1886.  The  Mmplaint  was  demurred  to  on  the 
gronnd,  among  others,  that  the  cause  of  action 
was  barred  by  sections  837,  838  and  848  of  the 
Code  of  Civil  Procedure.  The  demurrer  was 
overruled,  and  the  defendant  answered,  plead- 
ing several  defenses,  among  which  is  the  plea 
that  the  cause  of  action  is  oarred  by  the  pro- 
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visions  of  section  837  and  of  section  848  of  the 
Code  of  Civil  Procedure.  A  trial  was  had,.and 
judgment  entered  In  favor  of  plaintiffs.  De- 
fendant moved  for  a  new  trial,  which  was  de- 
nied, and  from  the  judgment  and  order  deny- 
ing his  motion  for  a  new  trial  be  appeals. 

The  only  question  whidi  we  deem  it  neces- 
sary to  consider  is,  Did  the  cause  of  action 
accrue  four  years  before  the  commencement  of 
this  action  t  If  so,  it  Is  barred  by  the  provis- 
ions of  the  Code,  pleaded  by  the  defendant. 
Counsel  for  respondents  contended  that  no 
cause  of  action  accrued  against  appellant  until 
a  conveyance  of  the  interest  of  Margaret  Dal- 
ton in  tne  premises  was  executed  to  Judson; 
that  the  execution  of  such  a  conveyance  was  a 
condition  precedent  to  the  right  to  demand  the 
sum  which  he  covenanted  to  pay.  By  refer- 
ence to  the  agreement,  it  will  be  seen  that  Jud- 
son agrees  to  par  the  sam  specified  "within 
fifteen  months  after  final  judgnient  for  plain- 
tiff shall  have  been  entered  in  the  case  of 
Egbert  Judton  v.  Paul  Malloy  et  al." 

The  covenants  to  convey  and  to  pay  are  inde- 
pendent covenants.  No  time  is  fix^  for  the 
execution  of  the  conveyance.  It  might  be  exe- 
cuted before  or  after  the  time  fixed  for  the  ray- 
ment  of  the  sum  to  be  paid  h^  Judson.  Had 
it  been  executed  before  that  time,  no  cause  of 
action  would  have  accrued  for  the  recovery  of 
the  money  before  the  time  fixed  for  its  pay- 
ment. No  time  is  fixed  for  the  execution  of 
the  conveyance  and  the  case  is  clearly  within 
the  rule  stated  by  Sergmnt  Williams  in  bis 
note  to  Pitrdage  v.  Cote,  1  Wm&  Saund.  830&, 
wbich  has  been  accepted  in  England  and  in  this 
country  as  a  correct  explication  of  the  law  on 
this  question.  He  says;  "If  a  day  be  ap- 
pointed for  paymeut  of  money,  or  port  of  ft, 
or  for  doing  anv  other  act,  and  the  day  Is  to 
happen  or  may  happen  before  the  thing  which 
is  the  consideration  of  the  money  or  other  act 
is  to  be  performed,  an  actlofl  may  be  brought 
for  the  money,  or  for  not  doing  such  other  act 
before  performance,  for  it  appears  that  the 
party  relied  upon  his  remedy,  and  did  not  in- 
tend to  make  the  performance  a  condition  pre- 
cedent; and  so  it  is  where  no  time  is  fixed  for 
performance  of  that  which  is  the  consideration 
of  the  money  or  other  act." 

In  this  case  uq  time  is  fixed  for  the  execu- 
tion of  tile  conveyance  which  Margaret  Dalton 
covenants  to  execute  to  Judson.  It  is  there- 
fore clear  that  he  did  not  intend  to  make  the 
performance  of  that  covenant  a  condition  pre- 
cedent to  the  payment  which  he  covenants  to 
make  at  a  specified  time.  In  none  of  the  many 
cases  in  which  covenants  have  been  held  to  be 
independent  covenants  were  they  more  clearly 
so  than  in  tiiis  case.  We  must  ascertain,  if 
possible,  the  uftenlion  of  the  parties  from  the 
written  agreement  entered  into  between  tbem. 
But  there  is  nothing  in  the  conduct  of  the  par- 
ties, as  disclosed  by  the  record  before  us,  incon- 
sistent with  their  written  a^wment. 

In  Morris  v.  Sliter,  1  Denio,  59,  Bronson, 
Ck.  J.,  said:  "I  think  the  defendant  has 
plainly  agreed  that  he  would  pay  the  money, 
and  trupt  to  a  remedy  on  the  plaintiff's  cove- 
nant in  case  the  deed  should  not  be  duly  de- 
livered, and  he  must  abide  by  his  contract." 

In  Mattock  v.  Kinglake,  10  Ad.  &  El.  fi6, 
Littledale,  t/.,  said:  "A  lime  bein^  fixed  for 
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payment,  and  none  for  doing  that  which  was 
the  consideration  for  the  payment,  an  action 
lies  for  the  purchase  money,  without  averring 
performance  of  the  consideration." 

We  do  not  doubt  that  a  cause  of  action  ac- 
crued in  favor  of  Margaret  Dalton,  against  the 
defendant,  at  the  expitation  of  the  time  within 
which  he  agreed  to  pay  her  the  stipulated  sum 
specified  in  his  covenant.  Such  being  the  case, 
it  is  clear  that  the  action  was  barred  by  the 
provisions  of  the  Code,  above  cited,  and  that 
the  court  erred  in  its  conclusion  of  law  on  the 
finding  that  it  was  not  so  barred.  The  court 
timt  erred  tn  ovemillBg  the  demurrer  to  the 
oomplabit  for  the  reason  that  it  did  not  ttate 
facts  sufficient  to  constitute  a  cause  of  action. 

Judgment  and  order  reverted,  and  cauae  re- 
tnanded,  witA  direetiont  to  ike  eourt  betoa  to 
enter  Judgment  for  the  defendant. 

We  concur:  Thoratcm,  J.;  MeFar* 
land./. 

Petition  for  rehearing  in  bank  dented. 


Se  Gershom  P.  JESSUFS  ESTATE.  . 
(....CW....J 

"Held,  revarstagf  th*  Jodcmant  of  the 

eoort  below: 

(a)  That  the  eourt  had  Joriedletiim,  In 
prooeedloga  had  under  theorticle  of  the  Oode  pro* 
TldtDir  for  partial  dlstrlbuCioo,  to  hear  and  deter- 
mine a  question  of  oontested  hefrsblm  Jvkiee  FOx 
boldlnff,  per  contra,  that  the  court  has  no  Juris- 
diction to  hear  and  determine  auoh  a  question, 
prior  to  the  time  when  the  estate  oomea  up  In  reg- 
ular oourae  Of  adminiatntiOD  for  final  dlstrlbu* 
tloD.  nnkes  It  be  nuder,  and  In  prooeedtniw  oon- 
ducted  In  acoordatjoe  with,  the  provtslotts  of 
secUoD  1064,  Code  Civ.  Proo. 

<b)  ThB.t  a  statement  of  eonna^  in 
the  conree  of  arg^nment*  to  the  effect  that 
he  has  no  doubt  t^e  court  will  hold,  from  the  rul- 
Ingi  ohnody  made  and  the  e  videnoe  adduced,  that 
tlM  fact  of  paternity  la  established,  does  not 
amount  to  an  admission.  In  the  cause,  of  the  fact 
of  paternity,  binding  upon  the  parties. 

(0  That  letter*  fimaths  mother  of  an 
illeglttmate  tbOd  to  Urn  nnne  may  be 
admitted  in  evidence  for  the  purpose  of  show- 
ing her  assent  to  the  disposition  tiiat  la  being 
made  of  the  child,  and  the  manner  In  which  It  Is 
being  provided  for,  but  are  hioompetent  for  the 
purpose  of  provtngr  patemlly. 

(d>  That  pictorea  of  the  patattve 
flUber  ud  of  the  illegitimate  <dilld.  taken  br 
photoarrapfar,  are  not  InadmtsslMe  In  evidence 
for  the  purpose  of  showlnsr  resemblance  between 
the  two,  tmt  are  entitled  to  but  little  welarbt,  since 
great  dlssbnilarl^  t>etween  Idndred,  and  stronv 
resemUanea  between  strangen,  are  matter  of 
erory-day  observation. 

(e)  That  the  Statute  of  1850  and  the 
Statute  of  1870*  la  reterenee  to  the 
adoption  of  illegitimate  ohitdren.  are  to  be 
■tzlour  construed,  but  the  provisions  of  the  Code 
on  tbatsuhlect  are  to  lie  liberally  construed,  when 
applied  to  acts  of  the  putative  father  done  since 
the  adoption  of  the  Codes. 

(/)  That  Im  the  abeenoe  of  written  ao- 
BnunKedgawnt*  atteated  by  loompetent  wtt- 
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neaaen,  an  Illegitimate  child  can  be  adopted  by. 
and  given  a  right  of  inheritance  in  the  estate  of, 
the  father,  only  by  the  father's  "  putdlcly  ac- 
knowledging It  as  bis  own,  receiving  It  as  soeb, 
with  the  consent  of  hia  wife,  if  he  Is  married.  Into 
his  family,  and  otherwise  treating  It  as  If  It  were 
a  leglttmate  child."  That  "  public  acknowledg- 
ment" requires  that  be  should  have  held  the  child 
out  to  Ills  rdatlves.  friends,  aoqualntaiioes  and 
the  world  as  bis  child. 

(ff)  That  aocrot  and  clniidortinemaln- 
tenance  of,  or  oootrlbutloas  to  tbe  support  of, 
an  ill^tlmate  child,  kept  outside  the  circle  of 
hla  own  daily  association,  never  allowed  to  bear 
his  name,  never  visited  by  the  father  at  the  plaoe 
of  Its  abode,  never  enterulned  by  the  Cstber  at 
hla  own  place  of  abode,  the  father  denying  Its  pe- 
ternity  to  hla  relatives,  and  concealing  It  from 
his  business  and  dally  assootatea,  will  not  ooastl- 
tute  adoption,  or  establish  a  right  of  InherttoDce 
In  the  estate  of  the  father,  even  though  the  latber 
may  have.  In  the  presence  and  h'earlog  of  tbe 
ohlld's  nuiae,  and  of  a  few  persons  with  whom  be 
was  brought  In  oontaet  in  owneetion  with  mro- 
vldtog  for  the  wants  of  tbe  child,  spoken  oCltas 
"my  boy,"  or  "my  son.", 

iBeattv,  Ch.  J.,  and  ITorfts  and  Poteraoii,  JJ.,  db- 
^  senU 

Orovember  80.  !».)• 

APPEAL  by  defendants  ftom  a  judgment  of 
the  Superior  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  pelltfoner  in  a  pro- 
ceeding to  establish  a  right  to  share  in  the  dis- 
tribution of  a  decedent's  estate.  Beeereed. 
The  case  sufficiently  appears  in  the  opinion. 
Jfe»r«.  John  Garber,  John  H.  Dickin- 
■on,  Thomas  J.  Bowers  and  McAIUeter 
ft  Berifin  for  apv^llants. 

Mmre.  Henr^  I.  Kowalshj-.  W.  H,  I*. 
Banes  and  Morris  C  Baum  for  ai^wUee. 

Fox,  J.,  delivered  tbe  opinion  of  the  courtt 
Qershom  P.  Jessup  died  in  this  State  on  the 
3d  day  of  November,  1886,  leaving  a  last  will 
and  testament,  dated  August  38,  1867,  and  be- 
ing at  the  time  of  hia  death  a  resident  of  tbe 
City  and  County  of  San  Francisco.  The  will 
was  admitted  to  probate  November  32,  1886, 
and  letters  testamentary  issned  to  S.  O.  Putnam 
and  Isaac  Jessup,  the  executors  therein  named. 
He  was  never  married,  and  bis  entire  estate, 
amounUng  to  nearly  |100,000,  was  devised  to 
bis  brother.  Isaac  Jessup,  and  his  two  sisters, 
Mrs.  Ann  A.  Liodsley  and  Mrs.  Caroline  O. 
Bogart,  tbe  two  latter  of  whom  were  and  are 
nonresidents  of  this  State.  On  the  Utb  day  of 
April,  1887,  the  petitioner,  respondent  here, 
describing  himself  as  Richard  P.  Jeesup,  but 
signing  as  Richard  Jessup,  and  who  is  subae- 
quently  shown  to  have  been  usually  known  as 
Richard  Miller,  filed  his  petition  in  the  said 
case  in  probate,  in  which,  after  setting  out  the 
preliminary  facts  showing  tbe  death  and  pen- 
dency  of  the  probate  proceedings,  and  showing 
the  character  and  condition  and  amount  of  the 


*A  dedstan  was  reaobed  In  thla  case  and  on  opto. 
Ion  banded  down  on  July  1.  iaeB,'alBRDlng  the  Judg- 
ment of  the  court  below.  9ub»equently  a  petition 
for  rehearing  was  granted  and  the  court  reached 
tbe  opposite  oonduslon  and  reversed  the  Judgment 
b^w,  handing  down  the  opinion  given  faorsrwlili. 
The  former  opinion  thereAire  twoomes  of  no  prao- 
ttoal  importanee  and  h  tberetf^  ra|^^|^p.] 
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estate,  he  avers  rabetantially  that  he  Is  a  soo  of 
said  Genhom  P.  Jessup,  deceased,  and  of  Jode 
Landis,  deceased;  that  he  was  bora  in  Ban 
Francisco,  March  20.  1866;  that  said  Oershom 
P.  Jessup  and  Jo&ie  Landis  never  intermarried, 
nor  lived  together  as  husband  and  wife,  but 
that  from  and  after  the  birth  of  said  petitioner, 
and  for  many  years  subsequent  thereto,  and  up 
to  the  time  of  the  deatb  of  said  Gershom  P. 
Jessup,  he.  the  said  Gershom  P.  Jessup,  pub- 
licly acknowledged  the  petitioner  as  bis  child, 
and  supported,  maintained  and  educated  him 
as  such,  and  otherwise  and  in  all  ways  treated 
Hit)  petitioner  as  if  be  were  a  legllimate  child; 
"and  did  thereby  adopt  your  petitioner  as  and 
for  his  legitimate  child,  and  thereby  and  thence- 
forth your  petitloiier  became  for  alt  purposes 
the  Intimate  child  of  the  said  Gershom  P. 
Jessup,  from  the  time  of  your  petitioner's 
birthJ' 

It  further  sets  out  that  tald  Qersbom  P.  Jes- 
sup was  never  married,  and  never  had  any  fam- 
ily residence;  that  byanomission  not  appearing 
to  be  intentional  he  wholly  omitted  to  provide 
in  his  will  for  petitioner,  and  claims  that  by 
reason  thereof  pettlioner  is  entitled  to  the  same 
distributive  share  In  the  estate  of  deceased  as 
though  said  deceased  had  died  intestate;  and 
then  proceeds  to  set  out  that  the  estate  is  but 
little  indebted,  and  prays  an  order  of  court,  after 
due  notice  and  bearing,  distributing  the  whole 
of  the  estate,  or  such  part  thereof  as  the  court 
shall  dtiecst,  to  petitioner,  upon  his  giving  bond 
condltlonea  for  the  payment,  whenever  re- 
quired, of  his  proportion  of  the  debtB  of  the 
estate.  Under  this  petition,  citation  was  issued 
to  the  executors  of  the  will  only,  and  served 
on  the  same  day.  Subsequently  the  executors 
appeared  and  demurred  to  the  petition  (1)  for 
want  of  facts  to  entitle  the  petitioner  to  partial 
distribution;  {2)  repeating  the  same  ground  in 
another  form;  (8)  for  uncertainty,  which  was 
duly  speeifled;  (4)  that  the  court  had  no  Juris- 
diction of  the  subject  matters  contained  in  the 
petition;  (5)  for  defect  and  misjoinder  of  par- 
ties, in  that  the  devisees  under  the  will  were 
not  joined;  (6)  that  the  court  had  no  jurisdic- 
tion of  tbe  person,  or  any  person,  interrated  in 
and  necessary  to  the  determination  of  the  ques- 
tions presented  In  Uie  petition;  (7)  that  the  pe- 
titioner had  no  legal  cspacity  to  potion  for 
partial  or  anv  disMbution,  and  setting  forth- 
tbe  reasons  therefor.  This  demurrer  was  af- 
terwards overruled  aad  exception  taken,  and 
the  ruling  is  assigned  as  one  of  the  errors  relied 
upon  on  this  appeal.  The  executors  then  an- 
swered, putting  in  issue  the  question  of  the  pa- 
ternity of  the  petitioner  and  the  question  of  bis 
adoption.  On  the  issue  thus  framed  a  trial  was 
had  before  the  court,  and  a  large  amount  of 
testfmooy  was  taken.  The  court  found  in  fa- 
vor of  the  petitioner,  and  gave  judgment  order- 
ing the  distribution  of  tbe  entire  estate  to  blm, 
upon  his  giving  bond  in  the  sum  of  $1,000, 
which  was  given,  conditioned  that  be  would, 
■wbea  required,  pay  any  debts  that  might  be 
found  due  from  the  estate.  Trom  this  decision 
and  judgment  or  order  an  appeal  is  taken  to 
this  court,  both  on  questions  of  law  and  on  tbe 
ground  of  insufficiency  of  tbe  evidence  to  jus- 
tify ifae  decision,  the  evidence  being  brought : 
up  in  a  bill  of  exceptions.  I 

Twenty-three  sp^aflcations  of  errors  of  law  i 


are  assigned,  six  of  which  go  to  the  question 
of  jurisdiction.  Personally,  I  am  of  ophiion 
that  the  court  never  acquired  jurisdiction  to 
hear  and  determine  the  questions  involved  in 
this  appeal;  that,  upon  petition  for  partial  dis- 
tribution, jurisdiction  to  determine  the  question 
of  contested  heirship,  or  right  to  inhOTit,  can 
only  be  acquired  by  proceeding  as  mbvided  in 
section  1664  of  the  Code  of  Civil  Procedure. 
But  in  this  a  constitutional  number  of  the  jus- 
tices of  the  court  do  not  agree  with  me.  and 
the  ruling  of  tbe  court  is  in  favor  of  sustaining 
the  ruling  of  tbe  court  below,  in  so  far  as  re- 
lates to  the  question  of  jurisdiction.  <AMit 
The  remaining  specifications  of  errors  of  law 
relate  mostly  to  certain  rulings  of  the  court 
upon  the  admission  and  exduafon  of  evidence. 
Counsel  for  respondent  contends  that  these  rul- 
ings, eren  if  ^roneous,  were  harmless,  for  the 
reason  that  most  of  such  rulings  relate  to  evi- 
dence tending  to  show  that  the  respondent  was 
the  soo  of.  the  deceased,  and  that  tiiis  fact  was 
admitted  by  counsel  In  the  court  below.  By 
an  amendment  of  tbe  record,  that  which  is 
claimed  to  have  been  an  admisaioo  so  made  by 
counsel  has  been  brought  to  this  court.  We 
do  not  agree  with  counsel  that  it  is  an  admis- 
sion wbfefa  should  be  held  binding  upon  the 
parties,  as  to  the  existence  of  tbe  fact.  At 
most,  it  was  a  mere  expression  of  opinion  of 
counsel  as  to  wb^hesupposed  tbecourt  would 
find,  in  view  of  the  rulings  already  made  and 
given,  not  as  an  admlaakm  of  the  fact,  but  as  a 
reason  why  be  need  not  dwell  longer  upon  that 
point.  The  fact  of  patemi^  is  dented  even 
here,  and  it  is  the  first  of  the  questions  of  fact 
which  will  have  to  be  determined  In  any  pro- 
ceeding which  the  respondent  may  prosecute 
for  the  purpose  of  asserting  liis  claim  to  inher- 
itance. 

As  to  the  particular  question  put  to  tbe  wit- 
ness Winter  and  objected  to,  It  may  be  eM: 
For  the  avowed  purpose  for  which  the  question 
was  put,  it  was,  to  say  the  least,  harmless  to 
admit  it.  Tbe  witness  had  already  testified  to 
the  fact  that  tbe  deceased  had  admitted  to  him 
the  paternltv  of  a  boy,  and  shown  him  the  boy. 
Tbe  point  of  inquliy  at  the  moment  of  the  ques- 
tion objected  to  was  tiie  identity  of  tbe  youiw 
man  to  whom  his  attention  was  then  called  m 
court  with  tbe  boy  so  shown  to  him  some  years 
before,  and  the  witness  bad  himself  spoun  of 
marks  of  resemblance  between  the  person  so 
before  him  in  court  and  the  deceased,  and  which 
marks  of  resemblance  had  attracted  bis  atten- 
tion on  the  former  occasion,  and  it  was  in  ref- 
erence to  these  marks  of  resemblance  and  re- 
mindra'  that  the  question  was  put,  the  counsel 
declaring  that  the  question  was  not  put  for  the 

f)urpose  of  proving  paternity,  but  simply  of 
dentity. 

We  cannot  see  that  it  was  prejudicial  error 
to  allow  tbe  question  put  to  Mrs.  Hatton  as  to 
the  conversations  had  betwem  herself  and  tbe 
deceased  at  any  time  during  the  last  rfxm  seven 
years  in  refi;ard  totheintenHonsof  tbedecoised 
towards  Bicbard's  mother.  The  question  was 
entirely  irrelevant  and  incompetent  for  the  pur- 
pose of  showing  adoption,  but  It  was  undoul)t- 
edly  put  in  the  hope  of  eliciting  further  evidence 
tending  to  show  paternity.  It  was  a  dangerous 
question  for  the  respondent  to  put,  for  pater- 
nity alone,  even  if  admitted,  would  not  give  a 
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rigbt  of  inheritance,  and,  if  the  response  proved 
an  intention  to  make  any  otiier  arrangement 
than  that  of  marriage  (an  arrangement  which 
coonael  evidently  did  not  expect  and  did  not 
prove),  its  tendency  was,  and  evidently  must 
bare  been,  to  show  that  whatever  the  deceased 
had  done  for  the  boy  was  done  for  some  reason 
other  than  that  of  an  intent  to  adopt. 

We  do  not  perceive  that  it  was  prejudicial 
•error  to  admit  petitioner's  Esbibits  A,  B,  C, 
D,  E.  F,  G  and  H,  the  letters  of  Mrs.  Landis 
to  HiB,  Nugent  They  were  incompetent  and 
Inadmissible  for  the  purpose  of  proving  pater- 
nity, but  they  were  not  offered  for  such  a  pur- 
pose. The  sole  object  of  intToducingthem  was 
to  show  that  at  that  time  the  child's  mother  ac- 
quiesced in  the  disposition  that  was  being  made 
of,  and  the  provisioD  tliat  was  being  made  for, 
the  child.  For  that  purpose  the  letters  were 
admissible,  altbongh  perbapa  not  very  mate- 
1^.— it  being  borne  in  mind  that  this  was  prior 
to  the  poss^  of  the  Act  of  1870. 

Exhibit  K,  the  photograph  of  the  deceased, 
taken  tea  or  twelve  years  ago,  was  eatirely  ir- 
relevant and  immaterial  to  any  issue  in  the 
cause,  and  the  objection  to  its  introduction 
should  have  been  sustained.  Its  admission 
was,  however,  probably  a  harmless  error. 

Exhibit  L  was  a  photograph  showing  the  de- 
ceased and  the  petitioner  in  the  same  picture. 
It  was  made  shortly  before  the  trial,  by  biing- 
ing  two  negatives  in  juxtaposition,  and  from 
them  making  a  third.  One  of  them,  that  of 
the  petitioner,  was  made  from  life  at  the  time; 
the  other  was  an  old  negative  made  several 
years  before.  The  admitted  purpose  of  the  in- 
troduction of  this  picture  was  to  diow  the  re- 
semblance of  the  twoperaons,  as  a  fact  tending 
to  prove  paternity. 

Here  oj^nion  as  to  resemblance  between  a 
child  and  its  putative  father  is  not  admissible 
In  evidence,  but  the  fact  of  resemblance  is  held 
to  be  some  evidence  tending  to  prove {Wtemity; 
and  so,  when  the  child  and  the  alleged  father 
have  both  been  present,  it  has  been  held  per- 
missible to  place  them  side  by  side  before  the 
Jury  for  the  purpose  of  letting  them  draw  their 
own  deductions  as  to  the  fact  of  resemblance. 
eUmanUm  v.  Ham,  88  N.  H.  108. 

We  are  not  prepared  to  say  tliat  pictures 
taken  by  the  improved  processes  of  photog- 
raphy may  not  be  admissible  for  such  a  pur- 
pose; but  they  would  be  entitled  to  much  less 
weight  as  evidence  than  profert  of  the  persons 
tliemselves;  and  even  the  latter  would  not  go 
far  towards  establishing  relationship,  since  a 
marked  similarity  between  strangers,  and  great 
dissimilarity  between  kindred,  are  matters  of 
almost  daily  observation.  See  1  Wharton,  Ev. 
§840. 

We  do  not  think  the  exception  taken  to  the 
admission  of  the  deposition  of  the  clergyman 
Ward,  as  a  whole,  was  well  taken.  T^en  by 
itself,  that  deposition  would  not  have  been  aa- 
misaible  as  proving,  or  tending  to  prove,  any- 
thing binding  upon  the  deceased;  but,  taken  in 
connection  with  the  testimony  of  Mrs.  Hatton, 
it  was  admissible,  as  corroboratory  of  her  tes- 
tlnaiony  In  relation  to  the  factof  the  christening. 

Errors  are  alio  assigned  as  to  some  other  nil- 
logs  of  the  court  In  the  admission  and  exclu- 
sion of  evidence,  bat  we  do  not  deem  them  of 


sufficient  importuics  to  merit^dal  omuiduB- 

tion  here. 

The  only  remaining  point  upon  this  appeal 
which  it  is  necessary  for  us  now  to  consider  is 
that  "the  evidence  is  insnfflcient  to  justify  the 
dedsion."  The  evidence  Is  voluminous,  and  at 
the  first  reading  seems  conflictlDg.  But  when 
we  have  first  examined  tbehiw,  and  ascertained 
and  determined  what  facts  are  necessary  to  be 
established  by  proof  in  order  to  determine  that 
an  illegitimate  child  has  been  legitimized  and 
given  the  capacity  of  Inheritance  in  the  estate 
of  the  father,  the  apparent  conflict  is  removed: 
and  upon  some  at  least  of  the  points  so  neoes- 
sary  to  be  established  by  proof  we  find  that  there 
is  not  only  no  conflict,  but  no  evidence  what- 
ever, to  bring  the  case  within  the  requirements 
of  the  law.  All  the  rigbts  which  are  given  to 
the  petitioner  in  the  premises  are  given  by 
statute,  passed  in  derogaticm  of  tlie  common 
law.  it  Is  claimed  by  tbe  respondent  that  in 
detennlning  those  riehts  the  rule  established 
In  section  4.  Code  Civil  Proc,  Is  to  be  applied, 
and  the  statutes  are  to  be  liberally  construed, 
with  a  view  to  effect  the  object  and  to  promote 
justice.  That  is  true,  so  far  as  applies  to  the 
provisions  of  tbe  Code,  when  applied  to  the 
acta  of  the  deceased  done  since  the  passage  of 
the  Codes.  But  the  converse  of  the  proportion 
is  the  rule,  so  far  as  reliaoce  is  placed  upon 
statutes  passed  prior  to  the  Codes  and  acts  ifone 
under  them.    Hria  v.  Peek,  81  Cal.  859. 

And,  even  as  to  the  Code,  "liberal  construe* 
tion"  does  not  mean  eolargement  or  restriction 
of  a  plain  provision  of  a  written  law.    If  a 

g revision  of  the  Code  is  plain  and  unambiguous, 
la  the  duty  of  the  court  to  enforce  it  as  it 
Is  written.  If  It  Is  amldguouB  or  doubtful, 
or  susceptible  of  different  constructions  or 
interpretations,  then  such  liberality  of  con- 
struction is  to  be  indulged  in  as.  within  tbe. 
fair  ioterpretation  of  its  language,  will  effect 
its  apparent  object,  and  promote  justice.  The 
law  In  force  at  the  time  of  the  birth  of  the  re- 
spondent reads  as  follows:  "Ever^r  illegitimate 
child  shall  be  considered  as  an  heir  of  the  per- 
son who  shall,  in  writing,  signed  in  the  presence 
of  a  competent  witness,  have  acknowledged 
himself  to  he  the  father  of  such  child."  Stat. 
1860.  p.  220,  §  3.  This  Statute  must  be  strict- 
ly construed.    Pina  v.  f^xk,  tupra. 

There  is  no  pretense  that  any  such  written 
acknowledgment  was  ever  made.  It  follows 
that  under  this  Statute  neither  oral  admiaslon 
nor  proof  (otherwise  than  by  such  written 
acknowledgment)  of  the  fact  of  patmiity  will 
constitute  the  illegitimate  child  an  heir.  This 
Statute  continued  in  force  until  March  81, 1870. 
when  It  was  repealed,  and  the  Legislaturepaased 
"An  Act  Frovidtngfor  the  Adoption  of  Mfnom. 
and  the  Legitimizing  of  Children  Bom  oat  of 
Wedlock."  Stat.  1889-70,  p.  680.  The  third 
section  of  this  Actprovide8,among  other  things, 
that  an  illegitimate  child  cannot  be  adopted 
without  the  consent  of  the  mother,  and  that 
the  consent  of  the  minor,  if  over  twelve  years, 
shall  always  be  necessary.  If  this  section  is 
construed  to  apply  to  the  adoption  provided  for 
In  section  0  of  the  same  Act,  It  requires  things 
which  there  has  been  no  attempt  to  prove  in 
this  case;  but  we  think  that  It  cannot  be  fairly 
construed  to  have  any  apidlcatttHi  to  ad(q;Alon$ 
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under  said  section  9.  Tbe  first  seven  sections 
of  the  Act  provide  for  the  adoption  oE  cbildrcn 

Sf  strangos,  and,  while  tbe  bnguage  of  flec- 
on  8,  referred  to,  seems  to  be  general,  we 
think  it  was  intended  to  bo  limited  to  tbe  cases 
provided  for  in  that  part  of  tbe  Act  embraced 
ID  the  first  seven  sections.  Sections  8  and  9 
read  as  follows:  "Sec.  8.  A  child  bom  before 
wedlock  shall,  to  all  intents  and  purposes,  be- 
ccHDe  legitimate  by  tbe  subsequent  marriage  of 
its  parentB.  Sec.  9.  Either  or  both  parents  of 
an  Illegitimate  child,  or  the  father  with  the 
consent  of  his  wife,  or  the  mother  with  tbe  con- 
sent of  her  husband,  may  acknowledge  such 
child  as  bis  or  their  own,  bv  a  document  In  writ- 
ing, executed  by  either  if  single,  or  both  if 
married,  or  by  treating,  receiving  or  acknowl- 
edging him  publicly  as  his  or  their  own  legiti- 
mate child;  and  such  child  and  the  one  men- 
tioned In  the  foregoing  section  shall,  to  all  in< 
tents  nod  purposes,  be  deemed  legitimate  from 
tbe  time  of  its  birth,  and  entitled  to  all  tbe 
rights  and  privileges  of  legitimate  offspring." 

This  Statute  must  also  be  rtxictly  construed, 
for  it  was  not  until  tbe  adoption  of  tbe  Codes, 
and  ia  only  as  to  tbe  Codes,  that  the  rule  that 
statutes  in  derogation  of  the  common  law  must 
be  srrictlr  construed  was  changed.  This  was 
the  first  Statute  which  authori^  legitimizing 
of  an  illegitimate  child  by  any  mode  other  than 
tbe  written  acknowledgment  provided  for  in 
the  Statute  of  1S50;  and  at  the  time  of  the 
adoption  of  this  Statute  tbe  respondent  In  this 
case  was  a  little  over  four  years  of  age.  This 
Statute  remained  in  force  until  January  1 , 1878, 
when  section  280  of  the  Civil  Code  took  its 

f>lace.  That  section,  so  far  as  relates  to  tbe 
egitimizing  of  an  illegitimate  child,  provides: 
"The  father  of  an  illegitimate  child,  by  public- 
ly acknowledging  it  as  bis  own,  receiving  it  as 
such,  with  the  consent  of  bis  wife,  if  he  is  mar- 
ried, into  his  familjr,  and  otherwise  treating  it 
as  if  it  were  a  legitimate  child,  thereby  adopts 
it  89  such;  and  such  child  is  thereupon  deemed 
for  all  purposes  legitimate  from  the  time  of  Its 
birth."  This  provision,  being  a  part  of  tbe 
Code,  is  to  be  liberally  construed,  but  it  is  not 
retroactive,  and  relates  onl^'-  to  minor  children. 
Re  Estate  of  Pico,  53  Cal.  84,  and  56  Cal.  418. 

Section  1887  of  the  same  Code  is  a  part  of 
the  chapter  on  sucoeBalon.andproTldes:  "Every 
Illegitimate  child  Is  an  beir  ot^  the  person  who, 
in  writing,  signed  in  the  presence  of  a  compe- 
tent witness,  acknowledges  himself  to  be  the 
father  of  such  child,  and  in  all  cases  is  an  heir 
of  his  mother,  and  inherits  bis  or  her  estate,  in 
whole  or  in  part,  as  the  case  may  be,  in  tbe 
same  manner  as  if  he  had  been  bom  In  lawful 
wedlock." 

•  It  is  contended  that  thtsjproTldon  of  section 
1887  is  a  limitation  upon  section  S80,  bat  we 
do  not  think  that  the  Code  sh'ould  be  so  con- 
strued. The  whole  chapter  oo  adoptions  re- 
lates to  tbe  adoption  of  minors;  and  by  the 
express  provision  of  (his  section  280  an  illegiti- 
mate minor,  acknowledged  and  adopted^  as 
therein  provided,  "Is  deemed  to  be  le^tlmate 
fi»-  alt  purposes."  One  of  the  objects  of  adop- 
tion, and  of  legitimizing  by  adoption,  is  to  give 
tbe  capacity  of  inberitance.  It  has  been  al- 
ready determined  in  Re  Ettate  of  Pico,  supra, 
that  this  section  relates  only  to  minors,  who 
alone  are  subjects  of  adoption,  and  that  section 
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1887  provides  for  giving  to  illegitimate  adults 
tbe  capacity  of  ioheritance.  It  follows  from 
theao  Statutes,  and  the  rules  of  law  applicable 
to  the  construction  thereof,  that  prior  to  1870, 
when  this  respondent  was  four  years  of  age. 
he,  tbe  respondent,  could  not  have  been  adopt- 
ed by  the  deceased,  or  given  the  capacity  of 
inberitance  from  him.  except  by  acknowledg- 
ment in  writing,  in  the  presence  of  a  compe- 
tent witness;  dst  from  March  31,  1870,  to 
Januaiy  1,  1878,  he  could  have  been  so  adopt- 
ed and  given  auch  capacity,  either  hv  acknowl- 
edgment In  writing,  aa  before,  or  by  the  dc- 
ce^ed  having  "treated,  received,  or  acknowl- 
edged him  publicly  as  his  own  legitimate 
child."  Both  these  Statutes  must  be  strictly 
construed.    Pina  v.  Peek,  supra. 

It  is  conceded  there  was  no  written  acknowl- 
edgment, such  as  prescribed  by  either  Statute. 
The  Act  of  1870  cannot  be  ccmstrued  as  retro- 
active, so  as  to  give  force  or  effect  to  acts  done 
or  performed  before  its  passage,  which  they 
would  not  have  had  at  tbe  time  they  were  so 
done  or  performed.  Since  the  let  of  January, 
1878,  he  could  have  been  so  adopted  and  given 
such  capacity  of  inheritance  by  the  deceased 
having  "publicly  acknowledged  him  as  his 
own,  receiving  bim  as  such  .  .  ,  into  his  fam- 
ily, and  otherwise  treating  bIm  as  if  he  were  a 
legitimate  child;"  and  this  provision  is  to  be 
liberally  construed.  But  liberal  construction 
does  not  mean  that  even  this  provision  is  to  be 
construed  to  be  retroactive.  Nothing  that  was 
said  or  done  by  the  deceased  prior  to  January 
1,  1878,  can  be  construed  as  proving,  or  tend- 
iog  to  prove,  such  adoption,  unless  Tt  had  that 
efKct  at  the  time  it  was  said  or  done,  and  un- 
der tbe  law  then  In  force.  Liberal  construc- 
tion does  not  require  orautborizc  tbe  frittering 
away  of  tbe  written  law,  nor  are  we  authorized 
lo  consider  tbe  apparent  justice  or  hardship  of 
particular  cases,  for  we  are  not  appointed  to 
decide  cases  alone,  but  to  settle  principles  first, 
and,  second,  to  decide  cases  according  to  those 
settled  principles,  as  applied  to  the  facts  p're- 
sented  in  the  cases.  The  decision  of  a  single 
case  according  to  its  apparent  justice  or  hard- 
ship might  establish  a  principle  that  would 
cause  greater  injustice  orgreater  hardship  in 
numerous  other  cases.  While  it  is  true  that 
illegitimate  children  are  UumaelTeB  Innocent  of 
wrong,  and  are  for  that  reason  entitled  to  the 
sympathies  of  mankind,  and  to  such  reparation 
as  the  laws  can  give.  It  is  equally  true  that 
courts  ought  not,  by  any  extraordinary  liberal- 
ity in  the  construction  of  those  laws,  to  enable 
wantons  in  silk,  having  children  without 
names,  to  prey  upon  the  estates  of  dead  men, 
however  much  they  may  have  thrived  through 
the  fears  of  living  ones.  While  in  thia  partic- 
ular case  no  adventuress  la  seeking  to  recoup 
for  her  own  wrong,  it  is  important  to  see  that 
a  rule  of  law  Is  not  established  by  construction 
which  would  place  a  premium  upon  perjury  in 
other  cases,  though  none  may  be  manifest  here. 
Of  the  women  who  are  mothers  of  nameless 
children  there  are  few  Indeed  who  would  hes- 
itate at  any  fraud,  or  to  whom  perjurv  would 
seem  a  crime.  If  by  means  of  it  a  dead  father, 
who  bad  left  a  goodly  estate,  could  be  secured 
for  tbe  nameless  one,  and  this  even  while  con- 
tinuing in  illicit  Intercourse  with  the  actual 
father  still  living.   And  human  nature  is  " 


Digitized  by 


1  nature  is  so 

Google 


I 


598  CAUFdBNIA  8c 

weak  that  even  men  are  oot  wantliig  who 
would  aid  their  tnistressea  in  palming  off  their 
own  children  upon  the  estates  of  dead  men,  jf 
thereby  a  competence  coald  be  secured  upon 
which  both,  with  their  illegitimate  ofCspriDg, 
ooald  continue  to  live  in  luzuiy  and  in  crime. 
On  the  other  hand,  the  court  ought  never,  by  a 
strained  construction  in  the  other  direction,  to 
relieve  a  licentious  man,  or  his  estate,  of  any  of 
the  obligations  or  burdens  which  the  Legisla- 
ture has  imposed  as  a  restraint  upon  vice,  as  a 
reparation  to  those  who  actually  suffer  from 
his  vices,  or  as  a  protection  to  the  Common- 
wealth from  the  burden  of  supporting  the 
nameleas  offspring  of  his  ciimes.  Between 
these  two  dangos,  the  duty  of  the  court  is  fair- 
ly to  interpret  the  laws  as  the  Legislature  has 
framed  them,  without  regard  to  how  its  action 
may  affect  Individual  cases.  If,  thus  inter- 
preted, they  are  found  to  be  too  stringent  or 
too  liberal,  the  remedy  is  through  the  LegisU' 
tore,  and  not  the  courts. 

Acting  upon  these  rules  of  Intenmtation  and 
construction,  (he  inquiry  is  whether  the  acts 
and  declarationa  of  the  deceased  amounted  to  a 
public  acknowled^ent  by  him  of  this  child 
asblsowD;  receivmg  it  as  such  into  his  family, 
and  otherwise  treatfog  it  as  if  it  were  a  legiti- 
mate child.  As  be  bad  no  home  and  no  »m- 
ily,  in  the  strict  sense  of  "a  collective  body  of 
persons  who  live  In  one  house,  and  under  one 
bead  or  manager, — a  household  including  pa- 
rents, children  and  servants," — it  would  not  be 
a  fair  or  liberal  construction  to  say  that  the 
child  had  not  been  adopted  or  acknowledged 
because  he  had  not  been  received  in  such  a 
home  or  made  a  member  of  such  a  family.  On 
the  other  hand,  since  It  is  a  fact  that  the  de- 
ceased did  have  a  ftunily.  in  the  sense  of  hav- 
ing "brothers  and  sisters,  kindred,  descendants 
of  one  common  progenitor,"  ^th  some  of 
whom  he  was  brought  into  freouent  contact, 
and  also  business  aesociatee  and  friends  with 
whom  be  was  in  daily  intercourse,  from  all  of 
whom  he  not  only  studiotudy  concealol,  and 
to  his  brother  in  express  terms  denied,  the  re- 
lationship, it  would  require  a  liberality  of  con- 
struction destructive  of  the  language  of  the 
Statute  itself  to  bold  that  there  nad  been  an 
adoption  within  the  meaning  of  the  Code,  or 
of  the  Statute  of  1870.  And  it  is  conceded 
that  there  was  none  under  the  Statute  of  1850. 
An  analogous  question  was  recently  considered 
1^  this  com!  at  n«at  lengUi  in  tbe  case  of 
maran  v.  a^ron.  n  C$1.  6SS,  and  the  sum  of 
the  conclusion  there  reached  was  that  the  par^ 
ties  must  have  held  themselves  out  to  their  rel- 
atives, friends,  acquaintances  and  the  world  as 
occupying  towards  each  other  tbe  relations 
claimed  for  them  in  the  action.  Speaking  gen- 
erally, the  laws  applicable  to  this  case  seem  to 
require  something  like  the  same  kind  of  pnUic 
acknowledgment  and  recognition  as  was  re- 
quired in  that  case.  Was  there  such  acknowl- 
edgment and  recognition?  Let  us  consider 
briefly  what  is  ana  what  is  not  shown  by.  the 
evidence.  We  assume  for  the  purposes  of  this 
opinion  that  the  paternity  was  sufflcitntly  es- 
tablished. That  alone,  unless  established  by 
written  acknowledgment.  In  the  presence  of  a 
competent  witness,— which  was  not  done  in 
this  case,— does  not  establish  adoplionf  or  give 
a  right  of  inheritance.  It  is  also  In  evidence 
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that  when  the  mother  of  this  child  was  about 
to  be  confined  the  deceased  brought  her  to  this 
city,  and  procured  for  her  care  and  mainte- 
nance at  the  house  of  a  reputable  negro  nurse 
during  the  period  of  her  confinement  and  ill- 
ness. One  witness,  a  dentist,  with  whom  the 
deceased  had  some  acquaintance,  and  to  wbom 
he  applied  for  some  professional  service  for 
the  mother  before  her  confinement,  says  that 
at  that  time  the  deceased  acknowledged  to  him 
that  the  child  about  to  be  bom  of  that  woman 
was  bis;  that  he  said  he  would  not  marry  the 
fflrl.  but  would  be  just  with  her,  and  psy  all 
uie  eziMiises  of  her  care,  and  would  care  for 
the  child.  Another,  a  colored  woman,  who 
had  the  care  of  the  boy  after  the  first  few  yean 
of  his  existence,  and  daughter  of  the  nurse 
where  the  child  was  bom,  testifies  that,  at 
about  the  time  tbe  mother  was  brought  to  the 
hoiise  of  her  mother,  she  overheard  a  conver- 
sation between  the  deceased  and  her  mother,  in 
which  deceased  acknowledged  that  he  was  the 
father  of  the  child  about^to  be  born,  and  in- 
tended to  provide  for  it.  She  also  sa^  that 
deceased  then  also  promised  that  he  would 
marry  the  girl. 

This  is  the  only  direct  testimony  tending  to 
show  a  promise  on  tbe  part  of  the  deceased  to 
marry  tbe  child's  mother.  It  Is  given  tiy  one 
who  was  herself  a  child  at  the  time  when  sbe 
says  the  promise  was  made.  This  is  in  direct 
conflict  with  the  statement  made  about  the 
same  time  to  the  dentist.  The  conflict,  how- 
ever, is  of  little  moment,  except  as  it  shows  a 
conflict  between  tbe  two  witnesses,  without 
whose  testimony  the  respondent  has  no  case 
whatever,  and  tends  to  show  that  the  recollec- 
tion of  tile  colored  woman  as  to  events  happen- 
ing and  declarations  made  during  the  period  of 
her  own  childhood  may  not  in  all  cases  be  re- 
liable. It  is  sufficiently  shown  that  tbe  mother 
of  the  child  remained  at  tbe  bouse  of  tbe  nurse 
about  seven  weeks,  during  which  the  deceased 
called  there  frequently,  the  witness  says,  and 
JesBup  paid  all  tbe  expenses.  After  tbe  mother 
left,  toe  child  was  kept  and  cared  for  by  the 
nurse,  at  the  expense  of  Je«sup,  who  called 
frequently  to  see  it,  and,  as  it  got  old  enough 
to  observe  tilings,  would  play  with  it,  calling 
it  his  boy,  and  calling  himself  "daddy,"  and 
at  a  still  later  period  would  take  the  child  and 
tbe  witness,  who  appears  at  that  time  to  have 
acted  the  part  of  nurse  girl  to  the  child,  to 
Xorth  Beach,  and  let  it  see  the  animals  Uiere, 
and  buy  nuts  and  cakes  for  it  to  feed  to  them. 
The  girl  savs  that  he  was  verr  fond  of  the 
child,  and  that  it  was  called  "  Richard"  at  hUa 
request.  Her  testimony  is  very  full,  as  tend- 
ing to  show  his  interest  in  and  apparent  aiTec- 
tion  for  the  child  while  It  remained  at  the 
house  of  the  original  nurse  and  in  the  City  of 
San  Francisco,  she  saying,  among  other  things, 
that  he  said  "hej  wanted  to  make  a  man  of 
him."  and  "  if  Richard  behaves  himself,  and 
does  what  I  want  bim,  be  will  not  be  sorn'  for 
it,"  and  many  other  expressions  of  tbis  kind. 

All  this  might  have  gone  far  towards  proof 
of  acknowledgment  and  adoption,  if  it  had 
been  public,  and  at  a  time  when  the  law  au- 
thorized adoption  by  such  kind  of  acknowl- 
edgment. But  It  was  never  public.  It  was 
made  and  done  only  to  and  in  tne  presence  and 
hearing  of  tbe  negro  family  In  whose  care  he 

Digitized  by  Google 


1889.  Be  Jeshup' 

placed  and  continued  to  keep  it.  When  he 
took  it  out  it  was  with  the  negro  girl,  and  then 
mA  to  a  place  where  be  would  be  likely  to 
meet  members  of  hit  own  family  and  friends. 
And  it  all  occniTed  during  the  period  of  the 
child's  residence  in  San  Franc&co.  During 
all  that  time  the  Law  of  1860  was  in  force,  and 
no  kind  of  acknowledgment  or  recognition 
would  amount  to  adoption,  unless  It  was  in 
writing,  and  duly  witnessed.  According  to 
the  testunony  of  this  witness,  she  was  herself 
sbont  thirteen  years  of  age  when  the  respon- 
dent was  bom.  In  Hay,  1868,  she  married  and 
lemoved  to  Petaluma,  and  two  months  after- 
wards, when  the  respondent  was  less  than  two 
years  old,  be  was  removed  to  her  residence  in 
Petaluma,  and  that  continued  to  be  his  resi- 
dence until  1870,  when  he  was  sent  away  to 
school.  It  will  be  observed  that  this  removal 
to  Petaluma  occurred  prior  to  the  passage  of 
the  let  of  1870,  and  it  u  a  sigoiflcant  fact  that 
it  is  not  shown  that  tbe  deceased  ever  visited 
the  boy  after  such  removal,  either  in  sickness 
or  in  health,  and  Is  afBrmatively  proved  that 
he  never  did  visit  him  while  living  at  Petaluma. 
Nor  is  it  abown  that  the  two  ever  lodged,  even 
for  a  stngle  night,  in  the  same  house,  or  sat 
down  at  the  same  table,  or  even  in  the  sajne 
dining-room  la  their  lives.  It  Is  shown,  how- 
ever, that  deceased  continued  to  provide  for 
the  boy's  maintenance  while  at  Petaluma,  and 
subsequently  had  the  colored  woman  take  him 
to  Washington  College,  where  he  had  arranged 
for  his  ho^d  and  schooling,  and  where  he  was 
entered  and  known,  as  he  had  b^n  known  at 
Petalnma,  by  tbe  name  of  "  Rii^rd  MQler," 
the  latter  bdag  the  family  name  of  tbe  colored 
people  with  whom  he  had  been  living.  The 
witness  testifies  that,  when  she  had  her  own 
children  christened  by  a  colored  clergyman  at 
Petaluma.  she,  at  tbe  request  of  Jessup,  had 
Bichard  christened  by  the  name  of  "Richard 
P&ge  Jessup;"  and  the  deposition  of  tbe  clergy- 
man abows  that  he  had  some  recollection  of 
snch  an  occurrenoe,  but  no  public  or  church 
record  was  made  of  the  fact,  and  the  private 
record  kept  by  the  clergymaD  had  been  lost. 
It  is  not  shown  that  Jessup  had  any  knowledge 
of  this  fact,  except  that  the  witness  says  she 
had  it  done  at  his  request,  and  that  afterwards 
she  informed  him  ol  the  fact,  and  he  gave  her 
$5  to  give  to  the  preacher.  The  boy  was  never 
known  anywhere  by  the  name  of"  Jessup," 
but  always  and  everywhere  iry  the  name  of 
"  Miller.  He  was  placed  at  school  as  a  ward 
of  Jessup,  and  the  accounts  were  kept  ai^inst 
Jessup,  as  guardian  of  "  Richard  Muler." 
Two  or  three  witnesses  testify  that  while  at 
school,  when  he  was  sixteen  or  seventeen  years 
of  age,  the  young  man  himself  declared  that 
he  did  not  know  who  his  fatherWas:  and  it  is 
fairly  deducible  from  the  whole  evidence  that 
be  never  did  know  Jessup  as  bis  father,  or  call 
him  such,  although  he  knew  that,  sometimes 
directly  and  sometimes  Indirectly,  Jessup  was 
contributing  to  his  support. 

Jesaup's  diary,  and  all  tbe  accounts  and 
menoranda  kept  by  him  relating  to  tbe  boy, 
that  could  be  foimd  among  bis  effects,  were 
brought  into  court,  and  nowhere  among  them 
is  there  au  entry  of  any  kind  indicating  an  ac- 
knowledgment of  tbe  boy  as  being  his  son. 
Every  reference  that  is  made  to  him  ts  as 
6L.R.A. 
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"Richard"  or  "Dick  Miller,"  It  is  patent, 
however,  from  the  evidence  that  for  fourteen 
or  fifteen  years  he  secretly  provided  for  the 
maintenance  of  that  boy;  that  is  to  say,  as 
secretly  as  such  a  thing  could  reaaonably  be 
done,  without  sending  the  boy  entirely  out  of 
the  country;  and  the  evidence  discloses  abun- 
dant reason  why  he  was  not  sent  away.  This 
could  not  have  been  done  withoat  causing  a 
denouffment  which  be  was  constantly  seeking  to 
avoid.  Necessarily,  the  malateaance  was  not 
entirely  secret.  He  was  compelled  to  act 
througn  and  to  deal  with  others  in  providing 
for  the  care  and  education  of  the  l>oy.  But  he 
always  acted  through  channels  that  were  not 
within  the  circles  of  his  ordinary  dealing  or 
his  ordinary  association,  and,  as  far  as  possible, 
without  the  knowledge  of  his  family.  The 
fact  of  tbe  boy's  existence,  and  that  Jessup 
was  supporting  him,  was  communicated  to  hu 
brother,  while  yet  the  child  zemidned  in  Ban 
Francisco,  by  the  nurse  in  whose  charge  he 
was.  A  few  days  afterwards,  the  brother  asked 
Jessup  about  it,  and  asked  him  if  it  was  his 
boy,  to  which  Jessup  replied:  "  No,  it  ain't  my 
boy."  Neither  of  tbe  brothers  was  at  that 
time  occupying  such  social  relations  that  either 
would  have  been  likely  to  deny  paterni^ 
through  either  fear  or  shame.  During  the  last 
year  or  two  of  bis  life,  Jessup  was  in  feeble 
health,  and  it  is  apparent  that  both  he  and  his 
brother  felt  that  his  end  was  approaching. 
During  that  period  the  brother  again  asked  bim 
about  the  boy,  and  asked  him:  "Gus,  what 
ever  became  of  that  boy  you  were  taking  care 
of  ?"  To  which  Jessup  replied:  "  The  boy,— 
I  tried  to  make  something  of  blm.  I  have 
taken  care  of  bim.  and  have  tried  to  make 
something  out  of  him;  but  he  didn't  amount  to 
anything,  and  I  let  him  go."  And  the  brother 
swears  that  Jessup  never  did  acknowledge  to 
him  that  the  boy  was  hia. 

Some  six  or  seven  witnesses  are  called,  be- 
sides tbe  dentist  and  colored  woman  above  re- 
ferred to,  who  testify  to  conversations  with  the 
deceased  at  different  times,  in  which  be  spoke 
of  the  boy  as  "  his  boy,"  and  among  them  we 
notice  that  four,  besides  tbe  dentist  and  colored 
.woman,  sometimes  used  the  words  "my  son" 
instead  of  "my  boy"  as  having  been  spoken  by 
the  decrased;  but  with  all  the  witnesses  who 
are  examined  on  the  subject  "  my  aon"  is  the 
exception  to  the  rule,  the  more  common  form 
being  "  my  boy."  and  the  still  more  common 
form  being"  the  boy."  These  witnesses  may 
all  be  perfectly  honest,  and  still  by  mistake 
may  have  used  tbe  words  "my  son"  in  the 
isolated  cases  where  they  have  used  them,  when 
In  fact  they  should  have  used  the  form  of  ex- 
pression moat  commonly  adopted  by  them, 
"  my  boy,"  or  "tbe  boy."  But  it  makes  do 
difference  whether  they  were  mistaken  or  not. 
None  of  these  witnesses  were  members  of 
Jessup's  family,  and,  with  a  single  exception, 
they  were  not  persons  likely  to  come  in  contact 
with  his  family.  None  of  them  were  his  busi- 
ness associates,  and  such  of  them  as  could  in 
any  sense  be  called  bis  compaoions  were  only 
so  during  such  portions  of  his  time  as  he  was 
in  hiding  from  sode^.  They  were  not  per- 
sons likely  to  make  publu:  what  be  had  said  to 
them  on  such  a  subject,  but  rather  to  accept  it 
as  a  matter  of  confidence,  to  be  kept  secret. 
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Most  of  them  were  peraoiis.witli  whom  he  was 

brought  in  contact  in  the  business  of  providiog 
for  the  wantB  of  the  boy,  and  to  only  a  few  of 
those  persona  did  he  ever  make  any  such  reve- 
lations, and  in  no  case  were  they  so  made  as  to 
amount  to  public  acknowledgment.  To  the 
clothier  from  whom  he  always  purchased  tbe 
boy's  dotbtng.  he  always  spokeof  him  as  "the 
boy,"  never  using  any  expression  to  indicate 
that  it  was  hia  son  for  whom  he  was  provid- 
ing.   To  an  artist,  to  whom  he  paid  $100  for 

gaiDtiog  a  portrait  of  the  child  when  an  infant, 
Q  never  used  any  form  of  expression  to  iodi- 
cate  a  relationship  to  bim,  or.  why  be  had  tbe 
portrait  painted.  But  tbe  fact  that  be  pro- 
cured this  portrait  is  mnged  as  atroog  evidence 
tending  to  show  his  affection  for.  and  hia  in- 
tentions towards,  the  boy.  It  does  not  so 
strike  us.  It  was  procured  prior  to  1870,  and 
consequently  proves  nothing  in  the  way  of 
adoption.  It  was  retained  by  him  for  some  ten 
or  twelve  years,  and  during  a  portion  of  the 
time  was  seen  bv  some  few  persoss  in  his 
room.  He  then  bad  it  revamisbed.  and  this 
fact  is  dwelt  upon  as  another  evidence  in  sup- 
port of  the  theory  of  adoption,  and  one  occur- 
ring after  tbe  adoption  of  the  Code.  But  the 
evidence  discloses  other  facts  which,  to  our 
minds,  militate  directly  against  this  theory.  It 
shows  that  although  the  mother,  for  the  pro- 
tection of  her  own  good  name,  had  left  the  boy 
to  be  provided  for  entirely  bv  Jeaaup,  her  heart 
was  constantly  crying  out  for  her  baby  boy. 
and  she  was  seeking  some  memento  of  him. 
Just  alx>ut  the  time  this  picture  was  finished 
she  was  married.  When  afterwards  it  was  re- 
touched and  freshened  up,  she  bad  become  a 
widow,  and  bad  removed  from  the  neighbor- 
hood in  which  her  kindred  redded.  It  is  not 
ahown  that  she  ever  received  tbe  picture,  but, 
on  the  other  hand,  it  is  not  shown  that  it  was 
retained  in  Jessnp's  possession  after  it  had  been 
retouched,  and  it  is  not  found  among  his  ef- 
fects. It  does  not  appear  that  any  effort  was 
made  to  find  it  among  tbe  effects  of  the  mother, 
who  bad  died  some  time  before  Jessup  did. 

S.  O.  Putnam  is  one  of  Jessup's  executors. 
He  was  the  executor  of  a  brother  of  Jessup, 
who  died  about  1865,  and  through  whom  Jessup 
received  most  of  his  fortune.  Putnam  and 
Jessup  were  always  on  very  intimate  relations, 
ever  since  the  distribution  of  the  former  estate; 
and  much  of  the  lime  Putnam  had  funds  of 
Jessup's  in  his  hands.  He  knew  that  Jessup 
was  providing  for  «  boy.  and  during  a  pralion 
of  ttw  time  snch  proviEoon  was  aomeumea  made 
through  Putnam;  but  Jessup  never  told  Put 
Dam  that  the  boy  was  bis.  In  1881  Jessup  sent 
the  boy  to  San  Diego  to  go  upon  a  ranch. 
Tbat  was  the  only  time  Putnam  ever  saw  the 
boy.  In  1883  the  boy  returned  of  his  own  ac- 
cord, but.  instead  of  going  to  Jessup,  be  went 
direct  to  Mrs.  Hatton  (formerly  Mrs.  Miller), 
the  colored  woman,  then  residing  at  Napa,  and 
from  there  communicated  with  Mr.  Putnam, 
writing  to  him  several  times  for  money.  These 
letters  were  shown  to  Jessup,  and  once  Jessup 
authorized  some  money  to  be  sent  to  him;  but 
after  tbat,  for  the  balance  of  his  life,  Jessup 
refused  to  have  anything  to  do  with  the  boy. 

Without  dwelling  further  upon  the  details  of 
the  evidence,  it  may  be  summed  up  as  followa: 
It  is  shown  that,  before  and  at  the  time  of  the 


bUth  of  this  respondent,  Jessup  had  promised 
(he  mother  that  he  would  protect  her  good 
name  by  providing  for  tbe  care  and  mainte- 
nance of  this  child.  So  long  as  the  motber 
lived,  he  was  in  fear  of  personal  difficulty  from 
her  kindred  if  lie  failed  to  keep  this  promise. 
This  Is  shown  by  the  evidence  of  Mra.  Hattoa 
as  to  the  earlier  years,  and  of  Mr.  Jackson,  and 
perhaps  some  others,  as  to  the  later  years. 
While  tbe  motber  lived,  and  until  tbe  boy  hod 
reached  an  age  when  Jtosup  seemed  to  think 
that  he  ought  to  be  self-sustaining,  he  kept 
tbat  promise.  But  in  keeping  it  he  kept  the 
boy  out  of  the  circle  of  his  own  association. 
To  a  very  limited  number  of  peraons,  with 
whom  he  was  brought  in  contact  in  providing 
for  the  boy,  he  ^keof  bim  as  "my  boy,"aoa 
possibly  to  a  less  number  he  may  bave  used 
the  words  "my  son;"  but  he  never  used  these 
expressions  eilber  to  or  where  they  they  were 
likely  to  come  to  tbe  knowledge  of  his  own 
family  or  kindred  or  to  bis  most  intimate  and 
cmiflclential  business  acquaintances  and  f  rienda. 
He  never  visited  tbe  boy  after  be  was  two  years 
old,  or  after  the  passage  of  any  law  under 
which  adoption  could  result  from  any  line  of 
conduct  other  than  written  acknowledgment, 
duly  witnessed;  and  when  tbe  boy  was  brought, 
or  In  later  years  came,  to  bim,  as  be  sometimes 
was  and  did,  be  did  not  entertain  bim,  or  keep 
bim  with  him,  for  any  length  of  time,  but  made 
bis  interviews  brief,  provided  for  his  wants, 
and  sent  btan  away.  And  it  does  not  appear 
tbat  he  ever  but  once  made  tbe  boy  a  present, 
and  then  only  of  a  five-dollar  watcb.  Instead 
of  providing  for  him  among  people  of  his  own 
race,  be  reared  bim,  and  bad  bim  brought  up, 
in  a  colored  family,  respectable,  it  is  true,  but 
fitiU  B  family  of  another  race,  commonly  cmi- 
sidered  Infraior,  and  to  be  brought  up  among 
whom  is  regarded  by  most  people  of  the  race 
of  the  putative  father  as  degrading;  sent  to  the 
public  school  with  the  colored  children,  for- 
bidden to  bear  his  name,  and  allowed  him 
all  his  life  to  be  known  by  tbe  name  of  the  col- 
ored family  in  which  he  was  reared;  wbensent 
to  college,  taken  there  by  hia  colored  nurse, 
and  entered  there  by  her  name:  at  last  placed 
upon  a  farm  In  San  Diejto.  and,  when  he  retuma 
from  there,  going  to  the  only  home  he  ever 
knew,  tbe  home  of  bis  colored  friends,  and 
there  becoming  abootblack  and  waiter  in  acol- 
ored  i}arber  shop;  and  finally  left  to  start  from 
such  surroundings  and  associations  to  make 
his  own  way  in  life.  And.  as  further  evidence 
in  negation  of  the  idea  of  adoption,  it  appears 
tbat  within  a  year  after  the  boy  was  bom,  and 
at  the  time  when  Jessup  was,  according  to  the 
testimony  of  the  color^  nurse,  showing  more 
evidences  of  affection  for  the  boy,  ana  of  de- 
sire to  provide  for  bis  future,  than  he  ever  aft- 
erwards did,  he  (Jessup)  makes  a  will  in  which 
he  wholly  omits  all  mention  of  the  child,  or 
any  provision  for  him,  and  never  afterwards 
changed  it  It  is  true  tbiB  colored  woman  says 
he  frequently  told  her  be  was  going  to  provide 
for  the  boy,  and  another  woman,  whose  rela- 
tions with  Jessup  were,  to  say  the  least,  not 
above  suspicion,  testifies  tbat  towards  the  close 
of  bis  life  Jessup  told  her  that  he  had  made  a 
wUl  in  which  he  had  provided  for  both  hersdf 
and  the  boy;  but  no  such  will  has  ever  been 
found,  ana  it  is  not  only  fair  to  presume,  bnt. 
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for  the  purpofie  of  this  case  as  it  stands,  must 
be  presamed,  that  none  such  was  ever  made. 
Id  his  iDtercourse  with  hU  own  family,  be  de- 
nied bis  relatiODsbipto  the  boy;  and  witb  those 
most  Intimately  connected  with  him  in  his 
btisloess  relations,  and  who,  by  reason  of  such 
coDDGCtion,  acquired  some  knowledge  of  what 
he  was  doing,  be  oever  admitted  or  communi- 
cated that  be  was  doing  anything  more  than 
"putting  up"  for  the  boy. 

It  is  said  that  as  Jessup  was  never  married 
he  was  not  bound  to  receive  this  cbild  ioto  his 
family,  for  he  bad  none  io  which  to  receive  it. 
But  we  do  not  so  read  the  law.  The  laoguage 
is;  "Publicly  acknowledging  it  as  bis  own,  re~ 
ceiving  it  as  such,  with  the  cosseot  of  bis  wife, 
if  be  is  married,  into  his  family,  and  otherwise 
treating  it  as  if  it  were  a  legilimate  obild."  If 
he  has  a  wife,  he  can  only  receire  It  into  the 
family  with  her  consent,  but  if  be  bas  no  wife 
be  must  still  receive  It  into  bis  family;  that  is 
to  say,  in  such  family  as  he  has  the  child  must 
1m  acknowledged  and  treated  as  his.  At  least, 
be  must  not  deoy  lo  the  members  of  such  fam- 
ily that  it  is  bis.  Under  this  evidence,  we  are 
forced  to  conclude  that  Gersbom  P.  Jessup 
never  did  "publicly  acknowledge  this  child 

{the  respondent]  as  his  own,"  or  "receive  it 
nto  his  family,*' or  "otherwise  treat  it  as  if  it 
were  a  legitimate  cbild." 

li/oUojMthat  the  judgment  or  order  ajmeaied 
from  muet  he  reversed,  on  the  ground  that  the 
enidenee  U  inmffieient  tojtut{fy  the  dedtion. 
80  ordered. 

We  cfHKur:  Sharprteiii*  J.;  Thornton, 
J.;  KeFnrland,  J. 

I  dissent:  Patorson,  J. 

Works.  J.: 

I  disaen^  for  tbe  reasons  stated  in  the  opinion 
filed  on  tbe  former  hearing  of  this  case,  writ- 
ten by  me,  and  concurred  \n  by  a  majority  of 
tbe  court.  No  new  point  was  made  on  tbe 
second  bearing,  and  nothing  additional,  either 
of  law  or  fact,  was  developed.  The  second 
hearing  strengthened  my  views  as  expressed  in 
tbe  former  opinion,  and.  the  manner  in  which 
the  evidence  U  treated  in  the  prevBlImg  opin- 
ion of  Mr.  JvtHee  Vox  bas  served  to  confirm 
my  first  convictbnis. 
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Beatty.  Oh.  J.: 

I  dissent.  Reargoment  and  re-esumination 
of  this  case  have  convinced  me  that  our  former 

decision  was  correct,  and  have  not  materially 
changed  my  views  as  10  tbe  validity  of  the  par- 
ticular grounds  upon  which  it  was  based.  It  is 
conceded — it  would  have  been  impossible  to 
deey — that  the  proof  of  respondent's  paternity 
is  complete.  The  only  argument  that  can  be 
made  against  his  claim  to  Inberft  his  father's 
estate  rests  upon  a  strict  construction  of  the 
Statutes,  remedial  in  their  nature,  desired  to 
secure  to  innocent  unfortunates  in  his  situation 
a  Just  share  of  the  rights  to  which  they  are  bv 
nature  as  fully  entlUed  as  are  legitimate  off- 
spring. No  doubt  a  strong  argument  can  be 
built  on  this  basis  of  strict  construction  against 
tbe  decision  of  the  superuHr  court.  But  I  ad- 
here to  tbe  view  so  strongly  put  and  so  satis- 
factorily maintained  by  Jvttiee  Wotke  in  bis 
opinion,  that  in  cases  of  this  kind  the  only 
strictness  required  is  in  proof  of  paternity. 
That  being  satisfactorily  established  by  plenary 

groof,  I  think  courts  ^ould  lean  strongly  in 
ivor  of  a  finding  that  the  father  of  an  iu^tl- 
mate  cbOd  bas  done  what  eveiy  honest  and 
humane  man  should  be  not  only  willing  but 
eager  to  do,  and  what  a  Just  law  would  com- 
pel tbe  unwilling  to  do.  I  also  think  it  a 
wholly  unauthorized  construction  of  the  Stat- 
ute tobold  that  the  acts  of  recognition, acknowl- 
edgment, etc.,  necessary  to  legitimize  a  natural 
cbud,  should  be  performed  witb  the  express 
Intention  on  tbe  part  of  the  father  of  accom- 
plishing that  object.  If  tbe  acts  are  in  them- 
selves such  as  the  Statute  prescribes,  I  tblnk- 
tbey  confer  legitimacy,  without  any  reference 
to  the  intent  with  which  they  are  performed. 
There  is  no  danger  to  morality  in  recognizing 
tbe  natural  rights  of  illegitimate  children,  as 
against  Uielr  utheiSf  or  other  claimants  of  tbeir 
estates.  And  there  is  no  danger  of  enconrag- 
ing  tbe  fabrication  of  spurious  claims,  so  long- 
as  strict  proof  of  paternity  Is  insisted  upon. 
From  this  point  of  view,  tbe  evidence  here  is 
amply  sufficient  to  sustain  the  decision  of  tbe 
superior  court.  Between  the  passage  of  the 
Act  of  March,  1870,  and  the  adoption  of  the 
Code,  Gershom  P.  Jeesup,  if  tbe  witnesses  told 
tbe  truth,  did  enough  to  legitimize  the  respond- 
ent, and  no  subsequent  neglect  could  deprive 
blm  of  tbe  status  so  acquirra. 
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CHICAGO,  ST.  PAUL.  MINNEAPOLIS  & 
OMAHA  R.  CO..  Impleaded,  etc.,  Appt. 
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A  contract  by'rallroad  compnnlea  to  re- 
ft«in  fkvm  any  effort  to  obtain  a  grant 


of  pnbUe  1la"^g  from  tbe  Legislature,  and  to 
aid  anotfaer  oompanr  to  procure  it  by  all  reason- 
able and  proper  amiBtBDoe  In  consideration  of  a 
share  of  tbe  graat  obtained  by  the  lattw.  Is  void 
as  agalDst  public  policy. 

(Deoemher  8,  USB.) 

APPEAL  by  defendant,  tbe  Chicago,  8t. 
Paul,  Minneapolis  &  Omaha  Railway  Corn- 


Nora. — C<mtract»  void  aa  aoairui  public  pdliey. 
All  oontraots  prejudicial  to  tbe  laterestB  of  tbe 
public,  suoh  aa  a  ooniract  tending  to  prevent  free 
competition,  are  void.  Hilton  v.  Bokersley,  6  £1. 

6L.RA- 


Moner  paid  Id  f  urtheranoe  of  a  oontraot  which 
hy  statute  is  void  but  not  Illegal,  as  dlstingidslied 
from  au  iUeiral  contract,  may  be  recovered  back. 
Leake,  Cont.  Xd  ed.  708;  Jessopp  v.  Lutwycbe,  10 
Bxoh.414;  Bosewame  v.  BllUnv,  ISC  B.  N.  8.SIIL 
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WraconsiK  Hcpbkmk  Coubt. 


Dec.. 


Mny,  from  an  order  of  the  Circuit  Court  for 
Dane  County,  orerrulio?  its  demurrer  to  the 
compiaint  in  a  suit  to  enforce  specific  perform- 
ance of  a  contiact  jSmraed. 

Statement  by  Canod«gr>  •''■•* 

The  amended  complaint,  in  eilect,  alleses 
the  inoorporation  and  orraoization  of  the  plain- 
tiff, usually  called  the  "Chippewa  Company," 
on  June  10,  1881.  That  thereupon  the  work 
of  locatiuf;  and  constructing  Its  railway  was 
commenced  and  proseguted  until  the  fall  of 
1882,  when  the  same  was  completed  from  the 
Hiarisslppi  to  Bau  Claire,  with  a  branch  from 
near  the  mouth  of  the  Red  Cedar  River  by  way 
of  Meoominee  to  Cedar  Falls,  and  from  that 
time  the  same  has  been  operated  as  a  railway 
company  engaged  in  the  business  of  a  common 
carrier.  That  the  defendant.  The  Chicago,  St. 
^nl,  MinneapoliB  A  Omaha  BallwayCompaQy, 
usually  known  aa  the  "Omaha  Companv," 
ma  organized  during  all  the  times  hereinafter 
SKOtioned.  That  ;^ne  16,  1881,  it  was  the 
owner,  among  other  things,  of  a  railway  ex- 
tending from  Elroy,  through  Eau  Claire,  to 
Hudson,  and  thence  to  St.  Paul.  That  it  was 
also  the  owner  of  a  railway  from  Hudson,  in  a 
northeasterly  direction,  a  distance  of  about  120 
milea,  known  as  the  "North  Wisconsin  Rail- 
mnr/'  lliat  June  IS,  1881,  tbe  defendant.  The 
Gblct^,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, usually  known  as  the  "St.  Paul  Com- 
pany," was  engaged  in  operating  railways  in 
the  States  of  Wisconsin,  Illinois,  Minnesota  and 
Iowa,  and  tbe  Territory  of  Dakota.  That  one 
of  its  lines  extended  from  La  Onme,byw^of 
Wabasha,  in  Minnesota,  to  Bt  Paid.  'Hiat 
about  8,000  miles  thereof  was  in  tbe  States  of 
Miooesota  and  Iowa,  and  the  Territotr  of  Da- 
kota, constructed  over  prairie  lands  almost  en- 
tirely destitute  of  timber  and  lumber.  That 
said  Chippewa  Company  was  organized  by 
rarties  interested  in  ancf  friendly  to  the  St 
Paul  Company,  with  a  view  of  connecting  the 
lines  of  said  laa^named  Company  with  tbe  ex- 
tensive prairies  and  timber  lands  in  northwest- 
ern Wisconsin,  and  of  reaching  the  ports  of 
Lake  Superior,  and  connecting  them  with  said 
system  of  railways,  and  operating  the  same  In 
connection  with  the  St.  Paul  Company,  and 
eventually  transferring  tbe  same  to  Uie  St.  Paul 
Company,  to  be  made  a  part  of  and  be  operated 
with  It  as  a  part  of  its  system.  That  with  that 
view  it  determined  to  and  did  construct  said 
Chippewa  Railway.  That  arrangements  were 
made  said  Cpmpanr,  for  the  extension  of 
said  railway  from  Ceaar  Falls,  on  this  route, 
to  Lake  Superior,  passing  over  the  line  of  that 
part  of  the  land  grant  hereinafter  mentioned, 
more  particularly  from  Superior  to  tbe  point 
of  Intersection  at  or  near  Veazie  with  the  North 
Wisconsin  Ridlway. 

That,  at  or  about  the  time  of  the  organiza- 
tion of  the  plaintiff  Company  there  was  organ- 
ized a  railway  company,  by  the  name  of  the 
"  Chippewa  Falls  &  Northern  Railway  Com- 
pany." with  the  object  of  constructing  a  rail- 
way frtmi  Chippewa  Falls  io  a  northerly  direc- 


tioa,  by  way  of  Cbetek,  Rice  Lake  and  said 
land-grant  mteraection  at  or  near  Veazie,  and 
thence,  either  by  its  own  line  or  a  branch  of 
said  Omaha  Company,  to  Supoior.  That  the 
Company  was  organized  in  the  interest  of  said 
Omaha  Company,  and  by  the  officers  tboeof. 
and  controlled  and  substantially  owned  by  that 
Company.  Tbat  It  proceeded,  with  tbe  aasistr 
ance  of  said  Omaha  Company,  to  construct  Its 
road  from  Chippewa  Falls,  on  the  route  indi- 
cated, towards  Superior.  That  tbe  Omaha 
Company  subsequently  and  prior  to  January 
10,  1882,  acquired  the  own^vbip  in  form  of 
said  road  so  commenced  and  partially  con- 
structed by  said  Comrany,  and  is  now  the 
owner  thereof.  That  the  lines  of  railway  pro- 
posed to  be  constructed  by  the  plntntiff  and  by 
tbe  Chippewa  Falls  &  Northern  Railway  Com- 
pany and  said  Omaha  Cotnpany  were  identical 
from  Ohetek  northerly  to  Siipmor,  a  dtstanoe 
of  about  136  miles. 

Tbat  by  the  Act  of  Congress  of  June  8, 18B6. 
and  May  6,  1864,  grants  of  land,  described, 
were  made  to  Wisconsin,  among  other  things, 
for  tbe  construction  of  a  railway  from  MaBl- 
son  or  Columbus,  by  way  of  Portage  City,  to 
St.  Croix,  at  a  point  described,  and  from  tbence 
to  the  west  end  of  Lake  Supo^or,  and  to  Bay- 
field, upon  the  conditions  named.  That  March 
4. 1874,  the  Legislature  of  the  State  accepted 
said  grants,  and  thereupon  granted  to  the  Chi- 
cago &  Northern  Pacific  Air-Line  Railwav 
Company  all  the  right,  title  and  interest  whicn 
the  State  then  bad,  or  might  thereafter  acquire, 
in  or  to  that  portion  of  the  lands  granted  by 
said  Acta  of  Congress  as  was  or  could  be  made 
applicable  to  tbe  ccmstructlon  of  that  part  of 
the  railway  Ivlng  between  the  points  oi  inter- 
section mentionM  and  the  west  end  of  Lake 
Superior,  upon  the  express  condition  that  said 
last-named  company  should  construct,  com- 
plete and  put  in  operation  that  part  of  its  said 
railway  above  mentioned  as  soon  as  a  railway 
should  be  constructed  and  put  in  operation 
from  Hudson  to  said  pt^t  of  Intersection,  and 
within  five  years  from  said  last-mentioned  date, 
and  should  also  construct  and  put  In  operation 
a  railway  from  Genoa  northerly  at  the  rate  of 
twenty  miles  per  year;  which  said  grant  was 
duly  accepted  by  said  last-named  company. 
May  1, 1874.  Tbat  thenameof  said  hut-named 
company  waa  aftervnarda,  and  about  1874, 
changed  to  the  Chlcairo.  Portage  A  Superior 
Railway  Company,  commonly  known  as  the 
"Portage  &  Superior  Company." 

Tbat  by  an  Act  of  tbe  Leeislature  of  the 
State  approved  March  16,  1878,  the  time  lim- 
ited for  the  construction  and  completion  of  said 
last-named  railway  was  extended  for  the  term 
of  three  years,  or  to  about  May  1. 1883.  That 
for  more  than  two  years  prior  to  January  10, 
1883,  a  railway  had  been  completed  and  put  In 
operation  from  Hudson  to  said  point  of  inter- 
section, as  stated,  but  that  said  Portage  A  Su- 
perior Company  had  not,  on  or  prior  to  faid 
last-mentioned  date,  completed  or  constructed 
any  portion  of  sald'land-grant  road  from  said 
pomtof  intersection  to  Superior,  and  bad  not 


Ad  airreement  between  two  gas  oompanles  of  the 
same  city,  for  (he  abaodoDmeDt  by-  one  of  the  com- 
panies of  the  dlsobarge  of  Its  dutlea  to  the  pabllo, 
and  that  the  pitoe  of  gas  as  flzed  tiierebr  should 
not  be  changed  belowa  oartaln  speidfled  rate  with- 
«L.R.  A 


out  the  consent  of  the  other,  where  one  of  tbe  com- 
pantes  Is  prohibited  br  statute  from  entering  Into 
suoh  a  oontzact.  Is  an  lUegal  oootiMt  Olbfas  v. 
Comolldated  Gu  Go.  IW  U.  8.906  (81  L.ed.»re).  8es 
Adams  Co.  v.  Hunter,  post,  SUL 
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<!(»atnicted  or  put  in  operatkn  any  part  or 
portion  of  any  railway,  and  was  not  the  owner 
of  any  railway  whatever.  That  said  last-named 
company  was  then  wholly  insolTcnt,  and  un- 
able to  complete  or  build  any  portion  of  said 
laod-grant  road,  or  put  the  same  io  operation, 
and  that  It  had  no  means  or  ability  to  complete, 
construct  or  operate  a  railway,  and  no  property 
of  any  kind  or  description. 

That  one  BamesL  of  New  York,  was  the  own- 
«r  of  nine  tenths  of  the  bona  flde  stock  thereof, 
and  was,  January  10,  1682,  and  for  several 
weeks  prior  thereto  bad  been,  offering  to  sell 
his  stock  entire,  with  the  control  of  said  com- 
pany, and  all  the  franchises  thereof,  to  differ- 
«nt  parties,  especially  to  the  plaintiff  and  the 
Bt.  Paul  Company  and  the  Omaha  Company. 
Tliat  it  was  well  understood  by  all  parties  that 
the  said  land  grant  would  lapse  to  the  State  on 
May  1, 1882.  That  the  plaintiff,  in  its  own  be- 
half and  in  the  interest  of  the  St.  Paul  Com- 
pany, and  the  Omaba  Company  were  both 
proposing  to  apply  to  ibe  Le^slature  for  said 

Sant,  and  were  both  proposing  to  construct 
eir  line  of  road  over  the  liue  of  said  land- 
mnt  road;  and,  in  view  of  the  facts  stated, 
the  plaintiff  and  the  Omaha  Company,  re- 
jspectively,  were  proposing  to  ask  the  Legis- 
lature to  confer  said  .land  grant  upon  them, 
and  thus  prevent  the  grant  from  lapsing  and 
reverting  to  the  United  States,  and  thereby  be- 
ing lost  to  the  State.  That  it  was  apparent  to 
both  parties  that  In  caae  the  plaintiff,  aided  and 
aBsisted  by  the  St.  Paul  Company,  and  the 
Omaha  Company,  should  enter  into  a  contest 
before  tbe  Legislature  for  that  grant,  they 
might  defeat  each  other,  and  that  no  diapou- 
tion  of  said  land  grant  would  be  made,  and  that 
said  road  would  not  be  construct&J,  and  tbat 
said  land  grant  would  probably  fail  of  its  ob- 
ject and  become  forfeited.  That  it  was  mani- 
leet  that  only  one  road  from  the  Chippewa  Val- 
ley, on  the  line  indicated,  to  I^ke  Superior, 
was  needed  by  the  public  for  tbe  transaction 
of  business,  and  tbat,  if  an  arrangement  could 
be  made  by  which  both  tbe  Companies  inter- 
ested coula  have  traffic  arrangements  over  the 
road  to  be  constructed,  all  parties  would  be 
better  accommodated,  and  all  interests  sub- 
served, than  by  the  construction  of  two  parallel 
and  competing  lines.  That  in  view  of  tne  situ- 
ation, and  on  January  10,  1882,  said  Compa- 
nies met,  by  their  respective  representatives 
and  officers,  and  entered  into  a  contract  in  due 
form  of  law.  in  tbe  words  and  figures,  omitting 
signatures,  following; 

"This  agreement  made  this  lOtb  day  of 
January,  in  the  vear  A.  D.  188S.  between  the 
Chicwo,  St.  Paul,  Minneapolis  &  Omaha  Bail- 
way  Company,  party  of  tbe  first  part,  and  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, party  of  the  second  part,  witnessetb,  tbe 
party  of  the  first  part,  in  consideration  of  the 
f^ements  of  the  party  of  tbe  second  part 
hereinafter  expressed,  agrees:  (1)  That  in  case 
tbe  party  of  the  first  part  shall  obtain  the  land 
grant  heretofore  granted  to  tbe  Chicago,  Port- 
age &  Superior  Railway  Company  in  the  State 
of  Wisconsin,  either  by  grant  of  the  Legisla- 
ture or  negotiation  with  the  said  Chicago,  Port- 
age &  Superior  Railway  Company,  or'by  both 
such  grant  and  negotiation,  tne  said  party  of 
tbe  first  part  will  give  to  tbe  said  party  of  the 
6L.RA. 


second  pert  one  equal  fourth-part  of  the  lands 
received  under  said  grant   (2)  That  tt  wlU 

?raDttosaidparty  of  the  second  part  all  rights, 
rancbises  and  property  which  it  may  obtain 
from  tbe  said  Chicago.  Portage  &  Superior 
Railway  Company  south  of  the  |unction  of 
said  road  with  tbe  main  line  of  the  North  Wis- 
consin Railway,  Including  all  grade  and  right 
ol  way  of  said  company  between  said  junction 
and  toe  City  of  Chicago,  which  tbe  par^  of 
tbe  flnt  part  may  acquire.  (8)  That  it  will 
make  a  contract  of  lease  with  the  said  party  of 
the  second  part,  giving  said  party  of  the  sec- 
ond part  an  equal  right  with  tbe  party  of  the 
first  part  to  run  Its  trains  from  Chippewa  Falls 
(or,  u  the  party  of  the  first  part  shall  construct 
a  road  from  Eaa  Claire  to  Chippewa  Fails,  then 
from  Eau  Clalie  by  way  of  Chippewa  Puis)  to 
Superior  City,  upon  the  following  terms:  The 
party  of  the  second  part  shall  pay  to  the  party 
of  the  first  part  6  per  cent  interest  per  annum 
upon  one  half  of  the  actual  cost,  upon  a  cash 
basis,  of  said  railroad,  and  shall  also  pay  for 
repairs  of  the  same  upoQ  the  some,  upon  the 
bstsis  of  wbeelage.  The  option  to  take  this 
agreement  of  Icaie  shall  remain  to  the  party  of 
the  second  part  for  tbe  term  of  six  months 
from  the  time  tbe  road  is  completed  bo  as  to 
admit  of  the  running  of  trains  through  from 
Chippewa  Falls  to  Superior  City.  The  party 
of  the  first  part  further  agrees  that  it  will  not 
extend  its  Neillsville  line,  and  both  of  tbe  par- 
ties  hereto  agree  that  they  will  not  extend  their 
lines  into  the  territory  between  Beaver,  on  tbe 
Wisconsin  Valley  Railroad:  Neillsvillo,  on  the 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Rail- 
road; Abbotsford,  on  the  Wisconsin  Central 
Railroad,— without  a  further  agreement  be- 
tween them.  In  consideration  of  the  above 
agreement,  tbe  said  party  of  the  second  part 
hereby  agrees  tbat  it  will  not  make  any  efforta 
to  procure  said  lands  to  be  granted  to  It,  or  aid 
or  aasist  any  other  party  to  procure  the  same, 
except  the  said  party  of  tbe  first  part,  and  that 
it  will  render  to  said  party  of  tbe  first  part  all 
reasonable  and  proper  assistance  which  it  may 
be  able  to  give  in  procuring  said  land  grant  to 
be  ^ven  to  the  said  party  of  the  first  part  by 
the  Legislature,  and  will  aid  satd  party  of  the 
first  part  in  any  negotiation  that  it  may  set  on 
foot  with  the  said  Chicago,  Portage  &  Superior 
Railroad  Company  for  the  purpose  of  acquir- 
ing tbe  same.  It  is  further  agreed  and  under- 
stM)d  tbat  in  case  it  shall  become  necessary  to 
pay  the  said  Chicago,  Portage  &  Superior  Rail- 
way Company  any  sum  of  money  In  order  to 
procure  an  assignment  of  lis  interest  in  said 
grant,  that  the  par^  of  the  second  part  shall 
pay  its  propoiiilon  of  said  amount,  bemg  as  one 
to  three,  or  relinquiah  all  right  to  any  portion 
of  said  grant.  It  is  further  understood  and 
agreed  tbat  tbe  question  of  tbe  amount  of  land 
pertaining  to  said  giant,  and  tbe  division  there- 
of between  said  companies  as  above  provided, 
shall  be  left  to  tbe  determination  of  Pblletus 
Sawjer  and  jUexander  MitcbeU,'and  that  their 
decision  upon  that  subject  shall  be  final  and 
conclusive  between  the  parlies.  In  testimony 
whereof  tbe  parties  to  these  presents  have 
caused  the  same  to  be  executed  by  their  respec- 
tive presidents,  and  their  corporate  seals  to  be 
affixed  hereto,  attested  by  tbeir  respective  sec- 
retaries, the  day  and  year  first  above  written." 
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That  nld  contract  was  In  fact  executed 
the  St.  Paul  Compaoy  in  Its  own  befaalf ,  and  as 
representing  the  plaintifF.  That  the  plaintiff 
and  ihe  8t.  Paul  Compaoy,  in  good  faitb,  re- 
lying upon  the  agreements  of  said  Omaha  Com- 
pany in  said  contract  contained,  made  no  ap- 
plication to  the  Legislature,  then  just  cooven- 
iQg,  to  have  said  land  grant  conferred  upon 
the  plaintiff,  and  ceased  all  negotiations  then 
pendtng  between  the'  plaintiff  and  said  Portage 
A  Superior  Compaay.  and  between  the  St. 
Paul  Company  and  said-  Portage  &  Superior 
Company,  for  the  purchase  of  the  stock  and 
property  of  said  Company,  and  rendered  to  said 
Omaha  Company  all  sucb  reasonable  and  proper 
assistance  as  they  wereableto  give  in  the  nego- 
tiations between  it  and  said  Portage  &Snpmor 
Company  for  the  purchase  of  said  grant.  That, 
immediately  after  the  making  of  said  contract, 
the  Omaha  Company  renewed  its  negntlatioD» 
with  the  Portage  &  Superior  Company,  or  the 
agents  of  said  Barnes,  for  the  purchase  of  said 
stock,  property  and  rights  thereof.  That  said 
negotiations  soon  thereafter  resulted  in  such 
purchase.  That  the  actual  transfer  of  said 
stock,  after  said  negotiatioDS  were  completed, 
was,  by  the  direction  of  the  Om^a  Company, 
made  to  one  Cable,  a  friend  of  said  Company, 
who  took  the  transfer  thereof  to  hivuelf,  in  his 
own  name,  t)ut  for  the  benefit  of  the  Omaha 
Company.  That  the  whole  consideration  there- 
for was  mid  to  Barnes  by  the  Omaha  Com- 
pany. That  sabseqaently  Cable  transferred 
all  of  said  stock  to  the  Omaha  Company,  or  to 
some  other  person  for  its  benefit.  That,  as 
such  owner,  the  Omaha  Company  consented 
to  the  legislation  thereafter  prosecuted,  resum- 
ing said  land  grant  to  the  State,  and  conferring 
tbe  same  upon  the  Omaha  Company.  That,  in 
consequence  thereof,  no  objection  was  made  by 
the  Portage  &  Superior  Company,  or  to  parties 
entitled  to  represent  the  same,  but  in  ^ct  con- 
sented thereto.  That,  immediately  after  said 
purchase,  the  Omaha  Company  applied  to  tbe 
Legislature  to  resume  said  grant  from  said  Port- 
age &  Superior  Company,  and  to  confer  tbe 
same  upon  the  said  Omaha  Company,  and  pre- 

Sared  a  bill  for  that  purpose,  which  was  intro- 
uced  in  tbe  Le^Iature  and  passed,  the  same 
being  chapter  10  of  tbe  Laws  of  V<S2,  approved 
Febniai7l6,1883.  That  in  and  bv  said  Act  the 
Legislature  revoked  and  annullea  the  said  land 
gruit  theretofore  held  by  tbe  Portage  &  Su- 
perior Company,  and  conferred  the  same  upon 
and  granted  it  to  tho  Omaha  Compaoy,  with 
all  tbe  ngbt,  title  and  Interest  whicn  the  Slate 
then  haa  or  might  thereafter  acquire  in  and  to 
tbe  lands  granted  to  said  State  by  said  Acta  of 
Congress  to  aid  in  tbe  construction  of  such 
nulway,  which  were  applicable  under  said  Acts 
to  the  construction  of  that  portion  thereof 
which  lay  between  the  west  end  of  Lake  Su- 
perior and  said  point  of  intersection.  That 
said  grant  was  upon  the  expresa  condition  that 
tbe  Omaha  Company  ahouM  continuously  pro- 
ceed with  the  construction  of  the  railway  then 
in  part  constructed  by  it  between  said  point  of 
intersection  and  tbe  west  end  of  Lake  Superior, 
and  should  complete  the  same  so  as  to  admit  of 
the  running  of  trains  thereover  on  or  before 
December  1,  188S;  and  upon  such  completion 
the  Omaha  CompsjiT  became  entiUed  to  patents 
for  all  lands  applicu>le  under  said  Acts  to  the 
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land-grant  road  so  constructed.  That  In  mak- 
ing sucbpurchaae  and  the  passage  of  said  Act 
the  St.  Paul  Company  and  tlM  plaintiff,  in 
pursuance  of  tbe  contract  above  set  forth, 
rendered  to  the  Omaha  Company  all  such  rea- 
sonable and  proper  assistance  as  they  were  able 
to  give  in  the  premises,  and  the  8t.  Paul  Com- 
pany and  said  plaintiff  in  good  faith  in  all  re- 
spects observed,  performed  and  to  their  utmost  I 
ability  carried  out  the  terms  and  provMons  of 
said  contract.  That  thereby  said  grant  waa 
conferred  upon  the  Omaha  Company. 

That  June  10,  1882,  an4  while  tbe  Omaha 
Compaoy  was  engaged  in  constructing  said 
railway,  the  St.  Paul  Company  and  tbe  plun- 
tiff  applied  to  the  Omaha  Company  and  re- 
quested that  said  contract  so  executed  Januaiy 
10,  1883,  should  be  so  changed  as  to  make  tbe 
plaintiff  a  party  thereto,  to  which  said  Omaha. 
Company  consented;  and  thereupon  a  tripar- 
tite contract  was  prepared  between  tbem.and 
executed  making  the  Omaha  Company  party 
of  the  first  part,  and  the  St.  Paul  Company 
,  party  of  the  second  part,  and  tbe  plaintiff  party 
of  the  third  part,  and  dated  as  of  January  10, 

1882.  That  by  the  contract  so  modtfled  the 
Chippewa  Company  wa&  thereby  entitled  to  tbe 
benefits  of  the  first,  third  and  part  of  tbe  fourth 
sabdlvisiona  of  tbe  contract,  and  the  St.  Pant 
Company  the  benefits  of  the  second  and  part 
of  the  fourth  snbdivlsions.  That  otherwise 
said  second  contract  was  a  copy  of  the  fiist 
That  at  the  same  time  and  in  consequence 
thereof,  the  contract  so  made  January  10, 1883, 
was  surrendered  and  canceled.  That  prior  to 
December  81,  1882,  the  Omaha  Company  con- 
structed such  railway  between  said  point  of 
intersection  and  the  west  end  of  Lake  Su- 
perior, a  distance  of  about  sixtv-two  miles,  and 
completed  tbe  same  so  as  to  aamit  of  the  run- 
ning of  trains  over  the  same,  on  or  before  De- 
cember 1, 1888,  and  tberel^  became  entitled  to 
tbe  land  so  granted  to  it  by  chapter  10,  Laws 

1883,  and  entitled  to  receive  patents  theo^for. 
That  said  lands  amounted  to  about  400,000  acres, 
whld)  were  so  granted  to  the  Omaha  Company, 
and  tbe  same  were  most  ly  covered  with  a  heavy 
growth  of  pine  and  othervaluable  timber,  and 
were  at  the  time  of  said  last-named  grant  of  the 
value  of  $3,000, OOOandover.  That,  duiin2l882. 
tbe  Omaba  Compaoy  also  constructed  aline  of 
railway,  formerly  known  as  tbe  "Cliippewa 
Falls  &  Northern,"  but  now  as  a  part  of  tbe 
Omaha  Company's  lines,  from  said  Chippewa 
Falls  to  within  about  ten  miles  from  tbe  said 
point  of  intersection,  and  prior  to  June  1, 1883. 
tbe  Omaha  Company  completed  such  line  or 
road  to  Veazie,  tbe  said  point  of  Interaectioti. 
That  OD  June  1. 1888,  the  said  railway  wascon- 
pleted  from  Chippewa  Falls  to  Supmor,  ao  aa 
to  admit  of  tbe  running  of  trains  through 
thereon. 

That,  on  or  aboutMav  1,  1683,  the  Omaha 
Company  commenced  the  construction  of  a 
line  from  Chippewa  Falls  to  £au  Claire,  and 
has  neariy  completed  the  same,  and  the  same 
will  be  ready  for  the  running  of  trains  thereon, 
on  or  before  September  1,  1884.  That  when 
completed  it  will  form  a  continuous  line  of 
railway  from  Eau  Claire,  by  way  of  Chip- 
pewa Falls,  to  Superior,  completing  the  Omaha 
Road  That  the  Omaha  Company  has  received 
gtu>h  patents,  or  claims  tiie  right  to  tbe  same. 
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and  has  sold  and  disposed  of  a  la^  amount  of 
tbe  lands  so  patented,  and  parted  with  the  title 
thereof  to  thurd  parties,  unkoown  to  tbe  xAain- 
xHt.  That  it  lias  also  sold  and  disposed  of  a 
large  quantity  of  the  timber  on  said  lands  to 
vanoua  parties,  who  have  taken  and  converted 
tbe  same  to  their  own  use.  That  the  plaintiff 
has  in  all  respects  kept  and  performed,  or  of- 
fered to  peiform,  each  and  all  the  conditions 
and  tarns  of  said  last-named  contract  to  be 
kept  and  performed  by  it.  That  tlie  plaintiff 
had  notified  the  Omaha  Company  that  it  had 
elected  to  take  tbe  contract  or  lease  mentioned 
in  the  contract,  but  that  tbe  Omaha  Company 
has  hitherto  refused,  and  still  refuses,  to  in- 
form tbe  plaintiff  of  such  amounts,  or  any  of 
them,  and  does  refuse  to  convey  to  the  plaintiff 
any  part  of  sakl  lands,  and  does  refuse  to 
grant  unto  the  plaintiff  amr  contract  or  agree- 
ment giving  to  the  plaintiff  an  equal  right  with 
the  Omaba  Company  to  run  its  trains  as  speci- 
fied in  tbe  contract,  and  has  utterly  refused  to 
carry  out  or  comply  with  the  terms  of  said  con- 
tract on  its  part.  Tbe  complaint  prays  the 
specific  performance  of  said  second  contract, 
and  for  an  accounting  and  injunction. 

To  that  complaint  the  Omaha  Company  de- 
murred, on  tiw  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
and  from  the  order  overruling  such  demurrer 
the  Omaha  Company  brings  thu  appeal. 

Maara.  S.  U.  Plnnay^  and  C.  M.  Oabamot 

for  appellant: 

Contracts  contravening  public  policy  are  void 
and  not  euforcible. 

Q>Utn$  V.  Blantern,  2  WUa.  841,  1  Smith, 
Lead.  Cas.  7th  Am.  ed.  667,  and  notes,  076-704. 

This  contract  is  against  public  policy  because 
it  is  attended  with  temptations  to  fraud  or  mis- 
conduct. 

FulUr  T.  Dame,  18  Pick.  47S:  OKppinger  v. 
Umbaugh,  5  Watts  ft  8.  Slff;  ManMU  v.  Bal- 
Hman  A  O.  S.  (h.  57  U.  8.  16  How.  814  (14  L. 
«d.  9B8);  Bryan  v.  BfpnotdM,  6  Wis.  200. 

Where  an  agreement  is  prima  faeie  illegal,  it 
lies  on  the  party  seeking  to  enforce  it  to  show 
that  the  intention  was  not  illegal. 

Pollock,  Oont.  881;  BoOandv.  ffaU,  1  Bam. 
ft  Aid.  68:  AUkiM  v.  Jvpe,  L.  a  2  0.  P.  Dlv. 
876. 

If  the  necessary  tendency  of  the  contract  is 
to  corrupt  or  improper  practicesf  no  amount  of 
proof  of  bonef^  intention  will  save  it  fncnn  con- 
demnation, as  a  matter  of  law. 

BiiMrdaon  v.  CrandaU,  49  N.  Y.  889;  Ateha- 
WAT.  MaiUm,  43  N.  Y.  147. 

Public  policy  requires  courts  to  pnmounce 
void  every  contract,  tbe  probable  tendency  of 
which  would  be  to  sully  the  purity  or  mislead 
the  judgment  of  those  to  whom  the  high  trust 
of  legiualion  is  committed. 

Lyon  V.  MitcheU.  86  N.  Y,  388,  240.  Beo 
also  MarahaU  v.  Baltimore  <£  O.  B.Co.  aupra; 
MiOa  V.  MiUa,  40  N.  Y.  648,  646;  BidtoTdaoA 
r.  Omn^aU,  48  Y.  848, 862;  Providejuie  Tool 
Co.  v.  NorHa.  69  U.  S,  2  Wall.  45  (17  L.  ed. 
868);  TrUt  v.  OhiU,  88  U.  8.  21  Wall.  441  {23 
L.  ed.  638);  Filaonv.  Eitnea,  S  Pa.  456;  Bowera 
V.  Boviera,  36  Pa.  74;  Noel  v.  Drake,  28  Kan. 
266;  Lueaa  v.  AUen,  80  Ky.  681;  Gvliek  t. 
Ward,  10  N.  J.  L.  102;  BoUjnan  v.  Loomia, 
41  C(Hin.  681;  Harrington  v.  Vi^oria  Qramng 
«  L.B.  A. 


Dock  Co.  L.  R.  S  Q.  B.  Dlv.  548;  J/Sdier  v. 
Dama,  aupra;  Oseanyan  v.  Winched  Rn)eat- 
ing  Arma  Co.  108  U.  S.  261,  269  [26  L.  ed.  5^9, 
5«);  Woodatoek  Iron  Co.  v.  Richmond  dD.  Sx- 
ienaiem  Co.  129  U.  S.  648,  663  (83  L.  ed.  819. 
826);  Egerton  v.  Brovntow,  4  H.  L.  Cas.  1. 

Illegality  from  public  policy  cannot  be 
waived. 

Cardote  v.  Swift,  U8  Mass.  350. 
Jfr.  J^olui  W.  Cany,  for  respoodent: 
The  court  cannot  presume  that  tbe  agree- 
ment here  entered  into  was  to  use  improper 
means  or  influences  to  accomplish  tbe  desired 
end,  but  only  such  as  were  legal,  proper  and 
right. 

All  inferences  that  tbe  parties  intended  to  con* 
tract  for  illegal  and  improper  services  are  ex- 
pressly excluded  by  the  terms  of  the  contract, 
which  provides  only  that  "reasonable  and  prop- 
er aasiBtance  which  it  may  be  able  to  give," 
should  be  afforded. 

Bee  LariUard  v.  Clyde.  86  N.  Y.  884;  Orme» 
V.  Dauehy,  82  N,  Y.  448;  Curtit  v.  Qokey,  68 
N.  Y.  800;  Eling  v.  Friea,  88  Micb.  275.  279; 
Beal  V.  Polhemua,  10  West.  Rep.  886,  67  Mich. 
180;  Norton  v.  Kearney.  10  WTs.  444. 

Csses  holding  contracts  for  lobby  services  to 
be  void  have  no  application  to  the  case  at  bar 
for  the  reason  that  tbe  contract  fai  question  was 
not  for  lobby  services,  but  for  proper  and  le- 
gitimate purposes. 

Deniaon  v.  Crawford  Co.  48  Iowa,  211. 

When  the  illegal  transaction  has  been  con- 
summated, when  no  court  bas  been  called  upon 
to  give  aid  to  it,  when  tbe  proceeds  of  tbe  sale 
or  business  have  been  actually  received  in  that 
which  the  law  recognizes  as  having  lud  value, 
a  court  of  equity  will  compel  the  party  recdv- 
ing  such  fund  to  account  for  it. 

Flantert  Bank  v.  Union  Bank,  88  U.  8.  16 
Wall.  488,  499,  600  (21  L.  ed.  478.  478,  480); 
Brooka  v.  Martin,  69  U.  8. 2  Wall.  70  (17  L.  ed. 
782);  Heekman  v.  ftoarfc,  50  Wis.  267,  270; 
Artnttrong  v.  Toler,  24  U.  8.  11  Wheat.  258  (6 
L.  ed.468j:  McBlairy.  0ibbea,B8V.  S.  17 How. 
286  (15  L.  ed.  184);  Sharp  v.  Ta^,  2  Phill. 
Cb.  801;  Anderson  v.  Moncrieff,  8  Desausa.  Eq. 
(B.  C.)  136;  BousjUld  v.  Wilam,  16  Hees.  &  W. 
185;  Okwit.  Daci*,  1  Bailey,  L.  816;  GWiamT. 
Broum,  48  Miss.  641;  Ds  Z«on  v.  Tres6no,4Si 
Tex.  88. 

Caaaoday,  J,,  delivered  the  opinion  of  tbe 
court: 

This  action  ia  brought  to  enforce  the  specific 
performance  of  tbe  contract  or  contracts  set 
forth  in  tbe  foregoing  statement  By  virtue  of 
those  contracts  the  plaintlfl  claims  the  ridit  to 
the  equal  undivided  one  fourth  of  all  tbe  lands 
and  the  avails  thereof  granted  to  tbe  State  for 
tbe  purpose  of  aiding  in  tbe  coostruclion  of  a 
railroad  from  Superior  to  the  junction  near 
Yeazie,— a  distance  of  about  sixty-two  miles, 
—  and  said  to  contain  400,000  acres  of  land,  of 
the  valoe  of  $2,000,000.  Tbe  State  granted  all 
of  those  lands  to  the  Portage  ft  Superior  Com- 
pany in  1874,  for  tbe  purpose  named  and  upon 
tbe  conditions  set  forth  in  said  statement;  and 
that  company  continued  to  bold  the  same  down 
to  tbe  time  of  executing  tbe  first  of  said  con- 
tracts, January  10,  1682.  It  had  failed,  bow- 
ever,  to  construct  any  portion  of  the  sixty-two 
miks  of  road  between  Superior  and  the  junc- 


Digitized  by 


Google 


6oe 


WnHXKsaa^SiiFBBiai  Coubt. 


Dmc, 


tlon,  aa  reqaired  by  soch  grant,  and  It  had 
also  failed  to  construct  any  portion  of  the  road 
from  the  state  line  at  Genoa  to  said  junction,  as 
raquired  by  such  grant.  It  was,  moreover, 
then  insolvent  and  wholly  unable  to  complete 
any  part  of  either  of  such  roads,  and  the  owner 
of  nine  tenths  of  the  bona  fide  stock  of  that 
company  was  then  offering  to  sell  the  same  to 
different  parties,  and  particularly  to  the  Chip- 
pews,  St.  Paul  and  Omaha  Companies,  respcc- 
tirely.  <The  f&ct  of  such  insolvency  and  de- 
fault on  the  part  of  the  Portage  &  Superior 
Company,  and  the  further  fact  that  the  time 
limited  In  the  grant  for  its  completion  of  the 
entire  road  would  expire  about  Hay  1,  1883, 
had,  prior  to  the  execution  of  the  contract, 
January  10, 188S,  induced  the  Chippewa  Com- 
pany in  Ita  own  betialf ,  and  ia  the  interest  of 
the  Bt  Paul  Company  and  the  Omaha  Com- 
pany, respectively,  to  apply  to  the  Legislature, 
then  about  to  convene,  for  said  grant,  and  to  ask 
that  the  same  be  conferred  upon  its  Company; 
hut  in  view  of  the  fact  that  should  these  Com- 

S^ies,  respectively,  enter  into  a  contest  before 
e  Legislature  tor  mcA  grant,  they  might 
thereby  defeat  eadi  other,  and  prevent  any 
disposition  of  the  same,  it  was  deemed  advisa- 
ble by  them  to  enter  into  an  arrangement 
whereby  such  conflicting  interests  should  be 
tiarmonized,  and  but  one  road  constructed 
over  the  proposed  route,  with  running  arrange- 
ments for  both,  as  set  forth  in  the  statement 
made.  To  secure  such  oMects,  the  written 
contiaet  of  January  10, 1888,  was  made,  and 
executed  as  stated;  and  tiieredpon,  and  in  pur- 
suance of  said  contract,  the  Chippewa  and  Bt. 
Paul  Companies  ceased  all  negotiations  for  the 
purchase  of  said  stock,  and  made  no  applica- 
tion to  the  Legislature  for  said  grant,  and  ren- 
dered to  the  Omaha  Company  "all  such  rea- 
sonable and  proper  assistance  as  they  were 
able  to  give  m  Uie  premises,"  and  "  in  good 
faith  in  all  respects  observed,  performed  and 
to  their  utmost  abili^  carried  out,  the  terms 
and  provisioos  of  said  contract;"  tliat  the 
Omaha  Company  was  thereby  enabled  to  pur- 
chase said  stock  and  obtain  said  grant  from  the 
Legislature  by  virtue  of  chapter  10,  Laws  1883. 
Hie  contract  executed  June  10, 1888,  was  a 
substantial  copv  of  the  one  executed  Janua^ 
10, 186S,  including  dates,  except  as  set  form 
in  the  foregoing  statement 

The  validity  of  chapter  10,  Laws  1863,  has 
recently  been  challenged  on  the  ground  that 
the  grant  to  the  Portage  &  Superior  Company 
in  1874  gave  to  that  Compaq  therlgbt  to  earn 
the  land  therein  granted,  and  was  fn  the  nature 
of  a  contract,  which  the  State  Legislature 
could  not  impair,  and  also  upon  the  ground 
that  the  Legislature  passing  the  Act  hm  been 
Influenced  or  misled  by  false  representations 
made  to  its  members  respecting  the  intentions, 
financial  condition,  etc.,  of  the  Portage  &  Su- 

Sirior  Company.  The  conclusions  reached  hv 
r.  JvtUeo  Harlan,  in  an  elaborate  and  well- 
fortlfled  opinion,  were  to  the  effect  tbat  the 
question  of  sudi  undue  Influence  and  misrep- 
resentation was  not  one  to  be  determined  by 
courts  or  juries  upon  evidence,  and  tbat  as- 
suming the  Act  to  have  been  unconstitutional 
and  void,  as  impairing  the  obllgationB  of  con- 
tracts, yet  that,  after  the  time  for  constructing 
the  road  by  the  Portage  &  Superior  Company 
6L.R  A. 


bad  fully  transpired,  the  Legislature  bad  ocm- 
firmed  sotdi  revocatum  and  resumption  of  tiie 
grant,  and  the' conferring  of  the  same  upon  the 
Omaha  Company  by  chapter  29,  Laws  1888. 
Fmmers  L.  A  T.  Go.  v.  Ohioage,  P.  dk  8.  B.  Co. 
6  R  R  &  Corp.  L.  J.  184,  S9  Fed.  Bep.  148. 

In  this  case,  however,  we  most  assume, 
what  counsel  on  both  sides  have  assumed,  tbat 
chapter  10,  Laws  1883,  was  a  valid  grant  to  tbe 
Omaha  Company.  Tbe  right  of  t£e  Portage 
&  Superior  Company  was,  at  most,  nothing 
more  than  to  earn  the  lands  granted,  upon  the 
terms  specified  therein.  The  important  ques- 
tion here  presented  for  consideration  is  wheUier 
the  agreements  contained  in  the  second  con- 
tract, and  here  soiudit  to  be  specifically  «i- 
f  orced,  are  valid.  We  ore  all  agreed  that  tbe 
validity  of  that  contract  atanda  upon  tbe  same 
basis  as  the  first,  since  it  was  made  without 
any  other  consfdoatlon  and  is  sabstantially  the 
same  as  tbe  first,  so  modified  as  to  include  the 
Chippewa  Company  as  a  third  party,  as  it  waa 
understood  in  the  negotiations,  and  at  the  time 
of  making  the  original  contract,  tiiat  the  St 
Paul  Company  in  fact  represented  tbe  Chippe- 
wa Company  as  wdl  aa  itself.  Especially 
would  this  be  so  if  tbe  Omaha  Company  fa 
forced  to  rely  for  Its  titie  upon  the  Act  of  188S 
instead  of  the  Act  of  ld8&,  as  su^ested  in  the 
case  cited.  The  only  consideral^ns  for  the 
agreements  here  sought  to  be  enforced  are  such 
aa  are  specified  In  the  fourth  subdivifdon  of 
each  of  thecmbacta.  Tbe  mere  option  given 
la  the  third  subdivisioa  cannot  be  r^arded  aa 
a  considerwtion,  much  less  a  sepaialeand  Inde- 
pendent consideration.  Tbe  clause  therein  to 
which  the  arguments  have  mainly  been  di- 
rected, as  found  in  the  second  contract,  reads 
as  follows:  "In  consideration  of  the  above 
agreements,  tbe  said  parties  of  the  second  and 
third  parts  hereby  agree  that  they  will  not 
make  any  effort  to  inocnre  said  lands  to  be 
granted  to  them,  or  eltiier  of  them,  or  aid  or 
assist  any  other  party  to  procure  tbe  same,  ex- 
cept the  party  of  the  first  part,  and  that  they 
will  render'  to  said  party  of  ihe  first  part  all 
reasonable  and  proper  assistance  which  they 
may  be  able  to  give  in  procuring  said  land 
grant  to  be  given  to  the  parly  of  the  first  part 
by  the  Legiuatute,  and  wUl  aid  said  party  of 
the  first  pert  in  any  negotiations  which  it  may 
set  on  foot  with  the  said  Chicago,  Portage  & 
Superior  Railroad  Company  for  the  purpose 
of  acquiring  the  same." 

The  able  and  learned  counsel  for  the  plain- 
tiff insists  that  the  presumption  is  dwaya  in 
favor  of  the  legality  of  contracts,  and  hence 
that  the  "effort,"  "aid,"  "assistance"  and 
services  thus  agreed  to  be  made,  rendered  and 
performed  must  be  regarded  aa  such  only  aa 
were  not  illegal.  Improper  or  vicious;  and  Uien 
it  is  assumed  tbat  if  such  effort,  aid,  assistanoe 
and  services  were  lawful  in  themselves,  then 
it  was  competent  for  the  Chippewa  and  St 
Paal  Companies,  respectively,  to  contract  with 
the  Omaha  Company  to  make,  render  and 
perfom  the  same.  In  support  of  this  conten- 
tion, tbe  same  counsel  suggests  numerous 
things  which  tbe  Chippewa  and  St  Paul  Com- 
panies, respectively,  might  innocently  have 
done  under  the  contract.  Among  these,  it  is 
claimed  that  such  Company,  "or,  what  Is  the 
same  thing,  its  managing  officers,"  might 
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l^ally  and  properly  have  refraiDed  from  nego* 
tlating  for  the  purchase  of  said  stock  or  the 
iwoperty  of  the  Portage  ft  Superior  Company, 
and  idTiaed  the  parties  in  charge  thereof  to 
negotiate  with  the  Omaha  Company;  that  it 
was  competeot  for  such  Company  or  its  man- 
aging officers  to  have  stated,  "either  publicly 
or  nivately,  to  its  friends,  either  in  or  out  of 
the  Lu^slature,  that  its  interests  would  be  ad- 
Tancea  by  granting  the  Omalia  Company's 
apidication  for  said  grant;"  or  have  stated  "  to 
any  of  its  friends,  or  any  member  of  the  Leg- 
idature,  that  if  the  grant  was  made  to  the 
Omaha  Company,  it  would  have  tbe  effect  of 
extending  "  us  "  lines  or  the  right  to  run  on 
the  Omaha  Road  to  Lake  Superior;"  or  ex- 
pressed "its  opinion  and  desire  and  wish  that 
this  grant  should  be  made  to  the  Omaha  Com- 
pany." 

Hie  biUacT  of  this  contration.  if  fallacy  it 
be,  oonileta  in  assuming  that,  if  these  seTeral 
Uiuigs  were  not  in  themselTes  a  violation  of 
law  or  good  morals,  then  it  was  competent  for 
tbe  Omaha  CompaDv,  in  consideration  thereof, 
to  legally  hind  itself  by  the  agreement  in  c[uea- 
tion  to  the  effect  that,  in  case  of  Its  obtaining 
the  land  grant,  it  would  give  "  one  equal 
fourUi-part"  thereof,  also  the  "ri^t,  fran- 
chises and  property  "  of  the  Portage  ft  Superior 
Company  and  the  "  contract  of  lease"  therein 
monnoned,  as  therein  specifled.  In  an  acUon 
on  a  contract  not  to  prosecute  a  criminal,  tbe 
most  eminent  English  judge  who  never  reached 
a  higher  position  than  chief  justice  of  the  com- 
mon ^eas,  unless  by  declining  to  be  made 
Lord  Cbanoellor,  approvingly  quotes  a  text- 
writer,  to  the  effect  that  a  person  could  not 
t^nd  himself  legally  by  a  "  promise  to  pay 
moneytoa  man  not  to  do  a  crime."  Cotttntv. 
mantern.  2  Wils.  860. 

A  few  years  later.  Lord  Mansfield,  OA.  t/.,  in 
behalf  of  the  King's  Bench,  said:  ."Many  con- 
tracts which  are  not  against  morality  are  still 
void,  aa  being  against  the  maxims  of  sound 
policy." 

A  third  of  a  century  ago  this  court,  while 
conceding  that  an  agreement  for  compensation 
tor  certain  services  in  securing  tbe  passage  of 
an  Act,  as,  for  instance,  making  a  public  ar- 
gument before  a  commiUee  of  the  Legislature, 
or  before  the  L^[iilatnre  itsdf ,  if  permitted  to 
do  80,  might  be  enforced,  nevertheleas  held 
that  an  "agreement  to  prosecute  and  superin- 
tend, in  the  capacity  of  agent  and  attorney,  a 
private  claim  before  the  Legislature,  is  against 
public  policy  and  void,  ana  no  action  can  be 
maintamed  thereon,  or  for  services  thus  ren- 
dered." Brgan  v.  Beynoldt.  5  Wis.  200.  "To 
prosecute  and  superintend  mv  claim  for  cer- 
tain services,  as  contractor  to  the  State,  for  tbe 
construction  of  the  Portage  Canal,"  were  tbe 
words  of  the  written  contract.  It  contained, 
however,  tbe  provision  that  "  such  claim  to  be 
brought  before  tbe  Legislature  In  such  mode 
and  manner  as  my  said  agent  and  attorney 
may  choose  to  tiave  the  same  presented;"  and 
tbe  compeaaation  therein  agreed  upon  was  ten 
per  cent  on  the  whole  amount  which  tbe  Btate 
mlfi^t  allow.  Id  deeding  the  case,  Wbiton, 
Ch.  J.,  speaking  for  the  whole  court,  including 
the  present  chief  Justice^  said:  "  We  know  of 
no  way  by  which  a  person  who  is  not  a  mem- 
ber of  the  L^islature  can  prosecute  ta  snper- 
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intend  a  claim  before  that  body,  except  by 
means  of  Uie  members  themselves,  or  some  oif 
them.  He  could  not,  tbeiefote,  comply  with 
tbe  contract  on  his  part  without  resorting  to 
personal  solicitation  with  tbe  members  of  the 
legislative  body.  We  therefore  think  that  tbe 
contract  was,  by  its  terms,  an  agreement  to 
pay  money  for  a  consideration  wbicb  is  incon- 
sistent with  public  policy,  and  that  the  agree- 
ment is  for  that  reason  void."  The  learned 
counsel  for  the  plaintiff  insists  that  the  case 
was  wrongly  decided,  and  we  are  asked  to  re- 
consider and  overrule  it,  or,  at  least,  distin- 
guifib  it  from  tbe  case  at  bar.  It  is  certainly 
inconsistent  with  counBel's  theory  of  the  pre- 
sumptive legality  of  such  contracts.  Upon 
that  theory,  the  "mode  and  manner  "of  pre- 
sentation, prosecution  and  superintendence 
might  have  been  oonflned  to  such  serrices  as 
miflrht  have  been  legally  omtiacted  for. 

ft  la  true,  the  learned  chief  justice  writing 
that  opinion  only  cited  two  adjudications  in 
support  of  the  conclusions  reached;  but  these 
cases  have  frequently  been  sanctioned  b^  other 
courts,  and  he  certainly  might  have  cited 
others  whi(^  had  been  previously  made,  sanc- 
tioning the  same  principles.  FuKer  v.  Dame, 
18  Pick.  472;  Sat^id  v.  Gulden,  7  Watts, 
163;  Olippinger  v.  Mepbavgk,  5  Watts  ft  S.  816; 
Fitton  V.  Himet,  5  Ri.  462;  Harris  v,  Boof,  10 
Barb.  489;  MarOiaU  v,  BcUHmore  A  0.  R.  Oo. 
57  U.  S.  16  How.  814  [14  L.  ed.  958]:  WiUlei/ 
V.  Oom«r,  7  Ud.  S78:  JbM  Tnuac,  91  Barb. 
861. 

Besidea.  the  case  of  Bryan  t.  Begnalga,  tu- 
pra,  has  been  expresiriy  sanctioned  in  wdl- 
omsldered  opinions  by  at  least  three  courts  of 
high  authority:  Powra  v.  Skinner,  84  Vt  274; 
SXidtart  Co.  Lodge  v.  Orary,  98  Ind.  388; 
Sweeney  v.  McLeod.  16  Or.  880. 

The  case  of  Bryan  v.  Beynotde,  wpra,  hss 
also  been  cited  approvingly  m  Mdelmr  v.  Me- 
Carty,  81  Wis.  254. 

In  the  leading  case  of  FaUerv.  Dame,  wupra, 
tbe  acts  to  be  done,  and  for  which  the  owner 
of  certain  lands  was  to  par  a  compensation, 
were  ibe  getting  up  of  a  joint-stock  company, 
tbe  purchase  of  such  lands,  and  tbe  procuring 
of  a  terminal  depot  to  be  located  and  con- 
structed thereon  by  a  railroad  company.  Such 
cases  are  undoubtedly  regarded  aa  analogous, 
in  principle,  to  an  agreement  to  pay  compen- 
sation for  procuring  legislation.  In  that  case 
there  was  no  stipulation  for  secrecy,  mudi  less 
for  publicity,  and  counsel  invoked  the  same 
presumption  of  innocence  which  is  here  con- 
tended for.  In  considering  it,  Shaw,  Ch.  J., 
said:  "  It  was  strongly  pressed  by  the  counsel 
for  tbe  plaintiffs  that  when  a  contract  is  made 
in  general  terms,  broad  enough  to  include 
things  lawful  and  unlawful.  It  shall  be  pre- 
sumed that  they  intended  those  only  which 
were  lawful.  .  .  .  Tbe  law  goes  further  than 
merely  to  annul  contracts,  where  the  obvious 
and  avowed  purpose  is  to  do  or  cause  the  doing 
of  unlawful  acts.  It  avoids  contracts  fand 
promises  made  with  a  view  to  place  one  under 
wrong  influences, — those  whira  offer  him  a 
temptation  to  do  that  which  may  injuriously 
affect  the  rights  and  interests  of  third  persons." 
He  then  illustrates  how  a  person  might  law- 
fully solicit  a  bequest  or  devise  In  favor  of  a 
I  friend,  or  lawfully  propose  Lmania«e,  but 
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that  "  any  promise  of  reward  made  to  him  to 
induce  bira  to  do  this,  or  any  promise  made 
afterwards  in  consideration  of  such  service, 
would  be  void.   This  is  founded  upon  the 

feneral  consideration  of  fitness  and  expediency, 
uch  advice  and  solicitation,  in  whatever  form 
the  aeency  may  be  exerted,  are  understood  to 
be  diUQterefltea,  and  to  flow  from  a  single  re- 
gard to  the  Interests  of  the  parties.  Tbey  are 
lawful  only  so  far  as  they  are  free  and  disin- 
terested. If  such  advice  and  solicitation,  thus 
understood  to  be  pure  and  disinterested,  may 
be  justly  offered  from  mercenary  motives, 
thej  would  produce  all  the  consequences  of 
absolute  misrepresentation  and  falsehood." 

In  THii  V.  Child,  88  U.  B.  21  Wall.  441  [23 
L.  ed.  6381,  similar  illustrations  *were  made, 
and  it  was  held  that "  a  contract  to  take  charge 
of  a  claim  before  Congress,  and  prosecute  it  as 
an  agent  and  attorney  for  the  claimanC,  .  .  . 
is  void."  Then,  after  distioguishing  such  a 
contract  from  one  for  purely  professional  serv- 
ices, the  court  held:  "  Though  compensation 
can  be  recovered  for  tbew  (profesalonal  serv> 
Icea]  when  they  stand  tbemaelves,  yet, 
when  they  are  blended  and  confused  with 
those  which  are  forbidden,  the  whole  is  a  unit 
and  indivisible,  and  that  which  is  bad  destroys 
the  good;"  and  hence  "  compensation  can  be 
recovered  for  no  part."  To  the  same  effect  is 
Jtfeguir«  V.  Oorwiiu,  101  U.  S.  108  [2S  L.  ed. 
899]. 

.  In  Wildeji  V.  (hUitr,  svpra,  the  agreement 
for  compensation,  sought  to  be  enforced,  was 
for  procuring  favorable  action  of  the  governor; : 
but  it  was  held  void,  as  against  public  policy. 
The  court  said:  "The  reasons  are  obvious. 
They  are  designed  to  protect  the  exercise  of 
this  power  from  abuse  through  the  ioterven- 
tion  of  desi|ming  persons,  and,  although  ta 
the  partlcnlar  Instance  no  Improper  influences 
may  have  been  resorted  to,  the  public  interest 
in  such  questions  requires  that  the  priDciple 
should  be  enforced  in  all  cases.  .  .  .  The 
same  reason  applies  with  equal  force  Id  support 
of  claims  for  obtaining  the  passage  of  laws  by 
the  Legislature." 

In  the  case  of  Clippinger  v.  Hepbaugh,  5 
Watts  A  6.  81S,  it  was  said  the  court:  "  It 
matters  not  that  nothing  improper  was  done  or 
was  expected  to  be  done  by  the  plaintiff.  It  is 
enough  that  such  is  the  tendencv  of  the  con- 
tract; that  it  is  contrary  t(>  souna  morality  and 
public  policy,  leading  necessarily,  in  the  hands 
of  desieniDg  and  corrupt  men,  to  improper 
tampering  with  members,  and  theuaeof  anex- 
traneooa  secret  influence  over  an  important 
branch  of  the  government.  Itmaynotcorrupt 
all;  but  if  it  corrupts  or  tends  tocomiptsome, 
or  if  it  deceives  or  tends  to  deceive  or  mislead 
some,  that  is  sufficient  to  stamp  its  character 
with  the  seal  of  reprobation  before  a  judicial 
Mbunal." 

In  Rote  V.  Truax,  21  Barb.  361,  the  contract 
under  which  compensation  was  sought  was 
merely  "  to  use  bis  influence,  efforts  and  labor 
in  procuring  the  passaee  of  a  law  by  the  Legis- 
lature;" but  it  was  held  to  be  void  as  agaitiBt 
public  policy,  and  as  the  contract  was  entire, 
it  was  wholly  void,  and  hence  no  recovery  could 
be  had  either  upon  !ihe  contract  or  quaiUum 
fluruit,  even  for  legitlmtie  services.  To  the 
same  effect  ae  the  above  cases  are  MitU  v.  MUU, 
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40  N.  Y.  648;  Frost  v.  Belmont,  6  Allen,  198; 
MeKeev.  Cheney,  S3  How.  Pr.  144;  Git  t.  WU- 
Hams,  12  La.  Ann.  319;  Uelier  v.  MeBratne^, 
8  Dill.  386;  Providence  Tool  Go.  v.  Norrit,  88 
U.  S.  3  Wall.  45  [17  L.  ed.  868];  Oeeanyan  v. 
Wineheeter  Repeating  Arm*  Co.  108  C.  8.  261 
[Se  L.  ed.  5S9,  641];  Woodttcek  Iron  Co.  t. 
Riehmond  <£  D,  Ertm*ion  Oo.  129  U.  8.  648  [89 
L.  ed.  819]. 

In  speaking  of  the  prindple  applicable  to  an 
agreement  for  compensation  for  procuring  a 
contract  from  the  government,  in  Providmee 
Tool  Go.  V.  Norrit,  supra,  Mr.  Juetiee  Field 
tersely  observed:  "It  [such  principle]  has  been 
asserted  in  cases  relating  to  agreements  for 
compensation  to  procure  legislation.  These 
have  been  oniformly  declared  invalid,  and  the 
decisions  have  not  turned  upon  the  question 
whether  improper  influences  were  contemplat- 
ed or  used,  but  upon  the  corrupting  tendency 
of  the  agreemente."  69  U.  8.  3  Wall.  54  [17 
L.  ed.  870].  On  another  page  he  states:  *'  It 
is  sufficient  to  observe,  generally,  that  all  agree- 
ments for  pecuniaxy  conrideratlons  to  contn^ 
the  business  operatims  of  the  government,  or 
the  regular  udministratiOTi  of  justice,  or  the  ap- 
pointments to  public  offices,  or  the  ordinary 
course  of  legislation,  are  void,  as  against  pub- 
lic policy,  without  reference  to  the  qneation 
whether  improper  means  are  contemplated  or 
used  in  their  execution.  The  law  looks  to  the 
general  tendency  of  such  agreements,  and  it 
closes  the  door  to  temptation  oy  refusing  them 
recognition  inanvof  thecourtsofthecountrv." 
69  U.  8.  2  Wall."  56  [17  L.  ed.  871].  Ttfese 
principles  are  reasserted  by  the  same  learned 
justice  in  Oteangan  v.  WiTieheater  BqxaUng 
Arms  Oo.  108  U.  S.  901,  964  [26  L.  ed.  589, 
S41]. 

In  the  case  at  bar  it  is  urged  that  the  efforts 
to  be  made,  the  aid  and  assistance  to  be  given 
and  the  services  to  be  rendered  were  expressly 
limited  by  the  contract  to  snch  as  were  "  rea- 
sonable and  proper." 

In  Marahall  v.  Baltimore  A  O.  R.  Co.  67  U. 
8.  16  How.  814  [14  L.  ed.  9S8],  the  proposed 
plan  of  Marshall,  which  was  the  basis  of  the 
contract  under  which  be  claimed  compensation 
for  the  services  rendered,  oontaioedtms  clause: 
"  ]  contemplate  the  use  of  no  Improper  meaoa 
or  appliances  in  the  attainment  of  your  purpose. 
My  scheme  is  to  surround  the  Legislature  with 
respectable  and  influential  agents,  whose  pur- 
suasive  arguments  may  influence  the  members 
to  do  you  a  naked  act  of  justice.  This  is  all." 
He  then  illustrates  by  menttoniiu:  an  ex-state 
senator  and  ex-presiding  officer  of  that  body. 
67  U.  8.  16  How.  818  [14  L.  ed.  954]. 

8oIn  Elkliart  Co.  Lodge  v.  Crarp.  98  Ind.  388, 
the  stipulation  was  only  for  the  use  of  "all 
proper  persuasion." 

8o  in  Steeeney  v.  MeLeod,  IS  Or.  880,  the 
stipulation  was  merely  that  me  plaintiff  woidd 
"by  means  of  all  legitimate  importunity  and 
submission  of  evidence,  to  prevent  the  passage 
of  any  law,"  etc. 

But  none  of  these  stipulations  were  suffldent 
to  save  either  of  such  contracts  from  the  con- 
demnation of  the  respective  courts.  Where 
the  principal  object  and  purpose  of  an  agree- 
ment is  to  secure,  by  a  promise  of  compensa- 
tion contingent  upon  success,  influence  npoa  or 
with  membmof  a  Leglslataie,  or  ezecattveor 
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other  pabUc  offldal.  It  Is  none  the  less  vicious 
In  its  tendencies  because  it  istberein  stipulated 
tbat  such  iDfluence  shall  be  "  reanoaable  and 
proper."  The  predse  point  is  that  such  agree- 
meot,  for  such  purchase  of  influence,  is  against 
public  policy,  and  therefore  improper. 
There  is  another  consideration  irhich  has 

Senerally  made  courts  more  emphatic  in  con- 
emnation  of  such  contracts,  and  tbat  Is  tbat 
the  agreement  for  compensation  is  made  con- 
tingent upon  the  success  of  the  legislation  or 
other  object  soueht.  This  is  illustrated  and 
held  in  Bereral  of  the  cases  cited,  t^ince  it  is 
established  that  such  contingent  reward  maheR 
such  contracts  more  vicious,  it  certainly  fol- 
lows that  the  vice  becomes  more  enormous  as 
the  amount  of  the  reward  is  increased.  In  the 
case  at  bar  the  share  of  the  land  grant  con- 
tracted for  is  alleged  to  he  half  a  million  dol- 
lars, to  say  notbini;  of  the  lease  and  other  rights 
contTECted  for.  Tf  such  contract  for  one  fourth 
of  the  grant  is  valid,  then  upon  the  same  prin- 
ciple, we  assume,  it  would  be  claimed  to  be 
valid  if  it  had  been  for  three  fburtbs  or  even 
nine  tenths  of  the  grant.  In  bestowing  the 
grant  the  Legislature  were  executing  a  trust 
imposed  upon  the  State  by  Congress.  The 
IjCgislature  had  no  power  to  pervert  that  trust, 
nor  any  part  of  it,  even  for  the  benefit  of  the 
State,  much  less  for  the  benefit  of  a  railway 
corporation  upon  which  no  part  of  the  graot 
had  ever  been  conferred,  and  which  ow^  no 
duty  in  the  constructifHi  or  operation  the 
road  in  aid  of  which  it  was  granted.  The  ob- 
ject of  aucb  grant  was  not  only  to  aid  In  such 
construction,  but  to  insure  its  continued  oper- 
ation. But  to  sanction  such  a  contract  so  per- 
verting one  fourth  of  the  grant  might,  in  a 
supposed  case,  leave  the  constructing  company 
insolvent,  and  without  any  ability  to  anccesa- 
fully  n{)erate  the  road.  Since  the  intention  of 
the  L^islature  is  only  ascertainable  from  the 
grant  itself,  it  necessarily  follows  that  tbey  in- 
tended to  bestow  the  grant  on  the  Omaha  Com- 
pany alone.  To  sanction  the  contract,  there- 
fore, would  be  to  defeat  the  expressed  intention 
of  the  Legislature,  and  to  allow  the  parties  to 
the  contract,  in  advance  of  the  construction  of 
any  portion  of  the  road,  to  parcel  out  the  grant 
to  sou  themselTes,  when,  as  a  matter  of  fact 
and  law,  the  trust  could  only  be  executed  by 
the  Legislature  itself  In  the  name  of  the  State, 
as  a  naked  trustee  acquiring  all  its  power  to 
act  at  all  directly  from  Coneress.  Of  course 
it  was  competent  for  either  of  these  corporations 
to  refrain  from  api^ying  to  the  Lefj^faturefor 
the  grant,  but  the  reasons  already  given,  as  well 
as  toe  authorities  here  cited,  preclude  any  bind- 
ing contract  for  such  compensation  for  so  re- 
fraining. It  has  frequently  been  held  that  such 
a  contract  is  against  public  policy,  and  there- 
fore void.  Pifigry  v.  Washburn,  1  Aik,  (Vt.) 
264;  Ouliek  v.  Ward,  10  N.  J.  L.  102;  00^ 
V.  Smith,  116  Mass.  692;  Gray  v.  Hook,  4  K. 
T.  449;  Atehaon  v.  MaUon,,  48  N.  Y.  147. 

Some  of  the  cases  dted  in  this  opiniou  lay 
stress  on  the  fact  that  the  claimant  for  compeii 
satlon  was  or  was  not  a  member  of  the  1e.:;al 
profession.  A  lawyer,  engaged  in  the  business 
of  drawing  petitions  and  bills,  collecting  and 
presenting  evidence  and  facts  by  argument  or 
otherwise,  before  committees  or  the  Leglsla- 
6  L.  R  A. 


turn  Itself,  may  undoubtedly  contract  for  com- 
penuation  for  such  services.  In  such  cases  the 
attorney  openly  appears  to  all  as  the  represen- 
tative of  the  interested  party,  and  no  one  is 
likely  to  be  deceived  as  to  his  motives  or  repre- 
sentative character.  But  a  non-professional, 
incapable  of  rendering  such  services,  stands  in 
a  different  attitude.  If  such  a  person  engages 
to  procure  or  aid  in  the  procuring  of  the  pas- 
sage of  a  bill,  he  necessarily  contracts  for  lobby 
services.  "A  person  who  freqoents  the  lobl^ 
of  a  house  of  legislation,  for  the  purpose  of  in- 
fiuencing  measures  "  therein  pending,  is  a  "lob- 
by member,"  Webst.  Diet.  To  "lobby"  is 
for  a  person,  not  belonging  to  the  Legislature, 
"to  address  o{  solicit  members  of  a  legislative 
body,  in  the  lobby  or  elsewhere,  away  from  the 
house,  with  a  new  to  influence  their  votes." 
Ibid. 

Of  course,  the  Chippewa  Company,  and  es- 
pecially the  St.  Paul  Company,  as  common 
carriers,  have  been  of  immense  service  In  de- 
veloping the  resources  and  increasing  the  value 
of  property  in  onr  State.  As  such  common 
carriers,  tb^  were  necessarily  Interested  In  the 
creation  and  successful  operation  of  a  new  rail- 
way like  the  one  in  question.  They,  and  their 
respective  officers  and  employes,  as  citizens  of 
the  State,  had  the  same  interest  in  the  enter- 
prise that  citizens  in  general  had,  and  probably 
more  than  part  of  them.  Still  we  are  to  remem- 
ber tbat,  at  the  time  of  making  the  first  con- 
tract, neither  of  those  Companies,  nor  the 
Omaha  Company,  had  any  legal  ri^t,  title  or 
interest  in  or  to  the  portion  oi  the  land  grant  in 
question,  and  were  as  stran^rs  to  the  then  pro- 
posed legislation.  True,  either  or  any  other 
railway  company  was  a^  liberty  to  apply  for 
the  grant,  but  the  Legislature,  in  its  wisilom, 
was  perfectly  free  to  refuse  or  grant  such  ap- 
plication. The  grant  was  to  the  Omaha  Com- 
pany alone.  Neither  of  the  other  Companies 
IS  in  any  way  connected  with  it,  unless  it  I)e  by 
virtue  of  the  contract  in  question.  If,  then, 
they  are  entitled  to  any  portion  of  tbat  grant, 
it  is  by  reason  of  the  agreement  therein  to  make 
the  efforts,  give  the  aid  and  assistance  and  ren- 
der the  services  stipulated  in  procuring  said 
land  grant  to  be  given  to  the  Omaha  Company. 
But  what  efforts  could  tbey  make,  what  aid  or 
assistenra  could  tbey  give,  what  senrioes  could 
they  render,  except  such  as  an  justly  cbarac- 
terized  as"lobbying?" 

If  one  railway  company  may  thus  legally  con- 
tract with  another  railway  company  for  con- 
tingent compensation  in  conaideration  of  such 
efforts,  aid,  assistance  and  services,  then  it  may 
make  similar  contracts  with  private  individuals, 
or  municipal  or  other  corporations,  asking  leg- 
islative action.  If  corporations  could  so  legally 
contract,  then  it  would  be  competent  for  Indi- 
viduals to  do  the  same.  We  are  not  stating 
what  is  likely  to  occur,  but  what  would  be  the 
probable  tendency  of  sanctioning  the  validity 
of  such  a  contract.  Besides,  the  powers  of 
every  corporation  are  limited  to  such  as  are 
expressed  m  its  charter  or  named  in  the  stat- 
utes, and  such  implied  powers  as  are  necessary 
or  convenient  to  carry  into  execution  those 
which  are  thus  expressed.  It  is  enough  to  know 
that  these  do  not  include  the  making  of  lobby- 
ing contracts  for  contingent  compensation  for 
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procuring  legislation  respecting  matters  in 
which  Bucb  corporation  has  do  more  concern 
than  the  people  generally.  In  the  matter  of 
dinrndng  of  land  grants,  as  in  all  other  matters 
of  leg^IatlDo,  it  la  Important  to  the  continued 
welfare  of  the  State  and  all  its  citizraa  that  all 
Improper  avenues  ot  approach  diould  be  effec- 
tually closed. 

In  two  of  the  cascs^cited,  Mr.  JuMtiee  Field, 
speaking  of  tbe  duties  of  members  of  legislative 
bodies  and  public  officers,  asserts  what  otigbt 
to  go  without  saying,  that  "  all  such  positions 
are  tnuta,  to  be  ezercioed  from  considerations 
of  duty  Mid  for  the  public  good.  Whenever 
other  coDsideratlmis  are  allowed  to  intervene 
and  control  their  exercise,  tbe  trust  is  perverted 
and  the  community  suffers."  He-tbeu  declares, 
in  effect,  tbat  personal  Influence  in  such  matters 
is  "not  the  subject  of  bargain  and  sale,"  that  it 
'  'la  not  a  vendible  article  ui  our  system  of  laws 
and  morals,  and  the  courts  of  the  United  States 
will  not  lend  their  aid  to  tb^  vendor  to  collect 
the  price  of  the  article."  108  U.  8.  278,  274 
[86  L.  ed.  544,  645];  69  U.  8.  2  Wall.  66  [17 
t.  ed.  871]. 

These  maxims  of  legislative  and  oflScial  pro- 
prie^  and  duty,  it  Is  telieved,  are  as  old  as  our 

SivOTiment,  and  it  may  be  safely  assumed  tbat 
ey  will  never  be  brought  into  disrepute  by  tbe 
American  courts.  To  properly  aid  in  wieldiog 
tbe  sovereign  power  of  a  great  people,  under 
the  sanction  of  an  oatb,  presupposes  freedom 
from  any  and  all  extraneotis  bias  aad  purchased 
influence.  They  imply  continued  vifrilance 
for  the  public  weal  and.  the  faithful  perform- 
MDce  of  every  public  duty.  In  the  execution 
of  such  official  trusts,  no  favors  can  be  secured 
and  no  obligations  incurred.  For  tbe  reaaous 
given  we  must  bold  tbe  contract  void. 

77ie  order  of  the  CKmtit  Court  i$  reverted,  and 


T  OF  APPBAL&  Not., 

Uie  cause  ie  remanded  for  furiher  pneeediitgm 
according  to  law* 
*Non  by  Casbodat,  J.: 

Btnoe  flltiiv  tbe  fbresolnff  oplnltm.  asotlon  4408, 
Bev.  Stac,  whlcb  seetus  to  have  escaped  tlievlsl- 
lauoe  of  tbe  1<  -unie  i  oounsel  en  both  slden,  as  well 
as  the  sevontl  membora  of  ihe  court,  has  oomo  to 
our  notice.  It  nrovldee,  In  effect,  that  anjr  pemn 
wbo  Bhul],  directly  or  Indirectly,  vive  or  rcocive,  or 
B4jTee  to  fflvu  or  reodve,or  offer  to  give,  "any 
money  or  property,  or  vahiatde  tUns,  or  any  se- 
ouTlty  therefor,  to  any  person,"  for  his  services,  or 
tlie  services  of  another,  "In  prooorinff  tbe  p—afte 
or  defeat  of  any  menrare before  tbe  liwialature,  or 
before  either  House  or  any  committee  thereof,  uf»- 
on  tbe  oontlnKeney  or  (Kmdltlon  of  the  paaease  or 
defeat  of  suen  tneasure,"  or  wbo,  having  any  In- 
terest as  ptinolpal,  agent,  attorney  or  otberwlae. 
"  in  proourfnar  or  attanptnig  to  procure  the  pas- 
sage or  defeaiE"  of  such  measure,  shall  attempt  In 
any  manner  to  Intluenoe  any  member  of  sudi  Leg- 
islature for  or  against  such  measure,  without  fint 
making  known  to  such  member  the  real  and  true 
Interest  he  has  in  such  measure,  eltfao-  penonally, 
or  as  snob  agent  or  attorney,  shall  be  punlsbed  "  as 
tberein  prescribed.  This  seetion  wss,  manlfsstly, 
for  the  more  effectual  suppression  of  suofa  acts  and 
agreements,  coming,  as  they  do,  under  the  con- 
demnation of  Uie  oommon  law.  as  Indicated  tntlie 
foregoing  opinion.  It  Is  true,  this  section  does  not 
expies^  name  oorporattoos,  but  only  "any  per^ 
son."  liKee  words,  however,  must  be  oonstnied 
as  extendlnir  to  and  including  any  oorpwatioa.  Sub- 
division 18,  i  «n,  and  subdlvnlon  t,  •  WZ,  Bev.  Siat. 

If  it  be  claimed  that  tbe  section  does  not  Include 
corporations,  and  that  tbey  are  to  enjoy  the  erdu- 
slve  privilege  of  giving  or  receiving,  or  agreeing  to 
give  or  receive,  or  offering  to  give,  money  or  prop- 
erty for  such  lobtving  servioes,  then  such  privi- 
lege should  be  limited  to  sucb  oorporatlODs  as  may 
be  chartered  speolflcaily  for  that  purpose:  for  in 
that  event  tbey  would,  in  ttaesfrfrlt  of  tbelatm 
clause  of  the  section  cited,  appear  in  tbelr  true 
charaoter,  and  thus  enable  unwary  memben  of  the 
Legislature,  as  well  as  tbe  putwo,  tbe  better  to 
giurd  against  their  approach,  or  to  escape  tbelral- 
luremenla  altogetfaer.  Sinee  the  manng  of  the 
agreement  in  question  was  punishable  under  tbe 
Statute  cited.  It  is,  of  course,  idle  to  "contend  that 
It  may  be  spedflcaUy  enforoed  in  eouity  notwitta- 
s^anmng. 
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Silas  D,  aiFFORD,  Receiver,  etc.,  Reepi., 

V. 

Michael  Augustine  CORRIGAN,  Ezr.,  etc.,of 
John  McClosky,  Deceased,  Imi^eaded, 
etc,  Appt. 

(  V.r.  ) 

1.  Aflndlnsthat  m.  deed  Item  a  pariah 
priest  to  a  cardinal  of  the  Roman  Catholic 


KOTH.— Sole  of  TDortooged  pnmUe*;  rtmedUt  of 
mortgaifee;  action  on  covenant. 

Mortgagee  could  maintain  an  aotlon^ipon  the  Im- 
plied covenant  In  defendant's  deed,  vlthout  flist 
foreoloelng  the  mortgage,  and  could  recover  the 
whole  amount  unpaid.  King  v.  Whltety,  10  Paige, 
406;  Trotter  v.  Hughes,  U  N.  T.  7i. 

It  must  be  deemed  settled  law  In  this  State  that 
where  a  party  aooepta  a  deed  of  land  subject  to  a 
mortgage,  and  anumes  to  pay  such  mortgage  as 
part  of  the  purchase  price  of  said  premises,  that 
thebolderof  such  mortgage  may  maintain  an  ac- 
tion at  law  upon  such  covenant  against  such 
grantee  for  the  amount  remaining  unpaid  upon 
such  mortgage  according  to  Its  terms  or  Huma  at 
tbe  bond  aooompanylng  the  nme.  Burr  r.  Been, 
21 N.  Y.  m  Blcard  v.  Sanderson,  41 N.  T.  1T9;  Tbcvp 
V.  Keokuk  Coal  Oo.  IB  N.  Y.  XSa 
6  L.R.A. 


diurcb,  contslnlng  an  expressaasnmptlon  tbe 
grantee  of  a  mortg8ge,was  delivered  and  ac- 
cepted, is  sustained  by  evidence  tbat  tbe  car- 
dinal, having  knowledge  of  tbe  deed,  when  a 
demand  was  made  upon  him  for  the  debt,  simply 
i^eired  the  creditor  to  the  parish  priest  in  poa- 
sesslon  oC  the  property,  and  tbat  the  latter  In- 
sured tbe  property  in  the  cardinal^  name  and 
regularly  collected  the  rents  and  paid  them  over 
to  the  ohancery  office,  which  managed  tbe  car- 
dinal's business  affairs  relating  to  the  church. 


In  aooordanoe  with  the  prindplo  which  entitles 
the  oblef  creditor  to  receive  the  benefit  of  a  secu- 
rity, the  mortgage  creditor  Is  entitled  to|the  bene- 
fit of  the  agreement  made  by  tbe  punAaser  of  tbe 
equity  of  redemption.  Higmaa  v.  Stewart,  n 
Hloh.  628. 

The  chief  creditor  Is  entitled  to  Its  benefit  to  pay 
off  the  mortgage,  and  to  a  decree  over  against  the 
grantees  for  the  deflolenoy.  Yrooman  v.  Turner, 
f»  N.  T.  282,  25  Am.  Rep.  195;  Qllbert  v.  Averfl],  15 
Barb.  28.  See  Blgelow  v.  Bush,  6  Paige,  81B. 

Right  to  retort  to  aeeurity. 

Wbere  tbe  mortgage  was  not  one  of  Indemnity 
merely,  but  was  a  seourl^  as  well,  against  all  lia- 
bilities. It  was  not  esnntlal  to  a  recovery  to  show 
that  damages  had  been  sustained:  the  rl^t  of  the 
mortgagees  to  resort  to^the  security  arose  when 
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S.  A  releMe  of  the  grantee  b7  th«  graotor 
from  a  oovenaat  in  the  deed  umimliMr  an  out- 
atandtDv  mortgage  ou  tbe  pvemlM,  oannot  preju- 
dloetbe  mortgagee^  light  to  hold  tbe  grantee  as 
his  debtor,  at  least  wbere  the  creditor  has  alveady 
learned  of  tbe  grantee's  promtae'and  has  assented 
to  and  adopted  It. 

Wanforfh  and  FwMham,  JJ„  dtemtt.) 

(November  aa,  1880.1 

APPBAX  by  defendant,  Corrigan,  from  a 
judgment  of  the  Qeneral  Term  of  the  Su- 
preme Court,  Second  Department,  affirming  a 
judgment  of  the  Westchester  Special  Term  in 
iSTor  of  plaintifl  In  an  action  for  the  foreclos- 
ure of  8  mortgage  and  to  recover  a  personal 
judgment  for  the  deflcteo<7  arising  thereon. 
Affirmed. 

The  mortgage  sought  to  be  foreclosed  was 
executed  by  the  Father  Mathew  Total  Abati- 
nence  Benefit  Society,  No.  1,  of  Tuckahoe,  N. 
T.,  to  John  M.  Hasterton,  who  sabsmuentlT 
made  a  general  assjgnment  to  Silas  D.  Giffora, 
and  he,  by  proper  proceedinj^,  became  the 
owner  of  the  mortgage,  as  receiver  of  said  Mas- 
terton. 

The  society  subsequently  conveyed  the 
propertv  to  John  McEvoy,  who  by  tbe  terms 
of  the  deed  assumed  payment  of  the  mortgage. 
Thereafter  McEvoy  executed  and  recorded  a 
deed  of  the  property  to  John  McClosk^ .which 
deed  assumed  the  payment  of  the  mortgage  on 
tbe  part  of  the  graotee.  McCloskey  was  made 
a  party  to  the  foreclosure  suit,  and  after  his ' 
death,  which  occurred  during  its  pendency, 
Corrigan,  his  executor,  was  substituted.  t»  A I 
judgment  for  defldeDc^  having  been  rendered ' 


against  Corrigan  as  such  executor,  he  took  this 

appeal. 

The  other  material  facts  appear  In  tbe  opin- 
ion. 

Mr.  William  Bradford,  with  Metm. 
Boardmaa  At  Boardman.  for  appellaut: 
.  The  release,  by  the  executor  of  McEvoy,  of 
McCloskey  from  the  covenant  of  assumption 
contained  in  the  deed  from  McEvoy  to  McCloa- 
key,  discharged  the  latter  from  all  liabUify 
thereunder. 

Garnaey  v.  Rogert.  47  N.  T.  348;  Whiting  v. 
Oearty,  14  Hun,  500;  Kdly  v.  Roberts,  40  N. 
T.  482;  Douglcus  v.  WdU,  18  Hun,  88. 

The  grantor  becomes  tbe  surety  and  the  s^ran- 
tee  tbe  principal  debtor  only  as  between  them- 
selves, and  a  release  of  the  latter  would  simply 
operate  to  extinguish  tbe  |claim  of  the  former 
for  reimbursement  In  case  be  shall  be  called  on 
to  pay  a  deficiencv.  This  could  in  no  way 
lessen  the  original  rights  or  security  of  f^e 
mortg^ee. 

See  Pardee  v.  Treat,  8S  N.  T.  889;  Burr  v. 
Seere,  34  N.  T.  179;  Doualau  t.  Wdl»  and 
WhiUng  V.  Oearty,  eupra;  KeUu  v,  Robert*.  40 
N.  T.440. 

An  examination  of  the  cases  will  show  that 
the  courts,  in  their  endeavor  to  find  a  ground 
on  which  to  base  the  liability  of  the  assuming 
grantee  to  the  mortgagee,  have  at  different 
times  upheld  it  as  coming  within  one  or  tbe 
other  of  the  following  principles:  that  it  is  a 
contract  of  indemnity;  that  it  is  a  case  of  prin< 
cipal  and  surety;  that  it  is  a  case  of  subroga- 
tion; that  it  is  enforced  to  prevent  circuity  of 
action;  that  it  comes  within  the  ^nclple  of — 

Lawrence  v.  Fox,  20  N.  Y.  208;  Cumberland 


their  llaliUltr,  bb  Indorsers,  waB  fixed.  Newburirh 
Bank  v.  Blgler,  88  N.  Y.  00, 18  Hun,  KB.  See  Uoore 
T.  Paloe,  U  Wend.  128:  Pond  v.  Clarke.  UOonn.8U; 
Chapman  v.  Jenktna,  81  Barb.  Nightingale  v. 
Chaf  ee,  11  R.  1. 809. 

The  ground  of  equltaUn  subrogation  of  the 
creditor  to  all  seourltlee  beld  hy  the  surety  of  the 
prlnetpal  detitor  was,  In  all  oases  upon  tbe  subject, 
recogrnlzod  as  the  sole  grouodCfor  liability,  until 
the  case  of  Burr  v.  Beers,  U  N.  Y.  17B,  which  was 
an  aetloQ  at  oonunon  taw.  In  which  the  mortgagee 
had  recovered  a  personal  Judgment  for  the  mort- 
gage debt  atrainst  a  grantee  who  bad  accepted  a 
deed  containing  Uie  usual  clause  whereby  he  as- 
sumed the  payment  of  a  mortgage  which  was  a 
lien  upon  tbe  premises,  held  that  ttie  Judgment  un- 
der review  oould  not  be  tustahiedon  the  doctrine 
of  tboK  oases,  tbo  action  not  being  for  a  foreclos- 
ure of  tbe  mortgage,  and  the  mortgagor  not  being 
a  party.  But  upon  the  aathorlt7  of  Lawrence  t. 
Fox.  SO  N.  Y.  MS.  tbe  Judgment  was  sustained  on 
tbe  broad  principle  that  If  one  peiBon  make  a 
promise  to  another  for  the  benefit  of  a  third  per- 
son, that  third  person  may  malntAtn  an  action  up- 
on tbe  promise.  Qamsey  v.  Rogers,  47  N.  Y.  S3T. 

AmimpUon  of  payment  ereatet  personal  HabfKtv. 

When  a  deed  executed  by  the  grantor  oontaloB  a 
clause  sufficiently  showing  an  intent  on  the  part  of 
the  grantee  to  assume  the  liability  of  paying  tbe 
mortgage,  the  acceptance  thereof  consummates  a 
personal  liability  on  his  part  which  Inures  to  the 
benefit  of  the  mortgagee.  Atlantic  Dock  Co.  r. 
Leavitt.  U  N.  Y.  86;  Rlcard  v.  Sanderson,  41  N.  Y. 
179:  Spauldlng  v.  Hallenbeok,  85  N.  Y.  201;  Trotter 
T.  Hughes,  IK  N.  Y.  74;  Converse  Cook,  8  Tt.  101; 
Halsey  V.  Reed,  9  Falge,  140. 

GL.R.A. 


Jrortpa0»  mav  pmnue  Mi  remeSv  against  pmnCse. 

A  mortgagee  may  maintalD  a  personal  action 
against  a  grantee  of  the  mortgaged  premisee  who 
has  ?  assumed  to  pay  the  incumbrance.  He  may 
pursue  this  remedy  without  foreeknlng  the  mort- 
gage and  without  Joining  the  mortgagor  as  defend- 
ant. Burr  V.  Beers,  »  N.  Y.  11^  IfarA  v.  PlkeJlO 
Paige,  686;  Blyer  v.  Honholland,  2  Sandf.  Ch.  478; 
Tall  V.  Foster,  8  N.  Y,  812;  Belmont  v.  Co  man,  S  N 
Y.  188:  King  V.  Whitely,  10  Paige,  m 

Tbe  case  presents  the  simple  questkm  of  a  inram- 
lee  from  lone  peiwm  to  another  to  pv  a  debt  to 
a  third  person.  The  right  of  the  third  person  to 
recover  of  the  promisor  for  such  debt  Is  unquee- 
tlooed.  KnowlflB  v.  Brwln,  48  Hun.  152,  168,  See 
Lawrence  v.  Foz.  SO  M.  Y.  Bogras  !<.*](. 
Works  V.  KeUey,  88fN.  Y.  881. 

It  has  been  held  that  even  a  verbal  promise  oro- 
ates  such  a  liability.  Btrohauer  v.  Volts,  12  Ulch, 
414:  Dniry  v.  Tremont  Imp.  Co.  18  Allen,  108;  Bowen 
v.  Kurta,  87  Iowa,  28^  Bollee  v.  Beach,  28  •K.  J.'L. 
080. 

In  general  "a  oouTeyanoe  subject  to  a  mortgage" 
Is  held  to  mean  "subject  to  the  payment  of|such 
mortgage"  unless  there  be  something  to  tndloite  a 
different  Intmtlon.  Minor  v.  Terry,  0  How.  Pr 
ti2;  Jumel  v.  JUmel,  T  Paige,  S91,  B01,  ISeft;  Balsey  v. 
Reed,  9  Paige,  HO. 

An  absolute  and  Irrevocable  obligation  IsHheraby 
created  in  favor  of  the  mortgagee,  which  cannot 
be  released  or  alteated  any  act  or  agreement  of 
tbe  mortgagor*  (grantor),  to  which  the  mortgagee 
does  not  assent.  Dougtan  v.  Wells,  U  Hun.  9L  St 
How.  Pr.  380. 

Penimal  action  hy  mortga^iee. 
A  mortgagee  may  maintain  a  personal  action 
BRalnatsuofa  grantee,  without  foreolodngjlbe  mort| 
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T.  Codrington,  8  Johns.  Ch.  228;  Sleeker  v. 
Bingham,  3  Paige,  246;  Curtit  v.  Tyler,  9 
PbIk,  483;  Bai^Y.  Beed,  Id.  446;  Torrey  t. 
Ainb  of  Orleans,  Id.  649;  Jr*n^  v.  Whitely,  10 
Paige,  466;  JforM  v.  KA-e,  Id.  695;  Blyer  v. 
MoMland,  2  Sandf .  Ch.  478;  Gtn-neU  v.  Fret- 
Mtt,  2  Barb.  16;  Vail  v.  FoMter,  4  N.  T.  81!^ 
Fl<^  V.  Munger,  9  N.  Y.  488;  7Vo((*r  v. 
Hu^t,  12  N.  T.  74;  Hartley  v.  Barriaon,  24 
Y.  170;  JSwrr  v.  ^ecr*.  Id.  178;  Bentley  v. 

Vanderhq/den,  85  N.  T.  677;  Rieard  v.  Alan- 
<for«»n,  41  N.  T.  179;  Qarngey  v.  Bogers,i7  N. 
T.  288;  7%<wp  v.  Keokuk  Goal  Go.  48  N,  Y.  253; 

Vrooman  v.  T^j-n*?-,  69  N.  Y.  280;  Campbell  v. 
iStntM.  71  N.  Y.  26;  ComtUxk  v.  Drohan,  Id.  9; 

C'aieo  V.  2)oii«,  73  N.  Y.  211;  Paine  v.  /<mwm, 
76  N.  Y.  274;  Martihatt  v.  Danes.  78  N.  Y.  414; 
Pardee  v.  Treat,  82  N.  Y.  385;  Band  v.  ir«n- 
nedy,  88  N.  Y.  149;  Slavton  t.  Ifa£b'n<,  86  N. 
Y.  697;  CarfcfTV.  Bclahan,  92  N.  Y.  498;  Beft- 
ne«  v.  Batet,  94  N.  Y.  854:  Crowe  v.  Lewin,  95 
N.  Y.  428;  FaircMld  v.  Lyveh,  99  N.  Y.  859; 

WiUnxT  V.  TTajTen,  6  Cent.  Rep.  214,  104  N.  Y. 
19S;  Wileox  v.  CampbeU,  8  Cent.  Rep.  687,  106 
N.  Y.  325,  and  Cole  v.  Cole,  12  Cent.  Rep.  924, 
110  N.  Y.  680. 

An  attempt  to  apply  any  one  of  those  prin- 
ciples to  the  facts  under  consideration  will 
show  that  there  is  some  element  lacking  in  tbe 
case  at  bar  which  is  essential  to  tbe  existence  of 
liability  under  tbe  principle  applied.  The  li- 
ability cannot  be  supported  on  the  doctrine  of 
subrogation.  The  right  of  subrogation  was 
an  equitable  device  whereby  one  nbo  bad  paid 
>  a  debt  as  surety,  or  under  other  circnmstances 
vhich  made  it  equitable  that  he  sboold  be  re- 
imbursed by  others  primarily  liable,  was  upon 


gage,  and  without  joining  the  mortgagor  as  de- 
fendant. Burr  V.  Beers,  ti  N.  Y.  179;  Mareh  v. 
Pike.  10  Palgo,  SS5;  Blyor  v.  HonhoUand,  t  Sandf. 
Ch.  478:  Tall  V.  Postsr,  4  N.  7. 812;  Belmont  v.  Co- 
man,  n  N.  T.  Oi. 

He  may  treat  both  the  vendor  and  his  grantee 
as  piinolpal  debtors  to  him  and  have  a  pereooal 
decree  against  etther  or  both.  Crawford  v.  Ed- 
wards, 88  Hioh.  sea 

It  Is  a  principle  of  law,  long  recogolted  and  dear- 
ly established,  that  when  one  person  for  a  valuable 
consideration  engages  with  another  by  simple  cod- 
traot  to  do  some  eot  tor  the  Iwnent  of  a  third,  the 
latter,  who  would  onjoy  the  benefit  of  the  act,  maj 
maintain  an  action  for  the  breach  of  the  engage- 
ment although  not  privy  thereto.  Brewer  v.  Dyer, 
7  Cash.  397;  Sohemerhorn  v.  Vanderbeyden,  1 
Johns.  140:  Barker  v.  Buckllo,  2  Denlo,  4B:  Dela- 
ware ft  H.  Canal  Co.  v.  Weatchester  Go.  Bank.  4 
Denlo.  07:  Bly  v.  HcNlght,  80  How,  Pr.  V».  Phillips 
V.  Gray.  8  E.  D.  Smith,  89;  Stern  v.  Drinker,  2  E.  D. 
Smith,  404;  Arnold  v.  Lyman,  17  Haas.  400;  Hall  v. 
Uarston,  17  Haas.  1176;  Brewer  v.  Dyer,  7  Cusb.  887; 
Coster  V.  Albany,  av.Y.OSH  Todd  v.  Weber.  U  N. 
Y.  161. 

To  give  the  mcrtgagee  a  right  of  aotion  the 
promise  must  have  t)eeo  Intended  for  his  benefli;  It 
Is  not  enough  that  it  may  accrue  to  his  t>eneflt. 
Meeoh  v.  Ensign.  *»  Conn.  807;  Curtis  v.  Tyler,  9 
Paige.  482:  Blyer  v.  Hoaholland,  2  Sandf.  Ch.  478; 
CroweU  v.  Currier,  ST  N.  J.  Eq.  110;  Doollttte  v. 
Naylor.  S  Bosw.  906. 

In  the  case  of  O'Conoer  v.  O'Conner.  port,  — ,  It  is 
held  that  a  purchaser  of  land  who  expressly  as- 
sumes the  payment  of  purctiase-tuoney  notes, 
gfven  by  his  vendor,  and  seoured  by  a  vendorVi 
lien,  becomes  peiaonally  lespoasIbletotlwaredUor 
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such  payment  substituted  in  tbe  place  of  the 
person  to  whom  the  payment  had  been  made, 
so  as  to  be  in  a  position  to  enforce  tbe  obliea- 
tion  then  discharged  against  those  primarily 
liable  for  its  payment. 

Cole  V.  Maieolm,  66  N.  Y.  863;  Acer  v.  Hoteh- 
kits,  97  N.  Y.  395;  Ttoombly  v.  Cattidy,  82  N. 
Y. 155. 

Tbe  liability  cannot  be  upheld  under  the  doc- 
trine of  Lawrentx  v.  Fox.  20  N.  Y.  268,  for  the 
reason  that  tbe  most  essential  element  for  the 
applicatioD  of  that  principle  is  lacking:  and 
that  is  that  the  promise  must  be  for  the  beoefit 
of  tbe  person  seelcing  to  enforce  it.  and  must 
have  been  intended  by  the  parties  for  his  ben- 
efit. That  the  covenant  of  assumption  may 
incidentally  be  of  advantage  to  the  mortgagee 
is  not  sufflcient. 

Boev.  Sar-ter,  82  N.Y.  486;  Sinuony.  Brown, 
68  N.  Y.  855;  Garruey  v.  47  N.  Y.  240: 

Johjuon  V.  Morgan,  68  N.  Y.  496;  MerriU  v. 
Qreen,  55  N.  Y.  270;  Vrooman  v.  Turiier,  69 
N.  Y.  283;  Pardee  v.  Treat,  82  N.  Y.  885; 
Wheat  v.  Bice,  97  N.  Y.  802;  MeUcA  T.  WhippU. 
1  Gray,  817. 

This  court  has,  in  several  cases,  relieved  the 
assuming  grantee  from  liability  under  tbe  cove- 
nant of  assumption.  An  examination  of  these 
cases  will  show  that  they  contain  nothiDft  ad- 
verse to  tbe  position  that  the  coTenant  may  be 
released  by  the  parties  to  It,  but  are  In  favOT  of 
that  contention. 

Flagg  v.  Munger,  9  N.  Y.  438;  Kilmer  v. 
Smith,  Tt  N.  Y.  327;  JudMon  v.  Dada,  79  N. 
Y.  878;  Dunning  v.  Leatitt.  85  N.  Y.  80;  Al- 
hany  Sat.  Iiut.  t.  Burdiek,  87  N.  Y.  40. 

Mr.  Ralph  E.  Prima*  for  respoodeot: 


holding  the  original  Ucn,  as  well  as  for  the  balance 
of  the  purchase  price  due  to  his  vendor. 

Purchaaw  of  mortgaged  land  liable  for  mort- 
gage debt.  See  Boone  T.  dark  OIL)  ft  HA.  A. 
note. 

Remedies  of  mortgagee.  Knoll  v.  Kew  York.  C.  It 
St.  L.  B.  Co.  1  L.  R.  A.  aee,  m  Pa.  487. 

Beleaae  of  orantee  by  mortofigor. 

It  has  been  questioned  as  to  whether,  after  a  con- 
veyance has  t>een  executed  and  delivered.  In  which 
the  grantee  assumes  payment  of  ibe  mortgage 
debt,  the  grantor  may  release  the  grantee  tmm  tbe 
personal  obligation  which  he  thus  takes  upon  hlm- 
Bblf.  Thomas,  Mort.  194. 

It  Is  only  under  certain  oircumstanoea  that  a  re- 
lease of  tbe  grantee  from  tbe  assumption  ctf  the 
mortgage  debt,  and  his  personal  liability  tbraefdr, 
will  defeat  the  mortgagee's  claim  fn  equity  for  a 
deflclency  on  the  foreclosure  sale.  See  Steirtieasv. 
Oasbaoker.  8  Hun,  118. 

Tbe  grantor  may,  before  suit  brought  agalnal 
his  grantee  by  the  mortgagee  to  obtain  the  bmeOt 
of  such  a  covenant  of  aseumptlon,  release  or  dis- 
charge tt,  and  so  prevent  the  mortgagee  from  ot>- 
tainlng  any  t>ene&t  of  It.  Crowell  v.  Hospital  of 
8t  Barnabas,  27  V.  J.  Eq.  090;  Thomas,  Hort.  ISB. 

But  tbe  act  of  release  or  discharge,  to  be  eHee- 
tual,  must  tie  done  bona  flde.  and  not  mereb'  for 
tbe  purpose  of  thwarting  the  mortgagee  and  de- 
priving him  of  an  equity  to  which  ho  Is  miitteil. 
Trustees  of  Publlo  Schools  v.  Andenon,ao  M.J- 
Eq.aSft. 

If  given  by  an  Insolvent  grantor  after  notice  nf 
foreclosure,  without  consideration,  and  for  tbe 
sole  and  admitted  purpose  <rf  defeating  tbe  mort- 
gagee's dalm  in  equity  for  deficiency.  It  la  voM  In 
equity,  ibid. 
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Od  priDclples  of  ratificatioa  and  estoppel  the 
defendant  Ib  to  be  held  to  the  covenant  as  hav- 
ing accepted  the  deed. 

Brooks  V.  Am.  S^.  €h.  14  Huo,  868;  Dun- 
lap's  Paley,  Agency,  173. 

The  release  was  not  bona  flde.  It  was  given 
solely  to  defeat  the  mortgagee's  clsim  for  de- 
ficiency, and  the  release  is  void  in  equity. 

Tmstees  of  Public  Sehoolt  v,  Aiuierton,  80  N. 
J.  Eq.  866;  Thomas,  Mort.  2d  ed.  402,  g  604. 

The  aasumptioo  clause  and  its  obliKations 
were  inviolable,  and  the  release  was  ineffectual. 

Bannen  v.  MuMuUen,  5  Abb.  N.  C.  346, 359; 
HartUif  V.  Harruon,  24  N.  Y.  170;  Oarntey  v. 
Bogeri,  47  N.  Y.  242;  Douglau  v.  Wdls,  18 
Hud,  88;  Simaon  \.  Brown,  6  Hua,  351;  Bay 
V.  WiUinmt.  113  111.  91. 

In  States  where  the  covenut  of  the  pur- 
cbBser  to  assume  the  mortgage  Is  regarded  as  a 
promise  for  the  benefit  of  the  mortgagee  the 
promise  Is  rerarded  as  irrevocable. 

I.Thomas,  Mort.  §  768,  par.  4. 

Those  cases  that  hint  at  the  revocabilit>'  or 
release  of  an  assumption  clause  expresslv  re- 
pudiate any  such  claim  of  power  to  revoke  or 
release  after  acceptance  and  adoption  <xF  the  as- 
sumption clause  by  mor^agee. 

Whiti^  T.  Gearty,  14  Huo.  501;  BrrAsAtW 
X.  Int.  Go.  T.  HvtcAingt,  100  Ind.  4^;  Davit 
V.  Oattoviay.SO  lod.  112;  Gilbert  v.  Sariderton, 
66  Iowa,  849;  Durham  v.  Bischof,  47  Ind.  311; 
Camahan  v.  T&utey,  98  Ind.  Ml;  KMy  v. 
Heibait,  40  N.  T.  4S»;  Jones,  Mort.  ^  768. 784. 

Flnehi  J.,  delivered  the  opiDion  of  the 
court: 

On  a  previous  appeal  we  determined  in  this 
case  that  the  record  of  the  deed  to  the  defend- 
ant's testator,  McCloskey,  by  which  the  grantee 
assumed  the  payment  of  plaintiff's  mortgage, 
was  not,  under  the  circumstances,  sufficient 
proof  of  tbe  delivery  and  acceptance  of  the 
deed.   7  Cent.  Rep.  277.  105  N.  Y.  233. 

As  the  case  now  stands,  the  effect  of  that 
record  is  fortified  by  direct  proof  of  the  deliv- 
ery and  strong  drcumstantial  evidence  of  the 
acceptance.  Both  facts  are  now  explicitly 
found  by  the  trial  court,  but  tbe  appellant 
again  denies  tbe  sufficiency  of  the  proof.  The 
mortgage  was  executed  in  18^.  The  land 
-which  It  covered  was  sold  and  conveyed  to 
McEvor  in  1870.  McEvoy  was  a  parish  priest, 
and  held  the  titleuntil  1878,  when  he  conveyed 
to  McCloBkev,  the  defendant's  testator,  who  in 
and  by  the  deed  assumed  the  payment  of  the 
outstanding  morteage.  Two  things  occurred 
the  next  year.  McClOBkev  was  Informed  by 
letter  that  upon  the  premises  owned  by  him, 
describing  those  coaveyed  by  McEvoy,  there 
was  a  mortgage  to  Masterton,  payment  of 
which  was  requested;  and  a  few  days  after,  in 
a  personal  interview  with  the  attomev  acting 
for  the  mortgagee,  was  told  of  Uie  dera  and  ite 
record,  and  tbe  assumption  clause  was  read  to 
him,  and  bis  liability  under  it  asserted.  Mc- 
Closkev  answered  that  he  would  communicate 
with  Ivther  Ecogh;  that  he  had  referred  the 
matter  to  him;  and  that  tbe  witness  would  hear 
from  Keogh.  The  latter  was  the  successor  to 
HcEvoy,  as  parish  priest,  and  owed  his  appoint- 
ment to  the  cardinal.  The  second  thing  was 
that  the  account  for  the  rents  of  the  property 
collected  by  Eeogb  were  iQr  him  returns  once 
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a  year  to  tbe  chancery  office  which  managed 
the  cardinal's  business  affairs  relating  to  the 
church.  Within  one  year,  therefore,  after  the 
record  of  the  deed,  HcCloskey  knew  all  about 
it,  and,  inst«ui  of  repudiating  it  and  refusing 
acceptance,  simply  referred  the  creditor  to  the 
parish  priest,  who  began  a  uniform  system  of 
collecting  tbe  rents  of  tbe  property  and  return- 
ing tbe  racts  to  the  cardinal's  business  office, 
which  was  their  proper  repository.  Eeogh 
not  only  remained  in  possession  under  McClos- 
key, but  insured  the  premises  in  tbe  name  of 
the  cardinal.  For  some  time  after  its  record 
tbe  deed  reroaioed  in  the  custody  of  McEvoy. 
but  as  early  as  1883  he  delivered  it  to  O'Con- 
nor, who  was  a  clerk  in  tbe  chancery  office. 
The  superintendent  of  that  office  was  Preston. 
He  is  called  in  tbe  record  "vicar  general,"  and 
"chancellor/'  and  "mooaelgnear.^  Whatever 
his  ecclesiastical  title,  his  own  evidence  shows 
that  he  was  merelv  a  subordinate  or  secretary 
of  the  cardinal,  with  no  authority  of  his  own, 
and  dependent  wholly  upon  tbe  directions  of 
bis  superior,  either  general  or  specific.  His  at- 
tention was  called  to  tbe  deed  after  its  delivery 
at  the  chancery  office  by  O'Connor,  who  deliv- 
ered it.  Preston  says  that  tbe  next  time  he 
saw  Keogh  be  "positively  forbade  him  to  have 
anything  to  do  with  that  hall,  or  to  accept  any 
rent  for  It."  This  is  said  to  have  occurred  fn 
1882.  It  does  not  appear  that  Preston  had  any 
authority  from  the  caidiaal  to  issue  this  order 
to  Eeogh,  or  any  general  direction  which  cov- 
ered it.  It  is  certain  that  Eeogb  did  not  obey 
it,  for  be  continued  to  collect  tbe  rents  and  re- 
port them,  as  part  of  his  parish  accounts,  to 
the  chancery  office.  Preston  was  either  igno- 
rant of  tbe  current  traDsactiooB,  which  it  was 
his  duty  to  supervise,  or  he  had  withdrawn  his 
command,  or  the  parish  priest  was  deliberately 
defying  his  superiors,  and  they  were  patiently 
submitting  to  it.  At  all  evenla,  the  d^  rested 
in  tbe  chancery  office;  the  priest  kept  poeses- 
sion  of  the  property,  and  accounted  for  its  rents 
to  HcCloskey;  no  offer  of  a  reconv^ance  was 
made,  and  the  record  is  searched  m  vain  for 
any  word  or  act  of  refusal  or  repudiation  by 
McCloskey.  On  such  a  state  of  facts,  tbe  find- 
ing of  ttie  special  term  that  there  was  a  delivery 
and  acceptance  may  easily  stand,  and  must 
oonclnde  us  on  this  appeal. 

But  another  circumstance  tntrodaces  an  ad- 
ditional defense,  and  raises  a  further  question. 
Just  after  tbe  Issue  of  asummonsiu  tbis  action, 
and  tbe  filing  of  a  lit  pendent,  tbe  executor  of 
McEvoy  formally  released  McCloskey  from  his 
covenant;  and  tbe  latter  pleads  that  release.  It 
asserts  that  the  deed  was  jiever  delivered, 
which  is  found  to  be  an  untruth ;  that  the  as- 
sumption clause  was  Inserted  by  mistake  and 
inadvertence,  of  which  there  is  not  a  particle  of 
proof;  and  then,  in  further  consideration  of  one  ^ 
dollar,  formaUy  releases  tbe  cardinal  from  his 
covenant.  "This  release  was  executed  after 
knowledge  of  the  deed  to  McCloskev,  and  the 
covenant  contained  In  it,  had  reached  the  mort- 
gagee; afterthe  latter  had  accepted  andadot^ed 
It  as  made  for  his  bmeflt,  and  communicated 
that  fact  to  the  debtor  by  a  formal  demand  of 
payment;  after  the  mortgagee  had  for  three 
years  permitted  the  grantee  to  absorb  and  ap- 
propriate tbe  rents  and  profits  in  reliance  upon 
the  covenant;  and  after  he  had  coinjnenced  an 
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action  ot  foreclosure  by  the  Issue  of  a  summooB 
and  filing  of  a  lit  pentUnt, — at  a  moment  when 

the  executor  who  released  was  aware  that 
trouble  was  approaching,  but  before  McCloskey 
was  actually  served,  or  had  appeared  in  the 
actioD. 

Is  this  release,  thus  executed,  a  defense  to 
this  action?  Z  shall  not  undertake  to  decide, 
if,  indeed,  the  question  is  open  {Kmekerbodeer 
Int.  Go.  V.  N^»on,  78  N.  Y.  187;  Gomley  v.  Da- 
nan,  114  N.  Y.  167),  whetherin  the  ioterral  be- 
tween the  making  of  the  contract  and  the  ac- 
ceptance and  adoption  of  It  by  the  mortgagee, 
it  was  or  was  not  revocable,  without  his  assent. 
However  that  may  be,  the  only  inquiry  now 
presented  is  whether  it  is  so  revocable  after  it 
nas  come  to  the  knowledge  of  the  creditor,  and 
be  has  assented  to  it,  and  adopted  it  as  a  se- 
curity, for  bis  own  benefit,  liy  Judgment 
leads  me  to  answer  that  question  in  the  n^- 
ative.  Of  course  it  is  difficult,  if  not  impos- 
sible, to  reason  atx>ut  it  without  recurring  to 
Lawmiee  v.  Fox,  20  N.  Y.  2S8,  and  ascertain- 
ing the  priiicl[de  upon  which  its  doctrine  is 
founded.  That  is  a  diflBcult  task,  especially  for 
one  whose  doubts  are  only  dissipated  by  its  au- 
thority, and  becomes  more  difficult  when  the 
number  and  varietv  of  its  alleged  foundations 
are  considered.  But  wblchever  of  tbem  may 
ultimately  prsvait,  I  &m  convinced  that  they  all 
involve,  as  a  logical  consequence,  the  irrevo- 
cable character  of  t^e  contract  after  the  creditor 
bn  accepted  and  adopted  it,  and  in  some  man- 
ner acted  upon  It.  The  prevailing  opinion  In 
that  case  rested  the  creditor's  r^ht  upon  the 
broad  proposition  that  the  promise  was  made 
for  bis  benefit,  and  therefore  be  might  sue  upon 
it,  although  privy  neitber  to  the  contract  nor  its 
a>nBideraiion.  That  view  of  it  necessarily  in- 
volves an  acquisition  at  some  moment  of  time 
of  the  right  of  action  which  he  is  permitted 
to  enforce.  If  it  be  poasible  to  say  that  he 
does  not  acquire  it  at  the  moment  when  the 
promise  for  his  bmefit  is  made,  it  must  be 
that  he  obtains  It  when  it  has  come  to  his 
knowledge,  and  be  has  assented  to  and  acted 
upon  it;  for  be  may  sue.  That  is  decided,  aud 
is  conceded.  If  he  may  sue,  he  must  at  that 
moment  have  a  vested  nght  of  action.  If  it 
was  not  obtained  earlier,  it  must  have  vested 
In  him  at  the  moment  when  his  action  was 
commenced;  so  that  the  right  and  the  remedy 
were  born  at  the  same  instant.  But  there  is  no 
especial  magic  in  a  lawsuiL  If  it  serves  for 
tbe  first  time  to  originate  the  right  which  it 
seeks  to  eof  orce,  it  can  only  be  because  the  act 
of  bringing  It  shows  unequiTOcallT  that  the 
promise  of  the  grantee  has  come  to  the  knowl- 
edge of  the  plaintiff;  that  the  latter  has  ac- 
cepted and  adopted  it;tbat he Intendsto enforce 
it  for  bis  own  benefit,  and  gives  notice  of  that 
intention  to  the  adversary.  From  that  moment 
he  must  be  assumed  to  act  or  omit  to  act.  In  re- 
liance upon  it.  But,  if  all  these  things  occur 
before  a  suit  commenced,  why  do  they  not 
equally  Test  therigbtof  action  In  the  assigneef 
What  more  doesthe  mere  lawsuit  accomplish? 
And  so  the  contract  between  grantor  and  gran- 
tee, if  revocable  earlier,  ceases  to  be  so  when  by 
his  assent  to  it  and  adoption  of  it  the  creditor 
brings  himself  into  privity  with  it,  and  elects  to 
avail  himself  of  it,  and  mnst  he  assumed  to  have 
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governed  his  conduct  accordingly.  I  see  no 
escape  from  that  conclusion. 

But  two  of  the  judges  who  concurred  in  the 
decision  of  Lawrence  v.  Fox  stood  upon  a  dif- 
ferent proposition.  They  held  that  the  mort- 
gagor granting  the  laud  accepted  the  grantee's 
covenant  as  agent  of  tbemort«»gee,  who  might 
ratify  the  act  with  the  same  eitect  as  If  be  oad 
originally  authorized  it.  While  I  think  the 
idea  of  such  an  agency  is  a  l^al  fiction,  having 
no  warrant  in  the  facts,  yet  the  same  result  as 
to  the  power  of  revocation  follows.  While 
the  agency  remained  unauthorized  it  might  be 
possible  to  change  the  transaction,  but  after  the 
ratification  the  promise  necessarily  becomes 
one  made  to  the  mortgagee  through  his  agent, 
the  mortgagor,  acting  lawfully  In  his  buialf, 
and  from  that  moment  cannot  be  altered  or  re- 
leased without  his  uuiction  and  consent. 

But  another  basis  for  the  action  has  been  as- 
serted, applicable,  however,  only  to  cases  like 
the  present,  where,  on  foreclosure  of  the  mort- 
gage, its  owner  seeks  a  judgment  for  a  defl- 
ciencv  against  the  new  covenantor. 

In  9urr  t.  Been,  84  K.  Y.  179,  and  again  in 
Qartmjf  T.  Bogen,  47  N.  Y.  342,  it  was  pointed 
out  that  the  liability  of  the  grantee  to  the  mort- 
gagee rested  upon  the  equitable  right  of  sub- 
rogation, and  had  been  recognized  andenforoed 
long  before  Lawrenee  v.  made  Its  appear- 
ance. It  was  held  that  where  the  mortgagor 
acquired  a  new  security  for  his  indemmty 
against  the  debt  which  he  owed  to  the  mort- 
gagee, the  latter  might  in  equity  be  subronted 
to  the  right  of  his  debtor,  and,  under  the  Sta^ 
ute  permitting  any  person  liable  for  the  mort- 
gage debt  to  be  made  defendant,  and  charged 
with  a  deficiency  In  the  foreclosure,  the  new 
covenant  became  available  to  the  mortgagee. 
It  was  so  held  In  Hatt^  t.  Jtted,  9  I^ige.  4i6, 
and  the  right  of  the  mortgagee  was  put  upon 
theequity  of  the  Statute.  That,  if  a  sound 
proposition,  was  all  very  well,  so  long  as  there 
was  supposed  to  be  no  equivalent  remedy 
at  law;  but  after  the  decision  of  Lawmiee  t. 
Fox,  that  remedy  existed. 

And  so,  in  Thorp  v.  Seokuk  Goal  Go.  48  N. 
Y.  258,  the  courtsaid  that  It  saw  no  reason  for 
invoking  the  doctrine  of  equitable  sabr^atlon, 
or  resting  upon  it,  in  such  a  case.  Wben  the 
law  has  absorbed  in  a  broader  equity  the  narrow 
one  enforced  in  chancery,  the  form  and  meas- 
ure of  the  latter  ceases  to  be  of  consequence. 
One  does  not  seek  to  trace  the  river  after  it  has 
lost  itself  in  the  lake.  And  eo,  I  think,  the 
suggestion  Is  well  founded.  But  if  I  am  wrong 
about  that,  as  perhaps  I  may  prove  to  be,  and 
the  right  of  the  present  plaintiff  against  the 
cardinal's  estate  does  stand  upon  the  doctrine 
of  equitable  subrogation,  still  I  think  the  same 
result  follows.  When  does  that  equitable  right 
arise,  and  become  vested  in  the  creditor?  It 
would  seem  that  it  must  be  when  the  sltuatioD 
is  created  out  of  which  the  equity  ia  bom.  If 
it  be  posdble  to  adjourn  it  to  a  later  period, 
it  must  certainly  attach  when  the  creditor  as- 
serts bis  right  to  it,  and  notifies  the  other  iwrty 
of  his  intention  to  rely  upon  it.  As  a  right 
founded  upon  the  equity  of  the  Statute,  it  must 
have  come  into  being  before  the  foreclosure 
suit  was  commenced;  for  the  permiadon  reads: 
"Any  person  who  is  liable  to  the  {daintilF  for 
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the  paymrat  of  the  debt  secsoied  by  the  mtal- 
ga^  mar  be  made  a  defei^ant  in  the  actloD." 
Hla  liabtfity  must  precede  the  commeDoement 
of  the  acdoD.  It  must  exist  as  a  condition  of 
his  being  sued  at  all.  And  so,  assuming  that 
this  action  can  be  maintained  against  him  upon 
his  promise,  the  right  of  actioa  must  have 
arisen  at  once  upon  the  delivery  of  the  deed, 
or,  at  the  latest,  when  the  promise  came  to  the 
tmowledge  of  the  creditor,  and  he  assented  to 
and  adoi^ed  it. 

I  have  been  quite  favorably  Impressed  with 
a  fourth  suggestion  respecting  the  basis  of 
these  rights  of  action,  which  appears  in  the 
opinion  of  Andrews,  rendered  when  this 
case  waa  before  us  on  a  previous  appeal. 
"After  aU."  be  says,  "does  not  the  direct  right 
of  action  rest  npon  the  equity  of  the  transac- 
tion?" If  we  discard  the  fictitious  theory  of  an 
agency,  vlut  remains  is  the  equitable  right  of 
subrogation,  swallowed  up  in  the  greater 

Suity  of  the  legal  right  founded  on  the  theory 
a  promiae  made  for  the  benefit  of  the  creditor. 


It  is  no  new  thing  for  the  law  to  borrow  weapons 
from  the  arsenal  of  equity.  The  action  for 
money  had  and  received  is  a  familiar  illustra- 
tion. May  we  not  deem  this  another?  If  we 
do,  and  the  door  is  thus  opened  wide  to  equi- 
table considerations,  I  am  quite  sure  it  will  fol- 
low that,  while  no  right  of  the  mortgagee  is 
invaded  by  a  ctiange  of  the  cootract  before  it  is 
brought  to  hii  knowledge,  and  he  has  assented 
to  it  and  acted  npon  It,  yet,  to  permit  a  change 
thereafter,  while  the  creditor  u  relying  upon 
it,  would  be  grosslv  inequitable,  and  practi- 
cally destroy  the  right  which  baa  maintained 
itself  after  so  long  a  struggle. 

It  seems  to  me,  tbereiOTe,  that,  however  we 
Okay  reasonably  differ  as  to  the  doctrine  under- 
lyioK  the  plaintiff's  rig^t  of  action,  yet  ell  ttie 
roads  leu  to  the  one  xesnlt,— that  upon  the 
facts  of  this  case  the  release  to  McCloskey  was 
wholly  ineffectual. 

The  judgment  Aouid  be  aMrnud,  with  eotU. 
All  concur,  except  Danxbrth  and  Peok- 
JJ.,  diasenting. 


IOWA  SUPREME  COURT. 


ADAMS  COUNTY 

V. 

Edward  H.  HUNTER  et  al..  AppU. 

(....Iowa....) 

1.  Althong^  new  matter  alleged  in  a, 
rmUeatton  most  not  be  inoonaiartant 

with  the  petition  under  Code,  •  2006,  ret  tf  a  cause 
Id  wblob  tbe  repl;  oODtalns  InoonBlstent  matter 
is,  upon  plain  tUTs  moUon,  tried  upon  the  merits 
as  an  equitable  action,  and  no  objection  is  made 
lo  the  trial  court  to  the  reply  or  to  tbe  motion, 
tbe  defect  in  tbe  replr  will  not  be  available  upon 
appeaL 

S.  AeontraetbyftboardofRipervlaoTS 

with  tbe  persoQ  holding  the  offloe  of  oouDty  treas- 
urer, that  in  oonslderation  of  bis  oolleotlns  the 
daUnquoit  penonal-property  taxes  they  will  al- 
loir  him  a  percentage  upon  tiie  itmouDt  collected 
as  oompensBtloa  therefor,  Is  against  public  policy 
and  void. 

(October  7,  188B.f 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Court  for  Adams  Countv  in 
favor  of  plainUff  in  an  action  upon  the  ofncial 
bond  of  an  ex-countv  treasurer  to  recover 
money  which  it  was  afleged  be  had  failed  to 
account  for  and  pay  over  to  his  successor  in 
oBkx,  and  had  converted  to  his  own  use.  Af- 
firmed. 


Statement  by  Rothroek*  J.: 

The  defendant  E.  H.  Hunter  was  treasurer 
of  the  County  of  Adams  for  two  successive 
terms,  commencing  in  January,  1884,  and  end- 
ing in  January,  ISw.  This  action  was  brought 
upon  his  last  official  bond,  and  it  is  set  forth  in 
the  petition  that  said  Hunter,  at  tbe  end  of  his 
term  in  January,  l)j88,  failed  to  account  for 
and  pay  over  to  his  successor  In  oflSce  the  sum 
of  $4,858.80  of  county  funds,  but  converted 
the  sum  to  his  own  use.  Judgment  was  de- 
manded against  said  Hunter  and  the  sureties  on 
his  ofilciaT bond  for  that  amount  The  defend- 
ants, by  thdr  answer,  alleged  that  at  a  fall  set- 
tlement and  accounting  had  with  the  board  of 
supervisors  of  said  County  in  January,  1888, 
the  said  Hunter  accounted  for  and  paid  over  to 
his  successor  in  office  alt  of  the  moneys  in  his 
hands  due  to  tbe  said  County,  and  that  upon 
snch  settlement  the  said  board  of  supeorviuws 
executed  and  delivered  to  said  Hnnter  a  writ- 
ing in  which  a  full  settlement  was  acknowl- 
edged, and  the  said  treasurer  and  his  bondsmen 
were  released  and  discharged  from  further  lia- 
bility. The  plaiotiff,  by  reply,  admitted  tbe 
execution  of  said  inBtrnment,  but  averred,  in 
substance,  that  the  said  settlement  was  procured 
to  be  made  bv  said  Hunter  by  fraud  in  conceal- 
ing from  said  board  an  item  amounting  to  $4,- 
8(S.80,  purporting  to  be  a  credit  In  favor  of 


Non.-Oonlra0ts  Oijctinet  jnMU  poHeih  void. 

A  oontiact  by  oounty  oommlsslonera  to  pay  a 
county  solicitor  a  peroeotaBre  compensation  in  addl- 
tloa  to  his  regular  salary,  for  services  which  It  1b 
bis  duty  to  perform  as  suob  solicitor,  is  agaloBt  oub- 
Uc  policy  and  void.  Lauoaster  Co.  v.  Fulton  (Pa.)  5 
L.  B.  A.  U6. 

The  oommlssioners  have  no  power  to  bind  the 
oounty  by  such  a  contract  (Chester  0)unty  v.  Bar- 
ber, 97  Pa.  455);  nor  Is  it  capable  of  ratification. 
Lancaster  Co.  v.  Fulton  (Pa.)  5  L.  B.  A.  OS. 

There  can  be  no  oonflrmation  of  a  void  contract. 
PerUns,  1 154;  Zoiiob  v.  Parsons,  8  Butr.  17H,  1805; 
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FearsoU  v.  Chapfn,  44  Fa.  8.  IB;  Hclntoeb  V.  Lee,  ST 

Iowa,  866. 

Nor  will  It  constitute  an  adequate  consideration 
for  a  new  one.  Murphy  v.  Jones.  7  Ind.  620;  Ehle 
V.  Judson,  Zi  Wend.  87;  Jorvls  v.  SuttourS  Ind.  289; 
Bishop  Q>Dt.S£. 

0>otraatB  growing  out  of  illegal  or  immoral  acts 
are  not  enforceable.  Ctebbs  v.  Hixson  iHtoh.l  4  L.  R. 
A.  ((82;  Leonard  v.  Poole,  4  L.  R.  A.  788,  IH  N.  Y.  871. 

Contracts  against  public  policy  are  void.  Bow- 
man V.  FhUllpe  41  Kan.  8U,  8  L.  B.  A.  081.  note;  Mo- 
Clintock  V.  Lolsseau,  S  L.  R.  A.  816,  tioto,  81  W.  Va. 
806;  Chippewa  y.  &  S.  R  Co.  v.  Chicago,  8*:.  P.  M.  ft 
0.<B.  Co.  ante,  eoi. 
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said  Hunter  antioBt  tbe  Gouuty,  and  tbat  by 
reason  of  said  Hunter's  fraudulent  concealment 
thereof  tbe  same  nas  allowed  as  a  valid  credit, 
when  in  truth  and  in  fact  it  was  invalid  and 
fraudulent,  and,  if  founded  upon  any  contract , 
made  with  tbe  board  of  auperTisora,  the  con- 
tract w&B  illegal,  uoautborlzed  aod  void.  And 
tbe  plainttft  in  tbe  reply  asked  that  the  cause 
be  traosftOTed  to  tbe  equity  side  of  tbe  court 
for  trial,  and  for  a  decree  setting  aside  or  cor- 
rectiog  said  settlement,  and  canoeliog  tbe  dis- 
charge of  the  bond,  and  for  judgmeotas  prayed 
in  tbe  petitioD.  A  formal  motion  for  the  trans- 
fer of  tbe  cause  and  for  a  trial  In  equity  was 
made  andsustained.  Afull  trial  washad  upon 
evidence  introduced  by  tbe  parties,  and  a  de- 
cree entered  for  the  plaintiff.  Defendants  ap- 
peal. 

Memrg.  H.  F.  Dale,  H.  M.  Towner  and 
W.  W.  M orsman  for  appellants. 

Mesn-8.  Borjp.  Brown.  W.  O.  Mitchell 
and  F.  K.  Davis,  for  appellee. 

Rothrock.  J.,  delivered  tbe  opinion  of  the 

court:  ■ 

1.  It  will  be  observed  from  tbe  foregoing 
statement  of  facta  that  the  plaintiff  brought  tbe 
action  upon  tbe  twnd  without  regard  to  the  set- 
tlement and  discbarge  of  Hunter.  When  the 
settlement  and  release  were  pleaded,  the  plain- 
tiff replied  by  setting  up  fraud  in  the  settle- 
ment, and  a  want  of  power  in  tbe  board  to  enter 
into  the  alleged  contract  upon  which  tbe 
amount  in  dispute  was  founded.  Counsel  for 
appellant  insist  in  argument  that  tbe  plaintiff  is 
not  entitled  to  any  relief,  because  the  aver- 
ments of  the  reply  are  inconslsteot  with  tbe 
avenneots  of  tbe  petition.  It  is  true  that  under 
section  S666  of  the  Code  new  matter  alleged  io 
a  reply  must  not  be  inconsistent  with  the  peti- 
tion. It  is  questionable  whether  tbe  reply  in 
this  case  is  vulnerable  to  the  objection  raised 
by  counsel.  It  may  be'tbat  tbe  puintiff  should 
in  strictness  have  been  required  to  impeach  the 
settlement  by  an  amendment  to  tbe  petition. 
Bnt  we  do  not  determine  that  question.  In  tbe 
answer  aod  reply  an  equitable  issue  was  pre- 
sented to  tbe  court.  Tbe  plaintiff  filed  a  motion 
to  try  the  cause  as  an  equitable  action,  and  tbe 
motioD  was  sustained.  No  objection  was  made 
hy  tbe  defendants,  and  tbe  cause  was  tried  upon 
its  merits  in  tbe  court  below.  Tbe  objection  is 
made  for  tbe  flist  time  in  this  court.  It  comes 
too  late.   See  Willaon  v.  Sarrit,  68  Iowa,  448. 

Tbe  failure  to  make  any  objection  in  tbe 
court  below  to  tbe  reply,  or  to  tbe  motion  to 
transfer  the  cause,  must  be  regarded  as  consent 
to  tbe  form  of  the  pleadings. 

S.  The  claim  of  tbe  defendant  Hunter  for  tbe 
amount  in  controversv  is  based  upon  an  alleged 
contract  made  with  toe  board  of  supervisors  on 
tbe  SSd  day  of  April,  1884,  of  which  the  follow- 
ing is  a  copy: 

Memorandum  In  relation  to  collection  of 
personal-property  delinquent  taxes  due  Adams 
County,  Iowa,  made  between  said  Adams 
County  and  Ed.  H.  Hunter,  as  follows:  Ed.  H. 
Hunter  is  hereby  appointed  by  the  board  of 
supervisors  of  Adams  County,  with  power 
to  appoint  a  deputy-collector,  to  collect  any 
or  au  Adams  Cotmty,  Iowa,  delinquent  per- 
sonal taxes;  and  the  said  Ed.  H.  Hunter  is 
hereby  authorized  to  remit  any  part  or  all  of 
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tbe  aiKTued  penalties  and  interest,  whenever  in 
bis  judgment  it  is  for  the  best  interests  of  the 
County  so  to  do;  and  said  Hunter  ia  to  agree  to 
make  an  equal  effort  to  collect  said  taxes  prior 
to  1880;  and  io  full  compensation  for  the  serv- 
ices and  expenses  of  said  Huntw,  including 
rompensaUon  for  the  deputy-collector,  the  said 
Hunter  Is  to  receive  seventy-five  per  cent  of  all 
penalties  and  interest  collected  by  him  that 
have  accrued  upon  said  personal-property  taxes. 
This  arrangement  is  made  with  tbe  mSd  Hun- 
ter by  instruction  of  tbe  board  of  supervisors, 
as  per  resolution  adopted  by  tbem  April  11, 
1884.  Further,  tbe  board  of  supervisors  retain 
tbe  right  to  annul  this  contract  should  the  said 
Hunter  make  any  unnecessary  expenses  to  tbe 
taxpayer  in  collecting  tbe  said  tax,  or  if  the 
amount  allowed  as  compensadon  is  in  excess  of 
list  compensation;  and  said  Hunter  shall  beal- 
owed  to  withdraw  from  tbe  contract  should 
tbe  compensation  prove  insufficient,  upcm 
^ving  the  board  ot  supervisors  sixty  days'  no- 
tice. 

[Signed]  F.  M.  Thompson, 

[Do.]  G.  W.  Iden, 

Committee  Board  of  Sup'rs. 
[Do.]  Ed.  H.  Hunter. 

Dated  Coming,  Iowa,  April  23,  1884. 

Tbid  instrument  was  founded  upon  a  resolu- 
tion of  the  board  of  supervisors,  passed  on  the 
lltb  day  of  April,  188C  which  U  as  follows: 
Whereas,  a  large  amount  of  personal  taxes — 
about  (15,000— are  now  remaining  unpaid, 
aod  are  considered  uncollectible,  at  tbe  treas- 
urer's office;  and  whereas,  it  is  considered  de- 
sirable to  save  the  taxpayers  as  much  of  this  tax 
as  possible:  Therefore,  be  it  resolved,  that  Ed. 
B.  Hunter,  coimty  treasurer,  be  aod  is  in- 
structed to  collect  all  delinquent  personal  taxes; 
tbe  said  Hunter  to  report  to  the  board  of  super- 
visors at  their  regular  meeting  in  June  and 
January  tbe  amount  of  such  taxes  collected. 
Therefore,  be  it  further  resolved,  that  the  chair- 
man appoint  a  special  committee  of  two  mem- 
bers 01  tbe  board  of  supervisors  to  make  the 
necessary  arrangements  with  the  sud  Hunter 
for  tbe  collection  of  the  s^  tax." 

Tbe  chairman  appointed  F.  K.  Thompson 
and  Ot.  W.  Ideo  as  the  committee  contemplated 
in  the  foregoing  resolution.  It  will  be  observed 
that  tbe  committee  appointed  by  the  board 
were  not  authorized  to  make  a  contract  that 
Hunter,  who  was  then  the  treasurer  of  tbe 
County,  should  receive  the  sum  of  76  per  cent 
of  all  penalties  and  interest  collected  by  him 
ui>on  delinquent  personal-property  tax;  and 
this  alleged  contract  was  never  reported  to  tbe 
board,  and  no  reference  is  anywhere  made  to  it 
in  any  of  tbe  proceedings  of  tne  board.  It  was 
purposely  and  intentionally  kept  a  secret  No 
statement  of  the  amount  of  collections  made 
under  it  was  ever  at  any  time  during  the  wtaoJe 
of  Hunter's  administration  reported  to  the 
board.  A  subsequent  arrangement  was  made, 
by  which  Hunter  was  paid  $600  a  year  for  as- 
sistance in  the  office  to  enable  him  to  collect 
delinquent  taxes. 

The  first  knowledge  which  the  board  could 
by  any  possibility  have  acquired  of  any  claim 
made  under  the  contract  In  question  was  tbat 
contained  in  a  writing,  which  was  among  tlie 
vouchers  at  the  final  settlement,  and  whlwwas 
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taken  into  the  aecoant  u  a  credit  In  favor  of 
Hunter.  ThefoUowinKiiftc^niy  of  said  paper: 
Coming,  Iowa,  Jan'y  19, 1688. 
Becdved  of  Ed.  H.  Hunter,  treasurer  of 
Adams  County,  Iowa,  the  sum  of  four  tbou- 
saod  three  hundred  and  fifty-three  dollars  and 
thirty  cents,  in  full  settlement  of  the  compen- 
sation due  tbe  undersized  under  the  contract 
dated  April  23, 1884,  in  relation  to  the  special 
coUecdon  of  delinquent  perBonal-|»oper^  taxes, 
entoed  into  between  the  undernened  and  the 
boud  of  supervisors  of  Adams  ^Minty,  Iowa, 
t^ts  committee,  F.  Jl.  Thompson  and  O.  W. 

[Signed]  Ed.  H.  Hunter. 

This  paper,  with  the  alleged  contract,  was 
broughtlntotberoom  where  the floal  settlement 
was  made,  and  through  tbe  conniranue  of  Hun- 
ter and  one  Lee,  who  claimed  to  be  an  expert 
accountant,  it  was  passed  as  a  proper  voucher, 
without  the  knowledge  of  any  member  of 
the  board.  It  is  uMess  to  discuss  whether 
this  was  a  fraud  upon  the  members  of  the  board, 
or  whether,  in  the  exercise  of  proper  diligence 
in  the  disdurae  of  .their  duties,  they  should 
have  discovered  that  the  receipt  of  Edward  H. 
Hunter  to  Edward  H.  Hunter,  treasurer  of 
Adams  County,  was  in  no  sense  such  a  voucher 
as  should  have  been  received  in  the  settlement. 
That  it  was  Invalid  and  Toid  there  can  be  no 
question.  It  was  not  made  In  pursuance  of 
any  valid  contract  upon  the  part  of  the  board, 
and  no  attempt  was  made  by  Hunter  on  the 
trial  to  show  by  any  account,  report  of  his  col- 
lections, or  otherwise,  that  there  was  any  real 
merit  in  the  claim.  It  was  a  contract  which 
the  board  of  supervisors  had  no  power  to  make. 
This  court  has  repeatedly  held  that  the  allow- 
ance or  payment  of  other  or  greater  compensa- 
Uon  to  a  public  officer  than  tnat  fixed  by  law 
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for  his  servlcesiaunaulhoriEed  and  void.  Fbw- 
cett  V.  Woo^rjf  Qmn^^,  56  Iowa,  IM;  Faweett 
V.  FbeHu,  68  Iowa,  644;  Moore  v.  MakaOa 
Qntntif,  61  Iowa.  177:  €Mffin  t.  (^egf  Ommtjf, 
68  Iowa,  418. 

The  last-cited  case  is  especially  in  point  in  the 
case  at  bar.  The plaintin  therem  wasacounty 
treasurer,  and  claimed  more  than  the  salary 
fixed  by  law. 

It  is  conceded  by  counsel  for  appellant  Uiat 
the  board  of  supervisors  had  no  authority  to 
allow  the  county  treasurer  a  greater  compeosa- 
tlon  than  that  allowed  by  law.  But  they  con- 
lend  that  tbe  alleged  contract  was  oot  made 
with  Hunter  as  county  treasurer. 

We  are  cited  to  the  case  of  WilAdm  v.  Cedar 
County,  50  Iowa,  S54,  as  autbori^  for  the  em- 
ployment of  the  county  treasurer  to  collect  de- 
linquent tuces.  In  that  case  the  parson  era- 
ployed  was  nditber  treasurer  nor  a  depu^- 
treasurer.  He  was  a  special  agent,  employed 
to  take  promissory  notes  of  persons  for  deiin- 
queot  taxes.  This  court  held  that  such  an  em- 
ployment was  valid,  and  that  the  agent  was 
entitled  to  reasonable  compensation  therefor. 
But  in  the  case  at  bar  Hunter  was  the  treasurer 
of  the  County,  and  tbe  allied  contract  under 
which  he  claims  this  large  compensation  was, 
upon  its  face,  a  premium  fur  negligence  in  the 
discharge  of  hie  duty.  We  do  not  say  that  the 
evidence  shows  that  he  was  n^ligent.  But 
under  the  alleged  contract  it  was  to  bis  interest 
lo!allow  personal-property  tax  to  become  de- 
linquent. It  is  quite  |»a1n  that  such  an  arrange- 
ment should  be  regarded  as  against  public  pol- 
icy, and  void. 

The  decree  cf  the  Dielriet  Cowt  ut'It  be  aj- 
firmed. 

Petition  f<x  rehearing  overruled  Febmarr 

10, 1890. 
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B.  K.  CARLISLE,  Appt., 
f. 

John  C.  KILLEBREW. 

(—.Ala  ) 

1.  Crops  pro  wins  OB  tlMprmlBMaAUie 
time  of  ft  roooToryin  <4*vt>''w^  i^*^  ^ 
1  the  general  role  of  the  common  law,  regarded  as 


Nora.— ilsal  propertv;  emlilfliMtttt.  what  con- 
stitute. 

Where  tbe  estate  Is  terminated  Id  any  other  war 
than  br  his  death,  either  by  aotof  Ood  or  act  of 
law,  the  tenant  hlms^  has  the  emUements;  but 
not  If  he  termloatea  it  by  his  own  act.  1  Cruise. 
Dig.  80;  Debow  7.  Colfax,  10  N.  J.  L.  138;  Klttredge 
V.  Woods,  8  N.  H.  fiOi;  1  HUl,  Beal  Prop.  1& 

EniUementB  inolade  only  suoh  vesetatdea  as 
ylrid  an  aaniial  profit,  and  are  raised  by  amiual 
ezpeiweand  labor,  or  "great  manuranoe  and  In- 
dustry "—such  OB  (Train,  but  not  trees,  or  fruits, 
clover,  grass,  etc,  tbough  annaal,  beoauae  they  are 
apontanemis;  and  evea  though  grass  be  improved 
by  labor,  as  by  trenching  or  sowIdr  hay-seed.  It  Is 
not  a  subject  of  emblemeats.  Go.  Utt  SSfi,  and 
note  t:  Com.  Dig.  Blens,  G  1;  I^tham  v.  Atwood, 
Cro.  Gar.  Ofi,  1  Bolle,  Abr.  mi  Grantham  v.  Havley, 
6L.R.A. 


part  and  panel  of  tbe  realty  betongfiig  to  the 
party  reoorerlng  the  land. 

8.  Wbero  no  bond  la  givmn  in  oocordiinoe 
with  the  provisions  of  Code  1886,  H  STIS,  TTIS, 
crops  growing  on  the  land  recovered  In  eject- 
ment belong  to  the  party  recovering  the  laud. 

8*  TiMtttletolmiidcKnBotboqnosrthmed 
collaterally  fn  a  personal  action  to  recover  crops. 


Hob.  Itt;  Bvans  v.  Iglehart,  8  OIU  «  J.  188;  Kltt- 
redge V.  Woods.  8  N.  H.  sot;  Graddock  v.  Riddles- 
barger,  2  Dana,  808;  Ladd  v.  Abel,  18  Conn.  618. 

Prima  &cie  they  belong  to  the  soil,  and  pass  by 
a  oonveyanoe  thereof,  though  It  Is  said  not  under 
a  Judicial  sale,  but  may  be  separated  from  It  by 
some  special  transfer.  Calhoun  v.  Curtts,  1  MeL 
115.  See  Foote  v.  Colvln,  3  Johns.  222;  Bank  of 
Pennsylvania  v. Wise.  S.Watts,  804;  Com.  Dig.  Biens, 
HSL 

Under  tbe  term  "land,"  are  included  tbebutHUnga, 
made  so  under  tbe  dootrtoe  of  acoeaston,  and  the 
trees  and  other  things  growing  upon  the  land,  un- 
der the  doctrine  of  acquisition  by  production,  as 
well  OS  the  minerals  wUoh  may  be  Imbedded  In  the 
earth.  2  BL  Com.  17-19;  Co.  Utt.  40;  1  WaShb.  Beat 
Prop.  8, 4:  WllUomg,  Real  Prop.  14. 

Growing  grass,  fruit  and  trees  are  parcel  of  the 
land,  aad  go  to  the       rather  than  tbe  executor. 
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4.  A  Jwdgment  in  ejectment  la  eomcln- 
alve  on  ooUateral  attack  aa  to  the  title  of  the 
lands,  and  therefore  the  irrowliig  orope  wfalob 
were  a  part  of  the  freehold  at  tiie  time  of  the 
recovery,  although  it  would  not  be  a  bar  to  a 
further  lult  In  ejeotment. 

C  ATeordlel«ndJiidcmenAlB»«riBliial 
iwoeeeation  for  remorlnv  oropa  oaimot  be 
admitted  in  evidence  In  a  dvll  action  for  the 
crops;  nor  can  the  result  of  an  action  for  ma- 
licious prosecution  based  on  such  criminal  proee- 
ootion  he  shown  In  such  dvil  action, 

(November  1880.) 

APPEAL  by  pteintifl  from  a  judgment  of 
the  Cfrcuft  Court  for  Dale  Couoty  in  favor 
of  defendant  in  an  action  to  recover  certain 
CTODB,  raised  upon  premises  recovered  by  de- 
fendant from  plainufF  in  ejectment  and  appro- 
priated  by  defendant  to  bis  own  use.  Ajhrmed. 

At  tbe  trial  in  the  court  below  defendaat  of- 
fered in  evidence,  for  the  purpose  of  Identify- 
ing as  bla  own  the  land  upon  which  tbe  crops 
nud  for  were  raised,  a  patent  from  the  Oov- 
onor  of  Alabama  to  one  Smith,  of  a  certain 
tract  of  laDd,  and  a  deed  from  Smith  to  one 
Killebrew  of  ibe  same  tract;  defendant  also  of- 
fered a  certified  plat  of  land  containing  said 
tract  for  the  purpose  of  locating  it. 

Plaintiff  duly  objected  to  tbelntroduction  of 
■11  this  evidence,  and  bis  otyjectliHU  were  all 
overruled,  and  be  duly  excepted. 
Further  facts  appear  in  tbe  opinion. 
Matrt.  A.  L.  ™(lleg»n,  M .  E.  MlUefan 
and  H.I(.  Martin  for  appelant 
Mr.  H.  H.  Blaokman  for  appellee. 

SomervUle,  J.,  delivered  tbe  oj^lon  of 

tbe  court: 

The  defendant,  Eillebrttv.  the  appellee  In 


Bank  of  lansinsburffh  v.  Cnur*  1  Barb.  642;  War- 
ren V.  Leland,  £  Barb.  612. 

On  the  foreclosure  of  a  mortgage,  ther  pasa  to 
the  purchaser  as  against  the  leseee  of  tbe  mort- 
gagor, whose  lease  was  subsequent  to  the  mort- 
gage, tane  v.  King,  9  Wend.  6U:  WiUard.  Real 
■state  and  Conv.  80. 

The  persona]  representatives  of  the  life  tenant 
are  entitled  to  the  growing  crops.    Bi-adley  t. 
BaUer.lL-B. A.4£7andnote,  06Conn.37«. 
OrouUng  crop*. 

It  SBuns  to  be  accepted  as  a  geoenl  rule  of  the 
common  law  that  when  the  tenant  sows  or  plants 
bis  crop.  If  It  is  not  possible  for  him  to  know  that 
his  estate  will  terminate  before  tlie  crop  can  ripen, 
andit  does  terminate  before,  be  shall  have  tbe 
right  to  harvest  and  secure  the  crop  at  tta  matu- 
rity. Bingham.  Kea)  Prop.  68B. 

On  the  contrary,  when  the  determination  of  an 
estate  Is  certain  In  Its  time,  as,  for  example,  a  term 
of  yean,  tiie  tenant  Is  not  entitled  to  emblemoita. 
LItt  •  46;  Co.  Utt.  fifio;  S  BL  Com.  1»;  Penton  v. 
Robert,  2  East,  W;  1  Cruise.  ZMg.  10»,  lU;  Wtalt- 
marsh  v.  Cutting.  U  Johns.  811;  Bain  v.  Clark,  10 
Jobns.«iB. 

The  act  of  a  landlord  In  taking  sole  poescMlon 
of  a  crop  after  It  has  been  gathered  does  not 
amount  to  a  converalon,  where  the  crop  Is  de- 
stroyed by  Ore  while  in  his  pOBsepsIon;  and  henoe 
tbe  tenant  cannot  maintain  trover  against  htm, 
tbe  parties  bcAig  tenants  In  oonunon  of  the  crop. 
Shearin  v.  Blggsbee,  97  N.  C.  216. 

A  landlord  in  HaiifOrd  County,  Haryland,  has  no 
hen  on  the  whole  erop  fbr  a  part  Uiereot  leaerved 
OL.R.A. 


this  case,  bad,  prior  to  the  present  suit,  recov- 
ered certain  preafses  from  the  plaintiff,  Car- 
lisle, in  a  real  action  In  the  nature  of  eject- 
ment. He  was  formally  put  in  poasesaion  by 
tbe  sheriff  under  a  writ  of  possession,  and  un- 
der sucb  claim  of  right  j^thered  and  appro- 
priated tbe  crope  of  ct^n,  com  and  fodder 
growioK  on  tbe  land.  Carlisle  afterwards  took 
posseemn  of  the  land  without  resort  to  tbe 
courts,  and  brought  tbe  present  action  in  detintie 
to  recover  tbe  crops  taken  away  by  KiUebrew. 
Tbe  general  rule  of  the  common  law  is  that 
one  who  recovers  laod  in  ejectment  is  entitled 
to  tbe  crops  then  growing  on  the  premises,  tbey 
being  regarded  aa  part  and  parcel  of  tbe  realty. 
MeClean  v.  Bovie,  U  Wis.  39S;  Page  v.  FowUr, 
89  Cal.  413;  mweat  v.  8tam.pt,  67  Ala.  ML 

In  other  words,  "  aa  between  the  successful 
plaintiff  in  an  action  of'  ejectment  and  tbe 
evicted  defendant,  growing  crops  are  a  mrt  of 
the  realty."  Fan  Aten  v.  Rogers,  1  Johns. 
Cas.  281, 1  Am.  Dec.  118,  note,  IIS. 

Tbe  Statutes  of  Alabama  modify  this  prin- 
ciple (mly  by  providing  that.  If  tbe  defendant 
in  ejectment  us  a  crop  planted  oc  growing  on 
tbe  premises  recoverea  from  him  %  the  plain- 
tiff, he  mar  stay  the  writ  of  possession  until 
the  expiration  of  the  year,  by  giving  bond  and 
sureties  to  the  plainUff  to  secure  uie  rent  to 
him.  which  is  aeclared  to  have  tbe  force  and 
effect  of  a  judgment  upon  the  defendant's 
failure  to  pay  tbe  rent  at  the  expiration  of  tbe 
year.  Code  3713,  3718. 

No  sucb  bond  having  been  given  in  this  case, 
this  Statute  can  have  no  bearing  on  tbe  rights 
of  the  parties  litigant. 

The  main  question  in  the  present  suit  is 
whether  the  defendant,  Killebrew,  can  be  per- 
mitted to  introduce  in  evidence,  in  this  action 
for  the  crops,  severed  ftom  the  freehold,  tbe 


as  rent;  and  theref  toe  trover  will  lie  by  a  purchaser 
of  a  p<»tlon  of  the  crop  against  a  landlord  taUng 
such  portion  for  rent  due.  Hopper  v.  Haloes  (Hd.), 
18  Atl.  Bep.  SB. 

A  man  who  takes  and  converts  to  his  own  use 
crope  made  by  a  person  In  the  adverse  possession  of 
land  dees  not  thereby  become  liable  to  tke  ownen 
of  the  land  who  are  out  of  possession.  Faulctxi  v. 
Johnston,  102  N.  C.  Mi. 

It  one  In  posBeaskm  of  land,  under  a  Judgment 
recovered  upon  a  writ  of  entry,  being  aned  tn  a 
writ  of  right,  pending  tbta  suit  sow  tbe  land,  and 
the  demandant  recover  Judgment  and  obtain 
seisin  and  possession  before  the  crope  are  gathered, 
the  demandant  Is  entitled  to  the  crops.  Thomes  v. 
Hoody,  11  He.  lae.  Bee  Tyson  v.  HolUngiworth,  S 
Bland,  Gb.  9X1,  note;  1  HIIL  Real  Prop.  2S. 

A  standing  crop  fully  matured  at  the  Hme  of  tbe 
foreolosuresale  tKlongs  to  the  tenant  growing  It, 
as  against  the  purchaser  at  the  sale.  Richards  v. 
Knight  (Iowa)  i  L.  B.  A.  4B8.  and  note. 

Where  tbe  purchaser  of  mortgaged  piomlssa 
sold  pursuant  to  a  statute  foreclosure  In  New  Tork. 
entered,  harvested  and  carried  away  the  erop;  Id  an 
action  of  trover  against  him,  by  one  who  had  pur- 
chased the  crop  before  the  foreoloenre,  on  ezeoa- 
tlon  against  the  mortgagor,  It  was  held  tbe  defend- 
ant was  entitled  to  the  crop.  Shepard  v.  Phflbrlok, 
2  Denio.  174. 

Right  to  crops  and  emblements  on  foredosnre. 
Biotmrdfl  V.  Knigfat,  aupra. 

Chattel  mortgage,  descriptltm  <d  raopa  and  em- 
blements. Johnson  v,  aTiisard,8L.B.A.T96,  nota, 
U  Ark.4IOi 
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jadgment  of  racorery  in  ejectment,  and,  if  so, 
what  force  u  eridwce  thb  Jadgment  will 
«xert.  Tt  Is  inaiated  by  the  appellant  that  the 
court  below  erred  in  admitting  this  Indgment, 
and  the  writ  of  possesion  issued  on  it,  because 
the  question  of  title  to  the  land  cannot  lie  liti- 
gated In  a  personal  action,  and  (or  the  further 
reason  that,  at  common  law^  a  prior  judgment 
In  ejectment  was  not  admissible  in  a  subse- 
quent suit  between  the  same  parties.  The 
former  principle,  applied  to  this  cose,  operates 
to  preclude  the  plaintiff,  Carlisle,  from  chal- 
lenging the  defendant's  right  of  possession  and 
title  acquired  under  his  jt^nneut  in  ejectment. 
Beatty  v.  Brown,  76  Aia.  M7;  Strin^dloxD  t. 
Curry,  Id.  8M. 

The  latter  rule  is  so  stated  by  some  of  the 
old  writers,  and  Is  based  upon  the  use  of  flctl- 
tioos  names  in  the  action  oi  ejectment  proper, 
which  isstjU  tolerated  in  our  form  of  practice. 
But  this  Is  not  a  second  action  of  ejectment  in 
which  it  is  sought  to  use  as  erldence  a  judg- 
ment recoTered  in  a  former  action.  The  present 
is  a  personal  a<^on,  and  the  rule  applies,  as 
against  the  plaintiff  himself,  that  he  cannot 
collaterally  raise  the  question  of  title  to  the 
land  by  way  of  showing  incidentally  his  right 
to  the  crops  severed  from  the  freehold.  Mar- 
Un  T.  Thompson,  120  U.  S.  876  [80  L.  ed.  679]. 

In  our  practice,  under  the  Statute,  it  requires 
two  -verdicts  and  judgments  for  the  defendant 
to  bar  furttiet:  suit  by  the  plaintiff  in  eject- 
ment, or  the  real  action  in  the  nature  of  eject- 
ment  Code  1886,^3714. 

But  where  the  question  of  title  arises  collat- 
erally, as  in  an  action  for  mesne  profits,  or  oth- 
erwise, the  record  of  a  recovery  in  ejectment  is 
not  only  admissible  In  evidence  in  favor  of  the 
par^  put  in  possession  under  it,  but  is  con- 
cloaTve  between  the  same  parties,  and  their 
privies,  on  the  same  title,  as  to  the  question  of 
possession  and  title.  Bhumahe  v.  JVsfois,  SS 
Ala.  120;  Howard  v.  Kennedy,  4  Ala.  592;  Van 


Aim  T.  Boger§,  1  Johns.  Oaa.  281, 1  Am.  Dec. 
118,  note,  116;  2  Oreenl.  £t.  ^^888;  Oavgt  v. 
Forreei,  18  Ala.  114;  6  Am.  &  Eng.  Cyclop. 
Law,  246  g;  Chirac  v.  Reineeker,  87  U .  8.  3 
Pet.  613,  622  r7  L.  ed.  53B];  EquaUrr  Min.  d 
8.  Co.  y.  Halt,  106  U.  S.  88  [27  L.  ed.  114]; 
Caperton  v.  Schmidt,  95  Am.  Dec.  187,  note, 
208. 

The  judgment  recovered  in  the  ejectment 
suitinvolvra  the  title  and  right  of  possession 
of  the  parties  to  the  present  suit  to  the  same 
lands,  upon  which  the  crops  in  dispute  were 
at  the  time  growing,  and  was  conclusive  on 
collateral  attack  as  to  the  title  of  the  lands,  and 
therefore  of  the  growing  crops  which  were  a 
part  of  the  freehold  at  the  time  of  recovery. 

The  other  evidence  to  which  objection  was 
taken  by  appellant  was  admissilde  to  explain 
the  extent  of  defendant's  possession,  and  to 
identify  the  lands  on  whitm  the  crops  in  dis- 
pute were  grown. 

The  court  did  not  err  in  refusing  to  admit 
in  evidence  the  verdict  and  Judgment  in  the 
criminal  prosecution  instituted  by  Elllebrew 
against  the  plaintiff,  Carlisle,  for  removing  the 
crops,  in  which  the  latter  wss  acquitted  by  the 
presiding  magistrate.  A  verdict  and  judgment 
in  a  criminal  case  is  not  generally  evidence  of 
the  fact  upon  which  the  Judgment  was  founded 
in  a  civil  proceeding.  1  Btarkie,  Ev.  (Shars- 
wood)  *86»-86S. 

So  the  judgment  of  the  magistrate  showing 
a  reooreiy  ox  lamages  by  Carnsle  against  Eu- 
lebrew  In  the  action  of  maliciouB  prosecution, 
based  on  (he  prosecution  last  referred  to,  is  not 
shown  to  involve  the  determination  of  any  fact 
relevant  to  the  present  issues.  The  Judgment 
of  acquittal,  moreover,  in  the  criminal  case, 
upon  which  the  case  of  malicious  prosecution 
was  based,  being  inadmissible  as  alKive  stated, 
the  latter  proceeding  must  also  be  excluded. 

We  find  no  error  %n  the  record,  and  the  judg- 
ment u  affirmed. 


INDIANA  SUPREME  COURT. 


Charles  P.  STAUB^  A^., 

V. 

John  L.  KENDRIGK. 


(- 


.Ind.. 


1.  Oneang^m^edinthelnulneaBoftnuw* 
porting"  hwkggWhgB  is  liable  for  the  value  of 
articles  neoeasary  for  use  in  travel,  contained  In 
a  valtBe  wfalofa  bas  been  delivered  to  his  aoentfor 


transportation  and  has  been  lost  aolely  through 
such  affect's  negligence.  notwlthstaQdlDg  he  hod 
pooled  notices  that  be  would  not  be  reeponslble 
for  valtsea,  and  bad  iostructed  bis  agents  not  to 
reoelve  tbem,  where  the  owner  of  the  valise  was 
ignorant  of  those  facto. 
8.  AeatalogrnepreparedbyatraTelins 
Mleamui  at  bis  own  expense,  aad  which  was 
bis  own  Indlvlduai  property  and  carried  with  blm 
•B  an  article  oonvenlent  and  neoeasarr  for  use  In 


Nonk-JMlMURtI)trIett4n0toM*v,-earrlera  «  bailees 

Letting-  for  hire,  or,  as  the  phrase  Is  commonly 
used,  "letting  to  hire,"  la  a  ballmeat,  where  com- 
pensation ia  given  for  the  use  of  a  thing  or  for  la- 
bor and  sorlces  atNnit  It  2Kent,GMn.B0B;  Jcoiee, 
BBUm.  88^  SB;  Bdwards,  Ballm.tl'4. 

The  oODtract  embraces  the  hire  of  carriage  or 
tranaportatloD.  Jones,  Ballm.  00, 97;  2  Kent,  Com. 
080;  1  Cowen,  Treatise,  Sd  ed.  86;  Edwards,  Bailm. 

m. 

Tlie  hire  of  a  carriage,  or  tnnaportatlon  of  goods 
by  a  common  carrier,  is  such  a  bailment  of  goods 
as  renders  the  bailee  liable  for  them  without  any 
neglect.  Tlie  policy  of  the  law  holds  him  to  a  strict 
8  L.  R.  A. 


aooountat>ilI^.  and  makes  him  in  effect  an  Insurer 
of  the  goods.  Lane  v.  Cotton,  12  Mod.  4BS;  Jones. 
Balhn.  108;  Forward  v.  Plttard,  1 T.  R.  XT:  Hyde  v. 
Trent  ft  .Heroey  Vtfv.  Oo.  B  T.  R  880;  Bdwards, 
BaUni.38. 

To  constitute  a  person  a  common  carrier,  he  must 
be  one  who,  as  a  regular  business,  undertakes  t<a 
hire  or  rewanl  to  transport  the  goods  of  such  as 
choose  to  employ  him.  from  place  to  plaoe.  Blan- 
ohard  v.  Isaacs,  8  Barb.  888;  Edwards.  Bailm.  4£S. 

EreryoDe  who  pursues  the  tnudneaa  of  transport- 
ing goods  for  hire,  or  f <nr  the  public  generally.  Is  a 
common  carrier.  Bobertson  t.  Kennedy,  2  Dana, 
431:  Bdwards,  Ballm.  4£9. 

Draymen,  cartmen  and  jnvten  clearly  enough 
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Dec, 


Ub  bugineM  wbUe  InTeUnr,  !■  an  arUole  of  per- 
sonal baggace  for  wblofa  be  may  reoorer  wben 
lostvlth  otberartlclei  InaTalbe  byabamaxe 
tiansferoarrier. 

(December  12, 1860.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Vigo  County  in  favor 
of  plaintiff  in  an  action  to  recover  the  value  of 
a  valise  and  contents  which  had  been  lost  while 
in  defendant's  possession  for  purposes  of  trans- 
portation.   Affirmedupoa  condition. 
Tbe  facts  are  fully  stated  in  tbe  opinion. 
Jfesart.  L.  D.  Leveqne.  T.  A.  Foley  and 
T.  W.  Harper  for  appellant. 
MeaavM.  Donham  ft  HuatoB  for  appellee 

Olda.  J.,  delivered  the  opinion  of  the  court: 
Th^  is  an  action  by  tbe  appellee  against  the 
appellant,  for  the  value  of  a  valise  ancTcDntents, 
ana  damages  resulting  from  tbe  loss  of  tbe 
same.  Tbe  appellant  was  engaged  in  the  trans- 
portation of  trunks  and  baggage,  in  Ibe  City  of 
Teire  Haute,  to  and  from  tbe  various  botela 
and  railway  stations,  and,  In  conducting  such 
business,  he  had  men  and  teams  employed. 
The  appellee  is  a  traveling  salesman  for  the 
firm  of  Howell,  Gano  &  Co.,  wholesale  hard- 
ware dealers,  at  CinciDnaii,  Ohio.  Tbe  appel- 
lant arrived  at  tbe  Union  Depot,  in  the  City  of 
Terre  Haute,  on  the  train  due  there  at  C:Su  P. 
U..  on  the  afternoon  of  September  26.  1883. 
Immediately  on  his  arrival  be  engaged  one 
of  tbe  employ^B  of  tbe  appellant  to  convey  bis 
two  trunks  and  a  valise  to  tbe  Indfanapofis  & 
St.  Louie  Depot,  in  said  city,  and  paid  nlm  the 
price  asked  lor  transferring  the  same,  and  tbe 
baggageman,  tbe  employe  of  tbe  appellant, 
took  possession  of  the  trunks  and  value,  and 
delivered  to  the  appellee  three  checks  for  the 
trunks  and  valise.  The  appellee  took  supper 
at  tbe  Union  Depot ,  and  walked  to  the  Indian- 
apolis &  St.  Louis  Depot,  to  take  a  train  leaving 
at6:50P.  M.,  eameday,  for  Paris,  111.  Onhls 
arrival  at  the  Indianapolis  &  St.  Louis  Depot 
he  was  informed  by  tbe  person  to  whom  be  had 
delivered  tbe  goods  that  be  could  not  find  tbe 
valise.  The  valise  was  lost;  and  this  suit  is 
Inonght  for  the  value  ot  it,  and  of  itscontenls. 

The  plaintiff  notonlraeeks  to  recover  for  the 
value  of  the  valise  and  its  contents,  but  also  for 
bis  loss  of  time  and  expense.  There  was  a  trial 
had,  resulting  in  a  finding  and  judgment  for 
tbe  appellee  for  $85. 10.  Tbe  court  made  a 
special  finding  of  facts,  and  stated  its  conclu- 
sions of  law  thereon.  Tbe  appellant  excepted 
to  the  conclusions  of  law;  also  moved  for  a 
new  trial,  which  was  overruled,  and  to  which 
ruling  exceptions  were  reserved  by  tbe  appel- 


come  within  the  temu  of  this  definition.  DirlRbt 
V.  Brewster.  1  Plok.  60;  Btory,  Bolim.  I  4gS:  8hel- 
den  V.  KoblDSOn,  7  N.  B.  1S7;  Blanchard  v.  Isaacs,  8 
Barb.  88S;  dtlsens  Bank  v.  Nantucket  Sceamboat 
Co. »  Storr.  16;  i  Kent.  Com.  B80;  Qtoboura  v.  Hurst, 
18alk.20. 

If  he  undertake  for  hire  or  reward  to  transport 
tbe  goods  of  all  persons,  indifferently,— that  Is,  of 
all  suub  persons  as  choose  to  employ  blm,— from 
place  to  place,  he  Is  a  common  oairler.  QtotNHim 
v.  Hurst,  supra;  Dwlffbt  v.  Brewster,  1  Plok.  BO: 
Alexander  v.  Qreene,  D  Hill.  9). 

He  Is  not  a  common  carrier,  unlesa  his  employ- 
ment be  to  carry  ffoods  generally  for  anyone,  so  as 
6L.  R.A. 


lant,  and  error  asngned  both  as  to  tbe  conela- 
sions  of  law  stated  and  the  mUng  on  the  mo- 
tion for  a  new  trial. 

The  facts  found  by  the  court,  in  brief,  are 
as  follows:  That  on  the  afternoon  of  the  20tfa 
day  of  September,  1888,  at  5:80  o'clock,  P.  M.. 
the  plaintiff  arrived  at  the  Union  Depot  in  tbe 
City  of  Terre  Haute,  from  tbe  Town  of  Clinton, 
lod.  Immediately  after  arriving  he  contnu;ted 
with  one  Rogers,  then  in  the  employ  of  the  de- 
fenduit  and  employed  in  drivine  a  bagease 
wagon  for  tbe  defendant,  to  transfer  from  tbe 
Union  Depot  to  the  Indianaoolis  &  St.  Louis- 
Depot  two  traveling  salesmen's  trunks  and  one 
vulise,  for  the  transfer  of  which  plaintiff  paid 
Rogers  fifty  cents;  and  Rogers  gave  the  plain- 
tiff three  checks.— one  for  each  trunk  and  one 
for  the  valise,— the  check  for  tbe  valise  bearing 
the  inscription  "Buss  Check  10.  I.  &  St.  L. 
Depot."  That  Rogers  took  the  two  trunks 
and  valise  from  the  Union  Depot  to  tbe  Tenc- 
Haule  House,  when  be  unloaded  the  trunks  on 
the  sidewalk,  and  put  tbe  valise  on  top  of  the 
trunks,  and  went  away  and  left  the  trunks 
and  valise,  with  no  person  in  charge  of  them, 
until  be  returned  to  take  them  to  the  Indian- 
apolis &  St.  Louis  Depot  just  before  the  time 
for  the  arrival  of  the  6:60  P.  M.  train.  That 
plaintiff,  after  eating  his  supper  at  the  Union 
Depot,  walked  to  the  Indianapolis  &  St.  Louis 
Depot,  to  take  tbe  6:50  P.  M.  train  west.  Ar- 
riving at  tbe  lodlanapoUB  &  St.  Louts  Depot  a 
few  moments  before  train-time,  he  preaented 
bis  three  checks  to  Rogers  for  tbe  trunks  and 
valise,  and  was  informed  by  Rogers  that  he 
could  not  find  the  valise.  I*lainliff  was  going- 
to  Paris,  III.,  and  was  told  by  defendant  to  go 
on  that  train,  and  he  would  send  the  valise  to 
him.  Plaintiff  went  to  Paris,  III.,  as  directed, 
and  on  tbe  following  morning  received  word 
by  telephone  that  the  valise  was  lost,  and 
aaked  him  to  return  to  Terre  Haute.  That 
plaintiff  came  to  Tene  Haute  as  requested,  pay- 
ing his  railroad  fare,  amounting  to  sixty  cents, 
and  remained  at  Terre  Haute  three  days,  en- 
deavoring to  recover  his  valise,  stopping  at  tbe 
National  House,— paying $2. 50  perday.  That 
tbe  valise  waa  lost  without  any  fault  of  plain- 
tiff, and  through  and  by  the  negligence  of  de- 
fendant's agent.  That  the  vaUae  contained 
property  consisting  of  necessary  wearing  ap- 
parel, brushes  and  necessary  articles  for  use  in 
travel,  to  the  amount  of  $31.50;  also,  a  travel- 
ing salesman's  illustrated  catalogue,  of  tbe 
value  of  $50.  Tbat  plaintiff  was  in  tbe  employ 
of  Messrs.  Howell,  Gano  &  Co.,  hardware 
merchants  of  Cincinnati,  Ohio,  as  a  traveling 
salesman.  That  said  caUlogne  waa  pr^red 
by  himself,  at  bis  own  expense,  and  was  fala 


to  Imply  a  public  engagement  to  serve  all  person^ 
alike  on  beinff  tendered  a  suitable  reward.  Trent 
Nav.  Co.  V.  Wood.  8  Bsp.  127;  Story,  Ballm.  •  4B6. 

A  delivery  to  his  agent  or  servant  of  such  goods 
as  it  is  the  custom  of  the  carrier  to  reoelve  for  cai^ 
rlage,  Is  a  delivery  to  himself.  Bsp.  Dig.  C22;  Hnl- 
sey  V.  Brown,  8  Day  (Conn.)  8M;  Rennor  v. 
Bank  of  Columbia,  22  tJ.  8.  B  Wbeat.  080(6 1-aO. 
106);  Sewal]  v.  Allen.  6  Wend.  800,881.  See  Pnllnaa 
Pal.  Car  Co,  v.  Lowe,pos(,  . 

Oonveralon  by  bailee.  Kelzenstein  v.  Ifarqoarat, 
1  L.  R.  A  818,  note,  7ft  Iowa,  BH. 

iDDkeepen  as  balleea.  Ooakerr  v.  Na^  o^e, 
488. 
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IndiTtdual  property;  and  tbat  it  was  necessary 
for  hU  oonTeDfence  and  use  as  such  travclinc 
aalesman.  That  the  defeodant  had  caused 
notices  to  be  posted  up  in  bis  stable,  and  in  the 
waiting-rooms  of  the  aepote,  tbat  he  would  not 
conTey  valisefl,  and  be  responsible  for  the  same, 
and  had  instructed  bia  agents  not  to  receive 
Taliaea;  but  plaintiff  had  no  knowledge  of  sacb 
instruf^oos  or  notices. 

On  the  foregoing  facts,  there  Is  stated  what 
purport  to  be  conclusions  of  law,  mingled 
with  wbicb  are  additional  findings  of  nict, 
Anally  termiaatiag  with  tbe  conclusion  tbat 
plaiotiff  should  recover  the  sum  of  $85.10;  and 
Jud^ent  is  rendered  for  tbat  amount.  The 
motion  for  new  trial  is  on  the  grounds  that  tbe 
finding  of  tbe  court  is  contrary  to  the  eyMence. 
and  not  supported  thereby. 

Tbe  flndtngs  of  fact  do  not  support  tbe  con- 
clusion of  law  tbat  the  plaintiff  is  entitled 
to  recover  the  amount  stated.  The  defendant 
is  liable,  under  tbe  facts  found,  for  the  value  of 
ibe  contents  of  the  valise;  and  tbe  evidence 
supports  the  finding,  even  if  the  grounds 
Btated  In  the  motion  are  such  as  can  lie  con- 
strued to  question  tbe  sufficiency  of  the  evi- 
dence to  support  the  finding,  wbicb,  it  may  be 
!>aid,  is  very  doubtful.  There  is  no  finding  as 
to  tbe  value  of  the  valise;  and  the  value  of  the 

foods  found  amount,  in  tbe  total,  to  tbe  sum  of 
71.50.  It  is  contended  that  the  defendant  is 
not  liable  for  the  value  of  tbe  catalogue,  but 
we  think  differently.  It  is  a  book  used  by  him 
in  the  business  in  wbicb  be  was  engaged.  He 
carried  it  with  him,  for  bis  personal  use  and 
convenience;  and  it  is  found  to  be  a  necessary 
article  for  him  to  carry,  to  properly  discharge 
the  duties  of  tbe  business  in  which  he  was  en- 
gaged, and  the  object  for  wbicb  be  was  tiavel- 

case  of  GUa$on  v.  Goodri^A  Tranm.  Co. 
82  Wis.  85,  is  a  case  directly  in  point;  and  It  was 
heldthat  the  transfer  company  was  liable  for  the 
value  of  a  book  of  this  same  character.  In 
that  case  tbe  court,  after  quoting  and  citing 
other  authoritus,  says:  "It  must,  on  the  whole, 


be  held,  we  tbiok,  tbat  tbe  book  in  question  was 
an  article  of  personal  baggage,  within  tbe  defi- 
nition above  given,  and  the  decisions  upon  tbe 
subject.  It  was  a  thing  of  personal  use  and 
convenience  to  tbe  plaintiff,  according  to  the 
wants  of  tbe  particular  class  of  travelers  to 
which  he  belonged,  and  was  taken  with  him  as 
well  with  reference  to  tbe  immediatenecesHitieB 
of  his  journey  as  to  the  ultimate  purposes  of  it. 
It  was  not  an  article  of  merchandise,  or  the 
like,  or  anything  designed  for  use  ulterior  to 
the  purposes  of  bis  journey,  but  a  book  of 
memoranda,' con venicDt  and  necessary  for  bim, 
personally,  in  accomplishing  the  object  of  his 
travel.  It  was  personal  baggage,  within  the 
definition  and  rule  of  law  upon  that  subject." 
See  also  Ihgle  v.  Kiter,  6  Ind.  242;  Bannibal 
<tSt.J.R.  Co.  v.  Hm/l,  TO  U.  8. 12  Wall.  S62 
[20  L.  ed.  428]. 

No  doubt  the  court  reached  tbe  conclusion 
tbat  tbe  plaintiff  was  entitled  to  recover  the 
amount  stated  on  the  theory  that  the  plaintiff 
was  entitled  to  recover  for  all  tbe  incidental 
damages  aHdng  from  the  loss,  such  as  railroad 
fare,  time  and  botelezpenaes.  Thiswedouot 
deem  it  necessary  to  pass  upon,  asnosuch  facts 
are  found  as  would  entitle  tbe  plaintiff  to  re- 
cover any  definite  sum  therefor.  There  is  no 
finding  as  to  the  value  of  plaintiff's  time,  nor 
as  to  the  time  necessarily  occupied  in  looking 
after  the  valise,  nor  as  to  his  necessary  expenses 
while  so  engaged.  Clearly,  under  tbe  findings 
of  fact,  tbe  plaintiff  waaonljr  entitled  to  recover 
$71ii0,  and  tbe  court  erred  in  its  conclusicHi  of 
law  that  the  plaintiff  was  entitled  to  recover 
$85.10;  and  the  conclusion  of  law  should  hare 
been  that  tbe  plaintiff  is  entitled  to  recover 
$71.50. 

IneateVu  appellee  remitt  the  amount  of  the 
judgment  in  exeeat  of  S71.B0  viithin  twnty  dapt 
from  thit  date,  the  judgment  will  be  affirmed,  at 
hie  eotte.  Othermte  the  judgment  will  be  re- 
teraed,  at  hit  AWte,  with  instructions  to  the 
court  below  to  restate  its  conclusiona  of  law, 
and  render  judgment  in  favor  of  appellee  In 
accordance  with  this  opinion. 
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STATE  OF  WEST  VIRGINIA 

V. 

Robert  GOODWILL  et  al.,  Piffe.  in  Err,, 


STATE  OF  WEST  VIRGINIA. 

MINOR,  Ptff.  in  Srr. 

(....W.  Va  ) 

*1.  It  Is  not  flooipetMit  tut  the 
tnrtt.  azkdw  the  Ooostitatlon,  to  single 
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out  ownen  and  operators  of  mtnee,  and  manu- 
facturers of  every  kEad,  and  provide  that  tbey 
shall  bear  burdens  not  imposed  on  other  owoerB 
of  proparty  or  employers  of  latxir,  and  prohibit 
th^  from  making'  contracts  which  It  is  compe- 
tent for  other  owuera  ot  property  or  employers 
of  labor  to  make.  Such  k«Mat1on  cannot  tiesuB- 
tained  as  on  exercise  dl  tbe  police  poww. 
S.  The  third  aection  of  chapter  68*  Acta 
1887  (Code  1887.  p.  983),  which  prohibits  persona 
engased  in  mining  and  manufacturing  from  Issu- 
ing for  tlie  pmrment  of  labor  any  order  or  paper, 
except  such  as  la  spedfled  In  tbe  sBld^ct,  Is  un- 
constitutional and  void. 


NOTB.— Clom  feotalotton  uncon«tttutfomit  and  wid. 

The  constitutional  rights  of  the  citizen  to  life, 
llt>erty  and  property  are  wholly  unlimited  and  un- 
reetrioted,  except  by  conalderatloos  of  tbe  public 
good;  and  no  abridgment  or  deprivation  of  tbe 
rights  by  the  Lefrtelature  will  be  upheld  or  en- 
forced, except  as  e  regulation  of  police,  operating 
to  the  tjeneflt  of  all  Individuals  of  the  community 
6L.R.A. 


equally.  Corfleld  v.  Coryell.  4  Wash.  C.  C.  880; 
Coolcy,  Const  Lim.  4th  ed.  719;  Potter's  Dwarris, 
Stat.  456:  Austin  v.  Hunay,  IS  Pick.  IZl.  Uift;  Water- 
town  V.  Mayo,  100  Mass.  815,  SI9;  Re  Cheese brongh, 
78  N.  Y.  232. 

The  words  "the  law  of  the  land."  mean  general 
public  law,  binding  upon  all  the  members  of  the 
community,  under  all  circumstances,  and  not  par- 
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November  IS,  1669.} 

WRITS  of  error  to  the  Circuit  Courts  for 
Mercer  and  Fayette  Couoties  to  review 
judgments  convicting  defendants  of  violating 
the  provisions  of  Acts  1887.  chap.  6S,  %  3,  pro- 
hibitiDg  the  payment  of  employ^  In  any  paper 
not  redeemable  in  lawful  money  of  the  United 
States,  etc  Reversed. 

.  The  case  is  sufflciently  stated  in  the  opinion. 

MeMTi.  Henritse  A  Haythe.  G.  W. 
Smith,  J.  W.  St.  Clair  and  Brown  & 
^acksoB  for  plaintiffs  in  error.  * 

Jfr.  Alfred  Caldwell.  Atty  Qen.,  for  the 
State. 

Snyder,  P.,  delivered  the  opinion  of  the 

court: 

These  two  cases  present  the  same  questions, 
and  may  therefore  be  considered  together. 
The  first  is  a  writ  of  error  to  a  judgment  of  the 
Circuit  Court  of  Mercer  County,  pronounced 
on  April  S,  1U89;  and  the  second  is  a  writ  of 
error  to  a  judgment  of  the  Circuit  Court  of 
Fayette  County,  pronounced  September  39, 
1887.  Both  are  indictments  and  couvictioiiB 
for  the  violation  of  section  3  of  chapter  A8,  Acts 
1887.    See  Code  1887.  p.  988. 

The  title  of  said  Act  is  as  follows:  "An  Act 
to  Secure  to  Operatives  and  Laborers  Engaged 
in  and  about  Mines,  Hann&ctories  of  Iron  and 
Steel,  and  all  Other  Manufactories,  the  Pay- 
ment of  Their  Wages  at  Segolar  Intervals,  and 
in  Lawful  Money  of  the  United  States."  And 
the  first  and  third  sectiotis  are-  in  these  words: 
"(1)  That  all  persons,  firms,  corporations  or 
associations  in  this  Slate,  engaged  in  mining 
coal,  ore  or  other  minerals,  or  mining  and 
manufacturing  them,  or  either  of  them,  or 
manufacturing  iron  or  st^,  or  both  or  an^ 
other  kind  of  manufacturing,  shall  pay  theu" 
employes  as  provided  in  this  Act."  That 


it  shall  not  be  lawful  for  any  pcBHn.  firm, 
company,  corporation  or  association  eDgi^Eea 
in  the  business  aforesaid,  their  clerk,  agent, 
officer  or  servant,  in  this  State,  to  issue  for  the 
payment  of  labor  any  order  or  other  paper 
whatsoever  unless  the  same  purports  to  be  re- 
deemable, for  its  face  value,  in  lawful  mooey 
of  the  United  States,  bearing  interest  at  the 
legal  rate,  made  payable  to  employ^  or  bearer, 
and  redeemable  within  a  period  of  thirty  days 
by  the  i)erson,  firm,  company,  corporation  or 
association  giving,  making  or  issuing  the  same. " 

The  residue  of  the  section  makes  its  viola- 
tion a  misdemeanor,  and  fixes  the  penaJty  at 
not  less  than  $2S,  or  more  than  $100.  Tiiera 
was  a  demurrer  to  each  of  the  indictmenta^ 
which  was  overruled  by  the  court;  and  the 
plaintiffs  in  error  assign  this  as  ground  for  the 
reversal  of  the  judjgments. 

The  main  question  ar^ed  before  this  court 
ia  whether  or  not  the  said  Statute  is  constitn- 
tional,  the  counsel  for  the  plaintiffs  in  error 
contending  that  it  is  unconstitutional  and  void, 
and  the  Attorney-General  insisting  that  It  is  a 
proper  exercise  of  the  police  power,  and  there- 
fore not  unconstitutional  and  void.  It  will  be 
observed  that  this  Statute  applies  to  certain 
specified  classes  of  persona,  firms,  companies, 
corporations  and  associations,  and  none  others. 
It  is  by  its  terms  limited  to  persona,  corpora- 
tions, etc.,  engaged  In  mining  ooal  or  otiier 
minerals,  or  any  kind  <tf  manufacturing. 
While  these  terms  Include  not  only  all  persons 
engaged  to  mining  coal  and  other  minerals, 
and  tdl  persons  engaged  in  manufacturing  iron 
and  steel,  hut  all  persons  engaged  in  any  kind 
of  manufacturing,  such  as  the  shoe-maker,  the 
cigar-maker,  the  undertaker,  the  distiller,  the 
brick-maker,  the  jeweler,  the  weaver,  the  mil- 
liner, the  daiirman  and  the  miller,  it  does  not 
include  the  wholesale  merchant,  with  hia  faun 
dreds  of  clerks  and  agents;  the  railroad  con- 


tial  or  private  laws,  affeotlng  the  rigbto  of  private 
IndivldDals  or  clasBBS  of  IndivMuals.  Janesv.  B«r- 
ooldB,2Tez.SKl.  Bee  also  Wynebamerv.  People,  18 
N.  T.  48S;  Tauxant  v.  Waddel,  8  Tent.  KIB;  Cooler, 
Const.  Um.  ass. 

The  law  will  oot  allow  the  riglits  of  property  to  be 
Invaded  andn  the  ffulse  of  a  poUoe  reffulatfcMi  for 
the  promotion  of  bealtb.  when  Jt  ia  manifest  Hiat 
mioh  ere  not  the  ubjeot  and  purposB  of  the  refla- 
tion. Austin  T.  Uurray  and  Watertown  v.  Mayo, 
mpra;  Rt  Jacobs,  OB  N.  T.  lOB. 

The  Legislature  cannot,  under  the  pretenao  of 
ezerolsliui  the  polioe  power,  or  under  any  other 
dalm  or  pretense,  enact  a  law  problblUog  harmless 
aoto  not  oonoemlns  tiie  health,  aafetr  or  welfare  of 
soolet  j;  Bnd.the  courts  may  examine  Into  and  annul 
suob  lUeBal  legislation.  Toledo,  W.  ft  W.  B.  Co.  v. 
Jaoksonvllle.  87  IlL  8T;  Coe  v.  St^nlts,  tT  Bart).  0^ 
Qulntlnl  V.  Bay  8t  Louis,  M  Miss.  48S;  Lake  View  v. 
Rose  HID  Cemetery  Co.  70  HI.  IM;  Thorpe  v.  Rut- 
land ft  B.  R.  Oo.  27  Tt.  140;  Cooley,  Const,  Llm.  6th 
ed.  448;  Lowry  v.  Rainwater,  TO  Ho.  18^  Jeok  v.  An- 
derson. 87  Cal.  SSI;  Stuart  v.  Palmer.  7<  N.  T.  188, 
190;  Calder  v.  Boll.  8  U.  8.  S  DalL  886  (I  L.  ed.  6481; 
Re  Ryera,  T2  N.  Y.  1;  Wetemer  v.  Douglas.  64  N.  Y. 
Bl:  People  v.  EqultaUe  TrusttCo.  9S  N.  Y.  887;  Rock- 
weU  V.  Nearing,  »t  N.  Y.  802;  il«  Townsend.  80  N.  T. 
171;  Be  Deansville  Cemetery  Asso.  06  N.  7. 689;  Re. 
Eureka  B.  ft  Wg.  Co.  flS  N.  Y.  42;  People  r.  GUI- 
son,  12  Cent  Rep.  610,  100  N.  Y.  380;  Com.  v.  Penn- 
sylvania Canal  Co.  06  Pa.  fiO;  Crenshaw  v.  Slate 
River  Co.  0  Band.  264;  Miller  v.  New  York  ft  a.  R. 
Co.  21  Barb.  618;  People  v.  Jackson  ft  H.  PI.  Bead 
6  L.  R.  A. 


Co.  9  Ubsh.  807;  Hlllett  v.  People,  ft  West.  Hep.  18B, 
mm.  208. 

It  is  not  within  the  power  of  the  Lei^riatare.  un- 
der the  pretense  of  exordglnff  the  police  power  of 
the  Btate,;to  enact  laws,  not  necessary  to'the  pres- 
ervation of  the  bealtti  and  safety  of  the  commun- 
ity, that  will  be  opprealve  and  burdensome  upon 
theioitlaen.  Toledo.  T.  ft.  W,  B.  Oo.  v.  Jaoksoo- 
vlUe,  67  111.  40;  King  v.  Davenport,  08  lU.  814. 

To  forbid  an'Individual  or  a  class  the  right  to  the 
acquisition  or  useoreajoymwtof  pr(q>ertylDBuali 
a  manner  as  should  be  permitted  to  the  oommuni^ 
at  lanre,  would  be  to  deprive  them  of  liberty  In 
partloulan  of  primary  Importance  to  their  pursuit 
of  happiness.  Cooley,  Const.  Ubl  485-187;  Wyne- 
bamer  v.  People,  18  M.  T.  483. 

Suoh  l^islatlon  is  invalid,  as  subveislve  at  rights 
of  dtkens  guaianteed  by  the  State  and  EMeral 
Constitutions.  Fifth  and  Fourteentii'Amendments 
U.  S.  Const.;  State  Const,  art.  1. 1  1;  Wynebamer  v. 
People.  13  N.  Y.  806;  Boyd  v.  United  States,  116  U. 
S.  085  08:11.  ed.  7GS);  Barbler  v.  Connolly,  118  V.  S.81 
(28  L.  ed.  OBti;  Intoxioatlnff  Liquor  Cases,  25  Kan. 
706;  Bertholf  v.  O'Bellly,  74  N.  Y.  500. 616. 

The  ris'bts  of  every  Icdlvldusl  must  stand  or  fall 
bv  the  same  rule  or  law  that  goverm  ev«ry  other 
member  of  the  body  polltio,  under  similar  olrcum^ 
stanoes:  and  every  partial  or  private  law  which 
directly  proposes  to  destroy  or  affect  individual 
rights,  or  does  the  same  tiling  by  affording  reme- 
dies leading  to  similar  oonsequenoes,  is  unoonstltu- 
tlonal  and  void.  People  v.  Wurx,  99  H.T.  877;  Han- 
oook  V.  Taden,  ante*  S1& 
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stiuction  companlea,  or  railroad  companies, 
with  their  thousands  of  employes.  The  pro- 

Sletv  or  the  necessitj,  if  earn  exists,  of  apply- 
g  the  prorisions  of  tlie  Statute  to  these  latter 
is  equally  as  great,  if  not  more  so,  as  it  is  to 
any  of  the  former.  The  rifthta  and  privileges 
of  certain  specified  employers  are  abridged, 
while  others  of  the  same  class  are  left  free. 

By  the  first  section  of  the  Fourteenth  Amend- 
ment of  the  GoastitutioQ  of  the  United  States, 
all  persona  bom  or  naturalized  in  the  United 
States  are  made  citizens  thereof;  and  it  there 
declares  that  no  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States." 
And  the  "Bill  of  Rights"  of  this  State  declares 
that  "all  men  are,  nature,  equally  free  and 
independent,  and  have  certain  inherent  rishts, 
of  which,  when  they  enter  into  a  state  ox  so- 
ciety, they  cannot,  by  any  compact,  deprive  or 
devest  their  pcwterity;  namely,  the  enjoyment 
of  life  and  liberty,  with  the  means  of  acquiring 
and  posaessiag  property,  and  of  pursuing  and 
obtaining  happmeasand  safety."  Const,  art.  8, 
S  1- 

Can  the  Le^slature.  in  view  of  these  consti- 
tutional guaranties,  limit  or  forbid  the  right  of 
contract  between  parties  under  no  mental,  cor- 
poral or  other  disability,  when  the  subject  of 
contract  is  lawful,  not  public  in  its  character, 
and  the  exercise  of  it  is  purely  private  and  per- 
sonal to  the  parties  themselves?  The  court,  in 
Aopb  V.  GiUaon,  says:  'The  tenn  "liberty,'  as 
used  in  the  Constitutton,  is  not  dwarfed  Into 
mere  freedom  from  pbysicial  restraint  of  the 
person  of  the  citizen,  as  by  incarceration;  but 
IS  deemed  to  embrace  the  right  of  man  to  be 
free  in  the  enjoyment  of  the  faculties  with 
which  he  baa  been  endowed  by  his  Creator, 
subject  only  to  such  restraints  as  are  necessary 
for  the  common  welfare.  Liberty,  in  its  broad 
sense,  as  underatood  in  this  country,  means  the 
right,  not  only  of  freedom  from  servitude,  im- 
pnsonment  or  restraint,  but  the  right  of  one  to 
use  bis  faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  bis  livelihood  in 
anv  lawful  calling,  and  to  pursue  any  lawful 
trade  or  avocation."  109  K.  T.  898, 12  Cent. 
Rep.  616. 

Field,  J. ,  in  Butcher^  Union,  8.R.AL.  8.  L. 
Go,  V.  Orescent  City,  L.  S.  L.d8.K  Co.  Ill  U. 
S.  765  m  L.  ed.  tiW];  Live  Stoek,  D.  <£  B.  Atto. 
V.  Creteent  Gity,  L.  8.  L.  d  8.  H.  Co.  1  Abb. 
U.  S.  89a 

T^iGOoxai.iaCivUBighta  Ga*eB,myB\  "Under 
the  Fourteenth  Amendment,  it  [Congress]  has 
power  to  counteract  and  render  nugatory  all 
state  laws  and  proceedings  which  have  the  ef- 
fect to  abridge  ary  of  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  or  to 
deprive  them  of  life,  liberty  or  property  with- 
out due  process  of  law,  or  to  deny  to  any  of 
them  the  equal  protection  of  the  laws.  .  .  . 
Many  wrongs  may  be  obnoxious  to  the  prohi- 
bidons  of  toe  Fourteenth  Amendment  which 
are  not.  In  any  Juat  senae,  incidents  or  elements 
of  slaveiy.  Such,  for  example,  would  be  the 
taking  of  private  property  without  due  process 
of  law;  or  allowing  persons  who  have  committed 
certain  crimes  (horse-stealing,  for  example)  to 
be  seized  and  bung  by  ihepouecomitatUB,  with- 
out regular  trial;  or  denying  to  any  person,  or 
class  of  persons,  the  right  to  pursue  any  peace- 
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f  ul  avocation  allowed  to  otiiers.  What  Is  called 
'class  lefrislation'  would  belong  to  this  cate- 
gory, and  would  be  obnoxloos  to  the  prohibi- 
tions of  the  Fourteenth  Amendment"  109  U.. 
S.  28  [27  L.  ed.  843]. 

The  rights  of  every  individual  must  stand  or 
fall  by  the  same  rule  of  law  that  governs  every 
other  member  of  the  body  politH;  under  simi- 
lar circumstances;  and  every  partial  or  private 
law  which  directly  proposes  to  destroy  or  af- 
fect Individual  rights,  or  does  the  same  thing 
by  restricting  the  privileges  of  certain  classes 
of  citizens  and  not  of  others,  when  there  is  no 
public  necessity  for  such  discrimination,  is  un- 
constitutional and  void.  Were  it  otherwise, 
odious  individuals  or  corporate  bodies  would  be 
governed  by  one  law,  and  the  mass  of  the  com- 
munity, and  thoae  who  make  tlu  law,  Xxy  an- 
other; whereas,  a  like  general  law,  affecting 
the  whole  community  equally,  could  not  have 
been  enacted.    WaUy  v.  Kennedy,  2  Yerg.  554. 

The  property  which  every  man  has  in  his 
own  labor,  as  it  is  the  original  foundation  of 
all  other  property,  so  it  is  the  most  sacred  and 
inviolable.  The  patrimony  of  the  poor  man 
lies  in  the  strength  and  dexterity  of  his  own 
bands;  and  to  binder  him  from  emp1<^ng 
these  In  what  manner  he  may  think  proper, 
without  injury  to  his  neighbor,  is  a  plain  vio- 
lation of  this  most  sacred  property.  It  is 
equally  an  encroachment  both  upon  the  just 
liberty  and  rights  of  the  workman  and  his  em- 
ployer, or  those  who  might  be  disposed  to  em- 
ploy him,  for  the  L^ialature  to  interfere  with 
the  freedom  of  contract  between  them,  assuch 
interference  hinders  the  one  from  working  at 
what  he  thinks  proper,  and  at  the  same  time 
prevents  the  other  from  employing  whom  he 
chooses. 

A  person  living  under  the  protection  of  this 
government  has  the  right  to  adopt  and  follow 
any  lawful  industrial  pursuit,  not  InJurioDS  to 
the  community,  wbifm  he  may  see  nt.  Ajid, 
as  incident  to  this,  is  the  rij^ht  to  labor  or  em- 
ploy labor,  make  contracts  in  respect  thereto, 
upon  such  terms  as  may  be  agreed  upon  by  the 
parties;  to  enforce  all  lawful  contracts;  to  sue 
and  give  evidence,  and  to  inherit,  purchase, 
lease,  sell  and  convey  propn^  of  every  kind. 
The  enjoyment  or  deprivation  of  these  rights 
and  privu^es  constitutes  the  essential  distinc- 
tion between  freedom  and  slavery,  between 
liberty  and  oppression.  These  principles  have 
been  fully  recognized  and  announced  in  many 
decisions  of  the  Supreme  Court  of  the  United 
Stales  snd  other  courts.  Tick  Wo  v.  Hopkins, 
118  U.  S.  866  180  L.  ed.  2301;  fHaughier-Bouse 


Cases,  83  U.  8.  16  Wall.  86  [21  L.  ed. 
BvUshers  Union  8.  H.  &  L.  8.  L.Oo.  v.  Greacent 
City  L.  8.  L.  d  8.  H.  Go.  ill  U.  8.  746  [38  L. 
ed.  685];  Re  Jacobs,  98  N.  Y.  98;  PeopU  v. 
Marx,  99  N.  Y.  877;  Ex  parte  ^etterfield,  65 
Cal.  550;  Ragio  v.  StaU,  86  Tenn.  (3  Pickle) 
378;  StaU  v.  Divine.  98  N.  C.  778. 

llie  vocation  of  an  employer,  as  well  as  that 
of  his  employ^,  is  his  property.  Depriving 
the  owner  of  property  of  one  of  its  attributes 
is  depriving  him  of  bis  property  under  the  pro- 
visions of  the  Constitution.  iWiZff  v.  Otis,  90 
N.  Y.  48. 

The  rij^ht  to  use,  buy  and  sell  property,  and 
contract  in  respect  thereto, including  contracts 
for  labor, — which  is,  as  ne  have  seen,  im)p- 
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«Tty, — la  protected  by  the  GonstttutioiL  If  the 
Legislatare,  without  any  public  necessity,  baa 
the  pover  to  prohibit  or  restrict  the  right  of 
coDtract  between  private  persons  In  respect  to 
one  lawful  trade  or  business,  then  it  may  pre- 
vent the  prosecution  of  all  trades,  and  regulate 
aU  cooiracts.  "Questions  of  power,"  says 
Mardiall,  Ch.  J.,  in  Broain  v.  UarylatuI,  26  IT. 
S.  13  Wheat.  419  [6  L.  ed.  878],  "do  not  de- 
pend on  the  degree  lo  which  it  may  be  exer- 
cised. If  it  may  be  exercised  at  all,  It  muet  be 
exercised  at  the  will  of  those  in  whose  bands 
it  is  placed." 

No  one  questions  the  position  that,  unless 
the  government  intervened  to  protect  property 
and  regulate  trade,  property  would  cease  to 
exist,  and  trade  would  exist  only  as  an  engine 
of  fraud;  but  this  does  not  authorize  the  gov- 
ernment to  do  for  its  people  what  they  can  do 
for  themselves.  The  natural  law  of  supply 
and  demand  is  the  best  law  of  trade. 

In  Mvnn  v.  llliRoit,  64  U.  8.  118  [24  L.  ed. 
77],  and  other  cases  involving  the  same  ques- 
tiras,  the  Supreooe  Court  of  toe  United  States 
has  held  that  penons  or  corporations  engaged 
in  occupadona  in  which  the  public  have  an  in- 
terest OT  use  ma^  be  regulated  by  statute.  But 
the  reasons  assigned  for  these  decisions  are 
that  the  public  has  a  use  In  these  occupations, 
and  that  the  penons  eogafed  in  them  are  in  the 
exercise  of  a  public  franchise,  or  special  privi- 
leges, not  enjoyed  by  others  not  so  eog^sed; 
ttut  their  biuinesa  Imidiea  a  trust  and  public 
duty;  and  Uiat  the  government  has,  therefore, 
the  power  to  see  that  this  trust  is  not  abused, 
and  that  the  duty  imposed  by  It  is  properly 
performed.  On  this  principle,  statutes  have 
been  upheld  which  regulate  the  charges  of 
railroad  companies  and  other  common  cturlers; 
elevator,  telephone,  telegraph  and  other  com- 
panies, hackmen,  warehousemen,  owners  of 
water-millf,  etc.  But  we  are  aware  of  no  well- 
considered  case  in  which  a  statute  has  been 
upheld  that  undertook  to  regulate  the  dealings 
between  employer  and  employe,  even  in  tliis 
class  of  occupations,  much  less  in  cases  that 
are  not  impressed  with  a  public  trust  or 
duW. 

But  the  claim  is  made  that  the  Legislature 
should  pass  the  Act  now  in  question  in  the  ex- 
ercise of  the  police  power  which  every  sov- 
ereign Slate  possesses.  That  power  is  very 
browl  and  comprehensive,  and  is  exercised  to 
promote  the  health,  safety  and  welfare  of 
society.  Its  exercise  in  extreme  cases  is  fre- 
quently justified  by  the  maxim  tcUuM  popvU 
ntprana  eat.  It  is  used  to  regulate  toe  use 
of  property  by  enfordng  the  rule,  tie  vt«re  tuo 
ut  alienum  non  kedat.  Under  It  the  conduct 
of  an  individual  and  the  use  of  the  property 
may  be  regulated  so  as  to  interfere,  lo  some 
extent,  with  the  freedom  of  the  one  and  the 
enjoyment  of  the  other;  and  in  cases  of  great 
emergftDcy.  engendering  overruling  necessity, 
property  may  be  taken  or  destroyed  without 
compensation.  The  limit  of  the  power  cannot 
be  accurately  defined;  and  the  courts  have  not 
been  willing  definitely  lo  circumscribe  it.  Bui 
this  power,  however  broad  and  extensive.  Is 
not  above  the  Constitution,  which  is  the  su- 
preme law;  and,  so  far  as  it  imposes  restraints, 
the  police  power  must  be  exercised  in  subor- 
dination to  it.  Be  Jaeebe,  08  N.  Y.  98;  Oooley. 


Const.  Lim;  719;  Muffigr  v.  Kanaat,  138  U.  8. 
628  [81  L.  ed.  205]. 

Qenerally  it  Is  for  the  Legislature  to  deter- 
mine what  laws  and  regulattona  are  proper,  in 
the  exercise  of  the  police  power;  but  if  it  passes 
an  Act  ostensibly  for  the  public  health  or 
safety,  and  thereby  destroys  or  takes  away  the 
property  of  a  citizen,  or  interferes  with  his 
rights  or  personal  liberty,  then  It  is  for  the 
courts  to  determine  whether  it  is  a  proper  and 
reasonable  exercise  of  the  power,  and  if  it  is 
not,  to  declare  it  void.  Austin  v.  Murray,  16 
Pick.  181;  Siate  v.  Gilman  {W.  Va.)  10  S.  E. 
Rep.  263  {decided  at  tbe  present  term). 

The  right  to  regulate  the  rate  of  interest  ex- 
isted at  the  time  tbe  Conatitution  was  adopted, 
and  cannot,  therefore,  be  considered  as  either 
an  abridgment  or  restraint  upon  the  rights  of 
the  citizen  guaranteed  by  the  Constitutioo.  The 
power  to  pass  Usury  Tjbws  exists  by  immemorial 
usage,  but  such  Is  not  the  case  with  such  Acts 
as  we  are  now  considering.  Munn  v.  Jltfyte^ 
94  U.  8.  118,  153  [24  L.  ed.  77,  94]. 

Our  Act  is  almost  a  literal  copy  of  an  Act 
passed  by  the  Legislature  of  Pennsylvania  on 
June  29,  1881.  Pa.  Laws  1881,  p.  147. 

In  Oodeharte*  v.  Wigeman,  118  Pa.  481,  4 
Cent.  Rep.  887,  the  Supreme  Court  of  that  State 
declared  the  first  four  sections  of  that  Act  un- 
coDStitutional  and  void.  The  court  in  its 
opinion  savs:  "Tbe  first,  second,  third  and 
fourth  sections  of  the  Act  of  June  29,  1881, 
are  utterly  umxmstitutional  and  void,  Inaamucb 
as  by  them  an  attempt  bas  been  made  hj  the 
Legislature  to  do  what,  in  this  country,  cannot 
he  done;  that  Is,  prevent  persons  who  are  tui 
jurit  from  making  their  own  contracts.  The 
Act  is  an  infringement  alike  of  the  rights  of 
the  employer  and  ttie  employ^.  More  than 
this,  it  is  an  insultinr  attempt  to  put  the  la- 
bner  under  a  leglslaUve  tutelage,which  is  not 
only  degrading  to  his  manhood,  but  subversiTe 
to  his  rfghls  as  a  citizen  of  the  United  States. 
He  may  sell  his  labor  for  what  be  thinks  best, 
whether  money  or  goods,  just  as  his  employer 
may  sell  his  iron,  or  coal,  and  any  and  every 
law  that  proposes  to  prevent  him  from  so  do- 
ing is  an  infringement  of  his  constitutional 
pnvileges,  and  consequently  vicious  and  void." 

In  MilUn  V.  Pw^,  117  HI.  294,  9  West. 
Rep.  155,  the  Supreme  Court  of  Illinois,  In  a 
welt-considered  opinion,  held  unconstitutional 
and  void  an  Act  of  the  Legislature  of  that 
State  which  required  the  owners  or  operators 
of  mines  to  provide  scales  for  weighing  their 
coal,  and  make  the  weight  of  coal  the  bans  of 
the  wages  of  miners.  A  part  of  the  syllabus  is 
as  follows:  "It  is  not  competent  for  the  Lf^gis- 
lature,  under  the  Constitution,  to  single  out 
owners  and  operators  of  coal  mines,  and  pro- 
vide tbat  they  shall  bear  burdens  not  impoeed 
on  other  owners  of  property  or  employers  of 
labor,  and  probibit  them  from  making  con- 
tracts which  it  is  competent  for  other  owners 
of  property  or  empl(^ers  of  labor  to  make. 
Such  legislation  cannot  be  sustained  asan  exer- 
cise of  the  police  power." 

In  view  of  what  the  courts  have  uniformly 
held  in  respect  to  this  class  of  legislation.  It  is 
needless  to  prolong  this  discussion.  It  is  a 
species  of  sumptuary  legislation  which  has 
been  universally  condemned,  aa  an  attempt  to 
degrade  the  intelligenoe,  virtue  and  manhood 
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■of  the  American  laborer,  and  f<^  uptu  the 
people  a  paternal  government  of  Hie  meet  ob- 
fecnonable  character,  because  it  assumes  that 
the  employer  is  a  tyrant,  and  the  laborer  is  an 
Imbecile.  "  Such  legislation,"  as  is  well  said 
by  the  court  in  Be  Jeumba,  98  N.  Y.  114,  "may 
Invade  one  class  of  rights  to^lay  and  another 
to-morrow;  and,  if  it  can  be  sanctioned  under 
the  ConstitutioD,  while  far  remoTed  in  time, 
we  wUl  not  be  far  away  in  practical  statesman- 
■ahip  fran  those  ages  when  governmental  pre- 
fects supervised  the  building  of  houses,  the 
rearing  of  catUe,  the  sowing  of  seed  and  the 
leaping  of  grain,  and  governmental  ordinances 
regulated  we  movements  and  labor  of  artisans, 
the  rate  of  wages,  the  price  of  food,  the  diet 
and  dotbiog  at  the  people  and  a  laige  range 
of  otber  afffurs  long  since,  in  all  dvilfzed  lands, 
r^iarded  as  outside  of  governmental  functions. 
Such  governmental  interferences  disturb  the 
normal  adjustments  of  the  social  fabric,  and 
usually  derange  the  delicate  and  complicated 
machineiy  of  industry,  and  cause  a  score  of 
ills  while  attempting  the  removal  of  one." 
For  theteascms  aforesaid,  lam  dearly  of  otdn- 


ion  that  the  said  third  section  of  the  Act  afore- 
said is  uncoDstitntional  and  void.  In  arriving 
at  this  coDclusfoo,  we  have  not  been  unmind- 
ful that  the  power  of  the  courts  to  condemn 
legislative  Acts  as  unconstHutional  is  one  of 
great  delicacy,  and  to  be  exercised  with  ex- 
treme caution,  and  even  with  reluctance.  But, 
as  said  by  Chancellor  Kent  (1  Kent,  Com.  450), 
"it  is  only  by  the  free  exercise  of  this  power 
that  courts  of  justice  are  enabled  to  repel  as- 
saults and  protect  every  part  of  the  govern- 
ment, and  everv  member  of  the  community, 
from  undue  and  destructive  innovations  upon 
their  charter  ri|;;hts." 

The  Statute  itself  being,  as  we  have  seen,  un- 
conMitutiooal  and  voul,  toere  could  be  no  valid 
indictment  founded  upon  it;  and  oonaeqnentiy 
the  circuit  court  erred  in  overruling  the  de- 
murrer to  the  indictment  In  each  of  these  cases, 
and  for  that  reason  the  judgments  of  the  Cireuit 
Court  are  retened,  and  the  d^endanta  dis- 
charged. 

Eagliah  and  Branuon*  JJ.,  concurred; 
Qvmot  J.,  absent. 
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*1.  The  rule  that  a  nasotlable  tastnip 

*Head  notes  by  tbe  Coubt. 


Nora.— JVepottable  paper;  um  of  HctMout  name*. 

The  poBor  of  the  law  In  retereooe  to  iMffotlatde 
paper  requtree  that  it  shall  tell  Its  omtx  story,  and 
bave  effect  Id  the  hands  of  Innooent  boldera  for 
value  aooordhiK  to  what  appears  upon  it.  Stdinel- 
der  V.  HohUbman,  SO  Mo.  WL  See  also  Sermoor  v. 
AvkU,  U  Ho.     1  Daniel,  Nes.  mst.  SR. 

Where  the  p«i7ee*B  name  is  fictitious,  it  mar  be 
indorsed  on  the  paper  br  the  petson  to  whom  the 
blU  or  note  la  delivered.  Blod^ett  v.  Jackson,  40 
N.  H.  £1;  1  Bandolph,  Com.  Paper,  MB. 

But  a  f  raudoleDt  Indorsement  of  a  fictitious  pay- 
ee's name  will  ooostitute  a  forgery.  Cbltty,  Bills 
and  Notes,  183;  Rex  v.  Taft  1  Leech.  C.C.  172:  Tatlock 
V.  Harris,  S  T.  R.  1T4:  Tere  V.  Lewis,  Id.  182;  Ulnet 
V.  Olheon,  Id.  488;  Gltnmi  V.  Hinet,  1 H.  BL  Oollis 
V.  Bmett,  1 H.  Bl.  318. 

A  note  payable  to  the  otder  of  a  fictitious  petson 
is,  however,  valid  as  a  note  payable  to  the  bearer 
In  the  hands  of  all  parties  a^nst  the  maker  and 
a^nst  all  parties  with  notice  by  force  of  statute  In 
many  8ta1«e.  Manlort  v.  Boberts,4  B.D.Bmlth,88; 
1  Randolph,  Com.  Paper,  8tt. 

But  tbe  burden  Is  on  the  bolder  to  prove  that  tile 
payee  named  is  a  flctitlons  person.  Uaniort  v.  Bob- 
erts,  4  E.  D.  Smith,  88. 

And  where  there  Is  neither  drawee  named  nor  re- 
-eltal  of  "  value  received,"  tbe  holder  of  an  order 
must  prove  that  be  paid  value  for  It  Ball  v.  Al- 
len, 15  Haas.  488;  1  Bandolph,  Com.  Paper,  248. 

H  the  Instrument  bepayableto  an  assumed  name, 
tbe  bolder  may  aver  binuelf  to  be  the  person  in- 
tended, and  parol  evidence  will  be  admitted  to 
provethls.  caienotv.Lefevxe,8Ill.iB7. 
4L.R.  A. 


meat  aiade  pajmbla  to  a  fletlttoiu  per- 

■on  or  order.  Is,  In  effect,  an  Instrument  pay- 
able to  bearer,  appliee  only  where  it  Is  so  made 
with  the  knowledge  of  the  party  making  it,  and 
does  not  apply  wbeie  tbe  mater,  supposing  the 
payee  to  be  a  real  person  and  Intending  payment 
to  be  made  to  such  person  or  his  order,  is  induced 
by  the  fraud  of  another  to  so  draw  it. 
8.  Where,  by  the  fraud  of  a  third  per* 


Paper  invaifd  os^to  dU  but  innocent  purehaeer. 

Ab  fraud  always  vitiates  a  contract,  tbe  use  of 
fictitious  names  on  oommeroial  paper  will  make  it 
invalid  for  all  purposes,  exoetA  In  tbe  bands  of  an 
Innocent  purchaser.  Hunter  v.  J^ery,  Peake,  N. 
P.  Add.  Cas.  148;  Chltty.  Jr.  BlUs  of  Bzoh.  5B7; 
Mlnet  V.  Gibson,  8  T.  B.  481;  Gihson  v.  lUnet,  1  H. 
BLOaO. 

But  a  bona  fide  holder  for  value  may  sue  tbe 
maker  or  drawer  on  It  as  If  ft  wwe  payable  to 

bearer.  Collls  v.  Bmett,  1 H.  BL  818;  Vere  v.  Lewis. 
S  T.  B.  188;  PhiUlps  v.  Im  Tburn,  16  C.  R  N.  8. 6M; 
Blodgett  r.  Jackson,  40  N.  H.  M;  Ptets  v.  Johnson, 
3  HIU,  115;  Forbes  v.  Espy,  n  Ohio  St.  488:  lane  v. 
KreUe,  22  Iowa,  404;  Stevens  v.  Strang,  S  Sandf .  188; 
Famsworth  v.  Drake,  U  Xnd.  1(8;  Irving  Nat.  Bk. 
V.  Alley,  TO  N.T.  886. 

In  New  York  the  same  rule  Is  laid  down  by  stat- 
ute. IN.Y.  Bev.  Stat.  TBSiBosetsv.  Ware,  S  Neb. 
». 

When  a  negotiable  Instrument  constitutes,  in  it* 
self,  the  onlyobligaUon  existing  airalnst  its  maker, 
all  remediSB  thereon  are  lost  by  its  fraudulent  al- 
teration and  the  law  refuses  to  create  a  new  oon- 
tiaat  to  supply  the  plaoe  of  the  one  tdestroyed. 
Booth  v.Powers.  B6  N.T.  81;  Pais.Notes  andBiUs,  SIX; 
Meyer  v.  Huneke,  66  N.  IT.  412;  Crawford  v.  West 
Side  Bank.  100  N.  Y.  68, 1  Cent.  Bep.  867. 

Whenever  the  legal  rights  and  llabilltloi  of  a 
maker  of  commercial  paper  are  changed  In  a  ma- 
terial respect  by  a  fraudulent  alteration  of  the  ob- 
ligation, such  alteration  vitiates  the  Instrument 
and  the  question  whether  it  la  material  or  not  is  one 
of  law  for  the  court.  2  Pars.  Notes  and  Bills,  68^  t 
Pars.  Cent.  721;  Dan.  Neg.  Inst.  187S^  1866;  Booth  r. 
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•on.  a  depoaltor  of  a  bwik  is  ladneed  to 
draw  his  fh»ftk  parable  to  a  nOD-ezMlnff  per- 
Bon,  or  order,  the  drawer  belcg  In  Igaonmoe  of 
the  fact  and  iDtendlos  do  fraud,  the  bank  on 
which  the  check  is  so  drawn  Is  oot  authorized  to 
pay  H  and  charge  the  amount  to  the  account  of 
ita  euitoiner,  on  the  Indorsement  of  the  party 
preeenting  it,  altbourh  It  appears  to  have  been 
previously  Indorsed  by  the  fMuty  named  as  payee. 
Such  Indorsuoent  Is,  in  effect,  a  forgery,  and  Uie 
payment  thereon  tty  the  bank  ooidwa  no  right 
on  It  aa  agataut  the  drawer  of  the  check. 

8*  IntbeaJbaenoeof  aeonrseof  deaUng 

or  understanding  to  the  contrary  between  the 
parties,  the  duty  of  a  banker  ts,  in  all  oaeea,  to 
pay  to  tbe  person  named,  or  hia  order,  wheire  the 
tenuB  of  the  (Aeak  are  ancb;  and  be  may  and 
■honld  wttbbokt  paymrait  until  fully  sBSlsaed  as 
to  the  gsnulneneaa  of  the  IndoEBomeDt. 

(October  »,  1889.) 

ERROR  to  the  Circuit  Court  of  Meigs  Coun- 
ty to  review  a  Judepient  reversing  a  judg- 
ment of  the  Court  of  Coiomoii  Pleas  In  favor 
of  plaintiff  in  an  action  to  recover  a  sum  of 
moDey  deposited  vith  defendant  bask.  Re- 
temd. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  E.  A.  Oathrie,  for  plaintiff  in  error: 

The  check  made  by  Uie  plaintiff  was  drawn 
on  a  deposit  sbe  had  in  the  bank.  She  thus 
set  apart  and  appropriated  to  William  Brown's 
use  80  much  of  her  deposit  aa  would  be  neces- 
aary  to  satisfy  it. 

Sf&rrigtm  v.  BaiUy,  6  Ohio  St  1&-17;  An- 
drew T.  Bhehly,  11  Ohio  St.  60;  Dodge  t.  Nat. 
Exchange  Ainfc,  80  Ohio  St.  1-5;  Mer^nU 


Powers,  6a  N.  Y.  X9;  Crawford  v.  Weat  EHde  Bank 
100  N.  T.  08, 1  Cent.  Bep.  96. 
Alteration  of  Imtrument  avoldB  tt.   Kuby  t. 
TUbott  (N.  HJ  8 B.  A.  7U,  note. 

lAdbQity  of  part<e«       fcnowi«<f(7e  ot  Jletttiow  char- 
aeler  of  pitper. 

As  a  general  rule  all  parties  having  knowledge  of 
the  fictitious  character  of  the  payee's  name  are  lia- 
ble OD  the  paper  at  suit  of  a  bona  fide  bolder  for 
value.  Byles,  BUla,  81;  Cbitty,  Bills  and  Notes,  181; 
1  Edwards.  Notes  and  Bills,  H90;  Ex  parte.  Boyal 
Bank  of  BootJand,  19  Yes.  811;  Hunter  v.  Jeffny, 
Peaks,  N.  P.  Add.  Ou.  US;  Ex  varU  Clarke,  8  Bro. 
Ob.  238. 

This  was  first  held  in  Stone  v.  Freeland,  1 H.  BL 
SIS,  note,  and  at  bar  in  Tatlock  v.  Harris,  8  T.  B. 
174.  See,  too,  Yere  v.  Lewis,  8  T.  B.  188;  Mlnet  v. 
Gibson,  Id.  481:  Olbson  v.  Hlnet,  1 H.  BL  BO0;  Collis 
V.  Bmett.  1  fl.  Bl.  818:  Gibson  v.  Hunter,  Z  H.  Bl. 
187, 268;  parte  Clarke,  8  Bro.  Cb.  238;  Tbloknesee 
V.  Bromilow,  2  Cromp.  ft  J.  425;  Forbes  v.  Espy,  81 
Oblo  St.  474;  UoCall  V.  Coming,  8  la.  Ann.  408; 
Pamsworth  v.  Drake,  11  Ind.  101. 

Where  the  holder  himself  at  the  time  he  received 
a  bill  knew  that  the  payee  was  flctlttous.  and  dis- 
counted the  bill  for  the  drawer's  accommodation, 
he  cannot  recover  against  the  acceptor,  although 
tbe  acceptance  was  made  with  like  knowledge  of 
the  facts.  Chltty,  BUls  and  Notes,  181;  1  Edwards, 
Notes  and  Bills,  138:  Hunter  v.  Jetfery,  Peake,  N. 
P.  Add.  Oas.  148;  1  Kandolpb,  Com.  Paper,  248. 

XMii  and  obllfKition  qf  bonArera. 

Although  a  bonk  cannot  be  expected  to  know 
the  signature  of  any  random  member  of  the  com- 
munity in  whose  favor  a  depositor  may  have  occa- 
sion to  draw  a  oheok  payable  to  ordor  (Woods  t. 
«  L.  R.  A. 


Bank  V.  State  Sank.  77  U.  8.  10  Wall  647  0» 
L.  ed.  1019);  &air  t,  Wilton,  38  Oratt.  170. 

But  in  tbe  case  at  bar  there  was  no  "William 
Brown."  There  being,  then,  no  payee  of  tbe 
check,  the  right  to  use  it,  as  such,  was  not  as- 
signed to  anyone.  Tbe  paper  waa  not  in  fact 
a  cbeck,  a  payee  being  a  necessary  party  to 
that  instrument. 

Daniel,  Neg.  Inst.  528.  and  nota,  588. 

Now,  as  there  was  no  "Brown,"  and  tlie  cbec^ 
was  handed  to  Grimes  as  "Brown's"  agent,  it 
could  only  become  his  as  such  agent,  and  in  no- 
other  sense.  Therefore  Che  instrument  never 
became  a  valid  check  for  any  purpose.  It  oerer 
was  delivered. 

Crawford  v.  Wett  Side  Bank,  1  CcoLRep.  358, 
100  N.T.  60. 

Under  tbe  law  tbe  Bank  could  not  be  justified 
in  paying  it  otherwise  than  "to  Brown  or  hia 
order." 

SUia  V.  Ohio  L.  Int.  d  T.  GoA  Ohio  St.  667; 
HaU  V.  FuUer,  6  Bam.  &  0.  760;  Jokntm 
Windie,  »Bmg.  N.  0.  835;  Bt/barUv.  Ttuker. 
16  Q.  B.  660;  Dodoe  T.  Ifat.  Bask.  Bank,  » 
Ohio  St.  284.  80  Ohio  St  1. 

In  the  case  at  bar,  Mrs.  Armstrong  knew 
nothing,  and  did  nothing,  concerning  the  cbe^ 
or  its  payment  after  she  passed  it  to  Grimes, 
and  cannot  be  charged  with  his  crime. 

Morgan  v.  Bank  of  State  of  New  York,  UN. 
Y.  404;  Oravet  v.  American  Bixn^nge&ink,  17 
N.  Y.  iM5;  Wdsh  T.  Qertnan-Anuriean  Bank, 
78  N.  Y.  434:  Indiana  Nat.  Bank  v.  HoUtdav;, 
08  iDd.  85;  Canal  Bank  v.  Bank  of  AOanw,  1 
Hill.  287;  8  Daniel.  Neg.  Inst.  611;  3  Panona, 
Notes  and  Bills.  81;  wSteler  t.  Guild,  80  Pick. 


Thledemann,l  HurLft  a478;  Morse,  Banks  and  Bank- 
ing, 86*),  yet  whenever  a  check  la  made  parable  to 
order,  the  bank  baa  an  unquestlooable  rtebt  to  as^ 
sure  itself  of  tbe  genuineness  of  the  order  before 
making  the  payment.  It  Is  the  universal  custom  for 
the  bank  to  require  the  holder  of  aut^  a  check  to 
bring  satisfactOTy  evidence  upon  this  point.  Ro- 
berts V.  Tucker,  16  Q.  B.  578. 

If  a  check  be  made  payable  to  a  person,  and  an- 
other person  of  precisely  the  same  name,  or  IniHais*. 
so  far  as  these  are  written  out  in  the  cbeck,  comes 
wrongfully  or  aoddentally  into  possesBlon  of  the 
same.  Indorses  It  and  obtains  the  money  on  It  from 
the  bank,  still  the  bank  is  liable  to  make  good  tbe 
amount  to  the  drawer.  The  Indoiaement  Is  a  for- 
gery. See  remark  in  Foster  v,  Shattuok,  S  N.  H. 
44^  Mead  v.  Toung,  4  T.  B.  28. 

It  Is  tbe  banker's  duty  to  see  that  the  check  la 
genuine  in  all  respects. '  Smith  v.  Mercer,  8  Taunt. 
78;  Crawford  V.  West  Side  Bank,  100  N.T.  64, 1  Cmt. 
Rep.  208. 

If  tbe  banker  unfortunately  pays  money  belong- 
ing to  the  customer,  upon  an  order  not  genuine,  he 
must  suffer,  and  to  justify  tbe  payment  he  must 
show  that  the  order  was  genuine,  not  In  signature 
only,  but  Id  every  res  poet.  Hall  v.  FuUer,  6  Bam. 
ft  C.  780;  Crawford  v.  West  Side  Bank.  100  N.Y.  80^ 
1  Cent.  Bep.  aS8L 

The  question  of  negligence  cannot  arise,  unless 
the  depositor  has,  in  drawiog  his  cbeck,  left  blanks 
unfilled,  or,  by  some  affirmative  act  of  negligence, 
has  faeillt^ed  the  oommlssfon  of  a  fraud  by  those 
Into  whose  hands  the  oheok  may  come.  Toung  v. 
Crote,  4  BIng.  268;  Dan.  Neg.  Inst.  I  ItXt:  Craw- 
ford v.  West  Bide  Bank,  100  N.T.  66, 1  Cent.  Repi  OS. 

Daty  of  bank  as  to  altered  or  forged  (flieak.  At- 
lanta Hat.  Bank  t.  Burke,  81  Ga.  W.  8  U  B.  A.  88. 
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545;  Ormtfora  v.  Wat  Sidt  Bank,  100  N.  Y.  60; 
Star  F.  Int.  Oo.  t.  New  Bampa.tre  Nta.  Barik, 
00  N.  H.  443. 

Although  the  check  was  made  to  an  imagin- 
utv  person,  It  is  not  the  case  of  a  check  to  a 
"fictitious  person,"  as  mentioned  in  the  bookti. 
The  latter  are  cases  where  the  maker  of  the  in- 
strument purposdy  draws  It  to  a  fictitious  per- 
son ;  these  are  conndered  as  made  to  order,  and 
are  transferable  by  mere  deUvery. 

FoTbe$  v.^Sgpn,  21  Ohio  St.  488;  1  Daniel, 
Neg.  Inst.  116-130. 

Jfr.  F.  C.  RvbmU  for  defendant  in  error. 

Miashall*  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  original  action  was  a  suit  Ity  Kate  S.  D. 
Armstrong  ^inst  the  Pomeroy  National  Bank 
to  recover  of  the  Bank  the  sum  of  $450,  due 
her  upon  a  deposit  she  had  made  with  the 
Bank.   She  averred  that  she  had  given  a  check 

Eyable  to  one  William  Brown  or  order,  that 
d  been  procured  from  her  by  the  fraudulent 
practices  of  one  Qrlmes.  who  represented  him- 
self as  acting  for  the  said  Brown  in  the  negoti- 
ation of  a  note;  that  there  was  no  such  person 
B8  Brown,  and  that  the  note  was  fraudulent,  of 
all  which  she  was  ignorant  at  the  time;  that 
Qrimes  afterward  indorsed  the  check  "William 
Brown,"  and,  adding  his  own  indorsement, 
presented  it  to  the  Bank,  which  paid  it. 

The  principal  ground  of  defense  was  that 
l^ahitiff  was  negligent  in  delivering  the  check 
to  Grimes,  and  that  it  used  ordinary  care  in 
paying  it  to  Grimes,  Indorsed  as  it  was.  The 
case  was  tried  to  the  court,  which,  upon  the  re- 
quest of  the  parties,  foimd  its  conclusions  of 
uw  and  facts  sepuately,  as  follows: 

FoiDiNas  OP  Factb. 

1.  That  the  defendant  la  a  bankingcorpo- 
ration  organized  under  the  Laws  of  the  United 
States. 

2.  That  on  August  81.  A.  D.  1862,  plaintiff 
had  on  deposit  with  defendant,  subject  to  be 
drawn  out  by  her  cheeky  a  sum  of  money 

g eater  than  the  amount  of  the  check  herdnaf- 
r  to  be  described. 

8.  That  on  siUd  8lBt  day  of  Augnst,  A.  D. 
1882>  one  J.  S.  Grimes,  by  a  fraud  prectlced 
upion  plaintiff,  by  negotiaUng  to  her  as  the  pre- 
tmdea  agent  of  one  William  Brown,  a  fictitious 
person,  a  forged  promissory  note  negotiable  in 
form,  inducM  her  to  draw  and  deliver  to  him, 
as  pretended  agent  of  said  Brown,  the  follow- 
ing check: 

Pomeroy,  O.,  Aug;uBt  81,  1883. 
Pomeroy  National  Bank,  pay  to  William 
Brown  or  order,  fourhundred  and  fifty  dollars, 
($450). 

(Signed)  K.  S.  D.  Armstrong. 

4.  That  there  was  no  such  person  as  the 
above-named  William.  Brown;  that  plaintiff 
supposed  <at  the  time)  there  was,  and  believed 
■he  delivered  the  check  to  said  Brown,  Uirougb 
bis  agent,  said  Grimes. 

5.  That  she  was  not  careless  or  negligent 
respecting  the  transaction,  but  instead  was  or- 
dinarily careful  and  prudent  in  respect  thereof. 

6.  That  said  Grimes  on  the  same  day  (Au- 
gust 81,  1882)  wrote  the  name  William  Brown 
across  the  back  of  said  check  and  presented  it 
9  UK  A. 


to  defendant  for  payment;  that  defendant  hav- 
ing no  knowledge  respecting  the  way  Grimes 
had  obtained  It,  or  that  the  name  "William 
Brown"  was  the  name  of  a  fictitious  person, 
paid  the  same  and  charged  the  amount  thereof 
against  the  account  of  the  plaintiff. 

7.  That  defendant  In  paying  the  check  to 
Grimes  made  the  usual  Inquiries  respecting  his 
identity,  and  in  other  respects  was  ordinarily 
careful  and  prudent  in  relation  to  the  transac- 
tion. 

8.  That  plaintiff  before  the  commencement 
of  this  action  demanded  of  defendant  the  pay- 
ment of  said  sura  by  it  paid  to  said  Grimes, 
which  defendant  then  refused,  and  has'not,  ei- 
ther before  or  since  said  demand,  paid  thesame 
or  any  part  thereof." 

CONCLTIBION  OF  LaW. 

That  the  payment  of  the  check  by  defendant 
to  said  Grimes  was  not  (by  the  facts  above 
found)  authorized  by  said  plaintiff,  and  could 
not  legally  be  made  a  charge  against  her  in  the 
account  between  her  and  the  defendant  respect- 
ing the  money  she  had  on  deposit  with  it,  and 
that  the  amount  named  in  tbe  check,  together 
with  interest  thereon,  at  the  rate  of  six  per  cent 
from  the  day  she  made  the  demand,  above 
found  to  have  been  made,  for  its  payment  to 
her,  is  due  and  payable  from  defendant  to  her. 

A  motion  for  a  new  trial  having  been  made 
and  overruled,  judgment  was  entered  for  the 
plaintiff  upon  the  findings. 

The  judgment  of  the  common  pleas  was  ze- 
versed  on  error  by  the  circuit  court;  and  this 
proceeding  is  prosecuted  to  obtain  a  reversal  of 
the  circuit  court  and  an  affirmance  of  the  com- 
mon pleas. 

This  case  is,  in  its  general  features,  analogous 
to  that  of  Do^  V.  Jf^ationat  Eotchange  Bank, 
20  Ohio  St.  284,  and  should,  as  we  think,  be 
ruled  by  it.  There  a  paymaster  of  the  United 
States,  who  kept  his  account  at  tbe  bank,  drew 
his  check  on  the  bank  in  payment  of  an  in- 
debtedness of  the  United  States  to  Frederick 
B.  Dodge,  and  delivered  it  to  tbe  person  who 
presented  the  certificate,  he  representing  him- 
self to  be  Dodge.  This  representation  was 
false  and  the  person  making  it  was  a  thic^. 
Being  a  stranger  to  the  paymaster,  he  at  first 
refused  to  pay  the  claim  to  him,  but  on  his 
assuring  him  that  he  could  identify  himself  at 
the  bank,  the  paymaster  drew  the  check  pay- 
able to  Dodge  or  order,  and  delivered  It  to  the 
person  presenting  the  certificate.  The  amount 
of  the  cneck  was  paid  him  by  the  bank  on  his 
representing  himself  to  be  Dodge  and  indorsing 
the  check  in  that  name.  The  bank  had  no 
knowled^  of  what  bad  transpired  prior  to  tbe 
presentation  of  the  check  for  payment,  and 
supposed  it  was  paying  it  to  the  right  person. 
In  deciding  the  case  the  court  laid  down  the 
following  principles: 

1.  The  duty  of  a  banker  is  to  pay  the  checks 
and  bills  of  his  customer  drawn  payable  to  or- 
der, to  the  person  who  becomes  holc^  by  a 

genuine  indorsement;  and  he  cannot  charge 
im  with  payments  made  otherwise,  unless  the 
circumstances  amount  to  a  direction  from  the 
customer  to  the  banker  to  pay  the  paper  with- 
out reference  to  the  genuineness  of  the  indorse- 
ments, or  are  equivalent  to  a  subsequent  ad- 
mission that  the  indorsement  is  genuine,  In  re- 
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liance  on  which  the  banker  Is  induced  to  alter 
his  poeHion.  3.  When  there  is  no  fraud,  or 
spedal  underatuiding  between  the  banker  and 
the  customer,  the  liability  of  the  banker  for 
paying  a  check  upon  a  forged  indorsement 
cannot  be  aSected  br  conduct  of  the  customer 
in  drawing  the  check  of  which  the  banker  bad 
no  notice.  The  case  was  a^in  brought  to  this 
court  upon  a  question  of  evidence,  and  waa  as- 
signed to  atxl  diapoaed  of  by  the  first  commls- 
don,  which,  after  a  full  and  careful  re-exami- 
nation, approved  and  followed  the  former  de- 
dsion;  and  the  principles  announced  in  the 
case  after  such  careful  consideration  must  de- 
termine this  one. 

Bj  the  fraud  of  one  Grimes  the  plaintiff  was 
induced  to  purchase  a  note  that  had  no  real  ex- 
istence as  a  security.  Sbe  is  found  by  the  court 
to  have  been  ordinarily  careful  and  prudent  in 
tbe  traosacUon,  but  was  deceived.  Bhe  sap- 
posed  that  she  waa  purchasing  a  valid  security 
belonging  to  a  man,  as  represented  by  Qrimes, 
by  the  name  of  William  Brown,  and  for  whom, 
as  he  represented,  be  was  acting  aa  agent,  and 
save  to  the  assumed  agent  for  Brown  a  check 
for  the  amount  payable  to  Brown  or  his  order. 
Now  it  Is  evident,  both  upon  reason  and  tbe  au- 
thority of  the  previous  decisions,  that  tbe  cir- 
cumstances under  which  the  plaintiff  was  in- 
duced to  give  the  check,  even  though  calculat- 
ed to  arouse  suspicion  on  herpart,  cannot  mod- 


how  or  under  what  dicumstances  Grimes  had 
obtained  the  check,  and  there  is  no  finding  of 
any  such  course  of  dealing  between  the  Bank 
and  tbe  plaintiff  as  would  have  authorized  it  to 
depart  from  the  general  duty  of  a  banker  in 
paving  the  checks  of  its  customers,  drawn  pay- 
abk  to  a  certain  person  or  order.  It  was  its 
dn^  to  paj  to  tbe  person  named  or  his  order, 
and  to  withhold  payment  until  It  was  satisfied, 
both  as  to  the  iaentity  of  the  payee  and  the 
genuineness  of  his  ^nature.  Morse,  Banks 
and  Banking,  g  474;  Eobartt  v.  Tucker,  16  Q. 
B.  560,  per  Maule,  J.,  at  p.  678. 

It  is  found  that  the  Bank  made  the  usual  in- 
quiries respecting  the  identity  of  Grimes,  and 
in  other  respects  was  ordinarily  careful  and 
prudent  in  relation  to  the  transaction;  but  thte 
must  be  taken  In  oonnection  witti  the  further 
fact  that  Grimes  was  not  the  ^yee  of  the  cheek, 
and  that  his  indorsement,  without  the  genuine 
indorsement  of  the  payee,  could  confer  no  title 
upon  the  holder  of  the  check,  or  any  interest  in 
it,  as  against  the  drawer.  "There  is  no  doubt," 
says  Lord  Kenyon  in  Tatloek  y.  SeurU,  8  T. 
R.  at  p.  181,  "but  tbatthe  Indorsee  of  a  bill  of 
exchange,  payable  to  order,  must,  in  deriving 
bis  title,  prove  the  handwriting  of  the  first  in- 
dorser."  See  Mead  v.  Young,  4  T.  R.  28,  80;  2 
Parsons,  Kotes  and  Bills,  696. 

The  indorsement  on  tbe  check,  purporting  to 
be  that  of  the  payee,  Brown,  hod  been  placed 
there  by  Grimes,  and  was  either  aforge^  or  a 
fraud,  and,  for  the  purposes  of  this  case,  it  is  not 
material  which  it  Is  termed.  As  to  It  the  Bank 
acted  upmi  tbe  representations  of  Grimes,  and 
did  not  otherwise  know  wbetber  It  was  genuine 
or  not. 

As  said  in  Dodge  v.  NcUumnl  Exehange  Bank, 
80  Ohio  Bt.  1:  "The  rightful  possession  of  a 
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check  by  no  means  carries  with  it  or  implies  a 
right  to  demand  or  receive  payment  of  it,  with- 
out the  genuine  Indorsement  of  the  peraon  to 
whose  order  it  is  made  payable;"  and  if  a 
hanker  accept  or  undertaxe  to  pay  a  check, 
"he  must  see  to  it  at  his  peril  that  he  pays  ac- 
cording to  tbe  terms  of  the  order,  and  to  tbe 
party  named  therein,  or  to  one  holding  It  under 
the  Eenuine  indorsement  of  such  payee.  .  .  . 
AntTthis  is  true  whether  ttie  defendant  exer- 
cised the  degree  of  caution  which  bankers  or- 
dinarily do  in  such  cases  or  not.  The  questioD 
is.  Was  the  chet^  ]wid  to  the  party  to  whom, 
by  its  terms,  it  was  made  payable?"  There- 
fore the  court  rightly  concluded,  as  a  question 
of  law  from  the  facte  found,  ttiat  the  payment 
of  the  check  bv  the  defendant  was  not  author- 
ized by  the  plaintiff,  and  that  it  could  not  right- 
f  nUy  be  chu ged  to  her  account 

The  fact  that  the  check  was  made  payable 
to  a  person  that  had  no  existence  does  not  alter 
the  rights  of  the  plaintiff  as  against  the  Bank, 
for  she  supposed  that  Brown  was  areal  person, 
and  intended  that  payment  should  be  made  to 
such  person.  The  doctrine  that  treata  a  check 
or  bill  made  payable  to  a  fictitious  person  as 
one  made  payaUe  to  bearer,  and  so  negotiable 
without  indorsement,  applies  onlv  where  it  is 
BO  drawn  with  the  knowledge  of  the  parties. 
TaUoek  v.  Bairit,  3  T.  R.  174,  180;  Vere  v. 
Lewie,  Id. '182;  Minttv.  Gibton,  Id.  481;  8.  C. 
in  the  House  of  Lords  on  error,  Oibaon  v.  Minet, 
1  H.  Bl.  569;  OoUU  v.  Emett.  1  H.  Bl.  81S; 
Qthaon  V.  Hunt^,  2  H.  Bl.  187. 

The  doctrine  that  a  bill  payable  to  a  ficti- 
tious person  or  order  is  eauivalent  to  one  pay- 
able to  bearer  bad  its  origin  in  these  cases, 
which  all  grew  out  of  bills  drawn  Levisay 
&Co.,  bankrupts,  payable  to  a  fictitious  per- 
son or  order,  and  were  accepted  by  Gibson  A 
Co. ;  but  it  will  be  noticed  that  the  holding  in 
each  case  was  upon  the  exjHCss  Aiound  uiat 
the  acceptor  knew  attbetlmeof  hisacoeptanoe 
that  the  bill  was  payable  to  a  fictitious  person; 
and  but  for  this  fact  the  fictitious  indorsement 
would  have  been  held  to  be  a  forgery— some 
of  the  judges  expressing  a  doubt  whether  it 
was  not  so,  although  ite  character  was  known 
to  the  acceptor.   8  T,  R.  181. 

These  cases  will  be  found  reviewed  in  a  note 
to  Bennett  v.  Famell,  1  Campb.  180.  It  was 
held  in  this  case  tliat  a  bill  made  payable  to  a 
fictitious  person  or  order  Is  neither  payable  to 
tbe  order  of  the  drawer  or  bearer,  but  is  com- 
pletely void.  But  in  an  addendum  to  tbe  case 
at  page  180e  of  the  report,  Lord  Ellenborou^ 
observes  that  this  holding  must  be  token  with 
this  qnalification:  "Unless  it  can  be  shown 
that  the  drcomstanoe  of  the  payee  being  a  fle- 
tltiouB  person  was  known  to  the  acceptor." 
The  rule  is  stated  with  this  qualification  in 
Byles  on  Bills,  73.  See  also,  to  the  same  effect, 
Forbes  v.  Etpy,  21  Ohio  St  at  p.  483.  1  Ran- 
dolph, Com.  Paper,  §S  162,  164.  2  Parsons, 
Notes  and  Bills,  591  ana  note  (a). 

Hr.  Daniels,  in  his  work  on  Negotiable  In- 
stniments,  g  189,  states  Uie  rule  to  he  general, 
but,  as  shown  by  Bb.  Randolph,  tbe  cases  do 
not  bear  out  the  text  1  Randolph,  Com.  Pa- 
per, 8  164,  note  4- 

And  upon  principle  we  do  not  see  how  the 
law  could  be  held  to  be  otherwise.  For  if  the 
flctittoua  character  of  the  payee  is  unknown  to 
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the  drawer.  whoeTer  indoreea  tbe  paper  in  that 
name  with  intent  to  defraud  perpetrates  a  for- 
gery and  tbe  indorsement  is  nild,  a  general  in- 
tent to  defraud  being  Bofflcfent  to  constitute 
the  ofFeose. 

The  case  of  Lane  v.  Krekle,  23  Iowa,  899,  is 
not  in  point,  for  there  tbe  note  was  nutde  paya- 
ble to  a  fictitious  person  "or  bearer,"  and  passed 
by  delivery  without  indorsement.  The  case 
of  Fhaiipt  V.  Im  Thvrn,  114  Eng.  C.  L.  694, 
cited  by  the  learned  judge,  is  clorly  dis- 
tinguishable from  tbe  case  before  us.  There 
the  signature  of  the  drawer  as  well  as  tlie  in- 
dorsement was  a  forgery;  bat  the  defendant, 
tbe  acceptor,  was  held  liable  because  the  plain- 
tiff discounted  the  paper,  relying  in  good  faith 
upon  the  acceptance  of  the  daendant.  The 
case  was  finally  disposed  of  on  a  case  atated, 
reported  In  L.  R.  1  C.  P.  468.  The  ground  of 
the  decision  appears  from  the  following  obser- 
vations of  Keating,  J.,  p.  478:  "I  thinfe,  upon 
the  facts  stated  Id  this  special  verdict,  that  it 
was  not  competent  to  the  defendant  to  deny 
the  genuineness  of  this  bill.  He  knew  that  tbe 
plaintifb  were  willing  to  advance  money  upon 
the  bill  only  upon  his  vouching  by  his  accept- 
ance the  authenticity  of  tbe  drawing.  His  ac- 
ceptance amounted  to  a  representation  to  the 
plaintiff  which  enabled  the  person  representing 
Plana  to  obtain  money  from  the  plaintiff  on 
the  bill."  Thedeclsion  in  thlscase  simply  fol- 
lowed a  well-recognized  principle  in  the  law  of 
notes  and  Ulls.  nisthusstatedbyHr.  Smith: 
"Though  Uie  drawer's  stgnatuie  tie  forged,  the 
drawee,  if  he  accept  the  bill,  is  boundT  to  pay 
it,  provided  it  be  in  the  hands  of  a  holder  bona 
fide  and  for  value,  for  the  drawer's  acceptance 
admits  thedrawer'a  handwriting  to  be  genuine." 
Smith,  Mercantile  Law,  884. 

Now  Mrs.  Armstrong  can  In  no  way  be  said 
to  have  affirmed  by  any  act  of  hers  that  ttie  in- 
dorsement upon  the  check  was  genuine,  for 
there  was  no  indoraemeDt  on  it  when  It  left  her 
hands. 

Tbe  case  of  Rogers  v.  Ware,  2  Neb.  29,  cited 
by  counsel  for  defendant  in  error,  does  not 
support  bis  contention.  Tbe  case  of  Ort  v. 
Pouter,  81  Kan.  478,  was  rested  upon  a  num- 
ber of  grounds;  and,  in  ao  far  as  it  may  have 
been  on  the  ground  that  a  note  made  payable 
to  a  fictitious  person  or  order  is  in  effect  paya- 
ble to  bearer,  irrespective  of  the  knowledge  of 
the  maker,  it  simply  follows  the  authority  of 
1  Daniel,  Neg.  Inst  g  189,  which  we  have 
shown  is  not  borne  out  by  the  casee  relied  on. 

If  the  drawer  of  a  check  acting  In  good  faith 
makes  it  payable  to  a  certain  persrai  or  order, 
raiqwring  there  is  such  person,  when  In  fact 
there  is  none,  no  good  reason  can  be  perceived 


whyUw  banker  should  be  excused  if  he  pay 
tbe  check  to  a  fraudulent  holder  upon  any  less 
precautions  than  if  it  had  been  made  payable 
to  a  real  person;  in  other  words,  why  he  should 
not  be  required  to  use  tbe  same  precautions  in 
the  one  case  as  in  the  other,  that  is,  determine 
whether  the  indorsement  is  a  genuine  one  or 
not.  The  fiwt  that  the  pt^ee  Is  a  nra-eiisting 
person  does  not  increase  the  liabiUfy  of  the 
bank  to  be  deceived  by  tbe  indorsement.  The 
fact  is  that  an  ordinaruy  prudent  banker  would 
be  less  liable  to  be  deceived  into  a  mistaken 
payment  by  a  fictitious  indorsement  such  as 
this  was  than  by  a  simple  forgery.  Tbe  deter- 
mination of  the  character  of  any  indorsement 
involves  the  ascertainment  of  two  things:  (1) 
the  Identity  of  the  Indorsor,  and  (S)  the  genu- 
ineness of  his  dgnature;  and  no  careful  banker 
would  pay  upon  the  faith  of  the  genuineness 
of  any  name,  until  he  had  fully  satisfied  him- 
self both  as  to  the  identity  of  uie  person  and 
the  genuineness  of  his  signature. 

!Now  a  careful  banker  may  be  deceived  as 
to  tbe  signature  of  a,  person  with  whose  identi- 
ty he  may  be  familiar;  bat  he  Is  leas  liable  to 
be  deceived  when  both  the  signature  and  tbe 
person  whose  signature  it  purports  to  be  are 
unknown  to  him.  In  making  tbe  Inquiry  re- 
quired in  such  case  to  warrant  him  in  acting, 
he  will  either  learn  that  there  is  no  such  per- 
son, or  that  no  credible  information  can  be  ob- 
tained aa  to  his  existence,  which,  with  an  or- 
dinarily prudent  banker,  would  be  theaane  as 
actual  knowledge  that  there  is  no  such  person, 
and  he  would  withhold  payment,  as  he  would 
have  the  riebt  to  do  in  such  case.  But  still,  if 
he  should  he  deceived  as  to  tbe  existence  of  tbe 
person,  he  would,  nevertheless,  require  to  be 
satisfied  as  to  the  genuineness  of  the  signatare. 
Of  this,  however,  be  could  not  be  through  his 
skill  in  such  matters,  and  on  which  bankers 
ordinarily  rely,  for  be  would  be  without  any 
standard  of  comparison,  and  he  could  have  no 
knowledge  of  tbe  handwriting  of  the  supposed 
person,  for  there  is  no  such  person.  So  that 
if  be  acts  at  all  it  moat  be  upon  tbe  confidence 
be  may  place  in  the  knowl^ge  of  some  other 
person,  and  if  he  choose  to  act  upon  this,  and 
make,  instead  of  withhcddlng,  payment,  be 
acts  at  his  peril  and  mustsustun  whatever  loss 
may  ensue. 

It  is  a  saying  frequently  repeated  in  "The 
Doctor  and  Student,"  that  '"he  who  lovetb 
peril  shall  perish  In  it."  In  other  words, where 
a  person  has  a  safe  way  and  abandons  it  for 
one  of  uncertainty,  be  can  blame  no  one  but 
himself  if  he  meets  with  misfortune. 

Judgment  0/ the  Oireuit  Court  rmrtei,  and 
lAat  €f  Ike  thmmon  iVas  termed. 
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1. 


CITY  OF  BOSTON 
William  A.  SIMMONS  et  al. 

(....VMS.....) 

BTWmant  that  a  aulM  of  e«iB^ 


aecited  a>eta*  resnltlnff  la  damage  and  oonsU- 
tutJn^  a  tort,  was  doce  by  several  In  pursuanoe 

of  a  oonspiraoy,  does  not  bo  change  nature  of 
the  action  that  it  oaonot  be  malDtalned  against 
one  ot  tbe  defendants  alone.  If  it  Is  shown  that 
tbeaotawere  dme  hj  him  only. 


NoTB.— Omppiroev  to  commit  tort. 
A  oonspiraoy  may  be  described  In  general  terms 
ai  a  combtnatton  of  two  or  more  persons,  by  some 
9L.K.A. 


concerted  action,  to  accomplish  some  unlawful 
purpose.  Heaps  v.  Dunham,  W  111.  688. 
Tbeessenoeof  a  oonspiraoy,  so  far  as  Itjustl&es 
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8*  Where  »elty  officer  corrnptlym|rre«i 

with  another  person  that  the  latter  ebaU  huy 
oertaln  property,  selected  by  a  board  of  vblch 
Uie  officer  to  a  member,  as  miltable  for  a  oertaln 
public  purpose,  and  that  the  ofBoer  shall  use  his 
Influence  to  Induce  the  board  to  purchase  it  from 
the  other  at  an  advanced  price,  the  proSta  to  be 
divided  between  them,  and  the  fraud  is  coDSum- 
mated  by  meuos  of  the  tnf  ormation  given  by  the 
oCBoer,  and  hla  influence  with  the  board,  they  are 
Bidlke  llaUe  to  the  city  for  the  Injury  auatalned. 

(January  S.  1890.) 

APPEAL  from  a  decision  of  the  Superior 
Court,  Suffolk  County,  sustaining  a  de- 
murrer to  tbe  declaration  In  an  action  of  tort. 
Demurrer  overruled. 
The  facts  are  slated  in  tbe  opinion. 
Mr.  Andrew  J.  Bailey,  for  plaintiff: 
It  is  a  general  rule  of  the  common  law  that 
a  man  shall  have  a  remedy  for  every  injury. 
Rieev.  Ooolidge,  131  Mass.  894. 
Simmons,  as  the  affeut  to  purchase  for  the 
plafntitf,  was  bound  oy  his  contract  to  act  in 
good  faith,  and  rive  his  principal  bis  best  serv- 
ices, to  enable  It  to  purchase  the  land  at  the 
lowest  poasitde  price,  and,  for  failure  bo  to  do 
Is  liable  to  the  principal,  in  an  action  of  law, 
for  the  damage  sustained. 

Perry.  Tr.  §§  848.  847,  848;  Outtgr  v.  Dem- 
mon,  111  Mass.  474;  Bennett  v.  Preston,  17Ind. 
391;  Famtworth  v.  Bemmer,  1  Allen,  494; 
Walker  v.  Otffood.  98  Maas.  848;  Bice  v.  Wood, 
118  Mass.  IS8;  McMillan  v.  Arthur.  98  N.  T. 
167;  QrtenMd  8av.  BatA  v.  Simoae,  188  Mass. 
415. 

In  United  8tate»  v.  8late  Bank.  96  U.  8.  8S 
<24  L.  ed.  648),  the  court  says:  "The  interfer- 
ence of  equity  is  not  necessary,  where  trust 
funds  are  misplaced.  Tbe  eeMtui  que  trutt  can 
follow  it  as  far  as  it  can  be  traced." 

The  defendant  Wilson  aided  and  abetted 


a  dvn  action  for  dama{i«8,l8  aconoertor  comUna- 
tion  to  defraud  or  to  causeother  Injury  to  peraon  or 
property  of  the  person  Injured  ordefrauded.  Page 
V.  Parker,  «l  N.  H.  8SS:  Wlgirlns  v.  Leonard,  S  Iowa. 
DM:  Wtdtman  v.  Bpenoer,  2  B.  I.  124;  Walsham  v. 
Btalnton.  88  L.  J.  N.  S.  Ch.  SB;  Kaoe  T.  Minster.  U 
N.  T.  9S. 

Hie  act  charged  to  result  in  a  conspiracy  may,  in  : 
one  aspect  of  the  case,  be  Innocent;  in  another  It 
mar  be  fraudulent.  It  will  beneoeasary  to  oonald- 
ertbe  intent  with  whloh  the  act  was  done,  so  that 
the  question  will  be  peculiarly  for  the  oooslde  ration 
of  the  JuiT.  Place  v.  If  inster,  supra, 

AfAkmfor  daimaaeaforioint  tort. 

In  an  action  axainet  two  or  more,  on  tbe  case,  fa 
the  nature  of  a  oouspiraoy.  if  the  tort  be  actionable 
whether  committed  by  one  or  more,  recovery  muy 
be  had  against  but  one;  but  If  the  tort  be  action- 
able only  when  committed  under  an  unlawful  con- 
spiracy of  two  or  more,  tbe  conspiracy  must  be 
established.  Collins  v.  Cronlo.  9  Cent.  Bep.  7Se,  117 
Fa.  8&1  Bundelt  v.  Kalbf  ua.  125  Fa.  132. 

When  a  fraudulent  comMnatlon  la  established, 
the  acts  and  decIaratioDa  of  any  one  of  the  parties 
thereto  may  be  proved  against  the  other.  Cuyler 
T.  McCartawy,  SS  Barb.  172. 

As  soon  as  ttie  conspiracy  was  established  the  dec- 
larations became  part  of  of  the  res  gestOB  under  weli- 
aettled  rules  applicable  to  that  bnnch  of  Uie  oaae. 
Place  V.  Hlnster,  OK  N.  Y.  108. 

Where  two  unite  Ina  common  undertaking  to  de- 
fraud, the  admlsrions  of  one  are  competent  against 
both,  although  there  is  no  evidence  of  oonaidiaoy. 
«L.R.  A. 


Simmons  to  commit  the  wrong  upon  the  Citf. 
He  dieielnr  became  a  joint  wrong-doer,  and  is 
jointly  Uable  with  Simmons  to  toe  pliUntilf  ia 
an  action  of  tort  in  tbe  nature  of  treqiUB  on 

the  case. 

Adamt  v.  Paige,  7  Pick.  542-550. 

It  is  not  necessary,  to  maintain  an  action  od 
the  case,  that  there  should  be  any  moral  tor- 
pltude  in  tbe  act  complained  of.  It  lies  when- 
ever a  damage  is  oocarioned  by  a  wrong  done. 

Bird  V.  iiandaU.  8  Burr.  18B8;  8  BT.  Com. 
122. 

Wherever  the  common  law  gives  a  right,  or 
prohibits  an  lujuir,  it  also  gives  a  remedy  by 
action;  and,  thereiore,  wherever  a  new  injiuy 
is  done,  a  new  method  of  remedy  must  be  pur- 
sued. 

8  Bl.  Com.  128;  MiOar  v.  Taylor,  '4  Bur. 
2845;  Wa6'»  Cote,  8  Coke,  45  h. 

The  alleged  conspiracy  is  not  one  of  the  ele- 
ments of  tbe  cause  of  action  and  need  not  be 
proved  in  order  to  make  one  defendant  liable. 

Riee  v.  Cootidge,  ,121  Mass.  888;  SarUe  r. 
Robert),  1  Ld.  Raym.  879;  Kellogg  v.  KimbaU, 
122  Mass.  168:  8Hnner  v.  Ovnton,  1  Saui^.280. 
note;  Suffolk  Bank  v.  Lowell  Bank,  8  AUen, 
855:  SuH^  v.  MM,  1  Wils.  210;  Com.  Dig. 
Action  on  (km  for  Oantpiraeif,  c,  1. 

Novelty  is  no  objecUon  to  a  special  action  on 
the  case. 

Winemore  v.  Oreenbank,  Willes,  577;  Emerg 
V.  Bapffood,  7  Gray,  66.  See  also  Morgan  t. 
Efford,  L.  R  4  Ch.  Div.  352;  Tfrrell  v.  Bank 
of  London.  10  H.  L.  Cas.  26. 

In  Kingman  v.  Pierce,  17  Mass.  247,  the 
court  says:  "Instead  of  maintainiQg  a  bill  ia 
equity  for  the  return  of  property  fraudulently 
obtained  of  an  agent  or  trustee,  the  ee^ui  qve 
trust  may  maintain  an  action  of  trover. 

See  also  Kitchen  v.  BeMml,  80  IT.  S.  18 
WaU.  416(20  L.  ed.  688). 


Rlehl  V.  Bvansvllle  Foundry  Aobo.  MM  Ind.  70^  1 
West.  Rep.  88S,  note. 

Where  defendants  are  In  the  pooltion  of  quasi 
trustees,  who  have  been  guilty  of  a  fiaudnleot 
toeaeb  of  their  trort.  the  right  of  ootloB  Is  tr  dOlc- 
to,  and  tbe  tort  may  be  treated  as  several  or  Joint; 
and  the  trustees  have  no  right  of  oontzfbutlon  m 
between  themselves.  Ervin  v.  Oregon  B.  ft  Kar. 
Co.eeBlatohf.  184.  See  Wilkinson  v.  Parry.  <  Bun- 
IStt;  Franco  r.  Franco,  SVes.  Jr.  7Gi. 

Person  eontrlbutftw  to  a  tort  retpt-nsUile  for  Uu  en- 
tire damoQC 

One  who  oontrlbotes  to  a  tore  Is  responslUe  for 
the  wliole;  and  all  who  oootrlbate,  whether  paioo- 
ally  preaent  or  absent  at  the  doing  of  tbeacA,  are 
each  liable  to  tbe  person  Injured  for  tbe  entire  dam- 
age. Fuller  V.  Chamberlain,  11  Het,  fiOS;  Beal  t. 
PlQcb,  U  N.  T.  128;  Keegan  V.  Hayden.  U  B.  L  ITfc 
Hill  V.  Ooodohfld,  8  Burr.  X19k  Vreeman  v.  acur- 
look,  27  Ala.  407;  Clark  v.  Balesi  lA  Aik.  IBS; 
V.  Johns,  81  Oal.  888;  Tompkins  v.  ClaySt-B-Oo. 
06  Oal.  163;  Brooks  v.  Ashhuro, »  Oa.  aU;  Olsen  r. 
Upeahl,  60  lU.  878;  Wallard  v.  Wfwthman,  M  DL 
446;  Whitney  V.  Tomer.  2X11.  aS8c  CaMerr- Smaller. 

66  Iowa.  219;  LoutsvOle.  C  *L.  B.  Co.  V.  Om&  • 
Buah.  728;  Mlnneapolte  Mill  Co.  v.  Wbeeler.  81  Mtan. 
121;  Na*rel  v.  Mlaaourl  Pac.  R.  Co.  75  Mo.  Mbi^ 
phy  V.  Wilson.  U  Mo.  818;  Fairbanks  v.  Kerr.  7D  Pa. 
S6;  Barrett  v.  Third  Am.  B.  OOu  45  H.  T.  OB,  Ol: 
Bulkley  r.  Smith.  1  Duer.  TO*;  Oatse  v.  Fleiscbw. 

67  Wis.  GOt;  CShea  v.  KIrker.  4  Boew.  Wfe  Kill  t. 
QoodchUd,  6  Burr.  2790;  Brown  v.  Allen.  4  AV-  UK 
Hlt(dieUv.HUbank,6T.  B.m, 
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The  denmrrer  is  special;  nnleBs  it  can  be 
sustained  for  the  causes  speciflcaUy  assigned, 
it  canoot  avail. 

Parker Y.  Httntingtm,9Qnj,  124. 

MestTM.  Beth  J.  Thomas  and  An^atus 
Rnss.  for  defendant  Wilson: 

A  civil  action  cannot  be  maintained  for  a 
•coDspiracj  merelr. 

Litermort  v.  Heraehai,  8  Pick.  88;  Morgan 
V.  mim,  2  HasEL  111;  Havward  v.  Draper,  8 
Allen.  SSS;  AmttoA  t.  jSitelfon,  IS  Allen, 
■417. 

If  the  acts  charged,  when  done  by  one  alone, 
-are  not  actionable,  th^  are  not  made  actiona- 
ble by  being  done  by  several  in  pnnoance  of  a 
■conBpira<7. 

Bke  V.  OooUdm,  181  Haas.  888;  "Wellington 
T.  SnuiU,  8  Cush.  145;  Parker  v.  Huntington, 
^  Gray,  124;  Bowen  v.  Matheeon,  14  Allen, 
■499;  &CaUaghan  v.  Oronan,  121  Mass.  114; 
Carew  v.  RuVteiford,  106  Mass.  10;  Bradley  v. 
FvUer.  118  Jlass.  289;  LeanA  v.  Btone,  11  Pick. 
-637. 

J.,  delivered  the  opinion  of  the 

•couTl: 

The  avennent  of  a  conspiracy  in  the  decla- 
ration does  not  ordinarily  change  the  nature  of 
Ihe  action  nor  add  to  its  legal  force  or  effect. 
The  gist  of  the  action  is  not  the  conspiracy 
alleged,  but  the  tort  committed  against  the 
plaintiff,  and  the  damage  thereby  done  it 
vrongfuUy.  Where  damage  lesults  from  an 
act  which  If  done  by  one  alone  would  not 
■«fl<nd  ground  of  action,  the  like  act  would  not 
be  Tendered  actionable  because  done  by  sev- 
«ral  in  pursuance  of  a  conspiracy.  W^ington 
V.  Small,  8  Cush.  145;  Parker  v.  Huntington, 
9  Oray,  124;  Hayward  v.  Draper,  8  Allen,  552; 


Randall  v.  HaaHitm,  13  Allen,  417;  Bouen  v. 
Matheton,  14  Allen,  499. 

On  the  other  hand,  when  the  tort  committed 
and  the  damage  resulting  therefrom  proceed 
from  a  series  oi  connected  acta,  the  averment 
that  they  were  done  by  several  in  pursuance 
of  a  conspiracy  does  not  so  change  the  nature 
of  the  action  that,  if  the  wrongful  acts  are 
shown  to  have  been  done  by  one  only,  it  can- 
not be  maintained  against  him  done,  and  the 
ottier  defendants  exonerated. 

As  it  would  be  necessary  in  the  case  at  bar, 
in  order  that  both  defendants  should  be  held 
responsible,  to  prove  a  combination  and  united 
action  on  their  part,  the  allegation  of  a  con- 
spiracy is  a  convenient  and  proper  mode  of 
aJleging  such  combination  and  action.  For 
any  other  purpose  it  is  wholly  Imm^erial. 

The  declaration  to  which  the  defendants 
have  demurred,  and  the  allegations  which  we 
must  take  lor  this  hearing  to  be  true,  omitting 
the  expletives  by  which  they  have  been  char- 
acterized, are  that  Simmons  was  a  metnber  of 
the  Water  Board  of  the  City  of  Boston,  which 
board  was  empowered  and  authorized  to  pur- 
chase for  the  City  land  for  the  purpose  of  con- 
structing a  reservoir;  that  he  knew  and  had  a 
share  in  determining  the  action  of  the  board 
in  making  such  purchase,  and  further  that 
Wilson  had  knowledge  of  the  position,  knowl- 
edge and  authority  of  Simmons;  that  together, 
t^ng  advantage  of  this,  and  hiteudlng  to  de- 
ftaa<rthe  plaintiff,  It  vas  agreed  eramptly 
betwerai  them  that  Simmons  woold  inform 
Wilson  of  the  doings  of  the  board  in  the  se- 
lection of  the  land,  and  of  the  price  which  they 
should  consider  suitable  for  the  site  for  said 
reservoir;  that  they  further  agreed  that 
Wilson  should  become  the  purchaser  of  this 


No  eontrtbutUm  between,  wona-doen. 

Amona  toitfeasois,  who  are  knowingly  suota, 
there  oao  be  no  ooatrlbutioa.  The  Hnason.  15  Fed. 
Bep.  1S7:  Wehle  v.  Havfland,  42  How.  Pr.  OO;  Mer- 
ryweattierv.  Nlxan,8T.  R.  186;  Atty-Oen.  v.  Wll- 
.•on,  Craig  &  Ph.  28;  Peek  v.  BUls.  2  Johns.  Ch.  lU: 
Berry  v.  FMoher,  1  DULtT;  Gudger  v.  Western  N. 
O.B.0O.  (N.  C.)2l  Eed.  Bep.  81;  Brown  v.  Lent,  20 
Vt.  6»:  Bird  V.  Lynn,  10  a  Mon.  tSS-,  Woodbridge 
V.  Conner,  Me.  3G8;  Bikes  v.  Johneon,  leUass.  889; 
Brown  V.  Perkins,  1  Allen,  0B;  Andrews  v.  Hurray, 
■88  Barb.  BBS:  Bath  v.  Hetoalf,  U5  Mass.  274;  MeUan- 
nnsv.  Lee,48Mo.  900;  Eldw  v.  Frevert,  18  Xev,  MS; 
Bell  V.  HUler,  6  Ohio,  SCO;  Whitaker  v.  English,  1 
Bay,  16;  Chanot  v.  Parker.  1  Mill,  GonHt.  Bep.  (S.  G.) 
«8B;  Shepherd  r.  HoQoiUdn,  2  W.  Va.  SO. 

One  who  has  paid  the  whole  cannot  compel  oon- 
trlbatlon  from  the  others.  Acheson  v.  HUler,  2 
-Ohio  St.  SOB;  Moore  v.  Appleton,  2S  Ala.  038;  Hunt 
V.  Lane,  9  Ind.  248;  Bailey  v.  Bueslag,  28  Conn.  4S6; 
Dupuy  V.  Johnson,  1  Bibb,  682;  Wllford  v.  Grant, 
Ktrby,  114;  Peck  v.'EUis.  2  Johns.  Ch.  181;  Atty-Gen. 
T.  Wilson,  Craig  ft  Ph.  1;  Pearson  v.  Bhslton,  1 
Hees.  ft  W.  G04;  Thweett  v.  Jones,  1  Band.  828.  See 
note  to  Smith  v.  Ajnrault,  1  L.  B.  A.  818. 

The  rule  is  oonflned  to  cases  where  plalntU  must 
be  preminud  to  know  that  be  was  doing  an  unlaw- 
fulaot.  Arm8tn>nfrv.ClBi1oDOo.00Pa.29),5Am. 
Bep.  866. 

It  is  founded  on  public  policy,  and  is  Intended  to 
4dbeok  the  dlspoeltdon  to  combine  In  committing 
wrongs,  by  declaring  that  each  wrong-doer  Is  liable 
to  b^  tiie  whole  loss  or  damage.  Plerson  v. 
^ompROn,  1  Bdw.  Ch.  SU. 


No  right  of  contribution  exists  where  the  demand 
sought  to  be  enforced  Is  ex  delicti.  Boyd  v.  OUl, 
4N.  Y.)  U  Fed.  Rep.  148;  The  Hudson  \S.  T.)  U  Fed. 
Bep.  lOT;  Andrews  v.  Hurrsy,  88  Barb.  866;  Wehle 
V.  Harland,  42  How.  Pr.  410;  Thorp  Amos,  1 
Sandf .  Cb.  94, 2  Leg.  Obs.  180:  Hlller  v.  Fenton,  U 
Paige,  18;  Hurmy  v.  Fox,8BHun,  US. 

The  rule  In  resjwct  to  wrong-doers  is  the  suae  In 
equity  as  at  law.  Pierson  v.  MoCurdy,  01  How.  Pr. 
187. 

Neither  can  maintain  a  suit  against  the  other  to 
enforce  contribution  for  what  he  has  been  required 
to  pay,  or  to  establish  any  other  Uke  eqnity.  Herr 
v.  Barber,  2  Haokey  (D.  a)  616;  MlUer  v.  Fenton,  11 
Paige,  18;  Campbell  v.  Phelps,  1  Pick.  62,  66;  Vose 
V.  Grant,  16  Mass.  US,  £21;  Peck  v.  Ellis.  2  Johns. 
Ch.  181;  Moore  v.  Appleton,  28  Ala.  888:  WnnlB  v. 
Johnson,  1  Buv.  tKy.)  171:  Acheson  v.  Miller,  18 
Ohio,  1;  Bhea  v.  White,  8  Head,  121;  Anderson  v. 
Saylcn,  Id.  661;  Merryweather  v.  Nlxan,'8  T.  B.  IBS; 
Mlt«diell  V.  Oockburae,  2  H.  BL  Sn;  Peacock  v. 
Terry, OOa-lST;  Mlllav. Western  Bank,  10 CuBb.2SL 

The  doctrine  that  dsfendanta  standing  tn  cequaU 
jwe  are  bound  to  contribute  does  not  apply.  Dent 
V.  King.  1  Ga.  281,  44  Am.  Dec.  640;  TliweaU  v. 
Jonea.  1  Rand.  828. 

Where  the  managers  of  the  bank  were  wantonly 
and  willfully  guilty  of  an  Illegal  and  fraadnloit 
act,  the  doctrine  of  otmtrlbutlon  cannot  be  In- 
voked. Wilkinson  v.  Dodd,  2  Cent.  Bep.  262, 40  N. 
J.  Eg.  188.  Bee  Moore  v.  Appleton,  28  Ala.  888; 
Pom.Eg.  Jur.flOSl;  Heath  T.  Brie  B.  Co.8Bbitohf. 
847,  41L 
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lot;  that  it  should  afterwards  be  purchased  bj 
the  board  at  an  advaoced  price,  and  that  the 
profits  should  be  divided  between  themselTes. 
The  declaration  further  aTers  that,  in  pursu- 
ance of  this  agreement,  Simmons  did  impart 
to  Wilson  that  the  board  had  considered  a  par- 
ticular lot  suitable  for  a  reservoir;  that  it  was 
Uien  bouffht  Wilson;  that  thereafter  the 
board.  Influenced  SimmoDS,  did  purchase 
tbU  land  for  the  Qty  at  an  advanced  price 
from  Wilson,  and  that  Wilson  and  Simmons 
divided  the  profits  of  tbe  transaction.  If  this 
whole  transaction  as  described  by  the  declara- 
tion had  been  conducted  by  Simmons  alone, 
without  aid  from  or  intervention  of  Wilson,  if 
knowing  tbe  determination  of  tbe  board  that 
the  lot  in  question  was  suitable  for  tbe  purpose, 
he  bad  himself  purchased  it,  and  then,  availing 
himself  of  his  influence  with  the  bc^d,  had 
induced  it  to  purchase  the  lot  from  him  at  an 
advanced  price,  he  certainly  would  have  been 
liable  to  the  Cit^  for  the  injury  occasioned  by 
this  abune  of  his  trust.  He  was  one  of  the 
offldalfl  of  tbe  City,  at^g  on  its  behalf,  bonnd 
to  act  in  good  faiib, to  make  atvoper selection 
of  the  lot  for  a  reservoir  and  to  have  It  pur- 
chased at  the  most  reasonable  price.  Siee  v. 
Wood,  113  Mass.  188;  Walker  v.  Otgood,  98 
Mass.  846;  Gutter  v.  Demmon,  111  Mass.  474. 

To  purchase  tbe  lot  of  land  himself,  which 
be  knew  the  board,  of  which  he  was  a  member, 
had  considered  suitable,  with  a  view  to  com- 
pel it  to  pay  an  advanced  price  therefor,  and 
Uiereafter  to  avail  himself  of  his  influence  with 
the  board  to  have  this  advanced  price  actually 
paid  and  thus  to  obtain  a  profit,  would  be  a 
violation  of  the  duty  be  owed  to  the  Citv  and 
a  wrong  done  to  the  City  for  which  it  should 
be  entitled  to  a  remedy.  Tbe  fact  that  he 
acted  according  to  the  avermentBof  the  declar- 
ation In  connection  with  another  party,  pre- 
sumably that  his  relation  to  the  purchase 
might  not  appear  and  bis  influence  be  tbus  de- 
stroyed, does  not  diminish  his  own  responn- 
bility;  while  the  other,  who  participated  in 
the  scheme,  and  who  has  knowingly  aided  and 
abetted  In  the  transaction  and  shared  its  profits 
lo  pursuance  of  tbelr  agreement  so  to  do,  be- 
comes a  wrong-doer  with  him.  Adamt  v. 
Paige.  7  Pick.  542,  -WO;  Emer^  v.  Havgood, 
7  Gray,  56.  .58;  United  States  y.  State  Bank, 
»6  U.  S.  85  (24  L.  ed.  648). 

It  is  said,  on  behalf  of  Wilson,  that  nothing 
had  been  done  towards  the  piuxihase  of  the 
lot  when  Simmons  imparted  to  blm  tbe  in- 
formation; that  tbe  allegatkm  that  the  board 
had  considered  tbe  lot  in  question  as  suitable 
for  the  reservoir  is  not  an  allegation  that  any- 
tiilngwas  actually  done  towards  its  purchase; 
that  Wilson  mlgbt  have  obtained  information 
elsewhere  that  tbe  board  were  talking  of  buy- 
ing the  lot;  that  this  conversation  gave  them  no 
right  In  it;  that  the  owner  could  still  properly 
sell  to  whom  be  pleased,  and  that  Wilson  had 
the  same  right  to  purchase  that  anyone  has 
who  buys  in  anticipation  of  future  uses  for  an 
estate  wbicb  will  make  it  more  valuable. 

While  it  is  true  that  one  may  avail  himself 
of  his  own  judgment  or  of  information  prop- 
erly obtained  to  purchase  land  in  anticipation 
of  its  rise  in  value,  it  Is  quite  a  different  ques- 
tion whether  one  who  knows  anfither  to  be 
acting  for  a  principal  who  dei^es  to  purchase 
0L.R.A. 


a  piece  of  land  may,  on  receiTtDg  infonnatloD 
of  this  from  the  agent,  purchase  the  land  him- 
self upon  an  arrangement  with  the  agent  Hut 
he  will  use  his  efforts  to  induoe  the  ixincipil 
to  complete  the  purchase  at  iin  advaoced  price 
and  then  divide  the  profit  with  him.  Tbe 
abuse  of  trust  of  whicb  the  agent  is  guilty 
with  hie  knowledge  and  co-operatioQ  ia  a 
wrong  for  which  both  are  llaUe,  aa  the  iniarf 
to  tbe  {»incipal  is  tbe  result  of  tbeircommiMd 
action. 

Where  an  agent  purchased  property  for  his 
principal  and  falsely  represented  that  be  bad 
paid  for  it  a  larger  sum  than  he  had  actoallj 
paid,  it  has  been  held  that  he  would  be  liable 
for  sucb  overplus.  There,  is  no  reason  wbr 
one  who  has  intentionally  co-operated  with 
him,  and  has  enabled  him  to  commit  tbe  frand, 
lAould  not  be  equally  so.  MeJUHlan  t.  Jrtkur, 
9»  N.  T.  167. 

The  owner  or  eeatui  que  trutt  may  pntsoe 
the  trust  funds  into  whose  hands  they  mty 
have  passed,  so  long  aatbey  can  Ik  traced  and 
knowledge  of  their  cbaiacter  brought  home  to 
tbe  possessor.  Not  less  should  the  principal, 
who  has  been  wronged  by  tbe  miaoondnct  <h 
its  own  official,  be  allowed  to  potsoe,  not 
merely  him,  but  those  who  have  actively  co- 
operatod  In  his  breach  of  duty  aad  accepted 
their  share  of  the  profits  of  tbe  trausaction. 

It  is  not  important  that  the  board,  when,  t» 
it  is  alleged,  Simmons  informed  Wilson  that  it 
had  determhied  that  tbe  lot  was  a  suitable  ons' 
for  the  reservoir,  does  not  appear  to  have 
then  finally  deoided  to  take  It,  or  that  Simmons 
alone  could  not  have  compelled  them  to  lake 
it.  He  had  no  right  to  confide  to  another  tbe 
result  of  tiie  delibsrationB  of  the  board  so  far 
as  they  had  progressed.  If  he  did  so,  and  if, 
with  full  knowledge  on  tbe  part  of  both,  the 
two  entered  into  an  agreement  that  Wilsoo 
should  then  purchase  and  hold  the  land  for  an 
advanced  price,  to  be  divided  between  them  if 
the  operation  should  prove  successful,  while 
Simmons  should  use  his  influence  with  tbe 
board  of  which  he  was  a  member  to  have  it 
purchased  at  the  advanced  price,  an  agremtoit 
was  made  to  commit  a  fraud  upon  the  City. 
If  the  allegations  made  shall  be  proved,  and  ff 
tbe  fraud  shall  have  been  consummated  1^ 
means  of  the  information  imwyled  by  Sim- 
mons, the  purchase  made  by  Wilson  aitd  tbe 
influence  of  Simmons  with  tbe  board,  irtiirh 
were  all  parts  of  tbe  same  plan,  tbe  defaidanta 
are  alike  liable  for  the  injury  whl<^  the  City 
has  sustained. 

Demumr  overruUd, 


UbUa  LEONARD 

t. 

James  LEONABD. 
(....MasB.....) 

A  aentciiee  to  Imprtoonnwnt  in  the  state 

prison  of  a  forelsrn  state  is  not  a  ffroond  cf  di- 
vorce within  the  Statute  providing  thata  dIvore» 
may  be  decreed  when  eltiier  i>artr  bss  been  sm- 
tenoed  to  confinement  In  '*  tbe  State  priaon." 

(Febnurj  8&.  leSOJ 
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ON  report  from  tbe  Saperior  Court  for  Suffolk 
CoQDty  of  a  suit  for  divorce  in  which  an 
order  had  been  entered  difimiaaing  tbe  libel. 
Libel  dxtmitted. 

At  the  hearing  in  the  court  below  the  court 
ruled  that  the  llbet  should  be  dUmiseed,  and 
then,  at  the  request  of  libelant,  reported  the 
case  for  tbe  determiaalioo  of  this  court;  if  the 
ruling  was  right  tbe  order  to  staod,  otherwise 
Bueh  order  to  oe  madeaa  Uwand  jiutioeinif^t 
reqtdre. 

The  facta  snfflcientiy  appear  In  the  oidnlou. 

for  libelant. 

No  appearance  for  libelee. 

O*  AUm.  delivered  tbe  opinion  of  the 
court: 

The  libelant  seeks  a  divorce  from  her  hus- 
band DD  the  ground  that  he  baa  been  sentenced 
to  iropriaoDment  at  hard  labor  in  tbe  state 
prison  at  Waupun,  Wisconsin,  for  a  term  of 
seven  years  and  six  months;  and  tbe  question 
presented  to  us  is,  whether  such  a  sentence 
passed  in  another  State  is  a*good  cause  of  di- 
vorce here. 

Pub.  Stat.,  chap.  146,  %  I,  provides  that  a  di- 
vorce m^  be  decreed  "  when  either  party  has 
been  sentenced  to  conflnementat  hard  labor  for 
life  or  for  five  years  or  more  in  the  state  prison, 
or  in  a  Jail  or  noose  of  correction." 


Tbe  first  Statute  in  this  Commonwealth 
making  a  sentence  to  imprisonment  a  cause  of 
divorce,  was  Rev.  Stat ,  cbap.  76.  %  5.  where  the 
language  is  substantially  similar  to  that  quoted 
above,  except  that  the  term  prescribed  is  seven 
years  or  more.  Desertion  was  not  made  a 
cause  of  divorce  till  afterwards,  by  Stat.  1888, 
chap.  126;  and  it  is  therefore  apparent  that  the 
sentence  to  imi^isonment  was  not  deemed 
merely  to  be  substantially  equivalent  to  a  de- 
sertion. It  imported  an  offense,  the  nature  of 
which  was  known  to  the  LMidature.  Impris- 
onment elsewhere  might  be  fora  cause  punidi- 
ahle  here  for  a  less  term,  or  possibly  not  pim- 
ishable  at  aU. 

The  term  "the  state 'prison,"  when  used 
without  further  description  in  the  Revised 
Statutes,  as  well  as  in  the  more  xeoeai  legisla- 
tion, means  the  state  prison  of  this  Common- 
wealth. No  instance  to  the  contrary  has  been 
cited  to  us,  and  we  do  not  now  recall  any.  If 
a  state  prison  elsewhere  was  intended,  it  would 
be  natural  to  say  so  in  distinct  language,  as  in 
Rev.  Stat.,  chap.  144,  ^84.  A  sentence  to  im- 
prisonment elsewhere  i&  not  included  as  a  cause 
of  divorce,  within  tbe  meaning  ctf  Pub.  Stat., 
chap.  146,  §  1.  MixrHn  v.  MarUn,  47  N. 
H.58. 

Libddimiued. 


PENNSYLVANIA  SUPREME  COURT. 


COMMONWEALTH  OF  PENNSYLVA- 
NIA, for  Use  of  ALLEGHENY  COUN- 
TY et  al., 

ff. 

Jeremiah  KILLER,  Jppt. 
(—.Pa...-.) 

Fornlahlng  oSmcmmrgmxiiM  to  patrona  of 
a  restannuit  aa  part  of  m  meal  ordraed 
by  them,  although  they  do  not  eat  It,  but  carry  It 
away  with  them,  fs  a  sale  thereof  subjeoting  the 


proprietor  to  a  penalty  under  the  Act  of  Kay  21, 
1888. 

iPaxmm,  Ch.  J.,  dlmtntaj 
(January  8,  IBOOi) 

APICAL  by  defendant  from  a  judgment  of 
tbe  Court  of  CtHumon  Fkaa,  Na  1,  of  Al- 
legheny County  in  favor  of  plainlUb  upon  ap- 
peal from  the  judgment  of  a  justice  of  thlB  peace 
In  an  action  brought  to  recover  die  pnial^ 
[mivlded  In  tbe  Oleomanarine  Act  of  May  SI, 
1885,  §  8.  Jprmed. 


Note.— PoKm  power  of  8taU8 ;  proMMUon  <^  aole 
oUomttrgartne. 

It  is  the  settled  doctrine  of  this  ooort  that,  as 
govemment  is  organtzed  for  the  purpose,  amonff 
others,  of  preeervlng  the  publto  health  and  tiie 
pubilo  morals,  it  oanoot  devest  its^  of  tbe  power 
to  provide  for  those  Ohjeots;  and  the  Fourteenth 
Amendment  was  not  deigned  to  intertere  wlrh  tbe 
exerdse  of  that  power  by  the  States.  Hugler  v. 
Kan8W.123lT.S.  668(SlL.ed.£U);  Butobers  tTnlon 
8.  H. «  L.  8.  Lb  Co.  V.  Cresoent  Oltr  L.  8.  L.  *  S.  H. 
Co.  lU  U.  B.  740,  TSt  08  L.  ed.  8B6,  fiS»;  Barbler  T. 
Connolly,  118  IT.  B.  27  (»  L.  ed.  888):  Tick  Wo  v. 
HopUns,  US  V.  8. 8»  (80  L.  ed.  £»). 

By  Acta  of  the  General  Assembly  of  PenoaylTa- 
nla,  one  approved  May  28.  1878,  and  entitled  "An 
Aot  to  Prevent  Deo^ttloa  In  the  Sale  of  Butter  and 
Cheese,**  and  ttie  other  approved  Hay  24. 1SB3,  and 
entitled  "  An  Act  for  the  Froteotion  of  Dairymen, 
and  to  Prevent  Deception  in  Sales  of  Butter  and 
Cheese."  provMoo  was  made  for  stamping,  biaad- 
tag  or  markhv.  In  a  preaoifbed  mode,  manufao- 
tared  artleles  or  sabstuioee  In  semtdsnoe  or  Imita- 
tion of  butter  or  cheese,  not  the  legitimate  product 
of  the  dairy,  and  not  made  exclusively  of  milk  or 
cream,  but  Into  which  oU,  lard  or  fat  not  produced 
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from  milk  or  cream,  entered  as  a  oomponent  part» 
or  into  wfalon  melted  butter  or  any  oil  thenof  had 
been  tntroduoed  to  take  the  place  of  cream.  Pa. 
Iawb  1878,  p.  8T;  1888,  p.  48. 

But  this  lefflslation,ire  presume,  failed  to  acoom- 
pllsb  the  ottjeots  tnteoded  by  the  LegMature :  f or> 
by  a  snbsegnent  Aot,  approved  Hay  21,  1886t  and 
wbhdi  took  effect  July  1. 1885,  entitled  An  Aot  for 
the  Protection  of  the  Public  Health  and  to  Prevent 
Adulteration  of  Dairy  Producia  and  Fraud  in  the 
Sale  tiiereof it  was  provided,  amony  other  things, 
asfcdlows: 

"Sec  L  That  no  person.  Ann  or  oorpmate  body 
shall  manufacture  out  of  any  oleaginous  subetanoe 
or  any  compound  of  tbe  same,  other  than  that  pro- 
duced txom  unadulterated  milk,  or  <tf  oream  from 
the  same,  any  arUole  deslffned  to  take  the  place  of 
butter  or  cheese  produced  from  pure  unadulterated 
milk  or  oream  from  the  same,  or  of  any  Imitation 
or  adulterated  butter  or  cheese,  nor  etinll  sell  or 
offer  for  sale,  or  have  In  bis,  her  or  their  possessioQ, 
with  intent  to  sell  the  same,  as  an  article  of  food. 

"See.  2:  Every  sale  of  sncdi  artiole  or  substanoe, 
which  is  prohibited  by  the  first  section  of  this  Aot, 
made  after  this  Act  shall  take  effect.  Is  hereby  de- 
clared to  be  unlawful  and  void,  and  iH>,|cttOD  shall 
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A  case  stated  wsb  agreed  upon  for  the  deds- 
ioQ  of  the  court  below  as  follows: 

"  The  defendant  is  the  owner  and  proprietor 
of  a  restaurant  and  eating  house  at  No.  128 
Fifth  Avenue,  Pittsbur^^h,  Allegheny  Couotjr, 
Pa.,  and  persoually  conducts  and  manages  said 
business,  which  consists  of  furnishing  meals 
to  transient  and  regular  patrons,  who  pay  for 
the  same  daily  and  upon  the  completion  of 
each  meal. 

"  On  the  81st  of  January,  1888,  William  Mc- 
Kay and  Qeorge  Speoce  called  at  said  restau- 
rant and  asked  for  a  meal,  which  was  at  once 
furnished  them  by  the  waiters  and  employes  of 
the  defendant  in  the  usual  manner.  Among 
other  articles  of  food  furnished  them  said  de- 
fendant by  his  empl<^6B  set  before  them  as  a 
part  of  thdr  meal  what  appeared  to  be  butter, 
but  which  in  fact  waa  an  article  known  as 
oleomargarine,  and  manufactured  out  of  an 
oleaginous  substance  or  a  compound  of  the 
same  other  than  that  produced  from  unadul- 
terated milk  or  cream  from  the  same,  and 
designed  to  take  the  place  of  butter  produced 
from  unadulterated  milk  or  cream  from  the 
same. 

"  The  aftiele  so  fumiabed  to  said  McRay  and 
Spence  as  a  part  of  tbeir  respective  meals  was 
so  furnished  aa  an  article  of  food  and  as  an 
imitation  of  butter,  and  designed  to  take  the 
place  of  butter,  and  was  the  same  article  the 
manufacture  and  sale  of  which  is  prohibited  by 
•ectiott  1  of  '  An  Act  for  the  Protection  of  tbe 
Public  Health  and  to  PrerentUieAdulteraUon 
of  Dairy  Products  and  Frand  in  the  Bale 
Thereof,^  approved  M1781, 188S,  Pub.  Laws, 
22,  29. 

"Upon  finishing  their  meals  said  William  He- 
Ray  and  Qeorge  Spence  paid  defendant  tbe  sum 
of  fifty  cents  each  for  said  meals,  including  said 
small  dish  of  oleomargarine,  but  they  did  not 
eat  said  oleomargaiine,  canying  tbe  same  away 
with  them. 

"This  suit  was  brought  by  A.  L.  Best  to  re- 
cover the  penalty  of  $100  prescribed  by  section 
8  of  said  Act.  If  the  court  be  of  opinion  that 
upon  the  facts  above  stated  the  defendant  has 
forfeited  the  penalty  of  $100  prescribed  by  the 


third  section  of  aald  Act,  then  lodgment  to  be 
entered  for  tbe  plaintiff  for  the  sum  of  $100, 
but  if  not  the  judgment  to  be  entered  for  the 
defendant.  The  costs  to  follow  the  judgment 
and  either  party  reserving  the  right  to  sue  out 
a  writ  of  error  therein." 

On  July  18,  1889,  judgment  was  entered 
against  the  appellant  and  from  that  judgmoit 
this  appeal  is  taken, 
Mr.  John  8.  F«rifiiwM>>  for  appellant: 
Tbe  puttiog  of  oleomargarine  on  a  restau- 
rant table  as  a  part  of  a  meal  is  not  a  sale  of 
the  oleomargarine.  The  guest  may  eat  it  or 
let  it  alone,  and  if  he  does  not  cat  it,  it  is  not  hia 
to  take  away.  He  therefore  does  not  acquire 
by  paying  for  the  meal  an  absolute  or  entire 
tfUe  to  it 

A  sale  is  the  transfer  of  the  entire  Ule  to 
property  for  an  agreed  price. 
Story.  Sales,  %  1;  Ormeling  v.  Wood.  MtPn. 

163. 

To  constitute  a  sale  of  personal  property, 
especially  under  a  penal  statute,  there  must  be 
a  transfer  of  title  for  a  certain  consideration. 
GaHraeht  v.  Com.  96  Pa.  449. 
Miain.  William  Tost  and  John  B«l»- 
tr„  for  appellees. 


Clark.  J.,  delivered  tbe  opinion  of  the 

court: 

The  defendant  is  the  proprietor  of  a  restau- 
rant in  theCitjir  of  Pittsburgh;  his  business  con- 
sists, in  part,  in  furnishing  meals  to  transient 
and  regular  patrons,  who  pay  for  the  same 
daily  or  by  the  meal,  according  to  the  ordinary 
usage  in  that  business.  From  Uie  facts  set 
forth  in  the  case  stated,  it  appears  that  on  tbe 
Slat  of  January,  1889,  William  McRay  and 
Oeorge  Spence  called  at  this  restaurant  and  or- 
dered meals,  which  were  served  to  them  in  tbe 
uBualmanner.  Amongotherfood  furnished  by 
tbe  defendant  00  this  oceasifm  was  a  Bmall 
quantity  of  what  appeared  to  be  butter,  but 
which.  In  fact,  was  oleomargarine,  an  article  of 
manufacture  and  sale  of  wluch  is  prohibited  by 
the  Act  of  May  21, 1886,  entitled  "  An  Act  for 
the  Protection  of  tbe  Public  H^th,  and  to  Pre- 
vent Adulteration  of  Dairy  Products  and  Fraud 


be  malotaloed  in  any  of  the  courts  of  this  State  to 
recover  upon  any  oontrao|  for  the  sale  at  any  artt- 
tHe  or  Bubfltanoe. 

"  Sec.  8.  Every  person,  company,  firm  or  corpo- 
rate body  who  stuill  manufacture,  sell  or  offer  or 
expose  for  sale,  or  have  In  bts.  her  or  their  posses- 
«lon  with  Intent  to  sell,  any  substance,  the  man- 
uteoture  andsale  of  which  is  prohibited  by  the  ilrst 
section  of  this  Act,  shall  for  every  such  offense  for- 
feit aod  pay  tbe  sum  of  (100,  which  shall  be  recov- 
erable with  ooBtB  by  any  person  auln^  la  the  name 
of  the  Commonwealth  as  debts  of  like  aoiountB  are 
by  law  recoverable ;  one  half  of  which  sum,  when 
so  recovered,  shall  be  paid  to  the  proper  county 
treasurer  for  the  use  of  tbe  oounty  In  which  suit  Is 
brought,  and  the  other  half  to  the  peraon  or  per- 
sons at  whose  Instance  suob  a  suit  stiall  or  may  be 
oommenoed  and  prosecuted  to  reoovray. 

"  Bee  4.  Every  penon  who  violates  the  provisions 
of  the  first  section  of  this  Act  shall  be  deemed 
^Uty  of  a  misdemeanor,  and  upon  conviction 
shall  be  pnnished  by  a  fine  of  not  less  than  $100,  nor 
more  than  $300,  or  by  Imprisonment  In  the  county 
Jail  for  not  less  than  ten  nor  more  than  thirty  days, 
or  both  suob  flue  and  Imprisonment  for  the  first 
offense,  and  ImprisonmeDt  for  one  year  for  every 
«L.aA. 


subsequent  offense."  Fowdl  v.  Pennsylvania,  127 
D.  S.  678  (Se  L.  ed.  208). 

This  Statute  Is  not  repugnant  to  the  clause  of  tbe 
Fourteenth  Amendment  forblddlns  the  denial  by 
tbe  State  to  any  person  of  the  equal  proteotiou  of 
the  laws,  nor  as  depriving  any  person  of  his  prop- 
erty without  Just  oompensatlon,  and  la  valid. 
IMd.  Followed  In  Walter  v.  Pennsylvania,  127  U. 
8.fl9S(82L.ed. 

The  Act  is  to  be  sustained  as  a  valid  exercise  of 
tbe  poUoe  power  of  the  State.  Powell  v.  Pennsyl- 
vania, supra;  Thorpe  v.  Butland  ft  B.  R.  Oo.  f!7  VU 
140;  Com.  V.  Alirer,  ^  Cush.  85;  New  York  City  v. 
Hlln,  Se  IT.  S.  11  PeL  102  (0  L.  ed.  648) ;  License  Cases, 
46  U.  S.  &  How.  604  (12  JL  ed.  206) ;  Munn  v.  Ulloois, 
94  U.  S.  125  (24  L.  ed.  84).  See  State  v.  Haisball,  1 U 
K.  A.  61,  note,  6  New  Eng.  Sep.  914. 04  N.  H.  S48i 

A  complaint  under  Mass.  Btat.  1886,  chap.  SIT. 
I  1,  for  selling  imitation  butter  at  retail  without 
a  label,  need  not  allege  whether  it  was  done  by  the 
person  or  bts  agent.  Com.  v.  Oray  (Hass.}  £8  N.  & 
Rep.  47. 

The  faet  that  a  failure  to  attadi  a  label  to  Imlte- 
tlon  butter  on  sale  of  It  wss  the  result  of  inadver* 
tenoe  and  unintentional  is  no  defense  to  a  proieea' 
Uon  under  Hass.  Stat.  1888,  chap.  817,  •  L 
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In  the  Sale  Thereof"  (Pub.  Laws,  22).  It  is 
admitted  that  this  oleomargarine  was  furnished 
for  food  as  an  imitation  of  batter,  and  that  it 
was  designed  to  take  the  place  of  butter  in  the 
meals  Qxua  scrred.  Mc!tey  and  Spence,  hav- 
ing parlaken  of  the  food  served  to  them,  paid 
«ach  fifty  cents  for  their  meals,  "  including 
said  small  dish  of  oleomargarine,"  which,  bow- 
ever,  for  some  reason  thejr  did  not  eat,  but  car- 
ried same  away,  presumablf  fat  ezamina- 
ti<m.  This  suit  was  brought  to  recover  the 
penalty,  provided  in  the  third  section  of  the 
Act,  for  the  manufacture  or  sale  of  the  pro^ 
hibited  article;  and  the  single  question  for  our 
determination  is,  whether  or  not,  under  the 
facts  stated,  there  was  a  sale  of  the  oleomarga- 
rine within  the  meaning  of  the  Act  referred  to. 

The  purpose  of  the  Act  is  expressed  in 
the  title.  It  is  to  prevent  adultentiou  of 
^iry  products,  and  ^fraad  in  the  sale  there- 
-of,  and  10  protect  the  public  health.  It  ts  plain 
that  the  exact  legislative  intent  was  to  prevent 
the  sale,  and  thereby  prevent  the  use  of  these 
adulterations  and  admixtures,  as  articles  of 
food.  It  was  the  use,  as  food,  and  the  frauds 
perpetrated  upon  the  public  Id  the  sale,  whldi 
was  the  mischief  to  be  remedied,  and  the  Stat- 
ute, of  course,  must  be  construed  with  refer- 
«Qce  to  the  old  law,  the  mischief  and  the  rem- 
-edy.  That  the  food  furnished  to  McRay  and 
8pence,  or  so  much  of  it  as  they  saw  fit  to  ap- 
propriate, was  sold  to  them,  cannot  be  Feason- 
ably  questioned;  when  it  was  set  before  them, 
it  was  theirs  to  all  intents  and  purposes,  to  eat 
all,  or  a  part,  as  they  cbose,  subject  only  to  the 
restaurateur's  right  to  receive  the  price,  which 
itis  admitted  was  promptly  paid.  Theymight 
not  eat  all  of  the  article  set  before  them,  but 
they  had  an  undoubted  right  to  do  so;  and  even 
-assuming  that  the  meal  is  the  portion  of  food 
taken,  in  the  sense  stated,  the  transaction  must 
be  regarded  as  a  sale  wholly  within  the  pur- 
port and  meaning  of  the  Statute.  It  is  certain 
that  the  oleomargarine  composed  a  part  of  the 
meal,  the  price  of  whicb  was  paid,  and  was 
embraced  in  the  transaction  as  an  integral'part 
thereof. 

If  an  unlicensed  keeper  of  a  restaurant  may 
set  before  bis  guests  a  bottle  of  wine  or  other 
intoxicating  liquor,  charging  a  regular  price 
for  the  same,  with  otber  articles  of  food  fur- 
nished, with  liberty  to  lake  much  or  little  of  the 
liquor  as  the  guest  may  choose,  or,  failing  to 
-dtink  it  with  his  meal,  permit  him  to  take  it 
«way  with  him,  then  the  Liquor  Laws  of  the 
Commonwealth  are  of  no  avail,  and  the  license 
to  sell  liquor  is  wholly  unnecessary.  When 
the  liquor  is  thus  furnished  and  paid  for,  it  is 
in  legal  effect  a  sale,  for  the  very  act  has  been 
done  which  it  is  the  policy  of  tne  law  to  pre- 
vent, and  which  it  characterizes  as  a  crime, 
Tiz.,  furnishing  intoxicating  liquors  at  a  price 
which  is  paid.  Bo,  in  this  case,  the  oleomar- 
garine was  furnished  to  the  person  named  as 
food  and  the  price  was  paid.  As  the  learned 
judge  of  the  court  below  well  said,  it  was  not 
given  away,  and  the  fact  that  it  was  not  sold 
separately,  but  with  other  articles  for  a  gross 
sum.  would  not  make  It  less  a  sale.  It  there- 
fore comes  within  the  letter  of  the  law,  and  it 
is  also  within  its  spirit.  If  the  use  of  such 
articles  is  injurious,  it  would  seem  to  be  es- 
pecially within  the  spirit  of  the  Act  to  prohibit 
«L.R  A. 


public  caterers  from  selling  them  to  their 
guests  as  part  of  an  ordinary  meal.  Penal 
atMutes  are  to  be  strictly  coostmed,  but  both 
the  letter  and  the  spirit  of  the  Act  of  1885 
cover  this  case,  and  we  think  the  Judgment 
was  properly  entered. 
Judgment  afflrmed. 

PAWom  Ch.  J.,  dissenting: 

I  am  unwilling  to  be  held  responsible  fcv 
this  judgment  and  therefore  dissent.  I  am 
opposed  to  extending  penal  laws  beyond  their 
plain  and  obvious  meaning.  I  am  of  opinion 
that  the  Act  of  Mav  21,  1^  (Pub.  Laws,  22), 
prohibiting  the  sale  of  the  article  of  food 
known  as  "oleomargarine,"  was  intended  to 
apply  only  to  dealers,  or  persoos  engaged  in 
the  sale  thereof  in  the  line  of  their  bimness. 
When  the  L^lslature  used  tiie  word  "  sale  "  it 
is  Mr  to  assume  that  ft  was  employed  in  the 
sense  in  which  It  is  popularly  understood.  If 
it  was  the  Intention  not  only  to  prohlUt  sales 
of  oleomargarine,  but  also  its  use  as  an  article 
of  food,  or  in  the  preparation  of  food,  by  pro- 
prietors of  eating-houses,  restaurants  and  ho- 
tels, it  was  easy  to  have  said  so  In  express 
terms.  As  the  Act  stands  there  Is  nothing  to 
warn  this  defentteot  that  he  violated  it  by 
placing  oleomargarine  on  his  table  as  an  article 
of  food.  I  am  unable  to  see  how  the  legal  or 
the  popular  meaning  of  the  word  "  sold  will 
support  this  judgment.  A  sale  Is  the  transfer 
of  the  tide  to  property  at  an  agreed  price. 
Story,  Sales.  §  1;  Grevelingv.  Wood,  96  Pa. 
162. 

I  find  nothing  in  the  facts  as  set  forth  In  the 

case  stated  to  justify  the  conclusion  that  there 
was  a  sale  of  the  oleomargarine.  The  two  in- 
dividuals referred  to  entered  the  defendants 
place  of  business  and  ordered  a  meal.  It  waa 
furnished,  but  oleomargarine  formed  no  part  of 
it.  It  Is  true,  there  was  some  of  that  article 
on.the  table;  they  might  have  partaken  of  it. 
but  they  did  not.  When  they  left  they  carried 
the  oleomargarine  away  with  tbem.  This,  In 
my  opinion,  they  bad  no  rigbtto  do.  A  guest 
at  a  hotel  may  satisfy  his  appetite  when  he 
goes  to  the  table;  he  may  partake  of  anything 
that  is  placed  before  him,  but  after  filling  h^ 
stomach  he  may  not  also  flit  his  pockets,  and 
carry  awar  the  food  he  cannot  eat.  This  X 
understand  to  be  the  rule  as  applicable  to  ho- 
tels and  eating-houses  In  this  countrjr,  and  if 
there  is  anything  in  this  case  to  take  it  out  of 
its  operation,  it  does  not  appear  in  the  case 
stated.  The  Illustration  of  the  bottle  of  wine, 
referred  to  in  the  opinion  of  the  court,  does 
not  appear  to  me  a  happy  one.  Surely,  If  the 
proprietor  of  a  hotel  places  a  bottle  of  wine 
before  his  guest,  who  does  not  partake  thereof, 
it  caunot  be  said  that  it  is  a  sale  of  the  wine, 
nor  has  the  guest  the  right  to  carry  it  away. 
He  might  as  well  carry  off  the  table  fur- 
niture. 

It  is  quite  possible,  under  our  construction 
of  the  Act  of  1885  (see  Poieea  v.  Com.  114  Pa, 
245,  6  Cent  Rep.  890),  the  Legislature  may 
have  the  power  to  prohibit  the  use  of  oleomar- 

f;arine  (as  an  article  of  food  In  hotels  and  eat- 
□g-houses,  and  punish  a  landlord  who  places 
it  before  his  guests:  but  this  has  not  yet  been 
done,  and  I  would  not  extend  a  hi^ly  penal 
law  by  hnplicatlon. 
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James  W.  VRXEND,  Appt., 

Crr-Y  OF  PITTSBURGH. 

(....Pa.....) 

1*  Mnnielpal  bonda,  m  tbe  abwtioe  of  any 
proviBton  as  to  the  plaoeof  paymeDt,aze  payabte 
at  the  tveaaorr  of  tiie  munioliwiltr. 

S.  Jnteremt  does  not  nu  after  nutarlty 

on  munlolpol  bonds  which  speotfy  no  place  of 
payment.  If  funds  for  parnmit  are  ^n  pro- 
Ttded  at  tbe  munlelpal  tnaaury;  at  least  In  the 
atMBDoe  of  demand  and  refusal  (|f  parnent.  It 
li  sot  neoessaiT  for  the  munloipalKy  to  seek  out 
the  creditor  and  tender  payment. 

(January  6, 1880.) 

APPEAL  byplaiatiflf  from  a  judgment  of  the 
Court  of  Cfommon  Pleas.  No.  1,  of  Alle- 
gheny County  in  hifi  favor,  but  for  alless  amount 
IhaD  he  claimed,  in  an  actloa  to  recover  tbe 
amount  alleged  to  be  due  on  a  certain  munici- 
pal bond.  JffirtMd. 
The  caae  aaffldently  appears  in  tbe  opinion. 
Mr.  W.  W.  Tkomaon.  for  appellant: 
Where  there  fs  a  contract  to  pay  a  certain 
sum  of  money,  no  certain  place  of  payment 
being  appointed  in  the  contract,  the  debtor,  on 
tbe  matiui^  of  the  debt,  is  bound  to  find  his 
creditor  and  tender  him  the  money  vherever 
he  may  happen  to  be,  provided  he  is  within 
tbe  State. 

AUxhmtaey.  Bamtay,  6  Whart.  884;  BeSha^- 
fer't  EttaU,  9  Serg.  &  R.  265,  266;  Wharton, 
CoDt.  ^  878,  000;  Leake,  Cont.  pp.  8S2,  858, 
855;  Chitty,  Cont.  1067.  1058.  1069;  Chitty, 
Bills,  p.  859;  Bobertt  v.  BeaUy,  2  Pen.  &  W.  71; 
^ewart  v.  Morrow,  1  Qrant,  204;  Howard  v. 
Miner,  SO  Me.  880. 

The  proposition  tbat  municipal  obligatioDs 
are  payable  at  its  treasury,  is  not  sustained  by 
any  authority  outside  of  the  State  of  Illinois. 

See  Dillon,  Mun.  Corp.  §  506;  Allegheny'  v. 
Campbell,  107  Pa.  586. 

The  right  to  Interest  in  PennsTlvania  is  re* 
coverable  by  the  common  law  of  the  State,  in 
the  absence  of  any  express  contract,  when  pay- 
ment is  withheld  after  It  has  become  the  du^ 
of  the  debtor  to  disebarge  the  debt. 

Ditworth  v.Sindeiiing,  1  Binn.  494;  Obermyer 
V.  NiehoU,  6  Binn.  164;  Minard  v.  Seant.M  Pa. 
418;  Perrt  Boyal  v.  Graham,  84  Pa.  426;  Wut 
B^bUe  Min.  Co.  v.  Jmee,  108  Pa.  69. 

Municipal  corporations  are  not  exempt  from 
liability  for  interest  under  tbe  law  of  tbu  State. 

AOegheny  v.  OampbeU,  107  Pa.  585;  Kerr  v. 
(hrry,  106  Pa.  383,  398;  Fidaity  Int.  T.  &  S. 
Dep.  Go.  y.Scrantom,  102  Pa.  887,  891,  894; 
Beaver  Co.  v.  Arm^roti^,^  Pa.  63,  as  explained 
In  North  Pennaylvanva  B.  Co.  v.  Adams,  54  Pa. 
04, 95.  See  also  Walnvt  v.  Wade,  108  U.  S.  695 
(36  L.  ed.  580);  Koakkonong  v.  Burton,  104  U.  S. 
676,  677  (28  L.  ed.  889);  Genoa  v.  Woodruff.  92 
U.  S.  603(28  L.  ed.  686);  Fana  v.  Bowler,  107 
U.  S.  646  (37  L.  ed.  480);  Gapdee  v.  Dvbu^ie, 
68  U.  S.  1  Wall.  206  (17  L.  ed.  525);  Thompton 
V.  Lee  Co.  70  U.  S.  8  WaU.  827  (18  L.  ed.  177); 
Aurora  v.  West,  74  V.  8.  7  Wall.  82.  104,  105 
(19  L.  ed.  42.  60);  Clark  v.  Iowa  City,  87  U.  S. 
30  Wall.  689  (22  L.  ed.  429);  Thomdike  v. 
VniteA  Btatet,  3  Mason,  19,  20;  Langdon  v. 
CaatUton,  80  Yt  286,  306;  HoUingtaorth  t.  De- 


tnil,  8  McLean,  473,  479;  Daniel,  Neg.  Inst, 
g  1614. 

There  is  no  duty  on  the  part  of  tiie  creditor 
to  make  demand  at  the  time  payment  Is  due, 
but  it  is  tbe  duty  of  tbe  debtor  to  have  the 
money  at  the  place,  at  the  very  time  fixed  f<»- 
payment,  and  to  keep  It  there  in  readiness  to 
p^  QDtil  danand  Is  made;  otherwise,  lie  is  at 
once  in  default  and  liable  for  interest. 

2fortA  Penneyltania  B.  Co.  v.  Adams,  64  Pa. 
94;  Walnut  v.  Wade,  108  U.  B.  688.  695,  006  (26 
L.  ed.  526,  580);  Middleton  v.  Boston  Locomotirt 
Works,  26  Pa.  267;  Filler  v.  Beekley,  8  Watts  & 
8.  4S8;  WaOaee  v.  MeOonnell,  38  U.  S.  13  Pet 
186  (10  L.  ed.  95);  3  Daniel,  Neg.  InsC  §  1514; 
Sedgwick,  Damages,  874:  Miller  v.  BatOcef  Or- 
leans, 5  Whart  608;  1  Sutherland,  Damages, 
696. 

Being  in  default,  notice  alone  to  tbe  creditor 
that  he  was  afterwards  ready  to  pav  would  not 
be  sufficient  to  relieve  him  from  tne  pavmeDt 
of  Interest.  It  would  be  bis  duty  to  tender  tbe 
amount  of  the  debt  and  accrued  inteteat  to  tbe 
creditor,  to  stop  tbe  numlng  of  Interest. 

Hummel  t.  Bnmn,  84  Fa.  818;  Wett  Rqmi- 
lie  Min.  Go.  r.  Jones,  108  Pa.  69. 

Mr.  W.  C.  Mortrtaod*  OUtfAUg..  for  ap- 
pellee: 

It  was  the  duty  of  the  holder  to  oresent  thU 
bond  as  tbe  various  instaJIments  fell  due,  and 
demand  payment  therefor,  before  be  could 
maintain  an  action  for  interest  upon  such  ma- 
tured installments. 

Beaver  Go.  v.  Armarong,  44  Fa.  68;  ^Uen  v. 
Lehigh  Coal  *  Nav.  Go.  47  Pa.  83;  Dyer  v.  Cov- 
ington Twp.  10  Pa.  300;  Luzerne  Go.  v.  Day.  2* 
Pa.  141;  AUison  v.  Juniata  Co.  50  Pa.  851; 
Weir  V.  Allegheny  Co.  95  Pa.  418;  Seranton  v. 
Byde  Park  Qas  Go.  102  Pa.  382;  Com.  v.  Lanr 
easier  Go.  Oomrs.  6  Binn.  6',Gom.v.  Philade^ikia 
Co.  Oomrs.  4  Serg.  &  R.  130;  Adams  Exp.  Co. 
y.  Milton,  11  Bush,  4A,  Paul  v.  Nev  York,  7 
Dair,  144. 

Municipal  corporations  are  not  bonnd  to  dis- 
charge their  indeblednesa  elsewhere  than  at 

their  treasuries. 

People  V.  TateweU  Co.  33  BL  147;  Pekin  v. 
Beynotds,  81  BL  S20;  Johnson  v.  Stark  Co.  24 
m.  76;  South  Park  Oomrs.  v.  Dnnlet^,  01  DL 
49:  Chicago  v.  PeopU,  66  HI.  827. 

Interest  Is  not  chargeable  against  tbe  State 
until  a  lawful  demand  of  the  principal  and  a 
refusal  of  payment  by  the  proper  officer  charge- 
able with  tbat  duty. 

People  T.  Canal  Comrs.  5  Denio,  404,  405. 

PMCsoa»  Ch.  J.,  delivered  the  opinion  ot 

the  court: 

This  suit  was  brought  in  the  court  below 
against  the  City  of  Pittsburgh  to  recover  tbe 
amount  due  on  a  bond  given  by  said  City,  and 
payable  1^  installments.  There  was  no  dis- 
pute as  to  the  amount  of  the  bond,  nor  that  the 
respective  installments  were  all  due;  the  ccd- 
tention  was  over  the  question- of  interest  on  tbe 
respective  installments  after  thdr  maturity.  It 
appeaved  upon  tbe  trial  below  tbat  no  demand 
had  ever  been  made  by  the  holder  of  the  bond 
for  payment,  and  tbat  for  a  portion  of  the 
time,  at  least,  the  money  had  been  inovided 
for  Its  payment,  and  was  in  the  dty  treasury. 
Under  these  drcumalances.  the  lewned  judge 
instructed  tbe  jury  as  follows:  "Therefore,  is 
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I  gay,  the  simple  queatioo  Is  this:  Did  the  City 
of  Pittsbai^  provide  the  means  for  the  pay- 
ment of  these  bonds?  If  she  did  before  the 
maturity  of  the  bonds,  that  Is,  b^  the  maturity 
of  the  last  payment,  then  the  interest  would 
stop  from  that  date,  and  you  will  fix  the  time 
when  that  proviaion  was  made.  As  I  have 
-said  before,  the  evidence  does  not  satisfy  me 
that  a  provision  was  made  before  1880.  It  is  a 
question  of  fact,  however,  for  you,  and  you 
win  tx  the  time  and  allow  interest  on  the  in- 
stallment from  the  time  it  came  due  up  until 
the  time  that  you  find  that  the  City  had  pro- 
vided for  the  [nyment  of  the  bonds.  That  is 
Alt  the  interest  toe  plalotilf  Is  mtitied  to  In  my 
judgment." 

This,  and  other  instructions  of  like  tenor, 
were  assigned  In  error  here.  The  contention 
of  the  plaintiff  Is,  that  a  municipal  corpora- 
tion, tike  an  individual,  must  seek  out  its  cred- 
itor, if  it  desires  to  stop  interest,  and  tender 
bim  the  money  due.  If  this  oontention  is  well 
founded,  the  effect  of  it  will  be  to  work  a  re- 
volution in  the  mode  of  transacting  business 
with  such  munidpaliUes.  Singular^  enough, 
the  preclBe  point  does  not  appear  to  nave  been 
decided  in  this  State,  yet  there  are  plenty  of 
dicta  scattered  through  our  books  which  plainly 
show  tiie  bent  of  the  judicial  mind. 

In  the  case  of  Luteme  Co.  v.  Dap,  28  Pa.  141, 
it  was  said  bv  this  court:  "When  a  legal  claim 
is  presented  for  payment,  it  is  the  duty  of  the 
commissioners  to  draw  their  warrants  for  pay- 
ment If  this  is  refused,  or  the  order  is  not 
when  demanded,  a  suit  will  lie  against  the 
connty;  but  until  demand  is  made,  neither  the 
commissioners  nor  the  county  are  In  defanlt, 
find  without  it  a  suit  cannot  be  maintained." 

And  in  AlUton  v.  Juniata  Co,  60  Pa.  851,  it 
was  held  that  the  holder  of  a  county  warrant 
or  order  cannot  recover  interest  even  after  de- 
mand and  nonpayment  for  want  of  funds.  It 
is  true  these  cases  were  put  partly  upon  the 
ground  that  such  orders  are  ndtber  bills,  notes, 
checks  nor  contracts,  nor  even  a  satisfaction  of 
the  original  Indehtedness.  Had  the  action  been 
upon  such  original  Indebtedness,  ss  was  said  in 
V.  Co9%i^ton  Tup.  19  Pa.  300,  court 
could  decide  whether  it  was  a  case  for  the  al- 
lowance of  interest  or  not 

In  EmUn  v.  Leh^h  Chal  &  Sat.  Co.  4?  Pa. 
76,  it  was  said  by  Jiutice  Read,  in  discussing 
the  general  rule  upon  the  allowance  of  Inter- 
est: "There  are,  however,  exceptions  to  the 
general  rule,  as  in  the  case  of  banks,  who  are 
uie  debtors  of  their  depositors,  and  of  trustees, 
who  have  not  failed  in  the  discharge  of  their 
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trusts.  And  we  must  undoubtedly  add  the 
cases  In  which  the  United  States  and  the  sev- 
eral States  have  been  pnipared.to  pay  their 
loan-holders  when  their  loaos  fell  due,  of 
which  it  Is  tbelr  practice  to  notify  their  cred- 
itors beforehand.  .  .  .  The  result  is,  that  these 
debts  are  payable  at  a  fixed  period,  at  which 
time  and  place  the  loan-holder  Is  to  present  his 
evidence  of  debt  and  receive  payment  Wheth- 
er be  does  or  not,  interest  stops  from  that  mo- 
ment." 

The  point  decided  in  that  case  was  that  the 
Lehigh  Coal  and  Navigation  Company  was 
not  bound  to  seek  its  creditor  In  a  foreign  coun- 
try, and  make  a  tender,  in  order  to  stop  pay- 
ment In  the  State  of  Illinois  it  has  been  re- 
peatedly decided  tluU  munidpal  corporations 
are  not  bound  to  discharge  their  indebtedness 
elsewhere  than  at  tbeir  treasuries.  Pekin  v. 
Seynoldt.  81  111.  629;  I^opie  v.  Tasetedl  Co.  23 
111.  147;  Johnton  v.  Stark  Co.  24  111.  7S;  South 
Park  Comn.  v.  Dunlevy,  91  III.  49. 

It  must  be  conceded  that  this  is  the  rule  ap- 
plicable to  the  United  States  and  to  the  several 
States.  And  the  rule  does  not  depend  upon 
the  fact,  alone,  that  in  such  instances  no  suit 
would  lie.  It  rests  upon  the  tnoader  ground 
of  public  policy  and  public  convenience,  and 
the  further  reason,  that,  as  to  all  municipal 
organizations  or  governments,  the  municipal 
tr^ury  la  the  recognized  place  wbere  all  claims 
against  it  shall  be  paid.  This  rule  has  been 
recognized  by  common  oonsent  by  eveiy  per- 
son and  in  every  place.  The  reason  of  it  ap- 
^es  with  equal  lorce  to  a  city  as  to  a  State. 
The  only  difference  between  them  Is  that  one 
can  be  sued,  the  other  cannot.  It  would  en- 
tail intolerable  inconvenience  if  the  rule  were 
otherwise.  The  bonds  of  some  munidpal  cor- 
porations are  largely  held  in  every  State  in  the 
Union,  and  in  nearly  every  nation  abroad.  It 
is  impossible  In  many  instances  for  such  cor- 
poraUons  to  know  their  creditors  or  whcve  they 
reside.  To  hold  that  they  must  find  them  and 
tender  the  amount  of  their  debt  before  interest 
could  be  stopped,  would  entail  endless  con- 
fusion and  do  no  practical  good.  Their  otdl- 
gations  are  as  much  payabw  at  their  treasury 
as  if  so  "nominated  In  the  bond,"  and  it  U  so 
understood  by  all  who  deal  with  them. 

We  regard  the  Instracdons  of  the  court  be- 
low as  favorable  to  the  platntlfr  as  be  was  en- 
titled to. 

There  is  nothing  in  the  remaining  specifica- 
tions of  error  which  requires  dlscumon. 
Judgmint  affirmed. 


KENTUCKY  COUBT  OF  APPEALS. 


Elisabeth  B.  WILLIAHB,  Appt., 

V. 

E.  P.  WILLIAMS. 

(....Kr.....l 

A.  widow**  rigbt  to  dower  is  not  barred 

by  advene  posbobbIdu  <rf  the  i»opertr  bj  a  third 
partT  duiinv  bee  husband's  lUetlme,  though  It 
ooDtinues  for  a  period  sullloleiit  to  defeat  his 
title. 
4L.R.A. 


Otooember  U,  1886.) 

APPEAL  by  pliUntiff  from  a  judgment  of 
the  Chancery  Court  for  Pendleton  County 
in  favor  of  defendant  in  an  action  to  enforce 
an  alleged  dower  right  in  certain  lands.  Be- 
verted. 

The  facts  suffldently  appear  in  the  (^nloo. 
Metart.  Donghertif  •  Boner  and  C.  H. 
Xiee  for  appellant. 
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Degl, 


Mmn.  M.  M.  Jk  O.  A.  Rardln  and 
0'Har»  *  Bryma  for  appellee. 

Holt.  J.,  delivered  the  opinion  of  the  court: 
Pope  WiUianu  died,  intestate,  in  1884,  the 
owner  of  a  considerable  tract  of  land,  and  leav- 
Inff  nine  children  as  his  heirs.  One  of  them, 
Felix  Williams,  married  tiie  appellant,  Eliza- 
beth B.  Williams,  in  1889.  The  testimony 
does  not  clearly  show  a  division  of  the  land 
among  the  heirs,  but  it  is  probable  one  was 
had  in  1U42  or  1843.  It  is  claimed  that  the  ap- 
pellant and  het  husband  sold  his  interest  in  or 

gortion  of  the  land,  in  184S  or>  1844,  to  their 
roiber-in-law,  one  Byrd,  and  he,  in  1846  or 
1846,  to  the  appellee.  E.  P.  Williams.  The 
latter,  and  those  claiming  imder  him,  have  had 
the  actual  possession  of  it  ever  since  his  pur- 
chase, claiming  it  as  their  own.  Felix  Wil- 
liams died  July  27,  1888;  and  the  appellant,  as 
his  widow,  brought  this  action  of  July  81, 
1886,  to  recorer  dower  in  the  land.  The  three 
reqiurites  to  entitle  her  to  it  at  common  law 
are  shown;  to  wit,  the  marriage,  seisin  by  the 
taosband,  and  beneficially  so,  during  the  cover- 
ture, and  his  death.  Unless,  therefore,  she  has 
in  some  legal  mode  been  devested  of  the  ri^t, 
she  is  entitled  to  relief. 

The  appellee  defends  upon  the  ground  that 
she  and  ber  husband  sold  and  conveyed  the 
land  to  Byrd,  and,  if  not,  that  then  the  adverse 
poesession  for  so  long  a  time  bars  a  recoveir 
by  her.  No  writing  evidencing  any  sale  u 
produced.  There  is  no  deed  of  record,  and 
search  has  been  made  at  the  proper  places,  and 
inquiry  of  the  proper  persons,  and  none  found. 
We  cannot  doubt,  however,  but  what  the  hus- 
band, at  the  time  named,  sold  his  portion  of 
the  land.  All  the  circumstances  say  so.  He 
remained  near  the  land  until  1889,  and,  long 
after  his  removal  from  the  State,  returned  to 
its  vicinity  for  a  protracted  visit.  During  all 
this  time  be  knew  his  portion  of  the  land  was 
adversely  held  and  claimed;  and  yet,  from  the 
time  when  it  is  claimed  he  sold  to  Byrd  until 
his  death,  be  never  set  up  any  claim  to  it  We 
cannot  presume,  however,  that  a  deed  was  exe- 
cuted by  the  appellant  None  is  produced,  or 
shown  to  have  been  executed  by  her;  and,  un- 
less this  was  done,  and  it  recorded,  her  then  in- 
choate right  of  dower  did  not  pass,  although  a 
sale  was  made  by  the  husband.  She  testifies 
that  she  never  joined  in  any  deed,  and  never 
knew  of  any  sale  of  the  land.  One  witness 
■ays  she  told  him  that  they  (her  husband  and 
herself)  had  sold  and  conveyed  it.  He  is,  how- 
ever, interested  adversely  to  her  In  this  litiiga- 
tion,  and  is  contradicted  by  ber. 

Not  having  parted  with  ber  right,  is  she  now 
prevented,  by  lapse  of  lime,  from  assorting  it  ? 
This  state  of  case  is  presented;  The  appellee 
asserts  a  sale  by  the  husband  and  wife.  The 
appellant  denies  it;  and  it  is  urged  in  argument 
for  the  appellee  that,  if  her  denial  be  true,  yet 
she  cannot  recover,  because  of  the  adverse 
boldinff  of  the  land  for  over  forty  ^ears.  In 
short,  if  she  conveyed,  she  has  no  right;  but, 
even  If  she  did  not,  and  ber  version  be  true, 
then  limitation  defeats  her.  The  last  question 
remains  to  be  considered. 

Article  1,  chap.  71,  of  the  General  Statutes, 
[vovides:  "Section  1.  An  action  for  the  re- 
CDTery  of  real  property  can  only  be  brouj^t 
6L.R.A. 


within  fifteen  years  after  the  right  to  institute 
it  first  accrued  to  the  plaintiff,  or  to  the  person 
through  whom  be  claims.  Sec.  2.  If,  at  the 
time  the  right  of  any  person  to  brinir  an  action 
for  the  recovery  of  real  property  first  accrued, 
such  person  was  an  infant,  nuuried  woman,  or 
of  unsound  mind,  then  such  person,  or  the 
person  claiming  through  him,  may,  though 
the  period  of  fifteen  years  has  expired,  bring 
the  action  within  three  years  after  the  Ume 
such  disability  is  removed.  .  .  .  Sec.  4.  The 
period  within  which  an  action  for  the  recovery 
of  real  property  mav  be  brought  shall  not  in 
any  case  be  extended  beyond  wirty  years  from 
the  time  at  which  the  right  to  bruig  an  action 
first  accrued  to  the  puinttff,  or  the  person 
through  whom  he  claims,  fay  reason  of  any 
death,  or  the  existence  or  continuance  of  any 
disabili^  whatever." 

Mani^tly,  neither  the  three  nor  fifteen  nor 
tbefthlrtyyears'  Statute  applies  to  the  appellant's 
claim.  It  is  true,  she  anes  to  recover  a  freehold 
estate,  and  that  the  right  of  dower  is  a  nrbt  to 
real  property.  Ando'aon  v.  SterriU,  79  Ky. 
499. 

Her  right  is  only  inchoate,  however,  where 
marriage  and  seisin  in  the  husband  concur.  It 
is  consummated  at  his  death.  During  his  life 
she  has  only  a  mere  shadowy  expectancy,  or 
future  contingent  interest  No  ri^t  of  ac- 
tion accrues  to  her,  as  it  is,  until  his  death. 
It,  of  coune,  never  did  accrue  to  the  hns- 
band;  and  therefore  the  limitations  provided 
by  the  sections  of  the  Statute  above  cited  do 
not  apply  to  the  case  in  hand,  or  forbid  a  re- 
covery. 

It  la  urged,  however,  that  the  adverse  hold- 
ing against  the  husband  had,  befwe  hla  death, 
continued  so  long  as  to  extinguish  his  title; 
and  that,  as  be  was  barred  of  a  recovery  ]ioag 
before  bis  death,  therefore  the  widow  cannot 
be  endowed.  Waiving  the  undoubted  fact 
that  the  appellee  claims  through  the  husband 
of  the  appellant,  we  will  consider  whether  an  ' 
adverse  holding,  so  long  continued  before  the 
husluuid's  death,  hut  not  before  the  marriage, 
as  to  vest  the  disseisor  with  a  liffht.  and  toU 
the  husband's  right  of  entry,  will  defeat  the 
wife's  claim  to  dower.  Upon  first  thought, 
one  might  suppose  it  would  do  so.  The  wife 
is,  however,  endowable,  under  our  law,  not  of 
what  the  husband  may  be  seised  of  in  fee  simple 
at  his  death,  but  of  any  real  estate  so  held  by 
him  at  any  time  during'  the  coverture.  The 
Statute  says:  '  'After  the  death  of  the  husband,, 
the  wife  shall  be  endowed  for  her  life  of  one 
tbird  of  the  real  estate  of  which  he,  or  anyone 
for  his  use,  was  seised  of  an  estate  in  fee  simple 
at  any  time  during  the  coverture,  unless  her 
right  to  such  dower  shall  have  been  barred, 
forfeited  or  relinquished."  Gen.  Stat  chap.  52, 
art  4,  8  2. 

The  dower  estate  arises  in  perfection  at  the 
death  of  the  husband.  It  relates  back,  bow- 
ever,  by  virtue  of  the  inchoate  right,  and  em- 
braces  any  real  estate  beneficially  held  by  him 
in  fee  simple  at  any  time  during  the  coverture. 
The  wife  cannot  be  heard  until  she  becomes  a 
widow;  and  the  law  is  unwilling  to  make  the 
silence  of  a  party  deprive  ber  of  a  lieht  when 
it  at  the  same  time  forbids  her  to  speak. 

The  Statute  of  Limitations  Is  founded  upon 
the  idea  that  if  one  has  a  right,  and  n^lecta  to 
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avftfl  himself  of  the  remedy  vhleh  the  law 
affords  within  the  time  limited,  it  Is  to  be  pre- 
sumed that  he  has  abandoned  the  right.  It 
would  be  unreasonable  to  devest  the  wife  of 
her  inchoate  rigbt  of  dower  for  non-action, 
wben  she  has  no  power  to  protect  or  save  it, 
and  ia  ffuiUy  of  no  lacbea.  If  so,  she  would 
sofler  rrom  silence  enjoined  hy  law.  This 
would  he  paradoiiml.  LImltaUon  cannot 
justly  run  against  her  ri^t,  because  every 
such  statute  rests  for  its  existence  upon  the 
laches  of  the  party  to  be  affected  by  it.  From 
itsearliest  history,  theconimon  lawnas  favored 
the  right  of  dower,  because  it  is  necessary  to 
the  support  of  tbe  widow,  and  the  nurture 
of  h^  children.  It  will  not,  therefore,  admit 
of  its  defeat  ^by  the  acts  at  laches  of  the  hua- 
hand. 

1  Waahb.,  Real  Prop.,  ed.  1862,  p.  318,  saya: 
"So  far  as  the  Statuteof  Limitations  grows  out 
of  the  supposed  right  to  presume  a  title  from 
lonff  adverse  enjoyment  by  the  person  In  poe- 
aesBion.  it  could  not  well  apply  to  the  case  of 
dower,  dnce,  upon  the  dea^i  oif  the  hosband, 
the  wife  is  not  seised,  nor  has  she  a  right  of 
entry."  Again,  on  page  356:  "At  common 
law,  tbe  moment  ber  coverture  and  ber  hus- 
band's seisin  concur,  she  acquires  a  right  which 
nothing  but  ber  death  or  ber  volunta^  act  can 
defeat,  unless  it  be  by  an  exercise  of  aoTer- 
eignty,  by  the  forma  of  the  law,  in  appropriat- 
ing Uie  estate  of  the  husband  to  a  public  use. 
No  advene  poaseBslon,  tberefm«,  as  against 
her  hasband,  howeTer  long  continued,  can 
afFect  tier  right  to  recover  dower  after  his  de- 
cease." He  18  anstained  fn  this  view  botb  by 
decision  and  other  text- writers. 

The  same  rule  will  be  found  more  fully  laid 
down  in  2  Scribner,  Dower.  570.  It  is  there 
declared  that  an  adverse  occupation  of  the 
premises  during  the  life  of  the  husband  cannot 
affect  the  lijghts  of  the  widow;  that  she  cannot 
^   be  pr^udlcM  t>y  his  laches,  nor  ber  inchoate 
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right  affected  by  his  act  or  that  of  a  third  per- 
son. 

In  the  case  of  Durham  v.  Angitr,  20  Me.  242, 
there  had  been  an  adverse  holding  for  over 
twenty  years  before  tbe  busband's  death,  and 
the  widow  was  allowed  dower.  The  court,  in 
its  <^>lnion,  says:  "14or  can  the  n^lect  of  the 
husband  to  enter  during  his  life  destn^  the 
ri^t  of  his  widow." 

Tbe  case  of  Hart  v.  MeCoUum,  28  Ga.  478, 
LB  to  the  same  effect.  There  the  husband  had 
been  disseised  for  about  twenty-three  veara  at 
the  time  of  his  death,  but  the  court  said:  "The 
mere  failure  of  the  husband  to  sue  for  lands, 
of  which  he  was  once  legally  seised  during 
coverture,  until  the  Statute  of  Limitations  at- 
taches as  against  him.  does  not  exclude  the 
wife's  right  to  dower  in  eatd  lands, — a  right 
which  she  may  assert  when  she  becomes  dis- 
covert." , 

In  Moore  v.  Brott,  8  N.  H.  126,  the  same 
rule  was  applied,  and  we  bave  not  been  able, 
after  a  careful  investigation,  to  find  any  coun- 
ter authority. 

The  case  of  Eawkina  v.  Page,  4  T.  B.  Hon. 
186,  so  far  as  it  relates  to  this  question,  merely 
decides  that  where  tbe  huaband,  by  adverse 
possession,  has  acquired  tbe  right  to  land,  his 
widow  is  entitled  to  be  eodow^. 

The  Cnse  now  presented  is  unlike  that  offa 
husband  selling  tbe  wife's  land.  In  aucfa'-'a 
case,  she  may  sue  at  once.  Nor  is  it  one  where 
tbe  disseisor^  right  by  adverse  posaeBslon  to 
the  husband's  land  becomes  perfect  before 
marriage,  and  the  husband  therefore  has  no 
title  at  any  timeduring  the  coverture;  but  It  Is 
one  where  the  huaband  was  seised  in  fee  simple 
during  the  coverture,  and  tbe  right  of  tbe  wife 
has  never  been  "liarred,  forfeited  or  relin- 
quished." She  la  therefore  entitled  to  dowa; 
and  the  Judgment  it  aeeordingly  reeersed,  and 
Mvse  remanded  for  further  proeeedingt  eonttet- 
ent  with  thie  epCniem. 


INDIANA  SUPREME  COURT. 


William  WRIGHT,  Appt., 
e. 

Theodore  E.  GRIFFITH  et  al. 

K  Ina.  ) 

1.  Notice  of  atseeptajiee  of  m,  puumnty 

in  an  order  to  let  tbe  ffuarantor's  daugfater  "have 
what  goods  she  wants"  Is  not  necnaarr,  where  It 
was  given  aftOT  a  refusal  of  credit  to  her. 
8.  An  ordw  to  let  a  peraon  "Imve  whe.t 
flfoods  ahe  wanta,"  and  sgreelng  to  "stand 
good  for  the  moner  and  aettlethe  blUs,"  Is  a  con< 

(Jannarr  18,  UOO.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Randolph  County  in 
favor  of  plaintiffs  in  ac  action  upon  an  alleged 
guaranty.  Affirmed. 


Non.--8ee  National  Ezobasge  Bank  v.  Gay.  4 
L.  R  A.  US,  not*,  n  Conn. »!. 

QiuaA. 


Tbe  facts  are  fully  stated  in  the  opinion. 

Mr.  Theodore  Sbockner*  for  appellant: 

When  tbe  guaranty  ia  an  oner  to  become  re- 
sponsible for  a  credit,  which  may  or  may  not 
be  given  to  another,  at  the  option  of  the  party 
to  whom  the  application  for  tiie  credit  is  made, 
the  gaarantor  must,  within  a  reasonable  time, 
be  notified  of  the  acceptance  of  the  guaranty. 

Edmontton  v.  J>rake,  80  U.  8.  6  Pet.  834  (8 
L.  ed.  251);  Douglass  v.  Eeynoldg,  82  U.  S.  7 
Pet.  118  (8  L.  ed.  626);  Lee  v.  Deck,  86  U.  8. 10 
Pel,  482  (9  L.  ed.  508);  Adams  v.  Jones,  87  U. 
S.  13  Pet.  207  (9  L.  ed.  1058),  and  the  cases 
there  cited;  Brandt.  Bur.  p.  222. 

A  party  giving  a  letter  of  guaranty  haa  a 
rigbt  to  know  whether  it  Is  accepted,  and 
whether  the  person  to  whom  it  Is  addressed 
means  to  give  credit  on  tbe  footing  of  It  or  not. 

McCollum  V.  Gushing,  22  Art.  540.  See 
Oaka  V.  WeOer,  18  Vt.  106:  Kellogg  v.  Stock- 
ton, 29  Pa.  460. 

Where  the  obligation  assumed  by  the  princi- 
pal is  not  only  uncertain  in  amount  within  a 
fixed  limit,  bat  Is  unlimited,  and  for  an  uncer- 
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tain  dme,  notice  of  tbe  acceptance  of  the  guar- 
anty fOiould  be  given  the  guarantor  within  a 
reasonable  time,  and  such  notice  should  at  least 
be  approximately  certain  as  to  the  amount  of 
the  principal's  indebtedness  for  which  the  guEir- 
antor  is  collaterally  liable. 

Wade,  Notice,  §  424.  See  Parsons,  Cont. 
p.  14;  Dutuan  v.  Beller,  Itl  ti.  C.  94;  King  T. 
BaUermm,  18  R  1. 117;  Brandt,  Sur.  §  184. 

The  communication  pleaded  was  a  mere 
proposition,  and  until  it  was  accepted,  and  no- 
UC8  of  that  fact  given,  the  minds  of  the  parties 
Itad  not  met,  and  there  was  no  contract. 

See  Nm  Haven  (Jo.  Bank  t.  MUcheli,'!^ 
Conn.  206. 

Mettrt.  S.  R.  Bell  and  J.  B.  Rom,  for  ap- 
pellees: 

Thifl  writing  constituted  an  absolute  and  com 
plete  guaranty,  and  in  aiK^  case  no  notice  of 
acceptence  is  necessary  and  none  need  be  al- 
le^d  in  the  pleading. 

Parsons,  Cont.  479;  2  Story,  Cont.  §  1188; 
Kline  Y.  Baymtmd^tQlnA.21\x  Glayy.Sdger- 
ion,  19  Ohio  St  649;  Ca»ile  t.  Eickig,  6  West. 
Bep.  818,  44  Ohio  St  4»0;  Jaekaon  t.  Yandea. 
7  Blackf.  526;  Studabaker  t.  Godff,  54  lad. 
«66. 

Where  an  offer  to  guarantee  is  abe(^ute,  and 
contains  in  itself  do  intimation  of  desire  for 
specific  notice  of  acceptance,  it  may  be  aup- 
posed  that  tbe  offerer  has  a  reasonable  knowl- 
■edge  that  his  guaranty  is  accepted  and  acted 
upon,  unless  he  is  informed  to  the  contrary. 

S  I^nons,  Cont.  p.  14.  See  Douglas$  r. 
Holland,  24  Wend.  86;  Smith  t.  Dann,  6  Hill, 
-648;  Union  Bank  v.  Co$ter,  3N.T.  212;  Bright 
T.  MeKnight,  1  Sneed,  168;  Mavnardv.  Mone, 
S6  Vt.  617;  Cooke  v.  Ome,  87  III.  186;  Dicker- 
■aon  T.  Derriek$on,  89  111.  S74;  Sandert  v.  Eteh- 
4rmm,  86  Oe.  404;  Davit  v.  Wellt,  104  U.  S.  1S9 
(86 L.  ed.  686);  Furtt  AB.  Jfi'y.  Co.  v.  Bla&k, 
111  Ind.  808,  lowest.  Rep.  248;  S<w«t.  Hyatt, 
S4  Ala.  489;  iFardv.  Wifwn.  100  Ind.  52. 

In  regard  to  the  subject  matter,  a  guaranty 
to  cover  goods  supplied  to  a  certain  amount, 
without  restriction  of  time,  continues  until  re- 
Toked. 

S  Parsons,  Cont.  p.  20;  UeeU  v.  TF«fI«,  2 
Campb.  418;  Broom  v.  Batchdor,  1  Hurlst.  & 
N.  255;  EotdikiM  v.  Bamee,  84  Conn.  27; 
Grant  v.  Bidtdale,  2  Harr.  &  J.  186;  Gate 
T.  MeEee,  18  N.  Y.  382. 

The  guaranty  made  by  appellant  in  this  case 
was  a  continuing  guaranty,  binding  upon  him 
until  he  in  some  way  limited  hia  liability. 

Biaodt  But.  §g  180-184;  2  Am.  Lead.  Cas. 
pp.  44, 180-187;  BoOine  T.  Mvrphp,  46  Ho.  57; 
Crittenden  v.  Fitke.  46  Mich.  70;  Bapetye  v. 
Bailey,  5  Conn.  149;  FtUovx  v.  Prentice,  8 
Denio,  612;  Lowe  v.  Beekwith,  14B.  Mon.  184; 
Scott  V.  Myatt,  34  Ala.  489;  Olark  v.  Burdett, 
3  Hal!  (N.  T.)  197;  Grant  v.  I^dtdale,  eupra. 

Words  uncertain  are  to  be  accepted  in  the 
strongest  sense  against  the  party  usmg  them. 

Shinev.  GentralSav.  Bank.lOMo.  Bailey 
T.  Larehar,  5  R.  I.  580;  Ward  v.  Wilson,  100 
Ind.  66;  2  Parsona.  Coot  S09;  Maeon  v. 
Pritehard,  lS£ast,  327. 

Mitchell*  Ch.  J.,  deUvered  the  oidnlon  of 
the  court: 

AfiUw  open  a  writing  tn  the  following 
worda: 
«  L.  B.  A. 


Union  City,  Ind.,  Man:h  17th,  '82. 

Heasrs.  Orifflth  Brothers; 

Please  let  my  daughter,  Mrs.  W.  E.  Head- 
ington,  have  what  goods  she  wants,  and  I  will 
stand  ffood  for  the  money  to  settle  tbe  bills. 
You  will  find  the  pay  part  all  ri^t  with  her.  I 
think.   Yours  truly.  Wm.  Wri^t. 

The  oneations  preaented  arise  on  the  com- 
plaint, the  material  averments  of  which  are  to 
the  effect  that  Mrs.  Headington  applied  to  tbe 
plaintiffs  to  purchase  millinery  gooda,  and  that 
the  plaintiffs  declined  to  furnish  tbem  to  her 
on  credit;  that  thereupon^  in  consideration  that 
they  agreed  to  aell  and  deliver  to  ber  from  time 
to  time  on  credit  such  goods  and  merchandlae 
Bs  she  might  require  in  her  buainees,  tbe  de- 
fendant, her  father,  by  the  contract  above  set 
out,  promised  and  agreed  to  pay  for  the  spods 
so  to  be  fximisbed.  It  is  averred  that,  relying 
upon  tbe  agreement  so  made,  tbe  plaintiffs 
from  time  to  time  sold  and  delivered  to  Mrs^ 
Headington  goods  and  merchandise  to  the 
amount  of  92,264.56,  and  that  there  remains 
due  them  on  aocount  thereof  $426.76,  for  which 
they  pray  Judgment  against  toe  defendant 

It  18  contended  that  the  complaint  fails  to 
state  a  cause  of  action,  because  it  contains  no 
allegation  that  the  plaintiffs,  within  a  reason- 
able time  after  receiving  the  conimunicatioa 
above  set  out,  notified  tbe  defendant  of  tike  ac- 
ceptance of  tbe  proposal  or  directiini  ther^ 
contained.  The  rule  is  abundantly  maintained 
which  requires  that,  upon  an  offeror  mere  pro- 
posal to  become  responsible  for  credit,  which 
may  or  may  not  be  extended  to  another,  tbe 
person  making  the  order  must  be  notified  with- 
in a  reasonable  time  of  its  acceptance,  in  order 
that  he  may  be  held  as  a  ^arantor.  This  is  so 
upon  tbe  familiar  principle  that,  while  tbe 
proposition  remains  p^ding,  without  notice  of 
acceptance,  simultaneous  concurrence  of  mind 
essential  to  the  completion  of  a  contact  has 
not  taken  place.  Furet  &  B.  Vfy.  Co.  v.  Blodt. 
Ill  Ind.  308,  and  cases  cited;  Powere  v.  Bum- 
crate,  12  Ohio  St.  278;  Brandt,  Sur.  g  157. 

"A  mere  offer,"  aa  has  often  been  said,  "not 
accepted,  is  not  a  contract,  and  a  mere  mental 
acceptance  of  a  proposition,  not  communicated 
to  the  party  to  be  charged,  is  not  an  acceptance 
at  all  in  the  eye  of  tbelaw."  KdJogg  v.  Stoek- 
ton.  29  Pa.  «0;  Walker  v.  Forbes.  25  Ala.  139. 

Where,  however,  the  delivery  of  the  guar- 
anty is  not  a  mere  incipient  step  in  the  tnuisac- 
tion.  but  is  in  fact  a  part  or  the  consummation 
of  tbe  oontntct  to  which  It  is  coUatexal,  tbe  ac- 
ceptance of  tbe  guaranty,  and  the  perfwmance 
of  the  consideration  upon  which  it  rests,  are 
ail  that  are  essential  to  make  tbe  contract  com- 

flete  and  enforceable.   Snyder  t.  (HiOe,  112 
□d.  298,  and  cases  cited;  Dattt  T.  WeUt,  104 
U.  S.  169[26L.ed.  686]. 

As  has  been  well  observed,,  howenr.  *'cm 
must  be  takoi  In-all  cases  to  mark  the  distinc- 
tion between  a  consummate  and  pofect  guar- 
anty and  a  mere  proposal  or  offer  or  tender  of 
a  guaranty,  which  must  be  accepted,  and  tbe 
acceptance  notified  to  the  makra',  and  his  final 
assent  to  the  engagement  beobtained,  ere  it  can 
become  a  perfect  and  concluded  oontnct"  8 
Addison.  Cont.  %  1116. 

Mrs.  Headington.  so  it  la  averred  In  the  com- 
plaint, applied  to  tbe  plainUlb  to  purchaae 
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oo  credit.  The  application  was  decliued. 
follow«d  the  letter  of  her  father,  in  which 
he  requested  them  to  let  her  have  what  goods 
die  wanted;  adding.  "I  will  Btaod  good  for  the 
money  to  settle  the  bitb."  Thereupon,  in  reli- 
ance upon  the  promise  contained  in  the  letter, 
goods  were  fumlBhed  as  requested.  The  letter 
was  therefore  not  a  mere  overture  or  proposi- 
tioD.  It  was  theflnalcoastUQmatlonof  a  pend- 
ing arrangement,  in  pursoance  of  which  the 
wnter'a  daughter  waa  furnished  with  goods. 

When  the  contract  of  guaranty  is  executed 
contemporaneously  with,  and  aa  a  part  of,  the 
consideration  for  the  contract  or  transaction 
guaranteed,  the  law  imputes  notice  to  all  the 
parties  immediately  related  to  the  trausaction 
of  its  character  and  extent,  and  no  further  no- 
tice of  the  acceptance  of  the  guaranty  is  re- 
quired. Furatdk  B.  Mfg.  Co.  v.  Black,  aupra; 
Brandt,  Sur.  §  164;  Patpe  v.  Fnrker.  8  Gray,  211. 

Moreover  it  is  an  established  rule,  applicable 
to  cases  like  the  present,  that  if,  upon  a  fair 
construction  of  the  Instrument,  it  appears  to  be 
the  personal  undertaking  of  the  guarantor  to 
pay  for  goods  sold,  or  to  be  sold,  to  a  third 
person,  it  will  be  regarded  asanabsoluieprom- 
ue  or  (inclusive  guaranty,  which,  when  acted 
oo,  makes  the  promisor  immediately  liable,  and 
no  notice  is  necessary  to  the  acceptance  of  the 
guaranty.  Ward  v.  Wilson,  100  lad.  52;  Kline 
T.  Raymond,  70Ind.  271;  Willtv.BoM,  77Ind. 
1;  BirdMllv.  ffeaeoek,SSi  Ohio  St.  177;  Wise 


T.  MiOffr,  45  Ohio  St.  888,  11  West  Rep.  640; 
Pomrs  V.  ButneraU,  tupra;  Douglau  v.  How- 
land,  24  Wend.  SS;  Brandt,  6ur.  §  167. 

The  contract  involved  in  the  present  case  Is 
a  direct  engagement  to  pay.  The  language  is, 
in  effect:  "Let  my  daughter  have  what  goods 
she  wants,  and  I  will  pay  the  bills."  As  was 
said  in  Smith  v.  Dann,  6  Hill,  648,  a  case  paral- 
lel with  the  present:  "But  here  the  undertak- 
ing was  absolute,  and  the  defendant  said  to  the 
plaintiff,  in  substance:  'If  you  deliver  the 
goods,  I  will  guaranty  the  payment.'  Wecan- 
not  add  a  condition  that  the  defendant  shall 
have  notice.  He  should  have  provided  for 
that  himself  in  the  proposal  made  to  the  plain- 
tiffs." Seott  V.  Mi/ati,  24  Ala.  489;  Union  Bank 
V.  Coster,  8  N.  T.  m. 

According  to  its  terms,  the  guaranty  is  not 
only  absolute,  but  it  is  continuing.  There  is 
nothing  in  the  letter  to  indicate,  or  from  which 
the  inference  can  arise,  that  the  liability  of  the 
guarantor  is  to  be  restricted  to  a  single  transac- 
tion. On  the  contrary,  the  language,  which 
need  not  be  repeated.  Indicates  that  snccesalve 
bills  were  contemplated.  The  rule  la  that,  un- 
less the  words  in  which  the  guarauty  la  ex- 
pressed fairly  imply  that  the  liability  of  the 
guarantor  is  to  be  limited,  it  continues  until  the 
guaranty  is  revoked.   Brandt,  Sur.  §§  ISS,  184. 

As  we  have  seen,  the  language  here  is  with- 
out limitation.    We  find  no  error. 

Judgment  affimned,  teith  costs. 


Then 


COLORAIX)  SUPREME  COURT. 


Lorenzo  D.  HERR,  PIff.  in  Err., 

V. 

DENVER  MILLING  ft  MERCANTILE  CO. 

(....Colo  ) 

1.  IMlrary  of  persoiwl  property  in  or- 
dar  to  pmM  title  requires  an  aooeirtanoe,  and 


Non.— Ohottet  mortgage,  what  eonstttutes. 

A  obattel  mortimffelBBD  Instrument  wberebrthe 

owner  of  personal  propertr  transfers  the  tlUe  to 
suob  property  to  another,  as  security  for  the  pay- 
ment of  a  debt  or  obligation,  subject  to  be  defeated 
upon  payment  of  tlie  debt  or  otillgatiou,  Jones, 
Cbat.  Hort.  1;  Porter  v.  Farmley,  GS  N.  T.  185;  Bet- 
elnfrer  v.  Schuyler,  46  Hun,  858;  Nlctaols  v.  Head,  2 
Laos,  m;  Parshall  v.  ^ntert,  64  N.  Y.  18;  Smith, 
Chat.  Moit.  1;  Bouvler,  L.  Diet.;  2  Kent,  Com.  SO. 

A  mortgage  of  goods  la  more  than  a  pledge,  for  It 
is  an  absolute  pledge  to  become  an  absolute  interest 
it  not  redeemed  at  the  speoifled  time.  Cortetyou 
V.  Lansing,  2  Cai.  Cas.  200;  Brown  r.  fiement,  8 
Johns.  96:  Barrow  v.  Pazton.  6  Johni.  258;  Jones  v. 
Smith,  2  Vee.  Jr.  878;  1  Powell,  Moit.  3. 

The  dlstinctfon  between  a  pledge  and  a  chattel 
mortgage  is  that  In  tlie  case  of  u  pledge  a  special 
property  only  passes  to  the  plediiee.  while  la  the 
case  of  a  chattel  mortgage,  upon  Iveaoh  of  its  con- 
dition, title  becomes  absolute  In  the  mortgagee. 
Conard  v.  Atlantlo  Ins.  Oo.  28  IT.  S.  1  Pet.  4tt  (7  L. 
ed.  IW):  Sims  v.  Canfleld.  2  AU.  555;  Heyland  v. 
Badger.  85  Cal.  404;  Wrigh  t  r.  Roaa,  86  CaL  414:  Evans 
V.  Darlington,  5  Blockf.  WO-.  Badlam  v.  Tucker,  1 
Pick.  88B:  Barfleld  v.  Cole.  4  ^ineed,  OSs  Wood  v. 
Dudley,  8  Vt.  436:  Conner  v.  Carpenter,  28  Vt.  SK. 

6L.R.  A. 


an  actual,  notorious  and  unequivocal  tdiange  at 
powwrion. 

8.  A  chattel  mortga^,  in  which  the 
n&me  of  the  mortg^aflree  iaUefl  blankf  fa 

of  no  eSeot  as  against  a  third  party  acquiring 
rights  in  the  property,  where  the  same  formalities 
are  required  in  tbeexeoutioaof  sueh  Instruments 
•8  In  the  case  of  a  oonveyanoe  of  real  estate. 


Ltgal  Htte  twafs  in  mortgagee. 

The  legal  title  Is  vested  In  the  mortgagee,  and  be- 

comes  absolute  in  law  upon  default.  Bragelman  v. 
Dane.  W  N.  T.  W;  Neldig  v.  Bifier,  18  Abb.  863;  Stod- 
dard T.  Denlson,  38  How.  286;  Uoses  v.  Walker,  2 
Hilt  586;  Miner  t.  Judson,  8  Hun,  Ml;  Porter  r. 
Parmley,  5B  N.  Y.  185;  Judson  v.  I^ston.  58  N.  T. 
864;  Noyes  v.  WyokolT,  30  Hun,  466;  Langdon  v. 
Buel,  9  Wend.  80;  Stewart  v.  Slater,  6  Duer,  83;  Lam- 
bert v.liehmd,  2  Sweeny,  218;  Woodbridge  v.  Nel- 
■on,  18  Hun,  M,  6  Week.  Dig.  248;  Mowry  v.  Wood, 
12  Wis.  ti4;  Duffus  v.  Bangs,  48  Hun,  02;  King  v. 
Walbrldge,  48  Hun,  470. 

A  chattel  mortgage  may  be  valid  although  made 
by  parol.  But  in  such  case  <teUvery  of  the  mort- 
gaged property  sliould  accompany  the  parol  con- 
tract. Bank  of  Rochester  v.  Jones,  4  N.  Y.  408; 
Ackley  v.  Finch.  T  Cow.  290;  Ferguson  v.  Dnlon 
Furnace  Co.  9  Wend.  845;  Bardwell  v.  Roberts,  88 
Barb.  433;  Ceas  v.  Btwnley,  18  Hun,  187. 

As  between  the  parties  a  chattel  mortgage  made 
entirely  by  parol  will  be  valid.  Conchman  v. 
Wright,  8  Neb.  1:  Bank  of  Rochester  v.  Jones  and 
Ferguson  v.  Union  Furnace  Co.  aupra;  Ackley  v. 
Finch,  7  Cow.  290;  Brooks  v.  Ruff,  87  Ala.  STl;  Mor- 
row V.  Twiney,  36  Ala.  IM. 

It  may  alw  be  good  as  against  third  parties  If  pos- 
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S.  One  irbo  pays  for  the  maker  a  note 
seeBved  1^  m  chattel  nwrtgage.  and  re- 

oetves  a  new  note  and  mortga^  therefor,  can- 
not claim  sa  Bfislgneo  of  the  former  mortga^ 
when  hta  own  proves  defeotlTe,  If  the  orlfirlnal  In- 
tention was  to  cancel  the  former  note  and  mort- 
gage. 

4.  The  redtal  of  a  ehattal  mortgage  In 
a  nilMetinent  m<n?tgage  upon  the  same 
property,  which  is  duly  recorded.  Is  not  notice  to 
third  parties  of  the  Ucn  of  the  former  morticage, 
especially  where  the  first  mortKBge  la  In^eotual 
by  reason  of  tiie  omission  therefrom  of  the  mort- 
gagee's name. 

(November  8, 1889.) 

ERROR  to  the  Superior  Court  of  Denver  to 
review  a  judgment  Id  favor  of  defeudant 
upon  appeal  from  a  Justice  of  the  peace  in  an 
action  ID  the  nature  of  trover  to  recover  tbe 
value  of  a  quanlit;  of  wheat.  Affirmed. 
Commissioner'a  opinion. 
Tbe  facts  are  fully  stated  in  the  opinioo. 
Mr.  Clay  B.  Whitford,  for  plaintiff  in 
error: 

One  who  buys  property  must  at  bia  peril  as- 
certain the  owuenhip,  and  if  be  buys  of  one 
who  has  DO  authority  to  sell,  his  takinfir  posses- 
sion iu  denial  of  the  owner's  right  is  a'  conver- 
sion. 

Coolev,  Torts,  p.  451.  See  also  1  Hill.  Torts, 
p.  25:  3'Hill.  Torts,  p.  82. 
Tbe  mere  possession  of  a  cbattel  will  not  of 


session  of  the  prop^ty  is  delivered  to  the  mort- 
gagee. Bard  well  v.  Boberta,  W  Barb.  188;  Day  v. 
Bwlft,  4S  He.  8B8. 

But  It  Is  good  as  between  the  parties  without  any 
flllner  or  chancre  of  posseesion.  Stewart  v.  Piatt,  101 
U.  S.  781  (25  L.  ed.  Slil):  Hodgson  v.  Butts.  7  U.  8.  3 
Oraooh,  140  a  IimO.  ani;  Wlnsor  v.  IbsteUan.  2  Story, 
W;  Herriok  v.  Avery,  14Ark.  87D;  Fuller  v.  Paige. 
S8  III.  808;  HoTaggart  v.  Rose,  14  Ind.  880;  Smith  v. 
Hoore,  11  N.  H.  65;  Wllllsmson  v.  New  Jersey 
Soutbem  R.  Co.  SS  V.  J.  Kq.  808;  Hudson  v.  Warner, 
S  Harr.  ft  G.  435;  Fanooast  v.  American  Heating  ft 
P.  Oo.  OB  How.  Pr.  4B;  Wesoott  v.  Gunn,  4  Duer,  Vtl; 
XorroiF  V.  Beed.  30  Wis.  8L 

Ddioerj/  and  aett»ptanu  tseetAial. 

Herely  to  sign,  seal  and  acknowledge  a  wrlttaer, 
and  then  to  keep  It  In  one's  pooHesalon,  conveys  no 
title.   Heseelbsok  t.  Norman,  48  Hun,  410. 

A  delivery  and  aooeptanoe  are  essential  to  consti- 
tute a  valid  mortgage.  Without  tbese  there  Is  only 
an  attempt  to  mi^  a  mortgage.  Jones.  Chat. 
HortlOO. 

-  If  a  mortgage  be  made  to  several  creditors,  the 
refusal  of  one  to  accept  )t  docs  not  Impair  the  mort- 
gage as  to  those  who  have  accepted  it.  Brown 
V.  caapp,  6  BoBW.  884. 

The^quflsHon  of  delivery  to  one  of  fact  for  tbe 
JuryJ'and~lt  to  always  competent  to  show  that  It 
was  never  delivered,  or  that  It  was  delivered  as  an 
escrow,  or  that  tJie  mortgagee  obtained  poeBeeslon 
of  it  by  fraud.   Roberts  v.  Jackson,  1  Wend.  478. 

Unless  the  property  subject  to  tbe  mortitage  fa 
delivered  to  and  retained  by  the  mortgacree,  tbe 
mort<n>ge  la  Inralfd  as  af^alnst  creditors  of  the 
mort^^Lgor  If  not  filed  for  record  In  the  office  denlgr- 
natod  by  statute:  and  whether  there  was  an  actual 
and  continued  change  of  posseesion  Is  a  question 
for  the  jury.  Ford  v.  WiUlams,  24  N.  Y.  3^  Wood 
V.  Lowry.  IT  Wend.  1S&:  Kicks  v.  Williams.  17  Barb. 
533;  Stewart  v.  Slater.  B  Duer,  88;  Stowe  t.  Heaerve, 
IS  N.  H.  46;  Blther  v.  Buswell,  El  Me.  COI;  Curtlss  v, 
UcDougaU  as  Ohio.  SO. 
6L.R.A. 


itself  render  tbe  cbattel  liable  to  the  debts  or 
di^osiUon  of  the  possessor. 

Craig  v.  Ward,  9  Johns.  197.  See  also 
Thatcher  v.  Kaue^ier,  2  Colo.  698:  Morrill  v. 
Mtndton.  40  Vt.  242;  Moon  v.  Hawks,  2  Aik. 
880.  16  Am.  Dec.  727;  Thrall  y.  ItMfvp,  30 
Vt  807;  Satttu  v.  Burett,  SO  Wend.  267.  32 
Am.  Dec  541;  Ei)erf.tt  v.  Ooffln,  6  Wesid.  fi04; 
Bj/de  V.  NobU,  18  N.  H.  494;  QnmU  v.  HtU,  4 
I^io,  SlSf7,  and  cases  therein  cited;  Taglor  v. 
Pope,  5  Coldw.  413. 

Mr.  L.  B.  FrsAce*  for  defendant  in  error: 

The  Statute  in  relation  to  cbattel  mortgages 
is  in  derogation  of  the  common  law  and  must 
be  stri(^y  coDstrued. 

Porter  v.  Demmt,  85  111.  478. 

A  chattel  mortgage,  to  fact,  must,  to  be 
valid,  be  to  some  party  named  therein. 

A  mortgagee  must  use  due  diligence  in  tak- 
ing possession  of  personal  property. 

Ga8$  V.  Pfrkina,  28  111.  882;  Arnold  v.  Stock, 
81  HL  407;  WooU}/  v.  Frjf,  80  SI.  158;  H^ink  t. 
Staate,  24  III.  683;  Battford  v.  Obreekt,  4S  111. 
146;  Wylder  v.  Cfrane.  53  111.  490. 

A  party  wbo  obtains  goods,  even  from  one 
who  has  obtained  them  by  fraud,  without  no- 
tice of  the  fraud  in  tbe  usual  course  of  trade 
and  for  value,  will  be  protected  in  bis  pur- 

Boot  V.  French.  18  "Wend.  570. 

Reedr  C,  delivered  the  following  opinion: 
An  action  in  tbe  nature  of  an  action  in  iroTcr, 


The  presumption  of  fraud.  In  case  there  to  no  ao- 
tual  change  of  possession,  to  conoluslve  under  the 
statute  unleSB  tbe  mortgage  to  duly  filed.  Hiatpre- 
sumption,  however,  Is  one  which  may  be  repelled 
by  evidence,  where  the  condition  of  fillnKT  has  been 
compiled  with.  Frost  v.  Hott,  84  N.  T.  £Ht. 

This  change  of  possession,  wbere  tbe  mfwCsMge  to 
not  filed,  must  lie  open,  satoal  and  puhHe;  oon- 
BtruoUve  or  legal  change  to  insufletrat.  Otto  v. 
Sill,  8  Barb.  102;  Camp  v.  Gbmp,  Z  Hill,  028;  Hanf  ord 
V.  Artober,  4  Hill.  871:  Steele  v.  Benbam,  84  N.  Y. 
884;  Crandall  v.  Brown,  18  Hun,  481. 

As  against  an  attaching  creditor,  a  chattel  mort- 
gage Is  absolutely  void,  unless  It,  or  a  true  copy 
thereof,  is  filed  In  the  proper  office,  or  unless  there 
was  an  Immediate  detivory  of  tbe  property  to  the 
mortgagee,  followed  by  an  actual  and  contlnned 
change  of  possession.  Btedenbaob  v.  RUey,  90  N. 
Y.  8.  K.  110,  111  N.  T.  SOO;  Clark  v.  GUbert,  14  N.  Y. 
Week.  Dig.  241. 

A  temporary  resumption  of  tbe  possession  by  « 
mortgagor  to  a  badge  of  fraud,  aithonsb  open  to 
explanation.  Look  v.  Comstook,  18  Wmd.  Z44. 

TtfU  must  vert  bv  contract. 

The  title  must-  vest  by  the  contract,  for  n  mere 
executory  agreement  tosellcbattelscaonot be  con- 
strued as  a  chattel  mortgage,  even  though  the  pur- 
chaser be  put  Into  passession,  and  the  object  of  the 
agreement  bo  merely  to  furnish  security  for  the 
purchase  price.  Brewster  v.  Baker,  20  Bartx.  884. 18 
Barb.  818;  Neldlg  v.  Bifler.  18  Abb.  858. 

An  agreement  by  which  a  cbattel  was  delivered 
by  a  debtor  to  a  person  who  was  his  surety,  such 
surety  to  have  tbe  use  of  the  chattel  and  to  become 
the  owner  of  It  If  tbedebtor  made  default,  has  been 
held  to  be  a  cbattel  mortjrage,  though  the  whole 
contract  was  by  paroL  Ferguson  v.  Union  Fur- 
nace Co.  9  Wend.  845. 

It  is  essential  that  the  contract  shall  provide  that 
the  title  shall  vest  In  the  mortgagee  upon  the  noo- 
performanoo  of  the  agreement  whlcta  Oio  mortgage 
to  made  to  secure;  but  any  agroenoent  whl<^  accom- 
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to  recover  tibe  value  of  wheat,  tried  fn  Justice's 
court,  from  which  an  appeal  was  taken  to  the 
Superior  Court  of  the  City  of  Denver.  On 
April  SOtb  a  trial  was  had  by  the  court  without 
a  jury,  resulting  in  judgment  for  the  defend- 
ant. A  motion  for  a  new  trial  nas  made,  and 
denied.  There  is  hut  Uttlc  controversy  in  re- 
gard to  the  facts.  The  principat  contention  is 
in  regard  to  the  law  applicable  to  the  facta.  It 
appears  that  Mrs.  F.  E.  Sweetzer,  a  married 
woman,  Uving  with  her  busband,  leased  from 
the  Platte  Land  Company  160  acres  of  land, 
subleaaed  eighty  acres,  and,  with  her  busband, 
put  the  other  eighty  acres  into  wheat.  Borne 
time  prior  to  September  1,  1884,  R.  B.  Sweet- 
zer (the  husband)  and  F.  E.  Sweetzer  were,  or 
one  of  them  was,  indebted  to  one  S.  H.  Brack- 
bill,  and  bad  jointly  executed  to  him  a  prom- 
lasoiy  note,  andsecured  U  fay  chattel  mortg^e. 
Bracklnll  wanting  his  money,  an  arrangement 
was  made  whereby  plaintiff  Herr  was  to  take 
up  the  note,  and  toe  Sweetzera  were  to  make  a 
new  note  to  him,  to  be  secured  by  chattel  mort- 
gage upon  the  same  personal  property  formerly 
mortgstged  to  Brackbill,  amnig  which  was  the 
eighty  acres  of  wheat,  on  the  grouad  before 
spoken  of.  A  note  was  drawn  September  1, 
1884,  for  $^.80,  parable  to  the  order  of 
plaintiff,  executed  by  both  the  Bweetzers,  and 
across  Ute  note  was  written:  "  Secured  by 
chattel  mortgage  on  wheat,  teams,  etc."  An 
attempt  was  made  to  make  and  execute  a  chat- 
tel mortgage,  aod  the  paper  executed  appears 


pUshea  this  end  would  JosUr  tie  termed  a  etiattel 
nMrtgage.  Bunaoleagh  v.  Pocdman,  8  Dal;,  288: 
Ferffuson  v.  Cnlon  Furnace  Oo.  9  Weod.  846:  Lansr- 
don  v.  Buel,  9  Wend.  80:  Marsh  t,  Lawrence,  1  Cow. 
481;  nveU  v.  Hopkins.  8  Cow.  IM;  ThompeoD  V. 
BkuMhard,  i  N.  T.  806;  Jofanson  v.  CrofOot,87  How. 
80,  BS  Barb. 

Sale  upon  condition  f'or  redemption. 

Id  Its  most  common  form  a  obattel  mortgage  is 
a  sale  upon  oondltloD,  vetUog  the  legal  right  In  the 
mortsagee,  subject  to  an  absotuteHiditof  redemp- 
tion by  the  mortgagor  upon  performance  of  the 
oondldon.  PurahaU  v.  Eggart,  62  Barb.  S67;  Stod- 
dard V.  DenlaoD,  88  How.  296, 7  Abb.  N.  B.  800;  Miner 
v.  JudsOD,2Hun.  4il. 

Id  sUceses  the  court  will  Incline  to  conatrue  a 
transaction  as  a  chattel  mortgage  rather  than  a 
conditional  sale.  Pioneer  Quid  Min.  Co.  v.  Baker, 
23  Fed.  Bep.  268, 10  Sawy.  689;  Loobe  v.  Palmer,  28 
Ala.  812;  Parish  v.  Qatee,  29  Ala.  2H;  Brown  v. 
Dewey,  2  Barb.  28;  Hughes  V.  Sbeaff.  19  Iowa,  336; 
Wilson  T.  Weeton.  4  Jones,  Eg.  8(9;  Scott  v.  Britton, 
2  Terg.  215;  Watson  v.  James,  16  La.  Ann.  886. 

If  ODe  gives  his  note  for  purchasemoney  of  a  chat- 
ty andsells  it  toathlrdpersoD  upoD  the  oral  ooDdl- 
tlon  tliat  Bucb  third  petson  pay  the  Dote,  it  Is  aohat- 
tel  mortgage  as  between  the  payee  of  the  oote  and 
the  ponjhaser.  Wayne  v.  Sherwood,  14  Barb.  688. 

Absolute  sole  may  he  shown  to  be  amnrtgage-VM 
A  sale  of  chattels  absolute  upon  its  face,  whether 
it  be  in  writing  or  not,  may  be  shown  by  parol  to 
be  intended  as  a  mortgage.  Champim  v.  Butler,  18 
Johns.  180;  Ball  v.  Tuttle,  8  Wend.  8TB:  Wayne  v. 
Sherwood.  11  Barb.  638;  Tyler  v.  Strange,  21  Barb. 
198:  Despard  v.  Waldrldgo,  15  N.  Y.  874;  Smith  v. 
Beattie,  31 N.  Y.  UZ;  Carpenter  v.  Soelllng,  17  Haas. 
tat;  Taber  v.  Hamlin,  97  Mass.  480:  Sledge  v.  Clopton, 
8  Ala.  608;  Soott  v.  Henry,  13  Ark.  IIS;  Rogers  v. 
Taughan,  31  Ark.  82;  National  Ins.  Co.  v.  Webster, 
88  111.  470;  Plummer  v.  Shirley,  16  Ind.  880;  HcAn- 
nulty  V.  Selck.  BO  Iowa,  081^  Keed  v.  Jewett,  ft  Me. 
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to  have  been  regular,  except  that  there  was  no 
grantee  in  the  conveyance,  tbe  space  where  it 
should  have  been  heiag  left  blank.  Why  the 
name  of  the  grantee  was  left  out,  there  is  no  at- 
tempt to  eipTain.  When,  if  ever,  tbe  grantors 
discovered  tbe  defect  is  not  disclosed;  but  it  ap- 
pears io  the  testimony  of  plalntf  ff  that  they  re- 
garded it  as  a  valid  and  existing  mortgage  on 
tbe  wheat,  at  or  about  the  time  of  the  delivery 
of  tbe  wheat  oat  of  which  this  contenlkm  arosa 
It  is  shown  that  Sweetzer  hauled,  delivered  and 
sold  to  defendant  four  loads,  as  bis  own  and  in 
his  own  name,  drawing  a  small  sum  of  money 
and  taking  milling  receipts  to  himself  for  the 
balance,  leaving  about  fiOOdue  on  the  price  of 
the  wheat.  The  evidence  in  regard  to  tbe  no- 
tice to  defendant  is  very  meager.  It  is  not 
claimed  that  defendant  had  any  knowledge 
in  reference  to  tbe  claim  of  the  plaintiff  until 
after  the  wheat  was  bought  and  delivered. 
There  is  no  evidence  of  plaintiffs  notifying  de- 
fendant of  his  supposed  rights,  or  of  having 
any  conversation  with  him  at  all.  Tbe  only 
notice  or  conversations  on  the  subject  testiflea 
to  were  those  of  plaint's brotber,  T.W.  Herr, 
and  it  nowhere  K>pear8  that  hewuantborized, 
or  the  agent  of  plaintiff.  That  O.  K  Smith,  a 
witness,  and  party  who  purchased  tbe  wheat, 
was  the  agent  of  defendant,  is  admitted.  The 
evidence  on  the  subject  of  notice  is  that  of  T. 
W.  Herr  and  J.  K.  Mullen. 

Herr  testified  as  follows:  "I  bad  a  conversa- 
tion with  the  agent  of  defendant  in  reference 


96;  nngdenr.Walker,SHair.*J,285c iDgv.Brown, 
8  Md.  Cb.  SSI;  Laeber  v.  Langhor,  48  Ho.  477;  Seigh. 
man  v.  Bbrshall,  17  Hd.  680;  Oasw^  v.  Keith,  12 
Qray,  861;  Fuller  v.  FarriSh,  8  Mich.  Sll;  Cooper  v. 
Brook,  41  Mich.  488;  Carter  v.  Burrte,  10  Bmedee  ft 
H.  627;  Fowler  v.  StooeuBU  11  Tex.  478;  Home  v. 
Puckett,  22  Tex.  201;  Frost  v.  AUeD,  87  Oa.  828; 
Blodgett  V.  modgeU,  48  Vt.  82. 

This  rule  applies  however,  only  between  the  par- 
ties, and  cannot  be  used  to  tbe  prejudice  of  credi- 
tors. Oaither  v.  Hutnford,  2  Tay.  (N.  C.)  600. 

A  bill  of  sale  of  chattels,  absolute  In  its  terms,  be- 
comes a  mortgage  upon  proof  by  parol  that  It  was 
made  to  secure  a  debt,  such  evidence  being  always 
admlanlbie  for  this  purpose.  Despard  v.  Walbridse, 
15  N.  Y.  874;  Hodges  v.  Tennesee  Marine  ft  F.  Ins.  Co. 
8  N.  Y.  mi  Smith  v.  Beattie,  81  N.  Y.  642;  Coe  v. 
Csssidy,  7S  N.  Y.  ISS;  Hiohelson  v.  Fowler,  27  Hun, 
160:  Tyler  v.  Strang.  21  Barb,  198:  Blssell  v.  Hopkins. 
8  Cow.  188;  Sohoenrock  v.  Farley,  17  Jones  ft  S.  802; 
Stoddard  v.  Oenlson,  38  How.  Pr.  206;  Nichols  v. 
Lyon.  14  N.  Y.  S.  R.  M9,  47  Hun,  636;  Wllmerdlng  v. 
Mitchell,  42  N.  J.  L.  476:  School  Land  Comrs.  v.  Bab- 
cock,  6  Or.  472;  Eauhn  v.  Graves,  9  Iowa,  806; 
Cooper  V.  Brock,  41  Mich.  488;  Jones,  Chat.  Hort. 
1275. 

The  evidence,  however,  must  be  clear,  cod  vindng 
aod  decisive.  Fkreeman  v.  Baldwin,  18  Ala. 

A  tenant  gave  to  bis  landlord  a  bill  of  sale  of  cer- 
tain goods  in  his  bouse, with  a  proviso  that  the  trans- 
fer should  be  void  If  the  rent  were  punctually  paid, 
and  this  was  lield  to  tie  a  nuHrtgage.  Barrow  v. 
Pazton,  8  Jobns.  258. 

A  bill  of  sale  for^tfaree  bones  for  the  considera- 
tion of  |210,  and  an  agreement  by  the  vendeeto  de- 
liver the  horses  to  the  vendor  in  fourteen  dayt),  upon 
payment  by  him  of  9210,  was  adjudged  to  be  a 
mortgage.  Brown  v.  Bement,  8  Johns.  08. 

Chattel  mortgage  of  crops  and  emblements. 
Johnson  v.  Grisard,  3  L.  R.  A.  7B6,  note.  51  Ark.  410. 

Mortffage  for  railroad  stock.  Gibson  v.  Rich- 
mond ft  D.  K.  Co.  2  L.  B.  A.  467, 87  Fed^  Rep.  748. 
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to  this  matter.  It  was  with  the  peraoD  in 
charge  of  the  niill, — 1  think  It  was  Mr.  Smith. 
In  the  coaTersatloD  X  bad  with  Smith  at  the 
mi]l  I  asked  him  if  he  had  bought  wheat  froia 
a  man  named  Sweetzer.  He  said  be  bad.  I 
asked  him  how  much.  He  nid  four  loads. 
Subsequent  to  the  interview  with  Mr.  Smith,  I 
had  a  conTersatlon  with  J.  K.  Mullen  in  regard 
to  this  transaction.  I  don't  remember  where  I 
first  saw  htm  about  it;  but  he  spoke  about  it 
once  on  Curtis  Street,  in  front  of  the  postofBce, 
and  he  said  they  bad  about  $100  in  Uieir  hands, 
or  somethiog  OTer  f  100;  that  it  was  immaterial 
who  he  paid  it  to;  that  he  had  been  garnished 
by  somebody,  but  he  didn't  know  who  it  was. 
^fore  the  commencement  of  this  suit  I  noti- 
fied the  defendant  that  this  wheat  was  ours.  I 
did  so  at  tbe  mill,  at  the  time  I  spoke  of  before. 
I  told  Mr.  Smith  that  tbe  wheat  was  ours, — that 
my  brother  hsd  a  chattel  mortgage  on  it;  and 
I  showed  him  the  chattel  mortgage.  I  did  not 
notice  that  it  had  no  grantee  in  It  at  that  time. 
I  showed  him  the  chattel  mortgage,  and  told 
him  that  the  wheat  bad  all  been  turned  over  to 
(IS,  and  that  it  was  our  wheat,  and  that  he 
should  not  pay  Sweetzer  any  money  on  account 
of  it.  At  that  time  be  told  me  he  had  made 
some  little  advanccmeut  on  it, — a  few  dollars, 
—but  that  be  would  not  pay  more  until  be 
knew  they  bad  a  right  to  ft,  or  aomething  to 
that  effect.  I  made  a  demand  on  the  defend- 
ant for  tbe  price  they  agreed  to  pay  Sweetzer, 
and  asked  him  to  pay  me.  He  said  he  would 
see  about  it.  They  never  paid  anything.  I 
went  afterwards,  and  they  said  they  were  gar- 
nished, and  they  could  uot  pay  now.  I  U>\d 
the  defendant  where  the  wheat  came  from; 
showed  them  the  chattd  mortgage,  that  the 
quarter  section  of  wheat  belonged  to  Mrs. 
Sweelzer.  It  was  about  the  last  of  September, 
1884,  that  I  bad  this  conversation  with  Mr. 
Smith.  I  don't  know  that  he  said  he  bought 
tbe  wheat  of  Sweetzer,  but  he  ssid  Sweetzer 
bad  delivered  four  loads  there.  When  I  asked 
blm  for  the  money,  and  to  pay  us,  he  said  the 
receipts  were  out  for  it.  I  can  t  remember  how 
long  after  the  wheat  had  been  delivered  that  I 
haathis  converaation  with  Smith.  It  may  have 
been  two  or  three  days,  or  a  week.  I  am  not 
certain.  I  got  no  wheat  from  Sweetzer  after 
that  conversation  with  Smitb.  Sweetzer  left 
the  country." 

J.  E.  Mullen  testified:  "Am  acquainted  with 
R.  B.  Sweetzer  meeting  him  a  few  times. 
He  was  fanning  in  the  fall  of  1884.  In  tbe 
fall  of  that  year  our  manager  bought  wheat  of 
him.  It  was  in  September,  1884.  He  brought 
the  wheat  to  tbe  mill  in  our  sacks,  and  dumped 
it  into  tbe  hopper  outside,  witb  otber  wheat. 
We  only  paid  him  $11.20  on  that  sale.  Deliv- 
ered him  receipts  for  the  wheat.  We  bought 
DO  wheat  from  Sweetzer  after  a  conversation 
had  wiUi  Mr.  Herr  in  relation  to  the  wheat. 
That  conversation  Is  the  first  I  ever  beard  of 
Mr.  Herr  having  a  claim  on  it.  At  that  time 
the  wheat  hsd  ^en  delivered,  and  the  receipts 
received.  Mr.  llerr  came  down  to  see  me 
about  this  matter.  He  gave  notice  that  be  had 
a  claim  on  it.  He  saw  me  and  talked  with  me 
about  it.  A  good  while  after  I  told  Mr.  Herr 
that  we  had  the  money  there,  and  would  pay  it 
to  whoever  was  lawfully  entitled  to  it.  The 
money  is  still  In  our  hands,  except  the $11.90." 
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(Tbe  garnishee  process  from  the  county  conn, 
and  the  summons  in  this  case,  were  both  served 
on  tbe  same  day.  Witness  could  not  state 
which  was  first  served.)  "Mr.  Sweetzer  came, 
and  demanded  the  money,  and  we  notified  hioi 
of  the  fact  that  Mr.  Herr  had  notified  us.  He 
left  something  there  in  writing;  and  we  notified 
Mr.  Sweetzer  we  coukl  not  pay  him  until  the 
matter  was  settled  in  the  courts." 

It  appears  from  the  testimony  that  no  sacks 
were  furnished  by  plaintiff  at  the  time  of 
threshing,  as  required  by  Sweetzer.  Strong,  a 
witness,  testified  that  he  got  for  himself  300 
sacks  of  tbe  defendant,  100  of  which  be  let 
Sweetzer  have.  It  appears  that  the  wheat  sold 
defendant  was  delivered  in  those  sacks. 

The  defendant  put  in  evidence  tbe  transcript 
of  a  record  and  judgment  in  the  county  court, 
wherein  the  W.  J.  Kinsey  Implement  Com- 
pany obtained  Judgment  by  default  against  R 
fi.  Sweetzer,  for  $111.65  and  costs,  on  tbe  15th 
day  of  October,  1884;  that  the  Denver  HflUng 
&  Mercantile  Company  had  been  served  with 
garnishee  process  on  the  10th  day  of  October, 
1884,  whereby  It  was  commanded  to  retain 
possession  of  money  and  property  in  its  bands 
belonging  to  R.  B.  Sweetzer,  tbat  it  might  be 
dealt  witb  according  to  law  Although  the 
facts  are  few  and  e^ly  understood,  and  the 
testimony  not  contradictory,  the  caae  is  one  of 
some  difHcuUy;  the  controversy  having  arisen 
between  the  party  assuming  to  be  the  mort- 
gagee and  a  third  party, — the  supposed  mort- 
gagor having  left  the  country.  All  the  evidence 
in  support  of  the  mortgage,  and  the  doings, 
and  declnrations,  and  acta  of  the  parties  nncur 
it,  come  necessarily  from  tbe  plaintiff. 

The  first  question  to  be  determined  Is:  Wa^ 
there  a  delivery  or  transfer  of  the  pones^on  of 
the  wheat  by  the  mortgagors  to  the  pl^ntilT, 
under  the  mortgage,  previous  to  tbe  delivery  of 
the  wheat  by  R.  B.  Sweetzer  to  the  defendant* 

Theo.  W.  Herr,  brother  of  plaintiff,  said: 
"Mrs.  Sweetzer  turned  the  wheat  over  lo  me." 
There  Is  no  evidence  of  any  agenCT,  or  of  any 
authority  from  the  plaintiff  to  the  Sweetzers  to 
turn  tbe  wheat  over  to  him,  or  to  the  witnc-w 
receiving  it  for  him.  There  is  no  evidence  of 
any  attempted  transfer  of  possession  to  plsin- 
tlff.  AH  tbrougb  tbe  witness  ssys,  in  speaking 
of  it.  "me,"  or  "1,"  or  "we,"  as  if  be  were  the 
party,  or  the  transaction  was  one  In  wbfcdi  be 
and  plaintiff  were  jointly  interested. 

Unless  the  agency  of  T.  W.  Herr  is  pre- 
sumed, as  it  was  not  inoved,  the  dtecussloa  of 
this  part  of  tbe  case  might  end  here.  There  i> 
no  proof  of  any  demand  on  the  part  of  the 
plaintiff  for  pcnsession,  or  any  attempt  or  in- 
tention on  tbe  part  of  tbe  Sweetzers  to  deliver 
to  him.  Assuming  that  he  was  the  agent,  and 
the  proper  person  to  transact  tbe  business,  we 
find  his  statement  tbat  Mrs.  Sweetzer  did  turn 
the  wheat  over  to  him  was  merely  his  condu 
sion,  and  one  not  warranted  by  the  facts.  Be 
appears  to  have  treated  ber  alleged  stalemenls 
of  willingness  and  intention  as  equivalent  to 
doing  tbe  act.  It  is  evident  from  the  evidence 
tbat  be  did  not  furnish  the  sacks;  did  not  go 
after  the  grain  after  it  was  threshed,  and  receive 
possession  of  it;  the  Sweetzers  did  not  deliver 
the  possession;  and  tbat  the  possession  of  the 
four  loads  in  controversy  remained  tn  them 
until  delivery  to  defendant. 
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In  Cook  V.  Mann,  6  Colo.  31,  cited  and  ap- 

E roved  in  Wilcox  v.  Jaek»on,  7  Colo.  521,  El- 
ert.  Oh.  J.,  BHid:  "The  vendee  most  take  the 
acttul  possesfdon;  and  the  possession  mnst 
open,  notoHoua  and  UDeqmvocal,  such  as  to 
apprise  the  commanity,  or  those  who  are  ac- 
euslomed  to  deal  with  the  party,  that  the  goods 
have  changed  hands  and  that  the  title  ba&  passed 
out  of  the  seller  and  into  the  purchaser.  This 
must  be  determined  by  the  vendee  using  the 
usual  marks  or  indicia  of  ownership,  and  oc- 
cupying that  relation  to  the  thing  sold  which 
owners  of  property  generally  sustain  to  their 
own  property. 

To  eBtahlisb  the  plaintiff's  right  to  recovery 
on  the  ground  of  a  delivery,  as  claimed  by 
counsel,  there  should  have  been  positive  proof 
of  ao  actual  delivery  on  tbe  part  of  the  Sweet- 
zera,  and  an  acceptance  by  plaintiff,  either  in 
person  origan  authorized  agent,  andanactgal, 
notorious  and  unequivocal  change  of  possession . 
The  law  upon  this  point  has  heen  positively 
and  clearly  asserted  by  Elbert,  Ch.  J. ,  in  Cook 
V.  Mann,  supra,  and  by  Beck,  CA.  J.,  iu  Wil- 
cox V.  Jackson,  tupra,  and  perhaps  in  other 
cases,  and  is  a  rule  of  law  that  has  been  almost 
onivenally  accepted  in  construing  the  Statute 
of  Frauds  1q  force  In  this  State.  A  careful  ex- 
amination of  the  evidence  will  make  it  appar- 
ent that  the  proof  in  this  case  fell  far  short  of 
establishing  tbe  necessary  facts  under  the  law. 

Failing  to  establish  a  delivery,  acceptance 
and  absolute  change  of  possession  of  the  wheat, 
plaiotiff  (»uld  only  succeed  by  proof  of  a  legal, 
valid  and  existing  mortgage  of  the  property  at 
the  time  of  tbe  sale  and  alleged  conversior 
The  paper  relied  upon  as  a  conveyance,  al- 
though, as  appears,  properly  executed  by 
grantors,  acknowledged  and  recorded,  con- 
tained no  mortgagee  or  grantee.  For  the  pro- 
tection of  purchasers  of  personal  property,  and 
the  prevention  of  fraud  oy  means  of  fictitious 
chattel  mortgages,  tbe  Legislature  has  wisely 
required  the  same  formal  and  solemn  execution, 
acKDowledgment  and  recording  of  such  con- 
veyances as  in  the  conveyance  of  real  estate. 
And,  if  authorities  are  wanting  to  determine 
the  validity  and  construction  of  thit  class  of 
conveyances,  the  legalitv  of  tbe  instrument  in 
question  can  readily  be  determined  from  decis- 
ions In  r^ard  to  conveyances  of  real  estate 
and  other  uistnimeots  requiring  the  seme  for- 
malities and  essentials  as  are  required  In  chattel 
mortgages  by  our  Statute. 

In  1  Scfaouler  on  Persona!  Property,  g  425, 
after  stating  tbe  object,  intention  and  necessity 
of  acknowledgment,  recording,  etc.,  it  is  said: 
"In  this  aspect,  then,  the  law  of  chattel  mort- 
gages comes  to  resemble  more  closely  than  ever 
that  of  real-estate  mortgages." 

Tbe  oldest  authority  found  on  the  sublect  is 
in  Shep.  Touch.  64,  where  It  is  said:  "Every 
deed,  welt  made,  must  be  written;  i.  e.,  the 
agreement  must  be  all  written  before  the  seal- 
ing and  delivery  of  it." 

In  the  case  of  Chauncey  v.  Arnold,  24  N.  Y. 
880,  there  was,  as  in  this  case,  a  mortgage, 
with  no  grantee,  and  the  papers  so  remained 
with  the  blank  unfilled  when  produced  in 
court.  In  delivering  tbe  opinion,  Denio,  J., 
said:  "The  question,  therefore,  is  whether 
the  paper  in  question,  defective  as  it  is,  by  the 
omission  of  the  name  of  the  plaintiff  as  the 
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party  in  whose  favor  it  is  alleged  to  have  been 
executed,  can  nevertheless  be  sustained  as  a 
deed  mortgaging  the  property  to  him.  If  we 
take  into  conaiaeralion  only  what  Is  written, 
the  paper  is  wholly  without  meaning.  A 
transfer  to  a  person  not  named,  or  in  any  way 
described  or  designated,  is,  unconnected  with 
aoythinjf  else,  a  mere  nullity."  Smith,  J. 
(concurring),  said:  "The  single  question  pre- 
sented upon  this  appeal  is  whether  the  judge 
at  the  drcuit  erred  in  excluding  the  mort- 
gage purporting  to  have  heen  executed  by 
Ura.  Arnold  when  the  same  was  offered  in  ev- 
idence. I  think  there  can  scarcely  be  any 
doubt  that  tbe  decision  was  entirely  correct. 
Tbe  paper  called  a  mortgage  was  not,-  in  fact, 
in  any  sense  a  deed.    It  was  entirely  iocom- 

ftlete.  UpMi  its  face  it  was  an  imperfect 
natrument.  No  mortgagee  or  obligee  was 
named  in  it,  and  no  right  to  maintain  an  ac- 
tion thereon  or  to  enforce  tbe  same  was  ^ven 
therein  to  the  plaintiff  or  any  other  person. 
It  was  per  «e  of  no  more  legal  force  than  a  sim- 
ple piece  of  blank  paper.  .  .  .  Delivery  is 
essential  to  tbe  validity  of  a  deed.  When  tbe 
deed  la  perfect  upon  its  face,  possession  by  tbe 
grantee  named  therein  is  [uxBumptive  evidence 
of  a  proper  delivery." 

In  Drury-v.  FotUr,mX5.  8.  SWaa S4[17L. 
ed.  7801,  the  paper  purporting  to  be  a  mortgage 
was  left  with  blanks  for  the  insertion  of  the 
mortgagee's  name  and  tbe  sum  borrowed,  to  be 
filled  up  by  tbe  husband.  The  court,  by  Mr. 
i/tufi«« Nelson, says:  "Sea)nd.  Tbereconldbe 
no  acknowledgment  of  the  deed  within  the  re- 
quisitioDa  of  the  statute,  until  the  blanks  were 
filled  and  tbe  instrument  complete.  Till  then 
there  was  no  deed  to  be  acknowledged.  The 
act  of  the  feme  covert,  and  of  the  officers,  were 
nullities,  and  the  form  of  tbe  acknowledg- 
ment annexed  as  much  waste  paper  as  tbe 
blank  mortgage  itself,  as  the  nme  of  algn- 


nPreitaav.  HvU,  38  Oratt  600,  it  Is  said 
of  a  bond  executed  and  delivered  without  an 
obligee:  "A  writing,  though  executed  with 
all  &e  solemnities  oi  a  deed,  without  such  ob- 
ligee, is  a  mere  nullity.  It  imposes  no  liabil- 
ity on  the  party  issuing  it.  It  confers  no  rights 
upon  him  who  receives  or  holds  it.  It  is  not 
simply  an  imperfect  deed.  It  Is  nodeed  at  all. 
It  only  becomes  a  deed  when  the  name  of  an 
obligee  is  inserted,  and  delivery  made  by  tbe 
obligor,  or  someone  legally  authorteed  by 
him." 

In  Upton  V.  Archer,  41  Cal.  85,  it  is  said: 
"Wben  that  instrument  was  left  with  Webster 
by  |the  plaintiff,  it  was  not  bis  deed  for  the 
obvious  reason  that  there  was  only  one  party 
to  it.  No  one  could  convert  it  into  his  deed, 
except  the  plaintiff  himself,  or  someone  by 
him  thereto  duly  aotborized,  and  it  could  not 
become  the  plaintiff's  deed  until  the  name  of 
tbe  grantee  was  inserted."  See  Squire  v, 
Whitton,  1  H.  L.  Cas.  888. 

In  8imm$  v.  Sarvey,  It)  Iowa,  374,  Dillon, 
J.,  decided  briefly  and  broadly,  as  followa: 
"  Under  our  statute,  as  at  common  law,  a 
grantor,  a  grantee  and  a  thing  to  be  granted 
must  all  be  described  in  a  deed;  and  an  instru- 
ment in  which  any  of  these  are  omitted  is  not 
legally^xecuted,  andean  convey  no  title." 

In  Will.  Real  Est.  877:   "A  gr^nt.  to  he 
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Talid  miut  be  to  a  corporatioD,  or  to  aome 
certain  perBon  named,  wbo  can  take  by  force 
of  tbe  Krant,  and  bold  In  his  own  right,  or  as 
trustee.  See  abo  Meighen  v.  Strong,  6  Minn. 
177  (Gil.  Ill);  Conaeer  v.  Porter,  14  Ohio  St. 
460;  People  T.  Organ,  27  111.  39. 

The  coDclusion  is  that  the  paper  waa  no 
chattel  mortgage  when,  as  in  this  case,  tbe 
proceeding  is  againat  a  third  party.  And  this 
must  be  so  on  reason.  The  object  and  inten- 
tion of  the  Legislature  in  requiring  tbe  same 
formalities  in  executinjc,  acknowledging  and 
recording  as  in  mortgages  and  conveyances  of 
real  estate  was  not  to  protect  the  parties  to  the 
instrument,  but  to  protect  creditors  and  pur- 
cbasers  from  fraud  where,  as  in  this  State,  tbe 
chattels  ate  allowed  to  remain  in  tbe  pmses- 
aion  of  tbe  mortgagor  until  after  default  in 
payment.  Hence  our  Statute  requires  these 
formalities,  and  that  the  instrument  be  re- 
corded for  tbe  purpose  of  being  constructiTe 
notice  and  a  protection.  In  tblB  case  the  pa- 
per could  be  no  notice  of  anything.  If  such 
a  paper  is  to  be  construed  as  a  conveyance, 
then  only  one  party  is  needed,  and  any  failing 
or  dishonest  debtor  could  retain  the  property 
br  bis  own  act  in  making  and  filing  a  paper. 
The  instrument  in  this  case  could  only  have 
beeta  made  valid  between  tbe  supposed  original 
parties  by  tbe  filling  up  of  tbe  blanks  and  a  re- 
delivery by  the  mort^gors.  I  am  aware  that 
there  is  a  line  of  cases  holding  that,  where  a 
note  and  chattel  mortgage  are  executed  with  a 
blank  for  payee  and  mortgagee,  and  placed  in 
the  hands  oi  an  agent  to  raise  money,  with 
verbal  authority  to  fill  tbe  blanks  and  deliver 
the  papers,  the  transaction  is  held  valid,  and 
to  a  certain  extent  they  are  treated  as  commer- 
cial papen,  and  probably  correctly  so.  But 
this  IS  on  the  theory,  and  can  only  be,  that  tbe 
party  negotiating  the  loan  is  the  agent  of  the 
manr,  but  the  papers  when  delivered  are 
complete  and  the  act  of  the  agent  in  filling  the 
blanks  and  making  deHveiy  u  regarded  as  the 
act  of  the  maker;  but  in  no  cue  have  these 
papers  ever  been  held  valid  without  parol 
proof  of  tbe  direction  and  authority  to  fill  tbe 
blanks  and  make  the  delivery.   A  glance  will 


show  that  this  does  not  fall  Into  that  Hue  of 
cases. 

The  claim  of  plaintiff's  counsel  that,  if  idain- 
tifF  did  not  take  title  to  the  wheat  under  tbe 
defective  mortgage,  he  took  title  by  tbe  asrign- 
ment  of  tbe  Brackbill  mortage,  cannot  be 
sustained.  If  that  mortgage  nad  not  become 
functus  officio  by  its  terms  and  the  lapse  of 
time,  it  was  mad£  so  by  tbe  acts  of  tbe  parties. 
Their  intention,  as  anown  by  tbe  evidence, 
was  to  cancel  those  papers  and  snbstitnte 
others.  That  mortgage  was  not  made  to  se- 
cure Qie  note  relied  upon  in  this  case,  but 
another  and  different  one,  which,  for  all  that 
appears,  was  canceled  and  destroyed.  It  is 
well  settled  in  this  class  of  cases  that  tiie  note 
is  the  principal  thing;  the  mortgage,  coDaleral 
or  indaentaf  to  it.  Hence  tbe  mortgage  was 
worthless  without  the  production  of  the  note, 
which  was  not  produced  or  sought  to  be  re- 
covered upon.  Neither  can  it  be  suocesafuUy 
held,  as  contended  in  argument,  that  tbe  re- 
cital in  tbe  second  mort^ige  made  to  Boell  & 
Buell  was  notice  to  the  defendant  under  tbe 
Statute.  That  record  could  only  be  notice  of 
that  lien.  Had  defendant  heea  xeqidred— 
which  he  was  not — to  see  that  record,  he  would 
not  have  been  aided,  as  tbe  redtal  was  In  re- 
gard to  a  deed  which  had  no  existence. 

If  parties  lose  the  benefits  of  securitiefl 
through  inattention  to,  and  carelesness  In,  their 
business,  courts  cannot  assist  them.  The  actual 
contrU  and  possession  of  penonal  pmpaij, 
without  notice,  is  prima  facie  IndlcattVe  of 
ownership  at  law.  And  where,  as  In  tbiacsse, 
one  of  two  partly  must  suffer  for  tbe  wrong- 
ful act  of  tbe  third,  the  loss  must  fall  upcm 
bim  who,  having  the  means  of  preventing  it, 
through  carelessness  or  inattention,  allows  a 
purchaser  to  be  misled. 

Tbe  Judgment  of  the  court  below  should  be 
afllrmea. 

Biehmond  and  PattlMn,  CC,  ccm- 
curred. 

Per  Curiam  t 

For  reasons  stated  in  the  foregoing  opinion, 
the  Judgment  of  (A«  Superior  Court  ia  affirmed. 
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ATCHISON,  TOPEKA  A  SANTA  Tt  B. 
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*1.  Where  a.slilppeFofatockwMoii  a. 

'Head  DOtes  hy  Hobtoit,  Ch.  J. 

Nois.— Volunteer  cannot  recover  for  tnM^  except 
where  caused  by  toantonneea  or  mOltce. 

A  perstm  tiaveUn^  on  a  train  in  charge  of  cattle 
Is  a  passenger  for  hire;  the  consideration  for  his 
pasBage  ts  tbe  service  be  renders  in  talcing  care  of 
tiie  cattle,  orlt  is  found  Id  the  ofaargea  made  forsbip- 
ping  tbe  cattle,  Missouri  Fac.  K.  Co.  v.  Ivey,  1  L. 
B.  A.  600. 71  Tex.  40Q.  8ee  Dewire  v.  Boston  ft  H. 
B.  Co.  2  L.  R.  A.  1(16,  note,  148  Haas.  U3. 

A  mere  order  to  one  riding  on  tbe  train,  given 
the  conductor,  wlU  not  oonstttute  an  anploynient 
flL.R.  A. 


flp^^tt  train  Mcompansins  two  loads 

of  hu  Btocki  which  were  bdng  tmnspcTted  to 
market,  and  tbe  train  bad  attached  to  tt  a  ca- 
boose for  tbe  shippers  on  tbe  train  to  ride  In. 
and,  wUle  the  train  was  atopptaur  at  a  Btatfoo, 
tbe  oonduotor  addiened  tiie  shipper  as  f<dlows: 
"  You  get  on  top,  and  help  signal,  until  the  last 
load  of  bogs  oomes  up,  and  we  will  water  them." 
—and  the  shipper  voluntarUr  obeyed  tbe  order  or 


within  the  scope  of  tbe  implied  autborttr  of  tbe 
oonduotor;  bo  a  mere  order  or  request  by  a  oon- 
duotor, to  a  night  watcbmao  about  a  station  wbo 
was  riding  on  a  tf  relgbt  train  Co  a  distant  station 
for  bis  meals,  to  make  a  ooupUng  for  bim,  does 
not  oonstltute  an  employment.  Georgia  Pac.  R. 
Co.  V.  Proi»t,  85  Ala.  208. 

For  the  rule  as  to  assuming  risks  of  employment 
and  Its  extension  to  passengers  volunteering  to 
aastet  employfe,  see  Strlngham  v.  Stewart,  1  I>.  R 
A.  481,  nots.  111  N.  T.  186. 
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direction,  and  got  upon  the  train  moviiiff  back* 
ward,  and  white  on  the  top  of  the  train,  near  to 
tbeendofacar,  watOhlnga  brakemao  trjinir  to 
nuke  a  ooupliny ,waa  Kverely  Injured  by  a  sudden 
forward  motion  or  Jerk  of  the  train,  without  any 
sfgna]  thereof,— Hdd,  that  aa  the  shipper  volun- 
tarliy  plaoed  hlmaeU  In  a  position  of  known  dan- 
ger, and,  as  he  was  not  upon  the  top  of  the  train 
to  look  after  or  care  for  Ills  atook,  the  Ballroad 
Company  la  not  liable  In  damagee  for  bta  Injuries. 

S*  An  0z&mliiaition  of  the  teatluoiiy  and 

special  flndlngaofthe  Jury  does  not  eetabltansuoh 
gross  DwUgenoe  In  tlie  case  as  amounts  to  wan- 
tonnesB  or  malloe  on  the  part  of  the  Railroad 
Company  or  any  of  its  employte. 

(Dooember  7. 188B.) 

ERROR  to  the  District  Court  for  Sumner 
Comity  to  review  a  judgment  in  fsvor  of 
plaiDtlfT  ID  an  action  to  recover  damaees  for 
peiflonal  injuries  alleged  to  bave  xesnlted  from 
defendant's  negligence.  Bgeened. 

Statement  by  Horton*  Ch.  J.: 

On  the  2etb  day  of  Februa^.  1887.  D.  C. 
lAadkj  filed  his  amended  petition  agatnat  the 
Atchison,  Topeka  &  Suita  Fe  Railroad  Com- 
pany to  recover  $35,000  damaces  for  certain 
personal  injuries  received  by  him  on  July  16, 
188S,  at  a  point  upon  the  railroad  between  Law- 
renceand  Arffeotine.  On  the  2lst  day  of  April, 
1887,  the  Railroad  Company  filed  an  amended 
answer,  setting  up:  Jirst,  a  general  denial;  tec- 
and,  contributory  negligence;  and,  third,  that 
plaintiff  was  wrongfuUy  on  the  train  under  a 
stock  pass  issued  to  W.  T.  Llndley,  and  not  to 
the  fdaintiff .  A  copy  of  the  stock-contract  pass 
is  as  follows: 

Atchison,  Topeka  and  Santa  F6  Railroad 
Company, 
Llve-Stock  Contract. 

Duplicate. 

No.  of  cars.  Initials. 

8,188.  at 
18,878.  at  Perth  Sta- 

tion, July  15,  1885. 

Received  of  James  HoUaad  3  cars  of  stock 
(86  bead)  to  be  delivered  at  Kansas  City  station 
at  special  rates,  being 

 dollars  per  car  for  horses  and  mules. 

Wfr.  s-  "   "   "   "   calUe  and  hogs. 

  "   "        "  sheep. 

Consigned  to  O.  W.  Kefner  at  Kansas  City, 
Ho.,  station. 

Agreement  made  between  the  Atchison,  To- 
peka and  Santa  F€  Railroad  Company,  party 
of  the  first  part,  and  James  Holland,  party  of 
the  second  part,  witnesMth  that  in  considera- 
of  the  above-named  special  rates  and  other 
valuable  considenlions  (hereby  acknowled^), 
the  said  party  of  the  second  part  hereby  re- 
lieves said  party  of  the  first  part  from  the  lia- 
bililj  of  a  common  carrier  in  the  transporta- 
tion of  said  stock,  and  agrees  that  such  liabili- 
ty shall  be  only  that  of  a  private  carrier  for 
hire.  (2)  And  said  party  of  the  second  part 
hereby  accepts  for  such  transportation  the  cars 
provided  by  said  Company,  and  used  for  ship- 
ment  of  sam  stock,  ana  hereby  assumes  all  risk 
of  injury  which  the  animab,  or  any  of  them, 
may  receive  f  n  consequence  of  their  being  wild, 
unruly  or  weak,  or  maiming  each  other  or 
themselves,  or  in  consequence  of  heat  ot  vat- 
6I..RA. 
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focatioD  or  other  ill  effects  of  being  crowded  in 
the  cars,  or  on  account  of  beiog  injured  by  the 
burning  of  hay.  straw  or  other  material  used 
by  the  owner  for  feeding  the  stock,  or  other- 
wise; and  also  all  risk  oidamage  or  injury  or 
loss  whatever  which  may  be  sustained  refr- 
son  of  any  delay  or  detentton  in  such  trans- 
portation, whether  occasiooed  by  any  mob, 
strike  or  tbreatoied  violence  to  person  or  prop- 
erty from  any  source,  or  injury  to  track  or 
yards,  or  any  or  all  other  causes,  whether  men- 
tioned or  not.  and  all  risk  of  the  escape  of  any 
portion  of  said  stock,  or  loss  of  or  damage  from 
anv  other  cause  or  thing  not  resulting  from  tiie 
willful  negligence  of  me  agents  of  said  party 
of  the  first  parL  (8)  And  said  patty  of  the 
second  part  further  agrees  that  be  will  load  and 
unload  said  stock  at  his  own  risk,  and  feed, 
water  and  attend  to  the  same  at  his  own  ex- 
pense and  risk  while  it  is  In  the  stock  yards  of 
the  party  of  the  first  part  awaiting  smpment, 
and  whue  on  the  ears,  or  at  feeding  or  transfer 
points,  or  where  it  may  be  unloaded  for  any 
purpose.  (4)  And  it  is  further  agreed  that  said 
party  of  the  second  part  will  see  that  said  stock 
18  securely  placed  in  the  cars  furnished,  and 
that  the  cars  are  securely  and  properly  fastened 
so  as  to  prevent  the  escape  ol  said  stock  there- 
from. (5)  And  it  is  further  agreed  that,  in 
case  the  said  party  of  the  first  part  shall  fur- 
nish laborers  to  assist  in  loading  and  unloading 
said  stock,  they  shall  be  subject  to  the  order, 
and  be  deemed  employ^,  of  said  party  of  the 
second  part  while  so  assisting.  (8)  And  for 
the  consideration  aforementioneid  said  party  of 
the  second  part  further  agrees  that,  as  a  condi- 
tion precedent  to  his  right  to  recover  any  dam- 
age for  loss  or  injury  to  said  stock,  be  will  give 
notice  in  writing  of  nu  claim  therefor  to  some 
officer  of  said  party  of  !he  first  part,  or  its 
nearest  station  agent,  before  said  stock  Is  re- 
moved from  the  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery  of  the 
same  to  said  party  of  the  second  part,  and  be- 
fore such  stock  Is  mingled  with  other  stock. 
(7)  Agents  of  this  Company  are  not  authorized 
to  agree  to  forward  live  stock  to  be  delivered 
at  any  special  time.  (8)  The  evidence  that  said 
party  ot  the  second  part  after  a  full  understand- 
ing thereof  assents  to  all  the  conditions  of  the 
foregoing  contract  is  his  signature  thereto. 

A.  E.  Finch,  Agent  for  the  Company. 
James  HoHand,  Shiimer. 
Witness:  W.  E.  Ke«.   iTo  be  other  than 
either  signer  of  the  contract.) 

Not  negotiable. 

Notice.  Agent  will  have  ship^ier  sign  du- 
plicate in  copying  ink.  and  take  an  impression 
of  same  before  forwarding  to  general  freight 
agent. 

Executed  in  duplicate. 

Form  67.  Duplicate. 

Atchison,  Topeka  and  Santa  F£  R.  R.  Go. 

Live-Stock  Contract. 
From  Perth  station. 

To  stock  shippers,  agents  and  conductors. 

(9)  On  and  after  Hay  1st,  1884.  the  follow- 
ing rules  will  govern  the  Issuance  of  passes  to 
men  in  charge  of  live  stock,  and  their  retnm. 
(10)  On  shipment  of  horses,  mules,  cattle, 
hogs  and  sheep,  belonging  lo  one  owner,  ship- 
pers will  be  passed  on  freight  tr^thwiUi  stook. 
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and  on  cootracts  as  follows:  (11)  on  sbipmeot 
of  one  (1)  car  live  stock,  one  (1)  man  will  be 
carried  free  one  vay  tn  charge  of  stock,  and 
his  contract  will  be  authority  for  condaclors  to 
pass  hlra.  No  return  passes  will  be  g^ven  on 
account  shipment  one  (1)  car.  (12)  One  (1)  man 
with  two  (2)  to  three  (8)  cars;  two  (2)  men  with 
.four  (4)  to  seven  (7)  cars;  three  (8)  men  with 
eight  (8}  to  twenty  (SO)  cars;  four  (4)  men  with 
twenty-one  (31)  cars  or  more,  which  is  the  max- 
Imnm  number  that  will  be  passed  with  stock 
for  one  owner.  (18)  The  agent  at  the  station 
where  the  stock  is  Imded  will  enter  on  the 
back  of  the  contract  in  ink,  and  erase  with 
ink  the  spaces  not  used,  the  name  or  names 
of  the  persons  who  are  actually  entitled  to 
pass  free  with  stock,  which  Is  the  autboritjt 
for  the  conductors  to  accept  such,  and  pass 
the  parties.  When  no  return  pass  is  given, 
forwarding  agent  will  erase  with  Ink  the  space 

Erovided  fot  return  pass.  (H)  Names  entered 
I  pencil  will  not  be  accepted  by  conductors 
when  no  person  is  in  charge.  Erase  all  the 
spaces  on  the  back  of  the  contract.  Agents 
will  refuse  to  enter  any  names  on  the  contract 
but  those  of  the  owner  or  employes  in  charge 
of  M;ock.  without  regard  to  passes  required  by 
the  number  of  cars.  (16)  It  is  understood  that 
tbe  shippers  are  passed  on  freight  trains  to 
take  care  of  their  stock,  and  stock  contracts, 
except  to  return,  countersigned  as  below,  are 
not  good  on  passen^r  trains.  (16)  Beturn 
passes,  good  on  all  trains  that  cariy  passengers, 
will  be  given  to  tbe  parties  passed  with  stock 
on  stock  contracts  only,  and  will  not  be  ac- 
cepted untess  countersigned  and  stamped  by 
the  general  foelglit  agent  at  Topeka,  or  by  the 
agentatUieBtationtowhich  stock  is  contracted. 
(17)  Return  passes  will  not  be  given  unless 
contracts  are  presented  within  ten  (10)  days 
from  their  date,  and  will  be  good  only  when 
used  within  three  (8)  da*^  after  being  counter- 
dgned  and  stamped.  When  (Ktntract  is  pre- 
sented fbr  return  trip,  conductor  of  last  division 
will  be  particular  to  take  up  and  return  it  to 
the  ffeneral  freight  agent.  (18)  Contracts  for 
single  ear  shipments  must  be  taken  upon  the 
trip  (see  note  ten)  and  returned  lo  auditor 
with  ticket  collections  by  conductors  of  last 
division.  No  return  pass  will  be  given  on  ac- 
connt  of  emigrant  oumt  (19)  For  other  rules 
governing  the  shipment  of  live  stock,  see  local 
tariff.   H.  C.  Barlow.  Qeneral  Frdgbt  Agent. 

Release. 

(20)  We,  the  undersigned,  in  charge  of  live 
stock  mentioned  in  tbe  within  contract,  in  con- 
sideration of  the  free  pass  ^nted  us  by  the 
Atchison,  Topeka  and  Santa  jPfi  Railroad  Com- 
pany, hereby  agree  that  said  Company  shall 
not  oe  liable  to  us  for  injury  or  damage  of  any 
kind  suffered  by  us  while  in  charge  of  said 
stock,  or  while  traveling  upon  such  free  pass. 
Wm.  F.  Lindley,  with  two  cars,  the  numbers 
of  which  are  noted  within,  July  IStb,  188S. 

(21)  Pass,  on  freight  trains  only,  Wm.  F. 
Llndlev,  party  tn  charge  accompanying  stock. 
E.  A.  FiDcfa,  Agent. 

(22)  Only  names  of  parties  entitled  to  pass 
must  be  entered,  and  draw  a  pen  through  the 
blank  spaces.  Agents  will  make,  and  have 
signed,  two  copies  of  contract,  giving  original 
6L.R.  A. 


to  shipper,  and  sending  duplicate  to  gvnenl 

freight  office. 

Atchison,  Topeka  and  Suita  F£  RaflroMl 

Company.   Good  for  return  passes  from  

in  for  tlie  person  or  persons  named 

above,  if  stamped  ox  countersigned  by  the  ^n- 
ernl  freight  agent,  or  a^t  at  dellverv  station. 

Void  unless  used  within  three  (S)  days  from 
date. 

Trial  had  at  the  Hay  Term  of  tbe  court  for 

1887,  before  the  court  with  a  jury.  The  jury 
returned  a  verdict  for  tbe  plaintiif  for  $9,65(>. 
The  jury  also  made  tbe  following  special  find- 
ings of  fact:  "(1)  After  watering  the  car  of 
hoes  on  the  first  section  of  the  train,  where 
did  tbe  plaintiff,  D.  C.  Lindley,  go?  Answer. 
On  the  top  of  tbe  rear  of  tbe  portion  of  the 
train  attached  to  the  en^ne.  (3)  Where  did 
tbe  plaintiff,  D.  C.  Lindley,  first  go  after 
getting  on  top  of  tbe  train  II  If  towards  the 
engine,  how  many  cars?  A.  On  the  second 
or  third  car  from  the  rear  portion  of  that 
portion  of  the  train  attached  to  tbe  engine. 
(8)  For  what  purpose,  if  any,  did  tbe  plaintiff, 
D.  C.  Lindley,  go  to  the  rear  car  <m  the  first 
section  of  the  train  after  going  towards  the  en- 
gine ?  A.  It  is  not  clear  to  the  minds  of  the 
Jury.  (4)  What,  If  anything,  did  the  plaiBtfff. 
D.  0.  Lindley,  do  after  reaching  the  rear  car 
of  the  first  section,  and  upon  what  part  of  the 
rear  car  did  he  stand?  lo  what  direction  was 
he  looking?  A.  Walked  to  rear  end  of  run- 
board  in  center  of  car,  towards  the  detadied 
portion  of  the  train.  (5)  What  caused  the  tdaio- 
tiff,  D.  C.  Lindley.  to  tall  from  tbe  car?  A. 
By  a  sudden  forward  motion  of  the  train.  (6) 
Was  the  plaintiff.  D.  C.  Lindley,  guilty  of  neg- 
ligence in  going  to  end  of  rear  car  of  the  first 
section  of  the  train?  A.  Not  by  reason  of  ifo- 
ing.  (7)  Did  tbe  enicineer  who  was  operating 
tbe  engine  at  the  time  of  the  accident  see  the 
plaintuf,  D.  C.  Lindley,  on  the  top  of  the  flfst 
section  of  the  train  to  which  the  engine  was  at- 
tached, at  any  time  Justprior  to  or  at  the  time 
of  the  accident?  A.  We  do  not  know.  (8) 
Were  any  of  the  trainmen  on  the  train  under 
the  influence  of  iotoxicaling  liquor?  If  so, 
who?  A.  We  do  not  know,  (9)  Were  any  of 
the  men  who  were  running  and  operating  tbe 
train  gailty  of  any  negligence  at  the  time  of  the 
accident?  If  yes,  in  what  did  it  consist?  A. 
Yes;  in  tbe  hurried  manner  in  which  the  em- 
ploy^ of  the  said  train  managed*tbe  same. 
(10)  Was  the  plaintiff.  D.  C.  Lindley,  (rnilty  of 
negligence  in  going  on  top  of  the  tram  at  Eu- 
dora  just  prior  to  tbe  accident?  A.  No.  (II) 
Who  made  the  coupling  at  the  time  of  the  acci- 
dent, and  was  he  the  head  or  rear  brakeman? 
A.  Guy,  the  head  brakeman.  (12)  Was  tbe 
plaintiff,  D.  C.  Lindler,  watehing  the  brake- 
man  between  cars  msklng  the  couplingat  the 
time  of  the  accident?  A.  Yes.  (18)  Was  it 
part  of  tbe  duties  of  tbe  plaintiff.  D.  O.  Ltnd- 
ley,  in  t^ing  care  of  tbe  two  cArloadsl  of  stock 
on  the  train,  to  assist  the  trainmen  in  tbe  man- 
agement, running  or  coupling  of  the  cats  on 
tbe  train,  and  In  making  signalstotbecngineer? 
A.  No.  fl4)  How  much  was  the  damage  to 
the  pitdntiff.  D.  C.  Lindley,  on  account  of  ex- 
penses while  at  Kansas  City,  Mo.,  and  in  what 
do  they  consist?  Answer  fully.  A.  About 
9838;  doctor  bills,  nurse  ao^board.  116)  Did 
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the  engineer  who  tc&b  operating  the  engine  at 
the  time  of  the  accident,  and  just  prior  thereto, 
have  any  knowledge  that  the  pWDtifl,  D.  C. 
Liodley,  was  on  top  of  the  train  of  caraattacbed 
to  the  engine?  A.  We  do  not  know.  (16^  Did 
the  engineer  who  was  operating  the  ennnc  at 
the  time  of  the  accident  to  the  phUntuff,  and 
just  prior  thereto,  use  ordinary  care  in  handling 
the  engine!   A.  No." 

The  Railroad  Company  filed  its  motion  for 
judgment  upon  the  special  findings  of  the  jury, 
notwithstanding  the  verdict,  and  also  filed  its 
motion  for  a  new  trial.  These  motions  were 
heard  on  the  6tb  day  of  June,  1887,  and  taken 
under  adviaement  until  the  next  term  of  the 
court.  At  the  September  Term  of  the  court 
for  1887  the  motions  were  overruled,  and  Judg- 
ment was  rendered  in  favor  of  the  plaictitt,  and 
againsl  the  Bailioad  Company,  for  the  sum  of 
$9,833.  The  Railroad  Company  excepted,  and 
brings  the  case  here. 

Mewn.  Gsorflw  R.  Peek,  A.  A.  Hard, 
O.  J.  WoodandRobert2>iinlaip.  for  plain- 
tiff in  error: 

The  testimony  on  behalf  of  plaintiff  was  to 
the  effect  that  the  jar  in  this  case  was  no  greater 
than  Tould  occur  where  the  ooapling  in  atrain 
aboald  break.  Therefore  the  endence  was  not 
sufficient  to  establish  negligence  in  the  defend- 
ant 

Mite/uU V.  Chicago tS^O.  r.RCfe.MMich.SSe. 
13  Am.  &  Eng.  B.  R.  Cas.  168;  Hayefr.  Fortj/- 
Second  Street  it  Q.  8.  F.  fi.  O).  97N.  T.  269; 
Broum  y.  Oongreaa  A  B.  ^rea  R.  Oo.  ^  Mich. 
168,  8  Am.  &  Eng.  R.  R  Cas.  888. 

The  conductor  was  not  shown  to  have  any 
power  or  authoriQr  to  employ  men  to  do  the 
train  work,  or  discharge  the  service  required 
of  plaintiff.  The  Company  ought,  therefore, 
not  to  be  bound  by  any  such  unauthorized  di- 
rection given  by  the  conductor,  nor  be  held 
liable  for  an  injuiy  which  resulted  from  the 
awkwardncBB  of  the  plaintiff. 

It  is  a  liability  which  the  Railroad  Company 
could  in  no  manner  anticipate. 

EherKartY.  Terre  Haute  &  L  B.  Co.  78  Ind. 
292.  4  Am.  &  Eng.  R.  R.  Caa.  602-004;  Nea 
OrUamt,  J.dhO.N.  R.  Co.  v.  Earriton,  48  Miss. 
112;  FUnoer  v.  Penntylvania  R.  Co.  69  Pa.  210. 

A  custom  to  do  anegligent  act  and  take  risks 
could  not  excuse  the  pluntiff  in  the  doing  of  a 
nes^lgent  act. 

Lawson,  Usages  and  Customs,  828,  329 ;  Berg 
7.  Chicago,  M.  <fe  St.  P.  R.  Co.  50  Wis.  419,  2 
Am.  &  Eng.  R.  R.  Cas.  70. 

The  assent  or  direction  of  the  conductor  does 
not  render  the  act  of  the  plaintiff  in  assuming 
this  perilous  position  any  the  less  negligent. 

BaUimareStP.R.  Cb.  t. /one*,  9S  (T  8.  489 
(24L.  ed.  608);  mekeff  y.  Botbm  A  L.  R.  Go.U 
Allen,  488;  Ihume!/  v.  Bendrie.  46  Mich.  501; 
Penjimhania  R.  Co.  v.  Langdon.  92  Pa.  21; 
Lehigh  VaUey  R.  Co.  v.  Oreiner.  4  Cent.  Rep. 
898,  118  Pa.  607;  MeCorkle  v.  vkieago,  R.  I.  <fc 
P.  R.  Co.  61  Iowa,  566;  Rveker  v.  MiaouH 
Pac.  R.  Co,  61  Tex.  499;  Lindsey  v.  Chicago,  R. 
2.  <e  P.  R.  Co.  64  Iowa,  407;  Bern  v.  Railway 
Past.  Aatur.  Co.  66  Iowa,  664:  Pt«^y.  Bur- 
lington, C.  R.  cfe  N.  R.  Co.  62  Iowa,  728;  Hig- 
gine  v.  Cherokee  R.  Q>.  78  Ga.  160,  151;  ffoft- 
erUoR  V.  Jfea  York  &  B.  R.  Oo.  f22  Barb.  91; 
Boar  V.  Maine  Cant.  ii.  Cb.  70  He.  66;  Botuton 
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it  T.  C.  R  Co.  V.  Clemm<m»,  55  Tex.  88;  Bfa*> 
V.  Grand  Bapidt  db  1.  R.  Co.  60  Mich.  124; 
Norfolk  A  W.  R.  Co.  v.  Fenvmm,  79  Va.  241; 
Wordy.  Central  Park  R.  <h.  U  Abb.  Pr.  N. 
S.  411;  Quinn  y.  IlUnma  Cent.  R.  Co.  51  III. 
495;  Boggett  v.  lUinoin  Gent.  R  Co.  M  Iowa, 
284:  Bouganv.  Champlain  Tran»p.  Co.  6  Lane. 
480,  485,  486;  Earrie  v.  HanniM  it  St.  J.  R. 
Oo.  6  West.  Rep.  412.  89  Mo.  238;  Wallace  v. 
Western  N.  C.  R.  Co.  98  N.  C.  494;  Smith  v. 
Richmond  dk  D.  R.  O*.  99  N.  0.  241;  Camden 
db  A.  R.  Co.  y.  Hootty.  99  Pa.  692;  Adame  v. 
Law^iiire  A  T.  B.  Co.  L.  R.  4  C.  P.  743; 
mner  v.  Qrmt  Western  R.  Co.  L.  R.  4  Exch. 
117;  Blite/i  v.  Central  B  Co.  76  (5a.  888;  Todd 
V.  Old  Colony  A  F.  B.  B.  Oo.  H  Allen,  18; 
Smotherman  v.  St.  Louii,  I.  M.  A  8.  B  Co.9» 
Mo.  A  pp.  366. 

The  auUiorily  of  the  conductor  of  this  stock 
or  freight  train  was  necesBarily  more  limited 
than  that  of  the  conductor  of  a  regular  passen- 
iter  train,  and  notice  of  his  limited  authorl^ 
will  be  implied. 

Eaton  y.  Ddawart,  L.  A  W.  B,  Oo.  67  N.  T. 
382,  893. 

ilfr.  GluwleB  'Wlll^,  for  defendant  in 

error: 

The  same  degree  of  care  was  demanded  of  the 
railroad  company  as  if  plaintiff  bad  been  a 
pasaenger  for  hire  In  any  other  way  than  as  a 
shipper. 

Jaeobut  v.  Paul  A  C.  B.  Co.  20  Minn. 
125;  Ohio  A  M.  R.  Co.  v.  NiOdeea,  71  Ind.  271;  /n- 
dianapoUt  A  St.  L.  R.  (h.  t.  Hor^,  98  TJ.  S. 
291  (28  L.  ed.  898);  Ohio  A  M.  R.  Co,  y.  SOby, 
47  Ind.  471. 

Drovers  in  charge  of  stock  on  the  train  are 
at  all  times  under  the  direction  of  the  conduc- 
tor, who  ia,  above  everybody  else,  supposed  to 
know  where  to  direct  and  how  to  direct  ship- 
pers. 

Jaeobu*  V.  8t.  Paul  A  C.  R.  Co.  20  Minn.  125; 
Caldwell  v.  Murphy,  1  Duer,  238;  Spooler 
V.  BrooHyn  City  R.  Cb.  64  N.  Y.  880;  Creed 
V.  Penneyhania  B.  Oo.  W  P».  189;  Dunn 
V.  Grand  Trunk  i2.  O.  58  Me.  1^;  Xueaf  v. 
Milwaukee  A  St.  P.  R.  Co.  88  Wis.  41;  Meeed 
V.  Lynn  A  B.  R.  Co.  8  AUen,  234. 

He  is  the  animating  and  controlling  spirit 
of  the  mechanism  employed,  and  his  standard 
of  duty  is  according  to  the  risks  be  requires,  or 
knowingly  permits,  a  shipper  to  take. 

Indianapolie  A  St.  L,  B.  Oo.  v.  Eorat,  tupra. 

Negligence  is  not  imputable  to  a  person  for 
failing  to  look  for  danger,  when  from  the  sur- 
rounding circumstances  the  person  sought  to 
be  chared  with  It  bad  no  reason  to  suspe^that 
danger  was  to  be  apprehended. 

Moulton  V.  AldricA,  28  Kan.  800. 

If  the  engineer  started  up  that  engine  and 
train  without  a  signal  so  to  do,  jerked  that  train 
in  two,  and  hurt  Llndley,  as  was  done,  the 
Railroad  Company  is  estopped  from  saying 
that  the  engineer  was  not  guilty  of  gross  and 
willful  negligence. 

Kanme  Pac.  R.  Co.  v.  i%owy,  29  Kan.  180. 

But  giving  the  defendant  all  it  can  ask  in 
the  premises,  then  Liadley's  act  was  merely  a 
condition,  and  not  a  judicial  cause  of  the  injury; 
which  is  not  a  bar  to  a  recovery,  even  thou^ 
the  plaintiff  was  guilty  of  negligence. 

Thirteenth  A  Fifteenth  Street  Paw.  B  Oo.  v. 
Boudrou,  93  Pa.  476.  87  Am.  Rep^  707.  . 
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AsBQiniiic  that  the  conductor  had  nothing  to 
do  about  Lmdley  going  on  top  of  tiie  train,  and 
that  it  was  danserous  for  htm,  under  anj  cir- 
cumstancea,  to  be  on  the  top  and  end  of  the  car, 
it  was  no  excuse  for  the  lUilroad  Company  to 
recklessly  injure  him. 

BaHim  T.  Boper,  31  Wend.  616;  Vandegrift 
V.  Bediker.  22  N.  J.  L.  186;  Loifayetie  A  1.  R. 
Co.  T.  A^ma,  26  Ind.  76;  IniHanapoUt  d  C. 
B.  Co.  T.  JTsOun;.  S6  Ind.  870;  MulKerHn  v. 
Ddaxoitn,  £.  eft  IT.  it  a».  81  Fa.  866;  NorrU 
T.  LiieMeid,  85  N.  H.  271;  IJa^  t.  Nonoieh  db 
W.  R,  Co.  26  Conn.  671;  CMeago  <fc  JT.  W.  R. 
Go,  Y.  Donahue,  75  UL  106;  Litehfidd  Goal  Co. 
T.  Taylor,  81  III.  690;  Glaxton  v.  Lexington  A 
B.  8.  R.  Go.  18  Bush,  686;  Cooley.  Torts,  674; 
Brou>n  v.  SannOal  A  St.  J.  R  Co.  SO  Mo.  461; 
KerwJiaker  t.  dneland,  C.  d  G.  R  Co.  3  Ohio 
St.  172;  BaimuPae.  R.  Go.  t.  Pointer,  U  Kan. 
87;  Union  Pae.  R.  Co.  v.  Bollint,  5  Kan.  MH; 
Pueifle  R.  Co.  T.  Boutg,  12  Kan.  828:  Burnt-v. 
BetUfontaine  R.  Go.  60  Ho.  188. 

The  injury  was  not  the  consequence  of  Lind- 
lev'B  position  on  the  train,  but  the  consequence 
of  the  jerking  of  the  train;  and  to  determine 
whether  an  act  is  negligoit,  tis  character  and 
all  of  tts  qualities,  and  all  the  circamstancea 
under  which  it  was  done,  must  be  known  and 
considered. 

Wood  V.  Chicago,  M.  A  8t.  P.  R.  Go.  51  Wis. 
196.  Se«  also  Philaddphia  A  R  R.  Go.  v. 
Derby,  56  U.  S.  14  How.  468  (14  L.  ed.  502); 
Tlie  NewWorid  v.  King,  67  U.  8.  16  How.  469 
(14  L.  ed.  1019):  Dunn  v.  arand  Trunk  R.  Go. 
68  Me.  187;  TuUer  v.  Talbot,  28  111.  8S7;  Pittt- 
bvrg,  C.  A  8t.  L.  R  Go.  v.  Thompton,  fl6  Hi. 
188;  Toledo.  W.  A  W.  R.  Go.  v.  Oaen,  48  Ind. 
406;  Doggett  t.  lUinoi*  Cent.  B.  Go.  84  Iowa. 
284;  (^Ugrove  v.  Neva  Fork  AN.  H.  R.  Co.  20 
N.  T.  492;  MeAunich  v.  MiMiatipvi  A  M.  R. 
Co.  20  Iowa,  845;  Clark  t.  Eighth  Aeenue  R 
Co,  86  N.  Y.  18S,  98  Am.  Dec.  495;  WerU  t. 
Long  Aland  JZ.  CSi>.  98  N.  T.  650;  Kentudiy 
Gent.  R.  Co.  v.  Dittt,  4  Bush,  598;  1  Laoey,  Dig. 
of  Railway  Dec.  418;  2  Wood.  Railway  Law, 
1112, 1121:  Little  Rock  A  Ft.  8.  R.  Go.  v.  Milet. 
40  Ark.  298,  18  Am.  &  Eng.  R.  R.  Cas.  10; 
T»peka  GityR.  Co.  r.  Higm,  88  Kan.  876;  8t. 
Joteph  A  W.  R.  Go.  r.  Wheeler,  85  Kan.  190; 
Cincinnati,  W.  A  M.  R.  Go.  v.  Peten,  80  Ind. 
168,  6  Am.  &  Eng.  K.  R.  Cas.  187;  Lake  Shore 
AM.  8.  R  Co.  V.  Broum,  11  West.  Sep.  800, 
128  111.  162.  81  Am.  &  Eng.  R.  R  Cas.  61; 
MeOee  v.  Mietouri  Bie.  R.  Go.  10  West.  Rep. 
282,  92  Mo.  208,  81  Am.  &  Eng.  H.  R.  Cas.  6; 
Rueker  v.  Miuouri  Pac.  B.  Co.  61  Tex.  499,  21 
Am.  &  Eng.  R.  R.  Cas.  246,  249  note. 

If  the  Company's  employes  directed  or  per- 
mitted passengers  to  occupy  unusual  places  on 
the  train,  the  CompaDy  is  held  to  the  utmost 
care  in  avoiding  injuries  to  passengers. 

Allender  t.  Chicago,  R.  I.  A  P.  R  Co.  4S 
Iowa,  276,  14  Am.  K.  Rep.  443. 

Even  if  lindley  was  negligent  io  standing  on 
the  end  of  the  car,  the  employ^  knowing  it, 
they  should  have  taken  care  to  prevent  an  in- 

?uTv,  and  a  failure  todo  so  rendera  the  Company 
iable. 

Houston  A  T.  G.  R.  Co.  v.  Smith,  53  Tex. 
178;  Cleveland,  C.  A  C.  R.  Co.  v.  Crawford,  24 
Ohio  St.  681,  7  Am.  R.  Rep.  172;  Penn^lvania 
R.  Co.  V.  Werner.  89  Pa.  59;  Marit  v.  St.  I^ul, 
M.  A  M.  R.  Co.  80  Minn.  488. 
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Horton*  CA.  J.,  delivered  thetqiliiioDttf  the 

court: 

This  was  an  action  bv  D.  C,  Lindlev  agatnat 
the  AtchlaoD,  Topeka  A'Saota  F6  Railroad  Com- 
pany for  injuries  received  while  travellog  on  a 
stock  train,  and  resulted  in  a  verdict  against 
the  Company  for  99,650.  HcCambridge  was 
the  conductor  of  the  train,  Allen  was  the  engi- 
neer and  Guy  the  head  brakeman.  Liodley 
was  a  Kve-stock  dealer,  fifty  years  of  age,  re- 
siding in  Albkm,  Harper  Countv,  in  this  State. 
He  bad  shipped  livestock  for  imr^-f our  yean. 
The  alleged  cause  of  action  occurred  on  the 
16th  day  of  July,  1886.  Undley  bad  shipped 
on  the  defendant's  irabi  one  carload  of  hogs 
and  one  carload  of  cattle,  from  Perth  Station, 
in  Sumner  County,  to  be  transported  to  Kansii 
City,  Mo.,  and  was  on  top  of  one  of  the  stock 
cars  just  before  his  injuries.  He  arrived  at  En- 
dora,  a  station  between  Topeka  and  Argentine, 
between  6  and  6  o'clock  in  the  morning.  The 
train  consisted  of  forty-five  cars,  loaded  with 
stock.  Soon  after  arriving  at  Eodon,  eight  or 
ten  of  the  cars,  with  the  eabooae,  bn»e  or  aep- 
arated'from  the  main  train. 

The  petition  alleged,  among  other  things, 
that  "toe  conductor  tboi  In  chargeof  the  train, 
totally  disregaiding  the  safety  of  human  Ufe, 
and  Ming  grossly  careless  of  the  safe^  of  the 
passengers  on  the  train,  and  well  understanding 
the  culpably  negligent  manner  in  which  tbeen- 
gineer  was  handUog  the  train,  carelessly  and 
negligently  asked,  directed  and  induced  the 
plaintiff  to  climb  up  on  the  top  of  the  cars,  and 
signal  for  the  front  portion  of  the  train  to  be 
backed  up  so  ai  to  have  the  rear  and  front  pw- 
tion  of  the  train  coupled  together,  and  then  sig- 
nal the  cars  containing  hogs  needing  water  in 
the  hind  part  of  the  train,  so  that  the  conductor 
could  water  them.  That  the  front  part  of  the 
train  was  then  backed  up  to  the  hind  portion 
of  the  train;  and  while  the  brakeman  was  be- 
tween the  cars  making  the  coupling,  and  while 
plaintiff  was  on  top  of  the  cars,  looking  in  an 
opposite  direction  from  the  engineer,  the  latter, 
then  and  there  operadngtheengioeof  the  train, 
did  (hen  and  there,  with  groas  and  wanton  neg- 
ligence, and  with  utter  disregard  for  human 
life,  without  any  warning  suddenly  throw  opoi 
the  throttle  of  the  engine,  and  turn  on  all  the 
steam  power  possible,  so  that  the  engine  started 
up  with  the  cars  with  so  much  force  and  power 
that  the  life  of  any  htmian  being  upon  uie  top 
of  the  train  was  unsafe.  Thattbe  train  started 
up  so  suddenly,  and  with  such  a  tremendous 
jerk,  that  it  threw  the  plaintiff  dear  off  of  his 
feet,  and  pitched  him  head  foremost  down  upon 
the  railroad  track,  where  he  would  bare  txen 
run  over  and  mashed,  if  he  had  not  been 
snatched  from  his  perilous  condition." 

The  evidence  upon  the  part  of  Lindley  tend- 
ed to  show  that  when  the  train  stopped  at  EM- 
dora  he  got  out  of  the  caboose  with  McCam- 
bridge,  the  conductor,  and  T.  Y-  Borland,  an- 
other shipper  having  stock  upon  the  train;  that 
they  walked  up  to  the  water  tank;  that  the  en- 
gine and  three  carloads  of  hoga  bad  passed  the 
tank;  that  the  plalndfiC  then  uked  the ctmduct- 
or  if  he  would  not  back  up  the  train,  and  water 
the  three  cars  that  had  passed  the  tank;  that 
the  conductor  said,  "No;  the  hogs  are  not 
yours;"  that,  finally,  the  train  was  backed  up 
to  water  or  dio^er  Uie  h^gs;  ^at  the  ocmdoct- 
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or,  who  was  standiog  at  the  water-tank,  look- 
ioc  down  at  Lindley  and  Borland,  said,  "You 
tmam  stand  down  there,  and,  when  a  car  of 
cattle  or  bonwicoaie  alongthat  you  don't  want 
watered,  throw  down  tout  hands,  and  I  will 
turn  the  water  off;  and  when  you  come  to  a 
carload  of  hogs,  throw  up  your  hands,  and  I 
will  shower  them;"  that  Lindley  and  Borland 
did  as  the  conductor  sunested;  that  about  a 
dozen  or  fourteen  oarloaw  of  bogs  were  then 
watered;  that,  when  the  last  carload  of  those 
cars  was  watered,  the'  conductor  looked  down 
again,  and  said  to  Lindley  and  Borland,  "Ton 
fellows  get  up  on  top;  and  help  signal  until  the 
last  carkiad  of  hogs  comes  up,  and  we  will 
water  them;"  that  Lindley  and  Borland  got 
upon  the  top  of  the  train  as  requested;  that 
landley  got  upon  the  hind  end,  but  stepped 
from  ttiere  to  a  car  near  the  engine;  that  Bor 
land  remoined  on  the  end  car;  that  the  train 
then  backed  down  to  where  the  detached  por- 
tion of  it  was;  that,  when  the  train  got  down 
to  the  detached  cars,  it  stopped  quite  a  long 
time;  that  Lindley  had  curiosity  enough  to  walk 
down  where  Borland  was;  that  at  thu  time  the 
train  was  standiDg  still;  that,  when  ttte  plaintiff 
oame  near  to  whrae  Borland  was,  the  biakeman 
was  in  the  act  of  coupling  the  cars;  that  the 
plaintiff  saw  Borland  looking  down  at  him; 
that  plaintiff  walked  up  towards  Borland,  and 
got  near  the  end  of  the  car;  that  just  at  that 
moment  Borland  threw  up  his  hands,  and  said, 
"Look  outl"  that  the  crash  then  came;  that  the 
ooupliog-pin  broke,  and  the  cars  separated; 
that  Lindley  fell  off,  and  was  sererety  bruised 
and  Injured. 

The  court  charged  the  jury,  among  other 
things,  as  follows:  "If  you  find,  from  the  evl- 
deoce,  that  the  plaintiff  went  upon  the  top  of 
the  train  at  the  request  of  the  conductor  of  the 
train  to  assist  the  trainmen  in  giving  sienals  to 
the  engineer  to  back  tip  the  train  fw  fo»  pur 
pose  of  coupling  onto  uie  part  which  baA  been 
detached,  you  would  be  justified  in  finding  that 
he  went  upon  the  train  voluntarily,  as  the  con- 
ductor, in  BO  doing,  would  be  acting  beyond 
the  scope  of  his  employment." 

The  juiy  also  made  the  followingflndings  of 
fact:  "Who  made  the  coupling  at  the  time  of 
the  accident,  and  was  be  the  head  brakemao? 
Qny,  the  h«id  brakemao.  Was  the  plaintiff, 
D.  C.  Lindley,  watching  the  brakeman  oetween 
the  cars  making  the  coupling  at  ttie  time  of  the 
accident?  Yes.  Was  it  a  part  of  the  duties  of 
the  plaintiff,  D.  C.  Lindley,  in  taking  care  of 
the  two  carloads  of  stock  on  the  train,  to  assist 
the  traiomen  In  managing,  running  or  coup- 
ling the  cars  on  the  train,  and  In  making  sig- 
naU  to  the  en^neer?  No." 

The  plaintiff  oontendsthat  be  was  thrown  or 
pitched  off  of  the  top  of  tbe  car  by  a  sudden 
forward  motion  of  tne  train;  and  in  this  be  is 
supported  by  tbe  findings  of  tbe  jury.  The  de- 
fendant insists  that  Undley  fell  off  the  car 
while  the  slack  of  tbe  train  was  running  out. 

Tbe  important  question  in  the  case  is  wheth- 
er, under  the  allegations  of  the  petition,  the 
testimony  of  the  plaintiff,  the  Instructions  of 
the  conn  and  tbe  special  findings  of  the  jury, 
the  plaintiff  is  entitled  to  recover.  We  think 
not.  Lindley  knew,  according  to  his  own  tes- 
timony, tbe  places  of  danger  and  safety  upon 
the  train.  He  was  under  no  obligation  to  climb 
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upon  the  top  of  the  train,  and  signal  tbe  con- 
ductor or  any  other  employe.  '  'Out  of  curios- 
ity," he  walked  down  to  the  end  of  the  car, 
where  the  brakemao  was  coupling  the  train. 
At  the  time  of  the  accident,  he  was  watchinff 
the  brakeman  coupling  the  cars.  He  assumed 
a  position  on  tbe  top  of  the  cars  which  he  knew 
was  peculiarly  dangerous  and  perilous.  It  was 
not  necessary  for  him  to  be  there  to  care  for 
hb  stock,  or  as  a  passenger.  The  order  or  di- 
rection of  the  conductor  to  him  "to  go  on  top 
of  the  cars  and  help  signal"  was  entirely  with- 
out tbe  routine  of  the  conductor's  duties;  and, 
as  it  was  voluntarily  obeyed  by  Lindley,  it 
could  not  fasten  any  liability  on  tbe  Railroad 
Company.  If  beactedas  an  employSor  brake- 
man,  it  was  of  his  own  volition.  He  occupied 
merely  the  position  of  a  passenger  who  volun- 
tarily assumed  a  very  dangerous  posltioD  to 
make  rignals  at  the  request  of  the  conductor, 
as  a  matter  of  accommodation. 

In  MeCorkU  v.  Chicago,  R.  LAP.  KOo.  91 
Iowa,  565,  It  is  said:  "Plaintiff  got  off  a  cattle 
train  at  night  to  examine  his  cattle,  when  the 
train  stoppwd  for  that  purpose,  and,  not  hearing 
the  signal  to  start,  Mtunpted  to  get  on  a  freight 
car  after  the  train  bad  started,  because  he  sap- 
posed,  from  the  'lively  rate*  the  train  was  mov- 
ing, he  would  not  l)e  able  to  get  on  the  'ca- 
biKwe,'  at  the  rear  of  the  train,  which  bad  been 
provided  for  passengers.  At  the  time  he  at- 
tempted to  get  OD  the  freight  car,  he  had  a 
'prod-pole,'  and  a  lantern  in  his  band.  His 
foot  caught  in  a  hole  caused  by  a  defective 
plank  In  the  bridge  over  which  the  train  was 
passing,  and  he  teil  from  the  car  and  was  in- 
jured. Held,  that  he  was  gtillty  of  contribu- 
tor^ negligence,  and  not  entitled  to  recover." 

In  Bsnntyivania  R.  Go.  v.  Langdon,  92  Pa. 
31,  it  is  said:  "On  the  other  hand,  should  a 
passenger  insist  upon  riding  upon  the  cow- 
catcher, in  tbe  face  of  a  rule  prohibiting  it,  and, 
as  a  consequence,  should  be  injured,  I  appre- 
hend it  would  be  a  good  defense  to  an  action 
against  the  company,  even  though  the  negli- 
gence of  tbe  letter's  servants  was  the  cause  of 
tbe  collision  or  other  accident  by  which  the  in- 
juiT  was  occasioned;  and  if  the  passengra-,  thus 
recklessly  exposing  bis  life  to  possible  accidents, 
were  a  sane  man,  more  especially  if  he  were  a 
railroad  man ,  it  is  difficult  to  see  how  the  knowl- 
edge, or  even  the  assent,  of  the  conductor  to 
his  occupying  soch  a  positioo  could  affect  the 
case.  There  can  be  no  license  to  commit  sui- 
cide. It  is  true,  tbe  conductor  has  tbe  control 
of  tibe  train  and  may  assign  passengers  their 
seats;  but  be  may  not  assign  a  passenger  to  a 
seat  on  the  cow -catcher,  a  position  on  tne  plat- 
form or  in  the  baggage  car.  This  is  known  to 
every  intelligent  man,  and  appears  upon  tbe 
face  of  tbe  rule  itself.  He  is  expresslv  required 
to  enforce  It,  and  to  probilift  any  of  tbe  acts 
referivd  to,  unless  it  be  riding;  upon  the  cow- 
catcher, which  is  so  manifestly  dangerous  and 
improper  that  it  bos  not  been  deemed  necessary 
to  prohibit  it.  We  are  unable  to  see  how  a 
conductor,  in  violation  of  a  known  rule  of  tbe 
Company,  can  license  a  man  to  occupy  a  place 
of  danger  so  as  to  make  the  Company  respon- 
sible." 

In  Lehigh  Valley  R.  Co.  v.  Oreiner,  113  Pa. 
600,  4  Cent.  Rep.  898,  it  is  said:  "Where  one 
negligently,  and  without  excuK,^  places  him- 
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self  in  a  position  of  known  danger,  and  there- 
bv  BufFen;  an  injury  at  the  hands  of  another, 
either  vhollj  or  partial^  by  means  of  bis  own 
act,  he  cannot  recovtr  damages  for  the  injury 
sustained.  Tbe  contributory  nefrligence  which 
prevents  recovery  for  so  injury,  however,  must 
be  such  asco-operales  ta  causing  the  injury,  and 
without  wblcb  the  Injury  would  not  bave  hap- 
pened." 

In  LitUe  Boek  d  Ft.  8.  B.  Go.  v.  Mila,  40 
Ark.  298,  18  Am.  &  Eng.  R.  R.  Cas.  10,  it  is 
said:  "But  there  are  certain  poriions  of  every 
railroad  train  which  are  aoobviously  dangerous 
for  a  passenger  to  occupy,  and  so  plainly  not 
desifcned  for  bis  reception,  that  bis  presence 
there  will  constitute  ueglfgence  as  a  matter  of 
law,  and  preclude  him  from  claiming  damages 
for  injuries  received  white  in  such  position.  A 
passenger  who  ToluntarUy  and  unnecessarily 
rides  upon  tbe  engine  or  tbe  tender,  or  upon 
the  pilot  or  bumper  of  the  locomotive,  or  upon 
the  top  of  a  car,  or  upon  the  platform,  cannot 
be  said  to  be  in  the  exercise  of  that  caution  and 
discretion  which  tbe  law  requires  of  all  persons 
who  are  of  full  age,  of  sound  mind  and  ordi- 
nary intetlfgence,"  etc. 

In  Flower  r.  Penn^hania  ROo.OiVh.  210, 
an  engine  with  one  freight-car  had  been  de- 
tached from  a  train,  and  was  stopped  at  a  water 
station.  The  fireman  requested  a  small  boy, 
standing  near,  to  put  in  the  hose  and  turn  on 
the  water.  While  he  was  clinging  on  the  ten- 
der to  do  this,  the  other  freight  cars  belonging 
to  the  train  came  down  without  a  brakeman, 
end  struck  the  car  behind  the  tender.  The 
boy  fell,  and  was  crushed  to  death.  The  court 
held  that  the  company  owed  no  special  duty  to 
the  boy,  saying:  "The  case  turns  wholly  on  the 
effect  of  the  request  of  the  fireman,  wbo  was 
temporary  engineer.  Did  that  request  involve 
the  company  in  the  consequences?  .  .  .  Tbe 
fireman,  throng  his  indolenoe  or  haste,  was 
the  cause  of  the  bc^'s  loss  of  life.  Unless  bis 
act  can  be  legally  attributed  to  the  company, 
it  is  equally  clear  the  company  was  not  the 
cause  of  the'injury.  The  maxim,  quifadt  per 
alium  faeit  peme.  can  only  apply  where  there 
is  an  authority,  either  general  or  special.  It  is 
not  pretended  there  was  a  special  authority. 
Was  there  a  general  authority  which  would 
comprehend  the  fireman's  request  to  the  boy  to 
fill  the  engine  tank  with  water?  This  seems  to 
be  equally  plain  without  resorting  to  Uie  evi- 
dence given,  that  engineers  are  not  permitted  to 
receive  anyone  on  the  engine  but  tbe  conductor 
and  fireman  or  superintendent;  that  it  is  tbe 
duty  of  the  fireman  to  supply  tbe  engine  with 
water;  that  he  has  no  power  to  invite  otliers  to 
do  it,  and  can  leave  bis  post  only  on  a  neces- 
sity." 

In  Haiitmore  <£  P.  S.  Go.  v.  Jona,  05  U.  3. 
489  [24  L.  ed.  506],  Jones  was  one  of  a  party 
of  men  employed  by  a  railroad  company  in 
constructing  and  repairing  its  road  way.  They 
were  usually  conveyed  by  the  company  to  and 
from  the  place  where  their  services  were  re- 

Snired,  and  a  box-car  was  asslfpied  to  their  use. 
fr,  Jui^iee  Swayne.  delivering  the  opmion  of 
tbecouri,  said:  "The  plaintiff  Bad  been  warned 
against  riding  on  tbe  pilot,  and  forbidden  to 
do  so.  It  was  next  to  the  cow-catcher,  and  ob- 
viously a  place  of  peril,  especially  in  case  of 
collision.  There  was  room  forblin  in  the  box- 
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car.  He  should  have  taken  his  place  there. 
He  could  have  gone  into  I  be  box-car  in  as  Kttle, 
if  not  less,  time  than  it  took  to  climb  to  tbe 
pilot.  Tbe  knowledge,  assent  or  direction  of 
the  company's  agents  as  to  what  be  did  is  im- 
material. If  told  to  get  on  anywhere,  tbst  tbe 
train  was  late,  and  that  he  must  burry,  this  was 
no  justification  for  taking  such  a  risk.  As  well 
might  be  have  obeyed  a  au^eslion  to  ride  on 
the  cow-catcher,  or  put  himself  on  tbe  track 
before  the  advancing  wheels  of  the  locomotive. 
The  company,  though  bound  to  a  high  degree 
of  care,  did  not  insure  his  safety.  He  was  not 
an  infant,  nor  non  etmpoa.  The  liaUlity  of  tbe 
company  was  conditioned  upon  the  exercise  of 
reasonable  and  proper  care  and  caution  on  his 
pert.  Without  the  latter,  the  former  could  not 
arise.  He  and  another  wbo  rode  beside  him 
were  the  only  persons  burt  upon  the  train.  All 
those  in  the  box  car,  where  he  should  have 
been,  were  uninjured.  He  would  have  escaped 
also  if  he  bad  been  there.  His  injury  was  due 
to  his  own  recklessness  and  folly.  He  was  him- 
self the  author  of  his  misfortune.  This  is 
shown  with  as  near  an  approach  to  a  demon- 
stration 88  anything  abort  of  mathematicB  wlU 
permit." 

In  Georgia  Pae.  B.  Go.  v.  ftwpsf,  88  AJa.  SIK 
it  was  decided  that  "a  railroad  company  la  lia- 
ble,  as  prindpal,  for  injuries  received  by  a  per- 
son wbo  was  emi^oyed  by  the  conductor  of  a 
freight  train  as  a  brakeman  during  the  trip, 
while  acting  under  the  orders  of  the  conductor 
in  coupling  cars;  but  not  if  tbe  person  so  act- 
ing and  inured  was  only  a  passenger  wbo  waa 
not  employed  by  tbe  conductor,  nor  under  any 
obligation  to  obey  his  orders."  In  the  opinion 
rendered  by  Chi^  Jvstiee  Stone  it  was  said 
that,  "so  far  as  this  couni  informs  us,  tbe  plain- 
tiff was  a  mere  passenger  on  the  Irain:  and,  so 
far  as  the  right  to  control  or  direct  the  move- 
ments of  the  plaintiff  is  shown  in  this  coont. 
tbe  conductor  would  have  bad  as  much  author- 
ity over  any  other  passenger,  or  even  a  by- 
stander, as  he  bad  over  him.  Such  order  or 
direction,  as  averred,  is  entirely  without  the 
routine  of  the  conductor's  duties." 

In  Georgia  Pae.  R.  Go.  v.  Propti,  85  Ala.  308, 
the  conductor  addressed  the  plaintiff  as  follows: 
"Will,  come  here,  and  make  this  coupling  for 
me;"  and  the  plaintiff  was  injured  in  conform- 
ing to  thU  order  or  request.  The  court  said 
such  an  order  or  direction  could  not  fasten  a 
liability  on  tbe  railroad  corporation.  See  also 
Oilliam  v.  South  A  North  Ala,  B.  Go.  70  Ala. 
368;  Howard  v.  Kanaat  Ottjf,  F.8.AG,M.Oo. 
41  Ran.  408. 

We  are  referred  to  Indianapolis  d  St.  L.  B. 
Go.  V.  Hont,  98  U.  S.  391  L.  ed.  8981,  as 
decisive  in  favor  of  the  recovery  of  the  plain- 
tiff. Tliat  case  decides  that  a  shipper  accom- 
panying his  stock  on  tbe  train  is  entitled  to  the 
HghtD  of  a  passenger,  but  in  many  particulars 
widely  differs  from  this.  In  that  case  tbe  ship- 
per was  commanded  by  tbe  conductor  to  ^t 
out  of  tbe  caboose,  and  go  on  top  of  the  train, 
because  tbe  caboose  was  about  to  be  detached. 
The  shipper  had  nocboice  but  tonb^y,  orleave 
his  stock  to  go  forward  without  anyone  to  ac- 
company or  take  care  of  them.  In  this  case 
there  was  a  caboose  accompanying  tbe  train, 
where  the  plaintiff  might  have  ndden  in  safety. 
He  did  not  go  upon  tbe  top  of^tbe  train  to  ac- 
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company  bis  stock,  or  to  take  care  of  tbem. 
He  went,  as  before  stated,  merely  to  comply 
with  the  order  or  request  of  tbe  cooductor  to 
assist  in  signaling  tbe  train.  Tbe  other  cases 
referred  to  by  the  plalntiflF  are  not  contrary,  we 
tbink,  to  the  law  as  before  declared. 

Id  answer  to  one  of  the  questions,  the  jury 
stated  that  tbe  plaintiff  was  not  "^ilty  of  oeg- 
Hgence  in  going  on  top  of  tbe  train  at  Eudora 
jSst  prior  to  the  acddent."  This  finding  of 
tbe  jury,  however,  is  not  conclusive.  If  tbe 
plaintiff's  evidence,  with  ait  the  legitimate  in- 
ferences which  a  jury  might  reasonably  draw 
from  it,  is  insufficient  to  sustain  a  verdict  iu 
bis  favor,  so  that  a  verdict  for  tbe  plaintiff,  if 
one  should  be  returned,  would  be  set  luide,  tbe 
court  mi^  pn^ily  direct  a  verdict  for  the  de- 
fendant without  BubmliUng  the  evidence  to  tbe 

jury- 
In  AtrMton.  T.  A  S.  F.  R.  Co.  v.  Flunked, 
25  Kan.  188,  the  juir  found  that  Plunkett.  at 
the  time  of  bis  injuries,  was  in  tbe  exercise  of 
reaaonable  and  ordinary  care.  This  finding 
was  not  consldeTed  aufllclait  to  aotiwrlze  tbe 
verdict,  in  view  of  tbe  testimony  and  the  oUier 
flndinga.  Mr.  Juttiee  Valentine,  In  tbat  case, 
said:  "If  tbe  findings  in  detail  contradict  .the 
jreaeral  findings  we  may  order  tbe  judgment  to 
be  rendered  in  accordance  with  tbe  flndings  in 
detail,  and  wholly  ignore  the  general  findings. 
For  instance,  where  a  question  of  negligence 
arises  in  Ibe  case,  tbe  jury  cannot  be  allowed 
to  say  conclusively,  after  finding  certain  special 
tacts,  tbat  these  facts  constitute  negligence, 
when  in  fact  and  manifestly  they  do  not  con- 
stitute negligence." 
finally,  it  Is  claimed  that,  although  Llndley 
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might  have  been  guilty  of  contributory  negli- 
gence, be  is  entitled  to  recover  because  tbe  con- 
ductor and  engineer  of  the  Railroad  Company 
were  guilty  of  gross  negligence.  Neither  the 
findings  of  ihe  jury  nor  the  testimony  intro- 
duced in  the  case  establish  that  the  Company 
or  any  employ^  was  guilty  of  such  gross  neg- 
ligence aa  amounted  to  wantonness.  Southern 
Kantag  H.  Oo,  t.  Rice,  38  Kan.  893;  Eanaaa 
Pae.  R.  Co.  V.  Whipple,  39  Kan.  531. 

Allen,  the  engineer,  teslifled  that  the  fireman 
signaled  him  to  stop.  Bradshsw,  the  fireman, 
testified  that  Ouy,  tbe  head  brakeman,  signaled 
him.  Tbe  jury  found  that  tbe  engineer  did 
not  see  the  plaintiff  on  top  of  the  train  just 
prior  to  the  accident;  therefore  he  wss  not 
actuated  either  by  gross  negligence  or  malice 
towards  him  or  anyone  else.  The  conductor 
did  not  give  the  engineer  the  signal  to  move 
forward.  The  jury,  in  returning  theiranswers 
about  tbe  negligence  of  the  employes  of  the 
train,  found  as  follows:  "Were  any  of  tbe  men 
who  were  running  or  operating  tbe  train  guilty 
of  any  negligence  at  the  time  of  the  accuent? 
If  yes,  In  what  did  it  consist?  A.  Tes;  in  tbe 
hurried  manner  in  which  the  employ^  of  the 
train  managed  the  same.  Q.  Did  the  engineer 
who  was  operating  the  en^ne  at  the  time  of 
the  accident  to  tbe  plaintiff,  and  just  prior 
thereto,  use  ordinary  care  in  handling  the  en- 
gine?  A.  No." 

These  answers  do  not  tend  to  show  malice  or 
gross  negligence, 

'nejvagment  €f  tht  Dittriet  Court  wOliere 
verted,  and  the  eaute  nntanded  Jor  a  new  trial; 
all  tbe  Justteea  concurring. 


OREGON  8UPRBS1E  COURT. 


CORT,  Appt., 

V. 

LA8SARD  et  al.,  Reepte. 
<.„.Or.....) 

*1.  Whtm  «  eontract  ■t^wlat— far  ape- 
olaJ*  onlqae  or  extraordiaary  per- 

*Head  notes  hy  Lord,  J. 


V<m,— Contracts  for   services    involvtng  wpedal 
merit  and  H/riO. 

As  trade  and  commerce  hare  Increased,  tbe  ne- 
oeasittes  for  tbe  exerotoe  of  equity  Jurisdiction  to 
deoeeaspeoIfloperfoniiaQoe  have  Increased;  and 
tbe  discretion  of  courts  has  led  to  some  confusion 
and  diBc»«paDcies  In  the  decisions.  Harsh  t.  Black- 
man.  GO  Barb.  382.  See  Pbyfe  v.  Wardell,  2  Edw. 
Cb.  47;  Wedgwood  v.  Adams,  6  Beer.  SOS;  Hall  v. 
Warren,  S  Tesw  Jr.  aOB;  Bennett  v.  Smitb,  10  Engr.  L. 
ft  Bq.  Iffli;  Gibson  v.  Goldsmld,  27  Eng-.  L.  ft  Eq. 
688;  Hooper  v.  Brodrick,  11  Sim.  47;  2  Story,  Eq  Jur. 
I  784,  TUiU  1. 

Id  tbe  natum  of  things  tliat  which  Is  lawf  itl  to 
tender  on  the  one  band  Is  lawful  to  demand  on  tbe 
other.  Carpenter  v.  Atberton.  28  How  Pr.  312. 

Equity  will  not  Interfere  to  enforce  part  of  a  ood- 
traot,  uDleee  tbat  part  Is  clearly  severable  from  tbe 
remainder.  Blanchard  v.  Detroit,  L.  ft  U  H.  B.  Co. 
81  Mkh.  SB,  18  Am.  Rep.  168;  Port  Olnton  R  Co.  v. 
Cleveland  ft  T.  R.  Co.  18  Ohio  St.  M4:  Biddwin  v. 
«  L.  R.  A. 


•onal  ■ervteea,  such  as  involve  special  merit, 
BkUl,  knowtedge  or  ablUty,  so  tliat.  In  ease  of  de- 
fault, the  same  eervloes  could  not  be  easily  ob- 
tained from  otbets,  nor  be  compensated  In  daoi- 
ages  at  law,  a  court  of  equity  would  be  warranted 
in  applying  iti  preventive  remedy  by  inJuncUon. 
Otherwise,  If  such  servloe  were  ordinary,  and 
without  special  merit,  and  such  as  oouM  lie  easily 
supplied  without  much  difficulty  or  expense. 

8*  The  prineiple  la  that  eoatrmcta  flw 


Society  for  Diffusion  of  Useful  Knowledge,  9  Shn. 
893:  Saoquirloo  K  Benedettl.  1  Barlk  818;  Dodd  v. 
Seymour,  21  Conn.  47B;  Waters  v.  T^lor,  16  Tee.  Jr. 

When  etpiiUy  wBl  not  ettforee  apeetfle  performaner. 

A  contract  for  the  personal  services  of  an  adult, 
as  B  general  thing,  is  a  matter  for  courts  of  law: 
and,  (or  a  violation  of  It,  tbe  remedy  Is  in  damages, 
and  a  speolfle  performance  will  not  be  enforced, 
Hambltn  v.  Dlnneford,  t  Bdw.  Cb.  688;  Height  v. 
Badgeley,  15  Barb.  SOI.  SeeKemble  v.  Kean,6  8im. 
838;  Clark's  Case,  1  Blaokf.  12S;  Smttta  v.  Gould,  2 
Ld.  Baym.  1274;  Rutland  Marble  Ca  v,  Ripley,  77  V. 
S.  10  Wall.  8BB  fU  I-  ed.  gW;  Cooper  v.  Pena,  Zl 
GbL  408;  Randall  v.  Latham,  88  Conn.  48;  Btchmond 
V.  Dubuque  ft  S.  0.  K.  Co.  88  Iowa,  442;  Ford  v.  Jer- 
mon,  0  Philfl.  0;  Palmer  v.  Soott.  1  Ruas.  ft  H.  9A; 
Malr  V.  Himalaya  Tea  Co.  L.  R.  1  Eq.  411. 

This  court  cannot  decree  a  BpedUe  performance 
of  a  ctmtract  to  perform  at  a  theater;  the  only  re- 
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•noh  servtcM  are  personal  ud  peen- 

Uar.  because  of  tlieir  special  merit  or  unique 
obaracter,  and  the  inadegtuaoj'  of  tbe  remedy  at 
law  to  oomponaata  la  damagsa  for  their  breach. 

(December  9, 1880.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Circuit  Oourt  fbr  MuUdoduw  County 
diamlBsiog  bis  bill  filed  to  enjoia  defendants 
from  renaeriDg  serviccB  as  acrobats  to  a  lAvaX 
theater  manager  in  breach  of  their  contract 
with  plaiDtifT.  A^rmed. 
Tbe  facts  are  fully  stated  in  tbe  opinion. 
Meatn.  Sean  ft  Beaeh  for  appellant. 
Mr.  C.  R.  Hewitt  for  responaents. 

liord.  J.,  delivered  tbe  oi^nlon  of  the  court: 
This  is  a  suit  wherein  the  plaintiff,  who  Is  a 
theatrical  manager,  seeks  to  enjoin  and  pre- 
vent tbe  defendants,  who  are  acrobats,  from 
performing  at  a  rival  theater  in  tbe  same  place. 

Tbe  plaintiff  alleges,  among  other  things, 
that  the  plaintiff  and  defendants  entered  into 
a  contract  whereby  it  was  agreed  that  tbe  de- 
fendants were  to  perform  as  acrobats,  exclu- 
sively for  the  plAintiff,  during  a  period  of  six 
weeks,  at  a  salary  of  $60  per  week,  etc. ;  that 
tbe  plaintiff  has  performed  all  the  conditions 
of  bis  said  contr&ct,  and  gone  to  large  expense 
in  advertising,  etc.,  ana  would  have  derived 
large  emoluments  from  the  performances  of  the 
defendants,  which  are  slleeed  to  be  unique  and 
attractive;  that  said  defenSmts,  after  perform- 
ing for  the  plaintiff  for  tbe  space  of  three 
weeks,  refused  to  perform  longer^  and  engaged 
themselves  to  perform  as  acrobats  at  anotner 
theater  mentioned,  in  said  city;  and  that  said 


performance  of  the  said  defendants  will  attrnt 
large  crowds,  etc. ,  and  will  largely  dimlnisb, 
if  fiermitted  to  be  given,  tbe  receipts  of  the 
plaintiff,  and  cause  an  irreparable  loss,  etc, 
and  diminish  the  attractions  of  bis  said  theat^*, 
etc.;  that  tbe  said  defendants  are  entirely  im- 
pecunious, and  unable  to  respond  to  an  action 
for  a  tweach  of  the  contract,  etc.  The  answer 
deniea  nearly  all  tbe  material  allegations,  but 
admits  the  hirinK,  etc.,  and  then  avers  affirma- 
tively that  the  plaintiff  failed  to  futflU  bis  pert 
of  the  contract,  etc.,  and  that  the  plaintiff  lUs- 
charged  them,  etc.;  all  of  which  was  put  Id  is- 
sue by  tbe  reply. 

Upon  all  the  issues  presented  by  the  plead- 
ings, tbe  finding  of  the  court  was  'favonj)le  to 
tbe  plaintiff,  with  this  exception:  "That  tbe 
performance  of  the  said  defendaote  was  not  of 
an  unique  or  unusual  character,  but  that  of  an 
ordinary  acrobat  and  tumbler,  whicfa  could 
have  been  easily  supplied,  with  little  or  no  de- 
lay or  expense;  and  that  said  service  was  of  a 
common  and  ordinary  cbaracter,  and  not  such 
as  could  be  enjoined  in  equity,  for  a  tmach  cnF 
contract  to  perform,"  etc.  As  a  restdt.  the 
oourt  found,  as  a  conclusion  of  taw.  that  the 
plaintiff  WAS  not  entitled  to  any  relief  in  equity, 
and  that  bis  suit  be  dismissed.  Tbe  conten- 
tion of  counsel  for  the  plaintiff  is  to  this  effect: 
(1)  That  it  is  immaterial  whether  tbe  perform- 
ance is  unique,  or  involves  special  knowledge 
or  skill;  and  (3)  that  the  finding  is  contrary  to 
the  evidence,  which  will  show  tiiat  the  per- 
formance was  unique  and  unusuaL  In  this 
case,  there  is  no  negative  clause  In  the  contract; 
but  tbe  suit,  as  decided  by  the  court,  assumes 
and  admits  that  such  a  stipulatioa  is  not  a  pre- 


Uef  tt  oould  give  would  be  to  restrain  tbe  actor 
from  performing  elsewhere;  bnt  this  would  leave 
tbe  positive  part  of  tbe  asreetnent  uotouobed. 
Daly  V.  Bmlth,  49  How.  Pr.  158, «  Jones  k  8.  IffT; 
Hayes  v.  WlUlo,U  Abb.  Pr.  N.  S.  174. 

A,  oourt  of  equity  wlU  not  enforce  the  apedflo 
perfOrmanoe  of  an  agreement  to  ataw  tn  conoeria, 
operas,  etc.  Banqulrioo  v.  Benedetd,  1  Barb.  n6: 
Hapleson  v.  Del  Puente,  18  Abb.  N.  C.  148.  But  see 
Lumley  v.  Warner,  1  De  Q.  H.  ft  O.  004. 

Whether  any  master  oouM  be  found,  powoMlng 
the  quallBoatlona  neonGoary  to  deotde  whether  a 
Binder  performed  hto  contract  to  sing.— gwere. 
KobertsoQ  r.  Bullions,  9  Barb.  130. 

When  tttuOy  wQl  inter/ere  bv  tnjun^ion. 

Equity  wlU  not  hesitate  to  Interfere  by  lajnnc- 
tlon  to  prevent  the  violation  of  a  negative  stlpu- 
Istlon.where  the  terms  and  nature  of  the  contract 
are  such  as  to  Justify  Its  Interference.  Habn  v. 
Conoordia  Society,  42  Hd.  4K. 

An  aotlon  will  lie  by  an  employer  against  his  em- 
ploy6  to  prevent  the  employ^  from  rendering  his 
servloea  to  any  other  person  tJian  his  employer 
when  byso  doinsr  Irreparable  injury  will  be  caused; 
although  the  ooatract  does  not  contain  the  nega- 
tive clauBc.  Daly v.8inlth.8 JonesftS.16B,49How. 
Ft.  Ifi7.  See  Butler  v.  GaUetti.  Zl  How.  Pr.  465;  De 
Pol  7.  Sohlke,  7  Robt.  280. 

The  Inadequacy  of  the  legal  remedy  is  the  sole 
criterion  for  Interferenca  tiy  Injunction  to  restrain 
the  violation  of  coatractn  for  personal  services. 
California  Bank  v.  Fresno  Canal  I.  Co.  68  Cal.  201; 
Smith  V.  HcGlwaln.  57  Ga.  247;  Huhn  v.  Concordia 
Bociety,  42  Md.  460;  W.  U.  Teleg.  Co.  v.  Western  & 
A.  R.  Co.  8  Baxt.  64;  Crutchflrid  y.  Waaon  Ckr 
Works,  B  Bait  S4S;  Manhattan  Hfg.  ft  F.  Co.  v. 
6  L.  R.  A. 


New  Jeney  Btock  Yard  ft  H.  Co.  SN.  J.  Bq.  IML; 
OaUagber  v.  Fayette  Oo.  B.O0.  88  Pa.UB;8  Pom. 
Bq.  Jut.  471. 

Bervicea  which  involve  ttxe  exercise  of  powers  of 
mind,  which,  In  many  cases,  as  of  writers  and  per- 
formers, are  purely  and  largely  Intelleotual,  nay 
form  a  class  in  whleb  the  court  will  Interfere;  cmdi 
services  are  generally  Individual  and  peculiar. 
They  exist  In  nature  or  in  degree,  with  some  modi- 
QoatlonB  of  character  or  expression,  in  the  one  per- 
son. Fredrloks  v.  Uayer.  18  How.  Pr.  088, 1  Boaw. 

an. 

Defendant,  having  contracted  to  perform  at 

plalntUTs  theater,  at  a  fixed  compensation,  for  a 
certain  time,  and  not  to  perform  elsewhere  during 
that  time,  might  be  reatralned  bylnJunotKm  from 
carrying  out  an  agreement  to  perform  elaewbere, 
there  being  no  demand  In  the  complaint  fora  decree 
of  speciSc  performance,  and  no  uncertainty  In  the 
contract  as  to  time,  place  or  sabstanoe.  Hayes  v. 
WUUo,  11  Abb.  Pr.  N.  8.  176.  See  Montague  t. 
Flockton,  L.  R.  1«  Bq.  180. 

Courtt  vBiU  not  restrain  where  they  cannot  ei^foroe 
performana. 

Injunction  is  only  granted  as  auxiliary  to  the 
executl«i  of  the  decree;  and  where  the  decree  ItsM 
cannot  be  enforced  tbe  oourt  wHl  not  attempt  to 
restrain,  but  will  leave  the  party  complaining  of 
the  breach  to  his  remedy  at  law.  I'^edricks  v. 
Mayer,  18  How.  Pr.  M8, 1  Bosw.  m.  See  Morris  v. 
Oolman,  18  Yes.  Jr.  4ff^  Clarke  v.  Price,  S  Wils. 
Ch,  157;  Kemble  v.  Kean.  6  EHm.  888;  Baldwin  v.  So- 
ciety for  Diffusion  of  Useful  Knowledge,  9  Sim.  898. 
But  see,  ctrntra,  W.  U.  Teleg.  Co.  v.  Union  Pac  K. 
Co.  lMcCrary,6S8;  W.  U.  Teleg.  Co.  v.  St.  Josofdi  ft 
W.  R  Co.  1  HcCrary,  686;  Singer  8.  M.  Co.  v.  Uoion 
& H.  ft  B.  Co.  IHolmos, 2B8. 
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reqalstte  to  the  exercise  nf  Juriadlctlon,  but 
that  it  is  enoujifa  to  warrant  equity  to  interfere 
if  the  contract  alleged  to  have  been  broken 
stipulated  for  services  which  are  unique  and 
eztraordioaiy  ia  their  character,  or  which  in- 
volve special  skill  or  knowledge  or  ability,  and 
provide  that  such  services  were  to  be  rendered 
at  a  particular  place  or  places^  and  for  a  aped- 
fled  time. 

Tbe  question  whether  a  court  of  equity  will 
apply  the  preventive  remedy  of  injunction  to 
contracts  for  the  services  of  professional  work- 
ers of  special  merit,  or  leave  tbem  to  the  reme- 
dy at  law  for  damages,  has  been  the  subject  of 
much  dlscusakHi,  and  the  ezialence  of  the  juris- 
diction fully  eetablished.  It  is  not.  perhaps, 
posalble,  nor  is  it  neceBsary,  to  reconcile  the 
dedfliona;  but  the  ground  of  the  Jurisdictiou, 
as  now  exerted,  rests  upon  the  inadequacy  of 
the  legal  remedy. 

In  an  early  English  case,  where  the  jurisdic- 
tion was  invoked  to  prevent  the  actor  Eean 
from  perfonniug  at  another  theater  upon  a  con- 
tract for  personal  services,  at  which  there  was 
a  stipulation  to  the  effect  that  he  should  not 
perform  at  any  oUier  theater  in  London  dur- 
ing the  period  of  his  engagement,  it  was  held, 
aa  the  court  could  not  enforce  the  positive  part 
of  tbe  contract,  it  would  not  restrain  hy  in- 
junction a  breach  of  the  negative  part.  Kern- 
bU  T.  Kean,  6  Sim.  888. 

But  this  case  was  expressly  overruled  fn 
Lumlejf  V.  Wagner,  1  D.  G.  M.  &  0. 604,  upon  a 
like  contract  for  personal  services,  to  sing, 
during  a  certain  period  of  time,  at  a  particular 
theater,  and  not  to  sing  elsewhere,  without 
written  authority,  upon  the  ground  that  the 
positive  and  negative  stipulations  of  such  coo- 
tract  formed  but  one  contract,  and  that  the 
court  would  interfere  to  prevent  the  violation 
of  the  negative  stipulation,  although  it  could 
not  enforce  the  specific  performance  of  the  en- 
tire contract.  In  delivering  this  opiolou, 
among  other  things,  the  Lord  Chancellor  said: 
"The  agreement  to  slnp  for  the  plaintiff,  dur- 
ing three  months,  at  his  theater,  and  during 
that  time  not  to  sing  for  anybody  else,  is  not  a 
correlative  contract.  It  Is,  in  effect,  one  con- 
tract; and  though,  beyond  all  doubt,  this 
court  could  not  interfere  to  enforce  the  specific 
performance  of  the  whole  of  this  contract, 
yet,  in  all  sound  construction,  and  according 
to  the  true  spirit  of  the  agreement,  the  engage- 
ment to  perform  for  three  months  at  one  thea- 
ter must  necessarily  exclude  the  right  to  per- 
form at  the  same  time  at  another  meater.  It 
was  clearly  intended  that  J.  Wagner  was  to 
exert  her  vocal  abilities  to  the  utmost  to  aid 
the  theater  to  which  she  agreed  to  attach  her- 
self. I  am  of  opinion  that  if  she  had  attempt- 
ed, even  in  the  absence  of  any  negative  stipu- 
lation, to  perform  at  another  theater,  she  would 
have  broken  the  spirit  and  true  meaning  of  tbe 
contract,  as  much  as  she  would  now  do  with 
reference  to  the  contract  Into  which  she  has 
actually  entered." 

In  Montague  v.  FTockton.  L.  R  16  Eq.  189, 
it  was  held  thatan  actor  who  enters  intoa  coo- 
tract  to  perform  for  a  certain  period  at  a  par- 
ticular theater  may  be  restrained  by  injunction 
from  performing  at  any  other  theater  during 
tbe  pendency  of  his  engagement,  uotwitbstantT 
Ing  that  the  contract  contains  no  negative 
UL.R  A. 


'  clause  restricting  the  actor  from  performing 
elsewhere.  Referring  to  LvrrUey  v.  Wagner, 
aupra,  the  vice-chancellor  said:  "It  happened 
that  that  contract  did  contain  a  negative  stipu- 
lation, and  finding  it  there,  Len'd  bi.  Leonards 
relied  upon  it;  but  I  am  satisfied  that,  if  it  bad 
not  been  there,  be  would  have  come  to  the 
,  same  conclusion,  and  granted  the  ioJuDCtion, 
on  the  ground  that  Mile.  Wagner,  having 
agreed  to  perform  at  Mr.  Lumle^r'a  theater, 
could  not  at  the  same  time  be  permitted  to  per- 
form at  Mr.  Gye's.  But,  however  that  may 
be,  it  is  comparatively  unimportant,  because 
the  subsequent  authorities  have  completely  set- 
tled this  point" 

As  a  result  of  these  English  authorities, 
while  conceding  that  specific  performance  of 
such  contracts  could  not  he  enforced,  the  juris- 
diction is  established  that  relief  may  be  granted 
OD  a  contract  for  such  services,  even  though  it 
contains  no  negative  clause,  upon  the  ground 
that  a  contract  to  act  or  play  at  a  particular 
place  for  a  spedfled  time  necessarily  implies  a 
I»DhiUtion  against  performing  at  any  other 
place  during  that  period.  The  American 
courts,  while  they  recognize  the  existence  of 
the  jurisdiction,  haveexhibited  much  hesitancy 
in  applying  it  to  such  enlarged  uses. 

Until  Dalp  v.  Smith,  49  How.  Pr.  IJSO,  was 
decided,  the  doctrine  of  Ijumky  v.  Wagner,  mt- 
pra,  was  either  entirely  rejected  or  only  par- 
tially accepted.  Sangiiirieo  v.  BenatMtt,  1 
Barb.  81S:  Hamhlin  v.  Dinneford,  3  Edw.  Oh. 
629;  Fredcri<^t  v.  Mm/er,  18  How.  Pr.  566; 
BuOer  v.  QaUetti,  St  How.  Pr.  466;  Burton  v. 
Marshall,  4  Gill,  487:  Hava  t.  Wittio,  11  Abb. 
Pr.  N.  S.  167. 

In  that  case  {Daly  v.  Smith,  tupra)  the  au- 
thorities are  carefiuly  discriminated,  and  the 
injunction  was  granted  restraining  an  actress 
from  violating  her  agreement  to  play  at  the 
plaintiff's  theater  for  a  stated  period;  and  tbe 
case  is  on  all  fours  with  Lumley  -7.  Wagner, 
tupra.  See  also  Hahn  v.  Concordia  Society,  i% 
Md.  465;  McCauU  v.  Braham.  16  Fed.  Rep.  87. 

In  FrederieksT.  Mayer,  18  How.  Pr.  667,  and 
Butler  V.  GalletU,  21  How.  Pr.  466,  the  court 
indicates  the  princi[^e  that  where  tbe  services 
involve  the  exercise  of  powers  of  the  mind,  as 
of  writers  or  performers,  which  are  purely  and 
largely  intellectual,  they  may  form  a  class  In 
which  the  court  will  Interfere,  upon  the  ground 
that  they  are  individual  and  peculiar. 

In  these  cases  the  element  of  mind  furnishes 
the  rule  of  distinction  and  dedsion.  as  distin- 
guished fnnn  what  ismechanical  and  material, 
and  would  exclude  professional  workers,  such 
as  dancers  and  acrooats,  where  performances 
are  largely  mechanical,  however  unique  or  ex- 
traordinary such  performance  may  be.  But  it 
is  apprehended  that  this  distinction  cannot  he 
maintained,  for  the  fact  is  that  such  actors  do 
often  possess  special  merit  or  extraordinary 
qualifications  in  their  line,  which  makes  tbeir 
profesdonal  performances  distinctly  personal 
and  peculUr;  and  that,  in  case  of  their  default 
on  a  contract  for  services,  there  would  be  the 
same  difficulty  in  supplying  their  places,  or 
in  obtaining  from  otheis  the  same  service, 
as  would  happen  with  adors,  whose  merits 
were  lar^ly  intellectual,  showing  the  same 
reason  to  exist  as  much  in  the  one  case  as  the 
other  forthe  application  of  theprevendve  rem- 
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edy  by  Injunctioii.  Relative  to  ibis  6ub;|ecf , 
tbe  authorities  indicate  that  the  American 
courts  have  refused  to  interfere,  unless  there 
was  a  negative  clause  forbiddloff  the  services 
sought  to  be  enjoined. 

Such  a  stipulation  existed  in  tbe  contract  in 
Daly  V.  Smith,  iupra,  upon  which  relief  was 
granted,  although  the  opnion  is  broad  enough 
to  include  contracts  without  such  stipulation, 
when  tbe  facts  show  that  tbe  contract  is  rea- 
sonable, the  complainant  without  fault,  and 
that  be  has  no  adequate  remedy  at  law.  To 
my  mind,  this  is  the  correct  principle  to  apply 
to  such  cases,  even  thotuh  the  contract  con- 
tains DO  negative  stipulation ;  for,  in  tbe  natuie 
of  things,  a  contract  to  act  at  a  particular  thea- 
ter for  a  specified  time  necessarily  implies  a 
negative  against  acting  at  any  other  theater 
during  that  time.  Tbe  agreement  to  perform 
at  a  particular  theater  for  a  particular  time,  of 
necessity  involves  an*  agreement  not  to  per- 
form at  any  other  during  that  time.  Accord- 
ing to  the  true  spirit  of  such  an  agreement,  the 
Implication  precluding  tbe  defendant  from  act- 
ing at  any  other  theater  during  the  period  for 
which  he  has  agreed  to  act  for  the  plaintiff 
follows  as  inevitably  and  logically  as  if  it  was 
expressed.  So,  that,  according  to  all  the  au- 
thorities where  one  contracts  to  render  persona] 
service  to  another  which  requires  special  merit 
or  qualifications  in  the  professional  worker, 
and,  in  case  of  default,  the  same  service  is  not 
ea^y  obtdned  from  others,  although  the  court 
will  not  interfere  to  enforce  tbe  specific  per- 
formance of  the  whole  contract,  vet  it  will  ex- 
ert ita  preventive  power  to  restrain  Its  breach. 
While  It  is  true  that  tbe  court  cannot  enforce 
tbe  affirmative  part  of  such  contract,  and  com- 
pel the  defendant  to  act  or  perform,  it  can  en- 
join its  breach,  and  compel  bim  to  abstain  from 
acting  elsewhere  than  at  the  plaintiff's  theater. 
The  principle  upon  which  tbts  doctrine  rests 
is  that  contracts  for  such  services  are  individual 
and  peculiar,  because  of  their  special  merit  or 
unique  character,  and  tbe  inadequacy  of  tbe 
remedy  at  law  to  compensate  for  their  breach 
In  damages. 

"Where"  says  Prof.  Pomeroy,  "a  contract 
stipulates  for  a  spedsl,  unique  or  extraordinary 
personal  service  or  acts,  or  for  such  services  or 
acta  to  be  rendered  or  done  by  a  party  having 
special,  unique  and  extraorainarv  qualifica- 
tions, as,  for  example,  by  au  eminent  actor, 
singer,  artist  and  tbe  like,  it  is  plain  that  the 
remedy  at  taw  of  damages  for  its  breach  might 
be  wholly  inadequate,  since  no  amount  of 
money  recovered  by  tbe  plaintiff  might  enable 
him  to  obtain  the  same,  or  the  same  kind, 
of  services  or  acts  elsewhere,  or  by  employing 
any  other  person. "   Pom.  Eq.  Jur.  §  1843. 

Damages  for  a  breach  of  such  contracts  are 
not  only  difficult  to  ascertain,  but  cannot,  with 
any  certainty,  be  estimated;  nor  could  the 
plaintiff  procure,  by  means  of  any  damages, 
tbe  same  services  in  the  labor  market  as  in  case 
of  an  ordinary  contract  of  employment  between 
an  artisan,  a  laborer  or  a  clerk,  and  their  em- 
ployer. 

It  results,  then,  that  if  the  services  contract- 
ed for  by  the  plaintiff  to  be  rendered  by  (he 
defendants  were  unique  or  extraordinary,  in- 
volving such  special  merit  or  qualifications  in 
them  as  to  make  such  services  dtatinctly  per- 
il L.B.  A. 


'  sonal  and  peculiar,  so  that,  in  case  of  a  default 
by  tbem,  tbe  same  or  like  services  could  not 
be  easily  procured,  nor  be  compensated  in 
damages,  the  court  would  be  warranted  in  ap- 
plving  its  preventive  jurisdiction,  and  graniiag 
relief,  but  otherwise,  if  such  servicea  were 
ordinary,  and  wlUiout  special  merit,  and 
such  as  could  be  readily  simplled  or  obtaiiied 
from  othen,  without  much  dlfflcolty  or  ex- 
pense. 

But  tbe  present  case  is  far  from  being  one 
of  such  character  as  falls  under  the  priuciple 
of  tbe  authorities  in  which  tbe  preventive  rem- 
edy by  injunction  Has  been  allowed.  There  is 
absolute^  nothing  In  tbe  evidence  to  show  that 
the  performances  of  tbe  defendants  were 
unique,  or  of  any  special  merit.  The  plaintiff 
himself  will  not  even  adout  that  they  nre;  while 
otherssay  the  performances  were  "neat,"  "pret- 
ty good,''  "do  a  fair  act,"  etc.;  and  others  that 
their  performances  were  merely  that  of  the  or- 
dinaiy  acrobat,  and  that  there  would  be  no 
trouble  in  supplying  tlieir  places,  or,  as  one 
a  good  deal  of  professional  experience  si^  "in 
getting  a  thousand  to  do  just  as  good  vniety 
business." 

Indeed,  according  to  our  view  of  the  evi- 
dence, the  plaintiff  tails  to  make  a  case  within 
the  principle  in  which  equity  allows  relief  for 
a  breach  of  contract  for  personal  services,  and 
Hi€  court  hdovB  eonmUUd  no  eerw  tn  dUmiming 
the  biU. 


William  HOAKLER,  Appt., 

V. 

PORTLAND  &  WILLAMETTE  VALLEY 
R.  CO.,  Beipt. 

(...-Or...-) 

*Where  apawawger  -wmm  riding  on  nonr 
with  his  elbow  vatMng  on  the  window- 
sill,  and  slightly  projeotlng  out  of  the  window, 
tnithls  hand  and  wrist  were  Inalde,  and  a  etlok  of 

cord-wood  fell  from  the  pile  corded  or  stacked 
near  the  track,  tbrouifh.  tbo  open  window  at 
which  he  sat,  striking  Id  tbe  palm  of  the  hand, 
or  near  It,  catching  In  the  mouth  of  the  ooat 
sleeve,  and  jammed  tbe  arm  baokward,  and  In- 
jured It,— Held,  that  the  facte  were  not  suob  that 
tbe  court  oauld  grant  a  nonsuit,  and  thus  dedde 
that  he  was  guilty  of  negUgenoe  In  law.  but  tbc^ 
were  for  the  Jury, 

(November  18.  1880.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
granting  a  Donsuit  in  ao  action  to  recover  dam- 
ages for  personal  injuries  inflicted  upon  plain- 
tiff while  a  passenger  in  defendant's  t»r.  and 
alleged  to  have  resulted  from  defendant's  neg- 
ligence. Receraed. 
Tbe  facts  are  fully  stated  in  the  opinion. 
Measrti.  Charles  H.  Camy  anil  A.  fL 
Tanner,  for  appellant: 

Negligence  Is  ordinarily  a  question  of  fact 
for  the  jury  to  determine  from  all  tbe  circum- 
stances  of  the  case,  and  tbe  cases  where  a  non- 
suit is  allowed  are  exceptional  and  confined  to 
those  where  the  uncontradicted  facta  show  the 

■*Head  note  by  Lobd.  /. 
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omissioD  of  acta  which  the  law  adjudges  n^- 

ligent. 

Walth  V.  Oregon  S,  <fe  2fav.  Co.  10  Or.  256; 
Durbin  v.  Oregon  R.  dt  Nat.  Co.  17  Or.  18: 
Grant  t.  Baker,  13  Or.  839;  Cumberland  VaU 
'ieyR.  Co.  v.  Mamgan$,  61  Hd.  68;  ^SCaofctMT. 
NetB  York  Gent,  i  H.  B.  B.  Co.  79  N.  T.  464. 

Blight  oegligence  on  the  part  of  the  plaintiff 
will  not  preclude  recovery  when  the  negligence 
of  the  defendant  is  gross. 

BeguetU  v.  People's  Frantp.  Co.  2  Or.  200; 
ffoUtine  v.  Oregon  dC.  E.  Go.  8  Or.  168;  Ford 
V.  Umatilla  County.  16  Or.  818. 

It  strikes  the  mind  as  wholly  ui^ust  and  un- 
reasonable to  say  that  the  mere  net  that  the 
plaintiff  casually  laid  bis  arm  on  the  window 
sOl,  possibly  projecting  slightly,  is  such  wanton 
carelessness  aa  to  lustily  withdrawing  his  case 
from  the  Jury  and  nonsuiting  him  without  re- 
gard to  the  other  circumstances  of  thecaseand 
notwithBtandiog  proas  and  inezcnsable  careless- 
oeas  on  the  part  at  the  defendant. 

Speneer  MUtoaukee  A  P.  B.  Co.  17  Wis. 
488;  Dahlberg  r.  Minneapolia  Street  R.  Co.  82 
Minn.  404;  Barton  t.  St.  L.  A  I.  M.  R.  Co. 
A2  Mo.  268,  14  Am.  Bep.  418;  Chicago  A  A.  R. 
Co.  V.  Fondrom,  61  III.  383;  Seigel  v.  Eiten, 
41  Cal.  109;  Farlow  v.  Ketty^  108  U.  B.  288 
m  L.  ed.  726);  Dickinaonv.  I^rt  Huron  A  N. 
W.  R.  Co.  63  Mich.  48;  2feu>  Jeraey  R.  Co.  v. 
Eennard,  21  Fa.  308. 

Mr.  C.  J.  MacDoti£fall,  for  respondent: 

The  fact  the  plaintiff  had  his  arm  projectiDg 
through  and  out  of  the  window  three  or  four 
inches  at  the  time  of  the  accident  constituted 
negligence  in  ae;  and  such  being  the  case  it 
was  toe  duty  of  the  court  to  muuuit  when 
plaintiff  had  rested  bis  case. 

Ihdd  V.  Old  Colony  A  F.  R.  R.  Co.  8  Allen. 
21;  PittOmrg  A  O.  R.  Co.  v.  MeClurg,  56  Pa. 
398,  297;  Indianapolia  A  C.  B.  Co.  v.  Ruther- 
ford, 20  Ind.  82;  Catawisaa  B.  Co.  v.  Arm- 
strong, 49  Pa.  186;  BoOrrook  UUea  A  8.  R. 
Co.  12  N.  T.  236;  Pitttburg  A  C.  R.  Co.  y. 
Andrem,  89  Md.  839. 

If  the  negligence  of  plaintiff  fn  any  degree 
-contributed  to  the  injury  he  cannot  recover. 

MoTiongahela  City  v.  Fischer,  111  Pa.  18; 
Geiadman  v.  Seott,  26  Ohio  Bt.  86;  Satey  v. 
Chicago  A  N.  W.  R.  Co.  31  Iowa,  15;  EaUy  v. 
Eaa-le,  80  N.  Y.  208;  Wood  v.  Mean,  13  Ind. 
619;  MvTch  V.  Concord  R.  Corp.  29  N.  H.  9; 
FaUen  v.  Boston,  8  Allen,  88;  Mieihigan  Cent. 
B.  Co.  T.  Ldohey,  10  Mich.  198;  LouinvUte  A 
iT.  B.  Co.  T.  8iefcinge,ti  Bash,  1;  Due  v.  Brown, 
41  Miss.  181;  Ifeal  v.  OiOett,  28  Conn.  487; 
Meyer  r.  PHe^  R.  Co.  40  Mo.  151;  Kellogg  t. 
The  T.  D.  Bine,  19  La.  Ann.  804;  Noyn  v. 
Morrittoten,  1  Vt.  857;  Earhart  v.  Toungbtood, 
37  Pa.  881;  Northern  Cent.  R.  Go.  v.  &ate.  39 
Md.  430;  Borer,  Railroads,  p.  1108;  Morel  t. 
Miuianppi  V.  L.  Ine.  Co.  4  Bush,  636. 

Where  the  whole  evidence  in  a  case  shows 
that  the  injury  took  place  to  the  plaintiff  by 
reason  of  bts  want  of  ordinary  care,  the  ques- 
tion whether  there  was  or  was  not  negligence 
on  the  part  of  plaintiff  la  a  queatiou  (n  law 
for  the  court. 

Mynning  T.  DOroit  L.AN.R  Co.  67  Mich. 
677;  Grant  t.  Baker,  13  Or.  888, 884:  Waith 
V.  Ongon  R.  A  Nob.  Co.  10  Or.  250;  Dwyerv. 
New  fork,  L.  E.  A  W.  R.  Co.  (N.  7  AU. 
Rep.  417;  OordOl  v.  Sew  York  0.  AS.  R.  R. 


Co.  75  N.  Y.  888;  Beiaegel  v.  New  York  C.  R 
Co.  14  Abb.  Pr.  N.  8.  29:  Corcoran  v.  Boston 
A  A.  R.  Go.  188  Mass.  507;  Riley  v.  Connecti- 
cut Biter  R.  Go.  185  Mass.  293;  Carroa  v.  Staten 
Idand  R  Go.  5SN.  Y.  198;  Berry  v.  Pmneyt- 
vania  R.  Co.  (N.  J.)  4  Aa  Rep.  808;  Orange 
A  N.  R.  R.  Co.  v.  Ward  (N.  J.)  4  All.  Rep. 
881;  OraheU  v.  Wapello  Goal  Co.  68  Iowa,  751; 
Bunt  V.  Sierra  Buttee  Gold  Min.  Co.  24  Fed. 
Rep.  847;  Hathaway  v.  Mat  Tenn.  V.  A  0. 
R.  Co.  29  Fed.  Rep.  489;  Gregory  v.  Cleveland, 
a  G.  A  I  R.  Co.  112  Ind.  385;  Seott  v.  Ore- 
gon B.  A  Nat.  Co.  14  Or.  211;  Jhtrinn  v.  Ore- 
gon B.  A  Nav.  Go.  17  Or.  18;  Columlnia  A 
R.  (h.  V.  Bradford,  66  Ala.  574;  Alabama  G. 
S.  B.  Co.  T.  Jonet,  71  Ala.  487;  EaA  Tenn.  V. 
AQ.BCe.  y.  Bayliaa,  74  AIsl  150. 

liOrd,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  action  brought  by  the  plaintiff  to 
recover  damages  for  an  lajuTy  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant while  he  was  a  passenger  on  one  of  Its 
trains.  By  bis  answer  the  defendant  denied 
the  negligence  alleged,  and  averred  that  the 
negligence  of  the  plaiotlff  contributed  to  his 
injury.  To  this  the  plaintiff  filed  his  reply, 
and,  issue  being  thus  Joined,  the  trial  was  pro- 
j  ceeded  with  until  the  plaintiff  rested  his  case, 
'  when  the  defendant,  by  his  counsel,  moved  for 
a  judgment  of  nonsuit,  upon  the  ground  Uiat 
the  evidence  showed  that  the  plaintiff  was 
guilty  of  contributory  negligeac«,  which  the 
court  allowed,  and  from  which  the  present  ap- 
peal Is  taken.  Explanatorily,  it  may  be  said 
that  the  evidence  showed  that  large  piles  of 
wood  were  corded,  at  places  along  the  tra(^, 
about  one  foot  or  a  foot  and  a  half  from  the 
cars,  and  so  high  that  passeneers  often  could 
not  ae«  out  on  account  of  it;  utat  from  one  of 
these  piles  some  of  the  sticks  fell  upon  the  cars, 
and  through  the  window  at  which  the  plaintiff 
was  uttiDg,  with  his  arm  resting  on  the  win- 
dowHriU,  causing  the  injury  complained  of. 
Aa  relevant  to  the  point  upon  which  this  case 
must  be  determiuM,  it  is  necessary  to  under- 
stand how  the  injury  occurred.  Mr.  O'Leary,  a 
witness  for  the  pluiatiff,  teatiSed:  "It  hit  him 
in  the  palm  of  the  hand;  that  is  where  the 
wood  bit  htm.  It  was  not  on  the  elbow.  The 
elbow,  went^up  against  the  jamb  of  the  win- 
dow, and  that  is  what  hurt  his  elbow." 

Q.  How  was  his  band? 

A.  Probably  a  few  inches  out  of  the  win- 
dow. The  force  of  the  stick  and  the  car  going, 
of  course,  hurt  hia  ellx>w;  that  is  what  done  It. 

On  cross-examination,  after  testifying  that 
the  stick  came  through  the  open  wmdow,  in 
reply  to  the  question  that  the  stick  struck  him 
"when  hia  band  was  outude,"  he  says:  "His 
hand  was  inside.  It  was  the  wood  that  hit  his 
hand;  it  did  not  bit  his  elbow." 

Q.  It  pressed  his  hand  back  this  way? 

A.  Pressed  it  back  against  the  window,  and 
that  is  what  hurt  it, — hand  inside  the  window. 

Q.  Elbow  outside? 

A.  Yes,  sir;  I  think  so. 

Q.  How  far  did  the  elbow  extend  outside? 

A.  Maybe  a  few  Inches;  I  dont  know. 

It  win  be  noticed  that  this  witness  first  stated 
that  the  plaintiff's  hand  was  "probably  a  few 
inches  out  of  the  window,"  but  on  his  cross- 
examination  testifies  that  it"T^  Inside  &)» 
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window,"  and  tiiat  the  "elbow  was  outside"  of 
the  window  a  few  inches.  Looking  at  the 
whole  of  the  evidence,  and  the  manner  in 
which  he  saya  the  Injury  occurred,  it  was  prob- 
ably the  elbow  to  which  he  referred;  and  this, 
too,  is  consistent  with  the  testimony  of  the 
idaintift,  who  succeeded  him  as  a  witness. 

After  soma  preliminary  matters,  the  plaintiff 
testified: 

Q.  Now  you  may  state  whether  or  not  any 
part  of  your  arm  was  projectlDg  outside  of  the 
car. 

A.  Ko,  sir;  it  was  right  on  the  wiDdow-sill. 

Q.  You  say  that  this  falling  stick  of  wood 
caught  in  your  coat,  and  jerked  your  hand  out? 

A.  Sitting  just  like  here  (explaining  by  ref- 
erence to  witness  box);  stick  struck  just  here 
{referring  to  the  mouth  of  his  coat  sleere),  and 
pulled  it  out,  etc.  I  was  this  way;  train  going 
this  way;  arm  on  tbe  window  right  here.  The 
first  thing  I  knew  a  piece  of  wood,  coming  in, 
grabbed  my  coat  sleeve  in  the  mouth  of  it, 
something  like  here,  and  just  pulled  my  arm 
out,  and  got  jammed  backwards,  etc. 

Q.  Your  arm  was  resting  on  tbe  window? 

A.  Heating  on  the  window  (evidently  means 
restingoD  tbe  window-sill). 

Q.  Was  your  elbow  out  three  or  four  inches? 

A.  Two  or  three  inches,— maybe  four  inches. 

Q.  Caught  in  the  palm? 

A.  No.  sir;  in  the  coat-sleeve  and  pulled 
right  out. 

It  will  be  observed  that  boUi  witnesses  agreed 
that  the  hand  was  inride.  and  lhat  the  elbow 
was  outside,  of  tbe  window;  that  the  stick  of 
wood  which  did  the  injury  came  through  the 
open  window,  and  one  says,  struck  the  palm  of 
his  hand,  and  tbe  other,  caught  in  tbe  mouth 
of  bis  coat-sleeve;  but  both  agree  that  the  stick 
did  not  hit  the  elbow  and  as  to  the  manner  it 
operated  in  lamming  the  arm  backwards  and 
producing  theinjury.  Tbe  plaintiff's  testimony 
ia  that  his  arm  was  resting  on  tbe  window-sill, 
but  that  no  part  of  bis  arm  was  outside  of  the 
car,  although  he  admitted  It  was  outside  of  the 
window.  This  must  be  based  on  the  idea  that 
the  window-sill  slightly  extended  beyond  the 
exterior  surface  of  tbe  car.  The  truuti  is,  it  is 
generally  difficult  to  reconcile  the  testimony 
ui  cases  of  this  character,  and  reach  a  state  m 
facts  not  disputed  and  beyond  the  reach  of 
controversy.  At  any  rate,  in  our  judgment, 
the  evidence  submitted  by  tbe  plaintiff  tended 
substantially  to  establish  this  state  of  facts: 
That  tbe  plaintiff,  while  riding  as  a  passenger 
on  one  of  the  defendant's  trains,  rested  hia  arm 
on  the  window-sill  of  an  open  window,  with 
his  hand  inside,  but  bis  elbow  extending  a  few 
inches  outside  of  tbe  window;  that  alongside 
of  the  track  a  great  quantity  of  rord-wood  was 

?iiled,  at  places  so  high  as  to  obscure  a  view 
rom  the  window  of  the  cars,  and  at  a  distance 
of  a  foot  or  a  foot  and  a  half  from  the  cars; 
that  while  thus  riding  some  of  the  sticks  of 
cord-wood  fell  from  the  pile,  and  against  tbe 
cars,  and  through  the  window,  upon  his  palm, 
or  caught  in  the  mouth  of  bis  coat-sleeve  near 
the  tmlm.  and  jammed  his  arm  backward, 
breaking  it,  and  badly  lacerating  bis  arm  and 
hand.  As  here  used,  when  it  is  said  that  the 
elbow  was  outside  of  tbe  window,  it  is  meant 
that  it  was  outside  of  the  surfooe  of  the  win- 
dow, and  exposed  to  injuries  from  external  ob- 
OL.  R  A. 


jects.  It  was  so  treated  at  the  argument,  and 
It  will  be  so  conridered  us. 

The  inquiry,  then,  presented  by  this  record, 
is:  Do  the  facts  show  such  an  act  of  contribu- 
tory negligence  on  tbe  part  of  the  plaintifl  as 
will  prevent  a  recovery,  and  make  it  the  duty 
of  the  court  to  so  decwe  as  a  matter  of  law, 
notwithstanding  the  negligence  of  the  defend- 
ant in  permitting  the  wood  to  be  so  carelessly 
piled  near  the  track  of  the  passing  train? 

"Contributory  negligence"  is  defined  to  be 
"a  want  of  ordinary{care  upon  the  part  of  the 
person  injured  by  the  actionable  negligence  of 
another,  combimng  and  concurring  with  tbs 
negligence,  and  contributing  to  the  injury  as 
a  proximate  cause  thereof,  without  which  Uie 
injury  would  not  have  oocurried."  4  Am.  A 
Eng.  Cvclop.  Law,  17. 

The  law  will  not  permit  a  recovery  where 
tbe  plaintiff,  by  his  own  negligence,  has  con- 
tributed to  produce  the  injury  from  which  be 
has  suffered.  "And  it  matters  not,"  said  Mr. 
Jvitiee  Field,  "whether  that  contribution  con- 
sists in  his  particlpaticm  in  the  direct  cause  <A 
the  Injury,  or  in  his  omisdon  of  duties  which, 
if  performed,  would  have  prevented  it.  If 
his  fault,  whether  of  omisoiou  or  commission,, 
has  been  the  proximate  cause  of  the  injuir, 
he  is  without  remedy  against  one  also  in  the 
wrong."  And  he  ands  that  "it  would  seem 
that  the  converse  of  this  doctrine  should  be 
accepted  as  sound;  that  when  one  has  been  in- 
jorea  by  the  wrongful  act  of  another,  to  which 
he  has  in  no  respect  contributed,  he  should  be 
entitled  to  compensation  In  damages  from  the 
wrong  doer."  UtOe  v.  BaOcett^'i  U.  8.  371 
[29  L.  ed.  6541. 

To  have  adjudged  the  plaintiff  guilty  of 
contributory  negligence,  upon  the  facts,  the 
court  must  have  found  that  there  was  want  of 
ordinary  care  on  his  part,  and  a  proximate- 
connection  between  sucb  want  of  ordinary  care 
and  the  injury  complained  of.  Our  case,  then, 
is  thus  put  up  by  Mr.  Beach:  "(1)  Did  the 
plaintiff  exercUc  ordinary  care,  under  the  cir- 
cumstances? (2)  Was  there  a  proximate  con- 
nection between  his  act  or  omission  and  the 
hurt  he  complains  of?"  Beach,  Contrib. 
§8,  p.  7. 

If  these  two  questions  be  answered  m  tbe 
affirmative,  the  two  elements  concur  which 
constitute  contributory  negligence,  and,  in  the 
sense  of  the  law,  the  plaintiff  is  responsiUe 
for  his  own  wrong,  and  is  precluded  from  a 
recoveiT. 

Tbe  facts  show  that  the  plaintiff's  elbow  was 
slightly  extended  outdde  of  the  window,  bot 
tlmt  tbe  other  portion  of  his  arm  and  hand  was 
inside  of  the  window.  Tbe  elbow  was  not  hit, 
but  a  stick  of  wood,  falling  through  the  open 
window  at  which  be  sat,  and  upon  the  sill  on 
which  his  arm  rested,  struck  the  part  of  the 
arm  inside  of  the  wludow,  and  caught  in  the 
mouth  of  the  coat-sleeve,  which,  wim  the  mo- 
tion of  the  train,  jammed  the  arm  backward 
against  the  frame  of  the  window,  and  produced 
the  injury  complained  of.  Now,  it  will  be 
noted  (1)  that,  although  the  elbow  was  outside 
of  the  window,  it  was  not  hit,  and  the  injury 
did  not  arise  as  tbe  direct  consequence  of  the 
exposed  condition  of  the  elbow  to  external  ob- 
jects with  which  it  might  come  in  contact  by 
reason  therectf ;  and  (8)  that  the  hand  and  part 
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of  tbe  arm  which  were  struck  with  the  stick 
were  within  the  window.  The  facta  concede 
that  an  injury  would  be  lifcelv  to  happen  if  tbe 
elbow  bad  not  been  exposed,  while  tbe  arm 
continaed  to  rest  upon  tbe  window-sill  in  the 
same  relative  position.  By  merely  changing 
the  angle  of  tbe  InclinatioD  of  the  arm,  ao  that 
the  elTOW  would  not  he  exposed,  leaving  the 
arm  otherwise  In  the  same  relative  position,  a 
dmUar  injury  would  have  likely  happened  or 
resulted,  upon  the  facts.  But  in  neither  case, 
whether  the  elbow  was  inside  or  outside  of  tbe 
window,  is  tbe  injury  occasioned  by  or  the  re- 
sult of  its  contact  with  external  objects.  Yet 
this  judgment  punishes  the  plaintiff  with  the 
same  consequences  as  if  the  injury  resulted 
from  exposing  the  arm  outside  of  tbe  window 
to  contact  wim  external  objects.  In  that  view 
it  makes  no  difference  whether  the  arm  or  el- 
bow was  inside  or  outside  of  the  window  when 
the  injury  occurred,— the  same  legal  conse- 
quences ensue;  but  this  cannot  be,  unl^  it  be 
a  negligent  act  to  rest  the  arm  on  the  window- 
sill  of  tbe  car,  Irrespective  oi  the  fact  whether 
tbe  injury  occurred  to  the  eiposed  part  of  the 
arm  or  not. 

The  counsel  for  the  defendant  insists  that 
the  plaintiff,  by  exposing  his  elbow  two  or 
three  inches  out  of  the  window,  contributed 
to  produce  the  injury  of  which  he  complains, 
and  that  without  it  he  would  not  have  been 
Injured.  He  places  the  injury  upon  the  same 
footing  as  if  it  had  occurred  in  consequence 
of  tbe  elbow  being  struck  reason  of  Its  ex- 
posure  to  passing  objects  external  to  the  car, 
and,  as  a  consequence,  asserts  that  the  conduct 
of  the  plaintiff  was  negUgencd  in  «e,  and,  as 
such,  that  it  was  tbe  undoubted  duty  of  tbe 
trial  court  to  grant  tbe  nonsuit.  In  support  of 
this  position,  he  cites  FitUdurg  d  C.  A  Oo.  y. 
MeClurg,  56  Pa.  394:  PiUiburg  A  O.  R.  Co. 
T.  Andrews,  S9  Md.  839;  Indianapolis  <fi  0.  R 
€h.  V.  Rutherford,  39  Ind.  tt3;  Todd  v.  Old 
Colony  R.  Co.  3  Allen,  18;  JDuny.  Seaboard  A 
B.  R.  Go.  78  Ya.  646;  LouiniUe  A  if.  R.  Co. 
V.  Siekinga,  S  Bush,  1. 

It  will  be  best  to  ascertain  tbe  facts  upon 
which  the  law  is  predicated  in  these  cases,  to 
understand  the  reason  of  it  and  the  principle 
applied. 

In  Pittfimrg  A  C.  R.  Co.  T.  MeCltirg  the 
plaintiff  was  injured  "while  a  passenger  m  the 
cars  of  the  defendant,  by  reason  of  the  pro- 
trusion of  bis  elbow  beyond  tbe  sill  of  the  car 
window  next  to  which  he  sat  during  the  Jour- 
ney, or  part  of  It,  coming  in  contact  with  a 
car  standing  on  a  switch  on  the  defendant's 
road." 

In  Todd  V.  Old  Colony  R  Go.  i  Allen,  18, 
tbe  court  says  that  "the  only  error  in  the  in- 
structions of  the  court  related  to  tbat  part  of 
the  case  which  involved  an  inqui^  into  the 
position  of  f  the  plaintiff's  arm  at  the  time  of 
tbe  accident.  If  he  was  then  riding  in  the  car 
with  his  elbow  or  arm  projecting  out  Of  the 
window,  by  reason  of  which  he  sustained  an 
injuiT,  he  was  guilty  of  a  want  of  dne  care, 
which  would  prevent  him  from  maintaining 
his  action." 

In  Indianapolis  A  0.  S.  Co.  v.  Rvtherford, 
39  Ind.  88,  "the  evidence  showed,"  says  the 
court,  "that  tbe  injury  received  was  a  broken 
arm,  and  tbat  at  the  time  of  the  accident  the 
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plaintlfTs  arm  was  projecting  out  of  the  win- 
dow of  tbe  coach  in  which  ne  rode,  in  conse- 
quence of  which  it  came  in  contact  with  some 
object  outside,  probably  a  timbor  freme  sap- 
portine  a  water-tank." 

In  PitU^urg  A  C.  R.  Go.  v.  Andrem,  39  Md. 
S42,  the  court  says:  "It  is  admitted  his  arm 
at  tbe  time  was  out  of  the  window,"  and  tbat 
"it  is  perfectly  clear  be  would  have  received 
no  injury  if  hu  arm  had  not  been  in  this  posi- 
tion.'' 

Without  further  reference,  it  is  enough  to 
say  that  the  plain  result  of  these  cases  Is  tbat 
if  a  passenger  is  riding  in  a  car,  with  bis  elbow 
or  arm  projecting  out  of  the  window,  by  reason 
of  which  he  sustains  an  injury,  it  is  such  a 
clear  act  of  contributory  negligence  on  his  part 
as  will  prevent  a  recovery,  and  make  it  the 
duty  of  the  court  to  so  declare,  as  a  matter  of 
law,  notwithstanding  the  negligence  of  the 
defendant  in  permittmg  obstacles  to  be  placoi 
too  near  the  track  of  the  passing  train. 

But  why  is  it  contributory  negligence,  within 
the  reason  of  these  cases?  Taa  answer  Is,  be- 
cause, in  projecting  his  elbow  or  arm  out  of 
the  window,  be  was  bound  to  know,  as  a 
reasonable  man,  in  the  exercise  of  ordinary 
care  and  for^igbt,  tbat  there  was  liability  to 
injury  from  the  exposed  condition  of  the  arm 
coming  in  contact  with  some  external  obstacle 
or  force.  He  ought  to  know,  to  expose  his 
arm  or  elbow  under  the  surrounding  circum- 
stances, that  it  was  dangerous,  ana  liable  to 
result  in  injury  to  it,  because  a  prudent  man 
might  well  foresee  the  possibility  of  such  an 
occurrence;  and,  if  he  do  not  avoid  it  by  the 
exercise  of  such  reasonable  foresight,  he  may 
justly  be  held  to  have  taken  upon  himself  the 
risk  of  such  a  peril.  It  is  therefore  considered 
in  these  cases  to  be  a  want  of  ordinaiy  care 
for  a  passenger  riding  in  a  car  to  protrude  his 
arm  or  elbow  out  of  the  window,  and  if  he 
does,  and  is  injured  by  reason  thereof,  it  results, 
as  a  consequence,  that  his  own  want  of  ordi- 
nary care  has  contributed  directly  to  produce 
such  injury  as  the  proximate  cause  thereof. 

But  bow  is  this  to  apply  to  tbe  facts  in  the 
case  at  bar?  It  was  not  the  elbow  of  tbe 
plaintiff,  or  any  part  of  his  arm,  tbat  was  ex- 
posed to  injury  from  outside  obstacles,  that 
caosed  the  injury.  His  elbow,  or  the  part  of 
tbe  arm  outside  of  the  window,  was  not  bit. 
The  stick  of  wood  struck  the  palm  of  his  hand, 
or  80  near  it  as  to  catch  in  the  mouth  of  tbe 
coat-sleeve,  which  was  inside  of  the  window, 
and  not  exposed  to  external  objects,  unless  they 
came  insioe  of  the  window,  as  Uie  evidence 
here  shows.  The  cases  referred  to,  and  relied 
upon  by  counsel,  proceed  upon  tbe  hypothesto 
tbat  the  injury  occurred  because  the  elbow  or 
arm  which  was  exposed  out  of  the  window 
came  in  contact  with  some  external  obstacle  or 
force,  and  produced  tbe  injury. 

In  the  strongest  of  these  cases,  Pittsburg  A 
C.  R.  Oo.  V.  IbOlurg,  and  of  (en  dted,  Thomp- 
son, Ch.  J.,  said:  "If  be  allow  it  [arm]  to 
protrude  out,  and  Is  injured,  is  this  due  care?" — 
which  Bigelow,  Ck.  /..had  previously  answered 
in  Toddy.  Old  Colony  R.  Co.  aupra,  saying:  "If 
he  was  riding  in  the  car  with  bis  elbow  or  arm 
projecting  out  of  the  wiodow,  by  reason  of 
which  he  sustained  an  injury,  he  was  guilty 
of  a  want  of  doe  care." 
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The  due  care  here  required  to  be  exercised  is 
not  to  expose  the  arm  out  of  the  window,  as 
there  fs  UaUllty  that  it  may  come  in  contact 
with  oDtaide  obstacles.  It  is  based  on  the  idea 
that,  when  an  arm  is  thus  exposed,  the  in|ury 
which  may  result  may  hp  foreseen  and  avoided 
by  the  exercise  of  ordinary  circumspection. 
It  has  no  reference  to  risks  or  iujories  which, 
according  to  common  experience,  and  in  the 
exercise  of  reasonable  care  and  foresight,  could 
not  have  been  anticipated,  or  their  consequences 
avoided.  "We  are  not  to  link  together,"  said 
Agnew,  J.,  "ascausB  and  effect,  events  baTinsr 
no  probable  connection  in  the  mind,  and  wlucS 
oould  not,  by  prudent  circumspection  and  or- 
dinary tboughtfulness,  be  foreseen  as  likely  to 
happen  in  consequence  of  the  act  in  which  we 
are  engaged.  It  may  be  true  that  the  injury 
would  not  have  occurred  without  the  concur- 
rence of  our  act  with  the  event  which  immedi- 
ately caused  the  injury;  but  we  are  not  justly 
called  to  suffer  for  it,  unless  the  other  event 
was  the  effect  of  our  act,  or  was  within  the 
probable  range  of  ordinary  circiimBpection, 
when  engaged  in  the  act."  JfatTbankt  v.  Kerr, 
70  Pa.  86: 

Sitting,  as  he  was,  with  his  arm  resting  on 
the  window-dn,  and  hia  elbow  {vojectinc  oat, 
especially  in  view  of  the  fact  that  a  aimlur  in- 
jury would  have  probably  occurred  whether 
the  elbow  was  inside  or  outside  of  the  window, 
was.it  within  the  range  of  ordinary  circum- 
spection and  foresight  to  have  anticipated,  as 
l&ely  to  happen,  the  event  which  occurred 
and  produced  his  inlurr, — to  have  anticipated 
that  a  stick  of  wood  would  fall  through  the 
open  window,  and  indde  of  it,  and  strike  his 
palm,  or  so  near  it  as  to  produce  the  inlurr 
admitted,  in  consequence  of  the  act  in  which 
he  was  engaged?  Under  the  circumstances  of 
this  case,  are  we  authorized  to  say,  as  a  matter 
of  law,  that  by  the  exercise  of  ordinary  care 
and  prudence  he  could  have  foreseen  that  there 
was  liabnity  to  injury  in  the  way  io  which  it 
occurred,  as  the  consequence  of  his  act? 

Be  it  remembered  uiat  the  injury  did  not 
arise  because  the  elbow  projected,  but  because 
the  sti<^  struck  the  palm  or  wrist  inside  of  the 
window,  where  it  bad  a  right  to  be,  and  worked 
its  injury,  and  the  case,  upon  its  facts,  would 
seem  to  stand  precisely  as  If  the  arm  reated  on 
the  window-Bin  entirely  within  the  car.  The 
law  is  well  established  that  this  cannot  be  de- 
clared to  be  negligence  in  ae. 

In  FhrUno  v.  KeUj/,  108  U.  S.  288  [37  L.  ed. 
7261,  it  was  held  that  it  was  not  contributory 
negligence  for  a  passenger  to  rest  his  arm  upon 
the  window-Bill  of  a  car  in  which  he  was  rid- 
ing without  allowing  it  to  project.  Such  an 
act  creates  no  presumption  of  n^igence.  uid 
cannot  be  declared  n^llgence  in  law.  Breen 
T.  Jfeu)  Tor*  C.AH.R.B.O0.  lOB  N.  Y.  SB7; 
Winter*  T.  Bannibal  A  St.  J.  B.  Co.Sli  Mo. 
470. 

The  inception  of  the  in  jury  being  inside  of  the 
window,  it  was  not  caused  by  any  exposure  of 
the  arm  outside  of  it,  and  can  we  na^,  logically 
or  judicially,  thatthe  actof  the  defendant  con- 
tributed to  produce  it?  It  would  seem,  as  to 
the  facts  uptm  which  that  injury  was  pred- 
icated, that  be  stood  without  fault;  for  al- 
though the  plaintiff  may  have  been  negligent 
In  allowing  his  elbow  aughtly  to  extend  out- 
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side  of  the  window,  yet  if  that  did  not  cause 
the  injury,  and  the  result  was  the  same  as 
though  he  exercised  the  care  required,  and 
kept  nis  arm  inside,  then  such  want  of  caie,  as 
was  said  in  \^alker  v.  We$tfleld.  80  Vt  246,  did 
not  contribute  to  produce  such  injury,  and  It  is 
the  same  as  though  he  was  without  fault. 

Aj9  the  injury  occurred,  then,  the  plaintiff 
was  under  no  legal  obligation  to  assume  or  an- 
ticipate that  sticks  or  a  stick  of  falling  ocnd- 
wood  would  be  projected  inside  of  the  window, 
and  cause  the  accident  where  it  bamKned.  To 
have  his  hand  and  wrist  where  they  were,  and 
where  the  stick  struck  them,  was  where  they 
had  a  right  lawfully  to  be,  and  raised  no  pre- 
sumption of  negligence  in  law.  If  such  is  tbe 
case,  however  strictly  the  rule  of  contributory 
negligence  may  be  enforced,  can  we  declare 
that  the  negligence  of  the  plaintiff  was  the 
proximate  cause  of  the  injury,  or.  In  other 
words,  that  his  want  of  ordinary  care  contrib- 
uted directly  to  the  injury?  It  is  enough  to 
say  when  the  arm  Is  exposed,  and  the  mjnry 
occurred  on  that  account,  when  tbe  facts  are 
admitted,  that  it  is  negligence  in  law.  Negli- 
gence is  generally  a  question  of  fact,  to  be  de- 
cided by  tbe  jury  upon  all  the  facts  and  cir- 
cumstances, ana  the  court  oufi^t  not  to  declare 
it  as  a  matter  of  law,  unless  there  is  audi  a 
plain  act  of  carelessness  upon  tbe  part  of  tbe 
plaintiff  contributing  to  his  injury  as  makes 
that  a  duty.  The  rule,  as  it  is  established  by 
the  weight  of  authority,  has  not  always  met 
with  enure  approval,  and  is  sufficiently  strict 
and  arbitrary,  without  extending  the  diHnain 
of  its  operations. 

In  j^pwior  V.  Milwiukeie  AP.  R.G0.  17  Wis. 
487,  the  oppodte  view  is  ably  and  forcibly  pre- 
sented by  a  vigor  and  fitness  of  reasoning  whicfa 
it  is  difflcult  to  answer.  The  truth  is  that  it  is 
an  every-day  occurrence  for  passengers  to  ride 
with  their  elbow  on  the  sill,  slightly  extending 
out  of  ^e  window,  though  not  perhaps  outside 
of  the  SHI.  We  all  know  in  warm  weather, 
when  the  windows  are  lup,  it  b  the  constant 
and  ordinary  habit  of  passengers  of  all  clasaos 
and  all  degrees  of  intelligenoe  to  so  ride;  and, 
judged  in  the  light  of  our  general  knowledge 
and  experience,  it  would  be  difficult  to  con- 
demn such  conduct  as  an  act  so  plainly  and 
palpably  careless  as  to  require  the  court  to  de- 
clare it  negligence  as  a  matter  of  law.  If  the 
rule  Is  to  obtain  as  decided  by  the  wei^t  of 
authority,  let  it  continue  to  be  confinea  in  its 
operations  to  injuries  which  result  from  expos- 
ing the  arm  to  outside  obstacles;  but  let  it  not 
be  extended  to  those  where  the  facta  are  com- 
plicated, and  tbe  injury,  although  the  elbow 
was  slightly  out  of  the  window,  did  not  arise 
from  that  fact,  or  if  it  had  been  inside,  tbe  arm 
otherwise  preserving  its  relative  position,  a  like 
injury  would  probably  have  hajqiened.  In 
cases  of  the  first  sort  it  may  be  conceded, 
when  the  facts  stand  confessed  or  admitted, 
that  the  court  may  declare  the  act  negtigenoe 
as  a  matter  of  law,  non  eanttat  that  it  can 
upon  the  facta  here.  In  cases  of  this  sort, 
where  the  facts  are  complicated  and  debatable, 
where  men  of  ordinary  discretion  and  prudence 
mij^t  differ  as  to  tbe  inferences  to  be  drawn 
from  them  in  determining  the  characterof  the 
act,  it  is  safer  and  better  to  sutunit  them  to  tbe 
jury  in  connection  with  all^its  atteodant  dr- 
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cumstanees,  whom  the  law  asrames  to  be  beat 
qualified  to  dispose  of  tliem  under  proper  in- 
stmctions  from  the  court,  than  that  the  court 
itself  should  decide  them,  as  a  question  of  law, 
by  allowing  a  nonsuit.  Before  the  court  can 
do  this,  ana  cut  off  the  plaintiffs  right  to  sub- 
mit his  case  to  the  jury,  the  inferences  from 
the  proof  oueht  to  be  certain  and  incontroverti- 
ble, freeing  the  mind  from  all  doubt  or  hesita- 


tion ;  for  it  must  always  he  borne  In  mtnd  that 
it  is  generally  for  the  jury  to  determine  whether 
the  defendant  was  negligent,  or  the  plaintiff 
was  contributorily  negligent,  which,  as  Dr. 
Wharton  bas aptly  said,  isseldomthe  "subject 
of  direct  proof,  but  an  Inference  from  facta 
put  in  evidence." 

ITie  jwtgnOrU  rnvtt  be  renened,  aad  ih»  hm- 
tuit  tet  (uide. 


LOUISIANA  SUPREME  COURT. 


Thomas  P.  LEATHERS,  Appt., 

V. 

John  JANNEY  et  al. 

i  La.  Ann.  > 

*1*  Ifolawprarentaaeorporatloafi-om 
■eUinv  muXY  or  all  of  ita  propez^,  pro- 
vided we  charter  containa  no  prohibition  there- 
of, aad  It  aots  In  accordance  wttb  the  duly  ex- 
pit»Md  will  of  Its  Btookholden  and  dlreotors. 

8.  Tb«  HUM  peiwm  mi^  fill  (he  ofltoa  of 
president  of  tiro  distinct  obrporotlona,  and 
such  identtty  does  not,  of  itself,  Invalidate  deal- 
ings between  the  two  corporations. 

8.  Where  one  corporation  veils  prop- 
erty to  anothw  for  a  fixed  price,  to  be  paid 
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In  atook  of  tiie  latter,  to  be  delivered  to  the  for- 
taer  throng  Ita  deetmated  offloer,  deUverr  of 
tlwoertlflGateBof  Btoofc  tosuoh  offlcer,orto  an- 
other br  his  order,  operates  a  discharge  for  the 
price. 

4.  Corporate  property  ia  hUd  subject 
to  corporate  aebUt  and  when  a  corporation 
sells  its  whole  property  and  rights  to  a  purchaser, 
knowing  the  fact,  equltr,  in  proper  cases,  will 
subject  the  property  In  the  bonds  of  the  pur- 
chaser to  the  payment  of  the  debts  with  which  It 
Is  charged;  but  the  purchaser  of  speolflo  property, 
such  HS  a  steamboat,  from  a  corporation.  Is  not 
bound  to  follow  the  price  paid  Into  the  hands  of 
the  selllDg  corporation,  and  see  to  Its  distribution 
among  the  latter^s  stockholders,  la  the  abaenoe  of 
fraudulent  oonnlvaace  between  the  pundiaaer 
«id  seller  to  wroog  the  stockholders. 

5.  The  sale  attacked  in  this  ease  being 
real  and  fair,  for  a  sound  prloe,  duly  paid  to  the 


Nqtb.— iYttxife  eorporations;  eommon-Iaio  jmoera. 

The  common-law  powers  of  a  corporation  are  the 
same  as  those  poaseased  by  individuals,  and  may  be 
employed  in  the  same  manner,  unles  restricted  by 
some  positive  or  clearly  Implied  prohibition  of  law. 
Bee  De  Grofl  r.  American  Linen  Hireod  Co.  a  N, 
Y.  m ;  Williams  v.  W.  n.  Teleg.  Co.  g  Abb.  N,  G 
44S  ;  Barry  v.  Uerchanta  Exch.  Co.  1  Sandf.  Ch.  880. 

A  corporation,  without  special  authority,  may 
dlspoae  of  land,  gof>da  and  ehatt^  or  of  any  In- 
terest in  tbesome,  as  It  deems  expedient,  and  In  the 
course  of  its  legitimate  business  may  make  a  tMnd, 
mortgage,  note  or  draft;  and  also  may  make  oom- 
positloDs  with  oredltota,  or  an  assignment  for  tlielr 
benefit,  with  preferences,  except  when  restrained 
bylaw.  White  WaterValley  canal  Co.  v.Yallette, 
8S  U.  S.  21  How.  421  (16  L.  ed.  188>;  Partridge  v.  Bad- 
ger, 26  Barb.  146;  Beers  v.  Phcenix  Glass  Co.  U  Barb. 
868 ;  Dana  V.  Bank  of  U.  S.  6  Watts  *  S.  128 ;  Frazter 
Willooz.  4  Bob.  fLo.)  817:  V.  8.  Bank  v.  HuUi,  4 
Bl  Hon.  tf8;  Stete  v.  Bank  of  W.  8  GIU  ft  J.  306; 
Fierce  t.  Bnery,  8S  N,  H.  488^ 

Xay  tnortgage. 

Corporations,  unless  reetialaed  by  tlielr  charters, 
have  the  power  to  mortgage  their  property  to  se- 
cure borrowed  money,  or  their  debts.  Carpenter 
v.  Black  Hawk  Gold  Hin.  Co.  86  N.  f.  tt;  DeBuyter 
St.  Peter's  Church,  8  N.  T.  288 :  King  v.  H«r- 
cbants  Bzoh.  Co.8  N.  Y.  SGt  Riobards  v.  Herri- 
mack  ft  C.  R  B.  Co.  44  N.  H.  127. 

At  the  common  law,  a  mortgage  bona  fide  made 
may  be  for  future  advances,  and  liabUltlfls  for  the 
mortgagor  by  the  mortgagee,  as  well  as  for  pres- 
ent debts  and  liabilities.  Trusoott  v.  King,  6  V.  Y. 
UO:  Walker  r.  Bnedlker,  Hoflm.  Ch,  145, 

Xau  borrow  Tnoney. 

Private  oorporatloas  may  borrow  money,  or  be- 
oome  parties  tooegotlatde  paper  in  the  traasactloa 
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of  their  legitimate  business,  unless  expressly  pro- 
hibited; and  until  the  contrary  Is  shown,  the  legal 
presumption  Is  that  tbelr  acts  In  that  beboif  were 
done  In  the  regular  course  of  tbelr  autborliedbttsl- 
nees.  Chicago,  R.  I.  ft  P.  B.  Co.  v.  Howard.  74  U. 
8.  7  Wall.  418  09  L.  ed.  121);  White  Water  Volley 
Canal  Go.  v.  Vallette,  88  U.  B.  21  How.  424  aS  L.  ed. 
168);  Famum  v.  Blaokitone  Osnal  Oonh  1  Bnmn.  48. 

TraiteactionB  avxtUary  to  prlmani  business. 

Corporations  may  transact  all  such  matt«ra  as, 
being  auxiliary  to  their  primary  bnslnesa,  are  trans- 
aoted  by  ordinary  Individuals  under  similar  dr- 
oumstancce.  BurekalronftBteelWorksv.Breano- 
ban,  60  Mich.  888 ;  Bissdl  T.  Hlob.  Southern  ft  N.  L 
B.  Co.  as  N.  y.  288. 

In  order  to  attain  Ita  legitimate  objeota.  It  may 
deal  precisely  as  an  Individual  may  who  seeks  to 
accomplish  the  same  ends.  Curtis  v.  Leavltt,  16  N. 
Y.  287 :  Fay  v.  Noble,  12  Cush.  1 ;  Da  via  v.  Second 
Unlveisallst  Meeting  House,  8  MoL  881 ;  Beynobls  v* 
8tarkCounty.6  Oblo,  206;  Brady  r.  Brooklyn,  1  Barb. 
6M ;  Madison,  W.  ft  M.  Rank  Road  Co.  v.  Water- 
town  ft  P.  Plank  Hoad  Co.  6  Wis.  178;  Haoon  v. 
Macon  ft  W.  K.  Co.  7  Oa.  221;  Hamilton  v.  Lycoming 
Mut.  Ins.  Co.  B  Pa.  888;  King  v.  Merchants  Exch. 
Co.  2  Sandf,  888, 

May  make  eontraetB, 

Every  corporation  bas  power  to  make  all  con- 
tracts that  are  necessary  and  usual  In  the  coarse  of 
the  business  it  transacts,  as  meai»  to  enable  It  to 
effect  such  object,  unless  expressly  prohibited  by 
law  or  the  provisions  of  Its  charter.  Derlnger  v, 
Derlnger,  6  Houst.  628;  Farmers  Loan  ftT.  Co.  v. 
Perry,  BBandf.  Ch.  847;  Home  Ins.  Co.  v.  North- 
western Packet  Co.  88  Iowa,  244, 7  Am.  Bep.  191:  Re 
Howe,  1  Paige,  Ch.  214;  HopeHut,  L.  Ins. Co.  v.  Per- 
kins,  38  N,  Y.  401;  Fsray  v.  People's  F.  [ns.  Co.  S 
Bobt.088. 
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Kller  acoordlog  to  the  terms  of  the  oontraot,  and 
without  a  shadow  of  fraud  on  the  part  of  the 
puTobaaer,  the  latter  is  oot  bound  for  any  failure 
of  duty  of  the  offloerH  of  the  selling  corporation 
In  dlaMbutliig  the  prooeecis  among  Its  stock- 
holders. 

(I>eoeDd>er  S,  188B.) 

APPEAL  br  plaintiff  from  a  judgment  of 
the  Civfl  District  Court,  Parish  of  Orleans, 
denving  him  certain  relief  which  he  claimed 
agamst  the  Planters  &  Merchants'  Packet  Com- 
pany as  so  aid  in  tbe  recovery  of  a  debt  due 
from  defendant  Janney.  Afflrmed. 
The  facts  are  fully  stated  m  the  opinion, 
Mr.  O.  B.  Saasom  for  appellant. 
Metr*.  Famur,  Joium  &  Krattsohnitt 
for  appdleea. 

Feimer,  J.,  delivered  the  opinion  of  the 
court: 

Prior  to  June,  1885,  there  existed  three  dis- 
tinct corportioDS,  viz. :  the  New  Orleans,  Baton 
Rouge  &  Bayou  Sara  Packet  Company,  the 
Merchants  &  Planters'  Packet  Company  and 
the  Coast  &  Mississippi  River  Packet  Com- 
pany,— each  of  which  owned  and  operated  a 
steamboat.  Desiring  to  put  an  end  to  disas- 
trous competition,  tbe  stockholders  in  these 
three  corporarions  agreed  to  form  a  new  cor- 
poration, which  should  acquire  the  ownership 
of  all  three  boats,  at  valuations  fixed  in  ad- 
vance, and  run  them  in  a  common  interest. 
Accoidinffly,  on  June  22, 1886,  a  new  corpora- 
tion was  formed  in  accordance  with  the  laws 
of  the  State,  styled  the  "  Planters  &  Merchants' 
Packet  Company,"  having  a  stock  equal  to 
the  combined  value  of  the  three  boats  above 
mentioned,  viz.,  $110,000,  in  shares  of  $100 
each,  and  its  objects  are  declared  to  be  "  tbe 
building,  purchasing,  chartering,  hiring,  run- 
ning and  selling  one  or  more  steambo^s,"  etc. 
On  June  30, 1^,  at  a  apedal  me^ng  of  the 
stockholders  and  directors  of  the  New  Orleans, 
Baton  RouRe  &  Bayou  Sara  Packet  Company, 
a  resolutioD  was  adopted  authorizing  John  J. 
Brown,  manager,  to  sell  the  steamboat  Edward 
J.  Gay  to  the  Planters  &  Merchants'  Packet 
Company,  for  the  sum  of  $60,000,  in  full  paid- 
up  stock  of  said  company.  On  the  same  day, 
in  pnrsuuice  of  above  resolution.  Brown, 
manager,  executed  a  deed  of  sale  of  the  Gay 
to  the  Planters  &  Merchants'  Company, 
upon  the  consideration,  by  him  declared  in  the 
act,  "of  $50,000,  in  full-paid  stock  of  the 
Planters  &  Merchants'  Packet  Company,  to 
represent  which  stock  the  said  company  have 
issued  and  delivered  to  me,  on  behalf  of  said 
New  Orleans,  Baton  Rouge  ft  Bayou  Sara 
Packet  Company,  certificates  for  600  shares, 
of  the  amount  of  $100  each,  of  said  caf^tal 
stock  paid  up,  the  receipt  of  which  X  'do  hoe- 
by  acknowledge,"  etc. 

John  Janney,  the  defendant,  was  a  stock- 
holder In  tbe  New  Orleans,  Baton  Rouire  & 
Bayou  Sara  Packet  Companv,  and  in  1884  bad 
delivered  to  Thomas  P.  Leathers,  lo  whom  he 
was  indebted,  the  certificate  for  120  shsresof 
said  stock  in  pledge.  The  stock  received  from 
the  Plsnters  &  Merchants'  Company  in  pay- 
ment for  the  Edward  J.  Gay  was  distributed 
among  the  stockholders  of  the  New  Orleans, 
Baton  Rouge  &  Bayou  Sara  Packet  Company 
by  Brown,  or  under  his  direction,  and  Janney 
6  L.  R  A. 


received  the  whole  amount  thereof  coming  to 
him,  without  being  required  to  produce  the 
certificate  held  in  pledge  by  Leathers.  Brown 
was  tbe  manager  of  uie  New  Orleans,  Baton 
Rouge  &  Bayou  Sara  Packet  Company,  and 
was  also  choaen  as  manager  of  the  new  com- 
pany. 

The  plaintiff  filed  the  petition  in  this  sidt 
against  John  Janney,  the  New  Orieaos,  Buon 
Rouge  &  Bayou  ^ok  Packet  Company  and 
tbe  Planters  &  Merchants'  Packet  Company. 
This  jKtition  first  sets  upthe  indebtedness  of 
Janney,  and  the  pledge  of  the  stock,  and  then 
sets  up  that  Brown  was  president  and  manager 
of  the  New  Orleans,  Baton  Rouge  ft  Bayon 
Sara  Packet  Company,  and  that  ae  was  also 
president  and  manager  of  the  nanteia  ft  Mer- 
chants' Packet  Company.  That  June  30. 
1885,  Brown,  as  tbe  manager  of  Uie  New  Or- 
leans, Baton  Rouge  ft  Bayou  Sara  Packet 
Company,  pretends  to  convey  and  sell  all  tbe 
property  of  that  corporation,  to  wit,  the  steam- 
er Edward  J.  Gay,  to  the  Planters  ft  Mer- 
chants' Packet  Company,  for  600  shares  of  the 
capital  stock  of  the  last-named  company,  and 
that  nothing  was  in  fact  paid  by  the  latter  to 
the  former  corporation.  That  Brown,  bang 
at  the  same  time  manager  and  president  of 
both  corporations,  acted  in  tbe  double  capacity 
of  seller  for  the  one  and  buyer  for  the  other 
corporation.  That  tbe  New  Orieaos,  Baton 
Rouge  ft  Bayou  Sara  Packet  Company  bad  no 
propoty  but  tbe  steamer  Edward  J.  <Wi  u>d 
the  sale  thereof  was  ultra  vire»  and  void,  and 
that  it  was  a  fraud  against  plaintiff's  rights  in 
the  premises.  Tbe  petition  prays  citations 
against  all  the  defendants,  and  judgment 
against  Janney,  for  $4,860.88,  with  interest 
from  September  8,  1886,  and  for  a  lien  and 
privilege  on  the  steamboat,  and  a  lien  and 
privilege  on  all  the  property  of  tbe  Planten  ft 
Merchants'  Packet  Company,  and  that  the 
same  he  sdzed  and  sold  to  pay  plaintiff's  de- 
mand. Interest  and  costs,  unless  property  of  the 
defendant  Janney  be  found  to  satisfy  the  de- 
mand, and  for  general  relief. 

The  plaintiff  recovered  a  judgment  against 
Janney,  with  lien  and  privilege  on  120  shares 
of  the  stock  of  tbe  New  Orlesns,  Baton  Rouge 
&  Bayou  Sara  Packet  Company,  but  was  de- 
nied other  relief,  from  which  judgment  he 
appeals. 

Let  us  examine  the  grounds  as  set  tarlh  Id 
tbe  petition,  on  which  tbe  claim  against  tbe 
Planters  ft  Merchants'  Company  and  its  prop- 
erty is  based.   Tb?y  are; 

1.  That  tbe  sale  of  tbe  Oay  was  pretended 
and  fictitious.  The  sale  was  real,  for  a  valua- 
ble consideration,  of  ample  sumdency,  and 
duly  naid,  and  the  charge  Is  timply  frivolotu. 

2.  lliat  Brown  was  the  manager  of  both 
ibe  corporations  which  were  parties  to  the  sal& 
As  be  acted  under  full  autboritv  from  ttie  di- 
rectors and  stockholders  of  each  corporation, 
we  preceive  no  legal  significance  In  this  fact, 
and  no  principle  oflaw  or  authority  to  dted  to 
give  it  any  force  whatever. 

8.  That  the  sale  was  of  the  whole  property 
of  the  selling  corporation,  and  was  merefore 
ultra  vires  and  void.  Tbe  inference  does  not 
follow  from  tbe  predicate.  There  is  no  law 
prohibiting  a  corporation  from  selling  any  or 
all  of  its  property,  provided  its  charter  contains 
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no  restraint  tbereof ,  and  It  acts  under  proper 
authority. 

4.  That  the  sale  was  made  in  fraud  of  plain- 
tiff's rights.  The  evidence  condusiTely  shows 
that  the  sale  was  in  itself  as  honest  and  fair  a 
transaction  as  ever  took  place.  Nobody  con- 
nected with  it,  with  the  exception  of  Janney, 
had  notice  or  knew  in  any  way  of  the  pledge 
of  Janney's  stock  to  Leathers.  The  sale  was 
jHiblic  and  notorious,  commented  on  in  the 
newspapers  and  erid^ced  by  consplcuona  in- 
scription of  the  new  corporation's  name  upon 
the  wheel-houses  of  the  steamboats  purchased. 
The  purchaser  exacted  from  the  selling  cor- 
porations aa  indemnifying  bond  against  all 
■debts,  which  was  given,  and  it  is  not  pretended 
that  the  New  Orleans,  Baton  Rouge  &  Bayou 
Sara  I^ket  Company  has  not  paid  every  one 
of  its  corporate  debts. 

Before  the  sale  Janoey  himself  had  consulted 
his  then  friend,  the  plaintiff,  about  the  trans- 
action, and  the  valuatioos  placed  on  the  dif- 
ferent boats,  which  is  admitted  by  plaintiff, 
though  he  savs  he  did  not  understand  that 
there  was  to  be  a  sale  to  a  new  corporation. 
We  are  satisfied  that  no  notion  existed,  even  in 
the  mind  of  Janney,  of  wronging  plaintiff,  or 
prejudicing  his  pledge,  until  some  time  after 
the  consummation  of  the  sale.  He  did  not  ap- 
ply for  or  receive  tbo  shares  of  the  new  stock 
coming  to  him  until  several  months  after  the 
fiale  had  been  consummated.  In  concealing 
thefact  of  the  pledge,  and  in  taking  the  stock 
"Without  providing  for  tbe  protection  of  Capt. 
Leathers'  rights,  he,  no  doubt,  committed  a 
wrong.  It  mav  be  claimed  that.  In  permitting 
and  directing  the  delivery  of  the  new  stock  to 
Janney  without  exacting  the  surrender  of  the 
old  certitlcate.  Brown  and  tbe  New  Orleans, 
Baton  Bouea  ^  Bayou  Sara  Packet  Company 
incurred  lia3>i]ity  to  Leathers;  but  no  judgment 
appn^riate  to  this  liability  is  claimed  in  this 
«mt,  uid  the  Judgment  app^ed  from  specially 
reaerTea  the  rights  of  Leatiiera  against  them. 

Bat  what  responsibility  in  the  premises  at- 
tached to  the  Planters  &  Merchants'  Packet 
Company  ?  It  had  bought  the  boat  in  good 
faith,  for  the  price  of  so  many  shares  of  its 
own  stock  certificates,  which  were  to  be  de- 
livered to  Brown,  as  manager  and  representa- 
tive of  the  selling  corporation,  receipt  of  which 
certificates  was  actually  acknowledged  In  the 
act.  If  the  certificates  had  been  delivered  as 
«o  recited,  no  one  would  have  bad  the  hardi- 
hood to  contend  that  the  buying  corporation 
would  have  had  any  further  concern  with  thdr 
disposition.  Although  It  appears  that  the  cer- 
tiflcatee  had  not  been  delivered,  yet,  after  the 
sale  the  stock  stood  as  the  property  of  tbe  sell- 
ing corporation,  certificates  for  which  were  to 
be  delivered,  on  demand,  to  Brown,  as  its 
manager,  or  lo  whomsoever  he  might  direct. 
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When  such  delivery  was  mode,  tbe  obligation 
of  the  buying  company  was  dlMharged. 

The  receipt  of  the  stock  by  Janney,  under 
the  authority  of  Brown,  was  tbe  same  as  the 
receipt  by  Brown,  manager  of  the  selling  com- 
pany, to  whom  the  contract  required  they 
should  be  delivered.  In  so  disposing  of  tbe 
certificates,  Brown  acted  solely  in  his  capacity 
as  manager  of  the  selling  company,  which  was 
the  owner  of  the  stock,  and  the  buying  com- 
pany is  in  no  manner  Eiffected  by  any  failure 
on  his  part  in  his  duty  towards  the  stockhold- 
ers of  tbe  selling  comiwny,  with  whom  the 
former  bad  no  dealings,  and  as  to  whom  it 
was  under  no  duty. 

Authorities  are  quoted  to  the  effect  that 
when  a  corporation  sella  or  transfers  its  entire 

{troperty  to  a  pordiaser,  knowing  the  fact,  the 
Dtter  is  chargeable  with  knowledge  that  the 
property  is  subject  lo  the  corporate  debts,  and 
that  equity  will,  in  proper  cases,  allow  the  cor- 
porate creditors  to  follow  the  property  into 
the  hands  of  the  purchaser  for  satisfaction  of 
their  claims.  Jramma  v.  Fdtomae  Oo.  88  U. 
6.  8  Pet.  381  [8  L.  ed.  946];  Wood  v.  Summtr, 
8  Mason,  808;  Bank  of  St.  MaryB  v.  St.  John, 
26  Ala.  566:  Smith  v.  Huckabee,  63  Ala.  191; 
Voae  V.  Grant,  16  Mass.  S32;  Story,  Eq  Jur. 
9th  ed.  ^  12S2. 

But  no  authority  is  quoted  or  exists  to  the 
effect  that  the  purchaser  from  a  corporation  is 
bound  to  follow  tbe  price  into  the  hands  of 
the  seller,  and  see  to  the  just  and  proper  dis- 
tribution of  it  among  the  latter's  stockholders. 
In  absence  of  fraudulent  connivance  or  collu- 
sion to  wrong  the  stockholders,  the  purchaser 
discharges  his  obligation  by  paying  the  price 
to  the  competent  officers  of  the  sellinz  corpora- 
tion, who  are  the  agents  of  the  stockholders, 
and  to  whom  the  latter  must  look  for  the  pro- 
tection of  their  tights. 

The  case  of  v.  New  OrUans  Qaa-Ltght 
Oo.,  86  La.  Ann.  418,  has  no  application  what- 
ever to  the  questions  here  involved. 

We  therefore  conclude  that  tbe  plaintiff  baa 
no  rights  against  the  Planters  &  Merchants' 
Packet  Company  or  upon  its  property. 

A  violent  conflict  is  fouad  in  the  evidence  as 
to  the  amount  of  tbe  debt  for  which  the  stock 
of  Janney  was  pledged.  It  is  a  simple  case  of 
direct  and  positive  contradiction  between  wit- 
nesses, on  which  the  conclusion  of  tbe  district 
judge  should  not  be  lightly  disturbed.  After 
carefully  weighing  tbe  evidence,  we  find  no 
sufficient  ground  to  disturb  it,  in  so  far  as  it 
confines  the  pledge  to  the  amoant  due  on  the 
note. 

The  amendments  asked  in  favor  of  Janney 
are  supported  only  by  inferential  evidence, 
and,  as  we  tbinkthe  judgmentdoes  substantial 
justice,  we  will  leave  It  aa  it  standa 
Judgment  afflrmed. 


PENNSYLVANIA  SUPREME  COURT. 


Elizabeth  LEMON  «taL,  Plg».  in  Err., 
e. 

Elizabeth  Jane  ORAHAH. 

(....Pa.....) 

1.  The  effaot  of  an  InAtrmBllnstnimeii't 

transferring  an  Interest  In  real  estate  depends,  not 

«L.  a  A. 


upon  anjr  partlciilar  words  or  phrases  found  fia  It, 
but  upon  the  Intention  of  the  parties  as  ooUeoted 
from  the  whole  Instrument. 
S.  Tha  MBtgniMikt  nnder  seal  of  all  a 
grantfw'g  Tlyhtf  title,  claim.  Interest  and 
property  whatever  ]n  and  to"  a  deed,  on  the  tMOk 
of  which  Itlfl  irTitten.and  which  grave  the  grrantee 
an  estate  In  fea  simple,  Is  Buffioten^  to.  transfer 
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the  fee  wf  thout  the  use  of  the  word  "hetn"  or  Its 
enulTBlent, 

iVebruarj'  8,ino.) 

ERKOR  to  tbe  Court  of  Common  Pleas  of 
Jefferson  County  to  review  &  judgment  in 
favor  of  defendant  in  an  action  of  ejectment  to 
trytltle  to  a  certain  tract  of  land.  Bnermi. 
The  case  sufflciently  appears  in  the  opinion. 
2f(Utn.  Aleiuuider  C.  White  and  J.  M. 
'  GmrriMm*  for  plaintiffs  in  error: 

An  aasigDnient  of  note,  bond,  mortgage  or 
deed  borrows  and  adopts  tbe  langaajze  oi  the 
InBtrument,  and  the  osrignee  stands  in  tbe 
place  of  tbe  assignor. 

2  Bl.  Com.  chap.  20,  p.  826,  D.  C.  10, 
Sbarswood'B  Add.  1889:Washb.  Real  Prop.*  67, 
citing  Shep.  Touch.  101;  Com.  Dig.  EatatesA. 
8;  3  Prest.  Est.  2;  Wharton  Law  Diet.;  iy(tev. 
Z^,  10  Watts,  360;  Brink  v.  Michael,  81  Pa. 

MettriJW.  F.  Stewart,  Clubrles  Corbet 
and  H.  H.  Brocins*  for  defendant  in  error: 
A  title  in  fee  ought  not  to  be  allowed  to 

nby  such  a  paper  as  that  offered  in  evidence 
ais  suit. 

See  Rapalje  Sb  Lawrence,  Zaw  Diet,  and 
eases  cited  under  tbe  WMd  "Feet;"  Wieman 
V.  Boutlaugh,  18  Pa.  844;  Orap  v.  Fadter,  4 
Watts  &  8.  17;  Clayton  v.  Olavtm,  8  Binn. 
476;  Adamt  v.  Roet,  80  N.  J.  L.  505. 

The  assignment  does  not  refer  to  or  borrow 
the  words  of  the  deed,  nor  refer  to  the  land 
therein  described. 

See  Brink  v.  Michael,  81  Pa.  165;  Ifevman'a 
App.  85  Pa.  889,  847. 

Williama*  delivered  the  opinion  of  the 
ODurt: 

The  title  to  the  land  in  controversy  was,  in 
1866,  vested  in  James  Ramsey,  under  whom 
boUi  parties  claim.  In  August  of  that  year  he 
made  an  assignment  to  his  son,  Allen  lums^, 
which  was  written  on  tbe  back  of  tbe  deed 
under  which  he  acquired  title,  and  delivered 
tbe  paper  on  wbicb  the  deed  and  the  assignment 
were  written  to  bis  son.  The  asdgnment  was 
in  these  words: 

I,  James  Rams^,  do  hereby  assign  and  set 
over  all  my  right,  title,  claim,  interest,  prop- 
erty and  demand,  whatsoever,  in  and  to  the 
within  deed,  unto  Allen  Ramsey,  for  value  re- 
ceived. Witness  oiy  hand  and  seal  this  third 
day  of  August,  1B66. 

Attest,  Geo.  Bisb.  James  Ramsey.  [Seal.] 
Eighteen  years  later,  in  1884,  be  conveyed 
the  same  land  by  deed  to  bis  daughter,  Elizabeth 
Jane  Graham.  The  father  was  in  possession 
until  his  death.  Allen  Ramsey  died  before  his 
father.  This  action  was  brought  by  tbe  heiis- 
aMaw  of  Allen. 

^  The  defense  alleges  that  Allen  took  only  a 
life  estate  in  the  land  under  tbe  assignment 
made  by  bis  father  to  him,  and  that  on  bis 
death  his  title  was  extinguished,  the  fee  having 

Eassed  to  Mrs.  Graham  under  the  deed  made  to 
er  in  1884.  Two  questions  were  raised  on  the 
trial,  and  are  now  for  determination.  The  first 
relates  to  tbe  construction  and  legal  effect  of  the 
assignment  to  AHen  Ramney.  The  other  is 
over  the  right  of  the  plaintiffs  to  show  hv 
George  Bisb,  the  Bcrtvener  by  whom  the  assign- 
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ment  was  drawn  and  the  subscribing  witness  to 
its  execution,  what  the  parties  intended  and 
agreed  upon,  what  they  asked  him  to  pat  io 
writing,  and .  what  he  undotook  to  do  for 
them.  Tbe  learned  judge  of  the  court  below 
held  that  tbe  assignment  convcved  only  a  life 
estate,  and  that  evidence  offered  to  show  that  a 
fee  simple  was  intended,  and  that  tbe  fiilluie 
of  the  scrivener  was  by  mistake  of  bis  own, 
was  incompetent. 

We  do  not  doubt  the  general  rule  laid  down 
by  the  learned  judge  that  the  word  "heirs,"  or 
its  equivalent,  is  necessary  in  a  deed  in  ordCT  to 
vest  a  fee  simple  in  the  grantee.  The  rule  is  as 
old  as  the  common  law,  and,  as  applicable  to  a 
formal  deed.  Is  well  understood  and  constantly 
applied.  It  is  tbe  invariable  practice  of  pro- 
fessional conveyancers  to  describe  tbe  estate 
which  it  is  intended  to  convey  by  apt  words. 
If  it  is  a  fee  the  wordsot  Inhoitance  are  intro- 
duced. If  it  is  for  tile  of  the  grantee  or  of 
anotlm  the  character.and  duration  of  the  estate 
are  clearly  set  forth. 

Instruments  having  no  apt  words  of  descrip- 
tion in  them  are  not  often  met  with,  but  when 
encountered  are  found  like  the  one  now  before 
us  to  be  the  work  of  men  who  have  no  profes- 
sional training  and  no  knowledge  of  the  princi* 
i^es  of  conveyancing.  They  an  almost  always 
intended  to  convey  a  fee  simple,  and  fail  to 
do  BO  because  of  the  omission  of  the  neccasary 
technical  words,  tbe  importance  of  wbicb  was 
unknown  to  tbe  scrivener  and  to  the  parties. 
It  Is  for  this  reason  that  the  courts  have  relieved 
against  tbe  mistakes  so  made  when  the  proofs 
were  sufficient  to  justify  them  in  so  doing, 
and  have  applied  tbe  general  rule  only  to  sucd 
cases  as  came  clearly  within  its  operation . 
Thus  tbe  courts,  both  In  England  and  in  this 
country,  have  held  tfaat  the  word  "heirs"  was 
not  necessary  to  pass  an  absolute  estate  in  fee 
when  there  was  a  gift  by  will,  but  that  tbe  in- 
tent to  Test  a  fee  may  be  gathered  from  tbe  will 
as  a  whole.    Littl^t  App.  61  Pa.  190. 

So  it  has  been  held  that  an  e^cutory  contract 
without  wcwds  of  inheritance  will  paasafee 
simple  in  equitv.  Ogdtn  v.  Broien,  88  Pa.  247. 

And  it  was  oeld  in  the  case  last  cited  that 
tbe  eifect  of  an  informal  instrument  transfer- 
ring an  interest  in  real  estate  depends,  not  on 
any  particular  words  or  phrases  found  in  it. 
but  on  tbe  intention  of  the  parties  as  collected 
from  tbe  whole  instrument. 

This  case  was  followed  In  the  recent  case  of 
DreifiMeh  v.  Serfam,  126  Pa.  33.  But  the  effort 
to  avoid  the  rigor  of  the  rule  where  Its  applica- 
tion is  not  obligatory  began  lon^ago.  Where 
technical  words  are  supplied  by  reference  to 
another  instrument,  which  contains  them,  tbe 
case  was  recognized  as  an  exception  as  early  as 
the  days  of  Lord  Coke,  and  this  exception  was 
recoKoized  br  our  own  case  of  Lytie  y.  £jrffe, 
10  Watts,  259,  and  followed.  The  rule  was 
plainly  laid  down  in  the  last  case  cited,  that  a 
fee  simple  may  be  created  in  Pennsylvania  by 
deed,  without  words  of  inheritance,  by  a  refer- 
ence to  another  instrument  in  which  such 
words  are  foni^,  and  it  was  made  clear  that 
such  was  tbe  rule  in  England  at  a  very  early 
date.  The  following  examples  are  from  Sbep- 
pard's  Touchstone:  A  conveyance  was  made 
by  deed  in  which  the  grantor  redted  that  "B 
hath  enfeoffed  bim,  tbe  grantor  of  Wblteacn,  t» 
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have  and  to  bold  to  bim  and  his  beiis,  and  tbat 
as  fully  as  B  haa  given  Wbiteacre  to  him  and 
his  heirs,  he  dolb  grant  the  same  toC."  Here 
the  word  "fadzs"  ia  suwUed  io  Uie  grant  to  C 
bj  the  reference  to  the  grant  from  B,  and  C 
takes  a  fee  simple  without  the  appearance  of 
words  of  inheritance  in  the  grant  to  bim. 
Another  case  is  that  of  a  grant  of  two  acies  of 
land  "to  have  and  to  hold  the  one  acre  to  A 
and  bis  heirs,  and  the  other  Hcre  to  B  in  forma 
predicta."  Here  B  takes  a  fee  simple  by  virtue 
of  the  reference  to  the  grant  to  A,  in  which 
words  of  inheritance  appear.  The  reference 
•hows  tbe  intent  of  the  grantor,  and  is  held  to 
Import  tbe  words  of  inheritance  into  tbe  grant 
(oB. 

In  tbe  light  of  these  cases,  let  us  look  once 
more  at  the  assignment  before  us.  We  find  tbe 
assignor  held  a  deed  in  fee  simple  in  the  usual 
form  made  In  1863  by  another  son,  John.  On 
the  back  of  thisdeed'tbe assignment  fewritten. 
It  refers  for  a  description  of  tbe  estate  granted 
to  tbe  terms  of  the  deed  upon  which  Tt  is  in- 
dorsed, and  professes  to  transfer  to  tbe  assignee 
all  the  right,  title,  interest,  property,  claim'  and 
demand  of  tbe  assignor  "in  and  to  the  within 
deed."  What  was  the  title  of  tbe  assignor? 
Tbat  question  can  only  be  answered  by  an  ex- 
amination of  tbe  desolptioD  of  it  In  the  body 
of  tbe  deed;  but  whaterer  it  was,  the  assignor 
undertakes  to  transfer  it  to  bis  assignee,  siot 
a  part  of  it,  not  a  life  estate  carved  out  of  it, 
but  "all  the  right,  title,  interest,  property, 
claim  and  demand"  of  the  assignor.  Nou- 
ing  was  left   He  transferred  his  whole  estate 
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as  vested  in  bim  by  virtue  of  tbe  deed  by  the 
reference  to  its  terms  in  tbe  assignment.  He 
said  in  substance  and  in  legal  effect,  "as  fully 
as  tbe  within  deed  clothes  me  with  tbe  title  to 
the  land  described  in  it,  so  fully  and  completely 
do  I  transfer  tbe  same  land  to  my  son  Allen. 
He  is  to  take  from  me  the  title  which  I  took 
from  my  grantor."  Tbe  technical  words  that 
arewantingintbe  assignment  standing  by  itself 
are  thus  supplied  by  tbe  reference  to "  'the  within 
deed"  for  a  description  of  tbe  estate;  and  tbe 
fee  simple,  which  the  father  took  by  tbe  deed 
from  John^  he  tranafcTB  by  bis  aBBigomait  to 
Allen.  This  is  what  was  IntendedT  and  the 
scrivener  wrought  better  than  be  knew  in  mak- 
ing bis  reference  to  "the  within  deed"  for  a 
description  of  the  '  'right,  title,  estate,  interest, 

froperty,  claim  and  demand"  of  the  assignor, 
f  Allen  bought  a  life  estate  only,  it  is  reason- 
able to  suppose  that  he  would  have  taken  pos- 
session; hut  he  left  bis  father  In  poasesaion  and 
in  tbe  full  enjoyment  of  its  proceeds.  If  the 
father  understood  that  he  parted  with  a  life 
estate  only  and  retained  the  fee,  be  would  natur- 
ally keep  the  deed  under  which  he  acquired 
title;  but  be  indorsed  his  assignment  upon  tbat 
deed  and  delivered  it  so  indorsed  to  Allen. 

We  are  satisfied,  therefore,  that  the  parties 
Intended  just  what  our  construction  of  the  as- 
signment shows  th^  did,  viz.:  to  convey  the 
fee  simple  to  Allen.  In  this  view  of  tbe  case 
it  becomes  unnecessary  to  consider  tbe  other 
question  at  any  length. 

The  judgment  ia  retened,  and  a  venire  facias 
de  novo  awarded. 
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PERRY  COUNTT,  Appt., 

V. 

OOKW AY  COUNTY. 

<..,.Ap1s.....) 

1.  A  claim  given  by^  special  Statute  In 
Ikvor  of  one  county  againrt  another 

need  npt,  unless  required  by  such  Act,  be  authen- 
ticated, as  required  In  the  case  of  ordinary  dalma 
agalnat  oouotles. 

8.  Apirop<»rtlon(tf  thedebt  of  aooanty 


Nom— County  indeWwInwg,  latett  dectofow. 

TTnder  Mansf.  Ttlg.,  I  UO.  making  all  debts  to  a 
ooantT  parable  in  county  script  or  warrants,  a  debt 
for  money  loaned  by  the  oonnty  Is  payable  In  war- 
rants drawn  on  a  fund  specialty  set  apart  to  erect 
a  court-bouse,aDd  derived  from  the  sale  of  property 
given  to  the  county  for  that  purpoeti.  White  t. 
State  tArk.)  U  8.  W.  Hep.  786. 

A  new  county  formed  out  of  a  portion  of  another 
oounly,  and  made  liable  for  a  portion  of  the  in- 
debtedneae,  Is  chargeable  with  such  portion  of  the 
Interest  on  outstaoding  bonds  representing  the  in- 
debtodnoaa.  Hempstead  CSo.  v.  Howard  Co.  51  Ark. 
8U. 

As  ]ong  as  twnds  of  a  couo^  are  held  by  the 
county agent«  they  do  not  constitute  an  indebt- 
edness of  the  county,  within  the  meaning  of  a 
statute  providing  tbat  a  new  county  formed  out  of 
its  territory  shall  bear  a  part  of  the  IndebtednesB  of 
the  county.  IMd, 

Under  Cal.  Const.,  art  11,  1 18,  the  income  and 
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may  be  Imposed  upon  another  county 

to  which  territory  detached  from  the  former  Is 
attached,  not  merely  by  the  Act  segregating  the 
territory,  but,  if  tbat  is  sllenC  on  the  subject,  by 
BUbaeqaent  legislation. 

(February,  1,  1800.) 

APPEAL  from  a  judgment  of  the  Circuit 
Court,  Conway  County,  sustaining  a  de- 
murrer to  a  claim  under  a  special  Statute.  Be- 
vemd. 

To  Conway  County  was  attached,  by  an 


revenue  provided  for  a  county  during  a  given  fiscal 
year  must  be  applied  to  the  payment  of  the  county 
Indebtedness  incurred  during  such  year,  before  the 
payment  of  any  Indebtedness  Incurred  during  a 
preceding  year  can  t>e  made  therefrom.  Bhaw  V. 
BtatJer.  74  Cal.  258. 

The  California  County  Government  Act,  1 77,  pro  - 
tiding  for  payment  of  claims  In  order  of  priority 
of  preeentatlon,  must  be  construed  as  requiring 
priority  of  payment  only  as  between  the  warrants 
of  any  given  year.  Ibid, 

Although  the  Legislature  may  ascertain  or  de- 
termine the  ratable  proportion  of  liability  to  be 
assumed  by  a  new  county,  that  question  should 
be  remitted  to  the  appropriate  local  autbOTittes, 
under  suitable  legislation.  Be  House  Bill  No.  SSI 
(Colo.)  21  Pac.  Kep.  473. 

Under  Colo.  Const.,  art.  14,  B  4,  where  a  new 
county  Is  created  out  of  a  part  or  parte  of  one  or 
more  existing  oouaties.  It  must  pay  its  ratable  pro- 
portion of  all  then  eziatlng  Uabllltles  of  tbe  county 
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Act  approved  April  13,  1878,  a  part  of  the 
territory  of  Perry  County.  No  provision  was 
made  by  tliat  Act  in  respect  to  abaring  the  in- 
debtednou  of  Perry  County,  alttioui^  about 
one  flftli  of  its  taxable  property  was  taken 
away  from  (hat  County  by  tbe  detachment  of 
temtory.  In  1885  an  Act  was  passed  making 
Conway  County  liable  for  a  just  proportion  of 
tbe  debt  of  Perry  County  as  it  existed  when  it 
was  divided  by  me  Act  of  187S,  and  providing 
that  Perry  County  mifcfat  file  a  claim  against 
Conway  County  in  the  County  Court  of  the 
latter  County.  Such  claim  was  filed  for 
100,  but  was  disallowed  hj  the  county  court, 
and  on  appeal  to  tbe  circuit  court  a  demurrer 
was  sustained  and  the  case  dismissed. 
Mr.  J.  F.  SeUers,  for  appellant: 
Where  there  is  an  equitable  claim  and  no 
legal  remedy  for  its  enforcement,  it  is  within 
tbe  recognized  authority  of  the  Legislature  to 
provide  a  remedy  by  suMcquent  enactment. 

Seareg  v.  Stubbt,  13  Oa.  487:  Cutis  v.  Hor- 
dee,  88  Oa.  850;  Goota  River  Steamdoat  Go  v. 
Barclay,  80  Ala.  130;  Hope  v.  Johnson,  2  Terg. 
<Tenn.)  128;  Sutherland  v.  DeLeon,  1  Tex.  350; 
Ce^ton  V.  Martin,  4  W.  Va.  138;  Sampeoreac 
T.  Uniieit  Statet.  82  U.  S.  7  Pet.  332  (8  L.  ed. 
605);  Oriental  Bank  v.  Preeae,  18  He.  109; 
Larkin  v.  Saffararu,  15  Fed.  Rep.  147;  Bridge- 
portv.  Mouiatonie  B.  Co.  15  Conn.  475;  Cooley, 
Const.  Lim.  4th  ed.  p.  460;  1  Kent,  Com.  lltb 
ed.  p.  455. 

Apparently  owing  to  the  fact  that  it  is  so 
much  the  custom  to  provide  for  tbe  division 
and  payment  of  the  debts  by  the  same  Act  by 
which  counties  are  dtvided,  there  seem  to  be 
few  cases  in  which  the  power  trf  the  Legislature 
by  subsequent  Act  to  provide  for  the  division 
has  come  directly  in  question;  but  tbe  follow- 
ing seem  to  be  in  point 

Sedgwick  Co.  v.  Bunker,  16  Kan.  498;  BeaU 
V.  Amador  Go.  28  Cal.  449;  Creighton  v.  San 
Franeieeo,  42  Cal.  440;  New  Orteane  t.  Clark, 
93  U.  S.  644  (34  L.  ed.  621);  1  DUlon,  Mun. 
Corp.  ^68.76,189. 

Jrr,  E.  B.  Heavy  for  appellee. 

Sandela*  J.,  delivered  the  opinion  of  tbe 

court: 

It  is  objected  by  defendant  County  that  tbe 
claim  of  Perry  County  was  not  authenticated 
as  required  by  the  General  Statute  In  case  of 
ordinary  demands  against  conntles. 


The  special  Statute  giving  the  rit^bt  to  sw 
upon  this  claim  does  not  require  it,  and  no 
principle  of  statutory  construction  makes  it 
neeesBBiy.  Tbe  cMily  other  question  pxeaenlcd 
is  whether  the  Act  of  1885  is  eoiiBtita- 
tional. 

The  power  of  tbe  Legislaturo  to  alter  aad 
atK)lisb  counties;  to  erect  new  corporations  in 
the  place  of  the  old;  to  divide  and  dispose  of 
the  property  held  by  counties;  to  charge  por- 
tions of  the  debt  of  tbe  old  county  upon  tbst 
receiviuR  its  detached  territory,— is  everrwhere 
conceded,  and  nowhere  more  emphatically  than 
in  this  State.  £agle  t.  Beard,  88  AA.  497,  and 
cases  cited. 

Upon  general  principles  of  law,  if  a  part  of 
the  territory  and  inhabitants  of  a  county  be 
separated  from  it  by  annexation  to  another,  or 
by  the  erection  of  a  new  county,  the  remaining 
part  the  county  retains  all  its  prop»^,  ana 
remains  subject  to  all  its  obligations  and  duties. 
Laramie  Co.  v.  Albanp  Co.  93  V.  S.  807  [2SL 
ed.  5531,  and  cases  cited;  Mount  Pleasant  v. 
Beckmih,  100  U.  S.  614  [35  L.  ed.  699]. 

Tbe  only  debatable  question  is  as  to  whether 
tbe  Act  segregating  the  territory  must  impose 
such  proportion  of  tbe  debt  of  ttie  old  conn^ 
upon  the  new  one,  or  upon  tlie  coun^  recdv- 
ing  the  detached  territoty,  as  is  equitable  and 
just;  or  whether,  where  such  Act  is  silent  as  to 
this,  subsequeat  legislation  mar  make  the  Im- 
positioo.  This  lus  been  ruled  differently  in 
the  courts. 

The  earlier  doctrine  [still  followed  by  some 
courts]  was  tliatthe  Act  detaching  the  territory 
must  apportion  the  debt,  and  that  it  could  not 
be  subsequently  taken  from  tbe  old  and' im- 
posed upon  the  new  county.  HampMre  Co. 
V.  Franklin  Go.  16  Mass.  76;  Bovdoinham  v. 
Biehmond,  6  Me,  113. 

The  better  doctrine  is  that,  the  power  of  tbe 
Jjegislature  to  impose  tbe  debt  or  one  county 
upon  another  depending  upon  the  existence 
of  a  moral  obligation  from  the  new  county,  or 
the  county  receiving  new  territory,  to  pay 
part  of  the  old  debt,  tbe  Legislature  may  so 
ordain  whenever  it  6nds  the  moral  obligation 
to  exist.  Sedgmck  Co.  v.  Bunker,  16  Kan. 
498;  Greighton  v.  San  Franeiaco,  43  Cal.  446; 
Layton  v.  Nm  Orleans,  13  La.  Ann.  515; 
Laramie  Go.  v.  Albany  Co.  supra;  JMcoming 
Co.  V.  Union  O*.  15  Pa.  166;  Quimrd  t. 
Chmango  Oo.  18  N.  T.  148;  Ifw  Orleans  t. 


or  counties  from  which  such  new  county  shall  be 
formed; .  and  the  liability  of  tbe  new  county  will 
rest  upon  the  people  of  the  new  oouaty  as  a  whole. 
Be  Boats  Bill  No.  19  (Colo.)  21  Pac.  Bep^  478. 

TTnder  Iowa  Code,  1 2810,  no  recovery  can  be  had 
on  a  claim  against  a  oounty  for  a  larger  amount 
than  that  presented  to  and  demanded  from  the 
board  of  supervisors.  Marsh  v.  Benton  Co.  76 
Iowa,  MB. 

provislona  of  N.  C.  Const.,  art.  7, 1 7,  requir- 
ing the  BUbmiaslon  to  tbe  voters  of  a  oounty  of 
<]ueBtJoDS  Id  reference  to  tbe  contracting  of  debts, 
bas  no  vpUoatlon  to  antecedent  obligations  or  the 
use  of  the  means  neoesnry  for  thcdr  discharge. 
Blanton  v.  McDoweU  Co.  101  N.  C.  582. 

Where  a  oounty  In  Wlnooualn  entitled  to  the 
benefit  of  a  percentage  on  the  gross  earnings  of  a 
railroad  oompany,  for  the  oonriMerstlon  of  which 
the  oounty  had  Incurred  Indebtedness,  was  divided 
and  the  Indebtedness  apportioned,  the  beattM  of 
such  percentage  of  earnings  should  be  applied  In 
6UR.A. 


favor  of  the  two  oouotlee  ratably,  acoOTdlng  to  the 
mdebtedneas,  alOiougfa  no  express  provision  to 
that  effect  was  made  by  the  BtaCute.  State  t.  Har- 
sbaw.  78  Wis.  m. 

No  formal  pleadingsare  required  In  the  preeent*- 
tlon  of  claims;  a  written  statement  or  aooouot  giv- 
ing the  nature  of  tbe  claim  and  Identifying  It  so  as 
to  bar  another  action  Is  aU  that  l8  necessary.  Stovt 
V.  Grant  Go.  5  West.  Bep.  68K,  107  lod.  813. 

The  authority  for  the  allowance  of  claims  must 
be  found  In  the  statute,  either  in  express  words  or 
by  fair  Implication.  Koberts  r.  Peoi>le,  9  Goto. 
468. 

A  verifloathm  of  a  claim  whk*  states  that  die 

same  Is  true  and  correct,  and  that  the  same  Is  due 
and  owing  from  the  oounty,  subetanttaUy  complies 
with  the  Polltteal  Code.  Bhoda  v.  Alameda  Oo.  tt 

Oal.G2S. 

Since  the  Constltntlon  of  t&n.  all  sulti  by  or 
■gainst  a  oounty  must  be  In  the  name  of  tbe 
oonn^.  Amett  v.  Decatur  Co.  ffi  Oa.  781. 
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Olork.  95  U.  8.  654  [94  L,  ed.  528];  1  DOtoD, 
Man.  Corp.  §  189. 

The  Act  in  this  case  is  less  open  to  objection 
than  those  usually  passed,  since  it  makes  Con- 
way County  liable  ouly  for  such  equitable  pro- 
portion of  the  debt  as  can  be  established  by 
J^l  evidence.   The  field  is  open  to  show,  as 


against  a  proportion  of  the  debt,  the  tsIub  of 
county  property  ret^ned  by  the  old  County 
and  me  equity  of  the  imposition  of  any  burden 
at  all. 

The  demurrer  should  have  been  overruled. 
Beverte  and  remand  for  J^h^  proceed- 
ingt. 


NEW  YORK  COXIRT  OF  APPEALS   {2d  Div.). 


William  F;  TAYLOR,  Bapt., 

t. 

Elijah  J.  MILLARD,  Appt. 

(  N.  r.  t 

'Whare  upon  parol  partitioa  of  their  lands, 
teoants  in  oommon  a^ree  orally  that  one  shall 
have  a  right  to  enter  and  take  awar  one  lialf  of, 
the  apples  whtoh  shall  grow  in  ao  orchard  which 
allotted  to,  and  tal»n  pomcsrion  of  by,  the 
other,  a  subsequent  recorded  omveranoe  of  the 
orchard  irhloh  does  not  mentfon  such  agreement 
or  right  win  defeat  the  alleged  right  to  take  the 
«pplee  as  against  one  who  afterwards  purchases 
the  orchard  to  relianoe  upon  the  reoord  tltleun- 
-der  the  provMons  Of  the  Beoordlng  Act,  and  with- 
out notice  of  such  right,— at  least  In  the  absence 
of  the  reoord  In  the  county  clerk's  ofBce  of  any 
other  Instrument  alluding  to  the  agreement  or 
tlierl^t. 

(January  11,  1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  (Jeneral  Term  of  the  Supreme  Court, 
Third  Department,  affirming  a  judgment  of 
the  Rensselaer  County  Court  in  favor  of  plain- 
tiff in  an  action  to  recover  damages  for  the  al- 
leg&di  wrongful  taking  by  defendant  of  apples 
from  plaintiff's  orchard.  Affrmed, 

Statement  by  Vann.  J.: 

Appeal  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  Third  Ju- 
'dicial  Department,  affirming  a  judgment  of  the 
County  Court  of  Rensselaer  County,  entered 
upon  ube  decision  of  the  county  judge. 

This  ia  an  action  of  trespass,  brought  in  the 
county  court,  after  s  suit  for  the  same  cause  of 
action,  commenced  in  justice's  court,  had  been 
discontinued  because  a  plea  of  title  was  inter- 
posed by  thedefendant.  The  county  Judge  found 
as  facts  that  from  1836  to  1850  two  brothers, 
named  John  and  Elijah  Millard,  owned  as  ten- 
ants in  common  a  farm  of  about  170  acres  in 
Bensaelaer  County,  upon  which  there  was  an 
apple  orchard;  that  In  1860  tber  made  a  parol 
rartition  of  said  farm,  whico  John  was  to 
have  100  acres,  inclocling  the  orchard,  and 
Elijah  the  remaining  seventy  acres;  and,  as  part 
of  the  arrangement  between  them,  they  made 
an  oral  agreement  by  which  Elijah,  bis  heirs 
and  ass^ns,  were  to  have  the  right  to  enter 
upon  the  part  belonging  to  John,  and  gather 
■one  half  oi  the  applra  growing  or  to  grow  in 
aald  orchard;  that  immediately  after  the  parol 
partition  was  made  they  took  possession  of 
their  respective  portions  of  the  farm,  and  from 
that  time  they  and  their  successors  in  title  have 
continued  to  own  and  occupy  the  parts  so  al- 
lotted to  them,  respectively,  without  any  claim 
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of  title  being  made  by  either  to  the  land  so 
owned  and  occupied  by  the  other;  that  in  1854 
Elijah  died,  leaving  a  last  will  and  testament, 
^  second  clause  of  which  he  devised  said 
acres  and  the  appurtenances  to  the  defend- 
ant; that  the  sixth  clause  of  said  will  is  as  fol- 
lows: "Sixth.  I  give  and  bequeath  to  Elijah 
J.  Millard,  and  to  nis  heirs  and  assigns,  forever, 
all  my  right,  title  and  interest  to  the  apples 
growing  or  to  grow  in  the  premises  now  occu- 
pied by  John  Millard;"  that  the  defendant  took 
posseeston  of  the  70  acres  under  the  will,  and 
occupied  them  until  September,  1861,  when  he 
conveyed  them,  "  with  the  appurtenances,"  to 
Marv  £.  Millard,  by  quitclaim  deed,  duly  re- 
corded, which  made  no  mention  of  any  nght, 
or  supposed  right,  to  enter  upon  the  100  acres 
and  gather  one  half  of  the  apples  in  the  orchard 
thereon;  that  Marcb  28, 1870,  John  Millard  con- 
veyed the  100  acres  to  one  William  A.  Millard 
by  warranty  deed,  duly  recorded  twodays  later, 
and  on  March  25,  1680,  said  William  A.  con- 
veyed the  same  premises  to  the  plaintiff  by  a 
like  deed,  recorded  the  next  day;  that  neitner 
of  these  deeds  contained  any  reference  to  a 
right,  or  supposed  right,  of  tlie  owner  of  the 
seventy  acres  to  enter  on  the  land  thereby  con- 
veyed, and  gather  apples,  and  that  there  is  no 
evidence  in  the  case  that  the  plaintiff  had  no- 
tice cHt  the  existence  of  any  such  right  or  claim ; 
that  soon  after  plaintiff  went  into  the  posses- 
sion of  the  lOOacresunder  said  deed,  and  short- 
ly before  the  commencement  of  this  action,  the 
defendant,  by  direction  of  said  Mary  E.  Mill- 
ard, entered  thereon,  and  ^thered  apples  from 
said  orchard  to  the  value  of  seven  dollars,  after 
he  had  been  forbidden  to  doso  by  tbe  plaintiff; 
that,  from  the  time  of  tbe  parol  partition  tmtil 
the  defendant  was  so  forbidden  by  the  plaintiff, 
Elijah  Millard  and  his  successors  in  title  to  the 
70  acres  had  annually  gathered  apples  from 
said  orchard,  and  had  never  before  been  pro- 
hibited. 

It  was  admitted  by  the  parties,  although  not 
found  as  a  fact,  that  twenty  new  trees  were  set 
out  in  the  orchard  after  the  parol  partition. 

The  county  judge  found  as  a  conclusion  of 
law  that  the  entry  of  tbe  defendant  on  the 
lands  of  the  plaintiff  was  without  right,  and 
that  he  was  a  trespasser  in  so  doing;  and  judg- 
ment was  directed  against  him  for  the  sum  of 
^7  on  account  of  suui  trespass,  besides  costs. 

Mr.  Henry  L,  Iiandon*  for  appellant: 
The  parol  partition,  both  in  regard  to  the 
land  and  the  iruit  of  the  orchard,  was  one  en- 
tire transaction,  and  the  agreement  in  regard 
to  tbe  fruit  cannot  be  rescinded  without  re- 
scinding the  parol  partition  of  the  land.  The 
moment  either  of  the  parties  repudiates  any  of 
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the  tenna  of  said  partithm,  then  the  parties  he- 
come  tenants  in  CMnmon,  entitled  to  a>new  di> 

vision. 

2  Parsons,  CoDt.  7th  ed.  %  518,  and  cases 
there  cited'. 

Though  technically  a  profit  a  prendre,  the 
right  in  question  Is  nerertaeless  an  easement 

Pierrepontv.  Barnard,  6  N.  Y.  3W;  PiereeT. 
Keat<yr,  70  N.  Y.  419;  BunHngton  T.  AAer,  90 
N.  Y.  604. 

Tbe  parol  agreement  in  tbe  present  instance 
is  sufficient  to  vest  such  easement,  notwitbstaod- 
inr  the  common  law  and  tbe  Statute  of  Frauds. 

Bin<^  T.  Baker,  67  N.  Y.  208;  Witeman  v. 
Luektinger,  84  N.  Y.  81;  Oronkhite  t.  Ormk- 
fiite,  94  N.  Y.  838. 

A  parol  license  coupled  with  a  grant,  and 
constituting  a  part  of  tbe  grant,  is  irrevocable. 
Hence,  tbe  right  to  take  tbe  apples  is  irrevo- 
cable. 

VandejUfUTffh  y.  Van  Bergen,  18  Johns.  213; 
yaikenhurgh  v.  Van  Buren,  18  Johns.  536; 
Jamieeon  v.  Millemann.  8  Doer,  266;  Babeock 
V.  Utter,  1  Abb.  App.  Dec.  27;  MendenhaU  v. 
Ktinek,  51  N.  Y.  346;  Wineheater  v.  O^n, 
63  Barb.  837;  Berick  v.  Kern,  14  Serg.  &  R 
287;  Bicker  v.  SeUy.  1  Me.  117.  10  Am.  Dec. 
88;  O^y.  Obertet^er,  8  Phila.  71;  T/tempeon 
V.  McElamey,  83  Pa.  174;  UniUd Btatee  w .Bal- 
timore its  O.  E.  Co.  1  Hugbe8,188;  Wood  v.  Lead- 
bitter,  18  Uees.  &  W.  SSSi  Wood  t.  Manls,  11 
Ad.  &  El.  84. 

Mr.  J.  M.  WUtmaA.  with  JfMMV.  Bob- 
•rtaon*  Foster  ft  North*  for  respondent: 

The  alleged  right  to  the  apples  in  question 
was  a  license  and  not  an  easement.  If  it  was  a 
license,  it  was  revocable  at  will,  and  tbe  trans- 
fer of  the  property  of  the  liceosor  would  woi^ 
a  revocatfoQ  of  the  license. 

Washb.  Easem.  p.  8;  Kent,  Com.  pp.  565, 
006;  OronJchite  v.  Oronkhite,  94  N.  Y.  828. 

An  easement  can  only  be  created  by  deed  or 
grant,  or  by  prescription  from  which  a  grant 
beinferried. 

8  Kent,  Com.  419. 

Vmu.  J.,  delivered  opinion  oi  the 
court: 

It  is  not  open  to  diseusdon  in  this  State  that 
a  parol  partition  may  be  made  of  lands  owned 
by  tenants  in  common,  provided  each  party 
takes  and  retains  exclusive  possession  of  the 
portion  allotted  to  him.  Wood  v.  Fleet,  86  K. 
Y.  499;  Mount  v.  Morton.  20  Barb.  128;  Bt/eru 
V.  Wheeler,  25  Wend.  484;  Ganuev  v.  Living 
eton,  7  Wend.  136;  Bowman  v.  0irigtman,  4 
Wend.  377;  Jackaon,  Vanheuren,  v.  VotHmrgh, 
9  Johns.  370;  Buncan  v.  Harder,  4  Johns.  2(®; 
Freem.  Co-tenancy,  g  398;  Enapp,  Part.  465. 

A  tenancy  in  common  exists  when  tJiere  is 
merely  unity  of  possession,  either  with  or  with- 
out a  union  of  other  interests.  The  result  of  a 
parol  partition,  wbrai  carried  into  effect  by  each 
tenant  taking  exclusive  possession  of  his  own 
share  and  surrendering  possession  of  all  the 
other  shares  according  to  the  allotment,  is  to 
destroy  the  unity  of  possession;  and  thus  tbe 
parties  by  their  acts  only,  without  a  deed,  cease 
to  be  tenants  in  common  of  the  whole,  and  each 
becomes  tbe  tenant  in  severalty  of  a  part.  Tbe 
unitv  of  possession  is  severed  and  the  partition 
is  effected  by  the  acts  of  the  parties  in  taking 
exclusive  possession  of  their  respective  shares 
R.A. 
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by  common  consent.  While  the  form  of  the 
transaction  is  a  parol  agreement  followed  bf 
tbe  act  of  taking  exclusive  possession,  each  at 
his  part,  the  substance  is  the  act  itsdf.  A  pi- 
rol  agreement  simply  cannot  terminate  tbe  nni- 
ty  oipossession.  Standing  alone,  it  would  be 
ineffectual  for  any  purpose.  The  partition 
springs  from  the  act  of  each  tenant,  with  (be 
consent  of  the  others.  Although  practinllja 
substitute  for,  it  is  not  equivalent  to,  onituil 
conveyances,  which  would  sever  tbe  unit;  of 
possession,  even  if  not  followed  by  actual  pos- 
session. 

No  title  is  transferred  by  a  parol  paititioo. 
even  when  it  is  carried  into  effect,  as  it  ads 
only  upon  tbe  unity  of  poeseedon,  and,  byeod- 
ing  that,  accomplishes  tbe  object  in  view.  It 
ascertains  and  defines  the  limits  of  the  respec- 
tive possesfflons.  Possession  under  a  traancy 
in  common  is  per  mie  and  not  per  tout;  and,  ss 
each  tenant  owns  an  undivided  fractioo,  he 
cannot  know  where  that  fraction  is  DatD  a  di- 
vision has  been  made.  4  Kent,  Com.  887-^; 
3  Bl.  Com.  191,  194. 

While  his  title  remains  the  same  after  parti- 
tion as  it  was  before,  his  part  is  separateo  and 
identified  by  the  division.  Allnatt.  Part  1S4, 
129;  Corbinv.  Oarnaey,  14  Wend.  621.  635. 

It  follows  from  these  views,  which  are  sup- 
ported by  the  authorities  already  cited,  that  a 
T^ht  In  the  nature  of  an  easement  cuiint  be 
created  by  a  parol  agreement  for  the  partitioB 
of  lands,  because  that  involves  aometbhig  b^ 
sides  a  severance  of  the  unity  of  possession.  It 
Implies  a  grant,  by  which  the  ri|^t  Is  either 
reserved  or  conveyed.  WUeman  v.  iMduSager, 
84  N.  Y.  81. 

It  is  something  carved  out  of  one  parcel  of 
land,  tbe  servient,  for  tbe  benefit  of  aoodier, 
tbe  dominant.  "It  is  an  Interest  in  oroverihe 
soil"  and  "can  only  be  acquired  by  grant,  sad 
ordinaiily  by  deed,  ...  a  parol  ucoue  bring 
inaufBcfent  for  the  porpoae.^  Washk  Eaeeffl. 
8-7. 

Considering  tbe  nature  of  an  easement,  and 
the  means  necessary  to  create  it,  we  do  not 
think  that  a  right  of  that  diaracter  was  ac- 
quired by  the  owner  of  tbe  seventy  acres,  with 
reference  to  tbe  remainder  of  the  tract.  If.  Inr 
virtue  of  the  parol  agreement,  the  right  in  qne»- 
tion  was  to  belong  to  Elijah  HiUard,  as  a  per- 
sonal Interest,  independent  of  his  owneiahip  of 
the  seventy  acres,  it  was  not  an  easement  [oop- 
er,  but  an  estate  In  the  land  itaelf.  Tberi^t 
to  take  a  part  of  the  soil  or  produce  of  land, 
known  as  profit  a  prendre,  requires  a  gmot,  ch" 
prescription  from  which  a  grant  Is  presumed. 
Tierce  v.  Reator,  70  N.  Y.  419,  422;  Poet  v. 
PearaaU,  23  Wend.  435,  483;  2  Washb.  Real 
Prop.  376,  888;  Rap.  &  L.  Law  Diet  tide. 
Profit. 

It  is  inconsistent  with  poeseesicm  or  ownership 
in  severalty,  which  is  tbe  sole  and  exact  result 
of  an  effective  parol  partition.  When  vain  of 
possession  ends,  possession  in  aeverattr  b^as> 
and  the  partition  is  accomplished.  It  cannot 
fall  short  of  this  result,  if  it  takes  effect  at  all, 
and  it  cannot  go  beyond  It. 

If  the  right  to  enter  and  take  away  q>ple^ 
as  contended  for,  was  merely  a  parol  ficoise,  it 
was  revocable  at  pleasure,  and  the  connyaiice 
of  the  100  acres  without  reference  tboeto  ef- 
fected a  revocation.   OrmUAiU  v.  Cronkk^, 
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«4  N.  T.  828;  Shepherd  v.  MeCalnumt  OH  Co. 
SSHuD,  87;  Wasbb.  Easem.  7. 

But,  whatever  the  nature  of  the  rij^t,  as 
cUdmed,  was,  we  agree  with  the  learned  general 
term  that,  as  it  was  not,  and  could  not  be,  made 
a  matter  of  record,  the  Becording  Act  super- 
vened, and  protected  the  ptaintUI.  Subsequent 
to  the  parol  partition  the  parcel  of  100  acres 
was  twice  conveyed  by  deeds  duly  recorded, 
neither  of  which  contained  any  reference  to 
ibe  right  or  claim  in  question.  There  was  no 
visible  sign  of  its  existence,  and  nothing  ap- 
parent in  the  use  or  poraesaion  of  either  tene- 
ment to  put  a  purchaser  upon  Inquiry,  while 
the  record  title  contained  no  suggestion  upon 
the  subject.  If  the  verbal  agreement  had  not 
been  limited  simply  to  one  half  of  the  apples, 
but  bad  embracedonehalf  of  all  the  annual  pro- 
ducts of  the  farm,  it  would  hafe  been  the  same 
inprinciple.  Unless  the  right  was  a  parol  lifwose 
it  required  a  grant,  dulv  plated  upon  record, 
in  order  to  be  valid  against  one  purchasing  in 
reliance  upon  the  Recording  Act.  4  Rev.  Stat. 
8th  ed.  34d9. 

The  will  of  Elijah  Millard  was  not  construc- 
tive notice  to  the  plaintiff,  because,  aside  from 
any  other  question,  it  was  not  recorded  In  the 
<x>unty  clers's  office,  but  in  the  surrogate's  ofr 
flee  only.  Section  26S8  of  the  Code  of  Civil 
Procedure  was  not  in  force  on  the  36lh  day  of 
March,  1880,  when  the  plaintiff's  deed  was  re- 
corded.  Code  Civ.  Proc.  S§  3688,  8866. 

We  think  that  the  Jv^^tmt  Oouta  be  etf- 
Jlrmed,  tn'tA  eoiti. 

All  concur,  except  HKlirht,  J.,  not  vot- 
ing- 


;G&iollne  C.  BLATZ,  Betpt., 
«. 

Jacob  BOHRBACH,  Appt. 

(....N.T....kl 

VhB  term  "beer,**  In  the  absence  of  all  evi- 
denoe  as  to  Its  quality  and  effect,  does  not  Import 
an  Intozloattnff  bevcoage. 

<muett,  Ch.  J.,  Bnatev  and  PDCter.'JJ..  MtaenL) 
(Novembw  M,  1889.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Bepartment,  affirming  a  judgment  of 
the  Westchester  Circuit  in  favor  of  plaintiff  in 
an  action  to  recover  damages  for  the  deathfof 
plaintiff's  husband  which  was  alleged  to  have 


resulted  from  the  sale  of  liquor  to  him  by  de- 
fendant Heverted. 
The  facts  are  fully  stated  in  the  opinions. 
Mr.  L.  L.  Van  AUea  for  appellant 
Mr.  Charlea  H.  Nozon  for  respondent. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  Is  the  widow  of  William  T. 
Blatz,  who  committed  suicide  by  hanging 
while  in  a  condition  of  intoxication.  The  ac- 
tion is  brought  under  the  Statute  known  as  the 
"Civil  Damage  Act,"  and  the  plaintiff  had  a 
verdict  at  the  circuit,  which  was  affirmed  at 
the  general  term. 

The  undisputed  proof  on  the  trial  showed 
that  Blatz  spent  the  evening  preceding  his  death 
in  the  defendant's  saloon,  and  that  while  there 
be  drank  two  or  three  glasses  of  beer.  The 
court  charged  the  jui^  that  he  drank  intoxicat- 
ing liquorsltbat  evenmg  at  defendant's  saloon. 
The  exception  taken  to  this  part  of  the  charge 
raises  the  only  question  that  it  is  necessary  to- 
discuss  on  this  appeal,  and  we  are  called  uptm 
to  dedde  whether  the  term  "baer,"  In  the  ab- 
sence of  all  evidence  as  to  its  quality  and  effect. 
Imports  an  intoxicating  beverage.  "Beer,"  as 
it  is  ordinarily  understood,  and  as  it  is  defined 
in  the  dictionary,  is  a  "fermented  liquor."  It 
ia  made  from  malted  grains,  with  hops,  or 
from  the  extract  of  roots  and  other  parts  of 
various  plants,  as  spruce,  ginger,  sassafras,  etc. 
It  is  known  under  various  names,  and  dedg- 
nated  as  "ale,"  "porter,"  "stout,"  "strong 
beer,"  "small  beer,"  "lager,"  "spruce  beer," 
etc  The  courts  take  notice  that  many  of  the 
beverages  sold  under  the  name  of  "beer"  are 
not  intoxicating,  while  the  stronger  kinds,  as 
ale,  porter  and  strong  beer,  are  of  an  intoxicat- 
ing character.  Nevin  v.  Ladue^  S  Denio,  487- 
450;  Bau  v.  Peopi*,  63  N.  T.  877. 

It  would  seem,  therefore,  that  a  term  which 
included  both  intoxicating  and  nou-intozicat- 
Ing  liquors  could  not  be  said,  in  its  ordinary 
meaning,  necessarily  to  imply  an  intoxicating 
drink,  unless  such  import  has  been  given  to 
it  either  bv  statute  or  oy  the  decisions  of  the 
courts.  The  word  was  first  introduced  into 
our  present  Excise  Law  in  1878,  chap.  549, 
which  prohibited  the  sale  without  lionise,  in 
quantiUes  less  than  five  gallons,  of  strong  and 
spirituous  liquors,  wines,  ale  and  licer. 

The  expressed  purpose  of  the  Statute  was  to 
regulate  the  sale  of  intoxicating  liquors.  Since 
the  enactment  of  that  law,  this  court  decided. 
In  Bau  V.  Aeipb,  supra,  that  lager-beer  could 
not  be  held  to  be  an  intoxicating  liquor,  with- 
out  proof  of  that  fact  It  was  there  said:  "As 
to  such  well-known  beverages  as  whUkey, 
brandy,  gin,  ale  and  strong  beer,  the  courts, 
without  proof,  acting  upon  their  own  knowl* 
edge,  derived  from  obs^vation,  will  take  no- 
tice that  they  are  Intoxicating,  and  will  tbere- 


Nora.— Beer  at  an  intoxieatinQ  HqwH*. 

That  beer  Is  an  Intozloattag  liquor,  see  Itokow 
T.  Baner.  Ifi  Neb.  Ua 

Lagco-  beer,  being  a  malt  liquor,  is  an  Intozloat- 
Insr  liquor,  under  a  statute  to  "restrain  the  sale  of 
IntoxkatiDg  Uqncns,"  and  whkAi  forbtds  the  sals  of 
**ale,  wine,  nun  or  other  stronff  or  malt  liquors." 
State  V.  Rush,18B.LlSB. 
<L.B.A. 


Id  New  York  oourts  take  IncUelal  notloe  that 
Btronvbeer  Isan  mtozloaat.  See  noCe  to  State  v. 
Intojdoatlng  Liquors  (Iowa)  2  L.  B.  A.  408. 

There  is  no  presumption  of  law  that  "beer"  Is  a 
malt  Uqnor.  State  v.  Beswiok,  18  B.  I.  Sll. 

Bee,  as  to  Judkrtai notioe  that  "beer"  laanlntox- 
katdng  liquor.  State  v.  Intozloatlnv  LIqaoia,  «k- 
pra. 
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fore  require  no  proof  J  of  the  fact.  But  there 
are  doubUesB  intoxicating  beverages  which  are 
not  so  well  known,  and  of  whose  character  the 
courts  could  not  take  notice,  and  more  intoxi- 
cating beverages  may  yet  be  discovered..  As 
to  all  each,  when  one  Is  charged  |with  selling 
them  in  violation  of  law,  there  must  be  proof 
ttiat  they  are  intoxicating  before  a  conviction 
can  he  had.  Hitherto  the  courts  have  not  been 
willing  to  take  notice  that  lager-beer  is  intox- 
icating, but  have  submitted  the  question, 
when  controverted,  to  the  jury,  to  be  deter- 
mined upon  the  evidence." 

The  use  of  the  word  in  the  Statute  is  in  en- 
lire  harmony  with  the  views  expressed  in  the 
casedted.  The  Legtslature  recognized  the  fact, 
of  the  existence  of  which  courts  take  judicial 
notice,  that  fermented  liquor  may  or  may  not 
be  intoxicating.  Some  of  it  Is,  and  some  of  it 
is  not.  The  sale  of  the  former  was  forbidden; 
not  so  as  to  the  latter.  Proof  could  always  be 
given  on  a  prosecution  for  violation  of  the  law 
as  to  the  character  and  effect  of  the  particular 
drink  sold  under  the  name  of  "beer,  and  thus 
the  law  would  be  executed.  It  plainly  was  not 
the  intention  of  the  Legislature  to  prohibit  the 
sale  of  the  numerous  kinds  of  mild  drink  sold 
under  the  name  of  "beer,"  and  I  think  it  ma^ 
be  a^rmed  that  the  term,  as  ^now  used,  if  it 
imports  any  particular  beverage,  is  generally 
understood  to  refer  to  "lager."  Thisconstiruc- 
tion  glvea  full  effect  to  the  law,  and  under  this 
expansive  meaning  of  the  word,  the  sale  of  all 
fermented  liijuors  which  are  shown  to  be  in- 
toxicating will  be  regulated.  To  adopt  the 
contrary  view  will  violate  the  cardinal  rule 
which  is  applied  in  all  criminal  prosecutions, 
viz.,  that  the  prosecution  must  prove  every 
fact  essential  toestabtisb  theguiltof  the  person 
charged  with  the  crime.  The  fact  of  the  sale 
of  intoxicating  liquor  must  be  established.  Afl 
to  strong  and  spintuous  liquors,  the  courts  take 
notice  o?  tbeir  intoxicating  character,  and  that 
stands  in  lieu  of  evidence.  But,  as  to  the  mild- 
er kinds  of  drink,  proof  of  their  intoxicating 
character  must  be  adduced.  If,  therefore,  on 
the  trial,  on  proof  of  the  sale  of  beer,  without 
any  evidence  as  to  its  character  or  quality,  the 

£ry  ia  to  be  instructed  that  it  is  of  the  kind  that 
toxicates,  thecourtassumesafact  not  proven, 
and  the  burden  of  showing  that  it  is  of  a  non- 
intoxicating  character  is  put  on  the  defendant. 
As  well  mi^t  a  person  be  convicted  of  grand 
larceny  by  proof  of  the  theft  of  a  watch,  or  of 
burglary  in  the  first  degree  by  proof  of  the 
breiudngiDto  an  inhabited  dwelling.  But,  as 
in  the  flret-named  offense  the  value  of  the  watch 
is  an  essential  ingredient  of  the  crime,  and  in 
the  second  it  is  necessary  to  prove  that  the  of- 
fense was  committed  in  the  night-time,  so,  with 
the  sale  of  beer,  it  must  be  shown  that  it  was 
of  an  intoxicating  character;  otherwise,  there 
has  been  no  violation  of  the  law.  The  court 
can  indulge  in  no  presumption  in  the  case,  ex- 
cept as  to  the  innocence  of  the  accused;  and, 
until  it  appears  by  sufllciency  of  proof  that  the 
particular  beverage  sold  was  of  an  intoxicating 
kind,  the  presumption  of  innocence  controls 
the  case.  This  rule  applies  not  only  to  prose- 
cutions distinctly  criminal,  but  to  penal  ac- 
tions, where  the  plaintiff  seeks  to  charge  the 
adverse  partv  with  a  penalty  or  forfeiture,  and 
is  particularly  applicable  In  an  action  like  the 
6L.R.A. 


present,  where  the  conseqaencee  may  be  as  dis- 
astrous to  a  defendant  as  they  an>eaT  to  have 

been  in  this  case. 

It  is  said,  however,  that  by  the  decisitms 
the  courts  it  has  been  decided  that  the  word  im- 
ports an  intoxicating  beverage.  The  tmly  case 
that  80  holds,  that  fbave  been  able  to  find,  is 
People  V.  WheOcck,  3  Park.  Cr.  Rep.  9,  whiA 
was  a  decision  of  the  General  Term  of  the 
Seventh  District  in  1855,  The  decision  is  based 
upon  Netin  v.  Ladue,  S  Denio,  48,  and  same 
case  in  error,  page  487,  and  on  the  deflottionof 
the  word  in  werater'a  Dictionary. 

In  Nevin  v.  Ladue,  the  defendant  was  charged 
with  selling  "  ale,  strong  beer  f>r  feriDenled 
beer,"  and  admitted  the  sale,  but  claimed  that 
it  was  not  prohibited  by  statute.  The  suprenw 
court  affirmed  the  conviction  on  the  authwhy 
of  the  definition  of  the  word  "  beer  "  in  Web- 
ster's Dictionary,  which  was  said  in  the  opinion 
to  be  "a spirituous  liquor,  made  from  grain." 
etc  It  mky  be  that  the  early  edition  of  Web- 
ster's Dictionary  so  defined  the  word,  but  the 
later  editions  do  not  describe  beer  as  a  spirituous 
liquor,  but  as  a  "fermented  liquor."  Wor- 
cester's Dictionary  gives  the  same  definition  to 
the  word.  This  decision  was  reversed  by  the 
court  of  errors  on  the  ground  that  the  admis- 
sion of  a  charge  made  in  the  alternative  im- 
puted nothing  more  than  that  the  defendant 
had  sold  "fermented  beer."  and  that  that 
term,  in  the  connection  in  which  it  was  used, 
covered  various  kinds  of  beer,  which  had  long 
been  in  use  in  this  country,  under  the  different 
names  of  "  spruce  beer,"  "  ginger  beer,"  etc., 
which  had  never  been  considered  as  intoxicat- 
ing, either  here  or  in  England.  There  is  noth- 
ing in  the  report  of  the  case  to  show  th^  the 
court  concurred  in  the  views  of  the  ctaaDcellor 
on  the  meaning  of  the  word  "  beer."  Three 
other  opinions  were  delivered,  in  all  of  which 
it  was  maintained  that  the  question  whether 
ale  or  strong  beer  was  within  the  prohibition  of 
the  Excise  Laws  did  not  arise  in  the  case;  and 
the  case  is  an  authority  for  nothing  more  thab 
that  an  admission  of  selling  "  fermented  beer  " 
was  not  a  violation  of  the  Statute  against  sell- 
.  ing  strong  and  spirituous  liquors. 

Any  attempt  to  distinguiM  between  "beer  " 
and  "  fermented  beer"  would,  I  think,  be  a 
failure.  Beer  la  a  fermented  liquor;  and,  un- 
less the  particular  beverage  under  considera- 
tion is  a  fermented  liquor,  it  is  not  beer. 
Strong  beer,  smsll  beer  and  ale  were  always, 
here  and  in  England,  recognized  as  Intoxicst- 
ing  drinks,  as  is  shown  by_  the  very  interesting 
opinion  of  the  chancellor  in  the  case  dted,  but 
the  term  " fermented  beer"  or  "beer"  in- 
cludes tbem  all,  and  many  more  besides,  tiiat 
are  not  intoxicating.  The  decision  in  PeopU 
V.  Wteelock  is  not,  therefore,  sustained  by  Uie 
authorities  cited  to  support  it. 

In  TotM^iru  Co.  Esceite  (hmr:  v.  TayUrty  21 
N.  T.  1^,  the  defendant  was  charged  with 
selling  "  strong  beer,"  and  this  court  held  it 
within  the  meaning  of  the  term  "strong  and 
spirituous  bquors." 

People  V.  Wheelodc  was  cited  and  referred  to 
in  the  opinion,  but  I  do  not  understand  that  it 
received  the  approval  of  the  court  Indeed, 
the  opinion  recognizes  the  rule  laid  down  in 
Bau  T.  People,  tupra,  that  a  distinction  uxast 
be  made  between  such  liquors  as  are  "  capable 
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of  causing  intoxication  and  thoae  containing  ao 
BmaH  a  percentaf^  of  alcohol  that  the  bmnan 
stomach  cannot  contain  sufficient  of  the  liquor 
to  produce  that  effect;"  and  cites  spruce  beer, 
lager-beer,  and  others  among; the  latter  kind. 

KiUip  V.  McKay,  13  N.  T.  8.  R.  6,  was  an 
action  for  penalties  under  section  18,  chap.  628, 
Laws  18S7.  The  General  Term  of  the  Fifth 
Department  held  that  the  evidence  in  that  case 
was  BUEceptible  of  the  construction  that  the 
"  beer "  that  the  witness  drank  had  the  taste 
and  quality  of  ale  or  strong  beer,  and,  although 
it  might  have  been  sold  under  the  name  of 
"  lager-beer,"  possessed  properties  which  were 
intoxicating,  and  upheld  the  verged  of  the 

thus  appears  that  noneof  the  cas«,  except 
People  T.  wheelock,  have  attempted  to  give  to 
the  word  "beer"  a  meaning  Imputing  an  in- 
toxicating liquor,  but  ell  recognize  the  fact 
that  some  kinds  of  beer  are  intoxicating,  and 
some  are  not.  While  it  is  not  necessary  to  say 
that  the  word  would  include  in  Its  ordinary 
meanitiB  such  mild  drinks  as  roruce  beer  or 
ginger  beer,  it  certainly  would  include  lager- 
beer,  which  is  one  of  the  best  known,  and 
probably  the  most  extensively  used,  of  the 
malted  liquors.  But,  as  has  been  shown, 
lager-beer  is  not  to  be  deeritied  intoxicating, 
wimout  the  proof  of  the  fact.  I  do  not  see, 
therefore,  how,  on  proof  of  a  sale  of  beer,  the 
Jury  could  say  that  it  was  strong  beer,  or  in- 
toxicating beer.  It  might  have  been  lager- 
heer;  and,  if  ft  was,  they  were  not  authorized, 
on  the  proof,  to  find  for  the  plaintiff.  -  The 
proper  rule  is  lo  require,  in  all  jwosecutions 
tor  violation  of  the  Statute  for  selling  beer, 
proof  of  the  character  and  quality  of  the  par- 
ticular beverages  sold.   Full  effect  is  thus 

gven  to  the  Intention  of  the  Legislature  to  regu- 
te  the  Bale  of  those  liquora  which  are  intoxi- 
cating, and  the  rules  that  must  apply  to  all 
prosecutions  of  a  criminal  character  are  main- 
tained. 

In  this  case,  the  jury  might  very  well  have 
found  from  the  plaintiff's  evidence  that  the 
particular  beer  drank  by  the  plaintiff's  husband 
was  intoxicating;  but  that  question  was  with- 
drawn entirely  from  their  consideration,  and 
thery  were  not  permitted  to  exeryise  their  judg- 
ment upon  it. 

For  tkis  error  the  judgment  ahould  be  reteraed, 
and  a  new  trial  granted,  with  cottt  to  abide  the 
eoent. 

Vwdh.  Halg>ht  and  Puker.  .A/^,  concur, 

Bradley,  J.,  dlssentiDg: 

The  complaint  alleges  a  cause  ci  action 
within  the  Statute  which  provides  that  a  wife 
injured  in  her  means  of  support,  in  consequence 
01  the  intoxication  of  any  person,  shall  have  a 
right  of  action  against  any  person  who,  by  sell- 
ing or  giving  away  intoxicating  liquors,  shall 
have  caused  the  intoxication  in  whole  or  in 
part  of  such  person.   Laws  1878,  chap.  648. 

On  the  evening  of  March  8, 188S.  the  hus- 
band of  the  plaintiff,  after  having  been  at  the 
saloon  of  the  defendant,  went  to  bis  place  of 
residenee,  and  there,  at  some  time  during  the 
night,  committed  suicide  by  banging  himself. 
The  plaintiff  charges  that  such  act  of  self-de- 
struction of  the  huiband  was  caused  by  his  in- 
toxication, produced  by  Intoxicating  liquors 
6li.R.A. 


obtained  by  bim  at  the  defendant's  saloon,  and 
that.  In  consequence  of  such  intoxication,  the 
plaintiff  was  injured  in  her  means  of  support. 
If  those  propositions  were  supported  by  the 
evidence,  the  conclusion  that  the  plaintiff  was 
entitled  to  recover  was  warranted.  Volant  v. 
Owen,  74  N.  Y.  528;  Mead  v.  Stration,  87  N. 
V.  498;  ^eti  V,  XeKeehnie,  96  N.  Y.  682. 

The  plaintiff  gave  evidence  tending  to  prove 
that  during  his  life  she  was  dependent  upon 
bim  for  support,  the  means  for  which  be  pro- 
vided by  his  services,  and  that  her  customary 
means  of  support  were  cut  off  by  his  death. 
The  propositions  whether  he  was  Intoxicated, 
and  whether  bis  death  was  caused  by,  or  was 
the  ransequence  of,  bis  intoxication,  were 
questions  or  fact,  uimn  the  evidence,  for  the 
fury  to  determine.  The  plaintiff  and  her 
daughter  testified  that  be  came  home  intoxi- 
cated that  evening,  twenty  minutes  before  11 
o'clock;  that,  at  a  quarter  past  12,  the  plaintiff 
went  to  bed,  leaving  bim  Wing  on  the  lounge; 
and  that  the  next  morning  he  was  found  bang- 
ing by  the  neck,  dead.  Those  questions  were 
submitted  to  the  jury,  and  their  finding  upon 
both  facts  must,  for  the  purposes  of  this  re- 
view, be  deemed  conclusive.  He  was  a  man 
forty-tbree  years  of  age,  and,  for  aught  that 
appears,  was  In  good  health,  although  some- 
what intemperate  in  his  habits.  He  had  a 
family,  consisting  of  his  wife  and  several 
children.  The  jury  were  at  liberty,  upon  the 
evidence,  to  conclude  that  there  was  no  motive 
on  his  port  to  take  his  life,  except  that  arising 
from  a  reckless  condition  resulting  from  his 
intoxication  of  that  night,  and  that  it  was  the 
proximate  cause  of  the  act  which  produced 
his  death.  The  fact  that  he  bad  attempted  a 
year  before  tocommit  suicide  in  the  same  man- 
ner, and  that  he  at  times  was  despondent,  and 
had  threatened  to  take  his  own  life,  were  prop- 
erly matters  for  consideration  upon  the  ques- 
tion of  the  cause  or  motive  of  his  act  of  self- 
destruction;  but  it  cannot,  as  matter  of  law, 
be  said  to  have  been  controlling.  The  fact  was 
for  the  jury  to  determine,  and  their  conclusion 
was  permitted  by  the  evidence. 

It  IS,  however,  contended  by  the  defendant's 
counsel  that  the  evidence  failed  to  prove  that 
the  husband  obtained  any  intoxicating  liquor 
at  the  defendant's  saloon  that  evening,  or  that 
he  was  intoxicated  when  he  left  there,  and 
therefore  the  trial  court  erred  in  charging  the 
jury  that  the  plaintiff's  husband  drank  intoxi- 
catmg  liquors  that  evening  at  the  defendant's 
saloon;  to  which  charge  exception  was  taken. 
This  Instruction  by  the  court  to  the  jury  waa 
founded  upon  the  undisputed  evidence  that 
the  husband  drank  two  or  three  glasses  of  beer 
there  at  that  time.  The  question  raised  by 
that  exception  is  whether,  without  other  evi- 
dence as  to  its  quality  or  effect,  it  may  be  as- 
sumed that  the  term  "beer,"  as  a  beverage, 
imports  Intoxicating  liquor.  It  is  well  un£r- 
stood  that  all  spirituous  liquors  are  intoxicat- 
ing, and  that  all  Intoxicating  liquors  are  not 
spirituous.  As  commonly  used,  the  term 
"spirituous  liquors"  does  not  embrace  fer- 
mented liquors.  The  latter  may,  or  may  not, 
be  strong  and  intoxicating.  Some  of  it  ia,  and 
some  of  It  is  not  so.  Netin  v.  Ladue,  3  D^io, 
487. 

The  question  whether  the  words intoxl- 
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eating  liquors"  embraced  lager-beer,  arose  in 
Sau,  T.  People,  68  N.  Y.  277.  It  whs  there  re- 
marked that  the  courts  bad  not  then  been 
willtDg  to  take  notice  that  lager-beer  was  in- 
toxicating, and  therefore  proof  of  the  fact  was 
essential  to  jastify  a  conTictloa  for  a  sale  of  it 
in  violation  of  ttaie  Statute. 

In  the  Reriaed  Statutes  the  litjuors  which  It 
was  penal  to  sell  at  retail,  without  license, 
were  designated  as  strong,  or  spirituous  And 
in  l^xtpte  T.  Wheeloek.  8  Park.  Cr.  Rep.  9,  it 
was  held  that  the  word  "  beer,"  In  its  onliDary 
flense,  denoted  a  beverage  which  was  intoxi- 
cating, and  came  within  the  meaning  of  the 
words  "strong  or  spirituous  liquors,"  as  used 
in  the  Statute.  That  case  was  cited  with  ap- 
parent approval  in  TompktJit  Go.  Exeim  Comrt. 
V.  Taylor,  31  N.  Y.  178,  175,  in  which  Nevin 
T.  Ladue  was  cited  and  explained.  And  such 
was  the  view  of  the  court  in  People  v.  Hart,  S4 
How.  Pr.  2S9. 

There  has  also  been  some  legislative  import 
given  to  the  word  "beer"  in  its  use  to  desig- 
nate a  liquor  used  as  a  beveraee.  In  the  "  Act 
to  Suppress  Intemperance,  and  to  Regulate  the 
^le  of  Intoxicating  Liqnors"  (Laws  1857, 
chap.  628,  ^  5),  as  amendedoy  Laws  1878,  chap. 
64S>,  §  8,  the  inhibited  sue  was  applied  to 
"strong  or  spirituous  liquors,  wines,  ale  or 
beer."  The  evident  purpose  of  the  Statute 
was  to  regulate  the  sale  of  intoxicating  liquors, 
and  those  there  expressly  mentioned  must  be 
deemed  within  the  intended  legislative  denunci- 
ation as  such  liquors.  Tlieyare  treated  by  the 
Statute  as  intoncaling  liquors,  and, -therefore, 
within  its  porpose  to  place  the  related  lestric- 


tion  upon  their  sale  and  dispodtion  for  use  as  a 
bevera^.  And  it  may  be  presumed  that  such 
legislative  action  and  intent  were  founded  up- 
on the  requisite  inftHrmation.  Rumtey  v.  Peo- 
ple, 19  N.T^.  41,  47. 

It  is  a  fact,  of  which  notice  may  be  taken, 
that  there  are  fermented  liquors  and  malt  liq- 
uors which  will  produce  intoxication  ;  and. 
in  view  of  the  Statute  and  cases  already  re- 
ferred to,  the  conclusion  is  fairly  required  tliai 
the 'word  "beer,"  unqualifiedly  applied  to  li- 
quor sold  or  given  away  to  be  used  as  a  bever- 
age, presumptively  imports  intoxicating  liq- 
uor. It  was  so  held  in  BritJUt  v.  State,  58 
Wis.  89. 

The  exception  to  the  charge  of  the  court  was 
therefore  not  well  taken,  xhe  jury  having 
found  that  the  husband  was  intoxicated,  they 
were  permitted  to  also  find  that  the  intoxi- 
cation was  produced  in  whole  or  in  part  by  the 
beer  drank  at  the  defendant's  place,  althou^ 
they  would  have  beeu  iustifled,  upon  the  evi- 
dence on  the  part  of  the  defendant,  to  have 
concluded  otherwise.  It  was  wholly  a  ques- 
tion of  fact  for  the  jur^.  It  did  not  appear 
that  the  husband  obtained  any  liquor  else- 
where that  night,  and  the  conclnnon  was  var^ 
ranted  that  he  reached  home  about  ten  minutes 
after  he  left  the  defendant's  saloon.  The  ques- 
tion whether  or  not  the  damages  were  excessive 
was  disposed  of  in  the  court  below.  There 
seems  to  us  to  be  no  further  question  presented 
by  any  exception  for  consideration  on  this  re- 
view.   The  judgment  should  be  affirmed. 

FoUett,  Oh.  7.,  and  Potter,  J.,  concur. 


HI8S0URI  SUPREUE  COURT. 


J.  W.  WEIR  and  Wife,  PsHtionerB, 

V. 

J.  W.  MARLEY,  Se^. 
(....Ito.....) 

1.  The  pxlnelple  of  res  Jndleate.  applies 
to  a  deohlon  as  to  the  oustooy  of  a  child  on  a 
writ  of  habeas  corpus  while  the  state  of  faot«  re- 
mains the  same. 

8.  The  III  iwiiMlitlon  la  that  it  Is  for  the  best 
Interest  of  a  ohild  to  be  left  with  Its  father  rather 
than  to  be  given  to  inndpaTents. 

8>  A  parol  acreemeBt  1^  a  fkther  to 
give  his  lufibnt  child  to  its  ^^rand- 
parents  will  not  be  Buffldent,  at  least  upon 
aontnful  proof  of  mioh  contract,  to  deprive  him 
of  his  riBht  to  the  ouBtody  of  the  child,  In  the  ab- 
sence of  proof  that  It  is  not  for  the  child's  inter- 
est to  remato  with  him. 

(SherxDood,  J.,  dtosenta.) 

(January  27,  1800.) 

PETITION  for  writ  of  habeas  corpus  to  ob- 
tain the  custody  of  a  minor  child.  On 
return  to  writ,  ekild  remanded  into  euttody  ef 
remondeat. 
The  facts  are  fully  stated  in  the  of^lon. 


NoTB.— Bee  DoUonnv.  Bohuyler  Nat.  Bank  (NebJ 
8  L.  U.  A.  148;  Sharon  v.  Terrr.lL.  B.  A.l!n,  and 
noUa,  W  Fed.  Bep.  887. 
6L.a  A. 


Meatn.  Boyd  ft  Delan^,  for  petition- 
ers: 

J.  W.  Marley  by  contract,  consent  or  agree- 
ment, relinquished  his  parental  control  over 
the  child  Louise,  and  surrendered  the  same  to 
the  petitioners  herein.  Such  contract  is  valid 
and  binding  on  him.  especially  as  he  permit- 
ted petitioners  for  years  to  discbarge  tue  obU- 
gations  of  parents  and  permitted  the  affections 
of  the  child  to  become  attached  aod  a  current 
given  to  her  life. 

Hard,  Habeas  Corpus,  537;  Tyler,  Infancy 
and  Gov.  284;  Church.  Habeas  Cofpus,  %  444; 
Re  MeDotele,  8  Johns.  828;  Re  Murphy,  12 
How.  Pr.  SIS;  Domain  v.  Qwynne,  10  Allen. 
374:  Boniutt  v.  Bonnett,  61  lom,  IM;  Slate 
V.  Smit/i,  6  He.  463:  State  t.  Bratton  (Del.) 
15  Am.  L.  Reg.  N.  S.  862;  Be  ffNeal.  8  Am. 
L.  Rev.  578;  XjUirk  v.  Bayer,  82  Ohio  8L  810; 
Ellie  V.  Je*up.  11  Bush,  414;  Vameyv.  Toung, 
11  Vt.  258;  Wodell  v.  Coggethall,  2  Met  92; 
PeopU  T.  Weiuenhaehi  60  N.  Y.  885;  Pool  v. 
OoU  (Mass.)  14  Law  Rep.  269;  Com.  v.  Dough- 
erty,  1  Leg.  Qaz.  Rep.  (Pa.)  63;  9  Am.  &  Eng. 
Encyclop.  L.  pp.  241-348,  and  notfs. 

But  a  mere  contract,  as  such,  is  not  Undtng 
on  the  father;  and  if  gifts  of  this  character  are 
revokable,  such  revocation  must  be  timely. 

Chaptky  V.  Wood,  36  Kan.  650;  Be  Sort,  25 
Kan.  808. 

If  one  assumes  by  contract^e  oblinition  of 
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a  parent,  and  stands  in  loeo  parent**  for  years, 
such  an  one  wil]  be  beld  legally  to  the  duties 
of  sustaining  said  child. 

Re  CUmentt.  1%  Mo.  SS2. 

The  ruling  of  the  dicuit  judge  does  not  bar 
petitionera. 

Howe  V.  State,  9  Mo.  682;  Fergtuon  v.  Fer- 
ffuton,  86  Mo.  107. 

Mmn.  i,  H.  Morrison  and  OcM>do  ft 
Or»Tena,  for  respondent: 

Primarily  the  father  ia  entitled  to  the  cus- 
tody of  his  minor  children,  and  be  cannot  lie 
deprived  of  this  natural  and  legal  right  unless 
the  facts  bring  him  within  one  of  tie  follow- 
ing exceptions;  (1)  where  the  father  is  incom- 
petent or  an  improper  person  to  have  the  care 
and  custody  of  bis  child;  (3)  where  the  en- 
forcement of  the  general  rule  would  obvionsly 
destroy  the  hapi^iess  and  well-being  of  the 
child. 

Re  Scarrit,  76  Mo.  566;  CAaptky  v.  Wood, 
26  Kan.  650,  and  cases  cited;  Bnmterv.  Comp- 
to7i,  68  Ala.  299,  referred  to  in  Church  on  Ha- 
beas Corpus,  §55  441.  442;  United  State*  v. 
Green,  3  Mason,  482;  Jonet  t.  IMrnaU.  108 
Ind.  569.  58  Am.  Bep.  545;  Sturtevontv.  State. 
15  Neb.  459.  48  Am.  Rep.  349;  Moore  v.  Ghrk- 
tian,  56  Miss.  408,  31  Am.  Rep.  875. 

Bucb  a  contract  as  that  claimed  by  petition- 
ers is  not  irrevocable. 

Re  Scarrit  and  Chapsky  v.  Wood,  tupra; 
State  T.  Libbey,  44  N.  H .  821 ;  State  v.  Baldwin, 
6  N.  J.  Eq.  454;  Johnaon  v.  Terry,  84  Conn. 
369;  Broaiie  t.  Lojfaa,  118  Ind.  1^;  Peopls  v. 
Merwin,  8  Hill.  399. 

Brace*  J.,  delivered  the  opinion  of  the 

court: 

The  issues  in  this  case  arise  upon  the  return 
of  the  respondent  to  a  writ  of  habeas  corpus 
Issued  by  Sherwood,  J. ,  on  the  9th  day  of  i^p- 
tembei,  1889,  returnable  to  the  supreme  court 
at  the  October  term  thereof,  by  which  the  pe- 
titioners, who  are  husband  and  wife,  and  the 
maternal  grandparents  of  Louise  Marley,  an 
infant  aged  six  years  on  the  6th  day  of  May  last 
past,  seek  to  recover  the  custody  of  said  infant 
from  the  respondent,  who  is  the  fatber  of  said 
infant,  and  who  on  the  same  dav,  before  W.  D. 
Hubbard,  Jodge  of  the  Circuft  Court  within 
and  for  Cfreene  County,  on  writ  of  habeas 
corpus,  had  theretofore  recovered  the  stdd 
infant  from  the  custody  of  the  petitioners. 
The  parties  to  this  suit  and  to  that  before  Judge 
Hubbard  are  the  same.  Tlie  state  of  facts,  on 
the  same  day  and  almost  within  the  same  hour 
within  which  thid  adjudication  was  had  and 
this  writ  was  issued,  are  the  same.  The  facts 
stated  in  the  return  of  the  petitioners  to  the  writ 
of  Judge  Hubbard,  and  those  stated  by  them  in 
the  petition  herein,  are  substAntially  the  same, 
and  the  question  whether  the  discharge  of  a 
party  in  custody  by  writ  of  habeas  corpus,  b 
a  court  or  officer  of  competent  jurisdiction,  fs 
final  and  conclusive  as  to  the  legality  of  such 
euatodyupon  the  then  eziatlng  state  of  facts,  is 
presented  by  the  facta  of  the  case,  and  we  are 
requested  toexpress  an  opinion  thereon,  though 
not  formally  pleaded  as  an  estoppel. 

Treating  this  case  for  the  present  as  a  normal 
one,  in  wnich  a  party  charged  to  be  Illegally 
restrained  of  his  liberty,  and  forwhc»e  relief  a 
writ  of  habeas  corpus  1b  the  appropriate  rem- 
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edy.  and  who  has  by  such  writ  been  discharged 
from  that  restraint  a  tribunal  competent  to 
so  diachaixe  him,  ia  such  discharge  final  and 

conclusive? 

Ttiat  the  doctrine  of  ret  judicata  is  not  appli- 
cable to  the  case  of  a  refusal  to  discharge,  and 
that  the  prisoner  is  entitled  to  the  opinion  of  all 
the  courts  or  officers  authorized  in  a  given 
cause  to  issue  the  writ  as  to  the  legality  of  bis 
imprisonment,  is  c(niceded  and  ia  not  limited  In 
this  State  bv  statutory  enactment,  except  in  the 
one  particular  that  the  applicant  forthe  writ  in 
his  petition  must  state  "that  no  application  has 
been  made  to  or  refused  by  any  court  or  officer 
superior  to  the  one  to  whom  the  petition  is  pre- 
sented." Subject  to  this  limilaiion,  one  re- 
strained of  his  liberty  may  In  succession  apply 
to  every  court  or  officer  authorized  to  issue  the 
writ,  notwithstanding  another  court  or  officer 
having  jurisdiction  may  have  refused  to  issue 
it  or  to  dischargebim  from  such  restraint,  "and 
from  such  refusal  no  appeal  will  lie,"  as  was 
held  in  Howe  v.  State,  9  Mo.  68'2,  the  reason 
assigned  In  that  case  being  that  "  the  refusal  to 
grant  a  discbane  is  not  a  final  judgment  from 
wblch  an  appeal  wIU  lie  to  this  court; "  and  in 
Ferguson  v,  Ferguson.  86  Mo.  197,  where  an 
order  bad  been  made  by  the  circuit  court  dis- 
charging one  child  from  and  remanding  two 
other  children  into  the  custody  of  the  father,  on 
a  writ  issued  upon  the  petition  of  the  mother, 
appealed  from  to  this  court,  it  was  ruled  that, 
"so  far  OS  the  decisiondischarged  or  remanded 
the  persons  restrained,  this  court  has  no  appel- 
late jurisdiction  to  Interfere  with  it,  and  no  ap- 
peal lies  to  this  court  in  such  case  "  (citing  Ifowe 
V.  State,  tupra). 

"In  this  respect  the  decision  is  not  of  the 
nature  of  a  final  judgment.  It  concerns  only 
the  present  actual  condition  of  things,  and  the 
order  of  the  court  is  at  once  executed  and  ac- 
complished beyond  recall,  and,  in  reference  to 
any  new  state  of  facts  existing  afterwards,  the 
parties  have  the  same  remedies  as  before, 
whether  by  writ  of  habeas  corpus  or  other  pro- 
ceeding, in  any  court  of  competent  juris- 
diction." 

From  these  cases  may  be  deduced  the  doc- 
trine that  the  principle  of  ret  judicata  does  not 
apply  in  cases  of  habeas  corpus  to  judgment 
remanding  the  prisoner,  or  to  judgments  dis- 
charginff  the  prisoner,  where  a  new  state  of 
facts  warranting  his  restraint  is  shown  to  exist 
different  from  that  which  existed  at  the  time  the 
first  judgment  was  rendered.  That  It  does  ap- 
ply to  a  judgment  discharging  the  prisoner, 
where  no  such  new  state  of  nets  to  shown,  may 
as  readily  be  deduced  from  the  case  of  Ex  parte 
Jilz,  64  Mo.  205.  The  distinction  thus  made 
between  judgments  remanding  and  those  dis- 
charging the  prisoner  grows  out  of  the  nature 
oF  the  writ,  whose  raimn  ifetre  is  the  protection 
of  personal  liberty.  It  loses  none  of  its  char- 
acteristics when  used  for  the  purpose  of  ob- 
taining the  custody  of  children,  and  the  same 
analogies  ought  to  obtain  in  such  cases  as  when 
used  idmply  for  the  purpose  of  discharging  a 
prisoner  from  illegal  restraint.  If  this  be  so, 
then  tbe  judgment  of  a  court  or  officer  of  com- 
petent jurisdiction,  discharging  tbe  infant  in 
this  case  from  the  custody  of  the  petitioners  on 
the  9th  day  of  September.  1889,  on  writ  of  ba- 
^beas  corpus,  ought  to  1^  s^.(»ji^1@^^^ 
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tbdr  peUdon  presented  on  tbe  same  day  to 
another  court  or  officer  of  like  ijurisdiction,  for 
a  like  writ,  to  recover  that  castody  from  tbe 
same  person  to  whom  it  was  awarded,  setting 
out  tbe  same  grounds  for  such  recovery  la  tlieir 
petition  as  were  set  up  In  tbeir  return  to  the 
former  writ;  and  this  conclusion  would  not  be 
inconsistent  with  the  actual,  rulings  in  tbe  cases 
cited  from  this  State  or  the  nature  of  the  writ, 
and  would  be  sustained  by  authority  elsewhere 
(Mercein  v.  People,  25  Wend.  tt4;  Pe&pfe  v. 
Mereein,  8  Hill,  899;  flwpte  v.  Brady.  56  N.  Y. 
182;  Gom.  T.  MeBride,  Z  Brewst.  545;  Be  Da 
Ooata,  1  Park.  Cr.  Bep.  138;  BrotOx  t.  Lagan, 
113  Ind.  188;  Spalding  v.  People.  7  HUl,  801; 
Peo^  V.  BuTtnett,  6  Park.  Cr.  Rep.  113; 
Mevonologu^e  Gaae,  107  Mass.  154;  Freem. 
Judgm.  8d  ed.  §  824;  Church,  Habeas  Corpus, 
%%  887),  and  might  be  placed  upon  the 
ground  thus  stated  in  Freeman,  supra:  "  The 
principles  of  .public  policy  requiring  the  appli- 
cation of  the  doctrines  of  estoppel  to  judicial 
proceedings,  in  order  to  secure  tbe  repose  of 
society,  are  as  imperatively  demanded  in  the 
cases  of  private  individuals  contesting  private 
rights  under  the  form  of  proceedingfiin  habeas 
corpus  as  if  the  litigation  were  conducted  in 
any  other  form;  otherwise,  as  is  well  stated  in 
tbe  pinion  of  Senator  Faige[Mereeinv.  People, 
35  Wend.  64];  '  auch  unhappy  controversies  as 
these  mav  endure  until  the  entire  impoverish- 
meut  or  the  death  of  the  parties  renders  their 
further  continuance  impracticable.  If  a  final 
adjudication  upon  a  habeas  corpus  is  not  to  be 
deemed  rea  judicata,  tbe  consequences  will  be 
Umentable.  TbiSif  avored  writ  will  become  an 
engine  of  oppression,  instead  of  the  writ  of 
IflSrty.'" 

Tbe  serious  objection  to  the  conclusiveness 
of  a  judgment  on  habeas  corpus  in  such  causes 
would  be  removed  by  a  provision  for  review  by 
appeal  or  writ  of  error.  It  would  seem  that 
such  provision  has  been  made  by  statute  in 
some  of  the  States  (Church.  Habeas  Corpus, 
g  888);  but  Mr.  Church  is  mistaken  in  tbe 
statement  that  decisions  in  such  cases  may  he 
reviewed  by  statutory  authority  in  Missouri  by 
appeal,  and  Fergueon  v.  Firyuaon,  tupra,  cit^ 
^  him,  is  not  authority  for  such  statement. 

This  much  has  been  said  in  reference  to  the 
conclusiveness  of  tbe  discharge  of  the  infant 
from  the  custody  of  the  petitioners  on  the  first 
writ,  In  deference  to  the  wish  of  the  parlies  to 
have  tbe  views  of  the  conrt  upon  that  subject 
expressed;  but  as  both  parties  seem  desirous  of 
having  Uie  status  of  this  infant  definitely  settled 
as  far  as  may  be  by  this  court  on  the  merits  of 
the  case,  and  wiih  this  view  have  taken  testi- 
mony bringing  the  status  of  tbe  relations  of  the 
parties  inUr  aese  and  towards  tbe  child  before 
this  court  up  to  the  time  of  its  submission,  and 
as  this  remedy  from  its  nature  must  be  ambu- 
latory, to  the  extent  that  a  judgment  in  any 
case  can  be  conclusive  only  when  the  same  state 
of  facts  is  shown  to  exist,  we  pass  to  the  con- 
sideration of  the  case  on  its  merits. 

Tbe  mother  of  the  infant  Louise  (Julia  Mar- 
ley)  died  in  tbe  Citv  of  O&wego,  Ran.,  on 
Monday,  tbe  10th  of  June.  1888.  when  the 
child  w'as  five  weeks  old.  The  petitioners  and 
respondent  were  both  living  in  that  city  at  tbe 
time,  and  the  kindest  and  most  affectiunatc  re- : 
lations  existed  between  boUi  parties  and  their . 
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families.  She  died-at  the  home  of  the  respond- 
ent's father,  with  whom  the  respondent  and  las 
wife  were  living  at  the  time,  and  where  the  pt^ 
titioners  were  aUo  in  attendance  upon  ber. 
The  petitioner,  Mrs.  Weir,  testifies  that  three 
days  before  she  died  she  told  ber  that  sbe  want- 
ed to  have  a  talk  with  her  busband,  and  that 
she  aald  she  wanted  to  tell  him,  amon^  other 
things,  that  she  wanted  Mrs.  Weir  to  raise  tbe 
baby.  That  just  before  she  died,  when  the 
parties  were  by  her  bedside,  she  {Mrs.  Weir) 
having  kissed  tier  daughter,  her  daughter  said, 
"This  means  something;"  when  Mrs.~  Weir  said 
to  respondent,  "Yes;  she  wants  me  to  tsk  you 
if  I  may  raise  the  bal^  f  You  will,  won't  yon  ?" 
Hebesitated  a  moment,  and  said.  "Yes."  My 
daughter  then  motioned  for  a  kiss,  and.  when 
he  bent  over  her  to  kiss  her,  she  said, "It  is  ma's 
baby."  He  said,  "Yes;  ma's  Ijaby."  That  was 
all  that  was  said  that  related  to  the  baby." 

The  testimony  of  Dr.  Weir  and  his  dauf  hter 
Miss  Ellen,  as  to  what  occorred  at  tbe  bedside 
just  before  the  death  of  Mrs.  Marley,  is  to  the 
same  eftect.  Mr.  and  Mrs.  Hobart  testified 
that,  on  tbe  Thursday  after  the  death  of  tirs. 
Marley.  Mr.  Hobart  asked  Mrs.  Weir,  in  the 
presence  of  Mr.  Marley,  "Is  this  Julia's  tjabyf" 
and  Mrs.  Weir  replied:  "Ko;  it  is  ours.  Julis 
gave  her  to  us  to  raise,  and  Mr.  Marley  con- 
sented;" and  Mr.  Marley  made  no  reply. 

On  the  other  side  the  respondent  denied  that 
any  such  conversations  took  place;  testified 
that  Mrs.  Weir  appealed  to  her  daughter  to 

five  her  tbe  child  on  the  night  of  her  death, 
ut  that  her  daughter  made  no  response,  nor 
did  be.  The  testimony  of  the  other  witness 
who  were  in  attendance  upon  her  that  night 
tended  to  support  the  testimony  of  the  respond- 
ent, and  tbe  respondent  Introauced  other  evi- 
dence tending  to  prove  that,  in  respouse  to  a 
request  of  Mrs.  Weir,  subsequently  made  to 
him,  to  give  her  the  child,  he  gave  a  denial; 
and  here  ends  the  only  material  conflict  in  the 
testimony.  The  child  was  taken  to  the  home 
of  the  petitioners,  was  tenderly  cared  for.  and 
nursed  by  Its  grandparents  thiou^  tbe  tils  in- 
cident  to  ehlldhooa,  with  the  consent  of  the 
father,  and  remained  with  them  almcnt  con- 
tinuously until  about  tbe  37th  of  April,  18&9. 
In  the  mean  time  the  petitioners  had  removed 
from  Oswego  to  Springfield,  Mo.,  and  the  re- 
spondent had  manied  again.  At  the  date  last 
aforesaid  Louise  was  taken  to  her  talher's  bonM 
at  Oswego;  remained  a  time;  returned  to 
Springfield;  remained  a  short  time  at  the  home 
or  ber  grandparents;  returned  ^in  to  Oswego; 
remained  with  her  father  at  his  home  untQ 
about  the  4th  of  September,  when  she  returned 
with  bim  to  tbe  home  of  her  grandparents. 
On  tbe  23d  of  August,  just  before  the  last  re- 
turn, the  respondent  had  written  to  Dr.  Weir 
signi^ing  hu  desire  that  Louise  ahonld  make 
ber  future  home  with  him  at  Oswego,  and  dur- 
ing this  last  visit  this  controversy  about  the  fu- 
ture home  and  custody  of  Louise  grew  up,  and 
culminated  in  these  proceedings  by  habeas  cor- 
pus. 

The  petitioner.  Dr.  Weir,  isa  physician  aged 
about  fifty  years,  incomfortablectrcntnsiances. 
with  a  laree  and  increasing  practice,  apleiuant 

home,  a  refined  and  cultured  family,  oon^stiog 
:  of  his  wife,  aged  about  forty-five  year?,  two 
.  daughters,  aged,  respectlraly,  abowt  tweoti- 
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tliree  and  twenty  years,  and  two  bods,  about 
nineteen  and  fifteen  years,  and  the  aged  mother 
of  Mn.  Weir,  of  about  eighty  years.  The  re- 
spondent is  a  banker,  i^ed  about  Uiirty-six 
years,  in  comfortable  circumstances,  of  exem- 
plary character  and  habits,  and  bright  pros- 
pects; has  a  pleasant  home,  his  family  cousiBt- 
ing  of  his  father,  a  retired  banker,  aged  about 
sixty  years,  and  his  wife,  aged  about  twenty- 
sixyears,  to  whom  he  has  been  married  about 
two  and  one-half  years,  and  by  whom  he  has 
no  child.  His  wife  is  a  refined,  cultured  and 
affectionate  lad^.  The  parties  and  their  fami- 
lies, before  this  controversy,  entertained  for 
each  other  the  kindest  feelings,  and  have  each 
at  all  limes  treated  each  other  witb  the  greatest 
cordiality  and  reflect,  and  since  with  such  con- 
sfderatioa  as  speaks  volumes  in  their  favor. 
The  glimpse  which  the  evidence  gives  ns  into 
these  two  erstwhile,  and  now,  save  for  this  un- 
fortunate controversy,  happy  homes,  leaves  no 
doubt  in  our  minds  that  Louise  would  fiod  a 
congenial  and  happy  home  in  either;  to  the 
members  of  each  of  which  she  seems  warmly 
attached,  and  by  whom  itisas.warmly  recip- 
rocated. 

In  all  civilized  countries  In  which  the  family 
is  regarded  as  the  unit  of  social  organization, 
its  minor  members  must  and  ought  to  be  sub- 
ject to  the  custody  and  control  of  those  who 
are  immediately  responsible  for  their  being;  for 
the  reason  that  by  nature  there  have  been  im- 
planted in  the  human  heart  those  seeds  of  pa- 
rental and  filial  affection  that  will  assure  to  the 
infant  care  and  protection  in  the  years  of  its 
helplessness,  to  be  returned  to  the  parents  again 
when  they  in  their  turn  may  need  protection  m 
their  years  of  helplessness,  and  of  their  child's 
strength  and  maturity.  The  law  at  the  birth 
of  an  infant  imposes  upon  the  parent  the  duty 
of  such  care  aod  protection,  to  the  performance 
of  which  the  instincts  of  nature  so  readily 
prompt,  and  clothes  him  with  the  right  of  cus- 
tody that  be  may  perform  it  effectually,  upon 
the  presumption  that  such  custody,  being  in 
harmony  with  nature,  is  best  for  the  interest, 
not  only  of  the  parent  and  child,  but  also  of 
society.  Conceding,  however,  that  the  prim^ 
object  is  the  interest  of  the  child,  the  presump- 
tion of  the  law  is  that  its  interest  is  to  he  in  the 
custody  of  Its  parent.  The  law  has  made  pro- 
vision, in  two  instances,  whereby  this  presump- 
tion may  be  overcome,  in  the  statutes  providing 
for  Ibe  adoption  and  apprenticing  of  children, 
when,  for  their  interest,  this  right  of  custody 
is  permitted  to  be  transferred  to  another.  In 
regard  to  all  other  contracts  by  parents  for  the 
custody  of  their  children,  this  presumption 
must  obtain;  and  while  the  parent  may,  by  bis 
inability  or  failure  to  discharge  properly  his 
duty  towards  his  child,  forfeit  nis  right  to  its 
custody  because  the  interest  of  the  child  de- 
mands it,  yet,  upon  the  trial  of  an  issue  in- 
volving such  a  forfeiture,  he  is  entitled  to  the 
benefit  of  aoch  presumption,  and,  unless  the 
interest  of  the  child  does  demand  it,  snch  for- 
feiture cannot  take  place.  He  cannot  deprive 
himself  of  this  right  of  custody,  which  is  the 
concomitant  of  a  personal  trust  Imposed  upon 
him  by  the  law  of  natare  as  well  as  by  poritlve 
«  L.  R.  A. 


law,  and  essential  to  the  discharge  of  the  duties 
of  that  trust,  by  ccMitract  per  se^  otherwise  he 
might  deprive  his  child  and  society  of  the  ben- 
efits which  the  law  contemplates  will  inure  to 
each  by  the  personal  discharge  of  his  parental 
duties. 

An  analysis  of  the  many  cases  to  which  we 
have  been  cited  by  counsel  serves  only  to  con- 
firm, in  our  judgment,  the  correctness  of  the 
ruling  of  this  court  in  Re  Searritt,  76  Mo.  665, 
that  a  faUier  cannot,  by  contract  other  than 
such  as  are  provided  for  by  statute,  confer  up- 
on another  irrevocably  and  absolutely,  as 
against  himself,  a  right  to  the  custody  of  his 
minor  child;  that,  notwithstanding  any  such 
contract,  upon  habeas  corpus  for  the  custody 
of  atich  child,  the  custody  will  be  awarded  to 
the  father  unless  the  welfare  of  the  child  de- 
mands that  it  should  remain  in,  or  be  restored 
to,  the  custody  of  the  person  with  whom  it  was 
placed  by  the  father  under  such  contract,  or 
that  some  other  disposition  be  made  of  it. 
Sucb  a  contract  is  not  to  be  entirely  ignored. 
It  is  to  be  considered,  not  for  tiie  purpose  of 
fixing  the  rights  of  the  parties,  but  for  the  pur- 
pose of  she<falng  light  upon  their  actual  rela- 
tions and  feeling  toward  the  infant,  and  as- 
sisting the  exercise  of  a  wise  discretion  by  the 
court  as  to  what  disposition  should  be  made  of 
it  for  the  promotion  of  its  own  welfare.  What 
is  for  the  best  interest  of  the  infant?  is  the 
question  upon  which  all  the  casee  turn,  at  last, 
whatever  may  be  said  in  Uie  opinion  about 
contracts;  and  the  answer  returned  is  that  the 
custody  of  the  child  is  by  law  witb  the  father, 
unless  it  appears  bv  satisfactory  evidence  that 
the  best  interest  of  the  child  demands  that  he 
should  be  deprived  of  that  custody,  and  upon 
him  who  so  avers  devolves  the  burden  of  proof, 
— the  presumptions  are  against  it.  State  v. 
Libbey,  44  N.  H.  831;  Chapaky  v.  Wood,  28 
Kan.  650;  Untied  ^Ua-^.  Oreen.  8  Mason,  482; 
Hurd,  Habeas  Corpus,  687;  Jonet  v.  DarnaU, 
103  Ind,  569;  Brooke  v.  Logan,  lia  Ind.  183; 
State  V,  BanTca,  25  Ind.  495;  Armstrong  v. 
Stone,  9  Gratt.  102;  Johnson  v.  Terry,  84  Conn. 
259;  StaU  V.  Paine,  4  Humph.  528;  Rutt  v. 
Vanvacter,  9  W.  Ya.  600;  State  v.  Riehardson, 
40  N.  H.  272;  Biate  v.  Jtaldwin,  S  N.  J.  Eq. 
454. 

And  no  well-considered  case  will  be  found 
where  the  custody  of  a  minor  child  was  by 
habeas  corpus  taken  from  (he  father  and  given 
to  another  upon  the  sole  ground  that  the  legal 
right  of  the  father  had  passed  to  and  vested  in 
sucb  other  person  by  i»rol  contract;  and  yet 
upon  this  ground  alone,  in  the  light  of  all  the 
evidence,  we  are  asked  to  take  this  child  from 
its  father,  and  give  it  to  the  petitioners;  for  it 
is  impossible  to  see  from  the  evidence  that  the 
interests  of  the  child  will  be  belter  promoted 
by  awarding  its  custody  to  the  grandparents 
than  it  would  be  if  sucb  custody  was  awarded 
to  the  father.  In  such  case  the  presumption  of 
the  law  must  obtain  that  it  Is  to  the  Interest  of 
the  child  to  be  Id  the  custody  of  its  father. 

The  mid  Louise  Marley  u)iU  therefore  he  re- 
manded to  the  custody ^  the  retpondent. 

All  concur,  except  gUterwood,*/.,  whodis- 
sents;  Barclay,  X,  in  the  result 
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GUSTIN-MINBRVA  CONSOLIDATED 
MINING  CO.  et  al.,  Saptt. 

(  lUDn. — ; 

*1,  Where  a  person  becomes  a.  stock- 
holder in  a  corporation  organised  nn- 
der  the  laws  of  a  ftw«l«n  State,  be  con- 
tracts irltfa  reference  to  all  t£e  laws  ot  tbat  Stat? 
vhlch  enter  into  the  oonstitutloii  ol  the  corpo- 
ration; benoe  the  extent  of  bb  Individual  ItabU- 
ity,  as  a  shareholder,  for  corporate  debts,  moBt 
to  determined  by  the  laws  of  that  State.  This  lia- 
biltty  may  be  enforced  by  creditors  wherever 
they  can  obtain  jurtsdictioa  of  the  neoessarr  par- 
ties. The  remedy,  howover,  Ib  governed  by  the 
law  of  the  forum. 

S.  Wher«*  by  mnran^ment between  the 
corporation  and  the  shareholders,  the 
stock  is  issued  as  flillj-  paid  op.  without 
In  fact  having  been  paid  for  to  thn  fuiramount  of 
its  par  value,  equity  will  set  aside  this  fictitious 
arrangement  for  its  payment,  and  hold  the  share- 
holders llsble  for  the  amount  not  actually  paid, 
in  favor  of  creditors  who  can  fairly  be  presumed 
to  have  given  credit  to  the  corporation  in  reli- 
ance upon  its  apparent  and  professed  capital 
having  been  fully  paid  In;  but  no  sooh  trust  will 

♦Head  notes  by  MirCHSix,  J. 


Ntyi:t.—IAdbilUyof  stockholder  of  foretgn  corpora- 
tion for  iU  deble. 

If  the  liability  of  a  resident  stockholder  of  a  for- 
eign oorpontlon  rests  in  contract  merely,  as  In  case 
of  the  obligation  to  pay  for  shares  of  stock  ob- 
tained by  subscription  of  purcliase,  if  the  obliga- 
tion thus  assumed  Is  valid  and  subaiating  accord- 
ing to  tin  law  of  the  doraleU  of  the  corporaUon, 
tt  wUi  to  good  everywhere,  and  will  to  enforced 
in  the  courts  of  every  other  State  or  oountry; 
and  the  receiver  or  assignee  in  bankruptcy  of  a 
foreign  corporation  may  maintain  his  action 
against  the  resident  stockholder.  If  the  eorporation 
Itself  could  have  maintained  it  liad  xto  stoclcholder 
tteen  a  dUsen  of  the  State  In  which  It  was  domi- 
ciled. Mann  v.  Cooke.  90  Conn.  178;  Payson  v. 
Withers,  6  Bias.  966;  Payson  v.  Stoever.  2  DHL  428; 
Seymour  v.  Sturgess,  »  N.  T.  W4;  McDonougb  v. 
Phelps.  15  How.  Pr.  81^  Thompson,  Liability  of 
Stockholders.  90. 

If  the  liability  of  the  domestic  shareholder  In  a 
foreign  corporation  exists  wholly  by  virtue  of  a 
foreign  statute,  the  principle  of  law  that  llie  legis- 
lation of  one  State  has  no  operation  In  another 
State  ftcproprtoulOOT^butoniyea-comitofe.  applies. 
Eriokson  v.  Nesmith.  16  Gray,  2Z1,  4  Allen.  233, « 
N  H  871;  Smith  v.  Mutual  Life  Ins.  Co.  14  AUen, 
336;  Halsey  v.  McLean,  12  Allen,  488:  Gale  v.  East- 
man, 7  Met.  14;  Healy  t.  Boot,  11  Pick.  V»i  Ply- 
mouth First  Nat.  Bank  v.  Price. S3  Md.  4Br. 

lAabatty  ffowmed  bu  iaic  of  domicU,  renudu  bv  law 

ot  forum. 

The  charter  of  a  corporation  or  the  statute  under 
which  it  is  organized  furnishes  the  guide  in  deter- 
mining tto  liability  of  its  stockholders  to  its  credi- 
tors. Bingham  v.  Bushing,  6  Ala.  408;  Lane  v. 
Morris.  8  Ga.  474;  Shaw  v.  Boylan.  Ifl  Ind.  884;  Sum- 
ner V  Murcy,  3  Woodb.  ft  M.  106;  Bank  of  St.  Marys 
v.  SI.  John,  25  Ala.  SSiO;  Smith  v.  Hnckabee,  ItS  Ala. 
6L.R  A. 


to  enforced  against  the  stockholders  in  favor  of 
creditora,  who  have  dealt  with  the  corporatioa 
with  full  knowledge  of  the  arrangement  by  whkb 
the  stock  was  to  to  fictitiously  Issued  as  paid  up. 
8.  If  a  conoratlon  lasoed  new  iliares 
after  the  claim  of  a  creditor  arose,  he.  not  harins 
dealt  with  the  company  on  the  Saith  of  any  c«M- 
tal  represented  by  such  shares,  cannot  insist  oa 
the  oontribntion  by  tto  holders  of  a  greater 
amount  of  capital  than  tiie  corporation  HseU 
oould  claim  from  them  as  part  of  Its  asBots. 

(January  11,  uaOLl 

APPEAL  bv  plaintiff  from  a  judgment  of  (he 
District  Oourt  for  Rice  County  in  favor  of 
defendants  in  an  action  to  eoforce  payment  of 
a  corporate  debt  by  the  holders  of  stock  which 
was  not  f(jlly  pai(f  up.  Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 
MettTs.  G.  E.  Moody  and  John  B.  tt  W. 
H.  Sanborn  for  appelkut. 

Afeatrs.  Warner  &  Lawrence  for  req>oiid- 
enta. 

Hitchell.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  upon  a  debt  of  the 
defendant  Company,  a  corporation  organizei 
under  the  Laws  of  Dakota  Territory,  ami 
against  the  other  defendants,  citizens  of  this 
State,  as  stockholders,  to  obtain  jadgmeol 


193;  Trustees  v.  Flint,  13  Met  KB;  Ooffln  v.  Bich,  45 
Me.  610:  Thompson,  Liabilttyof  Stockholders.  W. 

Aa  regards  the  common  law  and  statutory  liabil- 
ity of  a  stockholder  on  his  stock,  tto  law  of  the 
domlcil  of  tto  corporation  determines  the  exten 
of  tto  liability,  while  the  law  of  tto  forum  drte^ 
mines  the  method  of  enforcing  that  liability.  New 
Haven  Horao  Shoe  Nail  Co.  v.  Linden  Spring  Co.  * 
New  Eng.  Bep.  680, 142  Mass.  StS;  Cook,  Stock  tad 
Stockholders,  10. 

It  the  stockholder  Is  liable  at  all,  he  K  hi  gonernL 
liable  only  according  to  the  law  of  the  domldi 
the  corporation.  Payson  v.  Withers,  5  Bis.  3* 
278;  Seymour  v.  Stui««aa,  26  N.  £.  134;  Merrick  t. 
Van  Santvoord,  S4  H.  Y.  206,  210:  HoDooough  v. 
Phelps,  15  How.  Pr.  872;  Ex  ports  Van  Riper,  M 
Wend.  U4. 

One  who  aooepts  shares  of  stock  in  a  foreign  ow- 
poratlon  cannot  plead  Ignorance  otsucb  laws,snT 
more  than  one  can  plead  Ignoranoe  of  the  lanttf 
another  State  when  to  makes  a  contract  to  to  ez^ 
cuted  therein.  Payson  v.  WiUiers,  mpra. 

Enforeement  of  lUtbUtty;  laic  of  comity. 
Courts  of  different  States  have  enforced  agahtft 
their  own  (dtixens,  stockholders  In  foreign  oorpon- 

tlons.  a  limited  statute  liability  to  creditors,  hiei- 
oess  of  any  amount  which  might  remain  unpahlof 
tbetr  Btooksubeorlption.  Saototfa  Harbour  Biat 
V.  Blake,  8  Rich.  Eg.  225.  See  also  Bond  v.  Api^p- 
ton,  8 Mass.  4R;  HoDonouffhv.Fhelp8.UHow.Pr. 
872;  Paine  v.  Stewart.  89  Conn.  617;  Ex  parU  Van 
Riper,  %  Wend.  614;  Seymour  v.  Sturgess,  35  N.  Y. 
134;  Thompson,  Liability  of  Stookholcteia,  OS. 

If  tto  llabait7  sou^t  to  to  enforced  Is  In  tho  nat- 
ure of  contract,  and  is  not  opposed  to  thelegMa- 
tlon  or  public  policy  of  the  State  <n  which  it  v 
sought  to  to  enforced,  the  courts  of  such  Stau>  viti 
give  effect  to  it.  If  the  statute  oreatlnff  favb  ^- 
blU^  Is  penal  in  its  nature,  it  wiU  not  to  enfcrH 
outside  of  the  sovereignty  eoaoOng  tL  Dori^- 
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aj^inst  tbe  Company  for  the  amount  of  the 
debt,  and  agninst  the  other  defendaots  foe  tbe 
respective  amount*  alleged  to  be  due  and  un- 
paid on  tbe  stock  held  by  tbem,  so  far  as  neces- 
sarv  to  satisfy  tbe  judgment  against  the  corpo- 
ration. To  dispose  of  certain  prelimiQary 
questions  raised  by  the  defendants  it  may  be 
stated,  at  the  outset,  that  it  is  elementary  law 
that,  wbere  a  person  becomes  a  stockbolder  in 
a  corporation  organized  under  the  laws  of  a 
foreign  State,  be  must  be  held  to  contract  with 
referenoe  to  all  tbe  laws  of  tbe  State  under 
wbicb  tbe  corporation  Is  organized  and  wbicb 
enter  into  its  constitution;  and  the  extent  of 
his  individual  liability  as  a  shareholder  lo  tbe 
creditors  of  tbe  company  must  be  detfirmined 
by  the  laws  of  that  State,  not  because  such 
laws  are  in  force  in  this  State,  but  be(»nse  he 
has  voluntarily  agreed  to  the  terms  of  tbe 
company's  constitution. 

It  is  equally  clear,  upon  both  principle  and 
authority,  that  this  liabinty  may  be  enforced 
by  creditors  wherever  they  can  obtain  jurisdic- 
tion of  tbe  necessary  parties.  This  does  not 
depend  upon  any  principle  of  comity,  but  upon 
tbe  right  to  enforce  in  another  jurisdiction  a 
contract  validly  entered  Into.  The  remedy, 
however,  does  not  enter  Into  the  contract  itself ; 
and  for  this  reason  the  individual  liability  of 
abarebolders  can  only  be  enforced  by  the  rem- 
edies provided  by  the  laws  of  the  forum. 
Hence  tbe  question  of  the  liability  of  tbe  de- 
fendant shareholders  must  be  determined  by 
tbe  laws  of  Dakota,  and  that  of  remedy  by  the 
laws  of  Minnesota. 


son  V.  Bmltb,27  N.  J.  L.  IBS;  Flymouth  Tint  Nat. 
Bank  V.  Price,  88  Md.  1B7;  Halser  v.  McLean.  1£ 
Allen,  438;  Giilev.  Eastman,  7|ACet.  14;  Scoville  v. 
Canfield,  14  Johna.  8SB;  Og&en  v.  FolUot,  8T.  B.  133; 
State  V.  Jobn,  5  Ohio,  817. 

Statutes  mablnff  stockholdezs  liable  to  vaj  tbe 
debts  of  tbe  company  In  case  of  a  failure  to  frive  a 
certain  notice  therein  specified,  or  for  certain  ood- 
tract8  forblddea  by  statute,  are  penal  In  tbelr  nat- 
ure^  and  not  enforceable  outside  the  State  enaot- 
iag  tlunn.  Sturyres  v.  Barton,  8  Ohio  St.  216;  Krlt- 
zer  V.  Woodson,  19  Ho.  887;  Hill  v.  Fradnr.  28  Fa. 
330;  narrisburg  Bank  v.  Com.  S6  Pa.  451;  Andrews 
V.  Murray,  83  Barb.  354;  Shalcr  &  Hall  Quarry  Co. 
v.  mils,  84  Barb.a(»;  Bonghton  v.  Otis,  21  N.  Y.  261; 
Hqulres  v.  Brown,  28  How.  Fr.  8B,  46;  Bbrd  v.  Hay- 
den,  1  Bobt  888.  S  Abb.  Pr.  N.  B.  '61;  Cable  v.  Ho- 
Cune,  as  Mo.  871;  lawler  v.  Burt,  7  Oliio  8t.  841; 
DerrtckBon  v.  Smith,  Halaey  v.  McLean  and  Ply- 
mouth First  Nat.  Bank  v.  Price,  mpra. 

Imue     paid-up  stock  eertiflcatt*. 

Tbe  corporation,  after  issuing  Its  stock  as  paid-up 
Btock.  is  estopped  from  prooeeding  to  collect  the 
unpaid  pare  of  the  par  value,  either  from  the  per- 
son receiving  tlie  stock,  or  his  transferee.  Hee  Soo. 
vilic  V.  Thayer.  106  TT.  S.  148  (21  L.  ed.  731};  Cook. 
Stock  and  Btockboldors,  34. 

A  contract  whereby  stockholders  are  to  pay  but 
part  of  the  par  \'alue  of  their  stock  to  the  corpora- 
tion, "though  binding  on  the  company,  is  a  fraud 
In  law  on  Its  creditors,  which  they  can  set  aolde. 
When  their  rights  Intervene  and  their  claims  ore  to 
be  satisfied,  the  stockholders  can  t>e  required  to  pay 
their  stock  In  fuU."  SoovUle  v.  Thayer,  KB  C.  3. 143 
(21  L.  ed.  781). 

Upton  V.  TribUcock,  SI  U.  S.  46  <28  L.  ed.  203),  is 
the  first  of  a  series  of  oases  anrowlng  out  of  the  foil- 
ure  of  the  Great  Western  Insurance  Oompany  of 
Illinois.  The  other  oases  are  Sanger  v.  Upton,  91 
6  L.  R.  A. 


That  the  remedy  resoried  to  by  plaintiff  In 
this  case  is  a  proper  one  is  well  selued.  Mer- 
chant$  Nat.  Bank  v.  ^iUy  Mfg,  Co.  84  Minn. 
82S,  835. 

Upon  the  trial  the  judge  considered  it  to  be 
one  triable  by  the  court,  but,  on  his  own  mo- 
tion, submitted  a  specific  question  of  fact  to  a 
jury;  but  subsequently,  considering  the  ver- 
dict as  immaterial,  he  proceeded  without  regard 
to  it,  and  found  the  facts  upon  all  the  issues  in 
tbe  case.  As  neither  party  claims  anything 
from  this  special  finding  of  tbe  jury,  and  as 
there  Is  no  exception  which  raises  tbe  qnestion 
whether  the  action  was  triable  by  the  court  or 
b^  a  jury,  the  whole  case  is  reduced  to  the 
single  question  whether  the  conclusions  of  law 
are  justified  by  tbe  findings  of  fact. 

Section  413  of  tbe  Civil'Code  of  Dakota  pro- 
vides that  "each  stockholder  of  a  corporation 
is  individually  and  pfrsonally  liable  for  tbe 
debts  of  tbe  corporation  to  tbe  extent  of  the 
amount  that  is  unpaid  upon  tbe  stock  held  by 
him."  This  is  but  declaratory  of  tbe  common 
law. 

Tbe  findings  of  fact,  so  far  as  here  material, 
are,  in  substance,  as  follows:  Prior  to  Novem- 
ber 13,  lSt)6,  there  had  been  organized,  and 
were  at  that  date  in  existence,  under  tbe  laws 
of  Dakota,  two  mining^  corporations,  viz.,  tbe 
Gustin  Belt  Gold  Mining  Company  and  tbe 
Minerva  Mining  Company,  of  the  latter  of 
which  tbe  plaintiff,  a  national  banking  associa- 
tion at  Deadwood,  Dak.,  was  a  creditor.  On 
the  date  named  tbe  defendant  corporation  was 
organized  for  the  purpose  and  with  tbe  inten- 


v.  8.  W  (23  L.  ed.  2!!D):  Wolwter  v.  Upton.  91 U.  S.  05 
(28  L.  ed.  381);  Chubb  v.  Upton,  B6  U.  S.  866  (24  L.  ed. 
028);  Pullman  v.  Upton,  00  U.  S.  828  (S4  L.  ed.  818); 
Hawley  v.  Upton,  102  U.  S.  814  (26  L.  ed.  179);  Fllnn 
V.  Bagley,  7  Fed.  Kep.  785;  Re  Olen  Iron  Works.  17 
Fed.Kep.8H;  Union  Hut. L.  Ins.  Oo.  v.  PlrearStone 
Mfg.  Co.  87  111.  IS37,  also  reviewing  tbe  doctrine; 
HlokUng  v.  Wilson,  104  111.  64:  Northrop  v.  Bush- 
Dell,  38  Cona.  498;  Fisher  v.  Sellgman,  7  Mo.  App. 
383;  Eyerman  v.  Krieckhaus,  Id.  466;  Skraioka  v. 
Allen,  Id.  484;  Pickering  v.  Templeton.  2  Uo.  App. 
424:  Cbrlstensen  v.  Eno.  21  Week.  Dig.  202;  Mann  y. 
Cooke,  30  Conn.  178;  Myers  v.  Seeley,  10  Nat. 
Bankr.  Ueg.  411. 

A  resolution  by  the  directors  of  a  corporation 
that  no  fortlier  oUls  should  be  made  on  account  of 
stock  subscribed  was  void,  and  a  receiver  of  the 
corporation  could  proceed  In  equity  to  compel  pay- 
ment of  what  was  due  on  account  of  such  subscrip- 
tions to  tbe  capital  stock,  t^agor;  v.  Dutwts,  8 
Sandf.  Ch.  468;  Thompson,  Liability  of  Stookbidd- 
er8,284. 

While  the  law  may  reject,  as  illegal  and  fraud- 
ulent, that  which  the  parties  have  agreed  upon.  It 
will  not  arbitrarily  incorporate,  in  Iteu  thereof, 
terms  in  the  contract  to  which  the  parties  have 
never  assented.  Qmnfte  Booflng  Co.  v.  HIchael, 
54  Md.  66;  Union  Mut.  L.  Ins.  Co.  v.  Frear  Stone 
Mfg.  Co.  97  III.  587. 

But  where  tbe  issue  of  stock  was  for  cash,  under 
an  agreement  that  only  part  of  tbe  par  value  need 
be  paid,  corporate  creditors  may  rompel  (Ae  per- 
sons recti  ring  the  stock  to  pay  the  unpaid  full  par 
value.  Sagoryv.  Dulxris,  8  Sandf.Ch.  408,488. 

lame  qf  watered  or  ^ttttlous  tAoOi. 

Tiie  issue  of  watered  or  flctitiouB  stock  may  be 
lawful,  but  It  iB  generally  In  fraud  of  the  rights  of 
some  Interested  party,  such  as  oreditors^jBharehold- 
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tion  of  consolidating  the  other  two  companies, 
acquiring  their  property,  and  with  the  prop- 
erly 80  acquired  carrying  on  a  general  miDing 
hunneas.  "At  the  timf  of  the  orgaoizatioa  oi 
the  defendant  Company,  and  as  the  scheme  on 
which  the  same  was  hased,  it  was  agreed  by 
the  parties  so  incorporatiog,  and  by  taose  rep- 
resenting and  having  autliority  to  act  for  the 
two  existing  compames,  that  all  the  mines  and 
mining  property  of  sach  two  corporations 
should,  upon  its  organization,  be  transferred 
and  conveyed  to  the  new,  or  defendant.  Com- 
pany, and  constitute  its  entire  capital  stock  and 
resources  for  the  prosecution  of  its  enterprise, 
and  he  represented  in  such  organization  by  a 
nominal  capital  atock  of  $2,500,000,  divided 
into  260,000  shares  of  $10  each,  which  should 
all  be  deemed  and  held  as  represented  by  the 
properties  so  conveyed  to  it;  that  60,000  of 
said  shares  should  be  issued  to  the  former  share- 
holders of  each  of  the  two  old  companies,  and 
the  remaining  150,000  shares  belong  to  and 
constitute  the  working  capital  of  the  new  cor- 
poration, and  be  sold  under  its  authority,  and 
on  such  terms  as  it  should  direct;  and  the  pro- 
ceeds of  such  sales  constitute  a  fund  to  pay  off 
the  debts  on  the  properties,  and  develop  the 
mines  thereon,  ana  be  used  generally  in  the 
prosecution  of  the  business  of  the  new  corpo- 
ration, for  the  lieneflt  of  all  its  stockholders. 
That  it  was  never  expected  or  intended  bv 
such  corporation,  or  by  those  to  whom  its  stock 
was  issued,  that  any  subscription  to  the  cafdtal 
Block  of  the  new  Company  should  ever  be 
made,  or  that  any  capital  stock  should  ever  be 
taken,  or  any  capital  subscribed  for  or  paid  In, 
except  by  conveyance  to  it  of  the  mining  prop- 
erties referred  Lo,  and  the  sale  of  the  stuck  re- 
served for  its  workiag  capital  in  open  market 
for  such  sum  as  couid  be  obtained  therefor." 

This  scheme  was  carried  into  efiFect  by  the 
conveyance  to  the  new  or  defendant  corpora- 
tion of  the  proiierties  of  the  two  old  corpora- 
tions, and  the  issue  to  their  stockholders,  ac- 
cording to  their  respective  holdings,  of  100,000 
shares  of  the  slock  of  the  new  Company 
(called  in  the  findings  "Old  Company  Stock' ) 
as  paid-up  stock,  and  by  placing  the  remaining 


era,  otaases  of  shareholdera  or  the  pubUe.  Oook,  | 
Stock  and  Stockholders.  11. 

Such  an  Isgtie  of  stock  might  oonstltute  a  mlsuoe 
of  the  corporate  rights  and  privileges.  In  such  a 
caae  It  is  not  clear  but  that  the  State  might  prooeed 
to  forfeit  the  charter  of  the  corporation.  Holman 
V.  State,  3  West  Bep.  744, 105  Tnd.  689.  See  also  Jer- 
sey City  Gas  Co.  v.  D^ht,  SO  N.  J.  Bq.  242;  Brie  ft 
N.  B.  R.  Co.  V.  Ceaey,  26  Pa.  287-S18. 

When  a  corporation  la  guUty  of  an  ultra  vtre»  act, 
and  such  act  1b  detrimental  to  the  laterests  of  the 
pnbUc,  it  Is  oompeteat  for  the  Attorney-Oeneral  to 
file  an  Information  for  the  purpose  of  enjoining  or 
wtting  aside  such  act.  Ozeea^  Beioe,  Ultra  Vires, 
8(1  od.  708, 709. 

Direeton,  power  to  kK  property  qf  corporation. 

The  directors  of  a  corporation  have  no  right  to 
sell  or  dlsposo  of  Its  movable  property  where  this 
preventetheoontlnuanoeof  their  business.  Balllet 
V.  Brown.  103  Pa.  646.  To  the  same  efteut,  Gray  v. 
New  York  &  V.  Steamship  Co.  6  Thomp.  &  C.  (N.  Y.) 
224.  Butaee  Hutchinson  V.  Green.BWe8t.ltep.884, 
91  Mo.  867;  Cook.  Stock  and  Stockholders,  706. 

A  dlBsentlng  stockholder  may  prevent  the  sale  by 
the  directors,  or  by  a  majority  of  the  stockholdera, 
6L.  R.A. 


150,000  in  charge  of  the  board  of  direotofS,  to 
be  by  them  sold  in  the  open  market  for  such 
price  per  share  (not  less  than  fifty  oraits)  as 
could  be  obtained  therefor.  The  mining  prop- 
erties of  the  two  old  companies  conveyed  to 
the  new  Company  were  not  worth  to  exceed 
$60,000  cost,  and  were  at  the  time  of  thia  scheme 
of  consolidation  considered  and  estimated  as 
of  the  aggregate  value  of  $100,000.  The  new 
and  defendant  Company  aesumed  payment  of 
the  indebtedness  of  the  Minerva  Hlning  Com- 
pany to  tbe  plaintiff,  which  consented  to  a  no- 
vation of  its  debt,  accepting  the  notes  of  the 
defendant  Company  ioplace  of  those  of  the  old 
Minerva  Oomtwny.  This  is  tbe  claim  upon 
which  thia  action  is  brought 

Tbe  court  also  finds  "that  the  payees  in  said 
notes  named,  and  the  general  managing  officer 
of  the  plaintiff,  well  Imew  at  tbe  time  of  tbe 
execution  of  said  notes,  and  of  Uieir  indorse- 
ment and  delivery  to  the  plaintiff,  all  the  facta 
hereinbefore  slat^,  relating  to  the  or^nization 
of  the  defendant  COTporation,  and  tbe  under 
standing  and  plan  of  its  organisation,  and  so 
dealt  with  the  defendant  knowing  such  mat- 
ters, and  were  parties  to  and  interested  in  tbe 
original  scheme  of  the  incorporation  of  the  de- 
fendant Company  as  in  tbe  findings  set  forth." 
This  must  be  construed  as  meaning  that  the 
"general  managing  ofQuer"  referred  to  is  the 
person  who  transacted  the  business  with  the  de- 
fendant ComiKtny  io  taking  these  notes,  and  of 
the  benefit  of  whose  action  in  that  renrd  the 
plaintiff  has  availed  itself.  Notice  to  him  must 
be  deemed  notice  to  the  plaintiff. 

Returning,  now,  to  the  subsequent  manage- 
ment of  tbe  affairs  of  the  derendant  Company, 
the  board  of  directors,  pursuant  to  the  scheme 
of  organization,  offered  for  sale  in  the  open 
market  the  150.000  shares  remaining  in  tbe 
treasury,  as  fully  paid-up  stoch,  and  some  of 
it  was  bought  as  such  by  the  other  defendants 
in  good  faith,  for  a  pnce  exceeding  its  fair 
market  value  (hut  not  exceeding  $1  per  share), 
believing  it  to  be  fully  paid-up  atock.  This  is 
called  in  the  findings  "Treasury  Stock."  The 
holders  of  the  old  company  stock  also  placed 
their  stock  in  tbe  market,  some  of  which  tbe 


I  of  corporate  property  which  b  essential  to  tbe  oon- 
tlnuaooe  of  tbe  business  of  the  corporation,  unlea 
BQOb  sate  1b  made  with  a  view  to  the  dissoluUoa  of 
the  corporation,  or  the  pi^meat  of  the  corporate 
debts.  Smith  v.  New  York  Consol.  Stage  Co.  IB 
Abb.  Fr.  419, 436;  Bobbins  v.  Clay,  83  He.  13S;  Shel- 
don H.  B,  Co.  V.  Elokmeyer  H.  B.  Ca  66  How.  Pr. 
re;  Barclay  v.  QulcksUver  Min.  Co.  9  Abb.  Pr.  N.  S. 
284;  Copeland  v.  Cittzens  Gas  Light  Co.  «1  Barb.  tOt 
Conro  V.  Port  Henry  L  Co.  12  Barb.  ST;  Adrtanoe  t. 
Boome,  62  Barb.  SOS;  Brady  v.  Mayor.  16  Row.  Pr. 
aSti  Middlesex  B.  Co.  v.  Boetoo  &  C.  B.  Co.  116  Maas. 
847;  Dana  t.  Bank  of  U.  S.  6  WstEB  &  8.  247;  Cnion 
Bank  of  Tenn.  v.  EUlcott,  6  Gill  St  J.  (Hd.)  883;  Kean 
T.  JohoBon,  9  N.  J.  Eq.  401.  See  also  Sheldon  H.  B. 
Co.  V.  Biokemeycr  H.  B.  M.  Co.  SO  N.  T.  Mff. 

Such  a  dlBsoluOon  1b  practically  a  fraud  on  tite 
law  and  on  dissenting  stockholders.   It  seeks  to  do 
.  Indirectly  what  cannot  bo  legally  done  dtreoUf. 
Boston  &  P.  B.  Corp.  V.  N.  r.  ft  H.  &  B.  Ca  U  B.  I. 
260. 

If,  however,  the  corporation  to  an  unprotllalile 
and  falling  enterprise,  then  the  sale  of  all  tbe  cor- 
porate property  with  a  view  to  dteoluUon  may  be 
'  made  by  a  majority  of  the  Btookholders.  ^T"*"" 
V.  Lebanon  Valley  B.  Ca  80  Pa. 
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defendants  also  bought,  under  like  circum- 
stances and  in  the  same  belief.  In  March, 
1887,  the  board  of  directors,  pursuant  to  a  res- 
olutton  adopted  1^  them,  .distributed  pro  rata 
aDiongtheiodiTldaal  shareholders  all  the  stock 
TeroaiDinfF  unsold  in  the  treasury.  Of  this  the 
indlvidu^  defendants  received  ibeir  respective 
shares,  for  wbtcb  they  paid  nothing.  This  is 
called  tn  the  findings  "Prorate  Stock."  The 
court  also  finds  that  none  of  such  defendants 
ever  contracted,  promised  or  in  any  manner 
agreed  or  intended  to  contract,  promise  or  agree, 
to  pay,  on  a(Xount  of  such  stock,  any  other  or 
dtSereot  or  greater  sum  or  consideration,  un- 
1^  the  law  would  impose  or  imply  such  prom- 
ine,  contract  or  agreement  from  the  foregoing 
facts.  The  holdings  of  thedefendants  consist, 
in  part,  of  old-company  slock,  in  part  of  treas- 
ury stock  and  in  part  of  prorate  stock. 

The  coQteation  of  the  plaintiff  is  that  the  de- 
fendant ahaieholdera  are  individually  liable,  as 
for  unpaid  stock  subscriptioos,  for  amounts 
equal  to  the  amount  of  their  stock,  less  the 
value  of  what  they  have  actually  paid  therefor, 
viz. ,  $0  per  share  on  the  old  company  and  treas- 
ury stock,  for  which  they  paid  in  value  only 
$1  per  share,  aad  $10  per  share  on  the  prorate 
stock,  for  which  they  paid  nothing.  If  these 
stockholders  were  indebted  to  the  corporation 
for  unpaid  installments  on  stock,  this  debt 
would  be  an  asset  of  the  corporation  which,  in 
case  ft  became  insolvent,  any  creditor  might 
always  enforce  for  the  purpose  of  satisfying 
his  claim.  But  it  is  very  clear  from  the  facts 
that  the  defendant  Company  has  no  claim 
against  the  defendant  atockholders.  They  owe 
it  nothing.  As  between  them  and  it,  the  ar- 
rangement by  which  this  stock  was  issued  and 
sold  or  given  away,  as  fully  paid  stock,  is  en- 
tirely valid.  But  the  plaintiff  bases  its  claim 
upon  the  familiar  doctrine  that  the  capital  stock 
of  a  corporation  is  a  trust  fund  for  the  benefit 
of  its  creditors,  and  that,  !f  shares  are  not  in 
fact  paid  up,  an  arrangement  between  the  cor- 
porMion  and  the  shareholders,  that  they  shall 
be  deemed  paid  up,  although  valid  between  the 
company  and  the  stockholder,  will  be  inefEect- 
ual  as  to  creditors,  and  that  equity  will  hold 
the  shareholder  liable  for  the  amount  not  in 
fact  paid  on  his  stock,  to  the  extent  necessary 
to  satisfy  the  demands  of  creditors.  Wc  waive 
consideration  of  the  qnestfon  (which  may,  at 
least,  admit  of  doubt)  whether  plaintiff's  com- 
plaint is  su£ScIent  to  entitle  it  to  such  relief. 
See  Phetan  v.  Hazard,  5  Dill.  45;  Cook,  Stock 
and  Stockholders,  8  47;  SeovHU  v.  T/iayer,  105 
V.  8. 148  [26  L.  ed.  968]. 

The  general  proposition  advanced  by  plaintiff 
cannot'  be  controverted,  but  the  principle  upon 
which  this  trust  in  favor  of  creditors  rests  and 
Is  administered  must  not  be  overlooked.  The 
whole  doctrine  that  the  capital  stock  of  corpo- 
rations is  a  trust  fund  for  the  payment  of  cred- 
itors rests  upon  the  equitable  consideration  that 
the  distribution  of  the  capital  amon^  stockhold- 
ers without  making  adequate  provision  for  the 
payment  of  debts,  or  the  issue  of  fictitiously 
paid-up  stock,  Is  a  fraud  upon  creditors  who 
contract  with  the  corporation  in  reliance  upon 
its  capital  remaining  intact,  or  in  reliance  upon 
the  professed  capital  having  been  in  fact  paid 
up  in  full.  But  when  the  reason  for  the  rule 
does  not  exist  the  rule  itself  ceases  to  apply. 

6  1.  R  A. 


This  trust  does  not  arise  absolutely  in  every 
case,  in  favor  of  every  and  any  creditor.  It  is 
not  true,  and  no  case  can  be  found  which  holds, 
that  it  is  in  the  powerofacredttor  in  every  and 
all  caaea,  as  a  matter  of  right,  to  institute  an 
inquiry  aa  to  the  value  or  amount  of  the  con- 
sideration given  for  stock  issued  as  fully  paid 
up,  any  more  than  than  it  would  be  his  right, 
in  any  and  every  case,  to  inquire  into  the  dis- 
tribution of  the  Capital  among  the  shareholders. 
It  is  only  those  creditors  who  can  fairly  allege 
that  they  have  relied,  or  whom  th^  law  pre- 
sumes to  have  relied,  upon  the  amount  of  cap- 
ital stock  of  the  company,  wbo  have  a  right 
to  make  such  inquiry,  or  in  whose  favor  equity 
will  impress  a  trust  upon  the  subscription  to 
IhestocK,  and  set  aside  a  fictitious  arrangement  . 
for  its  payment.  For  example,  to  distribute  the 
capital  among  the  sbi^eholdera  without  provis- 
ion for  paying  corporate  debts  would  be  a 
fraud  on  enstinff  creditors,  as  well  as  on  such 
subsequent  creditors  aa  deal  with  the  corpora- 
tion in  reliance  upon  the  assumption  that  its 
professed  capital  remains  intact. 

An  illustration  of  this  kind  is  to  be  found  in 
the  very  first  case  in  which  what  Is  now  called 
the  "American  doctrine"  was  announced  hy 
Justice  Storv.  We  refer  to  the  case  of  Worn 
V.  Bummer,  8  Mason,  811,  where  a  banking 
association  distributed  three  fourths  of  its  cap- 
ital among  its  shareholders  without  providing 
for  the  payment  of  bill-holders,  and  the  court 
impressed  a  trust  in  their  favor  upon  the  capi- 
tal in  the  bands  of  the  shareholders.  So,  again, 
where  corporations  have  organized  and  enga^d 
in  business  with  a  certain  amount  of  ostennble 
and  professed  paid-up  C4ipital,  but  which  was 
not  in  fact  paid  in,  there  are  numerous  cases 
in  which  the  courts  have  set  aside  the  arrange- 
ment by  which  the  stock  was  called  "paid  up," 
and  impressed  a  trust  upon  the  subscription  of 
the  shareholder  in  favor  of  subsequent  creditors 
who  relied  upon,  or  whom  the  law  would  pre- 
sume to  have  relied  upon,  the  apparent  and 

f)rofessed  amount  of  capital.  To  this  class  be- 
ong  many  of  the  cases  cited  by  plaintiff;  as, 
for  example,  Sawyer  v.  Hoag,  84  U.  8. 17  Wall. 
610  [31  L.  ed.  7811;  Wetkeriee  T.  Baker,  8S  N. 
J.  Eq.  501. 

While  the  courts  have  not  always  had  occa- 
sion to  state  the  limitations  upon  the  doctrine 
that  "the  capital  is  a  trust  fund  for  the  benefit 
of  creditors,"  yet  we  think  that  it  will  be  found 
that  in  every  case  where  they  have  impressed 
a  trust  upon  the  subscription  of  the  sharehold- 
ers it  has  been  in  favor  of  creditors  becoming 
such  afterwards,  and  hence  fairly  to  be  pre- 
sumed as  relying  upon  the  amount  of  capital 
which  the  company  was  represented  aa  having. 
We  are  referred  to  none,  and  have  found  none, 
where  any  such  trust  has  been  enforced  in  fa- 
vor of  creditors  who  have  dealt  with  the  cor- 
poration with  full  knowledge  of  the  facts.  The 
reason  is  apparent,  for  in  such  cases  no  fraud, 
actual  or  constructive,  has  been  committed  on 
such  creditors. 

If  a  corporation  issued  new  shares  after  the 
claim  of  a  creditor  arose,  it  is  clear  that  the  lat- 
ter could  not  have  dealt  with  the  company  on 
the  faith  of  any  Capital  represented  by  them. 
Whatever  was  contributed  as  capital  in  respect 
of  the  new  shares  was  a  clear  gain  to  the  cred- 
itor's security.  So,  too,  if  a  party  deals  with  a 
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c<»^ration  with  full  knowledge  of  the  fact  that 
itB  nominal  paid-up  capital  has  Dot  in  fact  been 
paid  for  in  money  or  property  to  the  full 
amoont  of  its  par  value,  be  deals  solely  on  the  I 
faith  of  what  has  been  actually  paid  in,  and 
has  DO  equitable  lighi  to  insist  on  the  coDtribu- 
tioD  of  a  greater  amount  of  capital  by  tbc  sbare- 
boldera  Ib&D  tbc  corporation  itself  could  claim 
as  part  ttf  its  assets.  Coit  v.  A'orth  Carolina 
Gold  Amalgamating  Co.  14 Fed.  Kcp.  18,  8.  C. 
119  U.  8.  84S  \^  L.  ed.  420]. 

This  doctriae  with  respect  to  trusts  has  no 
applicatioD  to  a  case  where  a  partv,  like  the 
plaintiff,  was  cognizaot  of  the  whole  arrange- 
ment under  which  the  stock  of  the  defendant 
Company  was  issued,  and  of  what  was  paid  or 
intended  to  be  paid  for  it,  and  who  accepted  a 
novation  of  its  debt  with  full  knowledge  of 
these  facte,  and  received  as  great  or  greater  se- 
curity for  it  than  it  had  before.  To  bold  other- 
wise iwould  be  to  perpetrate  a  fraud  oo  the 
stockholders,  and  not  on  the  creditors.  These 
views  eflecually  dispose  of  the  question  of  the 


liability  of  the  defendants,  at  least  on  account 
of  their  old  comiwny  and  treasury  stock.  We 
think  it  also  logically  follows  from  what  we 
I  have  said  that  the  defendants  are  not  liaUe  to 
tbe  plaintiff  upou  tbeir  "prorate"  stock  as  for 
unpaid  stock  subscriptions.  This  stock  bad  nnt 
been  issued  when  plaintiff's  debt  was  contract- 
ed. It  could  notbavc  dealt  witli  tbe  Company 
on  tbe  faith  of  any  capital  represented  by  these 
shares.  In  fact,  ft  knew  that  do  such  capital 
bad  been  paid  in,  unless  the  mining  properties 
of  the  two  old  Companies  can  be  conddoed  as 
represented  in  part  by  them;  and  the  value  of 
these  properties  remained  the  same,  and  they 
were  equally  available  to  creditors  whether 
represented  by  100,000  shares  or  250,000  shares 
of  stock.  Under  such  circumstances,  the 
plaintiff  has  no  equitable  right  to  insist  on  the 
contribution  of  a  greater  amount  of  capital  by 
tbe  holders  of  these  shares  than  the  corpofation 
itself  could  insist  on.  3  Morawets,  Priv.  Corp. 
§§  882,  »88. 
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Malcom  SILLAR8 
r. 

Perry  COLLIER. 

C— .MssB— ■■) 

1.  No  aTerment  of  apodal  damag;ea  ia 
neoeaaar^  In  ao  action  to  recover  damajresfor 
Blander  consisting  of  defamatory  words  spoken 
(Mt  plaintm  vith  reference  to  bis  ofllolal  position 
as  member  of  the  State  Legislature. 

S.  WUle  apoken  words  in  order  to  be  de- 
famatory of  one  in  respect  to  his  public  office 
need  not  Import  a  charge  of  crime,  yet  they  must 
go  at  least  so  far  as  to  Impute  to  him  some  ioca- 
paoi^  or  lack  of  duo  quallflcaUoa  to  flU  the  posl- 
tlOD,  or  some  positive  past  misconduct  w^bloh  will 
Injuriously  affect  Idm  in  It,  or  the  holding  of 
prinoiplOB  wbiofa  are  bosUle  to  tbe  maintenance 
of  tlw  govemmenL 

8.  The  eapieaalQu  of  an  o^bUmi  th&t  a 
certain  person,  as  a  memlier  of  the  Legislature,  is 
corrupt  in  his  heart  and  mig'ht  be  induced  to 
otiange  his  coune  from  improper  motives  and  in- 
ducemeots,  is  not  actionable  without  averment 
and  proof  of  speolai  damages. 

4*  Tba  old  docrtrlns  of  aoaadalnm  asas- 
natum  has  never  been  adopted  In  JIaaaaobuseus 
as  a  spedsl  remedy. 

(PehruarySB,  isoai 


Note.— Slonder;  critutem  of  public  o^icer.  not 
actlonatilc. 

No  criticism  of  a  person  holding  a  public  office  in 
litwlous  uuless  it  Is  malicious.  Uarle  v.  Catberall, 
14  L.  T.  N.  S.  801;  Crane  v.  The  Boeton.Ad  vertlser, 
18  l{eport«^r,  650;  Rowand  v.  DeCamp.  96  Pa.  193. 

It  la  only  when  the  character  of  the  publication 
ia  maUcloua,  and  its  tendency  Is  to  degrade  and  ex- 
cite to  revenge,  that  it  la  condemned  by  the  law, 
and  BUttJects  tbe  pubtislicr  to  prosecution,  Tappan 
V.  Wilson,  7  Obh),  KB. 

Id  Pennsylvania,  immunity  from  prosecution  by 
Indiotment  Is  provided  for  by  statute,  on  Investl- 
gatlDg  the  official  conduct  of  publlo  offloera,  etc 
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APPEAL  by  plaintiff  from  a  judgment  of 
tlie  Superior  Court  for  Essex  County  sus- 
taining a  demurrer  to  the  declaration  in  an  ac- 
tion to  recover  damages  for  an  alleged  slander. 

The  amended  declaration  in  this  case  charged 
in  substance  that  defendant  publicly,  falsely 
and  maliciously  accused  tbe  plaintiff  of  cor- 
ruptly accepting  a  gift  and  gratuity,  with  an 
understandmg  that  his  vote,  opinion  and  judg- 
ment should  be  given  in  support  of  a  bill  to  in- 
corporate the  Town  of  Beverly  Farms,  a  ques- 
tion then  depending  iu  the  Massachusetts  House 
of  Representatives  whereof  said  Billars  was 
then  H  member,  by  words  spoken  of  the  plain- 
tiff substantially  as  follows,  to  wit:  "I  am 
sorry  tbat  the  representative  from  this  district 
(meaning  the  plaintiff,  who  was  tbe  only  rep- 
rcsentatwe  from  said  district)  has  bad  a  change 
of  heart.  Sometimes  (slapping  his  hand  ap«)n 
bis  pocket)  a  change  of  heart  comes  from  the 
jKKket."  That  many  citizens  of  the  Town  of 
Beverly,  including  the  dcfendant.being  exasper- 
ated by  tbe  independent  ix>sitiou  of  plaintiS.had 
habitually  charged  him  with  acting  from  cor- 
rupt motive  in  the  discbarge  of  a  public  duty, 
and  were  disappointed  in  their  expectation  ibat 
hewould  favor  their  interests;  and  thattbe  words 
"  Sometimes  a  change  of  heart  comes  from  the 


(Commonwealth  v.  Odell.  8  Pitteb.  L.  J.  418);  but 
private  chamcter  Is  not  to  be  attacked.  Rearlckv. 
Wilcox,  81  nL  77 ;  Townsbend,  Slander  and  UbeU 
4thed.437et8ea. 

It  ia  not  permitted  to  publish  of  a  puUle  officer 
t  hat  he  is  unfit  for  bis  office  (Broadtxmt  v.  Small,  t 
Vic.  L.  Rep.  121);  or  a  charge  of  having  reoeivod  a 
brltw  (Hamilton  v.  Bno,  81  N.  Y.  116;  Hand  v.  Vin- 
ton, 88N.  J.  L.  l£S);orof  gross  Incapaolty  and  Ig- 
norance. Bplorlog  V.  Andrac,  45  Wis.  880. 

To  excuae  an  a^perslve  attack  upon  tbe  charac- 
ter and  motive  of  an  officer  tbe  truth  of  the  utter- 
ances must  be  shown.  Hamilton  v.  Eoo,  81  N.  T. 

lie. 
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pocket"  were  inteDded  to  express  that  the  plain- 
tiff (originally  supposed  to  be  opposed  to  this 
scheme  for  the  division  of  tbe  Town  of  Bever- 
ly) had  changed  his  original  views,  not  in  the 
exercise  of  honest  judgment,  but  from  corrupt 
conaideratioDS  eithier  of  money  and  Talnable 
ihiogs  actually  paid,  or  of  promisas  and  in- 
ducements of  future  favor  aod  personal  ad- 
vantage to  be  expected,  under  an  agreement 
and  with  an  understanding  that  bis  vote  and 
legislative  influence  should  be  corruptly  be- 
stowed agaiust  the  dignity  of-  tbe  Common- 
wealth and  contrary  to  Uie  form  of  tbe  statute 
in  such  case  made  and  provided. 

That  these  words  were  spoken  before  a  fully 
attended  meeting  of  the  inhabitants  of  the  Town 
of  Danvers,  duly  warned,  according  to  law,  to 
consult  upon  town  affairs,  tbe  defendant  not 
being  a  citizen  of  said  town,  but  one  wbo  im- 
pertinently intruded  himself  upon  the  deliber- 
ations of  tbe  qualified  voters,  and  falselv  and 
maliciously  uttered  and  spoke  the  scandalous 
words. 

The  plaintiff  further  says  that  it  is  for  the 
interest  and  true  dignity  of  the  Commonwealth 
that  the  scandal  of  magnates  shall  not  be  per- 
mitted, and  that  public  officers  and  legislators 
shall  not  be  waotonty  and  unjustly  assailed  for 
the  faithful  performance  of  high  trusts. 

Defendant  demurred  to  the  amended  deelara- 
tiou,  aod,  tbe  demurrer  having  been  sustained 
and  judgment  entered  for  defendant,  plaintiff 
took  this  appeal. 

Mt.  Stephen  B.  Phillips,  for  appellant: 

The  words  spoken  are  slanderous  and  action- 
able because  (1)  they  charge  a  state  prison  of- 
fense (Pub.  Btat.  chap,  m,  glO);  (3)  they  were 
spoken  of  a  representative  to  general  court,  in 
connection  with  his  office. 

Chaddoek  v.  Brigga,  18  Mass.  352;  Biotg  y. 
Tobei/,  3  Pick.  828;  Miller  v.  Parinh,  8  Pick. 
885;  Brown  v.  A'iekerson,  5  Gray,  1. 

In  regard  to  a  certain  class  of  high  and  hon- 
orable offices,  the  commoo  law  recognizes  so 
large  a  public  interest  in  the  good  name  of  the 
incumbent  that  the  party  slandered  may  main- 
tain an  action  in  bis  own  name.  This  is  the 
theory  of  tbe  offense  of  teandalum  Tnagnatum. 

When  the  slander  assumes  that  the  plaintiff 
held  such  high  office,  proof  of  tbe  words  is  suf- 
ficient. 

3  Siarkie,  Blander,  p.  14,  note  p. 

Id  all  such  cases  of  dander,  it  is  not  necessary 
to  allege  or  prove  special  damage. 

AUenY.  mtman,  13 Pick.  101. 

Mmrt.  H.  F.  Hurlbnrt  and  O.  W.  Quill, 
for  appellee: 

The  words  "  Sometimes  a  change  of  heart 
comes  from  tbe  pocket,"  if  taken  in  connection 
with  the  other  allegaUon  of  the  declaration,  are 
not  of  themselves  actionable  per  se,  because  in 
themselves,  taken  by  themselves,  as  thuy  must 
be  in  order  to  be  actionable  per  se,  ihey  do  not 
accuse  tbe  defendant  of  committing  any  crime. 

See  Blott  v.  Todey,  %  Pick.  838;  Stevenson  v. 
Bayden,  2  Mass.  406;  Oditynu  v.  Baeon,  6  Cush. 
185. 

By  the  ordinary  meaning  and  under  the  in- 
trinsic force  of  the  langua^  used,  it  cannot  be 
said  that  those  words  can  impute  a  crime;  and 
such  meaning  under  an  intrinsic  force  of  lan- 
guage is  a  question  for  the  court. 

Carter  v.  Aridnw,  16  Pick.  1;  DunjuU  v. 
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Make,  11  Met  551,  553;  Barrows  v.  Bell,  7 
Gray,  301. 

In  order  for  words  to  be  actionable  per  ae 
there  must  be  a  direct  charge  of  a  crime. 

Goodrich  v.  Davis,  11  Met.  473. 

If  the  words  are  not  actionable  per  ae,  plain- 
tiff mun  allege  and  prove  special  damage. 

Odgers,  Libel  ancf  Slander,  p.  2.  See  Oood- 
rich  V.  Hooper,  97  Uass.  1;  Farnsaorth  t. 
Storra,  5  Cush.  412. 

The  words  as  spoken  by  the  defendant  do  not 
impute  a  crime. 

TeMtettav.  Qooding,  9  Gray,  254. 

If  the  language  used  does  not  charge  the 
commission  of  a  crime,  tbe  innuendoes  will  not 
aid  tbe  pleader. 

See  Snell  v.  Snow,  18  Met.  378;  Garter  v. 
Andreics,  16  Pick.  1-9;  Adams  v.  SioTig.  181 
Mass.  438;  ror/cv.  Johnson.  116  Mass.  482,  604; 
Blosa  V.  Toftcy,  3  Pick.  830-338;  Barkam  v. 
NetliersaU,  Telv.  22;  Joannes  v.  Btirt,  6  Allen, 
236;  Ooodrieh  v.  Baoper,  97  Mass.  18. 

Those  who  fill  "a  public  position  must  not 
be  too  thin-skinned  fn  reference  to  comments 
made  upon  them." 

Odgers,  Libel  and  Slander,  No.  18,  from  3d 
Eng.  ed.  p.  33.  See  ISeymovr  v.  Butterworth, 
8  Post.  &  F.  876;  KeUyy.  Sherlock,  L.  R  1  Q. 
B.  689,  86  L.  J.  Q.  B.  209, 12  Jur.  N.  S.  987; 
Onaim  v.  fforn*.  8  Wila.  177,  2  W.  Bl.  760; 
Mayrant  v.  IHduirdaon,  1  Kott  &  McC.  847; 
ffagg  V.  DoTTYth,  2  Port.  (Ala.)  212. 

C.  Allen,       delivered  the  opinion  of  the 

court; 

We  are  ready  to  assume  in  favor  of  the  plain- 
tiff that  bv  the  declaration  it  is  intended  to 
aver  that  he  was  a  member  of  the  House  of 
Representatives,  and  that  the  words  set  forth 
were  spoken  of  him  with  reference  to  his  offi- 
cial position.  This  being  so,  no  averment  of 
special  damages  was  necessary,  provided  the 
words  are  defamatory,  and  to  make  them  de- 
famatory it  is  not  necessary  that  they  should 
import  toe  charge  of  crime.  It  would  be  suf- 
flcient  If  they  imported  such  misconduct  as 
would  expose  him  to  expulsion,  or  even  to  cen- 
sure from  the  House;  and  we  are  incHned  to 
think  also  that  it  would  be  sufficient  if  they 
imported  such  conduct  as  would,  by  tbe  gen- 
eral sense  of  tbe  community,  be  deemed  im- 
moral or  discreditable  in  suchja  way  as  clearly 
to  impair  his  influence  and  lessen  his  position 
and  standing  as  a  public  man,  and  thus  to  af- 
fect hfm  injuriously  as  a  member  of  the  Leg- 
islature. But  in  applying  this  last  suggestion, 
it  is  obvious  that  some  caution  is  necessary, 
since  freedom  of  speech  and  of  tbe  press  is 
guaranteed  by  the  Constitution  (U.  S.  Const, 
Ist.  Amend. ;  Mass.  Const,  arts.  16,  19;  Dec.  of 
Higbts);  and  "entire  freedom  of  discussion  in 
respect  to  the  character  and  conduct  of  public 
men  is  deemed  essential  to  the  judicious  exer- 
cise of  tbe  right  of  suffrage,  and  of  that  con- 
trol over  their  rulers  which  resides  in  tbe  free 
people  of  the  United  Slates."   Kent,  Com.  17. 

Bearing  this  in  mind,  it  is  not  unreasonable 
to  hold  that,  in  order  to  be  defamatory  of  one 
in  respect  to  his  public  office,  the  spoken  words 
must  go  at  least  bo  far  as  to  Impute  to  him 
some  iDcapacity  or  lack  of  due  qualiflcadon  to 
fill  tbe  position,  or  some  positive  past  miscon- 
duct which  will  in jnrtously  affect  Um  in  it,  or 
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the  holdiog  of  priDciples  wbich  are  bostite  to 
the  maintenaDce  of  the  goTeroment.  liOokiDg 
at  the  words  set  forth  Id  the  plaiotiifa  declara- 
tion. In  Uie  light  of  the  intrinsic  facts  which  he 
•vers,  we  do  not  find  them  fairly  capable  of 
the  meaniog  wbich  the  plaintiff  ascribes  to 
them,  or  of  any  meaning  wbich  is  defamatory 
within  the  sense  above  expressed.   We  are  not 
to  travel  into  the  region  of  conjecture,  but 
must  confine  ourselves  to  the  words  themselves, 
with  the  other  facta  coDtained  in  the  d'eciara- 
tioQ.   There  Is  in  them  no  anggestion  that  the 
plaintifir  has  changed  his  vote,  or  that  he  has 
voted  at  all  upon  the  question  of  the  division 
of  the  Town  of  Beverly,  or  made  any  speech 
in  the  Legislature  or  eisewhere,  or  t^en  any 
public  action,  or  solicited  any  other  member  of 
the  Legl^ture  to  favor  a  particular  side,  or, 
in  short,  that  he  has  done  anything  whatever 
by  way  of  action  or  of  promise  of  action  in 
support  of  the  measure  for  dividing  the  town. 
The  whole  charge  in  relation  to  his  change  of 
heart  relates  merely  to  what  was  in  his 
heart — that  is,  to  what  he  was  capable  of  do- 
ing, or  at  most  to  what  he  had  a  purpose  of  do- 
ing In  the  future.   And  the  stalement  that 
"sometimes  the  change  of  heart  comes  from 
the  pocket"  does  not.  when  fairly  considered, 
import  that  the  plaintiCTs  change  of  heart  had 
come  from  any  actual  bribery  or  pecuniary  in- 
ducements already  received,  or,  indeed,  any- 
thing further  than  that  in  the  speaker's  opinion 
the  plaintiff  would  change  his  conduct  on  ac- 
count of  an  expectation  of  a  fatnre  pecuniary 
benefit  to  himself.   The  words  do  not  fairly 
implv  any  ac^t  fact  which  has  happened  at 
the  time  of  speaking  them,  and  which  involves 
corniptton  on  plaintiff's  part,  but  only  at  roost 
that  in  the  speaker's  opinion  the  plaintiff  is 
corrupt  in  his  heart,  and  open  to  pecuniary  in- 
ducements.  To  get  out  of  them  anything  be- 
yond this,  one  must  travel  beyond  the  words 
themselves  and  the  facts  set  out  in  the  declara- 
tion. 

The  expression  of*  the  defendant's  opinion 
that  the  plaintiff  as  a  member  of  the  Legisla- 
ture is  of  such  a  disposition,  wavering  in  mind, 
and  open  to  change  his  ootuse  from  Impropa* 


motives  and  inducements,  is  not  actiooaUe 
without  averment  and  proof  of  special  dam- 
ages. It  Is  one  of  the  infeUcities  of  pablic  life 
that  a  public  ofBcer  is  thus  exposed  to  critical, 
and  often  to  unjust,  comments;  but  these,  un- 
less they  pass  the  bounds  of  what  the  law  will 
tolerate,  must  be  borne  for  tbe  sake  of  main- 
taining free  speech. 

In  toe  various  cases  which  have  been  dted 
to  us,  or  wbich  have  come  under  our  observa- 
tion, where,  under  sudi  drcumstances,  actions 
have  been  maintained,  tbe  words  have  been 
considered  to  contain  a  charge  of  pcMitive  mis- 
conduct. Such,  for  instance,  were  WiUoH  v. 
Noonan,  33  Wis.  105;  Bnoen  v.  Duboia,  17 
Wend.  68,  and  ZAttl^n  t.  Qr«eUg,  18  Abb. 
Pr.  41. 

But  where  the  words  spoken  have  simply 
amounted  to  the  opinion  of  the  speaker,  how- 
ever stronely  expressed,  as  to  the  disposition 
of  the  public  officer,  the  actions  have  l>een  held 
not  to  be  maintainable.  OtiHtno  v.  fforite,  3 
Wils.  177;  Bbgff  v.  Sorrah,  2  Port.  (Ala.)  812. 

In  like  manner,  words  conveying  a  suspicion 
that  a  person,  not  a  publicofflcer,  has  commit- 
ted a  crime,  are  not  actionable.  SimnutM  v. 
mtehea,  L.  R.  6  App.  Cas.  156. 

The  plaintiff  further  avers  in  his  declaration 
that  it  IS  for  the  interest  and  true  dignity  of 
the  Commonwealth  that  the  scandal  of  mag- 
nates shall  not  be  permitted,  and  relies  on  the 
old  doctrine  of  acandaium  moffnatnm  to  sup- 
port his  declaration. 

Kr.  Odgers,  la  tats  watk  on  Ubet  and  Slan- 
der, says  that  he  believes  no  such  action  has 
been  brought  [In  England]  since  1710. 

In  Townsbend  on  Slander  it  Is  said  that  acan- 
daium magnatum  is  not  known  in  the  United 
States.   S  187. 

In  Hogg  v.  Dorrah,  supra,  the  plaintiff's  coun- 
sel expressly  disclaimed  relying  upon  this  doc- 
trine. The  plaintiff  has  cited  no  decision  or 
text-book  to  support  his  contention  that  this 
special  remedy  exists  In  this  countir,  and  we 
are  of  the  opinion  that  It  has  never  been  adcpt- 
ed  in  Massachusetts.  Bee  also  Renea  r.  Winn. 
97  N.  C.  246. 


INDIANA  SUPREME  COURT. 


Margaret  RAMSEY,  Appt., 
e. 

John  L.  RAMSEY. 

(.  IiKt  > 

1.  The  rL|ht  to  ttw  cnutodx  mad  Mrrloe 
of  a  iThlin,  and  tbe  obligation  to  support  and 


Noxs.— OuatoiMraml  support  of  cAfld  In  ease  of  (K-  | 

oorce. 

Tbe  court  of  ohanoerj  may  transfer  tbe  custody 
of  children  from  tbe  father  to  tbe  mother  after  a 
decree  of  divorce  between  them.  Cowls  v.  Cowls, 
8IU.4HI. 

It  has  plenaiT  JurlsdlotloQ  over  the  p«sona  and 
esUitoa  of  infanta.  Grnttan  t.  GzaUan,  18  IIL 171; 
Lrnch  V.  Botan,  WBl.  19;  Hartmann  v.  Hartmana, 

69  lU.  104. 

The  superior  rfffht  of  the  father  to  the  oustody  of 
6L.R.  A. 


educate  It,  are  reclprooal  rifthts  and  obUgatkm. 
unless  otherwise  fixed  by  Judicial  decree. 

8.  A  divorced  wliiB  who  vtilnntarily  r©- 
talna  the  enatodx  of  a  cbUd  bom  after  the 
divorce  was  ffranted,  and  maintains  and  lUpportB 
the  child  without  any  request  from  the  father,  or 
say  refusal  on  his  part  to  suppwt  It,  or  anrthlsg 
tending  to  show  Us  purpose  to  alxuidon  It,  oan- 


hle  child  may  be  forfeited  by  abuse,  or  orueltj  or 
misconduct,  or  lout  by  reason  of  hia  bad  character 
andotmduoL  In  which  ooae  a  court  of  competent 
Jurlsdictlonlmay  interfere.  and,if  the  w«lfareof  tali 
children  requires  It,  the  custody  and  control  of 
them  may  bo  trlven  to  the  mnther  or  some  other 
person.  People  v.  Ueroeln,  3  HUl,  899,  88  Am.  Dea 
«U:  Bently  v.  Terry,  fi9  Oa.  SKi,  27  Am.  Rep.  W; 
McKlm  V.  McKim.  IS  R.  1. 462. 84  Am.  Sep.  894: 
Bort,  25  Kan.  808, 87  Am.  Rep.  ii86;  H<dneraan*B  A]9- 
98  Pa.  lU, «  Am.  Bep.  88^  Field,  Law  of  Influits.  81 
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not  mafntaln  aa  action  against  Urn  to  Teaover 
oompensatloD  for  such  Buppoit. 
3.  An  a^Jndleatlon  aettUng  fhe  rights 
of  parties  M  they  exist  at  the  time  of  di- 
vorce, and  8lviDff  alimony  to  the  wife,  does  not 
affect  Uieir  ilichtB  so  far  aa  eonoenu  the  ouatody 
or  support  of  a  child  then  nnlxim. 

(December  10, 1889.) 

APPEAL  hv  plaintiff  from  a  judgment  of 
the  Clrcmt  Court  for  Pos^  Coualy  in  fa- 
vor of  defendant  in  an  action  to  recover  com- 
pensation for  support  rendered  to  his  minor 
<;hild.  4pnned. 

The  case  sufficientlj  appears  in  the  opinion. 
Mr.  Ernest  Dale  Owen,  for  appellant. 
Meaan.  E.  M.  Spaneer,  Alvin  P.  Horejr 
and  O.  V.  Mensirs  for  appdlee. 

Mitchell*  Oh.  J.,  dellvned  tbe  opinion  of 

the  court: 

The  judgment  from  which  this  appeal  is 
prosecuted  was  entered  against  the  plaintifE  be- 
low upon  substantially  the  foUowiDg  facts, 
which  appear  in  the  pleadings:  Margaret  Ram- 
sey, having  bean  Uieretofore  lawfully  jmned 
in  marriage  with  John  L.  Ramsey,  obtained  a 
divorce  from  him  at  the  March  Term  of  the 
Posey  Circuit  Court,  in  1878.  She  was  preg- 
nant at  the  time  with  a  child,  begotten  by  her 
husband  in  wedlock,  which  was  bom  shortly 
after  tbe  decree  dissolving  her  marriage  with 
the  defendant  was  pronounced.  As  a  part  of 
tlie  decree  the  wife  was  awarded  $800  as  ali- 
mony, but.  nolwithstan^g  the  fact  of  her 

Sregoancy  was  averred  in  the  complaint  for 
ivorce,  there  was  no  order  concerning  the 
future  custody  or  support  of  the  expectant 
child.  Living  apart  from  her  former  husband, 
and  possessed  of  no  means  of  support  except 
her  earnings,  the  divorced  wife  assumed  the 
custody  of.  and  furnished  the  necessary  sup- 
port for,  tiie  child,  without  any  request  or 
promise  from  the  father,  who  was  possessed  of 
sufficient  means  for  its  support  and  education. 
Having  thus  supported  the  child  uutil  it  was 
nine  years  old,  she  iostituted  this  suit  against 
the  father  to  recover  for  the  maintenance  and 
support  of  his  child. 

The  qnestion  is  whether,  upon  the  facta 
stated,  a  recovery  should  have  been  allowed. 
The  argument  in  favor  of  a  reversal  is  predi- 
cated  upon  the  proposition  "that  a  father  is 
bound  for  the  necessaries  furnished  bis  minor 
child,  and  is  bound  to  whomsoever  shall  keep 
and  maintain  his  child  during  the  first  years  of 
life,  when  it  is  helpless  to  provide  for  itself." 
As  sustaining  this  proposition  the  following 
decisions  are  relied  on:  Haa»e  v.  Boehn^eid, 
6  Ind.  66;  WaUaee  v.  EUit,  42  Ind.  682;  Kintey 
V.  State.  98  Ind.  851. 
Two  of  the  cases  cited  hold,  in  effect,  that  a 


father  who  is  guardian  of  his  minor  child  will 
not  be  allowed  to  assert  a  claim  against  tbe  es- 
tate of  his  ward  for  its  support,  unless  it  is  af- 
flrmativelv  shown  that  he  was  unable  to  fur- 
nish suitable  support  and  education  out  of  his  ' 
owD  private  means.  As  a  reason  for  the  ruling 
in  those  coses.  It  is  said  that,  by  the  common 
law,  it  Is  made  the  duty  of  parents  to  support 
their  minor  children,  at  leaatwhilethOT  are  in- 
capable of  supporting  themselves.  The  cor- 
rectness of  the  ruling  in  the  cases  cited  cannot 
be  doubted.  In  tbe  other  case  nothing  more 
is  decided  than  that  a  father  who  is  ready,  able 
and  willing  to  support  his  minor  children  at 
home  cannot  be  held  liable  to  another  who, 
without  his  assent,  supports  them  abroad. 
This  decision  affords  scant  support  to  the  ap- 
pellant's position.  While  it  is  true  beyond  any 
questioD  that  the  commoo  law  eojoins  upon 
parents  the  Anij  of  protecting,  educating  and 
maintainiug  their  children,  it  is  also  true  that, 
in  the  absence  of  statutes,  the  common  law 
never  afforded  any  means  of  enforcing  this 
obligation. 

In  the  language  of  Lord  Bldon,  in  WeUetley 
V.  Duke  of  BeaitfoH,  3  Kuss.  &-28:  "The 
courts  of  law  can  enfonw  the  righis  of  tbe 
father,  but  they  are  not  equal  to  the  oflSce  of 
eoforcing  the  duties  of  the  father."  The  duty 
of  the  father  to  protect,  educate  and  support 
his  tender  infant  child,  for  wbose  being  he  is 
responsible,  is  not  only  a  plain  precept  of  uni- 
versal law  and  Datura!  justice,  but  is  enjoined 
by  the  positive  teacblugs  -of  the  Christian  re- 
ligioD. 

However  clear  and  Imperative  the  duty,  or 
sacred  the  obligation,  of  parental  support,  it  is 
open  to  serious  consideration  whether  it  does 
not  fall  within  that  class  of  imperfect  obliga- 
tions or  moral  duties,  the  enforcement  of 
which,  according  to  the  common  law,  it  was 
deemed  wise  to  wave  to  the  impulses  of  natural 
affectioD,  rather  than  that  it  should  be  com- 
mitted to  unrestrained  regulation  in  the  courts.  > 
The  delicate  parental  duty  which  requires  of 
a  child  submission  to  reasonable  restraint,  and 
demands  habits  of  propriety,  obedience  and 
conformity  (o  domestic  discipline,  may  induce 
a  minor  to  abandon  his  father's  home,  rather 
than  submit  to  what  may  seem  to  the  parents 
proper  discipline  and  necessary  restraints  of 
the  household.  It  would  be  intolerable  if  any- 
one who  should  choose  to  furnish  a  minor  nec- 
essaries, under  all  circumstances,  could  com- 
pel the  father  to  answer  to  a  court  or  jury  con- 
cerning the  propriety  of  tbe  family  discipline. 
If  this  were  allowed,  a  child  impatient  of  pa- 
rental authority  might  be  incited  to  set  at 
naught  all  reasonable  domestic  control  by 
holding  over  his  father's  head  the  alternative 
of  allowing  him  his  way  at  home,  or  of 
ing  for  his  support  abroad.   Accordingly,  it 


In  case  of  a  divorce  granted  in  fiivor  of  a  wife, 
the  ocwt  mar  awaid  1^  children  of  tender  jreara 
to  tbe  mother.  Goodrich  v.  Goodrich.  41  Ala.  670; 
HcBrldo  v.  HcBride,  1  Bush.  16;  Qardenhire  v. 
Hlods,  1  Head,  40^. 

His  paramount  right  to  their  custody  Is  not  rec- 
ognized In  cose  of  a  divorce  obtained  by  bis  wife 
for  hlB  misconduct.  Hewitt  v.  Long.  76  111.  40B. 

In  Eucta  case  It  has  been  held  that  he  Is  liable  only 
Cor  their  bare  support  and  maintenance.  Stanton 
6L.aA. 


V.  Willson,  3  Day,  37;  Cowls  v.  Cowls,  8  111.  48!l: 
Plaster  v.  Plaster.  17  111.  290;  Baseley  v.  Forder.  I«. 
H.  8  Q.  B.  5^  HoOarthy  v.  HInman,  aS  Conn.  688. 

But  a  Btrangor  who  voluntarily  furnishes  an  In- 
fant with  necessaries  cannot,  aa  a  general  rule,  en- 
force payment  therefor  against  the  father,  who  did 
not  give  any  authority,  express  or  Implied,  there- 
for. Baj'mond  v.  Loyl,  10  Barb.  1^  Hunt  v. 
Thompson,  1 DL  180;  Gordon  v.  Potter,  11  Vt.  850. 
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has  been  add  no  one  shall  take  it  "  upon  him  ' 
to  dictate  to  a  pareol  wliat  clothing  the  child 
Bbal)  wear,  at  what  time  it  shall  be  purchased, 
or  of  whom.  All  that  must  be  left  to  the  dis- 
cretion of  the  father  or  mother,"  Bainbridge  t. 
Pickering,  3  W.  Bl.  1825.  It  is  therefore  the 
settled  rule  of  law  in  England,  as  well  as  in 
this  country,  that,  however  derelict  a  father 
may  have  been  in  the  discbarge  of  his  parental 
du^,  lie  ia  under  no  legal  obligation,  in  the 
absence  of  statutory  enactment,  to  remunerate 
one  who  may  have  furnished  necessaries  or 
alTorded  relief  to  bis  minor  child,  unless  either 
an  exprera  promise  to  pay,  or  circumstances 
from  which  such  a  promise  may  be  implied, 
can  be  shown.  Gotta  v.  Clark,  78  111.  329; 
MeMmen  t.  Lm,  Id.  443;  Freeman  v.  Rnbin- 
ton,  88  N.  J.  L.  868;  Hunt  v.  Thompwn,  8 
Scam.  180;  GorcUm  t.  Bitter.  17  Vt.  848; 
Vamcy  v.  Toung,  11  Vt.  258;  French  v.  Ben- 
ton, 44  N.  H.  30;  Town»end  v.  Bumham,  33 
N.  H.  277;  B-tymond  v.  Loyl,  10  Barb.  483; 
Blackburn  v.  Mackey,  1  Car.  &  P.  1.  See 
Uchouler,  Dom.  Rel.  g  341.  and  mtta;  Tyler, 
Inf.      190, 191. 

Thus,  in  Kdley  v.  Davit,  49  N.  H.  187, 
where  a  father  had  been  guilty  of  a  palpable 
omission  of  dutjy  in  turning  his  son  aarift  up- 
on the  world,  with  little  education  or  ability  to 
take  care  of  himself,  it  was  held,  in  an  elabo- 
rate opinion,  in  which  the  authorities  were 
fully  reviewed,  that  the  father  was  not  linble 
to  one  who  had  furnished  him  with  necessaries, 
in  the  absence  of  a 'contract,  express  or  im- 
plied. In  that  case  the  court  declared  the  con- 
clusion "  that  a  parent  cannot  be  charged  for 
necessaries  furnished  by  a  stranger  for  his 
minor  child,  except  upon  a  promise  to  pay  for 
them,  and  that  such  promise  is  not  to  be  im- 
plied from  mere  moml  obligation.  .  .  .  But 
the  omission  of  duty  from  which  a  jury  may 
find  a  promise  by  implication  of  law  must  be 
a  legal  dul^  capable  of  enforcement  by  process 
of  law."  The  further  conclusion  was  declared 
that  it  would  be  a  question  for  the  Jury  in  each 
case,  taking  into  coDsideration  all  the  circum- 
stances coonected  with  the  parent's  neglect,  as 
indicating  bis  intention,  views  and  purposes 
with  regard  to  the  wants  of  Uie  chiU,  whether 
or  not  toe  facts  were  sufflcient  to  warrant  the 
finding  of  a  promise,  express  or  implied. 

Quoting  from  Chitty,  this  court  said,  in  Bol- 
lingauxfrtli  v.  Susedenborg,^  Ind.378:  "Though, 
independently  of  an  express  contract,  or  one 
implied  from  particular  facts,  a  father  cannot 
be  sued  for  the  price  of  neccEsaries  provided 
for  his  Infant  son,  yet  very  slight  circumstances 
will  suffice  to  justify  a  jury  in  finding  a  con- 
tract on  his  part." 

So,  in  Shettonv.  Springett,  30  Eng.  L.  &Eq. 
381,  it  was  held  that  a  father  is  not  liable  on  a 
contract  made  by  his  minor  child,  even  for  nec- 
essaries furnished,  unless  an  actual  authority 
be  proved,  or  the  circumstances  be  sufficient  to 
Imply  one. 

to  MorUmer  v.  Wriaht,  6  Mees.  &  W. 
Lord  Abinger,  C.  B.,  declared  that  "in  pointof 
law,  a  father  wbo  gives  no  aulhority,  and  en- 
ters into  no  contract,  is  no  more  liable  for  goods 
Kupplied  to  his  sou  than  a  brother  or  an  uncle 
or  a  mere  stranger  would  be;"  and  he  said  fur- 
ther that  "  the  mere  moral  obligation  on  the 
6  L.  R  A. 


father  to  maintain  his  child  affords  ao  inference 
of  a  legal  promise  to  pa^  his  debts." 

On  tue  other  hand,  it  has  sometimea  been 
said,  wbere  a  parent  fails  to  discharge  the  nat- 
ural obliiration  resting  upon  him,  by  neglect- 
ing lo  provide  necessaries  for  his  infant  chil- 
dren, that  any  other  person  who  supplies  ihem 
win  be  deemed  to  have  conferred  a  benefit  up- 
on the  delinquent  parent,  for  which  the  law 
raises  an  implied  promise  on  his  part  to  make 
compensatioD.  Van  Valkcnburffh  v.  Watton. 
13  Johns.  480;  Reyn»ld»  V.  Stoeetter.  15  Gray,  78. 

While  we  should  hesitate  to  declare  that  a 
father  is  not  in  any  sense  under  a  legal,  as  well 
as  amoral,  obligation  to  nurture  and  maintain 
bis  minor  cbild  during  the  tender  years  of  in- 
fancy and  helplessness,  we  do  give  full  recog- 
nition to  the  rule,  which  lies  at  the  foundation 
of  all  the  case!),  that  the  right  of  athird  person 
to  recover,  wbo  has  discharged  the  obllgatlcm 
of  the  father,  and  supplied  bis  offspring  with 
necessaries  which  he  neglected  to  furnish,  must, 
in  every  instance,  be  predicated  upon  a  contract, 
express  or  implied.  White  v.  Mann,  8  West. 
Rep.  558,  110  Ind.  74;  ifom  t.  EberhaH,  17 
Ind.  118;  WiggintY.  Keiser,  6  Ind.  352;  Schon- 
ler.  Dom.  Rel.  ^  241. 

It  would  be  futile  as  well  as  hurtful  to  at- 
tempt, by  any  general  statement,  to  lay  down 
a  rule,  or  otherwise  describe  the  circumstances 
under  which  the  law  would  imply  a  promise 
on  the  part  of  a  father  to  pay  for  necessaries 
supplied  by  another  to  his  minor  child.  Barely 
it  would  be  safe,  on  the  other  hand,  to  say,  if 
a  father  should  purposely  abandon  his  child, 
or  cast  it  out  helpless  upon  the  world,  under 
such  circumstances  that  but  for  the  ioterven- 
tioD  of  another  tbe  life  or  health  of  the  infant 
would  be  imperiled,  tbe  parent  would  not  he 
heard  to  say  that  he  did  not  come  under  an  im- 
plied obligation  to  pay  for  doing  that  which  it 
was  bis  duty  to  do.  On  tbe  ouier  band,  if  a 
minor  child,  who  bad  reached  years  of  discte- 
tioD,  should  abandon  the  parental  roof,  even 
though  it  were  with  the  consent  of  his  parents, 
in  order  to  escape  domestic  discipline  or  paren- 
tal restraint,  it  could  not  reasoDably  be  inferred 
that  be  carried  with  him.  by  legal  implication, 
tbe  right  to  pledge  his  father's  credit  for  sup- 
port. Wefkey.  Merrouf,  40  Me.  151;  AngH  v. 
MeUUan,  16  Mass.  27. 

Slight  evidence  may  sometimes  wamint  the 
inference  that  a  contract  for  tbe  infant's  neces- 
saries is  sanctioned  by  tbe  father,  and  tbe  evi- 
dence of  a  contract  may  grow  out  of  an  infinite 
variety  of  circumstances.  A  relation  which 
the  law  recognizes  as  contractual  may  arise  be- 
tween parties  in  three  ways:  (1)  Tbe  terms  of 
tbe  agreement  may  have  been  uttered,  avowed 
or  expressed  at  the  time  it  was  made,  in  which 
an  express  contract  results;  (2j  Circumstances 
may  have  arisen,  or  acts  may  have  been  done, 
which,  according  to  tbe  dictates  of  reason  and 
justice,  and  the  ordinary  course  of  dealing,  or 
the  common  understanding  of  men,  show  a 
mutual  intention  to  contract,  in  which  case  an 
implied  contract  arises.  Day  v,  Caton,  119 
Mass.  513;  Addison,  Cont.  23;  8  Am.  &  Eng. 
Cyclop.  Irfiw,  861;  (8)  There  may  have  been 
no  intention  to  contract  atall,  and  yet  one  may 
have  come  under  a  legal  duty  to  another  of 
such  a  character  that  the  law  precludes  him 
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from  asBertinir  Uiat  he  did  oot  agree  to  per- 
form it;  and  thus,  1^  fiction  of  law,  a  coDtract 
results  by  construction  or  impUcatioa.  Bert- 
ioff  V.  IlerU'jg,  39  Fa.  466. 

Implied  or  constructive  contracts  of  this  lat- 
ter cIhss  are  similar  to  the  constructive  trusts 
of  courts  of  equity.  They  arise  out  of  a  state 
of  facts  from  which  the  law  alone,  contrary  to 
ihe  intention  of  the  parties,  produces  the  obli- 
eation  by  compulsion  or  "  by  force  of  natural 
equity."  People  v.  Speir,  77  N.  Y.  144-151; 
Wr^ht  V.  Moodff,  116  Ind.  17S. 

It  is,  of  course,  plain  enough  that  there  was 
no  express  contract  in  the  present  case  to  pay 
for  the  support  of  the  child.  It  seems  equally 
plain,  from  all  the  circumstances,  that  there 
was  no  mutual  intention  on  the  put  of  the  fa- 
ther and  mother  that  the  latter  should  tie  com- 
pensated for  the  support  of  the  child.  When 
the  marital  relation  was  dissolved  the  mother, 
by  the  decree  of  nature,  was  the  necessary  cus- 
todian of  the  child,  and  it  was  then  certain  that 
she  must  remain  its  custodian  until  it  should 
arrive  at  an  age  when  maternal  care  was  no 
longer  indispensable.  Possibly,  if  she  had  of- 
fered then,  or  at  any  subsequent  time,  to  sur- 
render the  child  to  the  custody  of  the  father, 
and  he  had  ref ased  to  accept  ft,  the  taw  might 
have  implied  a  promise  to  pay  for  its  future 
support.  The  mother  chose,  however,  to  in- 
dulge the  belter  instincts  of  her  nature,  and 
keep  her  child.  While  she  retains  the  custody 
and  society  of  thecblld,  unless  she  does  so  in 
consequence  of  the  refusal  of  the  fother,  the 
law  will  not  Imply  a  mutual  intention  to  make 
or  receive  compeusation  for  its  support.  The 
right  to  the  custody  and  services  of  the  child, 
and  the  obligation  to  support  and  educate,  are 
reciprocal  rights  and  obligations,  unless  other- 
wise fixed  by  judicial  decree.  Husband  v. 
iluOand.  67  Ind.  683;  Johnmm  v.  Ontted,  74 

Mich.  ,  42  N.  W.  Bep.  62;  Schonler,  Dom. 

Bel.  %  387;  3  Bishop,  Mar.  and  Div.  ^  567. 

It  does  not  appear  that  the  husband  was  ab- 
sent from  the  State  or  neighborhood  in  which 
the  mother  and  child  lived,  or  that  he  refused, 
or  would  have  been  permitted  voluntarily,  to 
take  the  custody  and  support  of  the  child.  All 
that  appears  la  that  the  mother  voluntarily  re- 
tained the  custody,  and  maintained  and  sup- 
ported it  without  let  or  hindrance,  and  without 
any  request  from  the  father.  Where  a  parent 
supports  a  child  or  a  child  a  parent,  the  law 
refers  the  motive  which  induced  the  support  to 
the  relationship  and  affection  consequent  there- 
on, and  will  not  imply  a  promise  to  pay.  or 
infer  a  mutual  intention  to  make  or  receive 
compenaation.  Wright  v.  MeLarimn,  93  Ind. 
108;  Davit  v.  Davii,  86  Ind.  167;  PitUr  T.  fit- 
ler,  83  Pa.  50;  App.  105  Pa.  258. 

Services  which  are  intended  to  be  gratuitous 
at  the  time  they  are  rendered  cannot  afterwards 
be  used  as  the  oasis  of  an  implied  promise  to 
|>ay  for  them.  P&tter  v.  Carpenter,79  N.  Y. 
157;  m.  Jeteph'a  Orphan  ^xUtg  t.  Woipert,  80 
Ky.  86. 

Ordinarily,  where  a  wife  with  an  infant  child 
is  driven  from  the  husband's  house  by  his  cru- 
elty or  misconduct,  she  may  pledge  his  credit 
for  the  child's  necessaries,  as  wellas  her  own, 
while  he  permits  it  to  remain  with  her,  hut  she 
can  exercise  no  such  agency  after  she  is  di- 
vorced.  Schouler,  Bom.  Bel.  834. 
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After  a  decree  of  divorce,  either  with  orwith- 
ont  an  order  for  the  custody  of  the  children, 

there  is  no  implied  obligation  on  the  part  of  the 
father  to  pay  for  support  voluntarily  furnished 
by  the  mother  to  the  children,  while  she  asserts 
and  maintains  the  right  to  their  custody  and 
society,  unless  the  fatner  has  in  some  way  man- 
ifested his  purpose  to  abandon  ihem,  or  has 
refused  to  take  them  into  his  custody  and  ren- 
der them  proper  support.  IIutumx  t.  Mvr- 
riek,  10  Cush.  41. 

After  a  wife  is  divorced  she  occupies  the 
same  relation  to  her  husband  in  respect  to  her 
common-law  rieht  to  recover  for  necessaries 
furnished  bis  children  as  any  other  stranger. 
Her  right  to  recover  must  rest  upon  a  contract, 
express  or  Implied.  The  facta  in  the  present 
case  fall  far  short  of  sbowio^r  au  implied  con- 
tract: nor  do  the  facts  make  the  present  a  case  in 
which  a  contract  by  construction  or  compul- 
sion of  law  arises.  The  child  having  necessa- 
rily come  into  the  custody  of  ihe  mother  after 
the  dissolution  of  the  maritalrelation,  it  cannot 
be  charged  against  the  father  as  a  wrong  that 
he  did  not  asseit  the  right  to  separate  it  from 
its  mother,  as  possibly  he  might  have  done. 
That  he  allowed  It  to  remain  with  her  cannot 
be  regarded  as  an  abandonment  of  the  child. 
As  was  pertinently  said  in  Filler  v.  Fit'er,  tu- 
pra:  "When  a  man  abandons  his  child,  and 
casts  it  upon  the  public,  he  t)ecomes  liable  for 
its  support.  But  it  is  entirely  impossible  to 
treat  a  child  as  thus  cast  upon  the  public  when 
the  fact  simply  is  that  the  mother  nas  deserted 
the  father,  and  carried  away  thechild,  and  con- 
tinues to  support  it.  This  is  merely  leaving  it 
with  her  until  she  chooses  to  restore  It,  and 
while  she  keeps  it  on  such  ground  has  no 
claim  for  compensation." 

Il  is  true  in  the  case  cited  the  wife  was  in  the 
wrong,  she  having,  while  pregnant  with  an 
uDlKKm  child,  deserted  her  husband,  who  af- 
terwards obtained  a  divorce.  But  the  right  of 
the  wife  to  recover  was  denied  upon  the  ground 
that  the  husband  had  been  guilty  of  no  wrong 
to  the  child  in  leaving  it  with  the  mother  in 
deference  to  her  feelings,  and  that  hence  no 
contract  could  be  infeired.  Accordingly  we 
rest  our  conclusion  here  upon  the  fact  that  the 
child,  so  far  as  appears,  was  allowed  to  remain 
with  its  mother  out  of  regard  lo  ber  feelings, 
and  not  in  pursuance  (tf  anypurposeto  neglect 
or  abandon  it. 

"The  case  of  Oiltey  v.  Qilley,  4  New  Eng. 
Bep.  494,  79  Me.  293,  has  fallen  under  our  ob- 
servation. In  that  case  a  father  had  jleserted 
his  wife  and  children  and  left  the  State,  and  it 
visas  held  in  a  contest  between  the  wife  and  the 
creditors  of  the  htisband,  after  a  decree  of  di- 
vorce for  desertion  and  want  of  support,  no 
decree  for  custody  or  alimony  having  been 
made,  that  the  mother  might  maintain  an  ac- 
tion against  the  father  for  the  necessary  support 
of  their  minor  children.  But  the  decision  in  that 
case  went  upon  the  distinct  theory  that  the  father 
had  deserted  and  discarded  his  minw  children, 
and  in  that  view  it  is  in  consonance  with  our 
conclusion  here.  As  we  have  seen,  nothiogof 
that  kind  appears  in  the  present  case,  and  it 
follows  from  what  has  preceded  that  the  plain- 
tiff had  no  common-law  right  to  recover  upon 
the  facts  stated.  Our  conclusion  is  not  at  all 
affected  by  the  contention  that  the  right  to  re- 
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cover  for  the  Bupport  of  the  child  was  adjudi- 
cated in  the  proceeding  for  divorce.  That  ad- 
jndication  settled  the  rights  of  the  parties  as 
they  existed  at  the  time,  but  it  did  not  affect 
their  rishts  so  far  as  the  father's  custody  or  sup- 
port of  the  unborn  child  was  concerned.  What- 
ever relief  tbe  mother  may  be  entitled  to,  if 
any,  growineoutof  tbe  changed  circumstances 
since  the  rendition  of  tbe  decree,  must  be  sought 
by  an  appUcation  to  the  court  for  a  modifica- 
tion  of  the  decree  in  teference  to  the  support 
and  custody  of  the  child.  Dubois  t.  J{muon, 
96  Ind.  6,  6  Am.  &  Eng.  Cyclop.  Law,  887. 
There  was  no  error. 
Tha  judgment 'is  affirmed,  teiih  ooatt.  ■ 


Simon  KADINQ,  Appt., 
e. 

John  A.  McOREOOR. 

(....Ina....-j 

An  ■greemimt  "to  stajid  good  fin*,  or. 
In  other  words,  .  .  .  guaranteeto  par  for.*'  any 
timber  of  a  oertafai  class  that  iball  be  furnished 
to  a  third  penon,  with  whom  the  promisor  states 
that  he  has  a  contract  for  articles  to  be  maaufac- 
tured  therefrom,  Is  an  original  undertaldng.  and 
no  notice  to  him  of  aooeptanoe,  or  of  failure  to 
pay,  Is  neceaaazy. 

{Jannarr  IB,  UOOi) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe-Circult  Court  for  Bartholomew  County 
in  favor  of  defendant  in  an  action  upon  an  al- 
guaranty.  Reverted. 
The  lacts  are  fully  stated  in  the  opinion. 
3tesan.  MaraluJi  Hacker  and  WilUajn 
T.  Strickland,  for  appellant: 

There  is  nothing  of  an  indirect  collateral 
guaranty  about  the  undeitalifnK  in  question;  it 
u  not  an  engagement  to  guarantee  the  perform- 
ance of  a  contract  by  a  third  person,  but  it  is 
a  direct  engagement  on  the  pan  of  the  appellee 
to  pay  or  perform  absolutely' and  at  all  events; 
Id  other  words,  it  is  an  onginal,  absolute  en- 
gagement. 

FV<u/t  V.  iW*,  67  Ind.  55;  Burnham  v.  Qal- 
lentine, 11  Ind,  295;  Kirbj/  v.  Stud^her,  15 
Ind.  45;  EUne  v.  Raymond,  70  Ind.  271;  Wat- 
eon  V.  Beabout,  16  Ind.  281;  Ward  v.  Wilton, 
100  Ind.  52;  P^rtt  B.  Mfg.  Oo.  v.  Blatsk,  10 
West.  Bep.  248,  111  Ind.  808;  AUenv.  Hubert, 
49  Pa.  269. 

Where  the  guaranty  is  made  only  as  an  offer 
or  a  proposition,  there  must  be  notice  of  ac- 
ceptance of  it,  but  where  the;  undertaking^is 
absolute,  notice  is  unnecessary. 

Kline  V.  Raymond,  eupra;  2  Storv,  Cont. 
S  1188. 

Where  one  writes,  "  I  hereby  guarantee 
you,"  etc.,  and  delivers  the  paper,  that  is  not 
an  offer  or  proposition  to  guarantee,  but  is  an 
absolute  and  complete  guaranty,  and  binds  the 
party  making  it,  without  further  action  on  tbe  j 
part  of  him  who  receives  it. 

KUtuY.  Raymond,  eupra;  1  Parsons,  Cont. 


Nora.— Ctuarant^;  rule  of  construction.  King  v. 
Dates  (Mass.)  4  L.  R.  note:  fjatlonal  Ezch. 

Bank  v.  Gay  tConn.t  4  L.  R.  A.  813,  note. 
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p^  479;  Taylor  v.  Taylor,  64  Ind.  856;  *V»«lv. 
Polk,  eupra;  Milro^  v.  Quinn,  69  Ind.  406. 

If  the  promisor  is  himself  interested  in  the 
subject  matter  of  tbe  promise  or  the  transac- 
tion to  which  it  relates,  he  will  stand  in  the  po- 
sition of  a  principal  contracting  party, 

8  Addison,  Cont.  gllll;  Datiav.  Wells,  104 
U.  8.  159  m  L.  ed.  686). 

Messrs.  Cooper  4b  Cooper  for  appellee. 

CofliBT*,  J.,  dellTered  the  o^dnion  of  the 

court: 

On  the  80th  day  of  July.  1885,  the  appellee 
executed  the  following  instrument  of  writing, 
viz.: 

Office  of  J.  A.  McGregor,  manufacturer  and 

dealer  in  oil  barrel  staves. 

Columbus,  Ind.,  July.SOtb,  1885. 
Mr.  Nading,  Esq.,  Hope,  Indiana: — 

Dear  Sir:  I  have  made  a  contract  with 
Stephen  A.  Douglass  for  a  lot  of  staves  to  be 
delivered  at  Hope,  Ind.  Any  white  or  burr- 
oak  timber  you  may  sell  him  I  will  stand  good 
for,  or,  in  other  words,  will  guarantee  the  pay 
for  it.    Yours  truly,  J.  A.  McGregor. 

The  appellant  filed  a  complaint  id  the  Bar- 
tholomew Circuit  Court,  consi^Uog  of  two 
paragraphs,  each  of  which  is  based  upon  tbe 
above  instrument  of  writing.  Tbe  first  para- 
graph alleges  the  execution  of  said  writing  1^ 
tbe  appellee  upon  the  consideration  that  tbe 
appellant  woula  sell  certain  white-oak  and  burr- 
oak  timber  to  Stephen  A.  Douglass;  that  the 
appellant  acceptea  the  promise  therein  con- 
tained, and  on  tbe  faith  thereof  sold  to  the  said 
Douglass  certain  white-oak  and  burr-oak  tim- 
ber at  pricea  agreed  upon  between  him  and  the 
said  Douglass,  amounting  to  $600,  a  bill  of  par- 
ticulars of  which  is  filed  with  the  complaint; 
that,  although  often  requested  so  to  do,  tbe  ap- 
pellee fails  and  refuses  to  pay  for  tbe  same,  and 
that  the  said  sum  is  due  and  unpaid.  The  sec- 
ond paragraph  alleges  that,  in  consideration 
that  appellant  woulosell  and  deliver  to  Srepheo 
A.  Douglass  certain  white-oak  and  burr-oak 
timber,  the  appellee  guaranteed  and  promised 
tbe  appellant,  by  the  writing  above  set  out,  that 
be  wduld  be  answerable  for,  and  stand  good 
for,  the  payment  for  said  timber  at  the  prices 
agreed  upon  between  the  appellant  and  the 
said  Douglass;  that  he  sold  timber  to  said  Doug- 
lass at  an  agreed  price  of  $600  on  the  faith  of 
said  guaranty;  that  tbe  said  Douglass  has  not 
paid  for  the  same,  although  often  requested  so 
to  do,  nor  has  the  appellee  paid  for  the  same, 
though  often  demanded  and  requested  so  to 
do,  and  that  the  said  sum  is  due  and  unpaid. 

To  this  complaint  tbe  appellee  filed  an  an- 
swer, consisting  of  one  paragraph,  in  which, 
after  admitting  tbe  above  writing,  be  avers 
that,  immediately  after  the  delivery  of  tbe  same 
to  tbe  appellant,  without  any  notice  to  tbe  ap- 
pellee of  Its  acceptance,  the  appellant  sold  and 
delivered  to  the  said  Stephen  A.  Douglass  the 
staves  and  timber  mentioned  in  tbe  complaint, 
under  and  in  pursuance  of  a  contract  made  be- 
tween said  appellant  and  the  said  Douglass, 
which  said  contract  is  in  the  words  and  figures 
following,  to  wit: 

Hope,  Indiana,  August  8,  1885. 

This  is  to  certify  that  I,  this  third  day  of 
August,  1885,  have  sold  to  Stepj^  A.  Doug- 
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lass  white-oak  and  burr-oak  timber  enough  for 
ooe  hundred  thousand  (100,000)  first-class  oil- 
barrel  staves,  for  which  the  said  Stephen  A. 
Douglass  agrees  to  pay  $10.00  per  thousand  in 
the  tree,  and  the  said  staves  to  be  paid  for  when 
gotten  out  and  delivered  at  Hope,  Indiana,  and 
paj-da^  shall  be  on  Saturday.  I  shall  have 
my  choice  of  taking  stave  count  for  log  meas- 
ure for  logs  in  Hitchcock's  mill-yard. 

Simon  Kading. 

That  he  never  received  any  answer  from 
said  written  proposition  of  guaranty  mentioned 
In  appellant's  complaint,  and  did  not  know  tbat 
the  appellant  had  accepted  the  same,  or  was 
relying  thereon,  until  the  30th  day  of  Decem- 
ber, 1885,  when  appellant  sent  appellee  a  state- 
ment of  the  account  between  appellant  and 
the  said  Douglass,  and  demanded  payment  of 
the  same;  that  at  the  time  of  said  notice  and 
demand  said  Douglass  had  sold  all  of  said  staves 
and  timber,  and  had  received  the  pay  there- 
for,  and  was  wholly  in8DlveDt,and  financially 
worthless,  and  soon  thereafter  removed  from 
Bartholomew  County,  and  his  place  of  resi- 
dence is  now  unknown ;  that  if  appellaothad 
notified  appellee  of  bis  acceptanceof  said  guar- 
anty withiD  a  reasonable  bme,  appellee  could 
have  secured  himself;  that  he  did  not  know, 
and  had  no  notice  whatever,  of  appellant's  in- 
tention to  hold  him  u|>on  said  proposition  of 
giiaranty  until  the  aforementioned  lime;  that 
said  Douglass  was  and  still  is  indebted  to  the 
appellee,  and  be  has  no  means  of  securing  the 
same,  or  the  appellant's  claim.  The  conrt 
overruled  a  demurrer  to  this  answer,  to  which 
the  appellant  excepted. 

The  appellant  filed  a  reply  in  two  para- 
graphs. The  first  paragraph  consists  of  a  mere 
repetition  of  the  allegations  contained  in  the 
complaint.  It  is  alleged  in  the  second  para- 
graph that  on  the  80th  day  of  July,  1885,  the 
appeltee  had  contracted  with  said  Douglass  for 
the  purchase  of  100,000  staves  to  be  delivered 
at  Hope,  ind.:  that  at  tbat  time  said  Douglass 
had  no  staves  with  which  to  fill  said  contract, 
and  was  wholly  dependent  upon  appellant  and 
others  to  sell  him  limber  with  which  to  fill  his 
contract  with  appellee;  that  said  Douglass  was 
wholly  insolvent,  as  was  well  known  to  both 
appellani  and  appellee;  that  on  account  of  such 
insolvency  appellant  refused  to  sell  him  timber; 
tbat  appellee  was  pecuniarily  Interested  in  said 
contract  and  in  the  purchase  of  said  timber  by 
the  said  Douglass;  that  when  manufactured  in- 
to staves  the  same  was  to  be  delivered  to  the 
appellee,  under  his  said  contract  with  tbe  said 
Douglass;  that  ^ipellee,  for  the  sole  purpose  of 
receiving  tbe  benefit  of  his  said  contract  with 
tbe  said  Douglass,  and  for  the  purpose  of  pro- 
curing the  staves  contracted  to  be  sold  by  the 
said  Douglass  to  him,  as  aforesaid,  mode  and 
deUvered  to  the  appellant  the  writing  set  out 
and  filed  with  the  complaint:  that  relying  on 
the  promises  therein  contained,  he  deliveted  to 
the  said  Douglass  a  large  amount  of  oak  tim- 
ber, to  wit,  enough  to  make  75,000  staves,  of 
the  value  of  $500,  all  of  which  was  received 
by  tbe  appellant;  that  said  Douglass  was  wholly 
insolvent,  and  failed  to  pay  for  the  same,  ancl 
that  appellee  fails  and  refuses  to  pay  for  the 
same.  The  court  sustained  a  demurrer  to  each 
paragraph  of  said  reply,  and  the  appellant  ex- 
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cepted.  On  leave  given,  the  appellant  filed  a 
tbird  paragraph  of  complaint,  which  contains, 
substantially,  the  same  allegations  as  tibose 
contained  in  the  second  paragraph  of  the  reply 
above  set  out  The  appellee  extending  the  an- 
swer above  set  forth  so  as  to  cover  this  third 
paragraph  of '  the  complaint,  tbe  court  again 
overruled  a  demurrer  thereto,  and,  refusing  to 
plead  further,  tbe  appellee  bad  judgment  for 
coats.  Tbe  astdgnment  of  errors  calls  In  ques- 
tion the  above  several  rulings  of  the  court. 

It  is  earnestly  contended  by  the  appellant  that 
the  instrument  above  set  out,  dated  July  80, 
1885,  is  not  a  strict  guaranty,  but  constitutes  an 
original  undertaking  on  the  part  of  the  appel- 
lee to  pay  for  any  white  or  burr-oak  timber 
purchased  by  Douglass  from  tbe  appellant,  and 
tbat,  aa  it  is  an  original  undertaking  on  the 
part  of  the  appellee,  no  notice  either  of  its  ac- 
ceptance, or  of  the  failure  of  Douglass  to  pay, 
was  necessarr  in  order  to  bind  the  appellee. 
On  the  other  nand,  it  is  contended  with  equal 
earnestness  on  the  part  of  the  appellee  that  said 
instrument  of  writln^amounts  tonothingmore 
than  a  mere  propositioo  to  guarantee  the  pay- 
ment for  timber  purchased  by  Douglass,  and 
that  it  was  not  binding  on  the  appellee  until 
notice  of  its  acceptance,  and  tbat  in  any  event, 
to  bind  the  appellee,  the  appellant  should  have 
notified  him  within  a  reasonable  time  that  he 
had  sold  Douglass  the  timber,  and  that  be 
(Douglass)  had  failed  to  pay  for  it,  to  the  end 
that  the  appellee  might  secure  himself  ajpainst 
loss. 

It  is  often  a  questlOD  of  very  groat  diflBcuUy 
to  determine  whether  a  particular  instrument 
of  writing  constitutes  a  strict  guaran^.  or 
whether  it  constitutes  an  original  undertaking. 
In  a  strict  guaranty  (he  guarantor  does  not  un- 
dertake to  do  the  thing  which  his  principal  is 
bound  to  do,  but  bis  obligation  is  tbat  the 
principal  shall  i^rform  such  act  as  he  is  bound 
to  perform,  or,  in  the  event  he  fails,  that  the 
guarantor  will  pay  such  damages  as  may  result 
from  such  failure.  It  is  this  feature  which  en- 
ables us  to  distinguish  a  strict  or  collateral 
guaranty  from  a  direct  underiaking  or  prom- 
ise, 80  that  when  an  instrument  of  writing  re- 
solves itself  into  a  promise  or  undertaking  on 
the  part  of  the  person  executing  it  to  do  a  par- 
ticular thing  which  another  is  bound  to  do,  in 
the  event  such  other  person  does  not  perform 
the  act  himself,  it  is  said  to  be  an  original  un- 
dertaking, and  not  a  strict  or  collateral  guaran- 
ty. In  toe  latter  class  of  contracts  Ihe  under- 
taking is  in  tbe  nature  of  a  surety,  and  the 

Srson  bound  by  it  must  take  notice  of  the  de- 
alt of  his  nriucipal.  Fkirat  dk  B,  ISfg.  Co.  v. 
BUuk,  111  Ind.  308,  10  West.  Rep.  348;  WHgU 
V.  QHffith  (Ind.)  28  N.  E.  Rep.  281;  Ward  v. 
yUlmHf  100  Ind.  52;  la  lioae  v.  LoganapoH  Nat, 
Bank,  102  Ind.  382;  Beigart  v.  White,  52  Pa. 
438;  Wooda  v.  Sherman.  71  Pa.*100;  Riddle  v. 
Thompt<m,  104  Pa.  880. 

The  undertaking  of  the  appellee  in  this  cas^ 
is  not  a  strict  or  collateral  guaranty,  but  is  a 
direct,  absolute  and  original  promise  to  pay  the 
appellee  for  any  white  or  burr-oak  timber  he 
might  sell  to  Stephen  A.  Douglass.  Fraah  v. 
Polk,  67  Ind.  55;  KUne  v.  Rnpmond,  70  Ind. 
irtl-.BvTTiham  V.  Oallentine,  11  Ind.  295;  Kir^ 
V,  Stiidebaker,  15  Ind.  45;  Watson  v,  Beabout, 
18  Ind.  281;  WaTdv.  WiUon,  IQO  Ind.  62. 
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By  deliTeiing  sncb  instniment  to  Douglass, 
the  appellee  made  him  his  ageotto  deliver  It  to 
the  appellant.  In  such  cases  its  acceptance, 
and  performaiice  of  the  conditions  upon  which 
it  rests,  are  all  Uiat  is  necessary  to  make  the  con- 
tract complete  and  enforceable.  Davi/i  v.  Welts, 
104  U.  S.  ISg  [36  L.  ed.  686];  Willsv,  Bo$»,  77 
lod.  1;  Kline  v.  Baymond,  tupra;  Oooke  t. 
Orjie,  37  111.  186. 

This  contract  Dot  bdnf^  a  coUateral  guaran- 
ty, hut  an  original  undertaking  in  the  nature 
of  a  surety,  in  which  appellee  Iwund  himself  to 
pay  for  the  timber,  he  was  not  entitled  to  no- 
tice, either  of  its  acceptance,  or  of  the  failure 
of  Douglass  to  pay.  If  he  had  desired  such 
notice,  be  should  nave  stipulated  for  it  in  his 
contract   Smith  v.  Jktnn,  6  Hill,  S48. 

It  follows  from  what  we  have  said  that  the 
(»urt  erred  In  overruling  the  demurrer  to  the 
anewer  of  the  appellee. 

Judgment  reverted,  with  instructions  to  the 
Circuit  Court  to  sustain  the  demurrer  to  the 
appellee's  answer,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Edward  S.  POPE,  AppU, 

V. 

John  H.  VAJEN. 

{  Ind  ) 

Itlsnota  TBiid  defense  to  a  suit  aralost 
the  maker  of  a  note  given  to  secure  tbe  purchase 
prJoe  of  land,  that  the  maker  has  sold  the  land  to 
a  third  party  who  has  assumed  parment  of  the 

note  as  part  of  the  purchase  price,  aod  that  the 
payee  has  agreed  to  release  the  maker  and  look 
only  to  8uoh  third  party  for  payment,  where  such 
agreement  was  without  oona^eratlon  and  the 
maker  of  the  note  has  not,  by  acting  upon  faith 
the  promise,  changed  his  jtosltlon  to  his  own 
hurt. 

imtott,  Ch.  J..  cUasenfa.) 
(October  IS.  188K.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
General  Term  of  tbe  Superior  Court  for 
Marion  Coimty,  affirming  a  Judgment  of  the 
Special  Term  in  favor  oi  defendants  in  an  ac- 
tion upon  certain  promissory  notes.  Itevertted. 
The  facts  are  fully  stated  in  tbe  opinion. 
Mr,  Jamea  Bnehanaji,  for  appellant: 
The  answer  shows  no  consideration  whatever 
to  support  this  alleged  parol  promise  of  release, 
and  IS  therefore  bad. 

Fitzgerald  v.  Smith.  1  Ind.  810;  Clark  v.  Bil- 
Unga,  M  Ind.  508;  Ifrittoi  M.  it  ^g.  Ch.  t.  Pro- 
heueo,  64  Ind.  406. 

Tbe  assumption  contracts  became  collaterals 
only  to  the  oiiginal,  and  Pope  had  the  rif^t  to 


Note.— iffrtooHon, 
To  constitute  a  aovation  of  parties,  there  must  be 
an  extinguiehment  of  the  old  debt  by  a  mutual 
agreement  between  all  parttos,  whereby  It  becomes 
tbe  obligation  of  the  new  debtor.  The  dlschai^ 
of  the  old  debt  must  be  contemporanenis  with  and 
result  from  the  cousummatton  of  an  arrangement 
witii  new  debtor.  Coniwellv.  HeginB,aeMlnn. 
407. 

There  must  be  the  substltutlOQ  of  a  new  obllga- 
tton  for  the  old  one.  and  the  new  oontraot  must  tie 
6  L.  B.  A. 


receive  payments  on  other  notes  from  the  at- 
sumers  without  in  any  way  affecting  hfa 
to  sue  and  collect  any  unpaid  uoten  or  bahocc 
from  the  maker  of  the  not«s. 

Jtmstyn  v.  Edwards,  57  Ind.  212;  Davii  t. 
Hardy,  76  Ind.  272;  MeDiU  v.  Gunn,  48  Ind. 
315;  Frice  v.  FoUoek,  47  Ind.  863;  CampbtU  t. 
Patterson,  58 Ind.  668;  ITofman  v.  «wi.58Ind. 
113;  Merrick  v.  Leslie,  m  Ind.  45»;  Searrg  t. 
JSldridgs,  68  Ind.  44;  Smith  v.  OHerm^,  68 
Ind.  432;  Risk  v.  Hoffman.  69  Ind.  137;  Laga* 
T.  5mt*A.70  Ind.  697. 

The  acceptance  of  the  contract  of  sssaniption 
does  not  of  itself  constitute  a  noTetion.nordir- 
cbarge  the  original  debtor  from  penosil  Ht- 
biUty. 

COark  T.  Billings  and  Ifriitol  M.  A  Oo. 
V.  Prabaseo,  supra;  Jeffries  t.  AamA,  78  Ind. 

202. 

Messrs.  Duncan  ft  Smith,  for  appellee: 

As  between  Vaien  and  the  several  assumen. 
he  was  surety  and  they  were  principals.  And 
the  moment  Pope  elected  to  deal  with  said  at- 
sumers  with  relation  to  said  notes,  that  vm 
moment  he  must  of  necessi^  have  made  them 
principal  debtors  and  Vajen  surety. 

Metm  y.  Qunn,  43  Ind.  815;  mU  v.  MiMr, 
79  Ind.  48;  Carnalian  v.  Totu^,  98  Ind.  9tt: 
Figwrt  T.  Halderman,  75  Ind.  564;  Jmdg^  v. 
Edwards,  57  lad.  212. 

Such  agreement  of  assumption  is  not  a  prom- 
ise to  pay  tbe  debt  of  another  within  tbe  8tu- 
ute  of  Frauds. 

MeDill  V.  Qunn,  supra;  Edm$  v.  Kearm.  40 
Ind.  134;  Fisfur  v.  Wamath,  68  Ind.  449. 

If  there  was  any  consderation  whatever  to 
support  the  agreement  to  release,  the  court  will 
not,  in  tbe  absence  of  fraud,  stop  to  consider 
thequestion  of  its  adequacnr. 

Wiltiainaon  v.  Hitner,  79  Ind.  238;  Friee  v. 
Jones,  8  West.  Rep.  858,  lOS  Ind.  543;  KtUer'i. 
Orr,  4  West.  Rep.  707, 106  Ind.  406;  Vigo  Am- 
cultural  Society  V.  Brumfield,  102  Ind.  14(;  Wd- 
ford  V.  Fineers,  86  Ind.  394. 

It  is  a  sufficient  oonaideratioa  for  a  contract 
that  it  affords  the  promiior  a  poaeibilitT  of  ben- 
efit or  exposes  tbe  promisee  to  a  possible  detri- 
ment. 

Smith,  Cont.  p.  148;  WillaU*  t.  Kennedy.  8 
Bing.  5;  Hind  v.  Holdship,  2  Watts,  104;  Tm'a 
T.  Gold,  5  Pick.  880:  BluHyn  v.  Albany,  1  Citk 
Eliz.  67. 

It  is  sufficient  that  a  slight  benefit  be  con- 
ferred by  the  plaintiff  on  tbe  defendant,  or  k 
third  person;  or  even  if  tbe  plnintiff  sustain  the 
least  injury ,  inconvenience  or  detriment,  or  sub- 
ject himself  to  any  obligation  without  benefit- 
ingthe  defendant,  or  any  other  person. 

FaU  River  Nat.  Bank  v.  Bumton.  97  Ua». 
498. 

Tbe  asBumers  were  liable  to  pay  mid  B0t» 


I  a  valid  one  upon  which  tbe  creditor  ean  malntalo 
hts  remedy.  Spycher  v.  Werner,  6  h,  B.  A.  <li  ^4 
Wig.  406. 

An  agreement  by  a  mortgagee  to  faoM  a  gnnKe 
of  the  mortgaged  property  aa  his  debtor  and  release 
tbe  mort^fror  Is  not  a  valid  novation  irtilch  will 
discbarge  tbe  mortgage,  where  the  deed  «a*  not 
made  subjeot  to  tlie  mortgase,  and  Uie  grantee  wbn 
was  In  fact  inoompetent  to  make  a  tdndtagcoDtrKt 
did  not  therein  essame  the  mortgage,  and  no  cod- 
slderatloo  for  suoh  smomptloo  exUrted.  IbUL 
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according  to  their  tenor,  including  10  per  cent 
interest  after  maturity. 

Jomlyn  v.  Edaards,  67  Ind.  212. 

Payment  of  the  ootefi  would  cut  off  such  in- 
terest, and  if  for  that  reason  Pope  refused  to 
produce  the  notea  for  payment,  a  sufficient  con- 
fflderstion  is  thereby  furnished  for  hia  promise 
to  release  Vajen. 

Taylor  v.  Lohman,  74  Ind.  422. 

By  delay  Vajen  was  assuming  the  liability  or 
possibility  of  damage  and  loss  to  himself,  that 
these  a^umers  might  become  insolvent,  and  the 
mortgaged  premises  might  depredate  m  Tatue, 
■and  thus  not  be  good  security  for  his  debt, 
which  was  also  a  consideratiop  for  the  promise. 

See  Barrig  v.  Brooks,  31  Pick.  195;  Taj/lor  v. 
Lohman.  74  Ind.  418. 

Forbearance  to  exercise  rights  is  a  good  con- 
sideration. 

8  Am.  &  Eng.  Encyclop.  Law,  886. 

The  holder  of  a  note  cannot  give  such  assur- 
ances of  release  and  discharge  to  a  surety,  and 
thus  lull  him  into  a  sense  nf  security,  and  years 
afterward,  when  in  violatioQ  of  his  promise  to 
the  surety  he  sues  the  surety  upon  the  note,  put 
liim  upon  the  proof  that  the  maker  is  in  a  worse 
condition  than  when  the  promise  was  made. 

Whitaker  t.  Kirby,  54  Ga.  377. 

Tbm  being  some  consideration  to  support 
the  promise,  the  court  must  hold  Pope  bound 
hyit. 

Wo^ord  V.  Poieera,  85  Ind.  294. 
The  answer  pleads  a  good  estoppel 
White  V.  Walker,  81  ill.  433;  Knighte  v.  Wif- 
/tfn.L.  B.BQ.B.  660; 

Berkshire,  J.,  deHvered  the  oplniouof  the 
court: 

This  Is  an  action  by  the  appellant  against 
the  appellee  and  his  wife,  Aliqe  Vajen,  founded 
upon  several  promissory  notes  executed  by  the 
appellee  and  wife  to  the  appellant.  The  case 
was  put  at  issue,  and  tried  at  Special  Term  of 
the  Superior  Ooart,  and  a  judnuent  rendered 
for  the  appelleeand  bis  wife,  Alice,  from  which 
■an  appeal  was  taken  to  the  general  tenq,  and 
in  general  term  the  judgment  at  special  term 
was  affirmed,  and  from  the  judgment  in  gen- 
eral term  as  to  the  appellee  alone  the  appellant 
has  taken  this  appeal.  The  appellant  Las  as- 
signed several  errors,  but,  in  view  of  our  con- 
clusion, we  need  only  notice  one  of  them. 
During  the  progress  of  the  case  at  special  term 
the  appellant  filed  his  demurrer  to  the  second 
paragraph  of  the  answer  of  the  appellee,  which 
was  overruled  by  the  court,  and  an  exception 
reserved.  We  nave  concluded  to  set  the  para- 
graph out  in  full  in  this  opinion.  It  reads  as 
follows: 

"The  defendant,  John  H.  Tajen,  for  his 
fottiiOT  semnte  answer  to  the  complaint  here- 
ia,  says  tnat  he  admits  ^e  execution  of  the 
promuaory  notes  mentioned  and  described  in 
the  several  para^phs  of  the  complaint  herein, 
and  exhibited  with  the  said  complaint,  but  he 
says  that  the  plaintiff  ought  not  to  have  or 
maintain  this  action  for  the  reason  that  said 
notes  were  each  executed  as  part  of  the  con- 
sideration of  certain  parcels  of  real  estate,  sit- 
uated near  the  City  of  Indianapolis,  each  several 
note  being  a  part  of  the  consideration  for  a 
separate  and  distinct  parcel  of  real  estate;  that 
said  notes  were  only  a  ranall  portion  of  the 
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promissory  notes  executed  by  this  defendant  at 
their  dat6;  that,  at  the  date  of  said  notes,  this 
defendant  piirchased  from  said  Abner  Pope, 
the  payee  of  said  notes,  three  hundred  and 
eighty-five  (385)  parcels  of  real  estate,  and  the 
purchase  price  for  each  several  parcel  was  di- 
vided into  six  (6)  equal  installments,  payable 
annually,  one  Installment  upon  each  of  said 
lots  each  year  for  a  period  of  six  (6)year3,  mak- 
a  total  of  twenty-three  hundred  and  ten  (2,810) 
notes  soexecutedby  thisdefendant  to  said  Abner 
Pope  upon  said  porchase;  that,  immediately 
after  said  purchase,  this  defendant  sold  said 
three  hundred  and  eighty-flve  (885)  parcels  of 
land  to  George  W.  Parker  and  Samuel  Han- 
way;  and  that,upon  said  sale  to  said  Parker  and 
Han  way,  they, as  part  of  the  consideration  of  said 
purchase  by  them,  assumed  and  agreed  to  pay 
the  said  promissory  notes  so  ezecut^  by  this  de- 
fendant to  said  Abner  Pope;  and  that,  there- 
after, said  I^ufcer  and  Hanway  sold  said  lots  to 
divers  and  sundry  parties,  the  purchaser  of  each 
of  said  lots,  as  a  part  of  the  consideration  for 
such  purchase,  assuming  and  agreeing  to  pay 
the  notes  given  by  this  defendant  for  said  lots 
upon  bis  purchase  thereof  from  said  Abner 
Pope, — of  all  of  which  facu  the  said  AbnerPope 
had  full  information;  and  that,  after  said  sale  by 
said  Parker  and  Hanway,  said  Abner  Pope  and 
the  plaintiff  herein  proceeded  to  collect  the 
moneys  from  said  owners  of  said  lots,  who  had 
assumed  and  agreed  to  pay  the  same,  and  dealt 
with  said  assu  mersas  payers  of  said  notes,  and  as 
the  persons  who  were  primarily  liable  for  the 
paynient  of  said  notes;  that  said  notes  were 
made  payable  at  Fletcher's  Bank,  but  that  they 
were  not  presented  at  said  bank  for  payment 
when  dne;  and  this  defendant,  knowing  that 
the  payment  of  said  promissory  notes  bad  been 
assumed  by  said  purchasers,  and  knowing  that 
said  Pope  was  dealing  with  said  assumers,  by 
reason  of  the  failure  of  said  notes  to  be  pre- 
sented at  said  bank,  where  the  same  were  pay- 
able, supposed  that  said  notes  bad  all  been  paid. 
And  this  defendant  furtfaer  shows  tbat,  dis- 
covering that  a  large  number  of  said  notes  had 
not  beeu  paid,  this  defendant,  in  the  year  1879, 
called  upon  the  plaintiff,  and  notified  him  that 
he  was  ready  and  prepared  to  pay  all  of  said 
notes,  and  that  he  was  desirous  of  doing  so, 
and  of  stopping  the  interest  thereon;  and  tnere- 
npon  It  was  agreed  by  and  between  this  defend- 
ant and  said  plaiotid  that  said  plaintiff  should 
produce  all  of  said  notes  that  baa  not  been  paid, 
and  this  defendant  should  pay  the  same;  and 
that  accordingly,  at  said  date,  the  plaintiff  did 
produce  for  payment  a  large  number  of  the  said 
notes,  and  thereupon  this  defendant  paid  said 
notes  in  full,  principal  and  interest;  and  tiien 
and  tbere  this  defendant  demanded  that  the 
plaintiff  shonld  produce  all  the  notes  which'  he 
held,  ^ven  by  this  defendant  upon  said  pur- 
chase, in  order  that  he  might  pa^  the  same,  and 
thus  stop  the  interest,  that  he  might  take  proper 
steps  to  secure  himself  from  loss  by  instituting 
suits  against  the  several  persons  who  had  as- 
sumed and  agreed  to  pay  said  notes;  that  there- 
upon said  plaintiff  agreed  with  the  defendant 
that  he  should  be  released  from  all  further  lia- 
bility on  the  account  of  any  other  of  the  notea 
so  executed  by  this  defendant  upon  said  pur- 
chase, and  that  the  plaintiff  would  took  only  to 
the  parties  who  had  assumed  and^greedtopay 
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the  same,  and  who  were  primarily  liable  for 
their  payment:  aod  that  by  reason  of  said  agree- 
ment of  said  plaintiff  to  release  this  defendant 
from  all  further  liability  upon  said  notes,  this 
defendant  was  led  to  take  no  further  steps  in 
the  matter  looking  to  bis  own  protection  as 
agaiost  ^d  partlea  who  had  assumed  and 
agreed  to  pay  said  notes.  '  Wherefore,  this  de- 
fnidant  says  that  the  plaintiff  herein  is  now  es- 
topped from  prosecutinc  this  action  af^nst 
bim  as  the  maker  of  said  notes.  And  this  de- 
fendant DOW  prays  Judgment  for  his  coats,  and 
for  all  Other  proper  relief.' " 

We  are  of  the  opinion  that  the  answer  is 
bad.  and  that  the  court  at  special  term  erred 
In  ovemiHag  the  demurrer  Uiereto,  and  erred 
in  general  term  in  affirming  the  Judgment  at 
spwial  term.  The  answer,  to  be  good,  must 
be  so  npon  at  least  one  of  three  grounds: 
firat,  that  the  facts  alleged  constitute  a  nu- 
vation;  second,  a  release:  and,  third,  an  es- 
toppel. In  every  novation  there  are  four  el- 
ements: (1)  an  existing  and  valid  contract; 
(3)  all  paxues  must  agree  to  the  new  contract; 
(8)  the  new  contract  must  be-valld;  and  (4)  the 
new  contract  must  extinguiab  the  old  one. 
Morrity.Whitmore,  27  Ina.  418;  Olaegow  v. 
Bobbt,  82  Ind.  440;  Jewett  r.  Meak,  48  Ind. 
868;  Grim  v.  Fiteh,  68  Ind.  214;  Clark  v.  Bill- 
ingt,  59  Ind.  508;  Fentkr  v.  Prather,  48  Ind. 
119;  Brittt^  MiUinff  A  3Qb.  Co,  v.  Probcuea, 
64  Ind.  406;  Fanont  v.  Nanum,  9S  Ind.  403; 
Kdton.  FZemi*np,l04Ind.l80, 1  WestRep.  845. 

It  will  hardly  be  uecessaryfor  us  to  take  the 
time  to  explain  wherein  the  facts,  pleaded  in 
the  answer,  fall  short  of  showing  a  novation, 
and  esnecially  need  we  not  do  so  as  appellee's 
couDBel  do  not  contend  there  was  a  novation. 
To  constitute  a  valid  release  there  must  be  a 
Talnable  consideration  paid  therefor.  See  Eel«o 
T.  Fleming,  and  authorities  cited. 

THo  such  consideration  is  shown.  When 
Parker  and  Hanway  purchased  the  real  estate 
from  ^e  appellee,  and  as  a  part  of  the  consid- 
eration therefor  assumed  and  agreed  to  pay  tbe 
notes  that  had  been  executed  by  the  appellee, 
they  became  primarily  liable  for  the  payment 
of  tbe  debt,  and  as  between  the  appellee  and 
tiiem  tbe  relation  of  principal  ana  surety  ex- 
isted, they  being  the  principals  and  he  the 
surety.  This,  however,  in  no  way  changed  or 
altered  the  appellee's  liability  to  the  appcilant. 

It  was  held  in  the  case  of  Sefton  v.  Ilargett, 
118  Ind.  582,  13  West.  Rep.  42,  "that  the  pur- 
chaser of  real  estate  who  assumes  the  payment 
of  incumbrances  on  the  land  thereby  becomes, 
as  to  those  previously  liable,  the  principal 
debtor,  without  regard  to  the  original  relations 
of  the  parties,  or  whether  the  creditor  con- 
sented thereto  or  not;"  and  further,  "in  such 
a  case,  if  the  creditor  has  knowledge  of  tbe 
facts,  and  extends  the  time  of  payment  with- 
out the  consent  of  those  who  occupy  tbe  re- 
lation of  sureties,  tbe  latter  will  be  discharged. 
But  it  is  not  averred  or  contended  that  the  ap- 
pellant extended  the  time  of  payment  to  any- 
one, or  made  any  agreement  with  reference  to 
tbe  payment  of  the  notes,  except  so  far  as  an 
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agreement  is  alleged  with  the  appellee.  Con- 
ceding that  there  was  an  agreement  between 
the  appellant  and  the  appellee  that  the  former 
would  no  longer  look  to  the  appellee  for  pay- 
ment of  the  notes,  but  would  loos  to  those  who 
had  purchased  the  real  estate  and  assumed 
[layment  of  the  notes,  the  agreement  was  not 
one  that  could  be  enforced  unless  bottomed 
npon  a  valuable  consideration.  Kdao  t.  /Vm- 
ing^  104  Ind.  180,  1  West.  Rep.  845. 

Tbe  grantees  of  the  appellee,  by  their  pur- 
chase and  assumption,  naving  become  the 
principal  debtors,  the  appellant  had  a  complete 
right  of  action  against  them  as  well  as  against 
the  appellee  at  me  time  tbe  agreemenl  is  al- 
leged to  have  been  made  for  bis  release.  Bifte 
V.  Ahbott,  108  Ind.  1,  8  West.  Rep.  381;  Dm4t 
V.  Hardy,  76  Ind.  272;  Jottdyn  v.  Edward*,  S7 
Ind,  212;  Kelto  v.  Fleming,  mpra;  Sefton  v. 
Hargett,  sxtpra. 

Tbe  agreement  did  not  give  to  the  appellant 
an  advantage  or  legal  right  which  he  did  not 
already  have.  The  appellee  surrendered  no 
legal  right,  nor  was  he  placed  In  a  differmt 
position,  to  bis  prejudice,  because  of  the  prom- 
ise made  by  the  appellant.  It  was  not  neces- 
sary to  the  ri^ht  of  the  appellee  to  maintain 
legal  proceedings  against  those  who  had  as- 
sumed to  pay  his  notes  that  be  first  pay  tbem; 
hut  had  payment  been  a  condition  precedent 
to  his  lignt  of  action,  he  was  at  Uber^  at  any 
thneto  leave  with  the  bank  the  moaej  neces- 
sary to  pay  the  notes,  and  this  would  have 
stopped  the  interest,  which  be  alleges  In  faia 
answer  be  verv  much  desired  to  do;  or  fae 
could  have  made  a  tender  to  the  appellant  and 
demanded  bis  notes,  and  then  brought  an  ac- 
tion for  their  cancellation,  or  waited  until  sued 
upon  them,  and  kept  his  tender  good  by  bring- 
ing the  money  into  court.  The  facts  pleaded 
do  not  constitute  an  estoppel.  Much  of  what 
we  have  said  with  reference  to  the  questioo 
of  consideration  is  applicable  to  the  question 
of  estoppel;  but,  in  aaaition,  we  may  add  that 
there  is  no  averment  tending  to  show  that  any 
one  of  the  parties  who  assumed  to  pay  all  or 
any  one  of  the  notes  Is  not  at  this  time  in  as 
good  condition  flnandally  as  on  tbe  day  wbra 
the  agreement  was  made;  nor  is  there  any  aver- 
ment tending  to  show  that  any  action  which 
the  appellee  then  had  a  right  to  bring  will  not 
be  equally  as  available  now  as  then. 

Tbe  opinion  in  the  case  of  Kelao  v.  Fleming,, 
supra,  covers  tbe  question  presented  by  the 
record  in  this  caae,  and  baa  left  veiy  little  to 
be  said  at  this  time. 

The  judgment  i§  reverted,  vith  eoeta,  leith  di- 
reetimu  to  the  court  bdow  to  wiuAain  the  dla- 
murrer  to  the  teeond  paragra^  tif  aneteer. 

ElUott.  Gh.  J.,  dissenting: 

Inasmuch  as  the  terms  of  the  agreement  are- 
explicit,  and  there  was  a  surrender  of  a  right 
by  Vajen  on  the  faith  of  the  appellant's  prom- 
ise, I  believe  the  agreement  valid,  and  the 
answer  good.   1  therefore  dissent. 

Petition  for  rehearing  orerraled  December 
19,  1889. 
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WISCONSIN  SUPBEUB  COUBT. 


W.  A.  GRAY  et  al.,  Itapta.. 

V. 

Hecry  HERMAN,  Appt. 

(....wis.....) 

1.  Tm^nmmk  »  tblrd  person*  uwepted 
1^  the  credltorUi  ■■tiBfWtion  of  Uie  debt,  ta  ade- 
fense  to  a  penon  eued  for  the  pordliBse  price  of 
arttclee. 

8.  A  promlM  by  a  third  person  to  pfty 
for  articles  if  tbe  seller,  who  is  holding  them 
«8  security  for  tbe  prioe,  wlU  turn  them  over  to 
the  purchaser.  Is  a  collateral  promise  and  must 
be  Id  writing  if  there  is  no  retoaae  of  liability  of 
the  original  purchaaer. 

(January  7,  18S0.) 

APPEAL  by  defendant  from  a  jiidmnent  of 
the  CSrcuit  Court  for  Milwaukee  County  in 
favor  of  plaintiffB  in  an  action  to  recover  tbe 
contract  price  of  certain  machineaand  tbe  value 
of  certain  repairs  made  thereon.  BeverBed. 
The  complaint  stated  three  causes  of  action: 
1.  For  a  Qurney  Crasher  Brick  Machine, 
mantifactnred  for  and  sold  to  the  defendant  on 
the  ISth  day  of  April,  1886,  and  deUvered  to 
T.  C.  Oumey  upon  the  defendant's  order. 

3,  For  another  Gumey  Crusher  Brick  Ma- 
chine, manufactured  for  and  sold  to  the  de- 
fmdant  on  the  8th  day  of  Jane,  1886,  and  deliv- 
ered to  one  T.  0.  Qumey  upon  the  defendant's 
order. 

8.  For  certain  extra  pieces,  parts  and  repairs 
manufactured  for  and  sold  to  the  defendant  on 
and  between  the  1st  day  of  Mav  and  tbe  17th 
day  of  June,  18(j6,  and  deliverea  to  one  T.  C. 
Qumey  up<»i  the  defendant's  order. 

Defendant  answered  to  ttie  first  cause  of 
action; 

1.  A  general  denial. 

2.  That  the  machine  mentioned  was  sold  to 
Gumey,  and  that  Oumey  paid  the  plaintiffs 
for  it  on  the  8th  day  of  July,  1886;  that  on  the 
last-mentioned  date  he  assigned  the  plaintiffs 
an  account  against  one  Davelaar,  which  was 
accepted  by  the  plaintiffs  in  satisfaction  of  the 
debt 

To  tbe  second  cause  of  action  he  answered  a 
general  denial. 
To  tbe  third  cause  of  action  he  answered: 

1.  A  general  denial. 

2.  That  the  extras  mentioned  in  the  third 
cause  of  action  were  sold  and  tbe  work  done 
for  one  Gumey;  that  on  or  about  the  8th  day 
of  July  Gumey  paid  the  plaintiffs  in  full  and 
assigned  them  an  accotmt  against  Davelaar, 
which  was  accepted  In  full  satisfaction  of  the 
debt. 

At  the  trial  defendant  offered  to  prove  that 
the  machines  and  repairs  bad  been  paid  for  in 
the  manner  stated  in  the  answer,  but  tbe  offer 
was  excluded  and  this  action  on  the  part  of  the 
court  was  assigned  as  error. 

The  court  submitted  ten  questlonB  to  tbe  jury 
for  a  special  verdict,  of  which  the  material  ones 
together  with  tbe  answers  thereto  are  as  fol- 
lows: 

J/^nt.  Did  T.  C.  Gumey,  some  time  in 
February,  1886,  request  the  plaintiffs  to  mano- 
«L.aA. 


facture  for  him  brick  machines  of  the  Gaylord- 
Martin  patent,  and  did  the  plaintiffs  arrange 
with  him  to  build  such  machines,  and  retain 
the  property  in  tbem,  and  ship  them  to  his 
(Guraey's)  customers,  and  collect  pay  for  them, 
and  turn  over  to  him  whatever  money  they 
might  so  collect  in  excess  of  the  amount  due 
them  for  manufacturing  and  dipping  such 
machines?  Answer  (by  dy^ction  of  tbe  court.) 
Such  an  arrangement  was  made. 

Second.  Were  any  machines  ever  Bold  and  de- 
livered under  that  arrangement}  A.  (bj  direc- 
tion of  the  court.)  No. 

TJiird.  Did  the  defendant,  Henry  Herman, 
some  time  in  April,  1886,  oU)  on  the  plainttffa 
In  company  with  said  Gum^,  and  direct  the 

{>lalntim  to  turn  over  tbe  machine  mentioned 
n  tbe  first  cause  of  action  in  the  complaint, 
and  sometimes  spoken  of  as  the  "Davelaar 
Machine,"  to  said  Gumey  to  dispose  of  on  his 
own  account,  and  promise  to  see  that  said  ma- 
chine should  be  paid  for;  and  did  the  plaintiffs 
tum  over  said  machine  to  said  Guraey  on  the 
credit  of  said  promise?  A.  Yes. 

Sitth.  Did  the  defendant  order  the  machine 
mentioned  in  the  second  cause  of  action  in  tbe 
complaint,  sometimes  spoken  of  as  tbe  "Lan- 
sing Machine?"   A.  Yes. 

Seventh.  Did  tbe  defendant  order  the  extra 
pieces  and  repairs  mentioned  in  the  tbjrd  cause 
of  action  in  the  complaint?   A.  Yes. 

Upon  this  verdict  plaintlft  were  givm  Judg- 
ment for  the  full  amount  of  their  claim,  and 
from  that  judgment,  and  from  an  order  deny- 
ing a  new  trial,  defendant  took  this  appeaL 
Jfr.  Truah  H.  Boyt,  for  appellant: 
Conceding  that  the  defendant  made  the 
agreement  as  testified  to  by  the  plaintiffs,  it 
was  void  under  the  Statute  of  Frauds  because 
not  in  writing. 

Rev.  Stat.  2807;  Young  v.  FivntA,  85  Wis. 
116;  Glapp  v.  TF«»,  S2  Wis.  641;  Hoite  v. 
Bailey,  68  Wis.  484;  Emeride  v.  Sajiden,  1 
Wis.  77;  Dyer  v.  Qibaon,  16  Wis.  658;  Wyman 
v,  Goodrich.,  36  Wis.  21;  Shook  y.  VanmaUr, 
22  Wis.  582;  Vogd  v.  MeljM,  31  Wis.  806; 
WcOMnt  V.  iVrAimf,  1  Ld.  Raym.  224;  tikinneT 
T.  Conani,  2  Vt.  468. 

There  was  no  benefit  to  accrne  to  defendant, 
so  that  the  case  is  not  brought  within  ttie  ex- 
ception of  the  rule  laid  down  in — 
Wei$d  V.  Spenee,  59  Wis,  801. 
Tbe  payment  of  tbe  debt  by  a  third  person — 
although  a  mere  volunteer — and  an  accep- 
tance by  tbe  creditor  of  such  payment  in  sat- 
isfaction of  the  debt,  operates  to  extinguish  it 
and  to  estop  the  auditor  from  afterwards 
maintaining  an  action  therefor  against  the 
original  debtor. 

Pelton  V.  Knapp.  21  Wis.  68-71.  See  Kim- 
baU  V  Noyet,  17  Wis.  686;  Putn^  v.  Farn- 
ham,  27  Wis.  187;  Leamtt  v.  Morrow,  6  Ohio 
St.  71-81. 

Metar*.  WllliMU,  Friend  ft  Bright, 

for  respondents: 

Tbe  agreement  made  by  the  defendant  Her- 
man was  an  original  promise,  not  collateral, 
not  to  pay  tbe  debt  of  another,  but  to  pay  bis 
own  debt. 

rouTig  V.  IUvneh,  85  Wis.  116., 
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The  plaintiffs  had  not  trusted  Quroey.  and 
would  not.  He  had  incnrred  no  debt  to  them 
when  Herman  made  his  promise.  Hence  that 
promise  was  not  within  tne  Statute. 

Dyer  v.  Qibaon,  16  Wis.  557;  Vogel  v.  Melmt, 
81  Wis.  311. 

The  sale  was  made  to  defendant  and  credit 
alone  given  to  him,  and  Uie  Statute  of  Frauds 
has  no  application. 

Champion  v.  Doty,  81  Wis.  190;  Weisel  v. 
Spenee.  59  Wis.  801;  Bentley  v.  Doggett,  51 
"Wis.  232;  McCartney  v.  HubbeU,  52  Wis.  871; 
Hevxtt  V.  Currier,  03  Wis.  386;  Grisieold  v. 
Wright,  61  Wis.  195;  Drummond  v.  Huyten, 
46  Wis.  188. 

An  agreement  by  one  pawn  to  pay  for  goods 
furnished  to  anotfaer  Is  not  a  collateral  promise 
to  pay  the  debt  or  answer  to  the  default  of 
another  within  the  meaning  of  the  Statute  of 
Frauds.  Goods  charged  upon  the  vendor's 
books  to  the  person  to  whom  ^ey  are  delivered 
may,  nevertheless,  be  shown  to  nave  been  sold 
upon  the  credit  of  another. 

Larmm  v.  Jenwa,  58  Mich.  427;  Benbow  v. 
SooOtmith,  76  Iowa,  151;  Waters  v.  Shafer. 
35  Neb.  225. 

A  satisfaction  of  the  debt  by  one  not  Uable 
could  not  avail  the  defendant. 

Mathewt  v.  Lawrence,  1  Denio,  213;  Clow  v, 
B<yrsl,  6  Johns.  88;  RusteU  v.  Lytle,  6  Wend. 
890;  Edgecombe  v.  Bodd,  5  Bast,  294. 

The  payment  by  a  third  party,  to  be  availa- 
ble, must  be  by  him  as  agent  for  and  on  ac- 
count of  the  one  who  is  liable,  with  the  au- 
thority of  the  debtor.  Satisfaction  by  a  stran- 
ger is  no  plea. 

Atlantic  Dock  Co.  v.  Mayor  of  N.  T.  m 
K.  T.  67;  BleaiUey  v.  White  A  Paige,  654; 
mton  V.  Aleott,  16  Barb.  698;  Eromer  v.  Beim, 
76  N.  T.  674,  81  Am.  Bep.  491. 

The  most  that  coold  be  claimed,  if  the  evi- 
dence had  been  conddered  for  all  purposes,  is 
an  accord.  It  was  never  executed.  That  is 
no  bar  to  the  action  against  defendant. 

Kromer  v.  Heim,  75  N.  T.  576;  Schlitz  v. 
Meyer,  61  Wis.  421;  Brooklyn  Bank  v.  De 
Qrauw,  28  Wend.  343;  Day  v.  Both,  18  N.  Y. 
456:  Btone  v.  Todd,  AA  N.  J.  L.  274,  6  Cent. 
Rep.  628;  LeiUe  v.  Se^9.  68  Wis.  128. 

Cole*  CA.J'., deli  veredtfaeopinionof  the  court: 
We  fail  to  perceive  any  sufficient  ground  or 
reason  for  excluding  the  evidence  offered  to 
show  payment  for  the  machines  and  repairs  by 
Gurney.  The  answer  alleged  that  the  account 
of  Davelaar  was  assigned  to  and  accepted  by  the 
plaintiffs  in  full  discharge  and  satisfaction  of 
tiie  debt,  and  for  the  machine  mentioned  in 
the  first  cause  of  action,  and  for  the  repairs 
mentioned  in  the  third.  And  the  defendant 
attempted  to  prove  by  Gumey  that  all  the 
claims  in  suit  had  been  paid,  but  tbe  evidence 
was  excluded.  As  we  have  observed,  we  per- 
ceive no  valid  reason,  upon  the  facts  of  the 
case,  for  excluding  the  evidence.  In  tbe 
charge  of  tbe  learned  circuit  judge,  he  says 
that,  in  his  opinion,  it  was  not  competent  for 
the  party  sued  to  plead  payment  bv  another 
party  who  was  not  sued,  and  could  not  be  af- 
fected by  the  Judgment  Why  not,  if  it  is 
shown  that  the  creditor  accepts  the  payment 
In  satisfaction  of  tbe  debt  ?  Can  it  be  said 
thai  the  obligation  b  still  in  force?  What 
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sense  or  reasim  is  there  in  any  such  technic^ 
rule  as  that,  if  it  exists  ? 

Tbe  plaintiff's  counsel  says  that  the  satisfac- 
tion of  a  debt  by  a  stranger,  between  wbom 
and  the  defendant  there  is  no  privity,  is  not 
available  to  the  debtor  as  a  defense.  But 
again  we  ask,  W  by  should  it  not  be,  if  the  cred- 
itor accepts  the  payment  in  satisfaction  of 
the  debt?  If  a  debt  is  fully  paid,  it  would 
seem,  according  to  plain  common  sense,  that 
the  obUgation  was  extinguished,  and  is  no 
longer  in  force  as  a  contract.  What  concern 
is  it  to  the  creditor  who  pays  his  debt,  espec- 
ially where  be  accepts  the  payment  made  in 
satisfaction  of  bis  debt? 

But  in  this  case  the  evidence  is  entirely  con- 
clusive that  Gumey  and  the  defendant  were 
not  strangers  to  each  other  in  these  transac- 
tions. Even  if  the  defendant  is  liable  as  the 
original  promisor,  it  is  clear  that  he  was  pur- 
chasing the  machines  for  tlie  benefit  of  Gumey 
rather  than  for  himself.  Gumey  was  deeply 
interested  in  the  payment  of  aU  these  claims, 
even  if  they  could  be  enforced  against  tbe  de- 
fendant and  not  against  him.  'niis  is  too  ob- 
vious from  tbe  testimony  to  require  any  argu- 
ment to  establish  the  fact.  Although  be  was 
not  a  party  to  the  record,  yet  tbe  facts  show 
that  he  was  no  stranger  to  these  claims. 

We  have  examined  the  cases  to  which  we 
were  referred  in  support  of  the  position  that 
payment  by  a  third  party  cannot  be  availed  of 
fay  the  defendant  as  a  defense,  nnlesssueh  pay- 
ment was  made  by  tbe  debtor's  agent,  or 
someone  authorized  by  the  debtor  to  make  it. 
We  do  not  think  these  cases  are  in  point. 
Some  of  them  relate  to  the  defense  of  accord 
and  satisfaction,  and  hold  that,  to  sustain  such 
a  plea,  an  accord  must  be  completely  execoted; 
that  a  part  execution  and  tender  of  peif  orm- 
ance  of  the  residue  is  insulBcient  {austdl  t. 
Ltttie.  6  Wend.  890;  Kromer  v.  Beim,  76N.T. 
674);  while  Mathetoa  v.  LatDrenee,  1  Denio,  212. 
and  Atlantic  Dock  Go.  v.  Mayor  of  N.  T,,  68 
K.  Y.  64,  hold  that,  in  a  suit  upon  a  judgment, 
which  judgment  was  recovered  for  a  cause  of 
action  which  oould  exist  only  against  one.  it 
was  no  defense  that  tbe  plaintiff  had  Recovered 
a  judgment  for  the  same  cause  of  action  aninat 
another  person,  which  had  been  paid,  ana  that 
a  cause  of  action  ex  delicto  was  not  extinguished 
by  a  recovery  and  satisfaction  of  a  judgmrat 
against  a  stranger  in  no  wise  joined  in  liability 
with  the  defendant,  for  the  full  amount  of  the 
damages  claimed,  nor  is  the  plaintiff  estopped 
tbereby.  Whether  these  derasions  are  in  har- 
mony with  mi»  T.  Btam,  50  Wis.  188,  wbm 
it  is  impliedly  decided  that  full  compensation  for 
an  injury  made  by  one  of  several  wrong'doers 
is  a  bar  to  an  action  against  tbe  other  wrong- 
doers, we  shall  not  stop  to  determine. 

The  case  of  CUno  v.  Borst,  6  Johns.  86,  is 
rested  on  the  authority  of  Orymes  v.  Blofietd, 
Cro.  Eliz.  541,  but  this  account  is  given  of  the 
latter  case  In  a  note  of  Bdffeeombe  v.  Bodd,  6 
East,  294^  as  tbe  decisKm:  "If  the  condition 
of  an  obligation  be  to  pay  £20  at  a  certain  inj, 
and  a  stranger  surrender  a  copyhold  to  the  use 
of  the  obligee,  in  satisfaction  of  the  £20,  which 
the  obligee  accepts,  this  is  a  good  siUlsfaction 
and  discharge  of  the  obligation." 

Edgecombe  v.  Bodd  decides  nothing  in  con- 
flict  with  that  proposition. 
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But  we  will  Dot  prolong  tbe  discuasion  of 
this  point,  but  conclude  wfiat  we  have  to  my 
upon  the  question  with  the  remark  that  we  can 
perceive  no  ground,  in  reason  or  in  law,  for 
excluding  the  evidence  of  payment  of  the 
claims  by  Qurney.  If  these  debts  were  really 
paid  aod  satisfled  by  him.  the  defendant  should 
have  tbe  benefit  of  the  defense.  Whether  the 
payment  was  made  by  bis  authority  or  not,  he 
surely  ratified  the  act  by  seeking  to  anil  him- 
self of  it  on  the  trial.  It  was  error  to  exclude 
the  evidence. 

In  answer  to  the  third  question,  the  Juir 
found  that  the  defendant,  some  time  in  April, 
1886,  called  on  tbe  plaintiffs,  in  company  with 
Gumey,  and  directed  the  plaintiffs  to  turn  over 
the  machine  mentioDed  in  the  first  cause  of  ac- 
tion In  tbe  complaint^  sometimes  spoben  of  as 
the  "Davelaar  Machine,"  to  said  Guroey,  to 
dispose  of  on  his  own  account,  and  that  he 
promised  to  see  that  said  machine  should  be 
paid  for,  and  that  tbe  plaintiffs  turned  over  said 
mschine  to  said  Gumey  on  the  credit  of  that 

gromise.  This  finding  should  be  considered 
1  connection  with  tbe  first  question,  tbe  answer 
to  which  was  given  by  tbe  court;  that isto  say, 
that  some  time  in  February.  1886,  an  arrange- 
ment was  made  between  tbe  plaintiffs  and  Gur- 
ney,  by  which  the  former  agreed  to  manufac- 
ture for  him  the  machines  named,  and  were  to 
retain  the  property  in  said  machines,  and  ship 
them  to  Gurnev's  customers,  and  collect  the 
p»'  for  the  machines,  and  turn  over  to  Gumey 
wbatever  money  they  might  so  collect,  in  ex- 
cess of  the  amount  which  might  be  due  them 
for  manufacturing  and  shipping  the  machines. 
It  is  said  that  no  machineB  were  furnished  un- 
der this  arrangement;  but  it  is  necessary  to  re- 
fer to  it  to  show  the  relation  of  the  parties  and 
the  aliuatlon  of  things  when  the  defendant  di- 
rected the  plaintiffs  to  turn  over  tbe  machine 
to  Gumey,  and  they  did  so  on  the  credit  of  bis 
promise. 

On  the  arrangement  as  originally  made,  it 'is 
dear  that  Gumey  was  really  the  owner  of  the 
machines  when  manufactured,  the  plaintiffs 
Tctaininff  the  title  by  way  of  security  for  their 
debt.  This  is  apparent  from  the  stipulation 
that  they  agreed  to  account  to  him  for  any  ex- 
ceflB  of  money  in  their  bands  after  they  were 


paid.  So  matters  stood  when  the  defendant 
directed  them  to  turn  over  the  machine  to  Gur- 
ney  for  him  to  dispose  of  as  bis  own,  and  prom- 
ised that  he  would  pay  for  it  This  promise 
was  not  in  writing,  and  it  does  not  appear  that 
it  was  in  any  way  beneficial  to  the  defendant 
that  Gumey  should  have  the  machine.  The 
plaintiffs  did  not  release  Gumey  from  his  lia- 
bility under  the  first  arrangement,  and  there 
was  no  new  consideration  arising  between  the 
defendant  and  tbe  plalntlfb.  'nie  facta  bring 
the  case  strictly  within  the  rule,  "as  settled  by 
this  court,  that.  If  the  oW^nal  debtor  Is  not  re- 
leased from  liability,  a  promise  by  a  third  per- 
son to  pay  the  debt,  in  consideration  that  the 
creditor  will  release  a  lien  which  he  holds  upon 
the  property  of  tbe  debtor,  where  no  benefit 
accrues  thereby  to  such  third  person  by  such 
release.  Is  within  the  Statute,  and  void,  unless 
in  writing."  In  such  a  case  the  promise  of  a 
third  person  is  a  collateral  promise  to  answer 
for  the  default  of  the  original  debtor. 

Such  is  tbe  doctrine  of  this  court,  as  pointed 
out  by  Mr.  Jtutiee  Taylor  in  Weisel  v.  Sptnee, 
69  Wis.  301.  The  question  is  so  fully  exam- 
ined in  that  case  that  any  further  ducusdon 
here  Is  unnecessary.  We  observe,  further,  that 
the  original  arrangement  was  In  tiie  nature  of 
an  ezecutorv  contract  of  sale  and  purchase,  and 
covered  botn  machines  mentioned  in  the  com- 
plaint, and  that  that  contract  does  not  seem  to 
have  been  rescinded  by  tbe  parties.  By  the 
si.\tb  and  seventh  findings,  standing  by  Uiem- 
selvca,  tbe  defendant  seems  to  have  been  an 
original  undertaker  or  promisor.  Certainly,  if 
he  ordered  tbe  machine  spoken  of  as  the  "Lan* 
sing  Machine,"  and  ordered  the  extra  pieces 
and  repairs  mentioned  in  the  third  cause  of  ac- 
tion, he  is  clearly  responsible  for  the  payment 
of  these  claims.  A  new  trial  may  disclose  a 
different  state  of-  facts,  which  may  affect  his 
liabtlity. 

On  toe  whole  case,  we  think  the  judgment 
of  the  circuit  court  must  be  reversed,  and  a 
new  trial  ordered.  We  shall  not  consider  the 
other  errors  assigned,  as  it  is  unnecessary  to  do 
so. 

Judgment  of  tht  CHreuit  Court  revened,  and 
a  Mwtriat  ordered. 
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B.  F.  CARTER,  Use  of  Kate  E.  Carter, 
Ptff.  in  Err., 

V. 

Burr  P.  NOLAND. 

(....Va.....) 

An  lBd<nv«ment  npcm  a  bond  payable  on 
demand  of  a  receipt  of  a  portion  of  the  amount 
One  and  of  an  agreement  that  no  more  Aall  be 
demanded  thereou  until  the  happening  of  a  cer- 
tain event,  Is  not  so  far  a  part  and  parcel  of  the 
entire  instrument  as  to  require  notloe  in  the  dec- 
laration In  an  action  upon  the  bond. 

iLeicy,  J.,  dtaienta.) 

{January  9,  ISW.) 

0L.RA. 


ERROR  to  the  Chrcuit  Court  for  Loudoun 
Coun^  to  review  a  Judgment  sustaining  a 
demurrer  to  the  declaration  in  an  action  to  re- 
cover the  amount  due  upon  a  bond.  Revereed, 
The  case  sufficiently  appears  in  the  opinion. 
Jitr.  S.  Ferguaoo  Beaeh  for  plaintiff  in 
error. 

Mesars.  Holmea  Conrad  and  Brooke  ft 
Scott,  for  defendant  in  error: 

The  effect  of  the  indorsement  was  to  materi- 
ally alter  tbe  terms  of  the  original  contract,  and 
to  change  the  time  when  actfon  could  he-main- 
tained on  the  bond. 

Its  effect  is  the  same  as  if  it  had  been  original- 
ly part  of  the  bond;  and  the  original  condition 
and  the  indorsement,  as  modified  the  one  by  the 
other,  must  be  read  as  one  entire^agreement. 
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PrtU  T.  Si/te,  9  Oratt  260,  351. 
Such  has  been  the  effect  given  td  flimilar  in- 
dorsemcDtB. 

Stone  V.  Hanabrough,  5  Leigh,  434;  Bmith  v. 
apaUr,  10  Gratt.  822;  Broke  v.  Smith,  F. 
MooK,  679:  ^trgh  t.  FreOoTi,  8  T.  R  488; 
&9Rfim  V.  Frarier,  2  Wash.  (Va.)  180;  Greig  v. 
7af&o(,  2  Bam.  &  C.  119; -.Shernur  y.  Beak,  1 
Wash.  (Va.)  11;  amith  v.  Britton,  3  Patton  & 
H.  (Va.)  124. 

It  was  not  oecessary  that  the  indorsement 
ahould  be  under  seal. 

Stone  T.  Ba/i^rovgh,  Smith  t.  Britton  and 
Smith  V.  SpiUer,  eupra. 

Hlnton,  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  of  debt  on  a  single  bill. 
The  plaintiff  declared  on  the  bond,  taking  no 
notice  of  the  indorsement  thereon  in  the  wtnds 
and  figures  following: 

March  27th,  1876. 
By  amount  paid  for  me  by  the  Lucketts,  in 
purchase  of  fann,  five  hundred  dollars;  by  B. 
P.  Noland'fl  due-bill  of  this  date  for  five  hun- 
dred dollars;  and  it  la  agreed  that  no  more  of 
this  note  shall  be  demanded  of  the  said  Ko- 
land  until  the  marble  quarry  is  In  successful 
operation  and  be  receives  (herefrom  enous^  to 
pay.  the  balance  of  this  note,  or  he  can  sell  his 
stock  for  enough  to  iwy  said  note,  as  per  re- 
ceipt given  him. 

B.  F.  Carter. 

The  defendant  pleaded  payment  and  several 
special  pleas.  On  the  call  of  the  case  for  trial, 
however,  he,  by  leave  of  the  court,  withdrew 
bis  ideas,  craved  oyer  of  the  bond  and  the  ii^ 
doraement  thereon,  and  demurred  to  the  dec- 
laration. Tbe  court  sustained  the  demurrer, 
and  gave  judgment  thereon  for  the  defendant, 
and  it  is  this  action  of  the  court  that  we  are 
now  called  on  to  review. 

Tbe  ground  of  demurrer,  as  appears  from 
the  briefs  of  counsel,  was  tbat  the  indorsement 
on  Uie  bond  entered  into  and  became  an  in- 
tegral part  of  the  original  instrument,  making 
it  a  new  and  different  bond  from  what  it  waa 
at  ilrst,  and  that  tbe  bond,  therefore,  as  it  ap- 
peared on  oyer,  varied  materiaUy  from  tbat  de- 
scribed in  the  declaration.  The  question  we 
have  to  determine,  therefore,  is  whether  tbe 
bond  and  indorsement  have  become  so  far  in- 
corporated and  merged  into  each  other  as  to 
form  an  entire  and  indissoluble  agreement, 
which  must  be  fully  set  out  in  any  action  tbat 
may  properly  be  founded  thereon;  for  I  entire- 
ly concur  in  the  view  of  the  plaintiff  that,  to 
make  a  subsequent  agreemeot  respecting  a 
bond,  a  part  of  the  bond,  so  as  to  necessuate 
its  recognition  as  sucb  io  declaring  on  the  bond, 
it  must  be  so  ingrafted  upon  the  bond  that  the 
original  stock  and  the  matter  ingrafted  shall 
together  constitute  inseparable  parts  of  an  en- 
tire instrument;  and  I  do  not  thick  this  ought 
ever  to  be  regarded  as  having  been  accom- 
plished if  tbe  indorsement  can  be  regarded  as 
a  distinct  and  separate  promise,  covenant  or 
condition  that  m^  be  pleaded  in  defense  of 
the  action,  or  made  the  ground  of  a  separate 
action.  Now,  doeatbis  indorsement  introduce 
into  tbe  bond  a  new  term,  which,  with  the 
body  of  the  bond,  constitutes  an  entire  agroe- 
6  L.  a  A. 
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ment,  or  is  it  merely  an  engagement  on  the 
part  of  the  obligee  to  postpone  or  defer  the  ex- 
ercise of  a  right  already  accrued, — vide,  tbe 
right  to  collect  what  remained  due  on  the  bond 
until  the  obligor  shall  have  been  enabled  from 
tbe  proceeds  of  tbe  quarry,  or  from  the  sde  of 
bis  stock,  to  pay  it  ?  Admitting,  for  the  sake 
of  tbe  argument  merely,  tbat  tneae  writings, 
taken  together,  do  make,  as  the  defendant  con- 
tends, a  new  and  distinct  agreement,  yet  It 
must  be  manifest  that  the  eff of  the  indorse- 
ment has  not  been,  as  the  defendant  supposes, 
to  change  or  alter  tbe  period  for  the  maturity 
of  the  bond;  for  the  bond  is  a  bond  payable  on 
demand:  and  the  case  of  Payjie  v.  BritUm,  6 
Rand.  (Va.)  104,  is  a  distinct  authority  to  show, 
if  anv  was  needed,  that  such  a  bond  la  due  and 
payaole  from  its  date;  and  in  this  case  the  bond 
not  only  antedated  the  indorsement  by  nearly 
five  years,  but  had  absolutely  been  partly  col- 
lected when  the  indorsement  was  made.  Bo 
it  appears  that  the  effort  in  this  case  is  not  to 
graft  upon  the  original  obligation  a  new  term, 
but  to  graft  upon  so  much  of  the  original  ob- 
ligation as  remained  at  the  time  of  thelndorse- 
ment  a  promise  not  to  sue. 

Viewed  in  this  aspect,  this  indorsement  ap- 
pears to  us  not  to  be  part  and  parcel  of  an  en- 
tire instrument,  but  merely  a  condition  subse- 
quent, to  be  set  up  as  a  matter  of  defense,  or 
as  the  foundation  of  an  action  by  the  de- 
fendant 

In  Gould's  Pleadings,  chap.  4,  §  17,  p.  164, 
it  is  said:  "  It  is  never  necessary  by  the  com- 
mon law  for  the  plaintiff  in  his  declaration  to 
state,  or  Id  any  manner  to  take  notice  of,  any 
condition  subsequent  annexed  to  the  right 
which  he  asserts;  for  the  office  of  such  a  con- 
dition is  not  to  create  the  right  on  which  the 
plaintiff  founds  his  demand,  but  (o  qualify  or 
defeat  it.  The  condition,  therefore,  if  per- 
formed or  complied  with,  furnishes  matter  of 
defense  which  it  is  for  tbe  defendant  to  plead. 
Thus,  in  debt  on  a  bond,  it  is  not  necessary  for 
the  plaintiff,  in  bis  declaration,  to  stale  or 
count  upon  any  other  than  the  penal  part  of 
the  instrument,  leaving  the  condition  to  be 
pleaded  by  the  defendant,  if  it  affords  him  any 
defense,  as  it  docs  if  performed."  And  again, 
(Id.  §  19):  "  It  is  a  general  rule  that,  in  declar- 
ing upon  a  deed  or  other  instrument  consisting 
of  several  distinct  parts,  the  plaintiff  is  re- 
quired to  state  so  much  of  the  instrument  at> 
constitutes  prima  facie  a  complete  right  of  ac- 
tion; and,  if  any  other  part  of  the  instrument 
fumi^es  the  means  of  defeatiog  the  action,  it 
is  matter  of  defense,  of  which  the  defenduit 
may,  on  hia  part,  avail  himself  for  that  par- 
pose." 

And  it  would  appear  from  the  cases  of 
Eodgee  v.  Smith,  Cro.  Eliz.  628;  Trtvett  v. 
Agga»,  Willes,  1(»9,  note;  Devx  v.  Jefferiet, 
Cro.  Elfz.  852;  Ayl^  v.  Serinuheire,  1  Show. 
48,  Carth.  68,  64.— that  the  rule  at  common 
law  was  for  the  plaintiff  to  count  upon  tbe 
bond,  and  for  the  obligor  in  the  bond,  if  the 
condition  amounted  to  a  defeasance  or  a  cove- 
nant not  to  put  the  bond  in  force,  at  any  time 
to  plead  the  covenant  to  tbe  action  on  tbe  bond 
as  a  release  or  in  bar;  but  if  tbe  covenant  waa 
not  to  put  the  bond  in  force  for  a  limited  time 
the  obligor  was  compelled  to  resort  to  an  ac- 
tion on  the  covenant. 
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The  casea  of  Shermer  v.  Beale,  1  Wash.  (Va.) 
11;  Gordon  v.  Pnuier,  2  Wash.  (Ta.)  180; 
Priee  v.  Kyle,  9  Gratt.  247;  SmiHt  v.  Spiller, 
10  Oratt.  828;  and  I^yton  v.  Harman,  22  Gratt. 
'648,  are,  however,  quoted  and  relied  upon  as  ea- 
tablishUtg  a  different  doctrioe  and  course  of 
]H^>cedure  in  this  State.  But  to  this  we  cannot 
assent,  for,  without  questioning  the  propriety 
of  the  decision  in  either  of  those  cases,  we  yet 
think  that  the  rule  laid  down  in  them  has  no 
application  to  a  case  like  the  one  in  hand. 
Those  cases  serve  to  show  what  should  he  the 
practice  in  analogous  cases, — that  is,  in  cases 
where  the  hood  and  indoTsement  form  a  single 


instrument,— but  the  principles  announced  In 
them  ought  not,  in  our  judgment,  to  he  ex- 
tended to  casea  like  the  present,  where  the 
covenant  amounts  to  no  more  than  a  mere 
promise  to  refrain  from  the  exercise  of  a  ma- 
tured right  for  a  limited  time.  We  think  it 
unnecessary  to  say  more.  In  our  opinion,  the 
circuit  court  erred  in  faillae  to  overrule  the 
defendant's  demurrer,  and  for  this  cause  the 
judgment  mutt  he  reverted,  and  the  eaae  mutt  be 
remanded /(^  a  trial  to  be  had  therein. 
Lacy*  J.,  dissents. 

Petition  for  rehearing  denied.  <> 


MICmQAN  SUPREME  COURT. 


Neal  MOLLOT,  Admr.  of  Walter  S.  Gee,  De- 
ceased, 
e. 

TOWNSHIP  OF  WALKER,  Appt. 

(....Miob  ) 

1.  Failure  of  a  town  to  prorlderalliiiKa 
or  liarrlers  at  dangerous  plmoes  along  a 
pnbUo  highway  wUl  render  It  UaUe  for  injurlea 

tbereby  resulting,  where  the  erection  of  euoh  rail- 
ing or  barrier  ia  a  njasooable  and  necesBary  pre- 
oautloo  to  eruard  travelers  against  Injury. 
8.  The  duty  of  towiudilpai  TUlag^es,  etc* 
to  keep  fal^lnraya  la  cood  r^iair  so  that 
they  thall  be  safe  and  oonvenlent  for  puUlo 
travel  Is  made  Imperative  by  Ho*.  Stat.  •  IMS. 
It  Ib  a  question  ft>r  the  Jorsr  whether 


If  ore— Hkr/ncai/s;  duty  of  town*  and  vtUoges  to  ktep 
in  tafe  condition. 

By  the  statutes  of  the  New  England  States,  al^ 
highways,  townways,  causeways  and  bridges  with- 
in the  bounds  of  any  town  are  required  to  be  kept 
Id  repair  at  tbe  expense  of  such  town,  so  that  the 
same  may  be  safe  and  ooovenlent  for  travelers, with 
their  horses,  teams  and  carriages  at  aU  seasons  of 
the  year.  Stanton  v.  Springfield.  1£  Allen,  666; 
Frovldenoe  v.  Clapp,  B8  U.  8. 17  How.  161  (15  L.  ed. 
W). 

Generally  speaking,  a  town  or  olty  charged  with 
the  duty  of  keeping  Its  highways  or  streets  In  re- 
pair performs  that  duty  when  the  traveled  way  Is 
without  obstruction  or  structural  defect  which  en- 
dangers the  safety  of  travelers,  and  Is  suAolently 
level  and  smooth,  guarded  by  railings  where  neces- 
sary, to  enable  persons,  by  the  exercise  of  ordinary 
Kiare,  to  travel  with  safety  and  convenience.  Hizon 
V.  Ziowell,  U  Gray.  69;  Barber  v.  Koxbury,  11  Allen, 

m 

The  obUgaUons  resting  upon  towns  In  relation  to 
ttie  support  of  highways  and  bridges  is  not  Imposed 
by  tbe  common  taw,  but  fa  wholly  a  creature  of  tbe 
statute.  Ghldsey  v.  Canton,  17  Conn.  475, 178,  ap- 
proving Uower  V.  Lsloester.  9  Mass.  847;  Reed  v. 
Belfast,  £0  He.  248;  Sanf ord  v.  Augusta.  W  Me.  m-. 
Peck  V.  Ellsworth,  Sit  He.  ae^  Baxter  v.  WInooski 
Tump.  Co.  22  Vt.  114;  Hyde  v.  Jamaica,  27  Vt.  4«: 
Slate  V.  Burlington,  85  Tt.  Sail:  Kltttedge  v.  HU- 
wan)cee,26WlB.46. 

The  duty  to  make  repairs  In  a  highway  rests,  at 
«ommoo  law,  on  the  town  or  other  subdivision  of 
tiie  State  on  which  the  duty  of  opening  and  making 
the  highway  rests.  Erie  Co.  v.  Com.  127  Pa.  197. 

If  rails  or  barriers  tre  aeoenair  for  the  proper 
security  of  trsvelers,  the  authorities  charged  wHb 
«L.RA. 


railings  or  barriers  are  necessary  to  make  a  blgh- 
way  reasonably  safe  for  travelers. 

4.  Notice  to  town«lilpofileera<tf  the  neces- 
sity of  barriers  or  rafUogs  along  a  dangerous  place 
m  a  highway  Is  sufflclently  shown  where  it  ap- 
pears Qiat  liiey  lived  in  close  proximity  to  the 
place  and  some  of  tbem  frequently  passed 
over  It. 

5.  Whether  an  li^larjr  on  a  Uifhway, 
caoepd  by  the  alidtng  of  the  rear  end  of 

a  veUele  over  an  embankment,  would 
have  occurred  If  proper  railings  or  barriers  had 
been  provided  at  the  place,  is  a  question  for  the 
Jury. 

6*  Whether  a  partiealar  Tehlele  lenn- 
enltable  and  not  roadworthy  because  unwieldy 
and  unmanageable  Is  a  question  for  ttae  jury. 

7.  tlt^cannot  be  held  n^Uipenee.  M  mat- 


keeping  the  roads  In  repair  and  eofe  condition 
must  furnish  them.  Palmer  v.  Andover,  2  Cusb. 
flOO;  RoweU  v.  Lowell.  7  Gray,  VXy,  Jones  v.Waltbam, 
4  Cush.  2B9. 

Whenever  a  public  road  is,  from  any  cause,  ren- 
dered so  unsafe  as  to  put  the  traveler  in  peril  of  bis 
life.  It  Is  the  duty  of  the  authorities  to  do  what  la 
practicable  and  reasonable,  under  all  the  oiroum- 
Btanctfl,  to  render  it  safe.  Plymouth  Twp.v.  Graver, 
125  Pa.  24;  Fowler  v.  Strawberry  Hill,  74  Iowa.  844. 

A  village  wblcb  Is  constituted  a  seinrate  road 
district,  and  the  trustees  of  wblcb  are  commlsaion- 
ers  of  highways,  is  bound  to  keep  its  streets  and 
sidewalks  in  a  reasonably  safe  and  proper  cxmdi- 
tlon.  Fomfrey  v.  Saratoga  Springs.  T  Cent.  Rep.  44, 
104  N*.  T.  450. 

The  duty  of  keeping  in  repair  highways  and 
bridges  la  Imposed  by  statute  upon  the  town  In 
which  they  are  located;  and  criminal  Information 
will  He  against  a  town  for  falling  W  repalrabridge 
wltbin-lt  upon  a  public  highway.  Saukville  v.  State, 
69  Wis.  178. 

In  Oregon,  a  county  has  sole  ohai^  and  super- 
vision over  the  highways  within  Its  boundaries.  Is 
bound  to  keep  them  In  repair,  and  Is  liable  for  la- 
Juries  resulting  from  defects  therein.  Eastman  v. 
Clackamas  Co.  88  Fed.  Rep.  84. 

A  town  is  not  obliged  to  remove  Irregularttlee 
outside  of  the  road,  or  to  erect  barriers  to  prevent 
talvelefS  from  wwdering  Into  tbe  adjoining  fields. 
Uonk  V.  New  Dtreoht,  7  Cent.  Rep.  240,  104  N.  T. 
US. 

Uabaity  for  ntgUct  of  duty. 
Tbe  oare  of  roads  and  bridges  is  vested  In  the  sev- 
oral  towns  of  the  New  England  and  other  States, 
andaaauseofBcUonlB  expressly  given  by  statute 
against  a  town  for  neglect  of  repair.  But  no  action 
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ter  of  l&Wt  for  a  person  in  charge  of  a  vehicle, 
which,  because  of  the  lack  of  any  rallioff  or  bar- 
rier, is  on  the  point  of  sliding  over  an  embank- 
ment, to  place  his  shoulder  to  the  vehicle  to  pre- 
vent overtlurowlng.  The  most  that  can  be  claimed 
against  falm  la  that  It  la  a  question  for  the  Jury. 
8.  A  afeneral  cnstom  and  usage  mm  to 
piwjjwy  railings  or  barriers  alontr  the 
highway  embankment  is  of  no  Importance  In  de- 
termining the  UablUty  of  a  town  for  failure  to 
provide  such  barriers  at  a  daiigeroua  {dace,  where 
the  Statute  Impoefls  an  absolute  liability  to  make 
highways  safe  for  traveL 

(November  8. 1880.) 

ERROR  to  the  arcuit  Court  for  Kent  Coun- 
ty to  review  a  judgment  for  plaintiff  in  an 
action  to  recover  damages  for  personal  injuries 
resultiag  in  death  BDd  alleKed  to  have  been 
caused  oy  defects  in  a  public  highway  which 
defendant's  duty  was  to  keep  in  repair.  Af' 
firmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  F.  A.  Stace.  with  Mr.  J.  C.  Flts- 
geraldt  for  defendant,  appellant. 

Mesvrs.  Blair,  Klngsley  &  Klelnhans 
and  Thompson  &  Teoaple*  for  plaintiff,  ap- 
pellee: 

The  want  of  railings  necessary  to  the  secur- 
of  travelers  is  a  '"defect  "-in  a  way  wiUiin 
the  meaningof  the  Statute,  wbiqh  renders  towns 
answerable  for  damages  sustained  "by  reason 
of  any  defect  In  a  way." 

Baden  AttUborotigh,lQTW,^.  See  also 
Norrit  V.  Litchfield,  35  N.  H.  271;  Byatt  v.  I 
Sondout,  U  Barb.  891.  I 


llesezceptbyfbroeof  tbestatuteglvlnglt.  Blgelow 
V.  Randolph,  U  Gray.  541;  Chldsey  v.  Canton,  17 
Conn.  475;  Keed  v.  Belfast.  20  Me.  2«;  Eastman  v. 
Meredith.  SB  N.  H.  284;  Frazer  v.  Lewlston,  76  He. 
m.;  Altnow  v.  Sibley,  80  HlnA.  186;  Yeager  v.  Tip- 
pecanoe Twp.  fa  Ind.  46. 

The  liability  of  towns  for  defecta  in  ways  Is 
wholly  the  creation  of  statutes,  and  Is  a  liability 
strictly  limited  and  peculiar.  Oliver  v.  Worcester, 
UBHass.  489, 49fc  Hower  v.  Leicester,  0  Hase.  247; 
Com.  v.  Springfleld.  7  Haas.  9;  Brady  v.  Lowell,  8 
Cush.  121,  lik  Bacon  v.  Boston,  3  Cush.  174:  BraUey 
V.  Southborough.  6  Cush.  141;  Smith  v.  Dedham,  8 
Oush.  628;  Hlxon  v.  Lowell,  18  Gray,  69, 64;  Vloal  v. 
Dorchesteo-,  7  Gray.  421. 

Dnder  Pnb.  Stat.,  chap.  62,  tP8,  a  town  is  liable  for 
a  defect  In  a  highway,— as,  a  loose  cover  of  a  cess- 
pool,—without  actual  notice.  If  It  miglit  have  had 
notice  by  exercise  of  proper  diligence,  although  the 
defect  had  not  ezlstod  for  any  particular  time. 
Poat  V.  Boston,  1  New  Eng.  Rep.  642, 141  Haaa.  189. 

Dangerous  ditches  and  excavations  by  the  side 
of  highways  must  be  guarded:  and  after  notice  the 
city  will  be  liable  for  iojurles  caused  by  neglect  to 
put  up  barriers.  Authoritiesolted  In  Kil^v.  Kan- 
sas City,  2  West  Rep.  208,  87  Ho.  lOB. 

Municipal  authorities  are  liable  for  the  fitOure  to 
erect  suitable  barriers  between  a  highway  and  a 
railroad  parallel  thereto,  where,  without  such  bar- 
riers, the  place  is  bo  dangerous  that  travelers  are 
exposed  to  great  peril.  Plymouth  Twp.  v.  Graver, 
lSftPa.24. 

A  town  Is  UaUe  for  injuries  resulting  from  de- 
fects In  those  portions  of  its  streets  which  are  with- 
in the  locality  of  railroads  which  cross  them,  of 
which  It  has  or  may  have  reasonable  notice.  If  It 
can  remedy  them  by  reasonable  care  and  diligence 
6  L.  R.  A. 


It  was  for  the  jury  to  say  whether  the  Town- 
ship was  negligent  in  not  erecting  a  bairier 
along  the  side  of  the  highway  under  the  par~ 
ticular  circumstances  of  the  case. 

Plymouth  Twp.  v.  Orazier,  125  Pa.  S4;  Bharp^ 
V.  mergreen  Twp.  67  Mich.  448;  JotAyn  v.  De- 
troit (Mich.)  42  N.  W.  Hep.  50;  SouthweU  v. 
Detroit  (Mich.)  43  N.  W.  Rep.  118. 

Evidence  that  it  was  not  customary  in  Kent 
County  to  have  barriers  on  highway  embank- 
ments was  properly  excluded. 

Champaign  v.  Patter$on,  60  III.  65;  HinekUy 
V.  Barmtabie,  109  Mass.  136;  KeniBortity  v. 
Ironion,  41  Wis.  647,  653;  PtfkSn*  t.  Fbnddu- 
Lae,  34  Wis.  43S,  443;  HulAard  r.  Coneord,  85 
N.  H.  60;  LitUeton  v.  Riehardion,  83  N.  H.  68; 
Hyalt  V.  Bondout,  44  Barb.  885;  Tripp  v.  Ly- 
man.  37  Me.  250. 

The  want  of  guard  rails  would  be,  in  con- 
templation of  law,  the  proximate  cause  of  the- 
accident,  if  their  existence  would  hare  pre- 
vented it  and  the  plaintiff  was  without  fault 

Boirfe  V.  FkiUon,  S9  Wis.  801 ;  Palaur  t.  An- 
dotier,  d  Cush.  600. 

If  a  waffon  Is  roadworthy,  then  the  fact  that 
it  has  defects  which  the  defects  in  the  road 
make  dangerous  is  no  defense  to  the  town. 

2  Thompson,  Neg.  1208;  Wharton,  Neg^par. 
987;  Uamimmd  v.  Mitktca,  40  Wis.  85;  Bodge 
T.  Bmnington,  48  Vt.  460;  Palmer  T.  Andom; 
2  Cush.  600.  607, 610. 

Long,  J.,  delivered  the  opinion  of  the  court: 
This  action  is  brought  by  the  plaintiff  as  ad- 
ministrator of  the  estate  of  Walter  8.  Qee,  de- 
ceased, against  defendant  Township,  to  recov- 
er damages  on  account  of  the  death  of  Walter 
S.  Qee,  which  the  plaintiff  alleges  was  caused 


without  interfering  with  the  oonstruotlon  or  opera- 
tion of  the  railroad.  Noyea  v.  Gardner,  1  L.  B.  A. 
864, 147  Mass.  606. 

A  village  taking  possession  of  a  strip  of  land  over 
the  right  of  way  of  a  railroad- and  alonff  the  street, 
and  constructing  a  sidewalk,  is  liable  for  Injuries 
from  its  defective  condition.  Uansfeld  v.  Moore, 
13  Weet.  Rep.  673,  124  III.  1821 

A  Village  18  not  liable  for  the  death  of  a  person 
drowned  In  a  canal,  attributable  to  nmnt  of  a  bar- 
rier between  the  village  street  and  the  canal,  if  the 
land  where  the  barrier  was  required  la  the  property 
of  the  State,  or  if  the  barrier  would  have  rendered 
the  travel  on  the  street  dangerous.  Veoder  v. 
Little  FallB.  1  Cent.  Rep.  B19, 100  N.  Y.  8(3. 

If  a  traveler  Is  inured  in  oonseguenoe  of  a  pal- 
pable defect  in  a  highway,  it  Is  no  defense  that  his 
horse,  at  the-exaot  time  of  the  Injury,  was  running- 
Bway,  or  was  beyond  his  oontroL  nymouUi  Twp. 
V.  Graver,  126  Pa.  S4. 

It  Is  not  sufficient  to  exonerate  a  village  that  Uxo 
superintendent  has  no  money  In  bis  hands  to  repair 
walks,  where  he  bad  no  authority  to  call  upon  the 
^atees  for  tiie  same.  Pomfrey  v.  Saratoga  Springs* 
7  Gent.  Rep.  44,  ID4  N.  T.  ISB. 

The  liability  of  the  town  or  city  does  not  extend 
to  persons  not  within  the  protection  of  thestatute. 
Blodgett  V.  Boston,  8  Allen,  297;  Higglnson  v.  Na- 
hant,  11  Allen,  530;  Stiokney  v.  Salem,  8  Allen.  8T4; 
Brltton  v.  Cummington,  107  Mass.  843^  Btinaon  v. 
Gardiner,  42  M&  248. 

An  action  Is  not  maintainable  against  a  town,  for 
a  personal  Injury  not  received  within  the  limits  of 
a  highway,  but  within  five  feet  of  the  ourbstonek 
which  the  town  was  not  bound  to  repair.  Stone  v. 
AtUeborougb,  1  New  Oig.  Bep.  4S6, 140  Mass.  m. 
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by  the  wrongful  nefiligeDce  of  the  defendant 
to  keep  Id  good  repair,  and  in  a  condition  rea- 
sonably safe  for  travel,  a  certain  biebway  in 
tbat  Towneiblp.  Plaintiff  od-  tbe  trial  in  tbe 
court  below,  before  a  jury,  had  a  Terdict  and 
judgment  for  98,500.  Defendant  brings  er- 
ror. 

Forty-nine  errors  are  assigned.  Ten  of  the 
asstgnments  of  error  are  based  upon  the  ruling 
of  uie  court  in  tbe  admission  and  rejection  or 
evidence  during  the  trial.  Twenty-two  of  sucb 
asgignmentB  of  error  are  based  upon  the  refus- 
al tS  tbe  court  to  give  defendant's  written  re- 
quests to  charge,  and  tbe  balance  of  such  a»- 
agnments  are  based  upon  certain  portions  of 
tbe  charge  as  given. 

The  circumstances  under  which  Mr.  Gee  re- 
ceived bis  injuries  are  not  much  in  dispute,  and 
are  stated  very  fully  in  tbe  brief  of  counsel  for 
defendant.  It  appearB  that  a  poriy  of  ladies 
and  gentlemen,  including  plaintifrs  Intestate 
and  tbe  plaintiff,  all  residents  of  tbe  City  of 
Grand  Sapida,  had  arrang«l  to  make  a  visit 
and  spend  the  evening  at  the  residence  of  Mr. 
A.  J.  Gill,  which  is  situate  in  the  Township  of 
Walker,  about  two  and  a  half  miles  west  of  tbe 
City  of  Grand  Rapids,  on  the  south  side  of  the 
bigbway  called  "Bridge-Street  Road,"  running 
from  the  ci^  westward  to  the  Grand  River,  a 
distance  of  about  ten  miles.  •  Plaintiff's  intes- 
tate, who  was  part  owner  of  a  livery-stable, 
fumisbed  the  conveyance,  team  and  driver,  for 
which  he  was  paid  by  the  party.  The  convey- 
ance provided  was  a  long  carry-all  on  wheels 
of  peculiar  and  unusual  build,  I>eing  more  than 
twenty  feet  long,  made  without  any  reach, 
with  &  "goose-neck"  forward  supporting  the 
driver's  seat,  and  under  which  the  fore-wbeels 
turned.  The  seating  room  for  passengers  ex- 
tended from  behind  the  goose-neck  backward 
several  feet  beyond  the  hind  axle,  and  it  was 
entered  from  behind  by  a  step;  tbe  seats  run- 
ning lengthwise,  and  being  over  fifteen  feet 
long.  The  vehicle  was  so  constructed  tbat 
when  loaded  the  weight  of  the  passengers  rest- 
ed almost  entirely  on  tbe  hind  axle.  The  tread 
of  tbe  wagon  was  wider  than  usual,  the  wheels 
being  nearly  a  foot  further  apart  than  in  ordi- 
nary wagons.  It  was  drawn  by  four  horses, 
the  pole  being  attached  to  the  collars  of  the 
wheel-horses  by  pole-straps,  no  neck-yoke  l)eing , 
used. 

The  party  arrived  at  Hr.  Olll's  bouse  be- 
tween 8  and  0  o'clock  in  the  evening,  and  re- 
mained till  about  1  o'clock  in  the  morning  of 
February  26, 1887,  when  they  started  to  return 
in  tbe  same  conveyance.  There  were  twenty- 
six  fuU-growfS  persons,  including  the  driver,  in 
the  load,  one  of  whom,  the  plaintiff,  i>esides 
tbe  driver,  sat  on  the  driver's  seat.  Two  of 
these  persons,  plaintiff's  intestate  and  Mr.  Fred 
Clark,  rode  standing  on  the  bind  step;  and  tbe 
remainder,  nine  gentlemen  and  thirteen  ladies, 
in  the  seating  room  of  the  carry-ail,  tbe  most 
of  the  ladies  being  in  the  forward  part.  The 
road  at  this  time  was  covered  with  snow  and 
ice.  There  liad  been  several  sunny  days,  and 
the  snow  bad  somewhat  thawed  in  the  daytime, 
but  had  frozen  again  at  nighL  The  convey- 
ance was  on  wheels,  though  for  some  part  of 
tbe  way  on  this  highway  tbe  sleighing  was 
good,  and  slelgbs  were  being  generally  used. 
A  short  distance  from  Mr.  OijI^b.  on  this  road 
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towards  the  city,  over  which  tbe  party  started 
to  return,  was  a  valley  between  two  hills.  The 
road  began  to  descend  towards  tbe  east  shortly 
after  lAiving  Mr.  Gill's  gate,  and  ccmtinued  to 
descend  for  about  twelve  to  fifteen  rods,  until 
it  reached  an  embankment  constructed  across 
tbe  valley  from  hill  to  hill,  a  distence  of  about 
eighteen  rodli.  This  embankment  was  from 
'twelve  to  sixteen  feet  wide  at  the  top,  with 
sides  sloping  at  a  grade  of  about  one  foot  per- 
pendicularly to  one  and  one-half  feet  horizon- 
tally, being  at  the  point  where  the  accident 
occurred  rrom  nine  to  ten  feet  high  above 
the  natural  surface,  and  some  seventeen  feet  on 
tbe  grade  to  tbe  bottom  of  tbe  embankment. 
It  had  no  railioKS  or  barriers  at  the  sides.  The 
traveled  track  of  the  highway  passed  over  this 
embankment,  and  there  was  a  well-defined  trav- 
eled track,  with  tracks  of  teams  and  vehicles 
worn  down  into  tbe  snow  and  ice  forming  two 
parallel  trougbs,  from  two  to  four  inches  deep^ 
with  a  cone  or  raised  ridge  between  them,  along 
about  tbe  middle  of  the  embankment;  the 
track  on  tbe  hill  approaching  it  not  being  so 
well  defined,  as  teams  in  descending  tbe  hill 
bad  not  followed  any  particular  track  until 
tbey  came  to  the  emninEment.  Near  the  top 
of  the  hilt,  near  Mr.  OlU's,  there  was  a  hollow 

filace,  which  had  been  washed  out  by  a  thaw 
n  the  early  part  of  the  winter.  This  place  had 
been  marked  by  a  stake,  and  Mr.  Gill  accom- 
panied tbe  party  with  a  laotem  to  guide  them 
by  this  hollow,  which  he  did,  the  team  keep- 
ing to  the  south  side  of  the  rtMd  as  they  went 
down  the  hill. 

The  night  was  cold  and  frosty,  and  tbe  road 
on  the  niU-side  and  across  the  embaokmeDt 
was  icy  and  slippery.  There  was  no  moon, 
but  it  was  not  a  dark  night,  being  light  enough 
for  the  driver  to  see  the  traveled  track,  ten  or 
fifteen  rods  ahead  of  bis  team.  After  the  team 
passed  the  hollow  place,  Mr.  Gill  left  them, 
and  returned  home,  and  tbe  vehicle  proceeded 
down  the  hill,  the  horses  going  at  a  pace  \)e- 
tween  a  trot  and  a  walk,  keefnng  to  tbe  south 
side  of  the  roadway  until  they  approached  tbe 
bottom  of  the  cutting,  and  the  beginning  of 
the  embankment.  At  this  point  there  was  a 
water-break,  being  a  slight  elevation  crossing 
the  road  to  turn  the  water  which  might  flow 
down  through  the  cutting  to  the  sides  of  the 
embankment.  On  approaching  this,  the  team 
and  vehicle  being  on  the  south  side  of  the  road, 
the  driver  undertook  to  bring  them  Into  the 
traveled  track,  so  tbat  both  off  wheels  should 
be  on  tbe  south  side  of  the  ridge  or  cone,  above 
mentioned,  and  both  near  wheels  should  be  on 
the  north  side  of  it,  and  for  that  purpose  drove 
his  team  somewhat  to  the  north,  and  then  along 
tbe  center  of  tbe  traveled  track.  It  appears 
tbat  tbe  fore  wheels,  in  coming  on  to  tbe  em- 
bankment, took  the  traveled  track  as  intended, 
but  the  hind  wheels  did  not  follow  therein, 
and,  going  too  far  to  the  north,  ttotb  of  them 
got  wholly  on  the  north  side  of  tbe  cone,  and 
thus  failed  to  track  with  or  follow  tbe  fore 
wheels.  The  wagon  proceeded  along,  the  team 
and  fore  wheels  keeping  the  track,  and  tbe 
bind  wheels  keeping  out  of  it,  and  getting 
further  and  furiher  out  towards  the  north  edge 
of  tbe  bank.  The  driver,  giving  bis  attention 
to  his  horses,  did  not  notice  the  bind  part  of 
the  wagon.   Mr.  Gee,  the  deceased,  and  Mr. 

Digitized  by  Google 


698 


MiomaAS  Bttpbekb  Coubt. 


Not.. 


Fred  Clark,  standioff  on  the  hind  steps,  did  not 
notice  this  conditioD  until  the  wagon  had  passed 
some  twelve  rode  from  this  water-brea^,  when 
the  hind  part  of  the  wagon  bad  worked  quite 
over  to  the  north  edge  of  the  bank,  the  fore 
wheels  remaining  In  the  traveled  track.  Then 
a  sliKbt  Jolting  was  noticed,  and  deceased  and 
Glanc  jumped  to  tbc  ground,  deceased  putting 
bis  shoulder  to  the  north  side  of  tbe  wagon, 
apparently  endeavoring  to  push  it  back  onto 
tbe  roadway  by  bis  own  strength.  About  J;hi8 
time  the  bind  axle  broke  close  to  the  off  (or 
south)  hind  wheel,  and  tbe  hind  part  of  the 
wagon  immediately  slid  sideways  down  the 
embankment,  the  horses  bdng  still  In  motion, 
and  the  driver  knowing  nothing  of  anything 
being  wrong  until  the  hind  end  of  the  wagon 
began  to  go  down.  The  entire  conveyance 
moved  forward,  from  the  place  where  tbe  axle 
broke,  about  forty  feet,  before  stopping.  The 
fore  wheels  and  fore  part  of  the  wagon  remained 
on  tile  roadway,  and  the  hind  part  slid  around 
flo  tliat  the  rear  was  at  the  foot  of  the  bank, 
some  seventeen  feet  from  the  top  of  the  bank, 
the  driver  remaining  on  his  seat  until  the 
horses  were  unhitched.  None  of  the  persons 
Temainlng  in  the  wagon  were  iujurea.  Mr. 
Oee,  the  deceased,  being  on  the  north  aide  at 
the  rear  end  of  the  wagon  when  it  went  over 
the  edge,  was  thrown  some  distance  down  the 
bank,  aiui  in  some  manner  received  a  blow  on 
the  bead.  At  first  be  did  not  appear  serionsly 
hurt,  and  took  an  active  part  in  unhitching  the 
horses,  and  went  back  with  a  greater  part  of 
the  pEirty  to  Mr.  Gill's  bouse  to  obtain  some 
other  conveyance.  Having  obtained  a  sleigh 
at  Mr.  Gills,  and  the  offer  of  another  at  Mr. 
Edison's,  about  a  quarter  of  a  mile  further 
west,  Hr.  Gee  started  with  Edison  to  walk 
there  and  get  it,  another  of  the  party  accom- 
panying bim  with  a  pair  of  horses.  During 
this  walk  Mr.  Gee  complained  of  a  severe  pain 
in  bis  head,  where  he  had  received  a  blow,  and 
returned  to  Gill's  and  laid  down,  and  shortly 
after  became  unconscious,  and  died  a  few  days 
thereafter  from  the  effects  of  it. 

The  only  ground  upon  which  any  attemptis 
made  to  bold  the  Township  Hable  Is  tbe  alleged 
neglect  to  provide  barriers  or  railings  ^ongthe 
sides  of  tbe  embankment  In  question.  Tbe 
court  in  Instructing  the  jury  stated  that,  to  en- 
title the  plaintiff  to  recover,  he  must  prove,  by 
a  fair  preponderance  of  evidence,  (1)  that  the 
highway  at  tbe  place  where  Walter  S.  Gee  re- 
ceived the  injurtes  which  caused  his  death  was 
not  in  good  repair,  and  in  a  condition  reason- 
ably safe  and  tit  fortravel;  (3)  that  the  defend- 
ant hsd  reasonable  time  and  opportunity  after 
said  highway  became  unsafe  and  unfit  for  travel 
to  put  the  same  In  a  proper  condition  for  use, 
and  had  not  used  reasonable  diligence  therein; 
(8)  that  at  the  time  said  Gee  received  said  in- 
jimes  both  he  and  the  driver  were  exercising 
proper  care  and  caution,  and  that  no  negligence 
of  either  contributed  to  the  injury  of  which 
complaint  is  made;  (4)  that  Mr.  Gee's  death  was 
caused  by  injuries  which  he  then  received,  and 
that  his  next  of  kin,  the  persons  entitled  by  law 
to  distribuiion  of  his  personal  estate,  have  sus- 
tained pecuniary  leas  by  his  death. 

The  defendant  in  its  first  request  asked  the 
court  to  charge  tbe  jurv  that  under  the  plead- 
ings and  proofs,  as  no  liability  was  shown,  the 
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plaintiff  was  not  entitled  to  recover.  This  re- 
quest the  court  refused,  but  cbarsed  tbe  juiT: 
"  You  will  first  consider  |and  determine  the 
question  whether  this  portion  of  the  higbway 
where  the  accident  occurred  wasinaconditi<Hi 
Teasooably  safe  and  fit  for  travel,  and  in  this 
case  that  question  will  depend  upon  your  solu- 
tion of  another  question,  viz.,  whether  or  not 
suitable  railings  or  barriers  atong  the  rides  and 
top  of  the  embankment  in  queraon  were  nec- 
essarv  to  render  the  hij^way  reasonably  safe 
and  fit  for  travel." 

The  question  of  the  negligence  of  tbe  defend- 
ant under  the  charge  so  given  was  therefore 
made  to  depend  upon  the  queation  of  tbe  doty 
of  the  defendant  to  erect  and  malnt^n  these 
barriers,  and,  under  tbe  drcumstances  sur- 
rounding tbe  case,  was  left  as  aquestion  of  fact 
for  the  determination  of  tbe  jury.  It  is  con- 
tended by  dfefendaot'&counsel  that  tbiswaserror. 

It  appears  that  this  higbwayhad  been  uped 
there  for  twenty-five  years.  That  the  Town 
had  done  work  on  this  embankmoit  during  the 
'  spring  and  summer  prior  to  the  accident,  when 
it  was  raised  about  fifteen  inches,  all  the  statu- 
tory labor  during  that  year  being  put  on  this 
fill.  'There  never  was  any  railing  or  barrier  of 
any  kind  on  either  side  of  the  embankment. 
The  actual  condition  of  the  bill  and  embank- 
ment was  well  known  to  the  town  officers,  the 
supervisor,  justice  of  tbe  peace,  town-clerk 
and  commissioner  of  highways  having  passed 
over  it  during  the  winter  and  spring  liefore  tbe 
accident,  and  Mr.  Edison,  the  overseer  of  that 
road  district,  lived  on  that  road,  within  fort^ 
rods  of  tbe  place  of  the  accident,  {wsslngoTer 
it  every  time  he  went  into  the  city. 

Plaintiff's  counsel  in  their  brief  assign  the  fol- 
lowing as  the  reason  of  the  accident:  The  ac- 
ddent  did  not  occur  because  of  any  slipping  or 
sliding  of  the  wagon.  It  was  one  that  might 
have  happened  on  such  a  road  aa  well  in  July 
as  in  February.  It  was  simply  one  of  those 
affairs  by  which  a  man  gets  unconsciously^  and 
inperceptibly  out  of  the  beaten  track,  either 
when  he  is  on  foot  or  driving  in  the  niglit-Ume, 
and  especially  after  being  compelled  to  deviate 
from  the  straight  travelM  way  by  obstractlons 
in  his  pathway  wbich  he  must  necessarily  go 
around.  That  the  immediate  and  proximate 
cause  of  the  injury  in  this  case  resulted  from: 
first,  tbe  narrow  top  or  surface  of  the  artificial 
emtwnkment;  second,  the  want  of  any  barriers 
or  guard  along  the  sides  to  prevent  vehiclee 
from  going  over  in  the  night-tnne. 

It  is  clafmed  by  plaintiff's  counsel  that  owing 
to  the  steep  embankment,  and  aaticipating  the 
results  likely  to  ensue  to  travelers  in  passing 
over  It  in  the  night-time,  it  was  tbe  duty  of  the 
Township  at  thu  pariicular  place  to  cause  bar- 
riers and  guards  to  be  erected  in  order  to  secure 
a  reasonable  degree  of  safety  for  public  travel, 
and  that  the  drcumstances  of  the  case  brine  It 
within  tbe  provisions  of  tbe  Statute  ,  requiring 
townships  having  the  care  and  control  of  the 
highway  to  keep  the  same  in  good  repair  and 
in  a  condition  reasonably  safe  and  fit  for  travel. 
At  least,  the  question  was  one  for  the  jury  to 
decide,  under  the  circumstances,  whether  the 
road  was  in  such  condition,  and  whetberit  was 
the  duty  of  the  defendant  Towndiip  (o  erect 
such  guards  or  barriers.  Outride  this  Statute 
there  u  no  ItaMll^. 
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The  defendant's  counsel  claim  that  a  town- 
ship cannot  be  held  liable  on  account  of  a  plan 
or  scheme  oi  conatructioD  of  a  road  either  as  to 
hdght.  vfdtfa  or  want  of  barriers.  Oounsel 
•cite  the  following  cases  as  sustaining  these 
views: 

In  Detroit  v.  Beekman,  84  Mich.  126,  the 
plaintiff's  intestate  was  killed  by  running  the 
wagon  which  he  was  driring  off  the  end  of  a 
-culvert,  and  overtuming  into  a  ditch.  'The 
negligence  allc^ied  was  that  the  city  erected  too 
abort  a  culvert,  and  left  too  much  of  the  ditch 
■open  and  unprotected .  It  was  not  alleged  that 
there  was  any  negligence  whatever  in  the  cod- 
.struction,  except  that  which  pertained  to  the 
plan  itself.  This  court  laid  down  the  rule  in 
that  case  that,  "when  complaint  is  made  that 
the  original  plan  of  a  public  work  is  so  defec- 
tive as  to  render  the  work  dangerous  when 
«ompleted,  it  la  apparent  that  the nult  found  Is 
with  legislative  action,  and  a  suit  grounded 
upon  it  is  grounded  on  a  wrong  attributable 
to  the  legislative  body  itself;  for  Ijie  determi- 
nation  to  construct  a  public  work,  and  the  pre- 
scribing of  the  plan,  are  and  must  be  matters 
of  l<^iuation,  whether  done  on  behalf  of  the 
fitate,  by  or  under  the  direction  of  its  legisla- 
tive body,  or  on  behalf  of  a  county,  town  or 
city,  by  or  under  the  direction  of  the  proper 
board  or  counsel.  In  carrying  nut  of  the  plan 
there  may  be  negligence  attributable  to  minis- 
terial  officers,  but  negligence  in  the  plan  itself 
must  be  attributed  to  the  body  that  devised, 
■ordered  or  adopted  it."  The  court  further  said : 
'*  In  this  State  tiie  question  which  lies  at  the 
foundation  of  this  suit  is  not  an  open  one. 
In  Larkin  v.  Saginatc  County,  11  Mich.  89. 
it  was  decided  that  no  action  would  lie  for  an 
injury  resulting  from  an  exercise  of  legislative 
authority.  In  PtmtiaeY.  Carter,  Mich.  164, 
which  was  a  case  of  injury,  by  change  in  the 
grade  of  a  street,  to  buildlDgBPreviously  erect- 
■ed  with  reference  to  an  established  grade,  the 
point  was  quite  fully  discussed,  and  the  liabil- 
ity of  the  citj  denied." 

In  Lansing  v.  Tootan,  87  Mich.  153,  the  same 
TOinciple  was  stated,  and  the  case  of  Detroit  v. 
Beekman,  tupra.  cited  and  approved. 

In  Toolan  v.  Lansing,  88  Mich.  815,  the  case 
was  again  before  tbU  court,  and  Detroit  v. 
Jleobnan,  again  dted,  and  the  doctrine  there 
laid  down  approved. 

In  Davit  v.  Jackson,  61  Mich.  686,  where  the 
action  was  brought  to  recover  damages  for  in- 
juries to  the  plaintiff  in  driving  bis  carriage 
against  a  stone  placed  on  the  end  of  a  culvert 
and  being  overturned,  the  defendant  asked  the 
court  to  instruct  the  jury:  "(4)  If  you  find 
that  the  placing  of  the  stone  in  question  at  or 
near  to  the  end  of  the  box-drain  by  the  defend- 
ant waa  a  part  of  the  plan  for  improving  the 
atxeet,  bv  putting  in  the  drain  and  protecting  the 
end  of  the  drain  and  the  traveling  public  from  in- 
jury or  accident  by  placing  the  stone  in  the  po- 
rtion where  it  was  at  the  time  of  the  accident, 
the  plaintiff  cannot  recov^."  "(d)  The  wrong 
which  must  exist  to  render  the  ci^  liable  is 
neglect,  and  there  can  be  no  o^lect  when  the 
work  was  completed  as  intended.  Negligence 
cannot  be  predicated  on  a  work  done  in  ac- 
cordance with  its  design  or  plan,  even  though 
It  does  not  sufficiently  protect  the  public." 

It  was  held  that  these  tnstrucUonswere  prop- 
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er,  under  the  drciunatances,  and'  should  have 
been  given. 

These  cases  all  arose  prior  to  the  statate  un- 
der which  plaintiff  claims  to  recover,  except 
Davii  V.  Jackson,  supra,  which  we  think  clear- 
ly distinguishable  from  the  present  case.  The 
clTcumstaaces  there  tended  to  show  that  the 
city  bad  placed  some  Irarriers  at  the  ends  of 
the  culvert  for  the  very  purpose  of  preventing 
persons  running  off  the  end.  The  plaintiff  ran 
against  the  barrier  itself,  and  was  injured. 
Since  the  adoption  of  the  present  Statute  there 
has  been  no  decision  of  this  court  laving  down 
the  rule  now  contended  for  by  defendant's 
counsel.    The  Statute  is  imperative. 

Section  1445,  How.  Stat.,  provides:  "Itjis 
hereby  made  the  duty  of  townships,  villages, 
cities  or  corporations  to  keep  in  good  repair, 
so  that  Uiey  shall  be  safe  and  convenient  for 
public  travel,  at  all  times,  all  public  higbwi^s," 
etc.,  "under  their  care  and  control,  and  which 
are  open  to  public  travel."  Section  1442  and 
1448  provide  the  penalty  for  such  neglect,  and 
authorize  the  brining  of  suit  by  the  party  in- 
jured. It  ia,  however,  "proviaed  that  in  all 
actions  brought  under  this  Act  it  must  be 
shown  that  such  township,  village,  city  or  oot- 
poration  has  had  reasonable  time  and  oppcntu- 
nity,  after  such  highway  .  .  .  became  unsafe 
or  unfit  for  travel,  to  put  the  same  in  the  proper 
condition  for  use,  and  has  not  used  reasonable 
diligence  therein."  This  Act  was  passed  in 
1879.    Act  No.  344,  Laws  1879. 

The  Act  of  1887  superseded  and  repealed  the 
Act  of  1879,  but  the  provisions  of  this  Act  are 
very  similar  to  the  provisions  of  the  Act  of 
1879,  and  the  same  duty  is  laid  upon  town- 
ships, etc.,  to  keep  the  highways  in  repair. 

Precisely  the  same  question  raised  by  counsel 
for  defendant  was  presented  to  this  court  in 
Alexander  v.  Big  iZnp»rf*(Mich.)42  N.  W.  Rep. 
1071,  and  there  fully  considered.  In  that  case 
it  was  said:  "Nor  can  the  city  escape  responsi- 
bilfty  because  the  croeawalk  was  removed  in 
the  improvement  of  Rose  Avenue,  on  the  prin- 
ciple enunciated  in  Detroit  v.  B&:kman,  84 
Mich.  125,  and  other  cases  cited.  AThtle  the 
City  of  Big  Rapids  was  improving  Rose 
Avenue,  or  even  after  the  improvement  had 
been  completed,  it  beul  no  right  to  leave  Pine 
Street,  which  crossed  Rose  Avenue,  open  to 
travel,  unless  the  crosring  of  those  two  streets 
was  made  reasonably  safe  and  fit  for  travel." 

In  JoBlpn  V.  Detroit  (Mich.)  42  N.  W.  Rep. 
50,  it  was  also  held  that  this  Statute  makes  the 
municipality  not  only  liable  for  injuries  result- 
ing from  a  neglect  to  keep  the  highway  in  re- 
pair, but  also  to  keep  the  same  In  a  condition 
reasonably  safe  for  traveL  Whether  this  high- 
way was  in  such  a  condition,  it  seems  to  us, 
was  a  question  for  the  jury,  under  the  circum- 
stances here  stated. 

The  negligence  complained  of  was  the  want 
of  any  barriers  or  railways  along  a  highway 
leading  out  from  a  populous  city,  and  over 
which  was  a  great  amount  of  travel,  the  em- 
bankmmt  being  built  up  between  two  hiUs  to 
such  a  height  and  so  narrow  that  persons  driv- 
ing there  might  be  io  danger  of  being  pre- 
cipitated over  the  embankment,  and  the  neglect 
to  place  some  kind  of  barriers  there  would, 
under  the  circumstancea  here  stated,  became  a 
question  of  fact  for  the  determination  of  the 
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Jury  whether  the  Towosliip  had  neglected  a 
lo^  which  this  Statute  imposes,  and  the  ques- 
tion vas  fairly  submitted  under  the  charge  as 
given. 

In  Plymtmth  Tusp.  v.  Graver,  125  Pa.  24,  a 
somewhat  similar  question  arose  under  a  statute 
of  Pennsylvania.  The  statute  provided  that 
such  roads  should  be  kept  constantly  in  a  state 
of  repair,  and  that  at -all  seasons  they  should  be 
kept  clear  of  all  impediments  to  easy  and  con- 
venient traveling,  at  the  expense  of  the  town- 
ship. It  was  held  that  where  plaintiff's  horae, 
traveling  on  a  highway,  and  parallel  with  and 
adjoining  a  railroad,  took  fright  at  a  locomo- 
tive, ran  upon  the  track  and  was  killed  by  the 
cars,  it  was  for  the  jury  to  say  whether  the 
township  supervisors  were  negligent  in  not 
erectluff  a  barrier  between  the  h^hway  and 
the  railroad. 

In  Warp  v.  Etergreen  Tap, ,  67  Mich.  448,  an 
action  was  brought  to  recover  for  Injuries  sus- 
tained by  plaintiff  in  being  overturned  upon  a 
public  highway.  It  appeared  that  plaintiff 
was  driving  with  her  husband  along  a  public 
highway,  and  tbat  in  descending  a  sand  bill, 
where  toe  road  had  been  raised  to  the  height 
of  fifteen  feet,  and  left  about  sixteen  feet  wide, 
unprotected  on  either  side  by  any  railing  or 
other  structure  to  prevent  persons  or  teams 
from  going  off  the  bank  at  the  sides  In  case  of 
accident,  the  horse  shied  to  the  side  of  the 
track,  and,  becoming  unmanageable,  went  off 
the  embankment,  taking  the  carriage  with  him, 
and  seriously  injuring  the  plaintiff.  It  was 
held  by  this  court  tbat  it  was  a  question  for 
the  determination  of  the  jury,  under  the  cir- 
cumstances, whether  the  road  was  kept  in 
reasonable  repair  and  safe  for  travel.  This 
Statute  cannot  be  given  a  construction  that 
would  relieve  a  township  or  other  municipality, 
upon  which  a  burden  is  cast  to  keep  ita  high- 
ways in  repair  and  reasonably  safe  for  travel, 
from  liability  by  saying  that  it  bad  adopted  a 
method  of  construction  and  had  built  accord- 
ing to  the  plan. 

Municipalities  cannot  construct  a  dangerous 
and  unsafe  road, — one  not  safe  and  convenient 
for  public  travel. — and  shield  themselves  he- 
hiod  thdr  legislative  powers  to  adopt  a  plan 
and  method  of  building  and  conBtructiug  in 
accordance  therewith.  The  negligence  con- 
sists, not  in  the  plan  of  the  work  or  the  man- 
ner in  which  it  ia  done,  but  in  the  failure  |to 
provide  suitable  protection  against  accident 
after  the  embankment  has  been  made.  The 
Statute  is  imperative  to  make  a  road  reasonably 
safe,  and  whether  it  is  in  that  condition  of 
safety  and  fit  for  travel  must  be  a  question  for 
the  jury,  under  proper  circumstances. 

If  this  roadway  was  built  at  such  height  be- 
tween|hill8,  and  so  narrow,  that  it  required  bar- 
riers to  make  it  reasonably  safe,  it  oiecame  the 
duty  of  the  Township  to  erect  them,  and,  fail- 
ing io  this,  the  Township  must  be  held  to  suffer 
the  consequences  of  such  neglect.  It  seems  to 
be  uniformly  held  tbat  the  absence  of  raillngB 
or  barriers  at  daneerous  places  along  a  public 
highway  is  a  detect  for  which  the  town  is 
liable,  Harris  v.  Clinton  Ttrp.  64  Mich.  447; 
Adama  v.  Natick,  13  Allen,  429;  Alger  v. 
Lowell,  8  Allen,  403;  PeUmer  v.  Andovo',  2 
Cush.  600;  Woodman  v.  Nottingham,  49  K.  H. 
eL.  R.  A. 


887;  Jdia  T.  Verlig,  85  lU.  58;  Whart.  Nisg. 

§978. 

In  a  note  to  9  Am.  &  Eng.  Cyclop.  Law,  p. 
881,  title  Highways,  it  is  laid  down  as  a  rule  of 
law  that  in  those  cases  where  tbe  erection  of 
railings  or  barriers  along  the  highway  is  a 
reasonable  and  necessary  precaution  to  guard 
travelers  against  injury,  tbe  municipality  is 
bound  to  provide  such  safeguards,  and  will  be 
held  liable  for  a  failure  in  this  regard,  citing 
HaskeU  v.  Nme  Oloueester,  70  Me.  805;  Siadt 
V.  PorUmouth,  52  N.  H.  221;  Davis  v.  BiU,  41 
N.  H.  829;  Palmer  v.  ATidmm;  3  Cush.  600; 
HoweU  V.  Lomll,  7  Gray,  100;  Babaon  v.  Bock- 
port,  101  Mass.  98;  .PVwp(?rt  v.  lAeU,  83  Dl. 
440:  Koester  v.  Ottumwa,  84  Iowa,  41;  BaaaeU 
V.  SL  JoaejA,  58  Ma  390;  Kennedy  v.  Mayor, 
78  N.  T.  385;  AOania  t.  Wile&n.  59  Ga.  544; 
(yLeary  v.  MaiUeato,  21  Minn.  65;  PiW^n  v. 
Hart,  80  Pa.  889,  and  other  cases. 

If  the  Township  could  not  make  this  em- 
bankment there  reasonably  safe  and  fit  for 
travel  in  adopting  a  plan  of  construction,  it  was. 
not  compelled  to  construct  a  highway  over  the 
place,  or  to  maintain  it,  and  it  could  nave  been 
closed  to  public  travel  until  put  in  safe  condi- 
tion. But  having  coostructed  it,  and  invited 
the  public  to  travel  over  It,  its  duty  under  the 
Statute  was  plain.  It  appears  that  the  direct 
and  immediate  cause  of  the  injury  was  tbe  un- 
guarded condition  of  this  high  embankment. 
If  any  sort  of  barriers  bad  been  placed  alon^  its 
aides,  80  tbat  tbe  hind  wheels  of  the  vehicle 
could  not  have  traveled  so  far  over  the  side,  no 
accident,  apparently,  would  have  happened. 
It  is  true  that  no  complaint  was  made  to  the 
officers  of  tbe  Township  whose  duty  it  was  to 
maintain  the  road  in  a  safe  condition,  yet,  as 
we  have  stated,  it  did  appear  that  they  lived  in 
close  proximity  to  the  place,  and  some  of  them 
frequently  pawed  over  it,  and  miut  be  held  to 
have  had  such  knowledge  or  notice  of  its  de- 
fective condition  as  tbe  Statute  requires  to  fix 
the  liabilitT.  It  is  contended  that  the  evidence 
shows  that  the  occurrence  was-a  pure  accident 
We  do  not  so  regard  it.  It  was  a  question  for 
the  jur^  to  find  whether  it  would  have  oc- 
curred if  the  highway  bad  been  in  proper  con- 
dition, and  this  question  was  left  to  them  under 
the  charge  of  the  court. 

It  is  also  claimed  that  a  sleigh  was  the  only 
proper  vehicle  to  be  used  on  Uiat  hi^way  at 
tbat  season  of  the  year.  The  evidence,  how- 
ever, shows  that  at  many  places  along  the 
higbwav  out  from  the  city  that  night  the  snow 
had  melted  off  so  that  the  gronna  was  bare  in 
places,  and  that  a  vehicle  on  wheels  was  better 
and  more  easily  drawn. 

It  Is  also  claimed  tbat  this  particular  vehlde 
was  unsuitable,  and  not  road  worthy,  being  un- 
wieldy and  unmanageable.  This  question 
was  left  to  tbe  jury  under  the  cbarge  of  the 
court,  and  they  have  determined  otherwise.  li 
was  a  question  of  fact  fra*  them. 

The  court,  also,  in  4  very  full  charge,  and 
In  whIcA  we  find  no  enor,  left  the  question  of 
the  contributory  negligence  of  tbe  deceased 
and  of  tbe  driver  to  the  jury.  We  shall  not, 
therefore,  discuss  these  questions  raised  under 
the  assignments  of  error  relating  to  tbat  branch 
of  the  case  further  than  to  say  that  if  by  the 
carelessness  of  the  defendant  in  constmotins 
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«Dd  maintaining  a  dangerous  highway  there, 
— ODe  not  fit  and  safe  for  public  travel, — and 
br  reason  of  such  defects  and  dangerous  con- 
ditiiMi  the  hind  wheels  of  the  wagon  slid  over 
the  embankment,  and  the  wagon  was  liable  to 
be  overturned,  and  the  partiea  then  and  there 
in  the  wagon,  under  the  charge  of  the  de- 
ceased, liable  to  meet  with  great  bodily  in- 
luriea,  it  was  not  negligence  on  the  part  of  the 
deceased  to  use  all  due  care  to  prevent  the 
overtuming  and  consequent  injury  to  the  par- 
ties in  bis  charge.  The  fact  that  he  alighted 
and  placed  his  shoulder  to  the  vehicle  to  pre- 
vent  the  accident  could  not  be  charged  as 
negligence,  [f  it  was  the  negligence  of  the 
deiendant  in  not  repairing  the  highway  which 
placed  Che  deceased  and  those  under  his  charge 

10  a  perilous  position,  no  negligence  could  be 
imputed  to  the  deceased,  if,  acting  upon  that 
occasion,  as  it  appeared  to  him  to  be,  for  the 
safety  of  himself  and  the  party  in  his  charge, 
he  did  not  take  tbe  precaution  which  upon 
«onfiideration  a  more  prudent  man  might  have 
taken.  At  least  it  was  a  questton  for  the  jury, 
and  fairly  submitted. 

Counsel  for  defendant  has  devoted  great 
space  in  his  brief  to  the  assignment,  and  urged 
uie  same  in  his  oral  argument  here,  that  the 
court  erred  in  refusing  to  permit  defendant  to 
five  in  evidence  the  custom  and  usage  gener- 
ally as  to  placing  barriers  or  railings  on  the 
^oes  of  similar  embankments  on  highways; 
and  it  is  contended  that  travelers  have  no  right 
to  expect  more  than  the  usual  and  customary 
safeguards,  and  that  it  would  be  unreasonable 
to  expect  any  township  to  use  exbwirdinary  or 
unusual  means  to  insure  safety  to  travelers. 
Under  the  circumstances  here  stated,  we  think 
that  there  is  no  force  in  this  contention.  The 
Statute  itself  imposes  the  duty,  and  tbe  miml- 
ciiulity  cannot  be  heard  to  say  that  because 
some  other  municipality  has  failed  in  its  duty 

11  can  be  excused  from  liability  arising  from 
such  neglect.  Neither  do  we  see  how  the  ac- 
tion of  tbe  officers  of  some  other  locality  could 
in  any  way  have  influenced  the  officers  of  the 
Township  in  constructing  this  embankment. 
But,  however  that  may  have  been,  their  duty 
was  plain,  and  no  such  excuse  could  avail. 

Complaint  is  also  made  of  the  charge  of  tbe 
court  upon  the  measure  of  damages.  We  have 
lead  the  cham,  and  do  not  think  it  open  to  critf- 
clsm.  We  aa  not  need  to  discuss  all  the  errors 
assigned,  or  the  refusal  of  the  court  to  give  de- 
iendant's  requests  in  charge  to  the  jury.  Tbe 
charge  as  given  was  fair  and  very  full, 'submit- 
ting all  proper  questions  to  the  jury,  and  we 
flnd  no  error  In  the  refusal  to  charge  the  re- 
<[aestB.  Many  of  them  were  covered  by  the 
jieneral  charge,  and  In  so  far  as  they  were  not 
«o  covered  we  do  not  think  there  was  error  in 
refusing  them.  Upon  the  whole  record  we  may 
tuld  that  we  think  the  case  very  fairly  trieu, 
and  fully  and  fairly  submitted,  and  we  see  no 
^ood  reason  for  disturbing  the  verdict. 

ThejudgmejU  mutt  be  affirmad,  with  coats. 

Sherwood,  Ch.  J.,  and  Hone*  J.,  con- 
«nrred  with  Tjong,  J. 

Campbell,  J,,  dissenting; 
I  do  not  think  that  plaintiff  made  out  a  case 
for  recovery.   It  is  hudly  necessary  to  enlarge 


on  tbe  reasons  why  Z  do  not  concur  in  tbe  views 
of  my  Brother  I^ng,  further  tban  to  indicate 
their  general  tenor.  This  road,  which  is  a  short 
causeway  between  higher  grounds  on  either 
side,  appears  to  have  an  ordinary  driveway, 
quite  as  wide  as  Is  usual  in  country  roads.  It 
differs  from  the  common  level  roads  only  in 
needing  and  having  no  roadside  ditches.  It  has 
existed  a  long  time,  and  that  is  of  itself  one  of  , 
the  strongest  reasons  why  defendant  cannot  be  ' 
regarded  as  negligent  in  not  changing  what,  so 
far  as  appears,  has  been  considered  a  safe  road. 
I  do  not  understand  that  the  Laws  of  1870  and 
1887  purport  to  impose  a  duty  on  the  local 
authorities  of  changing  existing  roads  in  any 
particular.  Neither  do  I  think  cotirts  or  juries 
can  dictate  to  highway  authorities  tbe  use  of 
barriers  on  a  road  bordering  on  no  cliff  or 
stream,  which  are  very  unnaual,  and  which 
very  few  persons  would  ever  think  of  putting 
up  m  such  a  place.  The  accident  which  hap- 
pened here  would  have  happened  to  the  wagon 
just  as  probably  and  just  as  badly  on  a  road  of 
the  same  width  bordered  by  ditches.  Tbe  de> 
ceased  was  perfectly  familiar  with  the  road, 
and  knew,  if  anyone  did.  In  what  way  it  was 
carable  of  causing  mischief. 

Common  highways  are  made  for  usual  ve- 
hicles, and  a  township  cannot  be  required  to 
make  a  roadway  so  wide  that  it  will  furnish 
space  for  the  sliaings  and  swervings  of  a  wa^n 
so  long  that  it  would  with  its  team  find  it  im- 
possible to  turn  aside,  to  say  nothing  of  turn- 
ing around,  in  twice  the  space  required  by 
law  for  any  roadway.  The  crowning  of  the 
center  of  the  road  was  not  only  to  be  expected 
at  the  season,  but  It  was  not  unknown  to  de- 
ceased, and  it  was  his  duty,  as  weU  as  that  of 
his  driver,  to  keep  an  eye  upon  the  manner  in 
which  the  wagon  was  moving,  and  see  that  it 
was  properly  driven.  Tbe  direct  cause  of  the 
movement  of  the  wagon  was  beyond  any  doubt 
the  failure  of  deceased  and  his  driver  to  do  this, 
and  if  they  were  excusable  for  using  wheels  in- 
stead of  runners  at  such  a  time  and  place  and 
with  such  an  unwieldy  carriage,  they  were 
bound  to  look  to  their  movements.  It  is  dlso 
clear  that  the  condition  of  the  road  was  not  the 
proximate  cause  of  the  death  of  deceased.  If 
he  had  been  killed  or  thrown  down  while  in 
the  wagon,  this  might  perhaps  have  been 
traced  mrectly  to  that  source.  But  those  who 
stayed  in  the  wagon  came  to  no  harm.  Had  he 
been  thrown  from  tbe  steps,  where  it  was  not 
safe  to  stand,  he  could  have  had  no  one  to 
blame  but  himself.  But  here  he  came  to  his 
injury  by  attempting  to  hold  or  push  this  enor- 
mous wagon  up  a  slope  1^  his  own  strength, — 
a  thing  that  was  preposterous  in  itself,  and 
which  was  certain  to  sweep  him  away  with  any 
slip.  It  is  impossible,  it  seems  to  me,  to  hold 
that  he  did  not  directly  contribute  to  his  Injury, 
and  he  was  in  fact  not  merely  aiding  in  it,  but 
its  primary  cause. 

I  am  not  prepared  to  depart  from  what  I  con- 
ceive to  be  the  settlol  law  of  this  Slate,  or  to  hold 
that  the  proper  or  best  methods  of  building 
roads  Is  among  the  presumable  accomplish- 
ments of  average  jurors.  The  officers  intrusted 
with  that  discretion  are  selected  under  the  law 
to  act  on  their  best  judgment,  and  I  do  not  be- 
lieve their  judgment  is  open  to  revision,  unless 
so  mcmstrously  perverted  as  to  show  they  have 
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□ever  ased  tbelr  diecretion  at  all.  We  have  no 
laws  that  require  perfect  roads,  or  perfect  safe- 
guards. It  IS  Dot  negligence  to  do  what  Is  usu- 
ally done  in  similar  cases,  unUl  some  statute 
Interrenea  to  require  it  specifically.  We  have 
no  statute  that  regnires  roads  in  dry  places  to 
be  guarded  by  barriers.  The  Law  of  1677, 
which  provided  for  them,  was  repealed  in  1881, 
except  as  to  roads  bordering  on  streams.  There 
is  some  reason  for  bolding  bridges  to  have  their 
approaches  made  different  from  ordinary  roads, 
partly  because  H  is  usual,  and  therefore  ex- 
pected, and  practically  required  by  statute,  and 
partly  because  a  road  approachiug  Is  narrowed 
to  correspond  with  the  width  of  the  bridge,  and 
vehicles  are  more  likely  to  miss  the  way,  and 
animals  are  not  unlikely  to  need  lookiue  after 
In  driving  them  on  it.  Butit  isnot  at  all  usual 
to  put  up  guards  beside  roads  of  eren  width, 
and  with  roadway  as  wide  as  our  turnpikes  and 
plank  or  gravel  roads  are  required  to  be.  And 
no  one  would  think  of  fencing  between  the  road* 
way  and  the  ditches,  which,  as  before  sug- 
gested, would  have  created  the  same  diflSculty 
for  this  wagon  that  existed  on  the  highway  in 
question.  I  think  there  should  be  Judgment 
for  defendant  of  reversal. 

Chajnplin*  J,,  took  no  part  in  the  deddon 
of  this  case. 


Eul^ia  HARRIS 
t. 

Albert  SMITH,  Admr.  of  John  S.  Smith, 
Deceased,  Appt. 

t....Mlch  ) 

1.  In  an  action  by  a  woman  to  recover 
oompensatlon  fbr  aervloea  mctersd  in 

the  nunllf  of  her  step-faHter,  with  whom  she 
Uved,  It  Is  error  to  Instruct  the  Jurr  that  she 
could  recover  U  they  should  find  that  there  was 
an  Implied  promise  oc  the  part  of  the  step-father 
to  pay  for  sueh  servloes,  where  there  is  uottdngr 
hi  the  teoti  and  olroumstanoes  of  the  case  to 
overoome  the  presumption  of  law  that  there  was 
noButdi  promise. 


S.  Apromiaebyawomantoherclaiif^ 
tor,  that  she  shall  receive  oompcnsatloa  if  dio 
vrlU  live  Id  the  family  of,  and  render  nerrloee  to, 
the  mother^  husband,  who  1b  step-father  to  the 
daughter,  which  promlae  la  made  In  the  presence 
of  the  step-father,  will  not  bind  him  to  pay  for 
such  servloes  unless  it  appears  that  he  knew  they 
were  rendered  In  reliance  upon  the  iiiniiilaii 

*     (December  28, 1689.) 

ERROR  to  the  Circuit  Court  for  Kent  Coun- 
ty to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  compensa- 
tion for  services  rendered  by  plaintiff  to  her 
step-father.  Reversed. 
The  facta  sufflciently  appear  in  the  opinion. 
ifetsrs.  WMPd  A  Ward  for  defendant,  ap- 
pellant 

Mr.  Clark^H.  Oleaaon.  for  Iplalntlff,  ap- 
pellee. 

Morse,  J.,  delivered  the  opinion  of  the- 

court: 

Plaintiff  was  a  step-daughter  of  John  S. 
Smith,  deceased.  On  November  18,  1866, 
when  plaintiff  was  about  nine  years  of  age,  her 
mother  married.  Mr.  Smith,  then  a  widower, 
and  went  to  live  with  him.  Each  of  the  par- 
ties had  separate  estates.  The  wife  owned 
eighty  acres  of  land,  and  personal  property- 
where  she  had  lived  before  her  marriage  to 
Mr.  Smith,  and  her  husband  owned  eighty 
acres  where  he  lived,  and  some  considerable 
personal  pTopertyl  and  another  forty  acres  of 
Land.  At  the  time  of  the  marriage  the  husband 
had  five  sons  and  Uiree  daughters,  all  of  whom 
lived  at  home,  more  or  less,  after  the  marriage. 
The  wife  bad  four  sons  and  two  daughters,  oy 
a  former  marriage,  some  of  whom,  also,  made 
it  tbelr  home  there.  The  plaintiff  lived  there 
continuously  until  of  age,  June  24,  1878,  and 
continued  to  live  there  thereafter,  and  to  assist 
her  mother^ntil  she  was  married,  December 
21, 18U8.  Halntiff  claims  she  remained  there 
from  her  anival  at  age  until  her  marriage,  as- 
sisting abmit  the  household  duties  as  defend- 
ant's hired  servant,  working  for  him  with  the 


NOTK— Contract  when  pnmrfK  not  topHcd;  late 
eaut. 

The  rtep^ughter  of  a  deoeased  person,  who  was 
a  member  of  his  fomlly,  cannot  recover  against  his 
estate  for  her  servloes  without  proving  an  express 
promise  or  agreement  on  his  part  to  pay  her  there- 
for. BUis  V.  Gary,  4  L.  Jtt.  A.  66. 74  Wis.  178. 

A  young  woman  twen^-two  years  of  age,  per* 
f  <aiiilng  servloeB  in  faerfiitheT*sftunlly  without  any 
contract,  has  no  legal  claim  to  the  Joint  savings  of 
the  family  or  to  land  purchased  therewith,  although 
the  title  Is  taken  In  the  name  of  her  brothier,  Spltz- 
mlller  v.  Fisher  Oowa)  48  N.  W.  Bep.  1V7. 

A  girl  who  lived  with  her  grandfather  for  nloe 
years  as  a  member  of  his  family,  without  any  coo- 
tract  as  retrards  compensation,  cannot  recover 
against  his  estate  for  services  rendered,  although 
she  calculated  his  Interest  for  him  on  loans  and  did 
some  work  out  of  doors,  as  well  as  took  care  of  bis 
house,  and  he  Is  shown  to  have  made  declarations 
that  she  was  useful  to  him  and  should  be  well  paid 
for  her  services.  Barblte's  App.  120  401. 24  W. 
H.C.8L 

An  old  man  without  a  home,  who  has  at  various 
times  lived  with  an  old  friend  and  neighbor  who 
kept  a  livery-stable,  assisting  blm  about  his  work, 
without  any  bargain  for  compensation,  being  per- 
6  L.R.  A. 


mltted  to  purchase  clothes  and  other  articles  upon 
the  others  credit,  and  receiving  money  whenever 
he  wanted  It,  but  without  making  any  chargea  or 
giving  any  otedits.  although  he  kept  a  diary;  and 
who,  after  going  to  another  Btate,  when,  without 
making  any  claim  for  wages,  he  was  given  $25  or 
more,  and  totd  to  come  back  and<faave  a  home  If  he 
wanted  to,  returned  fa  about  six  months,  and  went 
on  as  before,  except  that,  without  the  knowledge 
of  the  other  party,  he  made  credits  on  bis  diary  for 
everything  he  received,— Is  not  entitled  to  any 
wages  UDder  any  agreement,  express  or  implied. 
Covel  V.  Turner  (Hlcfa.)  41 N.  W.  Bep.  lOQl. 

But  one  who,  after  having  submitted  a  propoal- 
tlon  to  employ  another  to  perform  certain  services, 
which  Is  at  first  declined  and  afterwards  accepted 
by  the  latter,  who  informs  the  former  that  be  Is 
proceeding  to  the  transaction  of  the  boslness;  and 
the  employer.  Instead  of  notifying  him  that  the 
olfer  Is  withdrawn,  silently  permits  him  to  go  on, 
and  receives  the  benefit  of  his  labor,— is  Uable  for 
the  amount  which  he  proposed  to  pay.  Emery  v. 
Cobbey  (Neb.)  &  H.  W.  Bep.  lia 

That  agreemenfa  may  arise  by  impHoatlon,  see 
HlDneapolls  Hill  Co.  v.  Ooodnow,  4  L.  B.  A.  aS,  note, 
40  Hinn.  497. 
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expectation,  on  her  part,  of  Teceivioff  a  com- 
pensation, and,  on  tus  part,  to  pay  the  same. 
Suit  was  comipenced  to  recover  therefor  dur- 
ing the  lifetime  of  John  S.  Smith;  but,  be  hav- 
ing died,  the  suit  was  revived  in  the  name  of 
the  administrator,  and  on  tbe  trial  plaintiff  bad 
verdict  and  judgment  for  $600.17. 

Defendants  flret  contention  is  that  plaintiff 
could  only  recover  upon  an  express  promise  to 
par,  and  that  the  trial  court  was  in  error  in 
submitting  the  case  to  the  jury  upon  the  ques- 
tion of  an  implied  promise.  Upon  tbiS  ' ques- 
tion the  court  charged  the  jury:  "Tbe  relatioD- 
sfaip  existing  betweeu  tbe  plaintiff  and  her 
step-father  at  the  time  tbis  claim  accrued  raises 
a  presumption  of  law  thai  her  services  were 
gratuitous,  or,  at  least,  rendered  in  return  for 
parental  care  and  support;  but  such  nresump- 
tion  is  not  conclusive  against  her  legal  right  to 
recover,  in  the  absence  of  an  express  promise 
to  pay  for  the  services.  Therefore,  if  you  find 
that  there  was  no  express  promise  to  pay,  and 
yet  find,  from  all  tbe  facts  and  circumstances 
as  shown  by  the  evidence,  that  ber  services 
were  rendered  tu  the  expectation  bv  ber  at  re- 
ceiving  compensation  therefor,  ana,  by  the  de- 
ceased, of  paying  therefor,  she  is  entitled  to 
recover." 

We  ueed  not  state  tbe  evidence  given  on  the 
trial,  under  wbirb  plaintiff's  counsel  contends 
thai  this  iostruction  te  oonect.  We  are  satis- 
fled  the  instruction  cannot  be  uuheld.  The 
simple  fact  that  services  are  rendered,  under 
tbe  circumstances  claimed,  does  not  raise  a  Ita~ 
bility  on  tbe  part  of  tbe  person  for  whom  they 
were  rendered  to  pay  therefor.  Bartholofnew 
V.  Jackson,  20  Johns.  28;  8i.  Jud^a  Church  v. 
Van  Denherg,  81  Mich.  387;  Hertzog  v.  Hertzog, 
29  Pa.  465;  Woodt  v.  Ayra,  89  Mich.  851. 

Where  the  services  are  rendered  to  one  stand- 
ing  in  loco  parentit,  there  Is  no  Implied  prom- 
ise to  pay  for  them,  though  such  presumption 
may  be  overcome  by  tbe  facts  and  circum- 
stances of  the  case.   Frosif  App.  105  Pa.  258. 

We  find  nothing  in  this  case,  in  the  facts 
and  circumstances,  to  overcome  this  prcsump- 
tion.  Tbe  plaintiff  lived  in  the  famuy  of  de- 
ceased from  tbe  time  die  was  nine  years  of  age, 
was  cared  for  as  one  of  the  family  until  tbe 
time  of  her  arrival  at  age,  and  from  that  time 
forward  the  relationship  continued  up  to  tbe 
time  of  ber  marriage.  She  performed  the  same 
duties,  and  dwelt  there  as  a  member  of  the 
famUy,  as  she  had  done  before  her  becoming 


of  age;  bad  ber  board,  clothing,  and.from  time 
to  time,  was  given  money,  the  same  as  before 
ber  majority.  No  accounts  were  kept  by  either 
party,  and  there  is  certainly  nothing  in  the  acta 
and  conduct  of  tbe  parties  indicating  a  prom- 
ise to  pay  for  services  rendered,  or  to  charge 
for  the  same. 

It  is  claimed  that  there  was  some  evidence  <tf 
an  express  promise.  Tbls  consists  in  tbe  testi- 
mony of  tbe  two  brothers  of  the  plaintiff.  The 
brother  Ernest  says  that  he  knew  she  got  noth- 
ing over  there;  and  be  raised  an  objection  to 
ber  staying,  when  tbe  mother  said  she  should 
be  well  paid  for  her  work  there,  and  that  at 
this  time  tbe  step-father  sat  rigfat  there,  and 
ought  to  have  heard  it,  but  be  could  not  say 
whether  be  did  or  not.  This  was  some  time  In 
187tj.  Plaintiff's  brother  John  testified  that  he 
beard  bis  mother  say  that  plaintiff  should 
have  her  pay,  and  that  the  step-father  should 
pay  it;  and  that  this  was  said  in  the  presence 
of  tbe  step-father.  No  claim  is  made  that  tbe 
deceased,  by  any  word  of  his,  ever  promised 
payment;  but  It  la  insisted  that  this  promise, 
made  by  the  mother  in  the  presence  and  bear- 
ing of  ber  husband,  that  the  plaintiff  should  be 
paid,  was  biodiDg  upon  the  deceased.  This 
would  be  true,  wftb  some  additional  elements. 
If  the  mother  made  tbe  promise,  in  the  pres- 
ence and  bearing  of  ber  husband,  that  the  bus- 
band  diould  pay  the  plaintiff  wages  for  her 
services,  and  the  husband  knew  tnat  she  con- 
tinued her  service  in  reliance  upon  tbe  promise. 
It  would  be  such  an  acquiescence  in  the  ar- 
rangement on  his  part  that  he  would  be  bound 
by  It,  the  same  as  though  be  had  made  tbe 
promise  himself.  This  would  amount  to  ex- 
press authority  on  his  part  to  the  wife  to  make 
the  contract;  but  tbe  law  does  not  authorize 
the  wife,  acting  as  agent  for  the  husband,  to 
bind  him  l>y  ber  contracts,  except  for  neces- 
saries. 

In  Clark  v.  Ow,  82  Mich.  304,  it  was  held 
that  tbe  wife  had  no  express  authority  to  pur- 
chase necessaries,  and  that  one  who  furnished 
necessaries  to  the  wife  could  not  recover  against 
the  husband,  where  it  did  not  appear  that  tbe 
husband  bad  himself  neglected  to  provide  such 
necessaries  as  were  suitatde  to  bis  means. 

The  judgment  mutt  he  reverted,  uAAoute,  and 
a  new  trial  ordered. 

Sherwood,  Oh.  J.,  and  I^ong.  CampbelU 
and  ChmmpUnt  JJ.,  ooncnxreC 


OEOROIA  BUPKEME  COURT. 


John  A.  BUTTON  et  at.,  FIgt.  in  Err., 

V. 

HIRAH  LODGE,  No.  51. 
(.—Oft.....) 

1.  Aleanft»rtbe«pMse<^twentyyean 

or  durin^r  tbe  leaseeB*  natural  lives  is  a  lease  for 
twenty  years  only,  provided  tbe  lessees  live  that 
loDft;  and  if  tbey  die  before  tbe  ezplratfoa  of 
that  time,  the  lease  expires. 
S.  After  the  expiration  of  the  twenty 

6  l.:r  a. 


years  tbe  leasees  in  suob  lease  are  merely  ten- 
ants at  Buiffenuioe. 


(November  25, 1880.) 

ERROR  to  the  Superior  Court  of  Wilkes 
County  to  review  a  judgment  In  favor  of 
plaintiff  iu  an  action  of  ejectment.  Affirmed. 

Mesere.  W.  HI.  A  H.  P.  Reeea  for  plain- 
tiffs in  error. 

Mr.  S.  H.  Hardeman  for  defendant  In 
error. 
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OSIOBOU.  SUPBBMB  COUBT. 


ITOT.; 


BUuidfiwd*  J.,  delivered  the  oidnlon  of 
the  coart: 

1.  This  was  an  action  of  ejectment  brought 
by  the  defendant  in  ermr  against  the  plaintTSs 
in  error  to  recover  certain  land  situated  in  the 
Villaee  of  Daoburg,  in  the  County  of  Wilkes. 
The  defendant  in  error  on^the  trial  below  relied 
upon  a  certain  InBtrament  in  wrlUng,  which  is 
as  foUows: 

Georgia,  Wilkes  County. 
The  undersigned,  in  consideration  the  Ma- 
sonic Lodge  at  Snnburjr  in  said  county, 
known  as  "Hiiam  LodgelTo.Sl/'basallowed 
them  to  remove  and  use  as  a  storehouse  their 
lodge  building,  and  still  allows  them  to  use  the 
«ame.  which  they  bavefllted  up  partly  for  astore- 
toom,  and  removed  to  a  lot  in  Danburg  belong- 
ing to  the  undersigned,  do  agree,  in  considera- 
tion of  the  premises,  to  keep  s^d  building  in 
good  order  and  condition  outwardly,  excepting 
the  blinds  of  the  upperor  lodge  room,  which  are 
to  be  furnished  by  said  Lodge,  and  afterwards 
kept  in  repair  b^  us,  and  to  keep  the  same  in- 
sured at  a  sufficient  amount  to  replace  the  prop- 
erty if  destroyed  or  damaged  by  Are,  giving  to 
said  Lodge  at  all  times  the  right  of  ingress  or 
egress  to  and  from  said  lodge  room,  for  which 
we  are  to  have  the  use  and  control  of  the  lower 
room  of  said  building  for  the  space  of  twenty 
years,  or  during  our  natural  lives,  at  which 
time  our  rights,  not  only  in  the  buUding,  but 
also  io  the  Tot  of  land  upon  which  it  has  been 
removed  and  now  stands,  shall  cease,  and  shall 
become  exclusively  the  property  of  said  Lodge, 
to  which  we  bargain  and  sell  the  same  accord- 
ing to  the  above  condiUons,  and  will  warrant 
and  defend  the  title  of  the  same  to  said  Lodge 
against  any  and  all  persons  whatever.  Signed, 
.amled,  and  delivered  in  presence  of 
J.  8.  Womak, 
E.  W.  Anderson,  J.  P. 
John  A.  Sutton,  [l.  b.] 
Z.  W.  Anderson,    [l.  8.] 

«L.  S.A. 


The  court  allowed  the  testimony  without  ob- 
jection, as  the  record  shows,  to  explain  the 
words,  "for  the  space  of  twenty  years,  or  dur- 
ing our  natural  uvea;"  some  of  the  witnesses 
testifying  on  behalf  of  the  Lodge  that  the 
meaning  of  the  contract  was  that  the  plaintifb 
in  error  should  have  a  lease  for  twenty  years, 
and  no  longer,  if  the  plaintiffs  in  error  should 
live  that  long,  but  that  if  the  plaintiffs  in  error 
should  die  before  the  expiration  of  the  twenty 
years  the  lease  should  expire.  Other  witnesses 
introduced  testified  to  the  contrary;  that  the 
meaning  was  that  the  plainti&  In  error  should 
have  the  lease  for  twenty  years,  and  at  the  ex- 
piration of  that  time,  at  their  option,  as  long  as 
the  plaintiffs  in  error  should  live.  The  jury 
found  in  favor  of  the  plaintiff  in  the  court  be- 
low, and  a  motion  for  a  new  trial  was  made  by 
the  defendants,  which  was  overruled,  and  tb^ 
excepted. 

We  think  that,  without  more,  the  ^per 
which  was  introduced  gave  to  the  plaintiffs  in 
error  a  lease  In  the  premises  for  twenty  years 
only,  provided  they  should  live  tbat  long,  and  if 
they  should  die  before  the  expiratioo  of  the 
twenty  years  the  lease  should  expire;  and  so  it 
appears  the  court  held. 

2.  But  it  is  further  contended  t>y  the  plain- 
ti&  in  error  that,  after  the  expiration  of  the 
lease,  the  plaintiffs  in  error  remained  a  year 
longer  in  possession  of  the  premises,  without 
objection  on  the  part  of  the  defendant  in  error, 
and  that  therefore  they  had  a  ri^bt  to  a  further 
term  until  the  expiration  of  their  lives.  If  we 
are  right  in  the  construction  we  have  placed 
upon  this  Instrument,  after  the  e^^tfration  of 
the  lease  of  twenty  years  the  plaintiffs  io  error 
were  merely  tenants  holding  over,  and  could 
have  been  turned  out  of  possession,  under  sec- 
tion 4077  of  the  Code.  They  were  merely  ten- 
ants at  sufferance  after  the  expiratioD  of  the 
tease.    Wood,  Land,  and  Ten.  90. 

Judgment  qffirmed. 
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HABTIAND  COURT  OF  APPEALS. 


JIaud  H.  RAMSAT.  by  Her  Next  Friend, 
Amu  E.  Hifinn.  4fipt., 
«. 

Hutnah  G.  THOMPSON. 
( — Md.....) 

1.  Ths  &tlker  of  a  natural  ehlld  oaanot 
mpoint » tastMBMitaiT' ffnardian  f or  luoh 
omul  lo  the  abeenoe  ct  expnH  itatutorjr  Kutfaor^ 
tty. 

JB.  NoanMMlwlll  ItotromanorderiVpolnt- 
tDfftiieiiiMhCTguardlaaof  a  natmal  ohtKL 

(Norembw  K ISBB.) 

APPE1AL8  from  orders  of  the  Orpbans*  Court 
of  Harford  County.   Appeal*  dimiuaed. 
The  case  is  stated  in  the  opinion. 
Mr,  S.  A.  WlUlamfl  for  appellant. 
Mr.  T.  H.  Robinaon  for  appellee. 

Alvey.  J.,  delivered  the  opinion  of  the 
«ourt: 

This  case  comes  from  the  Orphans'  Court  for 
Harford  County,  and  the  reooid  presents  three 
several  appeals  from  three  different  orders  of 
the  court,  passed  on  the  6th  of  June,  1889.  The 
first  appeal  is  from  an  order  di^issing  the  pe- 
tition 01  the  appellant,  an  infant,  by  Anna  E. 
]difflin,  her  next  friend,  asking  the  appoint- 
ment of  George  W.  Jones  and  S.  A.  Williams 
aa  her  guardians  in  the  place  and  stead  of  Anna 
E.  Mifflin,  resigned.  The  second  appeal  Is 
from  an  oitler  of  the  court  refusing  to  direct 
plenary  proceedings  upon  the  application  of 
the  appellant  by  her  next  friend;  and  the  third 
is  from  an  order  appointing  Hannah  G.  Thomp- 
^n,  the  mother  of  the  appellant,  her  guardian, 
the  appellant  being  a  minor  under  toe  age  of 
twelve  years  at  the  date  of  this  appointment. 

The  appellant  is  an  illegitimate  child  of  the 
late  Dr.  Saml.  J.  Ramsay,  deceased,  by  Han- 
nah W.  Wbltelock,  since  married  toGeorveO. 
ThompeoD.  Dr.  Ramsay  died  In  the  fall  oi  the 
year  1886,  and  by  his  will  be  devised  and  be- 
queathed a  comulerable  estate,  both  real  and 


personal,  to  this  natural  child  of  his,  and  ap 
pointed  Miss  Anna  E.  Mifflin  the  soleexecutrix 
of  his  will,  and  guardian  of  his  natural  child, 
Maud  M.  Ramsay,  until  the  latter  should  arrive 
to  the  age  of  eighteen  years;  and,  expressing  a 
fear  that  Miss  Mifflin  might  die  before  his  child 
should  attain  the  age  designated,  he  requested 
that,  aa  soon  aa  Miss  Mifflin  should  aeaume 
guardianship,  she  would  immediately  name  a 
successor  to  nerself,  in  tbe  event  of  drath,  with 
the  approval  of  the  orphans'  court.  Some  time 
after  the  probate  of  the  will  Miss  Mifflin  was 
appointed  guardian  to  the  chUd,  and  she  gave 
bond  with  sureties.  Subsequently  the  sureties 
in  the  bond  madeapplicatioa  for  counter-secur* 
ity;  and  the  guardian  was,  by  order  of  court, 
required  to  furnish  such  counter-securitv;  but, 
instead  of  furnishing  the  couDter  security,  she 
resigned  the  guardianship,  and  requestea  that 
her  a{)polntment  should  be  revoked.  At  the 
same  time  she  nominated  and  recommended  for 
appointment,  as  her  successors  In  the  office, 
George  W.  Jones  and  8.  A.  Williama  The 
resignation  was  accepted  by  the  court,  and  a 
citation  ordered  to  issue  for  the  mother  of  the 
child  to  appear.  After  the  return  of  tbe  dta- 
tlon,  the  ai»>ellant,  by  her  next  friend.  Miss 
Mifflin,  flledapetition,  statingthe  facts  just  re- 
cited, and  prayed  the  appomtment  or  Jones 
and  Williams,  the  nominees  of  Miss  Mifflin,  in 
the  place  and  stead  of  the  guardian  resigned. 
This  petition  was  dismissed,  with  costs.  There- 
upoD,  the  appellant,  by  her  next  friend,  made 
application  to  the  court  to  directa  plenary  pro- 
ceeding in  the  matter;  but  that  applicaUon  was 
denied.  And  the  court  then,  by  its  order,  ap- 
pointed the  mother  of  the  child  its  guardian, 
and  accepted  and  approved  her  bond  as  such. 
It  is  from  these  orders  that  the  several  appals 
have  been  taken. 

Upon  this  state  of  fai^,  it  is  very  clear  that, 
unkas  tbe  nominaUon  of  Jones  and  Williams 
by  Hiss  Mifflin  was  binding  and  conclusive 
upon  the  orphans'  court,  and  deprived  that  tri- 
bunal of  the  right  to  exercise  its  judgment  and 
discretion  in  the  selecUon  and  appomtment  of 


Non.— Arsnt  and  eMZd,'cruard(atMh^  of  natural 
cMd. 

As  tbe  mother  la  the  odIt  parent  ao  Illegitimate 
olilld  oan  have  with  legal  certainty,  she  la  bound 
for  Its  maintenance  and  support,  aa  a  general  rule, 
and  Is  therefore  entitled  to  Ita  custody.  Re  Doyle, 
Clarke,  Cb.  lU;  Tyler,  Infancy  and  Gov.  889. 

When  oourta  Interfere,  if  the  ohUd  la  too  young 
to  determine  tor  Itself,  the  oourt  or  offioer  aeBumes 
to  determine  for  It  where  It  shall  go,  and.  In  doing 
0O,  the  welfare  of  the  ohUd  Is  chiefly,  tf  not  exclu- 
sively, to  be  had  In  view.  People  v.  Kliog,  6  Barb. 
BOB;  People  v.  lAQdt,  S  Johns.  STA;  Carpenter  v. 
Whitman,  15  Jobna.  208:  Wrlgbt  v.  Wright,  2  Haas. 
HOB;  Com.v.Fee.6  8eiv.&R.2Gfi. 

The  oommon  law  never  gave  to  tlte  putative 
father  of  an  Ulegltlmate  child  any  right  to  Its  cus- 
tody, and  In  general  no  statute  exists  securing  to 
bhn  such  right.  People  v.  Hltchell,  4i  Barb.  845.! 

If  he  wrongfully  or  fraudulently  obtains  poeaee- 
'Slon  of  tbe  OhUd,  and  retalos  such  posaeasloD  until 
compelled  to  lelliuiulsh  It  by  the  oonrt  on  habeas 
■oorpoB,  an  action  for  fiUse  Imprisonment  will  lie 

6I1.R.A. 


against  him  Id  the  name  of  the  obikL  wntif^Htin  v. 
Armstrong,  16  Barb.  847. 

He  camiot  appoint  a  testamentary  guardian  for 
hia  lUeAitlmate  cblldren,  oor  for  other  children 
than  his  own,  although  he  bequeaths  or  devisee 
property  to  them.  Sleeman  v.  Wilson,  L.  B.  IS  Eq. 
86. 1  Moak,  Eng.  Bep.  688;  Brigham  v.  Wheeler,  8 
Met  127.  See  also  Beeve,  'Dom.  Bel.  SU;  People  v. 
Mitchell,  44  Barb.  246. 

The  oourt,  however,  will  adopt  his  nomination 
unless  some  objeotion  be  shown  to  the  person  nom- 
inated. Bex  T.  Comf  orth,  2  Strange,  1162;  Word  v. 
St.  Paul,  2  Bro.  Cb.  683;  Peckham  v.  Fcokham,  t 
Cox,  Ch.  40;  Barry  v.  Barry,  1  Moll.  218. 

The  power  of  a  parent  to  make  a  testamentary 
dlapoaitlon  of  tbe  guardlanablp  of  hia  children  Is 
derived  exclusively  from  the  statute,  and  the  va- 
lidity of  such  disposition  will  depend  upon  Its  con- 
formity to  the  provisions  of  such  statute.  Thom- 
eon  V.  Thomaon,  56  How.  Pr.  484. 

The  Statutes  of  Texas,  however.  Impliedly  recog- 
nise the  right  of  the  putative  father  of  an  lUegltl- 
mate  child  to  have  guardianship  thereof  after  the 
death  of  the  mother.  Bsrela  v.  Roberts,  U  Tex.  554. 
46 

Digitized  by ' 


Google 


706 


HaktiiAbd  Coubt  of  Apmu. 


a  guardian  for  tbe  Infant,  these  appeals  cannot 
be  eotertained  hy  this  court. 

It  is  a  well-aettled  principle  in  the  law  of  do- 
meBtic  relations,  in  tnis  country  at  least,  that 
as  between  the  mother  and  the  putatiTe  fother 
of  a  natural  child,  Uie  m^oOier  is  the  natural 
guardian,  and  has  the  right  to  tbe  care  and  con- 
trol of  the  child  during  tbe  age  of  minority, 
unless  it  be  otherwise  expressly  provided  by 
statute.  Wrigki  y.  Wright,  2  Mass.  1U9;  Som- 
eraet  v.  Dighton,  13  Mass.  887;  PHer^m  v. 
Dana,  Id.  488;  People  y.  Kling,  6  Barb.  866; 
Reeve,  Dom.  Bel.  815. 

And  therefore,  as  tbe  appolQlment  of  a  testa- 
mentary guardian  under  the  Statute  of  12 
Charles  II.  supersedes  the  claims  and  control 
of  any  and  all  other  guardians,  and  extends  lo 
tbe  person  and  estate  of  tbe  child,  and  places 
the  person  appointed  t'n  Iceo  parentis,  it  follows 
that  the  father  of  a  natural  child,  in  tbe  ab- 
sence of  express  statutory  authori^,  cannot 
aitpcint  a  testamentary  gnaidlan  for  such  child ; 
and  such  has  been  the  uniform  decision  of  the 
oonrts  ever  since  the  Statute  of  Charlea  IL  was 


It  is  held  that  tbe  terms  of  the  Statute,  con- 
ferring power  upon  tbe  father  to  appoint  guar- 
dians, do  not  confer  power  to  appoint  guardians 
to  bis  illegitimate  children.  Wardy.  St.  Paul, 
3  Bro.  Ch.  588;  Peckham  v.  PeeJcham,  2  Cox, 
Ch.  46;  Barry  y.  Barry,  1  Moll.  218;  Alex. 
Brit  Stat.  468;  Reeve,  Dom.  Rel.  815;  2  Kent, 
Com.  224. 

And  as  the  father  has  no  such  power  of  ap- 
pointment for  bis  natural  children,  it  follows 
necessarily  that  be  could  not  delegate  power 
to  a  third  person  to  make  mai  appoint- 
ment 

It  is  true,  it  has  been  the  practice  of  the  court 
of  chancery  to  adopt  tbe  nomination  of  a  guar- 
dian, made  by  a  putative  father  for  bis  natural 
child,  in  cases  where  he  has  left  it  an  estate, 
and  tbe  person  nominated  is  in  all  respects 
proper.  But  this  is  simply  in  deference  to  tbe 
wishes  of  tbe  deceased,  and  not  as  matter  of 
right  which  the  court  is  bound  to  respect.  Ward 
V.  8t.  I^ul  and  Peekltam  v.  PeekJuim,  mpra; 
Ohatteris  v.  Teung,  I  Jac.  &  W.  106. 

And  so  it  would  be  very  proper,  in  cases 
where  no  objection  can  be  made  to  tbe  nominee, 
and  no  superior  claims  are  presented  by  other 
parties,  for  the  orphans' court  to  adopt  tbe  nom- 
matlon  of  the  putative  father,  and  appoint  the 
person  designated  by  him;  but  this  fs  a  matter 
entirely  witnin  the  discretion  of  the  orphans' 
court.  And  being  so  In  the  discretion  of  tbe 
court,  it  could  not,  in  this  case,  be  required  to 
direct  a  plenary  proceeding,  as  there  were  no 
facts  in  contest,  and  nothing  to  be  determined 
by  such  proceeding  that  would  in  any  way  bind 
or  conclude  tbe  action  and  disrretioD  of  the 
court.    Cain  v.  Watford,  8  Md.  454. 

The  mother,  being  thenatnral  guardian  of  the 
child,  was  deemed  by  the  court  to  be  a  fit  and 
proper  person  to  act,  and  wss  therefore  ap- 
pointed guardian  [Code,  art.  98,  ^  146];  and  it 
has  long  since  been  settled  that  from  an  order 
making  such  appointment  no  appeal  will  lie  to 
this  court  C»mpUm  v.  GompUm.  2  Oill.  241; 
JeAnaon  v.  Brannaman,  10  Md.  405. 

These  appeals  must  all  he  dismissed. 

AppeaU  attmimd,  with  eottM. 
6L.aA. 


BALTIMOKE  ft  OHIO  R  CO.,  Appt.. 

V. 

STATE  of  Marrhind.  Use  of  Lucy  A. 

WILET  et  al. 

(..-Md...-.) 

For  »  postal  elerk  to  lido  In  »  mmll  ear 

while  off  ctuty,  In  tiie  abseooe  of  any  rule  of  the 
railroad  oomponjr  forbidding  film  to  do  so,  Is  not 
oontributory  neffligeooe  wlifcA  wtU  prerent  re- 
ooverr  of  damages  for  bis  death  caused  l>y  a  ool- 
IMoQ  of  tnlns. 

(Siebmarr  B,  vm.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Howard  (xiunty  fn 
favor  of  plaintiffs  tn  an  action  to  recover  dam- 
ages for  personal  injuries  resulting  in  death, 
and  allegra  to  have  been  caused  by  defendant'a 
Degligence.  Affirmed. 
The  facts  are  fully  stated  In  the  o^ion. 
Argued  before  Alvey,  Oh.  J.,  KoUnaon. 
Stone,  McSherry,  Fowler  and  Irving,  JJ. 

Umra.  Henry  B.  Wooteu,  John  K. 
Cowen  and  W.  Irvine  Croea*  for  a^Ml- 
lant: 

Tbe  baggage  car  is  a  place  of  danger,  which 
an  intelligent  man  accustomed  to  railroad 
travel  must  be  presumed  to  know. 

Pen-nsyVean^  S.  Co.  v.  Langdon,  92  Pa.  27; 
(yDonneU  y.  AUegheng  VaUej/  R  Cb.  59  Pa. 
280. 

Tbe  bare  license  of  tbe  conductor  was  no 
excuse  for  the  negligence. 

Uickey  v.  Botton  A  LowOi  R.  Go.  14  Allen, 
429.  See  also  Baltimore  A  P.  S.  Co.  v.  Jonee, 
95  U.  8. 489  (24  L.  ed.  506);  MeClvrv  y.  PhOa- 
delphia,  W.  AB.B.  Oo.U  Md.  588. 

Mevm.  H.  V.  D.  ^^na  and  HmUav  A. 
Hammond  for  appellees. 

Irving,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  In  the  name  of  the 
State,  for  tbe  use  of  Lucy  A.  Wiley  et  al.,  to 
recover  damages  for  the  death  of  William  H. 
Wiley,  her  husband,  and  father  of  tbe  equi- 
table plaintiffs,  occasioned  by  collision  of  ap- 
pellant's trains  going  in  opposite  directions. 
The  negligence  of  the  appellant's  officers  i& 
concedm,  and  appellant  relies  wholly  on  what 
it  claims  to  have  been  fxinuibotoiy  nerilgence- 
on  the  part  of  the  deceased  as  its  d^ense  to 
the  action. 

Tbe  deceased  was  chief  postal  clerk  in  the 
United  States  railway  mail  service.  He  held 
what  is  known  as  a  "photograph  commission" 
from  the  government  Ilia  route  was  from 
Baltimore  to  Qrafton.  He  was  entitled  under 
his  commission  lo  ride  as  a  passrager  on  the 
appellant's  trains  bv  virtue  of  his  commissioo 
while  in  the  active  discharge  of  du^,  or  in  go- 
ing from  and  returning  home.  At  the  time  of 
the  accident  he  was  not  in  active  dutv,  but  was 
returoing  to  bis  home  until  he  should  be  called 
to  duty  again,  in  a  few  days.  He  rode  on  tbe 
occ^on  of  tbe  accident  in  the  smoking  car 
from  Baltimore  to  Wasbiogton;  and  the  ctm- 
ductor  saw  and  recognlzecT  his  commiiBion  aa 
entitling  him  to  ride  In  the  cars;  and  the  oon- 
ductiv  testiflea  he  did  not  see  faim  any  more. 


Digitized  by 


Google 


1880. 


Baltikokb  a  Ohio  R  Co.  v.  Btatb^  Vm  or  Wxlkt. 


He  had  left  the  smoking  car,  and  gone  into 
the  postal  car.  where,  aner  chatting  a  while 
with  those  on  duty  In  that  car,  he  uij  down 
upon  the  matter  and  went  to  sleep.  The 
coUteion  came.  The  postal  car  was  crushed 
and  the  dead  body  of  the  deceased  was  found 
in  the  debrit.  The  witnesses  say  if  he  had  re- 
mained in  the  smoking  car  be  would  probably 
not  have  been  killed,  as  nobody  was  hurt  in  it. 
His  presence  was  not  required  in  the  postal 
car,  as  he  was  oS  duty  and  returning  home, 
subject  to  call  into  active  serrice  within  six 
days,  or  sooner,  if  needed. 

The  evidence  shows  that  noone  was  allowed 
to  ride  in  the  postal  car  but  such  as  had  a 
photographic  commission  or  a  permit,  and 
^oae  who  held  the  permit  had  to  pay  fare.  It 
was  the  custom  of  the  condoctots  to  allow 
perscHH  holding  photographic  commissioaB  to 
ride  either  In  the  postal  car  or  in  any  part  of 
the  passenger  cars.  Sometimes  they  would 
ride  in  one  and  sometimes  the  other,  and  the 
conductor  testifies  he  made  no  objection.  The 
conductor  was  not  admitted  into  the  postal  car, 
but  it  was  the  duty  of  the  postal  clerk  in  charge 
there  to  report  to  him  the  presence  of  anyone 
chargeable  with  fare;  and  that  when  notified 
that  clerks  not  on  du^  were  in  that  car  he  made 
no  obiection.  It  was  also  in  proof  that  the  de- 
ceasea  had,  before  that  time,  upon  his  photo- 
graphic commission,  been  permitted  on  previ- 
ous occasions  to  ride  in  the  postal  car  when 
going  or  returning  from  duty. 

Two  exceptions  were  taken  to  the  admission 
of  evidence  as  to  the  custom  of  the  conductor 
in  ciTingpermissioDof  thalsort;  buttbeywere 
wfuved  at  the  hearing  in  this  court,  so  that  the 
sole  question  intended  to  be  raised  by  those  ex- 
ceptions is  left  as  presented  by  appellant's 
prayer,  which  goes  to  the  effect  of  that  evi- 
dence. It  was  rejected  by  the  court  below. 
That  prayer  is  as  follows,  viz. :  '  'If  the  jury  find 
that  the  deceased,  at  Uie  time  of  his  death,  was 
a  clerk  in  the  railway  mail  service,  and  on  the 
8th  of  October  last  entered  the  train  of  the  de- 
fendant at  Baltimore  and  rode  to  Washington, 
in  the  smoking  car  attached  to  said  train,  and 
upon  reaching  Washington  he  left  the  smok- 
ing car  and  entered  the  postal  car  at  Washing- 
ton attached  to  said  train,  aa  testified  to  by  the 
witneas  Atkinson,  and  continued  to  remain  In 
said  postal  car  until  the  time  of  the  accident, 
and  was  in  said  car  when  he  met  his  death,  and 
that  from  its  position  in  tbe  train  the  postal  car 
was  Subject  to  greater  risk  of  danger  than  the 
can  intended  for  the  transportation  of  pas- 
sengers; and  further  find  that  when  said  de- 
ceased entered  said  ix>stal  car,  he  was  not  on 
duty  as  postal  mail  clerk,  and  had  no  official 
dunes  to  discharge  in  said  car,  but  wasntum- 
iug  to  bis  home  at  Orafton,  where  he  would 
have  remained  six  days  unless  sooner  called 
into  active  service,  and  that  if  the  deceased  had 
remained  in  the  smoking  car  or  been  seated  in 
any  other  car  attached  to  said  train  intended 
for  tbe  transportation  of  passengers,  he  would 
not  have  been  killed, — then  tbdr  verdict  most 
be  for  the  defendant,  notwithstanding  the  jury 
may  fur^er  find  that  tbe  deceased  had  with 
him  a  pass,  in  the  evidence  called  a  photo- 
graphic commission,  entitling  him  to  free  trans- 
portation on  said  train,  which  was  offered  in 
evidence  by  the  plaintiff." 
8L.R.A. 


Id  effect  this  prayer  asked  the  court  to  say, 
as  matter  of  law,  that  notwithstanding  the 
postal  car  was  tbe  place  where  the  plaintiff  or- 
dinarily remained  and  was  reouired  to  remain 

as  a  passenger,  when  in  the  discharge  of  his 
postal  duties,  still  if  he  was  not  in  the  discbarge 
of  his  official  duties,  it  was  fatally  contributory 
negligence  for  him  to  t>e  in  that  car,  altbougn 
the  conductor  was  in  the  habit  of  allowing  hun 
to  be  in  that  car  when  returning  to  his  home, 
when  he  was  not  on  duty,  we  know  of  no 
case  which  would  Justify  such  a  ruling.  Both 
leasoQ  and  authority  lead  us  to  think  the  ruling 
of  the  circuit  court  was  entirely  right  In  re- 
jecting this  prayer. 

It  may  be  that  the  location  of  the  postal  car 
was,  by  reason  of  its  greater  proximity  to  the 
engine,  a  place  of  greater  danger  than  tbe  amok- 
Ingcar  or  <Mther  passenger  cars.  Sdll  it  was  a 
car  for  the  occupancy  of  passengers  who  were 
entitled  to  ride  as  such  because  of  their  ofBdal 
position  or  connection  with  the  Postofflce  De- 
partment of  the  government,  or  who  paid  their 
fare  and  were  connected  with  that  Department. 
There  was  no  rule  of  the  Ckimpany  forbidding 
the  deceased  to  enter  that  car  and  occupy  the 
sfune.  If  he  was  not  in  actual  service.  It  was 
his  habit  to  occupy  It  when  be  was  returning 
from  duty,  whenever  he  chose;  and  the  con- 
ductor, wno  Is  conceded  to  be  the  general  agent 
of  the  Company,  not  only  made  no  objection, 
but  permitted  him  from  time  to  time  to  do  so. 
There  are  cases,  no  doubt,  where  the  Invitatloo 
or  permission  of  tbe  conductor  would  not  pro- 
tect a  man  in  running  a  risk  which  was  so  ob- 
viously dangerous  that  a  prudent  man  would 
not  think  otincurring  it.  Patterson,  Railway 
Accident  Law,  276,  and  cases  cited. 

To  justify  a  court  in  saying  that  conduct  is 
per  te  contributory  negligence,  the  case  must 
present  some  such  feature  of  recklessness  as 
would  leave  no  opportunity  for  difference  of 
opinion  as  to  its  imprudence  in  the  minds  of 
ordinal^  prudent  men.  BaltiTrwre  O.  R. 
Go.  V.  Kana,  60  Hd.  91,  13  Cent.  Bep.  96; 
Oambtrtand  Valley  R.  Co.  v.  Mavgaiu,  61  Md. 
61;  Baltimore  d  0.  R.  Go.  v.  Fitspatriek,  86 
Md.  46;  Baitimore  eft  P.  R.  Co.  v.  State,  54  Md. 
665. 

Here  the  deceased  was  .doing  what  he  was 
actually  required  to  do  for  the  larger  part  of 
his  time  on  the  cars,  and  was  permitted  to  do 
tbe  rest  of  his  time  when  on  the  cars.  It  was 
provided  for  his  occupancy  when  on  duty  as 
postal  clerk,  and  his  not  being  on  duty  did  not 
make  tbe  car  more  dangerous  to  him.  His  act 
therefore  in  no  way  contributed  to  the  result 
wbich  happened. 

A  case  precisely  like  it,  being  the  case  of  a 
postal  clerk  not  on  duty  and  in  the  postal  car 
and  injured  while  there  by  the  gross  negligence 
of  tbe  company's  agents,  is  found  in  1  Duer, 
p.  578,—  Carroll  v.  New  T&rk  (ft  N.  H.  R.  Co. 
The  plaintiff  in  that  case  was  in  the  postal  car  bv 
tbe  permission  of  tbe  conductor,  and  was  al- 
lowra  to  recover  damages. 

The  same  principles  were  given  effect  In 
aDonnOl  v.  Allegheny  VaUey  ii.  Cfe.  69  Pa.  389, 
and  Creed  v.  Pennaylvania  R.  Co.  86  Pa.  189. 
In  the  last  case,  the  court  says  there  is  no  legal 
presumption  of  negligence  arising  from  tbe&ct 
that  the  passenger  was  In  a  car  not  Intended 
tor  passengers. 
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In  Pmnttflvania  B.  Go.  v.  I^ngdon,  99  Pa. 
37,  cited  hy  appellant's  counsel,  tbere  was  an 
emphatic  rule  of  the  cooipaDy  forbidding  a 
paasenser  to  ride  in  a  baggage  car,  wfalcti  was 
ooDtrfdling. 


We  can  find  notliing  in  the  decided  cases  tn- 
conslstent  with  the  view  entertained  the 
circuit  coart  in  rejecting  the  appellant's  pt^or, 
and  the  judgment  wiU  oe  ^firmed. 


COLORADO  SUPREME  COURT. 


Dennis  FALLON,  Ptff.  in  Err., 

v. 

B.  Hany  WORTHINaTON. 

Dennis  FALLON,  Appt., 
«. 

Thomas  J.  O'DONNBLL. 

(....Oolo.....) 

1.  A  apeeUte  Um  npm  property  sold,  for 
parment  of  the  purohesa  money,  with  no  de- 
feuaace  provided  for  by  forfeiture  or  other- 
wise,  fa  not  a  right,  title  or  hiterost  In  the  prop- 
erty Itself  suhjeot  to  sale  under  execution. 

a.  An  exeeutiOB  sale  may  eoiutltate  an 
equitable  n— Igiimiiiil  or  transfer  of  a  Uen 
owned  by  the  Jud^meat  debtor,  on  the  prlndplee 
of  estoppel,  although  the  debtor's  Interest  Is  not 
subject  to  sale  under  execution,  where  he  ao- 
qulesoes  In  tiie  sale  knowing  what  was  Intended 
to  tw  sfOd,  and,  Iwing  presentat  the  sale,  oonaents 
to  the  appUoation  of  tiie  proceeds  to  the  satlsho- 
tlon  of  tiie  Judgment  against  him,  and  reoelTes 
the  Burplua  and  demands  collateral  aeourlUes 
which  had  been  pledged  for  the  paymuit  of  the 
judgment  ddit. 

(December  S4,188B.) 

ERROR  lor,  and  appeal  from,  the  District 
Court  for  Clear  Creek  County  to  review  a 
Judgment  in  favor  of  defendants  in.an  action 
brought  to  enforce  an  alleged  Uen  upon  a  cer- 
tain mining  claim.  AMrmed. 
Commissloner'B  opinion. 
The  facts  are  fully  stated  in  the  opinion. 
Siemt.  li.  C.  Rockwell  and  link*  Pal- 
mer. Jr.(  for  plaintiff  in  error  and  appellant: 
Worthington  cannot  abandon  bis  contract 
and  retain  the  property. 

Toorriba  v.  Oonaotidated  Poe  Min.  Co.  IS  Nev. 
444;  Paifne  v.  Avery,  31  Mich.  6S4;  Wb^  t. 
Marah.  64  CaL  228. 

A  lien  may  secure  the  performance  of  any 
lawful  covenant  or  underiakine  agreed  upon. 

Cl'tue  V.  Peck,  21 N.  T.  581 ;  Harvey  v.  Kelly, 
41  Miss.  490;  Jordan  v.  Wim&r,  45  Iowa.  65;  Du- 
bou  V.  Hull,  48  Barb.  26;  1  Jones,  Mort.  %  220. 

This  lien  is  expressly  reserved  by  contract 
duly  recorded,  and  comes  within  the  rule  that 
no  particular  form  is  neceflBaiy  to  oonstltuto  a 
mortgage. 

1  ^nes,  H(nt.  §  60;  Woodmr^  t.  ffusman,  1 
Cal.  208;  De  Leon  r.  Biguera,  15  Oal.  488. 
It  may  be  enforced  as  a  mortage. 
1  Jones,  Mort.      228,  238;  8  Pom.  Eq.  Jar. 

fS  1255-1259,  and  note*;  Markoe  v.  Andrat,  til 
11.  34;  Dingley  v.  Bank  of  Ventura,  57  CaL  467. 
If  the  lien  be  regard«l  as  that  of  a  mort- 

fagee,  the  interest  b  not  an  Interest  tn  land, 
ut  simply  an  interest  in  the  debt,  and  cannot 
be  ti^ken  on  execution. 
«L.R.A. 


Freeman,  Executions,  g  184;  JaekKm  T.  WU- 
lard,  4  Johns.  41;  Blanehard  v.  OoUmrn,  16 
Mass.  346;  Eiekert  v.  Maderia,  1  Rawle,  826; 
Baidwin  v.  Thompton,  15  Iowa,  604;  TaUy  t. 
Seed,  72  N.  C.  886;  mow  v.  BouiU$,  78  N.  C. 
608;  Rorer,  Jud.  Sales,  638,  642;  Wafan. 
Dodd.  73  17.  C.  340:  Moan  t.  Bywt,  65  N.  G. 
340;  Courtney  t.  Osrr,  6  Iowa,  288;  BeU  t. 
Bmnt,  10  Iowa,  868;  9  Washb.  Real  Prop.  4th 
ed.  p.  87,  §  10. 

The  defendants  are  in  no  better  situation  if 
the  Hen,  although  ezjffesalv  mentioned  In  the 
contract,  be  trwted  as  in  the  natore  of  a  ven- 
dor's lien. 

Baum  V.  Grig^,  31  Cal.  178;  Brmh  v.  Kins- 
ley, 14  Ohio,  30;  MeLaurie  v.  77umuu,  8fi  Dl. 
294;  1  Jones.  Hon.  ^  313,  319;  3  Waabb.  Real 
Prop.  4th  ed.  p.  OS.  S  18;  Bon  t.  Ifonten.  88 

Cal.  8ia 

The  sheriff  could  not  sell  this  conditional 

{)romlBe  to  pay  money  under  the  guise  of  sell- 
ng  Fallon's  interest  in  Uie  Muscovite  Lode  un- 
der the  contract. 

Warden  v.  Do^,  4  Denio,  159. 
The  elements  necessary  to  constitute  an  es- 
toppel are  not  present  in  this  case. 

Bigelow,  Estoppel,  484;  iMnm  t.  mtek- 
eoek,  Z  Colo.  684. 

O'DonDell  must  be  subject  to  the  rale  oom- 
moa  to  all  Judicial  sales, — eaveai  emptor. 
Freeman,  EzecntionB,  gg  801,  886. 
The  sale,  being  vdd,  was  Incapable  of  rati- 
fication. 
Ewell's  Evans,  Ag.  pp.  49,  68. 
No  ratification  is  effectual  unless  the  act  has 
been  done  by  tbe  agent  on  behalf  of  the  per- 
son who  ratines. 

Ewell's  Evans,  Ag.  64;  CMKnt  v.  Wagsoiur,  1 
ni.  36;  Beveridge  v/Sotosm,  61  HI.  504;  Orvnd 
V.  Van  Vleek,  69  Hi.  479;  Bftfty  v.  Costitt,  78 
m.  688;  Vanderbill  v.  mehmond  Turnpike  Oo. 
2  N.  T.  479;  Brainerd  v.  Dunning.  80  N.  Y, 
311;  1  Walt,  Act.  andDef.  388,  and  cases  cited; 
Condit  T.  Batdufin,  31  N.  T.  319. 

Mewre.  T.  J.  0*D<nuMU  and  Huh  Bvt- 
ler,  with  Mr.  C  S.  V^aon.  for  del&idant  In 
error  and  appellee: 

The  vendor  who  takes  another  form  of  se- 
curity waives  his  right  to  a  Hen, 
Baum  V.  Origeby,  31  Cal.  178. 
But  even  if  Fallon's  biterest  was  a  vendor's 
lien,  it  might  be  taken  on  execution. 

Fiaher  v.  John»on,  5  Ind.  493;  BnimfiOd  v. 
Palma;  TBIackf.  (Ind.)327;  Lagow  v.AkMIbI^ 
1  Blackf.  416;  BdvoardM  v.  Bohanvon^  Dana, 
98;  Johneon  v.  Owathmg/,  4  Litt.  (Ey.)  818; 
Be  Pateraon'e  Estate,  26  Pa.  71. 

Everything  of  a  tangible  nature,  excepting 
such  things  as  the  humanity  of  the  law  pre- 
serves to  Uie  debtor,  may  be  subjected  to  tbe 
satisfaction  of  hia  debt. 

Freeman,  Executions,  S  110;  Bandy  v.  2M- 
Wn,  13  Johns.  380;  Gen.  Stat^SSL^l^ 
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AU  kinds  of  property  of  tbe  debtor,  which 
can  at  law  be  b^  him  made  the  sabject  of  a 
Tolnntary  transfer  of  title,  can  by  executioo  be 
made  tbe  subject  of  an  involuntur  tnuufer. 

Freeman,  Executions,  g§  110,  172.  See 
Oraham  t.  Henry,  17  Tei,  164;  Fore  v.  Jfon- 
low^  18  Cat  486. 

lliis  interest  of  Fallon  must  have  been  either 
a  chose  in  action  or  an  interest  In  real  estate. 
That  it  was  not  a  chose  in  action  see  that  title, 
Comyns,  Dig.  and  Chittr,  £q.  Dig. 

In  none  of  the  followtoe  cases  were  the  es- 
sential elements  of  estoppel  or  ratiflc^ion  pres- 
ent; nereithelefla  the  pome*  were  held  bound 
by  their  acta: 

McConneUY.  Ptopte,  Tl  HI.  481;  TenBiek  v. 
Simpson,  1  Sandf.  Ch.  844;  Carr  v.  WaOaee,  7 
Watts,  804;  McDonald  LindaJL  8  Rawle,  492; 
Byrne  t.  Dovshty,  18  Oa.  46;  Fortfith  v.  Day, 
46  He.  \9^;Woodbury  t.  Lamtd,  S  Minn.  8S9; 
LMngs  t.  Wiler,  83  111.  887;  (Jtmmereial  Bank 
v.  Warren,  IB  N.  Y.  B80;  Gttk«r  v.  AMhleg,  19 
Pick.  800;  ffav  t.  Bofigh,  77  111.  500;  Bamabj/ 
V.  Barnaby,  1  Pick.  221;  v.  Vandotah,  62 

ni.  488,  14  Am.  Rep.  106;  Stoiy,  Ag.  %%  389, 
268;B^/Vt«r  T.  Dawton,  63111. 4(»,  14  Am.  Rep. 
IS^xIfegleg  t.  Lindta^.  67  Pa.  217, 6  Am.  Sep. 
4S7. 

PattUoB,  C.d^Tered  the  following 
lon: 

Theqaeations  presented  in  the  abovo«ntitled 
cases  arepracticallyidentical.  Tbey  were  con- 
solidated, arffued  and  submitted  togeth^,  and 
may  be  con^dered  and  decided  as  one  case. 
The  issue  between  tbe  parties  Is  clearly  and 
well  defined.  Although  many  questions  are 
suggested,  only  so  mucn  of  the  hiatoiy  of  the 
lit^{adoo  will  be  given  as  may  be  neeessair  to 
an  understanding  of  tbe  legal  proportions 
upon  which  the  rights  of  the  parties  depend. 

December  10,  1880,  Dennis  Fallon  sold  and 
conveyed  to  R  Harry  Worthlngton  tbe  Mus- 
covite Lode  mining  claim,  situate  in  Cascade 
mining  district.  Clear  Creek  County,  Colo. 
Tbe  consideration  of  the  sale  and  conveyance 
was  the  sum  of  $80,000,  of  which  $6,000  was 
paid.  For  the  balance  of  the  purchase  price 
e^EhtT-fouT  notes  were  given,  eighty-tbree  of 
wbicn  were  for  |800  each,  and  one  for  $100. 
These  notes  were  payable  monthly.  To  se- 
cure their  payment,  a  trust  deed  was  g^ven 
upon  tbe  premises  conveyed.  By  tbe  terms  of 
tbe  notes  and  trust  deed  payment  was  to  he 
made  from  tbe  {woceeds  of  the  property,  no 
personal  liabili^  being  assumed  by  WorUiing- 
ton.  Under  the  conveyance  Wortbington  en- 
tered into  possession  of  and  began  working 
tbe  property,  and  from  the  proceeds  paid  two 
of  the  notes.  Afterwards,  and  prior  to  May 
11,  1881,  the  parties  entered  into  tbe  agree- 
mcDt  oat  of  whkli  this  controversy  arose. 
The  trust  deed,  which  has  been  mentioned, 
was  released  and  discharged,  and  the  agree- 
ment substituted  therefor. 

As  the  rights  of  the  parties  are  dependent  in 
some  measure,  if  not  wholly,  upon  the  con- 
struction and  legal  effect  of  this  instrument,  it 
is  here  redted:  "This  agreement,  made  and 
entered  into  this  11th  day  of  Max,  A.  D.  1881, 
hy  and  between  R.  Harry  Wortbiiu;ton,  of  the 
Oonnly  of  Arapahoe  and  State  fit  Colorado, 
par^  of  ttke  first  put,  and  Dennis  Fallon,  o{ 
8L.RA. 


the  County  of  Clear  Creek,  in  said  8Ute,  party 
of  the  second  part,  witnesseth:  That  whereas, 
the  said  Dennis  Fallon  has  a  claim  a^inst 
and  upon  the  Muscovite  Lode  mine  or  miDlng 
claim,  situate  in  Cascade  mining  district, 
county  and  State  last  aforesaid,  owned  by 
R.  Harry  Wortbington  aforesaid,  said  claim 
amounting  to  the  sum  of  $26,000,  therefore,  in 
consideration  of  the  premises,  and  of  one 
dollar  to  him  in  hand  paid,  the  said  R. 
Harry  Wortbington,  for  himself  and  his  hdrs 
and  assigns,  does  covenant  and  agree  to  and 
with  the  said  Dennis  Fallon  to  proceed  to  the 
organization  of  a  mining  company,  and  to  con- 
vey to  said  mining  company,  so  to  be  organ- 
ized by  him,  upon  its  organization,  tiie  said 
Muscovite  Lode,  upon  condition  that  tbe  said 
company,  so  to  be  organized  as  aforesaid,  shall 
proceed  to  work  and  develop  said  Muscovite 
Lode,  and  from  tbe  proceeds  thereof,  except  as 
hereinafter  prorided,  pay  or  cause  to  be  paid 
to  the  said  Dennis  Fallon,  or  to  his  use,  the 
said  sum  of  $26,000,  with  interest  therecm  at 
the  rate  of  five  per  cent  per  annum;  It  being 
herein  and  hereby  understood  that  tbe  ex- 
penses of  organizing  said  company  so  to  be 
organized,  as  aforesaid,  shall  not  be  charged 
a^nst  said  mine  or  its  proceeds,  but  that  the 
same  shall  be  wholly  home  and  satisfied  by 
said  Worthlngton  or  said  C(»npany.  And  the 
said  R  Hariy  Worthlngton  agrees  to  prose- 
cute immediately  tbe  work  mentioned  In  s 
certain  contract,  made  by  him  with  said  Den- 
nis Fallon,  bearing  even  date  herewith,  and  to 
furnish  the  money  to  pay  for  the  same  with- 
out reference  to  the  organization  of  said  pro- 
posed company,  and  whether  tbe  same  shall  be 
organized  or  not,  and  to  devote  all  tbe  net  pro- 
ceeds thereof  to  the  payment  of  said  indebted- 
ness to  said  Fallon  until  the  same  shall  have 
been  wholly  paid  and  satisfied.  And  tbe  said 
Dennis  Fallon,  in  condderation  of  the  cove- 
nants and  agreements  aforesaid,  to  be  kept 
and  performed  by  the  party  of  Uie  first  part, 
and  of  one  dollar  to  him  in  hand  paid,  does 
hwein  and  beiel^  covenant  and  ^ree  for  him- 
self, bis  heirs  and  assigns,  that  the  said  B. 
Harry  Wortbington,  his  heirs  and  ssdgns, 
may  work  all  of  said  Muscovite  Lode  or  mine 
east  of  a  point  100  feet,  surface  measurement, 
below  the  lower  drift,  as  at  present  establisbed, 
and  below  an  imaginary  line  running  or  drawn 
upon  said  lode  or  vein,  and  the  len^  thereof 
from  said  point  100  feet  below  the  lower  drift, 
as  afinesaid— the  same  to  be  worked  bv  said 
Worthlngton  or  bis  assigns  at  bis  or  their  sole 
expense,  and  not  at  tbe  expense  of  any  profits 
that  may  arise  from  the  working  of  the  re- 
mainder of  said  lode,  being  above  said  point; 
and  all  profit  that  may  be  derived  from  said 
work,  BO  to  he  carried  on  at  tbe  sole  expense 
of  tbe  party  of  the  first  pan,  and  from  the  por- 
tion of  tbe  lode  or  vein  first  aforesaid,  shall 
belong  solely  to.  and  be  the  property  of,  said 
party  of  tlie  first  part  or  his  assigns,  and  shall 
not  be  liable  to  be  applied  to  tbe  payment  of 
the  indebtedness  due  said  Fallon,  as  aforesaid. 
And  tbe  said  B.  Harrv  Wortbington  does  cov- 
enant and  agree  that  he  will  cause  said  Dennis 
Fallon  to  be  engaged  as  superintendent  of  such 
work  as  shall  be  carried  on  by  the  company 
herein  proposed  to  be  orsanized,  tStex  tbe  ex- 
piration and  completion  of  the  cmtract  haiein- 
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before  referred  to  as  of  even  date  herewith, 
upon  that  port;ioD  of  said  lode  or  vein  herein 
made  liable  for  the  indebtedness  aforesaid,  at 
a  monthly  salary^  at  the  rate  of  91,000  per  an- 
num; the  said  Fallon  agredng  upon  Ua  part 
Mthf uUy  and  well  to  perform  the  dnties  of 
auch  superintecdeDt  for  the  best  Interesta  of 
said  proposed  company.  And  it  is  herein  and 
hereby  mutually  agreed  that  for  the  payment 
of  the  money  herein  provided  to  be  paid,  as 
herein  in  manner  and  form  provided  for.  the 
said  Dennis  Fdlon  shall  have  and  is  berel^ 
given  a  lien  upon  said  mine;  he,  the  said  Den- 
nis Fallon,  herein  and  hereby  expressly  waiv- 
ing and  releasing  the  said  K.  Harry  Worthing- 
ton  and  his  assigns  from  all  claim  and  demand 
therefor  or  by  reason  of  anything  contained 
herein,  except  to  the  extent  ot  ihe  property  of 
the  party  of  the  first  part  or  his  assigns  in  said 
lode  or  mine," 

To  this  Instrument  an  addition  was  made 
upon  the  foUowlng  day,  called  an  '*addendttm," 
wbichis  as  follows:  "After  the  completion  of 
said  contract,  the  prosecution  of  the  work  on 
said  mine,  and  the  method  thereof,  under  the 
superintendence  of  said  Fallon,  shall  depend 
upon  the  will  and  pleasure  of  said  Wortning- 
ton,  being  reasonably  exercised:  provided  the 
same  doM  not  operate  In  defeating  said  Fallon 
in  obtaining  the  amount  of  bis  lien  against 
said  mine  in  a  reasonable  time  and  under  rea- 
sonable circumslances.  The  said  Worthlug- 
ton  or  the  said  company  not  being  able  to  fur- 
nish the  money  to  prosecute  the  work  will  be 
sufficient  reason  for  not  prosecuting  the  same 
on  said  mine," 

The  contract  and  the  adden^m  were  each 
duly  eigned,  sealed,  acknowledged  and  re- 
corded. 

The  contract  referred  to  in  this  instrument 
provided  for  the  driving  of  a  drift  or  tunnel 
upon  the  property,  upon  certain  terms  therein 
stated.  As  nothmg  was  done  under  this  con- 
tract it  need  not  be  further  considered. 

The  suit  was  begun  September  11,  1883. 
Very  Uttle  had  been  done  under  the  contract 
by  either  Worthington  or  Fallon.  The  drift 
had  been  driven  under  a  contract  with  a  third 
party,  but  whether  mineral  was  found  or  pro- 
ceeds realized  does  not  appear.  WorthiDston 
did  not  organize  the  minins  company,  and  did 
not  employ  Gallon  as  superintendent,  as  re- 
quired by  the  contract  "Iliese  ondsrions  and 
other  things  were  alleged  as  violations  of  the 
agreement,  and  the  relief  asked  was  that  Fal- 
lon be  adjudged  to  have  a  lien  upon  the  prop- 
erty for  the  sum  of  $25,000,  with  interest  as 
provided  by  the  contract;  that  Worthington 
be  ordered  to  pay  said  sum  within  a  reasonable 
time;  and  that,  in  default  of  -  payment,  the 
property  be  sold,  etc. 

The  only  defense  interposed  which  requires 
condderation  arose  out  of  the  following  trans- 
t  actions:  In  September,  1881,  Charles  R.  Fish 
recovered  a  judgment  against  the  appellant  for 
about  $1,900,  and  caused  an  execution  to  be 
issued  and  delivered  to  the  sheriff  of  Clear 
Creek  County.  The  aherifC.levied  the  execution 
upon  all  the  right,  title  and  interest  of  Fallon 
in  the  MuBcovilc  Lode,  either  in  law  or  in  equi- 
tj.  and  also  "upon  all  the  right,  title  or  inter- 
est, either  in  law  or  in  equity,  of  said  Dennis 
Fallon  in  and  to  the  Muscovite  Lode  mining 
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claim,  that  he  now  has  or  dairos  by  virtue 
of  certain  agreements  made  and  entered  into 
by  and  between  R.  Harry  Worthington  and 
said  Dennis  Fallon,  on  tbe  Utbday  of  Mi^. 
A.  D.  1881,  and  recorded,"  etc.  Under  this 
levy  the  proper^  was  adwtised  and  sold 
to  O'Donnell  for  the  sum  of  $2,14(K  which  smn 
was  duly  paid  by  him  to  the  sh»iff  on  the  day 
of  the  sale. 

It  appears  that  appellant  was  advised  of  the 
levy,  and  of  the  sale  to  be  had  under  it;  that 
his  attorn^  was  present  at  the  sale;  that  neitha 
Fallon  nor  his  attorney  made  any  objectim  or 
protest,  either  before  or  at  the  time  the  sale 
was  made;  that  the  money  paid  by  O'Donnell 
wafe  applied  in  satisfaction  of  tbe  Judgment 
and  costs,  leaving  a  small  surplus  of  about  $16; 
that  some  time  tater  tbe  sale  Fallon,  either  in 
person  or  by  attorney,  demanded  and  received 
from  Fisb,  or  his  attorney,  certain  notes  and  a 
tmst  deed  which  had  been  deposited  with  Fish 
as  collateral  to  secure  ^yment  of  the  note  upon 
which  the  judgment  wss  recovered;  that  his  at- 
torney afterwards  applied  to  the  sheriff  for  the 
surplus  of  $16;  that  that  sum  was  applied  in 
payment  of  a  sheriff's  bill  then  outstanding 
against  Fallon,  with  the  consentof  the  attorn^ 
and  tbe  subsequent  acqniescenoe  of  Fallon; 
that  Fallon  never  redeemed  nor  ofFoed  to  re- 
deem, from  the  sale,  and  deeds  in  due  form 
were  executed  and  delivered  to  O'Donnell  afte( 
tbe  equity  of  redemption  had  expired.  Under 
these  deeds,  O'Donnell  claimed  to  be  tbe  owner 
of  the  interest  of  Fallon,  not  only  in  tbe  prop- 
erty itself,  but  in  the  contract  entefwl  Into  be- 
tween Fallon  and  Worthington. 

This  was  tbe  situation  oT  the  parties  at  the 
time  the  bill  was  filed.  O'Donnell  was  made 
a  defendant  to  the  bill,  on  account  of  the  inter- 
est claimed  by  him  under  tbe  conveyance  made 
by  the  sheriff,  and  set  up  as  a  defense  thetrana- 
actlons'which  have  l>een  recited.  Worthing- 
ton alleged,  among  other  things,  that  Fallon 
was  without  interest  tn  the  contract,  or  In  the 

groperty,  having  been  devested  of  all  IntereiA 
V  tbe  sale  under  execution.  This  was  the 
only  issue  tried  by  the  court.  The  court  found 
the  facts  as  to  the  recovery  of  the  judgment  by 
Fish,  the  issuance  of  execution,  the  sale  of  the 
property,  and  tbe  conduct  of  Fallon  and  bis 
attorney  as  above  stated.  Upon  these  findings 
the  decree  was  predicated.  It  was  adjudged 
that  virtue  of  the  sale  O'Donnell  hecune 
tbe  pwner  of  all  the  right,  title  and  interest  of 
Fallon  in  the  property,  whether  existing  by 
virtue  of  the  contractor  otherwise;  that  O'Don- 
nell was  entitled  to  be  substituted  for  Fallon 
to  all  his  right.  Interest  and  estate  under  the 
said  agreement;  and  that  tbe  defendant  had  no 
cause  of  action  against  the  said  Worthingtcn, 
etc. 

Can  this  decree  be  sustained  7  This  question 
presents  two  propositions:  Pirrt.  Was  Fallon 
vested  with  an  interest  in  the  property,  subject 
to  seizure  and  sale  under  execution?  Second. 
If  he  was  not  seised  of  such  an  interest,  then 
did  his  conduct  prior  to,  at  the  time  of,  and 
subsequent  to  the  sale  work  an  estoppel,  or 
quasi  estoppel,  by  acquiescence,  election  or 
otherwise? 

Section  1885,  Qen.  Stat.,  declares  that  "all 
and  singular  tbe  goods  and  chattels,  lands,  ten- 
,  ements  and  real  estate,  of  evo^  poson  M^inst 
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whom  any  judgment  shall  be  obtained  in  a 
«ourt  of  record,  .  .  .  ahall  be  liable  to  be 
sold  on  execution:"  and  that  "the  term  'real 
«state'  io  this  section  shall  be  conatrued  to  in- 
clude all  interest  of  the  defendant,  or  any  per- 
son to  his  use,  held  or  claimed  by  -nrtne  of  any 
deed,  bond,  covenant  or  otherwise,  for  a  con- 
veyance, or  as  mort^gor  of  lands  in  fee,  for 
life,  or  for  years."  Under  this  provision  it  is 
clear  that  if  appellant  was  vested  with  any  in- 
terest in  the  property,  either  legal  or  equitable, 
then  such  interest  was  liable  to  seizure  and  sate 
imder  the  execution.  It  must  appear,  however, 
th^t  tbe  interest  was  a  vested  interest,  which 
attached  to  the  body  of  the  land  itself,  and 
waa  held  by  him  under  a  legal  or  suitable 
title,  within  the  meaning  of  the  law.  Such  an 
Interest  can  only  be  preaicated  upon  the  pro- 
visions of  tbe  coDtract  upon  which  this  suit 
was  brought. 

It  appears  that  in  December,  1880,  BUlon 
conveyed  the  projierty  in  question.  The  deed 
la  not  contained  in  the  record,  hut  It  may  be 
Assumed  that  it  was  in  the  usual  form,  and  that 
upon  its  delivery  Wortbington  was  vested  with 
the  title  to  the  premises  in  fee.  That  convey- 
ance was  in  full  force  at  tbe  time  the  contract 
was  made.  If  Wortbington  conveyed  or  Fal- 
lon acquired  any  title,  interest  or  estate  in  the 
.property,  either  legal  or  equitable,  it  was  by 
*Torce  (be  contract.  It  is  first  necessary, 
therefore,  to  consider  and  determine  tbe  legal 
effect  of  this  instrument.  The  contract  first 
expressly  recognizes  Fallon's  claim  upon  the 
mme,  to  the  amount  of  $25,000,  and  Worth- 
ington's  ownership  of  the  property.  Tbe  in- 
tent of  the  parties  is  dear  and  unmistakable. 
The  object  sought  to  be  attained  \>j  Fallon  was 
security  for  the  amount  of  bis  claim,  and  its 
final  parment  out  of  tbe  proceeds  of  tbe  prop- 
er^. Wortbington  desired  to  accomplish  this 
object  without  incurring  personal  liability. 
Tbe  agreement  obligated  him,  or  the  company 
which  he  might  organize,  to  devote  the  net 
proceeds  realized  from  a  certain  part  of  the 
property  to  the  payment  of  Fallon's  claim. 
Fallon's  claim  was  made  a  charge  upon  the 
property.  The  agreement  to  employ  Fallon 
as  superintendent,  and  to  provide  money  for  a 
drift,  were  independent  ^rsonal  covenants. 
The  real  purpose  and  chief  object  of  the  in- 
strnment  was  to  secure  application  of  the  net 
proceeds  to  the  payment  of  Fallon's  claim.  To 
secure  such  application  It  was '  'mutually  agreed 
that  for  the  payment  of  the  money  herein  pro- 
vided to  be  paid,  as  herein  in  manner  and  form 
provided  for,  the  said  Dennis  Fallon  shall  have, 
and  is  hereby  given,  a  lien  upon  said  mice." 
Extraordinary  and  unusual  .as  are  its  terms.  It 
seems  clear  that,  under  the  contract,  it  was  the 
duty  of  Wortbington,  either  by  himself  or 
thiongh  corporate  or{|[anizatioD,  to  develop  and 
work  tjbe  property  with  reasonable  diligence. 
And,  if  proceeds  were  realized,  to  devote  the 
aame  to  the  payment  of  Fallon's  claim.  If  tbe 
property  was  barren,  Fallon  would  have  no 
right  of  action.  If  proceeds  were  realized 
w^ich  FalloQ  might  properly  claim,  and  such 
proceeds  were  appropriated  by  Wortbington, 
or  by  tbe  company  organized  by  him,  then  Fal- 
lon would  have  a  right  of  actrao  for  breach  of 
contract,  in  the  enforcement  of  which  he  might 
leeort  to  tbe  lien  created  by  tbe  agreement. 


The  contract,  therefore,  must  be  construed  to 
be  a  personal  contract,  providing  for  a  specific 
lien  upon  the  property  for  its  enforcement. 
The  entire  legal  title  was  in  Wortbington,  He 
was  in  poBsessIon  of  the  property.  Fallon  re- 
served  no  interest  or  estate  in  the  land  whatso- 
ever. There  was  no  defeasance  provided  for 
by  forfeiture  or  otherwise.  Fallon's  right,  un- 
der the  contract,  was  a  chose  in  action,  to  en- 
force which  he  bad  a  right  to  a  Uen. 

No  extended  discussion  of  the  nature  of  tbe 
lien  is  necessary.  It  was  defined  by  tbe  par- 
ties themselves.  It  was  a  lien  by  contract, 
— an  eanitable  lien.  "An  equitable  lien  arises 
either  from  a  written  contract,  which  shows 
an  intention  to  char^  some  particular  property 
with  a  debt  or  obhgation,  or  la  declared  by  a 
court  of  equity,  out  of  general  considerations 
of  right  and  ^stice,  as  applied  to  the  rela- 
tions of  the  parties  and  the  circumstances  of 
tbdr  dealings."   1  Jones,  Liens,  ^  87. 

A  lien  Dccessarily  excludes  any  idea  of  own- 
ership by  the  party  claimiiig  it.  "A  lien, 
whettier  impHea  or  by  contract,  confers  no 
right  of  property  u^n  tbe  holder.  It  Is  neitber 
jus  ad  rem  nor  Jus  in  re.  It  is  neitber  a  right 
of  property  in  the  thing,  nor  a  right  of  action 
for  the  thing.  It  is  simply  a  right  of  detainer. 
'Liens  are  not  founded  on  properly,'  s^s  Mr. 
JvMtice  Buller  [Li^harrow  v.  Meaon,  6  Eart, 
21,  24  note\,  'but  they  necessarily  suppose  the 
property  to  be  in  some  other  person,  and  not 
in  him  who  sets  up  the  right.'  Consequently 
the  interest  of  the  lienholcKr  is  not  attachable, 
either  as  personal  property  or  as  a  choee  in  ac- 
tion."  Id.  S  10. 

The  same  author,  at  section  28,  says:  "Eq- 
uitable liens  do  not  depend  upon  poasession,  as 
do  liens  at  law.  Possession  by  the  creditor  is 
not  essential  to  his  acquiring  and  enforcing  a 
lien.  But  the  other  incidents  of  a  lien  at  com- 
mon law  must  exist  to  constitute  an  equitable 
lien.  In  courts  of  equity  the  term  'lien'  is 
used  as  synonymous  with  a  'charge'  or  'incum- 
brance' upon  a  thing,  where  there  is  neither 
jut  in  re  nor  ad  rem,  nor  possession  of  the 
thing.  Tbe  term  la  applied  as  well  to  charges 
arising  }}y  express  engagement  of  the  owner 
of  property  and  to  a  duty  or  intendon  implied 
on  his  part  to  make  the  property  answerable 
for  a  specific  debt  or  engi^ement." 

Gnder  the  contract,  the  only  interest  which 
Fallon  retained  in  the  property  was  the  right  to 
a  lien  to  enforce  its  provisions.  It  necessarily 
follows  that  he  had  no  interest  in  the  property 
itself,  and  that  no  right,  title  or  interest  was 
vested  in  him,  either  under  the  contract  or 
otherwise,  which  was  subject  to  execution. 
Nothing,  therefore,  was  seized  under  the  writ 
of  execution,  and  in  law  nothing  passed  to 
O'Donnell  by  the  sale.  "It  is  alwavs  indis[>en- 
sable  that  the  property  sold  should  be  subject 
to  the  license,  decree  or  writ  under  which  the 
sale  is  made.  ...  If  property  of  tbe  defend- 
ant is  sold,  it  must  l>e  subject  to  the  execu- 
tion levied  upon  it,  or  tbe  proceeding  will  be 
entirely  inoperative  upon  bis  title."  Freeman, 
Jud.  Sales,  I  36. 

"If  property  is  not  subject  to  execution,  a 
levy  thereon,  and  a  sale  thereof  based  on  such 
levy,  are  utterly  void."  Freeman,  Executions, 
S109. 

In  the  light  of  these  princiito,  the  conclu- 
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sion  is  iTrestetible  that  the  sale  under  which 
O'Donnell  claims  to  be  entitled  to  the  rights  of 
appellant  under  the  contract  was  utterly  void. 

The  question  which  remains  to  be  conddered 
la  whether  Uie  conduct  of  appellant,  prior  to, 
at  the  time  of  and  8ubBec[aent  to  the  mle,  waa 
auch  as  to  make  it  ioequitahle  for  him  to  take 
advantage  of  thia  void  proceeding.  It  is  a  well- 
settled  elementaiy  principle  that  a  void  judi- 
cial sale  is  an  exception  to  the  rule  that  "a  con- 
firmation or  ratification  cannot  strengthen  a 
void  estate."  Freeman,  Jnd.  Sales,  %B0,  and 
casea  cited. 

Tfala  exception,  bowevfv.haa  oxdtnarUy  been 
^)plied  to  cases  in  which  the  sale  was  void  be- 
cause of  some  inegularity  in  the  proceeding, 
or  in  the  judgment  under  which  it  was  made, 
rather  than  to  cases  In  which  the  property  a^ 
tempted  to  be  sold  was  not  subject  to  execu- 
tion. No  case  has  been  found  in  which  the 
facta  are  either  parallel  or  analogous  with  the 
facta  in  this  case.  It  would  seem,  however, 
that  this  rule  might  well  be  applied  to  all  void 
judicial  sales,  without  reference  to  the  reasons 
or  principles  upon  which  their  invalidity  is 

S>reaicated.  The  rule  is  based  upon  the  benef- 
cent  principles  of  equitable  estoppel.  May  it 
not  be  applied  to  this  case,  if  the  right  of  Fal- 
lon, under  the  contract,  is  asaignable,  either  by 
his  own  act  or  operation  of  law!  As  haa 
already  been  stated,  the  right  secured  to  bim 
was  in  the  nature  of  a  chose  in  action,  upon 
which  suit  might  be  maintained  by  him  when- 
ever Worthington  or  his  assigns  should  realize 

groceeds  from  the  property  properly  appllca- 
Le  to  hia  claim,  ana  refuse  to  deliver  them  to 
him.  Having  neither  titie  to  the  property  cor 
its  proceeds,  a  legal  or  equitable  action  would 
be  his  only  remedy.  That  a  chose  in  action, 
whether  d^wndent  upon  a  contingent  or  an  ab- 
solute covenant  or  promise,  is  assignable,  can- 
not be  coniToverted.  The  question  then  Is 
whether,  under  the  circumstances  of  this  case, 
the  sale,  in  connection  with  the  conduct  of  the 
parties,  did  not  constitute  an  equitable  assign- 
ment or  transfer  to  O'Donnell  of  Fallon's  in- 
terest, under  his  agreemoit  with  Worthing- 
ton. 

It  is  true  that  the  ordinary  elements  of  an  es- 
toppel tn  paia  are  not  present  in  this  transac- 
tion. These  elements  are  clearly  defined  in 
Oriffith  V.  Wright,  6  Colo.  248.  There  was 
neither  misrepresentation  nor  concealment  of 
material  facts  upon  which  O'Donnell  was  in- 
dacedtoact.  On  the  contrary,  O'Donnell  bad 
fuU  knowledge  of  all  the  facts,  for  it  appears 
that  he  prepared  the  contract  between  the  par- 
ties. It  further  appears  that  Fallon's  attorney 
participated  in  the  negotiations  which  led  up 
to  the  agreement,  and  was  fully  advised  of  its 
contents.  The  parties,  thereifore,  must  be 
deemed  to  have  acted  with  full  knowledge  of 
their  rights  in  the  premises.  This  being  the 
case,  in  view  of  the  fact  that  Fallon  and  ms  at- 
torney knew  that  the  levy  had  been  made,  knew 
what  was  intended  to  be  sold,  were  present  at 
the  s^e,  consented  to  the  application  of  the  pro- 
ceeds to  the  satisfaction  of  the  iudgment.  re- 
ceived the  surplus,  and  demandea  ouBer  collat- 
eral which  had  been  pledged  for  the  payment 
of  the  debt,  it  cannot  be  doubted  that  FiUlon 
acquiesced  in  the  sale.  During  all  the  interval 
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between  the  levy  and  the  sale  he  had  full  op- 
portunity to  protest  against  it.  Had  he  done 
so,  and  had  O'Donnell,  In  spite  of  his  protest 
and  against  his  objection,  paid  the  money  to- 
satisfy  the  judgment,  then  be  would  have  beeo 
a  mere  volunteer,  and  the  proceeding  would 
have  been  held  to  be  without  force  or  effecL 
The  case  is  one,  therefore,  in  which  a  party  haa 
changed  his  position  through  the  failnre  of  an- 
other to  exercise  a  right  which  he  might  have 
exercised.  The  principles  of  estoppel  by  ac- 
quiescence or  election  are  clearly  applirable. 
"Wherever  the  rights  of  other  puties  have  in- 
terrened,  or  the  r^tsirf  theputr  allogfagtb* 
estoppel  have  been  otherwise  affecteahy  rea- 
son of  a  man's  conduct,  or  acquiescence  in  a 
state  of  things  about  which  he  had  an  electloD, 
and  his  conductor  acquiescence,  or  even  laches, 
was  based  on  a  knowledge  of  the  facts  and  of 
his  rights,  he  will  be  deemed  to  have  made  aa 
effectual  election,  and  he  will  not  be  permitted 
to  disturb  the  state  of  things,  whatever  may 
have  been  his  rights  atflrst  Bigelow,  Estop. 
4th  ed.  051. 

"In  like  manner,  if  one,  without  actually  in- 
ducing another  to  act  in  a  particular  way.  as- 
sent to  the  thing  done,  and  seek  to  derive  oene- 
flt  from  it,  he  cannot,  in  case  of  disappoint- 
ment, deny  the  validi^  of  the  act  assented  to.** 
Id.  661. 

The  oorrectnesa  of  tbese  principles  bas  been ' 
recognized  by  this  court  tn  Tat6$  v.  Hurd,  9- 
Colo.  849. 

Freeman,  on  Void  Judicial  Sales,  at  section 
SO,  says,  among  other  things:  "These  sales 
may  be  ratified  either  directly  or  ^  a  course 
of  conduct  which  estops  the  party  from  deny- 
ing their  validity.  Thus,  If  the  defendant  in 
execution,  after  a  void  sale  of  his  property  has 
been  made,  claims  and  receives  the  surplus  pro- 
ceeds of  the  sale,  with  a  full  knowledge  of  his 
rights,  his  act  must  thereafter  be  treated  as  an 
irrevocable  confirmation  of  the  sale."  Again, 
in  the  same  section,  he  says :  "Perhaps  it  ia 
not  essential  that  the  defendant  in  execution 
should  have  directly  received  any  part  <tf  the 
proceeds  of  the  sale.  If  he  knows  of  the  aale^ ' 
makes  no  objections  thereto  and  permits  thfr 
proceeds  to  be  applied  to  the  rayment  of  hla 
debts,  he  will,  at  least  in  Pennsylvania,  be  pre- 
cluded from  denying  ita  validity." 

In  Smith  v.  WarSm,  19  Pa.  425,  it  ia  held 
that  "equitable  estopmls  .  .  .  bare  place  aa 
well  where  the  proceeds  arise  from  sale  1^  an- 
tbori^  of  law  as  where  they  spring  from  the 
act  of  the  party.  .  .  .  The  application  of  thla 
principle  does  not  depend  upon  any  supposed 
distinction  between  a  void  and  voidable  sale.'" 

"rhe  same  proposition  Is  clearly  decided  In 
Dtford  V.  Mercer,  24  Iowa,  118;  Maple  v.  Ktu- 
tart,  B8  Pa.  849;  MeConneU  v.  People.  71  DI. 
481 .  These  principles  axe  clearly  ai^iUcable  to- 
this  case. 

As  the  findings  of  the  court  were  abundantly 
sustained  by  the  evidence,  it  follows  that  the 
decree  based  thereon  was  correct,  and  should  be 
affirmed. 

Reed  and  Riohaond,  CO.,  concur. 
Per  Cnriajni 

For  the  reasons  sti^  In  thefcnagoliig  opin- 
ion,    Judgment  it  t^glmud. 
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Sb  parte  James  HARRIS,  PeUUoner. 

(....Fla.— -> 

*1.  Tlw  InterMfc  which  dlsquallflM  a 
Judge  under  section  £8,  p.  887,3ioCie).  DIv.,  Is  n 
property  Interest  In  the  notion  or  ita  lesult,  In 
oontradtottncUon  to  an  interest  of  feeling  or 
sympstby  or  bias  that  would  dleqnaltfy  a  Juror. 

8.  ABntty  IsthvttobetwMnafaiiiANiBd 
and  the  blood  relations  of  the  wlfo.  and 
between  a.  wife  and  tbe  blood  relations  of  the 
busband,  but  It  does  not  exist  between  the  blood 
rations  of  either  party  to  the  marrlase  and  tboee 
Ot  the  other  party;  and  henoe  there  is  no  affinity 
between  a  brother  of  a  wife  and  the  brother  of 
her  husband,  and  the  l&tter  Is  not  disqualified  by 
affinity  to  preside  In  the.trlal  of  tiie  former  for  a 
crime. 

8.  That  a  Jad^re  hae  boarded  with  his 
■leter-ln-law*  and  that  she  is  and  has  been  a 
dally  vial  tor  to  hla  home,  remalnlnir  there  eome- 
tlmea  tvt  days,  and  the  Judge  has  always  been  a 
gzeat  admirer  and  Mend  of  a  brother  of  the  sis- 
ter-in-law, and  has  always  regarded  blm  as  scru- 
pulously,honest,and  these  oonsld^ations  lead  him 
to  fear  that  he  might  not  be  able  to  do  tbe  State 
Justice,  do  uottdlsanallfr  tbe  Judge  from  presid- 
ing in  the  trial  of  such  brother  for  a  orimlnal  of- 
fense. 

4.  Where  a  party  la  In  etutody  under 
an  Information  charging  him  with  a  bailable 
felony,  and  the  Judge  of  the  orlmtnal  court  of 
record  before  which  he  k  charged  refuses  to  take 
any  action  whatever  In  the  case,  either  as  to  bcdl 
or  trial,  on  the  ground  that  he  Is  dtoquallfled  by 
reason  of  Interest  and  affinity  to  act,  and  It  does 
not  appear  to  the  supreme  oourton  a  babeas  cor- 
pus proceeding  that  the  Judge  1>  dtoquaiifled,  bail 
conditioned  for  tbe  party's  appearance  before 
tbe  criminal  court  of  record  will  be  allowed. 

(January  18,  I890.J 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  petitioner's  discbarge  from  custody 
or  his  release  on  bail.   On  return  to  rule  to 
•how  cause.   Dea-ee  for  jptHUoMT. 
The  case  fully  appears  in  the  opinion. 
Mem$.  Frank  W.  Pope  and  O.  J.  H. 
SoBuners  for  petKioner. 

Mr.  William  B.  I«amar,  Attjf-Qm.^  for 
the  State. 


ft  Oh.  J.t  delivered  the  oplolon  of  the 

court: 

The  petitioner  was  arrested  on  a  charge  of 
robbery,  and  an  informatiM>n  was  fllol  a^nst 
him  in  the  Criminal  Court  of  Record  of  Duval 
County,  and  he  was  brought  into  that  court  for 
arraignment;  whereupon  tbe  judge,  tbe  Bon- 
crable  Loton  M.  Jones,  refused  to  take  any  ac- 
tion in  tbe  cause,  either  to  try  him  or  to  admit 
him  to  bail,  although  tbe  petitioner  announced 
his  willingness  and  readiness  to  be  tried,  and 
offered  bul  with  good  and  suffldent  sureties. 
Tbe  reasons  given  by  the  judge  for  hia  course 
are  that  be  is  the  brother  of  toe  husband  of  a 
sister  of  petitioner,  and  ia  therefore  disqualified 
to  take  any  action  in  the  cause;  uid,  further, 
be  has  bouded  with  his  said  dster-ln-law,  and 

•Head  notes  by  Baaxr,  Oh.  J. 
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she  Is  and  has  been  a  daily  visitor  to  his  home, 
remaining  there  sometimes  for  days,  and  peti- 
tioner has  also  been  a  visitor  to  his  bouse,  and 
he,  the  judge,  has  always  been  a  great  admirer 
and  friend  of  tbe  petitioner,  andhasalways  re- 
garded him  as  scrupulously  honest,  and  these 
considerations  lead  him  to  fear  that  he  mlgbt 
not  be  able  to  do  the  State  justice. 

Being  in  the  custody  of  the  sheriff  on  capiat 
issued  upon  the  infonnation,  under  the  above 
drcomslances,  Harris  applied  to  one  of  tbe  jus- 
tices of  this  court  for  a  writ  of  babeas  corpus, 
which  he  issued,  making  it  returnable  before 
the  court,  and  the  sheriff  lias  made  a  return  In 
keeping  with  tbe  above  facts,  stated  In  the  pe- 
tition. 

Tbe  petitioner  asks  to  be  discharged  or  ad- 
mitted to  ball. 

Tbe  Act  of  December  4,  1863,  provides  that 
"no  judge  of  any  court  or  jiutice  of  tbe  peace 
shall  sit  or  preside  in  any  cause  to  which  he  i» 
a  party,  or  in  which  he  is  interested,  or  in 
which  he  would  be  excluded  from  being  a. 
juror  by  reason  of  interest,  consanguinity  or 
affinity  to  either  of  the  parties,  nor  shfdl  he  en- 
tertain any  motion  In  the  cause  other  than  to 
have  thesame  tried."  It  also  makes  it  tbe  doty 
of  the  judge  or  ju^oe  so  inootupetent  to  retire 
of  his  own  motwn  without  waiting  for  an  ap- 
plication to  that  effect,  and  declares  void  ul 
judgments,  decrees  or  orders  made  by  a  justice 
so  asqualifled.    HcClel.  Dig.     38,  39,  p.  837. 

Judge  Jones  Is  not  a  party  to  tois  proceeding, 
nor  is  it  the  proper  remedy  for  obtaining  an  ad- 
judication between  the  State  and  him,  or  the 

Erisoner  and  tbe  Judge,  upon  the  questicm  of 
is  qualification  in  the  premises  or  power  to  try 
the  petitioner,  and  directing  him  to  proceed  in 
the  cause  as  it  is  his  duty  to  do,  if  he  is  not  dia- 
qualiited.  SteOe  v.  Walker,  36  Fla.  — ,  6  So. 
Rep.  169,  173. 

Still  it  is  urged  on  behalf  of  petitioper  that 
the  judge  is  disqualified,  and  for  this  reason  he 
should  be  discharged  or  balled,  as.  under  tbe 
circumstances,  bis  detention  will  amount  to  in- 
definite impriwiiment.  If  he  is  disqualified  to- 
bear  the  cause,  and  such  disqualification  i» 
ground  for  the  petitioner's  discbarge,  he  should 
be  given  his  liberty;  so,  withoat  meaning  to 
conclude  Judge  Jones  upon  the  question  In  any 
direct  proceeding  against  him,  but  merely  as  an 
answer  to  petitioners  claim,  we  must  give  our 
views  on  the  subject. 

The  interest  tiiat  disqualifies  a  judge  under 
the  Statute  Is  a  propertv  interest  in  the  action 
or  its  result,  in  contradistinction  to  an  interest 
of  feeling  or  sympathy  or  bias,  that  would  dis- 
qualify a  juror.  8auU  v.  Freeman,  34  Fla.. 
100;  Oehut  V.  Sheldon,  12  Fla.  188. 

There  is,of  course,  no  consanguinity  between 
Harris  and  Ji/dj^  Jones.  Is  there  any  afflnitvf 
Not  according  to  any  law  we  can  find  on  nbe 
subject.  Ainuity  is  the  tie  arising  from  mar- 
riage, between  the  husband  and  tbe  blood  rela- 
tions of  the  wife,  and  between  the  wife  and  the 
blood  relations  of  the  husband;  but  there  is  no- 
affinity  between  the  kinsmen  of  the  wife  and 
tiioae  of  the  bosband,  or  vice  veru.  Thus,  say 
the  books,  the  husband's  brother  and  tbe  wife  a 
sister  have  no  affinity.  The  same-mn' beime 
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of  the  hasbaod's  brother  and  tbe  wife's  brother. 
See  title  "Affinity,"  in  the  Law  DictioDaries  of 
Tomlin,  Bouvler,  Ablwtt,  Bapalje  &  Law- 
rence, There  is  no  affinity  between  the  biood 
relatives  of  the  husband  and  blood  relatives  of 
the  wife.  Paddock  v.  WeUt.  3  Barb.  Cb.  881; 
Carman  t.  Netodl,  1  Denlo,  25;  Spear  r.  Bob- 
inmn,  ^  Me.  581;  WaUrhouae  v.  MarUn,  Peck 
<Tenn.)  874. 

These  authorities  and  those  cited  in  them 
ahow  iwyond  question  that  there  is  no  affinity 
between  Jvdge  Jonea  and  tbe  jniaoner, 

HoreoTer,  In  view  of  the  doctrine  In  the 
Gate  of  Le^e,  2  Barb.  Ch.  89.  by  Ohancdhr 
Walworth,  citing  Mooert  v.  White,  6  Johns.  Ch. 
860,  by  Ghaneellor  Kent,  it  is  questionable 
whether  the  Statute  operates  as  to  affinity  in  a 
case  like  this,  where  the  Constitution  has  cre- 
ated a  court,  and  made  no  provision  for  a  trial 
by  another  judge  or  tribunal.  The  other  cir- 
cnmatances  upon  which  the  judge  bases  hb  fear 


that  he  will  not  be  able  to  do  justice  to  the 
State  are,  as  Indicated  above,  not  such  interest 
as  disqualifies  him,  nor  is  the  presence  of  the 
apprehension  any  good  evidence  that  he  will 
not  be  careful  or  able  to  do  justice. 

The  oifenae  is  bailable  ander  our  Constitu- 
tion and  laws,  and  tbe  prisoner  should  not,  un- 
der the  circumstances,  be  denied  the  right  of 
ball,  particularly  as  no  steps  have  been  taken 
by  the  State  to  test  the  correctness  of  Judge 
Jones'  position.  The  proper  order  will,  if  ft 
shall  be  necessary,  be  made,  on  application  ot 
counsel  for  petitioner,  for  inquiry  into  the 
Cumstances  of  the  alleged  offense,  with  a  view 
to  fixing  the  amount  of  tbe  bail,  which  will  be 
conditioned,  in  the  form  usual  and  proper  in 
such  cases,  for  bis  appearance  before  the  Crim- 
inal Court  of  Record  of  Duval  County  at  the 
time  or  times  to  be  spedfled,  under  our  direc- 
tion, in  the  bail-piece. 

It  wtU  be  ordered  aeeordft^jf. 


ARKANSAS  SUPREME  COURT. 


J.  H.  FORD  et  al,  Apptt., 

JUD80NIA  MERCAimLB  CO.  et  al. 

t(  Ark.  ) 

1.  A  aberUfa  custody  of  atiaebed  prop- 
tarty  cannot  be  dlatnrbed  by  »  court  of 
dunewy*  and  the  property  tranaferred  to  the 
custody  of  Its  receiver.  In  a  suit  by  the  attaob- 
ment  defendant,  unless  by  OMisent  of  ail  portlee. 

(February  1, 18B0,) 

APPEAL  from  a  decree  of  tbe  Chancery 
Court,  White  County,  in  favor  of  com- 
plainant on  demurrer  to  complaint.  Reverted. 

The  complaint  was  filed  by  one  of  the  appel- 
lees, tbe  Judsonia  Mercantile  Co.,  whose  prop- 
erty was  in  possession  of  the  sheriff,  J.  H. 
Fold,  one  of  the  appellants,  under  attachment, 
O.  W.  Henson,  another  appellee,  and  trustee 
in  a  deed  of  assignment  by  the  Mercantile  Co., 
was  appointed  receiver  of  tbe  property 
Hon.  D.  W.  Carroll,  Chancellor  of  the  First 
District  of  Arkansas,  at  bis  chambers  in  Little 
Rock,  without  notice  to  the  appellants,  who 
subsequently,  to  protect  their  interest,  appeared 
and  filed  a  demurrer,  which  was  overruled, 
and  thereupon  a  final  decree  was  rendered 
against  tbem. 

Mea»n.  HoRMk  Bl^vs  ft  Rlvea  and  J. 
W.  Honae,  for  appellants: 
nWhere  two  courts  possess  equal  and  con- 
current jurisdiction  of  a  subject  matter,  that 
court  in  which  jurisdiction  first  attaches  will 
retain  the  case  for  final  determination, 

MerriU  v.  Lake.  16  Ohio.  878;  Eeteer.  Mar- 
tin, 84  Aik.  410;  Price  v.  State  Bank,  14  Ark. 
«0. 

In  cases  of  concurrent  jurlsdIctioQ  in  different 
courts,  the  first  exerdnng  jurisdiction  right- 
fully acquires  control  to  the  exclusion  of  tbe 
other. 

State  T,  Dewn,  84  Aj^,  188. 


HoTB.— JuTlsdlotfon  ooaaurrent;prtorlt]r  of  rbrbt 
obtabied  by  actual  seizure.  See  Tefft  v.  Stern- 
berg, 6  L.  B.  A.  £»,  note. 
6L.RA. 


Mettre.  DeBoia  ft  Coody,  for  appellees: 

When  the  concurrent  jurisdiction  is  between 
law  and  equity  courts,  a  party  has  his  election 
In  which  court  he  will  seek  his  remedies,  or 
submit  his  ririits  for  trial. 

Bentlp  V.  iHUard,  6  Ark.  8S;  Rempetead  v. 
Watkint,  Id.  817:  AndretDB  v.  Fenter,  1  Ark. 
18A;  Hartan  v.  WingaU,  S  J.  J.  Marsh.  188; 
Saundera  v.  Jenningn,  Id.  618;  ^ate  Bank  v. 
Noland,  18  Ark.  803;  Jamieon  v.  May,  Id.  600. 

The  trustee  of  an  express  trust  such  as  Hen- 
son  bas  tbe  right  to  seek  the  assistance  of 
equity. 

Bx  parte  Cbnway,  4  Ark.  808;  Jonea  v.  Ar- 
kantaa  Mech.  <£  Agr.  Ch.  88  Ark.  2S. 

A  court  of  equi^  having  jurisdiction  for  one 
purpose  will  retain  it  for  the  settlement  of  all 
rights  between  the  parties,  growing  out  of  tbe 
controveisy,  whether  legal  or  equitable. 

Oonger  t.  Cotton,  87  Ark.  287;  Kimiaiit^ 
Bartljf,  1  McCraiT.  186, 

All  parties  haviog  elected  a  court  of  «piXy, 
they  are  bound  by  uie  decree  In  this  case,  and 
cannot  question  the  jurisdiction. 

Burton  t.  Hynaon,  14  AA.  Sa. 

HeBdnywayt  J.,  delivered  tiie  o[dnion  of 
the  court: 

When  tbe  complaint  was  filed  and  the  appli- 
cation for  a  receiver  presented,  the  property 
involved  was  in  the  custody  of  the  sheriff,  wbo 
bad  seized  and  held  it  under  writs  of  attach- 
ment from  the  White  Circuit  Court,  against 
tbe  property  of  the  Judscmla  Iforcantile  Com- 
pany. 

It  appears  from  the  complaint  that  the  pr(»>- 
erty  belonged  to  tbe  defendant  in  the  suits.  It 
was  therel^re  rightly  seized  in  obedience  there- 
to. In  this  respect,  tbe  facts  differ  from  tboee 
presented  in  the  case  of  WiUia  v.  Beinhardi, 
decided  during  the  present  term,  in  which  we 
ruled  that  a  stranger  in  an  attachment  might 
maintain  replevin  against  an  officer  who  selssd 
his  goods  unider  a  writ  against  the  goods  ol  the 
defendant  in  the  suit. 

The  goods  belonging  to  tbe  defendant  in  tiie 
suits,  and  being  properly  held,  by  the. sheriff 
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thereunder,  were  in  the  custody  of  the  court 
And  under  its  control.  The  sheriff  held  them 
subject  to  the  order  of  that  court,  and  his  pos- 
sesnon  could  not  be  disturbed  wiUioat  inter- 
fering with  that  court  in  the  exendse  of  its 
Jurisdiction.  But  authority  to  do  this  apper- 
tains only  to  conrla  of  superrisory  or  appellate 
iwwers;  and  as  the  chancery  court  has  no  su- 
perrisory  control  over  the  circuit  court,  it  fol- 
lows that  it  could  not  take  this  property  from 
the  sheriff  into  the  custody  or  its  recelrer. 
Such  a  practice  would  cause  an  unseenily 
dash  of  jurisdiction,  that  should  be  exerdsed 
in  perfect  harmony;  and  there  is  neither  naaon 
nor  aathorin^  to  justify  it  Buck  t.  Chtbath,  70 
U.  8.  8  Wall  SH  [ISX.  ed.  267];  Thtmpaonr. 
Van  Veehten,  5  Duer,  618;  Veret  v.  Jhipree,  L. 
R.  6  Eg.  829;  Sitehen  v.  Birk$,  L.  R.  10  Eq. 
471;  WilTMT  T.  Atlanta  A  B.  A.  L.  B.  Co.  % 
Woods,  409. 

Bucb  a  bill  mig'ht  be  entertained  if  all  parties 
representing  the  fM)nflicting  interests  consented, 
\ij  BO  drafting  orders  as  to  avoid  the  improper 
interference  by  one  court  with  property  in  the 
<U8tod^  of  another.  We  are  adVised  that  such 
a  practice  has  prevailed,  and  observation  satls- 
Qea  us  that  it  has  proven  salutary;  but  it  can 
only  be  approved  where  the  consent  of  par- 
ties obviates  the  difScuUy  Indicated. 

The  bill  preeenta  no  other  ground  for  equi- 
table relief,  and,  for  the  reasons  indicated,  the 
liemurrer  to  the  complaint  should  have  been 
sustained. 

jud^mnt  witl  be  mened,  and  the  eatae 
TtmavAed,  with  direetimuto  »u»tain  the  dmwr- 


J.  D.  GARNER,  A^., 
e. 

G.  N.  WRIGHT. 


.Ark.. 


1.  The  la>w  of  ArkjutuM  will  be  ap- 

elied  In  an  attachment  suit  la  that  State  od  an 
iterplea  by  a  person  olaimlnff  tlie  chattels  at- 
tached under  a  mortgage  given  In  tiie  Indian  Ter- 
ritory, where  there  Is  no  proof  of  the  laws  of  the 
Territory. 

S.  Delivery  (^chatMlB  to  a  mortgajree  cures 
all  defects  In  the  mortgage. 

S.  A  mortgagee  of  eluktiela  who  has 
tbem  111  jnoMCiMion  does  not  loee  his  secur- 
ity by  lend&g  them  to  the  mortgagor,  although 
the  mortgage  la  not  filed  or  recorded. 

(January  11.  issa) 

APPEAL  b^  daimant  from  a  judgment  of 
the  Circuit  Court  for  Sebastian  County, 
Fort  Smith  District,  in  fovor  of  plaintiir,  giv- 
ing him  poesessionof  certain  chattels  which  be 
liad  attached  to  secure  a  debt  due  him  R.  A. 
Brown.  Beteraed. 
The  facts  are  fully  stated  in  the  opinion. 
Meun.  Cooke*  Imeo  ft  Hill,  for  appel- 
lant: 

The  common  law  exists  in  the  Indian  Terri- 
tory between  whites. 

1  Kent,  Com.  p.  848;  Story,  Oonf.  L.  Sth  ed. 
431;  Arnold  v.  Mundy,  6  N.  J.  L.  1;  moom  v. 
Bidiard*,  %  Ohio  St.  S67;  Bobinmni  v.  Campbell, 

«L.aA. 


16  U.  S.  8  Wbeat.  214  (4  L.  ed.  872);  PeRntyl- 
vania  v.  Wfieeling  &  B.  BHdge  Go.  54  U.  8.  18 
How.  649  (14  L.  ed.  249). 

But  in  case  it  does  not,  then  this  case  is  to  be 
decided  by  the  Uxfori. 

Ths  Scotland,  106  U.  S.  24  (26  L.  ed.  1001). 

Either  registration  or  delivery  ia  sufficient  to 
make  a  chattel  mortgage  valid. 

Jonee,  Chat.  Hort  §176;  Morrow  v.  Seed,  80 
Wis.  81;  HvmvhrieM  v.  Bartee,  10  Smedes&M. 
282. 

Possession  by  the  vendor  of  chattels  for  tem- 
porary  purposes  does  not  invalidate  Uie  former 
validity  of  the  transfer. 

See  Martinv.  Ogden,  41  Ark.  186;  Biefmond 
v.  Orudup,  Meigs,  581, 88  Am.  Dec.  164;  FS'eivA 
T.  HaU,  9  N.  U.  187,  82  Am.  Dec.  341;  Jones, 
Chat  Mort.  6  178;  ApplewMte  v.  Earrdl  MiU 
Co.  49  Ark.  279. 

This  action  is  transitorr  and  may  be  main- 
tained in  any  forum  in  wnicb  the  plaintiff  (in 
this  case  ao  interpleader)  may  find  the  defend- 
ant or  his  property,  upon  which  to  base  the 
action. 

Bouvier,  L.  Diet.  TranHtory  Action;  Bacon, 
Abr.  title  Aetiona,  Local  and  Trajisitory;  Smith 
V.  Clark,  1  Ark.  68;  Chapman  v.  Bobtrtmm,  6 
Paige,  627,  81  Am.  Dec.  264;  i^ncA  T.  Ball,  9 
N.  H.  187, 82  Am.  Dec.  841. 

And  it  makes  no  difference  whether  the  cause 
of  action  arose  without  the  jurisdiction  of  the 
State  where  the  forum  is  situated. 

Penn  v.  Lord  Baltimore,  1  Vcs.  8r.  444;  Mae- 
aie  V.  Watte,  10  U.  S.  6  Cranch,  148  (8  L.  ed.  181); 
Ac&ereon  v.  Erie  B.  Co.  81  N.  J.  L.  809. 

Mr.  E.  E.  Brsrmnt,  for  appellee: 

At  common  law  possession  by  the  mortgagee 
was  essential  to  the  validity  of  the  mortgf^e  as 
against  third  rarties. 

Wateon  v.  TViompson  Lumber  Go.  49  Ark.  88; 
Main  v.  Alexander,  9  Ark.  112;  Martin  v.  Og^ 
den,  41  Ark.  186;  Hannah  v.  Garrington,  18 
Ark.  105:  Jaeoway  v.  Gault,  20  Ark.  190;  Car- 
nail  V.  Duml,  22  Ark.  186;  ^iry  v.  Martin,  88 
Ark.  208;  H^e  App.  (Pa.)  7  Cent  Rep.  592; 
dm  V.  Wooda,  6  Sew.  &  R.  276, 9  Am.  Dec.  846; 
Ftnier  v.  Dement,  SS  TO.  478;  Crooka  v.  I^art. 
2  McCrary,  18;  BueaOl  v,  Fillmore,  15  Vt.  180; 
Caee  v.  Winahip,  4 Blackf .  425, 80  Am.  Dec.  664; 
Golden  V.  Goekril,  1  Kan.  2S9,  81  Am.  Dec.  510; 
Morrill  v.  Sanford,  49  Me.  566;  Bullock  v.  WiU- 
iama,  16  Pick.  84;  Boeheblave  v.  Potter,  1  Mo. 
5<il  ;  Leland  v.  The  Medora.  2  Wood.  &  M.  108; 
Field  V.  Baker,  12  Blatchf.  488;  GaU  v.  Gray, 
87  N.  H.  428,  76  Am.  Dec.  143;  Jones,  Cbat. 
Mort.  §  176;  Boone,  Mortg.  §  246. 

The  change  of  possession  must  be  continued 
during  the  life  of  the  mortgage,  for  iwesession 
of  the  mort^;agor  by  delive^  back  ia  as  decep- 
tive as  original  detention,  and  even  more  so,  as 
leading  third  persons  to  believe  the  lien  dis- 
charged. 

Jones,  Chat  Mort.  176,  180,  181, 185-187; 
Look  V.  Gomatoek,  15  Wend.  244;  Bturtemnt  v. 
Ballard,  9  Johns.  887;  Bullock  v.  Wiaiamt,  au- 
pra;  Milla  v.  Warner,  19  Vt  609;  Swiggett  v. 
Dodaon,  38  Kan.  702;  Morria  v,  Hyde,  8  Vt 
353,  80  Am.  Dec.  475;  F^teJier  v.  Howard,  2 
Aikens  (Vt)  116,  16  Am.  Dec.  686. 

The  common  law  does  not  exist  in  the  Indian 
Territory  between  whites. 

IhiVal^.  UarOiaU,  80  Ark.  280:  Oartsry. 
Qoode,  00  Ark.  165.  ^  i 

Digitized  by  V^OOg  IC 


Tie 


New  HAXPiaxBB  Sufbbmb  Coubt. 


Dec., 


Heminifway,  J.,  ddlravd  the  opliii(m  of 
the  court: 

Tbe  appellant,  Ctarner,  and  one  Brown,  white 
mm  and  dUBene  of  the  United  States,  resided 
in  the  Indian  Territory.  On  the  19th  of  Jan- 
nary,  1886,  Brown  there  executed  a  mortgage 
to  Gamer,  whereby  he  conveyed  to  him  certun 
chattels,  includine  the  horse  and  wagon  in  oon- 
troversy,  as  security  for  a  debt.  The  mortgage 
provided  that  Gamer  should  have  possession 
and  control  of  the  mortgaged  chattels.  They 
were  accordingly  delivered  to  him,  and  re- 
mained in  his  sole  possession  for  more  than  a 
month,  when  Brown  borrowed  them  to  use  in 
hauling  wood.  He  used  them  during  ten  days, 
hut  at  night  retumed  them  to  Garner's  bun. 
On  the  9to  of  April  following.  Brown  borrowed 
them  to  make  a  trip  to  Ft.  Smith,  and  after  bis 
anivBl  there  they  were  seized  under  an  attach- 
ment against  his  property.  Oamer  appeared 
in  the  ^tacbment  suit,  and  filed  anfinterplea, 
claiming  them  under  his  mortnge.  There  was 
judgment  against  him  on  the  interplea,  and  he 
appealed. 

In  determining  the  merits  of  his  claim,  it  is 
essential  to  know  bv  what  law  the^validity  of 
the  mortgage  is  to  be  determined.  As  a  rule, 
when  rights  arise  in  a  particular  country,  tb^ 
are  to  he  determined  the  laws  of  that  coon- 
tey,  and  the  party  who  would  avail  himself  of 
them  should  prove  them.  The  mortgage  in 
controversy  was  executed  in  the  Indian  Terri- 
tory. No  proof  was  offered  of  the  laws  in 
force  there  applicable  to  the  matter,  but  it  was 
agreed  between  the  parties  that  there  was  no 
local  bdlan  law  that  was  pertinent  This  ab- 
sence of  proof  cannot  be  supplied  by  presump- 
tion. In  limllar  cases  the  courts  of  this  State 
will  generaNy  presume  the  common  law  to  be 
in  force  in  another  State.  Qas  v.  Morrow,  14 
Ark.  608;  Thorn  v.  Weatherlj/,  60  Ark.  348. 
But  this  presumption  is  indulged  as  to  those 
States  only  that  nave  taken  the  common  law 
as  a  basis  of  their  jurisprudence.  Such  a  pre- 
sumption would  not  be  indulged  as  to  tbe  laws 
of  the  State  of  Louisiana  or  Texas,  because  we 
know  that  their  jurispradence  is  founded  upon 
a  different  system.  The  same  reason  forUds 
inch  a  presumptioD  aa  to  the  lam  of  tlie  Indian 


Territory,  for  we  know  that  no  system  of  laws 
has  been  adopted  there.  But  property  righta 
are  asserted  uiere,  and  their  enrtoice  univer^ 
sally  recognized.  They  do  not  depend  upon 
tbe  uncertain  tenure  of  possession,  but  rest 
upon  a  more  substuitial  basis.  As  such  rights 
are  respected  there,  they  ahould  be  enforced 
when  they  become  involved  in  the  courts  of 
this  State.  There  Is  no  federal  law  on  the  sub- 
ject. We  have  no  proof  of,  and  can  indulge 
no  presumption  as  to,  the  local  laws  in  force 
there.  As  the  parties  have  invoked  the  aid  at 
our  courts,  we  must  therefore  apply  our  own 
law,  and  administer  justice  according  to  its 
principles.  Such  we  understand  to  ise  the 
practice  of  the  SuprCToe  Court  of  tbe  United 
States.  TftsAwtiond,  lOSU.  8.  MfMUed. 
1001]. 

Under  our  law,  if  a  mcvtBUBe  took  posses- 
don  of  tbe  mortgaged  (battels  before  any  other 
ri^ht  or  Hen  attaches,  his  title  under  the  mort- 
gage is  good  against  everybody,  if  it  was  ne- 
viously  valid  between  the  parties,  although  it 
be  not  acknowledged  and  recorded.  Tbe  de- 
livery cures  all  such  defects.  Jones,  Chat. 
Hort.  g  178,  and  cases  cited;  AppteMe  t. 
Barrm^ MUl  Go.  40  Ark.  379;  Gamertm  v.  Jfar- 
vin,  26  Kan.  6S6;  Button  v.  Amett.  51  HI.  198. 

While  the  mortgaged  chattels  are  in  the  cus- 
tody of  tbe  mortgagee,  he  may  lend  or  hire 
them,  and  they  continue  in  his  possession  con- 
stracttvely;  and  there  Is  nothing  in  tbe  rela- 
tion which  he  sustains  to  the  mortgagor  that 
forbids  to  him  the  offices  of  ordinary  undnesa 
or  good  neighborhood.  Therefore  tlie  mort- 
gagee may  lend  the  mortgaged  chatteb  to  the 
mortgagor  for  occadonal  temporary  nse,  with- 
out prejudice  to  his  security.  In  a  case  very 
similar  to  this,  the  Supreme  Court  of  Vermont 
so  ruled,   FammBorth  v.  Shepard.  6  Vt.  631. 

The  learned  judge  of  the  drcuit  court  held 
that  appellant's  mortgage  was  void  far  want  of 
filing  and  record;  but  it  follows  from  the  prln- 
c^ee  herein  announced  that  he  iras  mistaken 
in  this.  If  the  transactions  of  delivery  and 
loan  were  had  bona  fide,  tbe  mortgage  ahould 
be  sustained, 

37te  judgmeni  it  rmened,  and  the  emue  re- 
manded. 


NEW  HAHP8HIBE 
ATBR  &  GO. 

WEEKS. 
(  N.H  ) 

made  by  an  InBOlrent,  after  a  oontroversy  has 
arisen  l>etveen  his  attaoblnir  creditors  and  peti- 
tioners  In  insolvency  proceedings  upon  his  estate, 
are  not  admlasitde  hi  a  suit  between  such 
parties,  for  tbe  purpose  of  detennlnbiflr  tbe  ques- 
tion of  his  realdenoe. 

8.  Forjarladletloaal  pturpoaea  a  l^ffs^ 
doBldl  once  ezlstlnff  oontiiiuce  until  anouier 
is  acquired  elsewhere. 

8.  I>omlcllorresldeneettoalTeJiirlsdl«> 
tlon  to  tbe  protwte  court  Id  Insolvency  prooeed- 
Ings,  Is  not  lost  by  departure  trom  the  State, 
until  another  Is  gained. 

6L.B.  A. 


SUPREME  COURT. 

(December  24,  ISM.) 

APPEAL  In  insolvency  proceedings.  Dw- 
misaed. 

The  oontioveny  arises  between  creditors  of 
the  defendant  We^  having  attachments  of 
bis  property  made  October  6, 1888,  and  other 
creditors  who  filed  a  petition  against  him  In  in- 
solvency Febmaryl,  1889;  and  the  only  ques- 
tion is  whether  Weeks,  at  the  time  of  the 
petition,  was  a  resident  of  this  State  so  as  to 
give  tbe  probate  court  jurisdiction  of  the  in- 

**Oct<Ser?*'l^,^eeke  was  reridfaig  and 

doing  business  in  Great  Fslls,  but  nn  that  day 
be  left  with  bis  wife  and  all  his  household 
goods  for  the  west^nd  has  never  returned  to 
ma  State  since.  His  attorney  who  is  also  at- 
torney for  tbe  petitioning  crraltora,  olCraed  In 
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«TideDce  a  docament  contain!^  niae  inter- 
rogatories addressed  by  blm  to  Weeks  in  Dec- 
«mber,  1888,  and  the  answers  thereto,  in  which 
Weeks  states  his  residence  to  lie  Somersworth 
IT.  H, ;  that  his  absence  is  temporary;  that  be 
intends  to  rettim,  etc  The  paper  was  not 
sworn  to. 

If  this  docnment  Iscompetent  evidence  upon 
the  question  of  the  defendant's  residence,  it  is 
found  that  he  was  at  (he  time  of  the  filing  of 
the  petition,  and  eYW  since  lias  been,  a  resiaent 
of  Bomeisworth.  If  tt  Is  not  evideace.  h  is 
found  that  he  left  BomerBvorth,  October  S, 
1888,  with  the  Intention  never  to  return,  but 
that  he  has  not  acquired  a  domldl  or  residence 
«lsewhere. 

Mes»rs.  Rnaaell  *  Boyer  for  appellant 

Mt.  Matthews  for  appellee. 

Clark.  J.,  delivered  the  opinion  of  the 
court: 

The  case  raises  a  qnesUon  of  jurisdiction 
which  depends  upon  whether  Weeks,  the 
debtor,  had  a  legal  residence  in  Somersworth 
when  the  insolvencT  proceedings  were  insti- 
tuted. This  is  mainly  a  question  of  fact.  Fo€» 
V.  FoM,  68  N.  H.  388. 

In  a  proceeding  a^^Inst  Weeks  the  paper 
offered  In  evidence  would  be  admissible  as  eon- 
tainine  admiuioiu  nutde  him.  Bat  al- 
though Weeks'  name  appears  upon  the  record 
lie  is  in  no  sense  a  party  to  the  controversy  be- 
tween the  attaching  creditors  and  the  petition- 
ing creditors  in  the  insolvency  proceedioffs, 
and  his  admissious  or  agreement  to  abide 
the  orders  and  decrees  of  the  insolvency 
oourt  could  not  confer  jurisdiction  if  it  did 
not  otherwise  exist  As  to  the  plaintiflB,  the 
paper  is  merely  a  statement  of  declarations 
made  by  Weeks  since  the  controversy  arose, 
relating  in  part  ft>  past  traneacUons  and  in  part 
to  his  present  and  future  purpoees.  Deciara- 


tions,  written  or  verbal,  are  sometimes  received 
in  connection  with  acts  done,  as  explanatory  of 
such  acts,  and  on  questions  of  residence  or 
domicll  as  evidence  of  Inteation,  but  in  such 
cases  the  declarations,  to  be  admissible,  must 
have  been  made  in  the  ordinary  course  of  busi- 
ness at  a  time  when  the  party  had  no  interest  to 
make  evidence  and  before  any  controversy. 
DocY.  Arkwnght,  6  Car.  &  P.  675;  ThomA 
V.  BotUm.  1  Met  242,  347. 

We  tbmk  the  document  was  not  competent 
evidence  on  the  question  of  Weeks'  residence. 

But,  excluding  the  evidence  upon  the  facts 
found,  the  legal  residence  of  Weeks  was  In 
Somersworth.  Although  the  words  "nal- 
dence"  and"domicil"  are  not  always  convert- 
ible terms,  and  have  not  always  precisely  the 
same  meaning,  we  are  oF  the  opinion  that  the 
residence,  upon  which  jurisdiction  depends 
under  the  Insolvency  Statute,  is  a  legal  resi- 
dence equivalent  to  domiciL  And  whatever 
rule  may  be  adopted  in  cases  involving  ques- 
tions of  pauper  settlement,  voting  and  taxation, 
the  principle  Is  well  settled  that  for  purposes 
of  jurisdictioo  and  judicial  administration  a 
person  mnsi  have  a  domldl  somewhere,  and 
that  he  can  have  but  one,  and  therefore  a  doml- 
cil  once  existing  continues  until  another  Is 
acquired  elsewhere. 

The  case  shows  that  Weeks*  domicil  was  in 
Somersworth,  and  the  fact  is  found  that  be  had 
not  acquired  a  domicil  or  residence  elsewhere. 
The  fact  that  he  leFt  Somersworth  with  the  in- 
tention never  to  return  did  not  destroy  his 
domicil  there.  Until  he  had  gained  a  domicil 
elsewhere  be  remained  a  resiaent  within  the 
jurisdiction  of  the  insolvency  court,  and  liable 
to  be  proceeded  against  in  insolvency.  Cobb  v. 
mee,  180  Mass.  381,  384. 

Appeal  ditmitted. 

Carpenter,  did  not  sit;  the  others  con- 
curred. 


PENNSTLYAinA  SUPREME  COURT. 


Mary  QRDfH'S  APPEAL. 
(....Pa.....) 

1.  No  marriage  in  abown  1^  a  man's 
aeknowledflrment  of  a  woman  as  his 
wUSs  In  the  presence  of  othere,  and  by  their  liv- 


ing together  as  man  and  wife  for  one  week  prior 
V>  Us  death,  where  tlieir  Intention  was  to  have  a 
marriage  ceremony  performed  the  next  week, 
and  tUB  was  prevented  br  bis  death. 
8.  A  relation  lllieit  at  its  commwwie- 
mentt  and  known  to  be  BO  by  the  parties,  rmlees 
no  pmumptloD  of  marriage. 


Nora.— Proo/  of  marriage. 

In  the  absence  of  direct  proof,  manisge  cannot 
be  proved  by  cohabitation  alone.  Com.  v.  Stump, 

Tlie  mere  fact  that  the  man,  under  particular 
ohoumstanoes,  may  have  attempted  to  give  to  bis 
mMrees  a  different  character  from  the  meretrl- 
«loas  one  whloh  she  In  fSot  sustained  toward  him  Is 
not  sufllolent  Boss  v.  Clark,  8  Paige.  874. 

JSiile  In  COM  ctf  flwretrfeloua  relations. 

The  mare  fact  of  living  together  and  carrying  on 
Illicit  IntOTCOurae  is  wholly  Insnfflcient  to  raise  a 
legal  presumption.  8uoh  presumptloa  can  arise 
only  when  the  parties  not  only  live  together  as 
man  and  wife  but  bold  themselves  out  as  sustain- 
ing thatXrelatlon.  Durand  v.  Durand,  S  Sweeny, 

m 

4TI.R.A. 


Belatlona  with  decedent.  ilUolC  at  the  outset, 
must  be  presumed  to  have  continued  to  poasees 
that  character  until  the  marriage  of  the  latter. 
Stanley  r.  Stanley,!  Dem.  421;  Clayton  v.  Wardell, 
4  N.  Y.  2W!  Brlnkley  v.  Briakley,  BO  N.  Y.  198;  Cun- 
ningham T.  Cunningham,  %  Dow,  P.  C.  482;  Lapeley 
v.  arierson.IH.L.  CBS.4M. 

BelatloDS  wUota  are  meretrlolouB  oannot  ripeo 
into  connubial  relations,  but  are  characterized  as 
Immoral  until  a  change  of  purpose  Is  in  some  man- 
ner manifested.  This  change  of  purpose  may  not 
require  direot  proof  to  render  relattons  Innocent, 
but  may  be  found  In  dranmstanoes  and  Inferred 
from  them.  Wllcojc  v.  Wilooz.  48  Hun.  40;  Cau- 
JoHe  v.  Ferrie,  23  N.  Y,  90:  Badger  v.  Badger.  8 
N.Y.tttf.  6ee8tarrv.Peok.lIIIll.no. 

Bepatathm  of  marriage,  to  beelfeotlve,  must  be 
genual  and  consistent  with  matrimonial  colublta- 
tlon.  Dysart  Peerage  0Bae,L.Br8Ap^Oif.  614. 
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Rh<h»  Iblakd  Supbkhb  Coubt. 


(January  0, 18B0.) 

APPEAL  by  petitioner  from  a  decree  of  the 
Orphans'  Court  of  Allegheny  County  dls- 
allowine  her  claim  as  widow  to  a  portion  of 
the  gocoa  and  chattels  of  OotMed  Gflmm,  de- 
ceased. Affirmed. 
The  case  suflQciently  appears  iu  the  opinion. 
Mr.  John  R.  Xiarg^p  for  appellant: 
Marriage  beinv  a  civil  contract,  it  ia  and 
ought  to  T>e  established  upon  the  basis  of  other 
civil  contracts  and  obligations.  Cohabitation 
as  man  and  wife  prov^  by  living  witnesses, 
when  not  rebutted,  is  sufflctent  to  establish  the 
fact. 

Oowrt  T.  Bertxog,  4  Pa.  14S. 

Mr.  A.  9.  KlFBclmer.  for  appellee: 

Neither  cohabitation  nor  reputation  of  mar- 
riage is  marri^e. 

YaTdley'B  Ettate,  75  Pa.  211;  Hunt's  App. 
86  Pa.  296;  Seading  F.  In$.  it  T.  Go.  v.  Bi^, 
4  Cent.  B«p.  678.  118  Pa.  904;  Bidtaird  v. 
BrOm.  78  140. 

Paxaoa,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

This  case  is  peculiar.  The  appellant  filed 
her  petition  in  the  court  below,  claiming  to  be 
the  widow  of  Gotfried  Orimm,  and  asking  that 
$800  worth  of  property  be  appraised  and  set 
apart  to  her  out  of  the  estate  of  said  decedent. 
The  court  below  disallowed  her  claim. 

The  evidence  upon  which  her  claim  to  wid- 
owhood was  based  amounts  to  this:  That  the 
appellant  and  the  deceased  cohabited  together 
as  mau  and  wife  for  one  week  prior  to  the 
death  of  the  latter,  that  the  marriage  ceremony 
was  to  have  been  performed  the  fcdlowing 
week,  but  that  it  was  prevented  yry  the  sudden 
death  of  the  decedent. 

The  appellant  was  sworn  and  examined  un- 
der objection,  and  her  testimony  was  as  fol- 
lows: "I  knew  Qotfried  Qrlmm  since  last 
Chriatmas,  and  lived  together  as  man  and  wife 
a  week  before  he  died;  the  arrangement  be- 


tween us  was  that  everything  that  was  his 
should  be  mine  and  my  cnildreD  get  $800 each. 
We  cohabited  as  man  and  wife;  be  acknowl- 
edged me  in  the  presence  of  otbers  as  bis  wife; 
the  ceremony  was  to  be  performed  the  next 
week  after  he  died;  be  was  to  have  everything^ 
fixed  the  next  week,  and  we  were  to  have  been 
married  the  Tuesday  after  be  was  killed;  he 
was  to  get  the  license;  we  lived  together,  and 
he  treated  me  aa  a  wifo  from  the  time  be  came 
over." 

In  the  face  of  this  dear  statement  that  n» 
marriage  had  taken  place  the  mere  fact  that 
Mr.  Grimm  acknowledfped  her  aa  bis  vrife  iv 
the  presence  of  witDesaee  has  little  signiflcance. 
Neither  cohabitation  nor  reputation  of  mar- 
riage is  marriage.  When  conjoined  they  are 
evidence  from  which  a  presumption  of  mar- 
riage arises.    Tardle^a  Sttatt,  76  Fa.  807. 

''The  presumption  of  marriage  arising  from 
such  facts  may  always  be  rebutted,  and  wholly 
disappears  in  the  face  of  proof  that  no  mar- 
riage in  fact  had  taken  plaice.  Again,  the  co- 
habitation was  illicit  at  its  commencement. 
It  may  not  have  been  meretricious  so  far  as  the 
appellee  is  concerned.  There  is  evidence  to 
show  that  she  was  deceived,  but  it  was  cleaiiy 
illc^.  The  general  rule  is  tliat  a  relatloD 
shown  to  have  been  illldt  at  its  commence- 
ment raises  no  presumption  of  marriage.'* 
Sunf»  App.  86  Pa.  284. 

In  the  case  in  hand  the  relation  between 
these  parties  was  illicit  at  its  commencement, 
and  known  to  be  such  by  the  parties.  There 
was  no  marriage  in  law  or  in  fact.  They  were 
to  have  been  married  the  next  week,  accord- 
ing to  the  appellant's  own  testimony.  That  it 
was  prevented  Uie  death  of  Mr.  Qrimm,  if 
the  fact  be  so,  was  a  misfortune  to  the  appel- 
lant. It  would  have  been  better  for  her  had 
the  cohabitation  been  laterfor  the  marriage 
earlier. 

The  decree  i»  affirmed,  and  the  appeeU  di»- 
miMed  at  the  eotte    the  appdtanL 


RHODE  ISLAND  BDFRBlfE  COURT. 


BAKER 
e. 

BRASLIN. 

A  salt  flbr  m  tort*  tirougfa  t  against  a  husband  and 
wife  JolntlTt  does  not  abate  upon  the  death  of  the 
husband  durtnir  Its  pradenoj',  but  mar  prooeed 
against  the  wife  alone. 

(November  2, 188B.I 


ON  plaintiff's  exceptions  to  a  Judgment  of 
the  Court  of  Common  Pleas  for  Providence 
County  sustaining  a  motion  in  arrest  of  Judg- 
ment after  verdict  for  plaintiff  in  an  action  to 
recover  damages  for  assault  and  batteiy.  Aw- 
tained. 

The  case  sufilciently  appears  In  the  opinion. 
Mmn.  Charles  H.  Pa^  e  and  FnuBkUs 
P.  Owen  for  plaintiff. 
Mr.  C^eorge  J.  West  for  defendant. 


Nora.— IVMtii  bv  married  women. 
Where  a  wrong  Is  committed  by  a  married  woman 
In  ttie  presenoe  of  her  husband,  the  praflumpiJon  le 
tliat  it  was  committed  under  his  Influenoe,  rand 
oonsequently  Is  his  wrong  for  which  he  should  be 
sued  alone  (Kosmlnsky  v.  Goldberg,  4<  Ark.  4DI; 
Baker  v.  Young,  44  HI.  42;  Ball  v.  Bennett,  21  Ind. 
427;  Brazil  v.  Horan,  8  Minn.  288;  Quick  v.  HtUer, 
100  Pa.  67);  but  this  presumption  mar  be  rebutted, 
and  each  may  be  deemed  In  law  the  wr(mg.doer> 
Btate  V.  Cleaves,  GQ  Xe.  29^  Warner  v.  Ibmu,  W 
6  L  R.  A. 


He.  2S7;  Tobey  v.  Smith,  U  Ony,  88^  Oarletam  r. 
Haywood,  48  N.  H.  814. 

If  she  survives  him  the  suit  may  prooeed  against 
her  separately.  Smith  v.  Taylor.  11  Oa.  22;  Hawk  v. 
Hannan,  ft  BInn.  43. 

They  may  be  held  jointly  liable  for  a  tort  oom- 
mitted  by  her  in  his  abaenoe  If  done  at  his  Instiga- 
tion. Teatee  v.  Reed.  4  Blackf.  468;  Bosdcap  v. 
Slpe,  S  Onitt.  218;  Vine  v.  Saunders,  4  Bing.  K.  C. 
SO;  Keywoffth  V.  HHI,  8  Bam.  *  Aid.  MB;  Omir  V. 
Dennis,  Telv.  106: 2  Addison,  Testa.  lUUL 
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Z>iirf!Be.  CA.  •7'.,  ddivmdtlie<^)tDioii(d  the 
court: 

This  U  trespass  for  assault  and  battery, 
Inmtgbt  and  tried  In  tbe  court  of  common  pleas. 
The  defendants  were  husband  and  wife,  and 
were  declared  against  jointly.  Tbe  husband 
died,  and  his  death  was  suggested  of  record 
before  trial.  The  plaintiff  prosecuted  his  case 
afterwards  against  tbe  wife  alone,  and  recov- 
ered a  verdict  agaiust  her.  Bhe  then  moved  in 
urest  of  judgment,  on  tbe  ground  that  the  ac- 
tion had  abated  before  verdict  br  her  husband's 
death.  Tbe  court  snstained  the  motion,  and 
tbeplaintiff  excepted. 

We  think  the  court  erred.  The  action  is  in 
form  an  action  agalost  the  two,  for  assault  and 
battery  committ^  by  both  jointly.  We  think 
it  is  settled  by  the  preponderance  of  authority 
that  at  common  law  an  action  against  two  in 
tort,  as  in  trespass,  ejef^ment,  trover,  con- 
spiracy, and  the  like,  is  not  abated  by  the  death 
of  one  of  them,  but  may  be  prosecuted  against 
the  survivor,  each  being  answerable  in  tolido 
for  the  wrong.  1  Ck>m.  Dig.  125;  Bpenser  v. 
Earl  of  Rutland,  Telv.  208;  ffiil  v.  Tempett, 
Cro.  Eliz.  145;  Bennion  v.  Walton,  Id. 
Bigla/  v.  Lee,  Cro.  Jac.  356;  Sumner  t.  Tilet- 
ton,  i  Pick.  806;  Hendrxckam  t.  Eerbert,  88 
N.  J.  L.  396;  King  v.  BeU,  18  Neb.  409;  Treat 
T.  Dtoinel.  59  Me.  841. 

We  see  no  reason  why  the  rule  should  not 
apply  when  the  two  are  husband  and  wife.  It 
is  true  that  where  husband  and  wife  join  in 
committiog  a  tort  the  presumption  is  that  she 
acts  under  marital  coercion;  but  this  presump- 
tion is  prima  facie  only,  and  may  be  rebutted 
hj  proof  that  she  acted  of  ber  own  free  will. 
C^ley,  Torts,  116,  118;  Simmon*  v.  Brown,  5 
R.  I.  299;  Marshall  v.  Oaket,  Ql  He.  808; 
Handy  v.  Foley,  121  Mass.  SSS;  Oattin  v.  De- 
lany.  88  N.  T.  IW. 

It  is  also  true  that  a  married  woman  cannot 
be  sued  separately  from  her  husband  for  a  tort 
committed  by  Uiem  Jointly,  so  long  as  she  ts 
nnder  coverture;  but  this  Is  not  because  the 
tort  Is  joint,  but  because  the  law  requires  the 
Joinder  by  reason  of  the  coverture.  There  is 
nothing  to  prevent  her  being  sued  alone  for 
such  atort  ^ter  her  husband  dies,  tbe  same  as 
if  she  were  originally  discovert;  and,  this  being 
BO,  we  see  no  reason  why  a  suit  for  such  tort, 
begun  against  ber  and  her  husband,  should  not 
proceed  against  her  alone.  If  her  husband  dies 
during  its  pendency.  And  so  the  law  has  been 
laid  down. 

In  lUgley  v.  Lee,  Cro.  Jac.  866,  the  action 
was  ejectment  a^inst  husband  and  wife.  The 
hnsband  died  sifter  verdict;  and  the  questioo 
was  whether  the  acUon  should  alwte,  or  stand 
against  the  wife.  The  court  decided  tliat,  be- 
cause it  was  in  the  nature  of  an  action  of  tres- 
pass, and  the  wife  was  charged  for  ber  own 
fault,  the  judgment  should  Iw  entered  acraiost 
her  alone.  It  was  suggested  at  the  bar  that  the 
tort  was  really  conmiitted  by  the  wife  alooe, 
.the  husband  being  joined  in  the  action  for  con- 
formity. The  declaration  does  not  show  this; 
but.  If  it  did,  we  think  tbe  ruling  of  the  court 
below  wonld  nevertheleM  have  been  erroneous. 
Cooley,  Torts,  116;  Capel  v.  Fou>dl,  17  C.  B.  N. 
8.  744;  Ettitt  v.  Fort,  3  Dana,  287;  Douge  v. 
Pearce,  18  Ala.  127,  129. 

Mco^Hom  euttained. 
6L.R.A. 


Frauds  L.  OHEILLY,  Adnur.,  etc, 
e. 

N£W  YOBE  ft  N£W  ENGLAND  B.  CO. 

(..-.a  L— -> 

1*  An  actlaii  nsny  bo  maintained  In  one 

State  by  tbe  personal  representative  of  one  killed 
bf  the  nefrliffent  act  of  a  comnaon  carrier  in  an- 
other State  to  reoover  from  the  oanier  damages 
resulting  from  such  negllgeooe,  where  Oie  oanse 
of  action  Burrlves  to  the  personal  representative 
by  the  statutes  of  the  State  where  It  arose,  and  a 
similar  statute  exists  Id  tbe  State  where  the  suit 
is  brought. 

S.  nie  pendency  of  a  fbrmer  salt  for  the 

same  cause  of  action  Is  not  a  ground  for  the 
abatement  of  an  aotloD  unless  the  prior  and  sub- 
sequent actions  are  both  pending  In  tbe  same  Ju- 
risdiction. 

8.  A  statute  providing  tliat  when  ad- 
mlntetmUon  is  tftktm  In  the  State  where  It 
is  passed  upon  the  estate  of  a  nonresident  deoe- 
dent,  the  estate  found  there  Is  to  be  applied  there 
prlmorllf  to  the  payment  of  domestic  oieditovs, 
will  not  prevent  the  administrator  from  bring- 
ing suit  wherever  be  can  upon  a  cause  of  action 
which  accrued  in  auoh  State  to  his  Intestate  by 
reason  of  tbe  negligent  act  of  a  oommon  carrier 
"■"■'"g  personal  Injury  to  him. 

cDeoember  6, 1880.) 

ACTION  of  trespass  on  the  case  to  i-ecover 
damages  for  fatal  personal  injuries  to 

ftlaintiff's  intestate  caused  by  defendant's  al- 
eged  negligence.  On  demurrer  to  the  dec- 
laration, and  on  motion  for  leave  to  file  a  j^ea 
in  fabatement.  Motion  denied  and  demurrer 
overruled. 

The  case  sufficiently  appears  in  the  opinion. 

Meaera.  H.  Enmne  Belles,  Rlohvd  M. 
SaltenstaU  and  Frank  S.  Arnold  for  de- 
fendant, in  support  of  demurrer  and  motion. 

JTenra.  Kioholas  Van  Slyvk  and 
Charles  E.  Ghnvmn  for  the  plalnnfl,  eontra. 

Dnrfee*  Ch.  J.,  delivered  tbe  opinion  of 

the  court: 

Since  our  decision  given  in  this  case  at  a  for- 
mer term  [5  L.  R.  A.  364],  the  plaintiff  has 
amended  uie  first  count  in  bis  declaration  by 
alleging  therein  the  existence  of  a  MwaChn- 
setts  Statute  under  which  the  cause  of  action 
declared  on  survives  in  that  Commonwealth. 
The  defendant  demurs.  In  support  of  the  de- 
murrer it  is  argued  that  tbe  Statute  has  no  ex- 
traterritorial force,  and  therefore  cannot  make 
the  cause  of  action  survive,  so  that  suit  therein 
can  be  maintained  In  tbis  State;  that  in  fact  it 
is  not  the  original  action  which  is  made  to  sur- 
vive, but  a  new  action  is  created  in  place  of  it.  . 
The  Massachusetts  Statute  enacts  that,  "in  ad< 
dition  to'the  actions  which  survive  at  common 
law,  the  following  shall  also  survive,"  specify- 
ing actions  "of  tort  for  assault,  battery,  im- 
prisonment or  other  damage  to  the  person," 


Nom— LiabUtty  for  death  caused  by  iragllgeace, 
where  injuries  were  inflicted  beyond  tbe  state 
limits:  right  of  action  and  venue.  See  Usber  t. 
West  Jersey  R.  Co.  4  L,  R.  A.  £61,  not«. 

Statutory  action.  Cleveland  R.  Jf .  Co.  v.  Corrl- 
gan,  a  L.  B.  A.  886, 18  Ohlc  St.  288;  Louisville,  N.  A. 
ft  C.  B.  Oo.  v.  Bnok,  8  L.  B,  A.  BHUtete.  i 
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among  others.  Evidently  the  purpose  was  to 
put  tbe  actions  epedfled  on  a  fbotiog  in  respect 
■of  BorriTOTshlp  with  actions  that  surriTe  at 
•common  law,  and  we  see  no  reason  why  tbe 
purpose  should  not  have  effect.  If  the  action 
kept  alive  the  Statute  is  to  be  regarded  as 
utterly  new,  it  follows  logically  that  it  will  be 
•entitled  to  a  new  term  of  limitation  under  tiie 
Statute  of  LimitatioDS;  but  we  are  not  aware 
Ibat  thifl  has  ever  been  claimed.  But  whether 
the  ^ecc  of  the  Statute  be  to  create  a  new  ac- 
tion or  to  give  continuance  to  the  old,  the  re- 
sult for  the  purposes  of  this  case  is,  in  our 
-opinion,  tbe  same.  Of  course  a  cause  of  action 
-created  by  statute  may  be  purely  local,  or  it 
may  be  penal,  or,  if  simply  personal,  It  may  be 
too  peculiar  in  proceeding  or  character  for  en- 
forcement elsevtaere;  bnt  ordinarily  tbe  rale 
which  seems  to  us  to  be  the  better  established 
is  that  a  right  of  action  created  by  statute  in 
•one  State  may  be  prosecuted  in  anoUier,  when 
the  two  States  have  statutes  relating  to  the  sub- 
ject which  are  substantially  similar.  Cooley, 
Torts,  2d  ed.  *366;  Leonard  v.  Golumbia  Steam 
Nav.  Co.  84  N.  Y.  48;  Bebevoue  v.  Neto  York, 
L.E.AW.B.  O).  t»8N.Y.8?9,60  Am.  Bep. 
«8S;  Morrit  v.  Chieoffo,  R.1.AP.  B,  Oo.  65 
Iowa,  737,  54  Am.  Bep.  39;  Chicago,  St.  L.  d 
y.  0.  B.  Go.  V.  Doyle,  60  Miss.  977;  Burm  v. 
Qrand  Bapids  dk  1.  B.  Co.  118  Ind.  169,  12 
West.  Rep.  888;  Knight  v.  Weai  Jeraey  B.  Oo. 
108  Pa.  250;  MieatmH  P.  B.  Co.  v.  Leait,  24 
Neb.  848:  Herrick  v.  Minneapoiie  A  St.  L.  K 
Go.  81  Hinn.  11;  Seatt  v.  Seymour,  1  Hurlst.  & 
■C.  219. 

So  much  seems  to  be  due  from  one  State  to 
another  as  a  matter  of  comity,  which,  out  of 
regard  for  the  State's  honor  and  good  name, 
the  courts  of  a  State  are  bound  to  respect. 
There  are  courts  which  go  further  and  hold 
that  tile  action  is  maintainable  without  regard 
to  similarity  of  legislation  if  it  be  not  contrary 
to  tiie  law  or  policy  of  the  State  where  it  u 
brought.  Denniek  v.  CeTUralB.  Oo.  108  U.  B. 
11  [26  L.  ed.  489];  Stoeehman  v.  TareBauiedk 
J.  B.  Co.  15  Mo,  App.  508. 

The  more  guarded  rule  suffices  for  the  case 
at  bar,  since  our  Statute  of  Survivorship  relat- 
ing to  acllooB  like  this  is  substantiaUy  the  same 
as  tiiat  of  Ifouacbnaetts.  The  demurrer  Is 
overruled. 

The  defendant  makes  a  motion  for  leave  to 
file  a  plea  in  abatement  as  of  a  day  prior  to  tbe 
^ling  of  the  demurrer  to  the  amended  declara- 
tion. The  proposed  plea  acrompaoies  the  mo- 
tion and  alleges  two  causes  for  abatement. 
The  first  is  that  tbe  plaiotifF  on  December  IB, 
1888,  brou^t  an  action  against  the  defendant 
in  tbe  Superior  Court  for  the  Oonnty  of  Suffolk 
in  Massachusetts  for  the  same  cause  for  which 
the  action  here  was  brought.  Tbe  declaration, 
as  originally  filed  in  the  action  here,  was  de- 
clared lo  be  bad  on  demurrer  May  4, 1889,  and 
was  not  amended  so  as  lo  remedy  tbe  fault  un- 
til July  81,  1889.  It  Is  argued  that  tbe  Maasa- 
chuKtti  action  Is  the  prior  action  because  It 
was  brought  prior  to  the  amendment.  We  do 
not  conmer  It  material  to  decide  whether  it  is 
or  not,  since  it  is  well  settled  that  prior  pen- 
dency is  not  cause  for  abatement  unless  tbe 

ftrior'and  subsequent  actions  are  botbpending 
D  thesame  jurisdiction.   WeU  t.  ife(»n7idt,5 
<6L.B.A. 


La.  424,  36  Am.  Dec  191,  and  cases  dted  In 
note,  p.  105;  Hatch  v.  Spofford.  23  Conn.*  485. 
58  Am.  Dec.  488;  Smith  v.  Lathrop.  44  Fte.  828, 
84  Am.  Dec.  448  and  note;  White  v.  Whitman,  1 
Curt.  494,  496;  Botone  -T.Joy,  9  Jcdins.  73^; 
Waiah  V.  Durlein,  13  Johns.  90. 

Tbe  second  cause  alleged  is  that  October  9, 
1888,  tbe  pWntiff  applied  to  a  probate  court  of 
Massachusetts  to  be  appointed  administrator  lo 
that  State  on  tbe  estate  of  his  intestate,  and 
that  October  16, 1888,  he  was  so  appointed,  and 
that  his  appointment  Is  still  in  lorce;  th^  br 
the  Statute  Law  of  Massachusetts  when  ad- 
ministration is  taken  there  09  the  estate  of  a 
nonresident  decedent  the  estate  found  there  is 
to  be  applied  there  primarily  to  the  payment  of 
the  MaMacbusetts  creditors,  waA  that  imly  the 
reddoe  remaining  after  such  crediuna  axe  paid 
is  ^ther  to  be  sent  for  administration  to  the 
State  of  tbe  domicU  or  to  be  distributed  thue 
according  to  the  laws  of  tbe  State  of  the 
domicil.  Tbe  plaintiff's  intestate  was  an  in- 
habitant of  Rhode  Island.  The  defendant  con- 
tends that  the  cause  of  action  In  suit  here  ac- 
crued to  said  intestate  in  Massachusetts,  that  it 
is  a  Massachusetts  asset,  that  it  is  the  du^  of 
tbe  pl^ntiff  as  administrator  in  Massachusetts 
to  reduce  it  to  possession  there  for  disposition 
under  said  Statute  Law;  and  that,  having 

Eower  to  do  so,  he  has  no  right  to  prosecute 
is  action  in  this  State.  According  to  this  con- 
struction, if  a  foreign  administrator  takes  oat 
ancillary  administration  in  Massachusetts  for 
the  purpose  of  prosecuting  there  a  causettf  ac- 
tion wbicb  accrued  there  to  his  intestate,  be  has 
no  right  afterwards,  so  long  as  hecan  prosecute 
it  there  under  bis  appointment,  to  prosecute  it 
elsewhere,  even  in  tiie  State  of  the  decedent's 
domicil,  though  he  may  find  it  greatly  to  his 
convenience  to  do  so.  We  do  not  tbmk  that 
this  is  what  the  Massachusetts  Statute  means. 
It  is  "the  estate  found"  in  Massachusetts  that 
is  to  be  applied  primarily  to  the  payment  of 
the  Massachusetts  creditors,  and  it  does  not 
seem  to  us  that  a  chose  in  action  can  be  re- 
garded as  found  there  within  tbe  meaning  of 
Uie  Statute  so  long  as  it  may  be  reduced  to 
possession  elsewhere.  It  certainly  cannot  be 
apidted  to  the  payment  of  cmUtors  pnrsaant 
to  the  Massachusetts  Statute  so  long  as  it  la  un- 
reduced. In  other  words,  we  do  not  think  the 
Statute  can  be  regarded  as  intended  to  restrict 
or  as  resblcting  toe  right  of  the  principal  ad- 
ministrator to  recover  wherever  he  can  tbe  as- 
sets of  his  intestate,  but  only  to  establish  a 
rule  for  the  disposition  of  such  of  tiiem  as  are 
recovered  in  Massachusetts  by  the  administra- 
tor there  appointed.  Moreover,  the  Statute 
was  intended  for  the  benefit  of  Massachusetts 
creditors,  and  it  does  not  appear  tfaat  the  in- 
testate bad  any  such  creditors.  Tbe  Statute  re- 
ferred to  is  Mass.  Pub.  Stat.,  chap.  188,  §g  1-5. 

The  counsel  for  the  defendant  in  their  brief, 
referring  to  the  fact  that  tbe  plaintiff  has  be- 
sides his  action  In  Massachnsetts  bef<«e  men- 
tioned also  brought  an  action  there  to  recover 
for  the  death  of  his  intestate,  contend  that  botlt 
actions  are  not  maintainable.  We  find  noth- 
ing, however,  in  the  pleadings  on  which  such 
a  queetioo  can  be  raised. 

The  motion  ji  denied,  and  the  demurrer 
overruled. 
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IOWA  SUPREME  COUBT. 


E.  H.  DICKINSON,  Appt., 
«. 

John  EICHOBN. 

(....Iowa.—) 

▲  decree  fbr  an  li^Jiuietlon,  and  the  abate- 
ment uf  a  saloon  nuisance.  ot>talned  by  one  clti- 
■en  of  a  oountjr,  although  not  enforced.  Is  a  bar 
to  a  ault  for  the  same  purpose  Rgafawt  the  same 
defendant  by  another  otttaen  of  the  same  ooon^. 
In  the  aliBenoQ  of  anything  to  show  why  such  flnt 
decree  lenmlng  unenforced. 

(Oranovr  aitd  Beck,  JJ.,  dtemtt.) 
(October  29, 1889.) 

APPEAL  by  plaintlfl  from  a  Judgment  of  the 
District  Court  for  Dubuque  County  in  favor 
of  defendant  in  an  action  to  abate  a  salooD  Qui- 
saoce.  Afflrmed. 

Defendant,  among  other  defenses,  set  up  that 
there  was  an  existing  decree  in  favor  of  one 
Lundbeck  granting  blm  the  same  relief  which 
was  sought  in  this  action.   The  court  thereupon 


dismissed  the  petition  and  plaintiff  took  this 
appeal. 

Further  facts  appear  In  the  opinion. 

Mr.  S.  P.  Adama  for  appellant, 

Mestrt.  Fonke  ft  Lyon  and  HeOeMy  A 
O'Donnellt  for  appellee: 

When  plaintiff  obtained,  in  the  first  case,  an 
order  for  a  perpetual  injunction  a^nat  defend- 
ant, he  got  the  full  relief  which  under  the  law 
the  couit  can  give;  and  defendant  should  not 
be  further  harassed  by  other  suits  to  accom- 
plish the  same  end. 

8i^midt  V.  Zahenadorf,  80  Iowa,  498;  £!a»t 
Saginaw  Street  B.  Oo.  v.  WHdman,  68  Mich. 
286;  Idm'ngtton  v.  Gibbons,  4  Johns.  Oh.  571; 
State  T.  Layton,  25  Iowa,  198. 

Plaintiff  standBasarepresentativeof  the  pub- 
lic, and  while  he  is  prosecuting,  no  other  mem- 
ber of  that  public  can  institute  another  prose- 
cution for  the  same  cause  any  more  than  the 
public  prosecutor  could  maintain  two  indict- 
meots. 

Littleton  v.  FS'itx.  65  Iowa,  406;  State  v.  La^ 
ton,  eupra. 


NoTS.—AbaUmetU  of  aaioon  for  «ale  of  litpur. 

A  State  mar  declare  that  any  place  maintained 
for  the  Illegal  manufacture  and  sale  of  liquors  shall 
be  deemed  a  common  nuisance  and  be  abated,  and 
at  the  same  ttme  provide  for  the  Indictment  and 
trial  of  the  ofTender.  Uuflrler  v.  Kanssa,  U8  IT.  8. 
823  iSl  L.  ed.  205). 

An  Injunction  agralnst  selling  any  Intoxicating 
liquors  oo  "  part  of  lot  No.  2  "  In  a  certain  section, 
etc,  sufBciently  describes  the  real  estate  to  make 
the  party  guUty  of  contempt  for  disregarding  1^ 
and  the  mandate  will  be  violated  by  selling  on  any 
pert  of  that  lot.  Ver  Btraeten  v.  Lewis  (Iowa)  41 N. 
W.  Rep.  591. 

Where  a  bill  brought  to  abate  a  liquor  nuisance 
was  removed  to  the  circuit  court  on  the  ground 
that  the8tBtutes^ulder  wttich  the  proceedings  were 
had,  although  declared  valid  by  the  highest  court 
of  the  State,  were  In  violation  of  the  Civil  Righte 
Iaw  and  the  Federal  Constitution,  a  decree  remand- 
ing the  cause,  as  presenting  no  federal  question, 
was  affirmed  by  a  divided  court.  Schmidt  v.  Cobb, 
U9  U.  B.  286  (80  L.  ed.  821). 

Where  petitions  for  abatement  of  ouisanoes  kept 
ftn  violation  of  the  Prohibitory  Liquor  Law  contain 
the  neocaspry  averments,  and  no  answers  were  filed, 
the  averments  stand  admitted  (Code,  i  2712),  and  no 
evidence  is  neceeeary  to  entitle  plalatHTs  to  the  re- 
lief demanded.   Bloomer  v.  Glendy,  70  Iowa,  757. 


Place  fortaie  of  intoxieating  Wtpion,  a  nuitance. 

A  public  and  disorderly  liquor  and  store  house  In 
a  town,  in  and  about  which  dissolute  persons  are 
permitted,  for  lucre,  to  remain  at  night  and  In  the 
daytime.  drinUog,  tippling,  carousing,  swearing, 
hallooing,  eto,,  to  the  damage,  disturbance,  etc.  Is 
anuisaDoe.  State  v.Bertheol,6  Blaokf.474:  Bloom- 
hutr  V.  State,  8  Blackf.  SOS;  State  v.  Buckley,  S  Harr. 
(Det)  008. 

A  nuisance  Is  anything  which  worketh  hurt,  In- 
oonvenience  or  damage  to  another;  as,  if  one  does 
an  act,  In  itself  lawf  u  I,  which,  being  done  In  a  par- 
ticular place,  necessarily  tends  to  the  damage  of 
another^s  proper^.  It  ts  a  nulsanoe.  Coker  v.  Birge, 
S  Om.  4S6;  Nororosi  v.  Thorns,  111  He.  808, 

Disorderly  Inne.  gatolng-houeea,  and  the  Uke,  or- 
dinarily erected  In  such  places  as  aie  densely  popu- 
lated, or  much  frequented,  ore  pubUo  nulsanoes. 
Hackney  v-  State.  8  Ind.  m. 
8  L.  R  A.  46 


The  Legislature  has  the  power  to  declare  a  place 
wbere  intoxicating  Uquois  are  sold  in  violation  of 
law,  to  be  drank  on  the  premlsea,  a  ttnlauiea  Hc- 
Laughlin  v.  State.  46  Ind.  888. 

One  who  sold  at  his  farm  house  wine  of  his  own 
manufacture,  and  the  buyers  became  intoxicated 
thereon,  is  not  liable  to  conviction  under  the  Iowa 
Code  for  keepioga  nulsanoe.  Steto  v.  Dleffenbaoh, 
47  Iowa,  638. 

When  a  statute  pronounces  saloons  In  which  In- 
toxicating liquor  is  sold  nuisances,  and  provides 
that  they  may  be  shut  up  and  abated,  equity  will 
not  enjoin  their  malntenaoce.  State  V.  Crawford, 
S8  Kan.  726, 42  Am.  Rep.  182. 

A  distillery  is  not  enjoinable  ofi  a  nulsanoe,  when 
It  was  established  under  permit  from  the  authori- 
ties of  the  city,  and  Is  not  shown  to  be  conducted 
in  violation  of  any  police  regulations.  Lewis  r. 
Behan,  28  La.  Ann.  130. 

The  General  Statutes  Imposing  a  punishment  for 
maintaining  a  building  used  for  the  Illegal  sale  of 
liquors  being  repealed  by  a  later  statute,  no  punish- 
ment can  be  imposed  therefor  under  the  common 
law,  alttiough  declared  by  law  to  be  a  common  nul- 
sanoe. Com.  V.  HoDooougli,  18  Alien,  681;  Com.  v. 
Marshall,  11  Pick.  8S0. 

Without  reference  to  city  ordinances,  a  bouse  in 
which  unlawful  sales  of  liquor  are  habitually  made 
Is  on  Indictable  nuisance.  Meyer  r.  State,  41  N.  J. 
L.8. 

A  house  In  which  liquor  Is  Illegally  sold  baUtoal- 
ly  is  au  Indictable  nuisance,  although  there  is  a  dty 
ordinance  prescribing  penalties  for  such  sales,  an 
such  traffic  Is  forbidden  by  the  state  law  as  well  as 
by  the  olty  law.  Meyer  v.  State,  42  N.  J.  L.  145. 

A  pubtlo  saloon  at  which  persons  play  pool  and 
bagatelle,  sometimes  for  the  use  of  the  apparatus, 
sometimes  for  drinks,  is  a  nuisance  nnder  the  Code. 
People  V.  CuUer,  28  Hun,  465. 

No  order  to  shut  up  or  abate  the  plaoe  where 
llguoTS  are  sold,  under  the  Ohio  Act  of  May  1,  ISBI, 
can  rightfully  be  made,  unless  the  nuisance  oontin- 
uee  to  exist  at  the  time  such  order  is  made.  HUler 
V.  State,  8  Ohio  St.  476. 

Under  a  statute  which  deotared  "all  buildings, 
places  or  tenements  "  used  for  certain  enumerated 
purposes  to  be  "common  nulsanoee,**  maintaining 
a  grog-shop,  or  tlppllng-shop.  Is  wltbin  the  Statu teL 
State  V.  Towler.  18  R.  1. 601. 
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Oct., 


Rothrook,  3.,  delivered  tbe  opinion  of  the 

court: 

It  is  not  denied  by  the  appellHnt  that  tiie 
keeping  of  the  identical  saloon  was  enjoined  by 
a  decree  of  the  district  court,  entered  on  the 
4th  day  of  September,  1688.  and  that  said  de- 
cree is  still  in  full  force;  and  there  ia  neither 
allegation  nor  proof  tending  to  show  that  said 
decree  may  not  be  fully  enforced.  In  addi- 
tion to  this  state  of  the  record,  the  plaintiff  and 
tbe  defendant  entered  into  tbe  following  writ- 
ten stipulation  of  facts,  to  wit: 

"It  is  stipulated  that  heretofore,  to  wit,  in 
the  September  Term,  1885,  of  thiscourt,  a  suit 
was  commenced  in  tbe  name  of  J.  B.  Lund- 
beck  against  the  present  defendant ;  that  tbe  pe- 
tition was  filed  Angust  4,  1885;  that  the  ob- 
jects of  said  suit  and  the  present  one  are  tbe 
same,  to  wit,  the  suppression  of  tbe  aaie  of  in- 
toxicating liquors  upon  said  premises  as  a  sa- 
loon; that,  whilst  the  nominal  plaintiff  is  dif- 
ferent, tbe  suits  were  instituted  at  the  instance 
of  the  Citizens'  Law  and  Order  League  of  Du- 
buque, an  unincorporated  society,  whose  object 
was  the  suppression  of  the  saloons  of  Dubuque 
as  a  public  nuisance;  that  the  attorney  in  both 
suits  is  tbe  same,  and  that  no  one  is  personally 
leaponsible  for  attomey's  fees  in  said  suits,  said 
attorney  looklnj?  solely  to  what  may  be  ob- 
tained by  way  of  costs  m  said  suits  for  his  com- 
pensation: that  no  change  had  been  made  in 
the  business  of  said  defendant  from  tbe  time 
said  first  suit  commenced  down  to  the  time  of 
the  trial  of  tbe  present  action;  that  no  new  sa- 
loon had  been  established  upon  said  premises 
since  tbe  commencement  of  tbe  present  action; 
that  said  first  suit  was  tried  at  tbe  May  Terra, 
1868,  of  this  court,  and  decree  rendered  therein 
on  tbe  4th  day  of  September,  1888,  of  which  the 
following  is  a  copy:  'Decree  and  writ  of  in- 
junction as  prayed,  restraining  defendant  from 
maintaining  tbe  nuisance  described  in  plaintiffs 
petition,  and  restraining  tbe  use  of  the  build- 
ing deacribed  for  the  purposes  of  said  nnisanoc, 
and  that  said  nuisance  he  abated  in  themanner 
provided  by  law.  Judgment  against  defendant . 
for  costs,  including  attorney  fee  of  $85.  Exe- 
cution.' " 

The  foregoing  stipulation  of  facts  was  intro- 
duced in  eTidenoe  upon  the  trial.  Tbe  ques- 
tion for  determination  Is,  Can  this  second  ac- 
tion be  maintained  and  another  decree  entered 
for  precisely  the  same  thing?  that  is,  for  en- 
joining and  abating  the  samenuisance  wbicb'is 
already  enjoined  and  ordered  to  l»e  abated.  It 
is  to  be  observed  that  it  is  conceded  that  tbe 
former  decree  is  in  full  force,  and  no  reason  is 
stated  anywhere  in  the  record,  nor  even  sug- 
gested in  argument,  wby  it  bas  not  been  en-, 
forced.  If  a  showing  were  made  that  tbe  de- 
cree was  obtoined  by  collusion  with  the  defend- 
ant, for  the  purpose  of  allowing  It  to  remain 
without  enforcement,  and  that  tfte  same  is 
therefore  a  fraud  upon  tbe  court,  and  intended 
as  an  evasion  of  the  law,  there  mi^ht  be  t^ome 
ground  for  maintaining  this  action;  but  wc 
need  not  determine  that  question,  because  It  Is 
not  presented  in  this  record. 

Counsel  for  appellant  appear  to  be  of  opinion 
that  the  action  may  be  maintained  because  the 
time  alleped  in  tbe  petition  during  which  the 
nuisance  was  maintained  is  not  the  (^me  as  in 
tbe  first  action.  The  rule  invoked  has  no  ap- 
6  L.R.A. 


phcation  in  an  action  like  this.  If,  In  an  ac- 
tion to  recover  damages  for  a  nuisance,  the 
plaintiff  recovers  a  juogment,  and  that  defend- 
ant continues  to  maintain  the  nuisance,  succes- 
sive actions  may  be  maintained;  but  it  is  appa- 
rent that  in  this  class  of  actions  one  valid  in- 
junction is  as  effective  as  a  thousand  would  be. 

In  Licinggton  v.  Qibbone,  i  Johns.  Ch.  571 . 
it  was  held  that,  where  an  Injunction  has  been 
already  granted,  a  second  injunction  will  not 
l)e  granted  while  the  first  Is  in  force.  It  ia  true 
that  tbe  plaintiffs  in  .the  two  actions  are  not  tbe 
same,  bnt  it  is  etipulated  by  the  parties  that 
both  are  prosecuted  In  tbe  same  Interest,  and  the 
attorney  for  tbe  plaintiffs  in  both  of  the  actions 
is  the  same.  It  is  not  stipulated  that  the  at- 
torney was  tbe  same  in  botb  actions,  but  that  he 
is  now  the  attorney  In  botb.  It  is  therefore  a 
pertinent  inquiry.  Why  docs  be  not  order  pro- 
cess upon  the  decree  be  already  controls}  It 
is  to  be  remembered  that  these  are  not  actions 
for  private  nuisances.  Tbe  plaintiff,  as  a  citi- 
zen of  the  county,  stands  for  and  represents  tbe 
public.    Littleton  v.  Fritz,  65  Iowa,  488. 

If  the  claim  made  by  counsel  for  appellant 
should  be  sustained,  every  citizen  of  a  county 
might  maintain  an  action  for  an  injunction  at 
the  same  time,  and  each  demand  adecree  in  his 
action  enjoining  and  abating  the  same  liquor 
nuisance.  We  cannot  consent  to  establiah  a 
rule  which  might  lead  to  a  multiplicity  of  suits 
when  one  action  will  accomplish  tbe  same  re- 
sult. 

It  is  said  that  tbe  defendant  Is  a  persistent 
violator  of  tbe  law.  If  so.  the  decree  entered 
more  than  one  year  ago  should  have  been  en- 
forced instead  of  seeking  another  decree, 
which  will  be  of  no  more  binding  force  than 
the  first.  Because  a  defendant  is  a  criminal, 
is  no  reason  wby  the  plainest  principles  of  the 
law  of  former  adjudication  should  lie  disre- 
garded. 

Granger,  J.,  dissenting: 

I  am  unable  to  concur  In  the  conclusion  an- 
nounced In  the  majority  oplnloD.  I  think  the 
opinion  fairly  announces  the  question  to  be  de- 
termined in  tbecase,  wblcb  is:  Is  adecree  for 
an  injunction,  and  the  abatement  of  a  saloon 
nuisance,  obtained  by  a  citizen  of  a  county, 
which  is  not  enforced,  a  bar  to  a  suit  for  tbe 
same  purpose  by  another  citizen  of  the  counU^ 
for  tbe  abatement  of  the  same  nuisance?  To 
have  tbecase  well  in  mind  let  the  facts  be  again 
briefly  stated:  Lundbeck  obtained  a  decree  for 
an  injunction,  and  the  abatement  of  the  nui- 
sance in  question,  agaiuetthisdefendaot.  That 
decree,  so  far  as  the  record  discloses,  is  en- 
forceable, but  not  enforced,  and  tbe  record 
makes  no  showing  wby  it  Is  not  done.  The 
nuisance  sHH  continues.  The  tbeoiy  of  the  ma- 
jority opinion  is  that  Lundbeck,  In  obtaining 
the  decree,  acted  on  behalf  of  tbe  public,  and 
that  one  decree  or  injunction  is  as  good  as  a 
thousand.  I  readily  accede  to  the  proposition 
that,  as  a  general  rule,  a  judgment  ou  behalf 
of  a  party,  whether  obtained  by  himself,  or  an- 
other in  hia  interest,  is  a  bar  to  another  proceed- 
ing in  tbe  Interest  of  the  same  plaintiff  against 
the  same  defendant  for  tbe  same  purpose,  and 
for  the  reason  slated  in  tbe  majority  opinion, 
that  one  judgment  Is  as  "^eclive  aak  thou- 
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sand;"  and  if  that  statement  is  tniOj  as  applied 
to  this  class  of  cases,  then,  on  pnodple,  the 
holding  of  the  majority  in  tbis  case  is  right. 
The  case  of  Livingston  v.  Oibbona,  cited  from 
Johnson's  Chancery  Reports,  ia  only  as  to  in- 
dividual interests,  aad  the  rule  in  such  cases  is 
not  onestioDed. 

I  do  not  aoiept  the  statement  as  (o  the  effl- 
clenOT  of  a  judgment  as  correct,  when  applied 
to  tbu  class  of  cases,  and  reasons  will  ap- 
pear further  on  in  the  opinion.  To  a  logical 
determination  of  the  question,  I  think  vre  should 
first  look  to  the  law  authorizing  a  citizen  to 
maintain  such  a  suit,  and  in  its  construction  we 
should  recur  to  the  history  of  its  enactment, 
and  the  evil  which  It  seeks  to  remedy. 

For  many  years  the  enforcement  of  the  law 
against  the  sale  of  intoxicating  liquors  devolved, 
in  the  main,  upon  public  officials,  and  it  is  a 
matter  of  common  knowledge  that  in  parts  of 
the  Slate  the  law  stood  unenforced  because  of 
a  sentiment  against  the  law  and  its  enforce- 
ment. Orand  Juries  would  not  Indict,  even 
when  teatimony  before  them  was  conclusive; 
and  it  la  equally  true  that  petit  juries,  in  many 
cases  with  a  like  showing,  would  not  convict. 
It  was  to  meet  these  conditions,  and  avoid  the 
influence  of  such  a  sentiment,  that  a  change  in 
the  law  was  made.  A  necessity  was  apparent 
for  escaping  such  questionable  conduct  on  the 
parts  of  junes,  and  provide  a  means  by  which 
those  friendly  to  the  law,  even  if  in  a  minority, 
could  enforce  it  To  do  this  the  Legislature 
provided,  what  has  bfeen  regarded  as  an  extra- 
ordinary remedy,  that  any  citizen  of  a  county 
where  a  saloon  nuisance  existed  might  maintain 
a  suit  in  his  own  name  for  its  abatement,  and 
enjoin  its  further  continuance.  The  law  Is  that 
any  citizen  may  maint^  such  a  suit.  Now  I 
do  not  desire  to  place  any  strained  construction 
on  the  words  "any  citizen,"  for  I  can  ima|;ine 
cases  where  aright  or  privilege  might  be  given 
or  confided  to  "any  citizen  of  a  county,"  and. 
Id  the  very  nature  of  the  case,  the  right  or 
privilege  would  be  available  to  but  one,  who 
might  be  the  first  to  act  or  accept.  But,  unless 
thus  limited  by  circumstances,  the  rule  of  con- 
struction is  broader,  and  the  language  is  to  be 
ootistrued  in  its  ordinary  acceptation.  I  think 
no  reader  of  the  legislative  history  of  Iowa  will 
question  that  the  purpose  of  the  legisladon  In 
question  was  the  abatement  of  tlic  nuisance, 
and  that  the  door  for  prosecutions  was  to  be 
opened  sufficiently  wide  for  its  accomplish- 
ment. In  fact,  in  legislative  councils  the  query 
has  been.  What  character  of  a  law  will  prove 
efficient  to  close  the  saloon?  and  that  pur- 
pose has  been  the  guiding  star  of  legislation 
on  that  subject.  I  think  the  courts  should  be 
very  careful  in  construing  the  law  not  to  close 
the  very  door  which  the  Legislature  opened 
with  a  view  to  render  the  law  effective. . 

The  majority  opinion  holds,  in  effect,  that, 
under  the  providons  of  the  law,  ff  one  citizen 
of  a  connty  acts,  and  procures  a  judgment,  it 
stand3  as  a  bar  to  all  other  citizens  of  the  conn- 
ty  from  maintaining  a  suit  for  the  same  pur- 
pose, even  though  the  judgment  is  not  enforced. 
The  effect  of  such  a  holding  is  manifest  in  the 
case  at  bar.  Lundbeck  hasajudgment  which, 
for  reasons  unknown  to  us,  he  does  not  enforce. 
The  defendant  savs  he  Is  still  maintaining  the 
nuisance  in  violation  ofa  decree  for  injunction; 
8  L.RA.  ■ 


and  just  as  long  as  Lundbeck  will  permit  the 

judgment  to  stand  unenforced,  other  citizens 
of  Lbe  county,  and  the  public,  so  far  as  this 
remedy  is  concerned,  must  submit  to  the  prev- 
alence of  a  nuisance  in  their  midat. .  It  seems 
to  me  that  such  a  holding  is  plausible  ouly  be- 
cause the  saloon  nuisance  Is  one  that  Is  in  a 
measure  tolerable.  Let  us  suppose  that  a  sen- 
timent was  equally  favorable  to  the  maintain- 
ing of  distilleries  in  localities  where  the  stench 
from  decaying  substances  was  spreading  disease 
and  death  in  communities,  and,  with  lilte  difil- 
culties  for  their  suppression,  the  Legislature 
had  provided  the  same  laws  for  their  abate- 
ment, and  some  citizen  should  obtain  a  judg- 
ment for  their  abatement,  and  neglect  Its  en- 
forcement, would  it  then  tw  held  that  such  a 
judgment  must  stand  as  a  bar  to  other  proceed- 
ings of  a  like  character,  and  thus  jeopardize 
the  lives  and  health  of  the  people?  It  would, 
in  such  a  case,  be  plainly  understood  that  the 
Legislature  intended  to  invest  any  citizen  with 
the  right  to  see  that  the  lives  and  health  of  the 
people  were  protected  from  the  ravages  of  the 
nuisance,  and,  in  such  a  ease,  I  do  not  think 
the  word  "any"  would,  in  effect,  be  construed 
to  mean  the  one  who  might  first  assume  to  act. 
The  more  reasonable  construction  is  that,  as 
long  as  the  nuisance  exists,  any  citizen  has  the 
right  to  employ  the  means  devoted  by  the  law 
for  its  abatement,  and,  in  my  judgment,  suits 
may  be  Instituted  and  multiplied  till  the  result 
is  accomplished.  The  saloon  In  contemplation 
of  law  is  as  veritable  a  nuisance  as  a  slaughter- 
house or  distillery,  so  situated  as  to  be  danger- 
ous to  the  health  orenjoymentof  acommunity. 

In  cases  of  obstructions  to  highways,  or  other 
nuisances,  any  person  having  an  interest  dis- 
tinct from  that  of  the  public  may  maintain  a 
suit  for  its  abatement;  and  In  such  a  case  as 
many  persons  as  are  thus  affected  may  main- 
tain a  suit  for  the  same  purpose,  and  it  would 
not  be  contended  in  such  a  case  that  a  suit  by 
one  would  bar  the  others.  One  judgment  for 
abatement  enforced  in  such  a  case  would  be  as 
effective  as  a  thousand,  and  the  same  would  be 
true  of  one  not  enforced.  But  a  judgment  not 
enforced  at  the  suitof  one  would  notbeasgood 
as  one  at  the  suit  of  another  that  would  be  en- 
forced: and  hence  any  pei^n  whose  interest  Is 
Bucb  that  he  may  maintain  a  suit  is  not  de- 
prived of  that  right  except  upon  one  plea,  and 
that  is  the  abatement  of  the  nuisance.  I  know 
it  can  be  said  that  in  such  cases  the  plaintiffs 
have  a  personal  interest  distinct  from  the  pub- 
lic, which  is  the  basis  of  the  right  of  each  to 
sue;  but  if  the  Statute  should  remove  that  re- 
quirement as  to  the  distinctive  interest,  and 
leave  the  right  to  any  citizen  to  sue  for  the 
abatement,  7s  there  any  reasoning  upon  which 
it  can  be  said  that  a  suit  by  one  of  those,  who 
might  be  especially  interested,  would  bar  the 
right  of  another  to  sue  f  Now  I  think  the  Stat- 
ute in  these  nuisance  cases  dmply  removes  the 
requirement  as  to  a  dlstinctlTe  mterest,  and  as- 
sumes an  interest  oo  the  part  of  any  citizen  of 
a  oounty,  in  the  Interest  of  his  own  and  the 
public  welfare,  to  maintain  such  a  suit.  I  ve- 
gard  the  law  as  on  invitation  to  such  persons 
to  aid  the  public  in  the  enforcement  of  the  law, 
and  I  do  not  think  the  invitation  ceases  merely 
because  one  makes  the  attempt  and  fails,  from 
neglect  or  for  any  other  cause.  r^^^^\^ 
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I  know  of  no  holding  that  any  other  person 
has  such  an  interest  in  such  judgments  that 
tbev  can  control  them  as  against  the  plaintiff. 
It  nas  been  held  tliat  another  citizen  of  the 
county  has  not  such  an  interest  as  will  permit 
him  to  intervene  in  this  class  of  cases,  because 
he  baa  not  that  private  interest  therein  that  is 
contemplated  by  the  Statute  governing  inter- 
ventions.   Conley  v.  Zerber,  7Clowa,  (W9. 

If  this  is  true  what  is  there  to  prevent  one 
friendly  to  continuingthe  saloon  from  bringing 
the  suit,  and,  with  the  right  to  control  it,  leave 
a  judgineDt  as  a  shield  to  the  violator  of  the 
law?  I  know  the  majorit;  opiDlon  Is  guarded 
by  a  statement  that,  if  a  sbowlug  were  made 
of  collosioD  with  the  defendant  to  defraud  the 
court,  there  might  he  some  ground  for  main- 
taining the  action.  But  why  devolve  the  bur- 
den of  such  a  showing  on  the  plaintiff  in  this 
suitf  He  knows  of  the  Lundbeck  judgment. 
He  knows  it  stands  unenforced,  and  that  tbia 
nuisance  continues.  In  fewer  words,  he  knows 
that  the  law  and  the  judgment  of  the  court  is 
In  fact  evaded.  What  better  prima  facie  show- 
ing of  a  fraud  on  tbe  court  should  be  required? 
ItiB  an  express  provision  of  the  law  on  this 
subject  that  courts  shall  so  construe  it  as  to 

Erevent  evasion,  and  to  my  mind  the  case  at 
ar  calls  loudly  for  the  application  of  tbe  rule. 
To  the  point  that  one  decree  is  as  effective 
as  a  thousand,  I  can  only  aay  that  it  assumes 
that,  because  one  plaintiff  refuses,  or,  for  some 
cause,  neglects,  the  enforcement  of  his  judg- 
ment, others  will  do  tbe  same.  Such  an  infer- 
ence does  not  necessarily  follow.  I  have  no 
reason  for  saying  or  believing  that  the  plaintiff 
in  this  suit  will  rail  of  his  duty  because  others 


have;  and,  if  he  does,  the  door  should  be  kept 
open  for  the  citizen  equal  to  the  emergency. 

It  is  said  in  the  majority  opinion  that  tbe  at- 
torney Id  this  case  is  also  attorney  in  the  LuTid- 
beck  t'aae,  and  submits  a  query  why  he  docs 
not  order  process  upon  tbe  decree  be  already 
controls.  There  is  nothing  in  tbe  record  from 
which  we  should  infer  that  the  attorney  con- 
trols the  actions  of  bis  client  in  this  matter, 
and,  if  he  does  in  that  case,  it  by  no  means  fol- 
lows that  he  can  in  this.  The  argument  of  the 
case  on  tbe  part  of  the  defendant  makes  no 
reference  whatever  to  bad  faith  or  neglect  on 
the  part  of  the  attorney,  and  my  obaemtionis 
much  at  fault  If  the  parties  In  these  cases,  as  in 
others,  leave  unsaid  any  truths  that  will  avail 
their  cause.  The  arguments  of  the  case  present 
but  a  single  fact  in  support  of  this  defense,  and 
that  is  that  the  Lundbeck  judgment,  without 
regard  to  misconduct  or  fraud,  Is  a  legal  defense. 

I  allacb  importance  to  the  fact  that  in  this 
case  the  defendant  stands  before  the  court  a 
confessed  violator  of  the  law,  and  of  a  decree 
of  the  court  which  he  is  legally  bound  to  re- 
spect. He  seems  to  understand  that  be  can 
disregard  tbe  present  decree  with  impunity, 
and  asks  that  it  be  made  s  barrier  aKainst  other 
interference.  To  my  mind  the  situation  plain- 
ly illustrates  tbe  effect  of  the  rule  announced 
in  the  majority  oi^nlon. 

The  equities  «  the  case  demand  a  rate  more 
in  harmony  with  tbe  enforcement  of  the  law 
and  the  protection  of  the  public  against  such 
wrongs,   I  would  reverse  tbe  judgment. 

Mr.  Jvstice  Beck  concurs  in  tha  dissent. 

Petition  for  rehearing  overruled' Febniaty 
18,  1890. 
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Where  one  bank  accepts  and  caahea  a 

check  drawn  on  a  bank  Id  aaotber  county,  to 
which  the  signatures  of  the  drawer  and  payee 
have  both  been  forgred.  without  either  requirlnir 
Identification  of  the  parties  to  whom  payment  Is 
made  or  taking  steps  to  preserve  any  evidence  of 
their  Identity,  tbe  bank  on  whtob  It  was  drawn 
and  by  which  it  Is  paid  upon  Its  transmtsslon 
thereto  by  the  former  bank  can,  upon  dtscoverlng 
the  forgery,  recover  bock  the  amount  ao  paid. 

(Dooember  Klf  USD;) 


APPEAL  by  complainant  from  a  decree  of 
the   Chancery  Court  for  Montgomery 
County  in  favor  of  defendant  in  an  action  to 
recover  back  the  amount  paid  upon  a  forged 
check.  Reversed. 
Tbe  facts  f  ullr  appear  in  the  opinion. 
Jfesgrs.  Stark  A  Stark,  for  appellant: 
The  Franklin  Bank,  having  lost  no  right  to 
proceed  against  the  party  from  whom  It  ob- 
tained the  check,  is  bouDd  to  refund  the  amoant 
to  the  People's  Bank. 

Cbitty,  Bills,  I8th  Am.  ed.  4S1,  485;  3  Par- 
sons, Notes  and  Bills,  80;  2  Daniel,  Neg.  Inst. 
§  1655;  National  Bank  v.  Bangs,  106  Mass.  441; 
mu  V.  Ohio  L.  Int.  &  T.  Go.  i  Ohio  St.  688; 
irw'nff  Bank  v.  Wetherald,  86  N.  Y.  835. 

The  Franklin  Bank  is  liable  upon  its  guar- 
anty of  the  genuineness  of  the  inaorsement  of 
Mor^,  implied  in  its  indcmement  of  the 


Nora.— BonltlniK  oblf potlotu  o/  banker. 

A  bank  is  bound  to  know  tbe  Blgnature  of  a 
depositor  who  draws  a  check  upon  It ;  and  It  has 
been  said  that  the  bank  "  to  even  more  bound  "  to 
know  such  depociltor'a  handwriting  than  a  drawee 
Is  bound  to  know  a  drawer's.  Smith  v.  Mercer,  8 
Taunt.  76 ;  Daniel.  Neg.  Inst.  066. 

But  it  to  not  bound  to  know  more  than  the  signa- 
ture of  tbe  drawer  of  tbe  ofaeok ;  to  require  Uds 

6L.K  A. 


would  greatly  embarrass  commercial  transactlonf . 
Redlngton  v.  Woods,  46  Col.  408. 

A  bank  mnst  know  its  customer's  signature,  and 
if  It  pays  out  money  on  a  forged  check  It  cannot 
recover  back  the  amount  tram  the  party  to  whom 
it  was  paid.  Levy  v.  Dank  of  D.  S.  4  IT.  S.  4  Dall. 
2U  (1  L.  ed.  814) ;  Bank  of  C.  8.  v.  Bank  of  Os.  M  U. 
S.  10  Wheat.  383  (8  L.  ed.  8S4}.  See  Atlanta  Nat- 
^^Qk  V.  Barte.  2  L.  B.  A.  90, 81  Oa.  B«7. 
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Canal  Bank  v.  Bank  of  Albany.  1  Hill,  287; 
National  Bank  y.  Bange,  106  yiaas.  441;  Oravea 
V.  American  Exdi.  Bank,  17  N,  Y.  205;  Morgan 
V.  State  Bank.  11  Ji(.Y.4M  ;  VanbtUxr  v.  Bank 

Louinana,  14  La.  Ann.  486;  TaXbat  y.  Bank 
of  BoduaUr,  1  Hill,  200. 

The  Fianklin  Bank  was  neEligeDt  in  taking 
nid  dieck,  and  cannot  tetam  tbe  money  of 
complainant  received  thereon. 

EUis  V.  Ohio  L.  Ins.  tfe  T.  Co.  4  Ohio  Bt.  652; 
National  Bank  v.  Bangs,  supra;  Wilkinson  v. 
Johnston,  8  Barn.  &  C.  429;  Bolles,  Banks, 
pi9d,  207;  Lead.  Cases  Bills  of  Excb.andProm. 
Notes-,  Canal  Bank  Y.  Bank  cf  Albans,  supra; 
Bankitf  Commerce  v.  Union  Bank.  8  N.  T.  280; 
PaisoDs,  Notes  and  Bills,  18th  Am.  ed.  80. 

Memn.  Loeeh  A  Savage  for  appellee. 

Folkes*  J.,  delivered  the  opinion  of  tbe 
court: 

YotUK  was  a  depositor  of  the  complainant 
Bank.  His  name  was  forged  to  a  check  drawn 
on  the  complainant,  payable  to  the  order  of  one 
Morgan.  Morgan's  name  was  also  forged  as  an 
indorser  on  the  check.  This  check,  with  the 
forged  name  of  Young,  the  maker,  and  of 
Morgan,  the  indorser,  was  presented  to  tbe  de- 
fendant, the  Franklin  Bank,  and  was  cashed, 
or  purchased  by  the  defendant,  and  trans- 
mitted, afto:  indorsement,  by  the  defendant  to 
tbe  com^alnant  Bonk  by  mail.  The  com- 
plainant Bank  had  and  kept  an  account  with 
the  defendant  Bank,  and  upon  the'receipt  of  the 
cbeck  passed  the  amount  thereof  to  the  credit 
of  the  defendant  Bank.  The  complainant 
Bank  was  located  and  did  business  at  Spring- 
field, in  tbe  County  of  Robertson;  the  defendant 
Bank  was  located  and  did  business  at  Clarks- 
ville,  in  Montgomery  County.  Tbe  check 
which  had  been  received  by  tbe  complainant 
Bank  and  passed  to  the  credit  of  defendant 
Bank,  as  above  stated,  on  December  8,  1888. 
was  ascertained  nineteen  days  thereafter  to  be  a 
foreery,  this  discoveiy  being  made  by  tbe  de- 
porator.  Young,  when  he  came  to  examine  bis 
peas-book,  loipther  with  the  checks  returned 
therewith.  Ttiereupon  tbe  compltunant  Bank 
canceled  tbe  charge  against  Young,  tbe  de- 
positor, and  at  once  notified  the  defendant  Bank 
of  the  forgery,  and  demanded  that  the  same  be 
made  good  by  the  defendant  Bank.  Upon  re- 
fusal, complainant  filed  tbia  bill  to  recover  the 
amount  of  the  check,  as  having  been  paid  by  it 
through  mistake  upon  the  forged  cbecK,  charg- 
ing in  the  bill  tbe  facts  above  stated,  and  also 
tbe  further  fact  that  when  presented  tbe  check 
bore  the  indorsement  of  the  defendant  Bank, 
and  that  upon  tbe  faith  of  such  indorsement  the 
complainant's  teller  accepted  the  check,  and 
gave  credit  to  the  defendant  Bank,  with  less 
careful  scrutiny  of  the  genuineness  of  the 
drawer's  signature,  t>y  reason  of  the  confidence 
reposed  in  uie  genuineness  of  the  paper,  as  evi- 
denced by  the  indorsement  of  the  defendant 
Bonk.  Tbe  defendant  answered  the  bill,  ad- 
mitting that  It  had  received  aud  cashed  the 
cbeck  as  charged,  and  stating  that  it  was  unable 
to  furnish  tbe  names  of  the  party  or  parties  by 
whom  the  cbeck  had  been  presented,  and  to 
whom  it  bad  been  paid  by  it,  but  presumed  that 
ft  had  required  identification;  but  of  this  thev 
do  not  remember.  Tbe  allegations  of  the  bill 
were  sustained  the  proof;  out  thediancellor, 
6  L.  R.  A. 


being  of  opinion  that  the  plaintiff  should,  at  its 
peril,  know  tbe  genuineness  of  the  signature 
of  its  depositor,  refused  tbe  relief  prayed  for, 
and  dismissed  complainant's  bill,  from  which 
complainant  has  appealed,  aasimiing  errors. 

Tbe  general  rule  undoubt^y  is  that  the 
bank  has,  at  its  peril,  to  know  the  genuineness 
of  tbe  signature  of  its  depositor;  and  if  it  pays 
a  forged  check,  the  loss  must  fall  upon  the 
bank,  and  not  u^n  thedepositor,  except  in  cases 
where  the  negligence  of  tbe  depositor  has  in- 
duced or  brought  about  the  payment  by  the 
bank.  This  duty  with  reference  to  the  hank 
may  be  said  to  be  an  exception  to  the  general 
rule  that  money  paid  by  mistake  can  be  recov- 
ered, and  to  the  general  statementVf  another 
equally  well-settled  rule,  that  payment  of  a 
forged  paper  conveys  no  title;  for  it  is  well  set- 
tled that  tbe  deposit  of  a  forged  bill  or  base 
coin  created  no  indebtedness,  although  credited 
to  the  depositor's  account,  for  the  reason  that 
payment  in  such  material  could  not  discharge 
a  debt,  aud  cannot  create  one.  Tbe  bank  Is 
not  only  responsible  to  tbe  depositor  where  the 
cbeck.  with  tbe  depositor's  signature  forged,  is 
paid  by  the  bank,  except  where  tbe  depositor 
has  been  guilty  of  negligence  sufficient  to  mis- 
lead tbe  bank,  but  the  bank  is  precluded  from 
recovering  from  a  party  to  whom  the  for^d 
check  has  been  paid,  where  snch  parly,  bemg 
without  fauh,  would  be  prejudiced  by  being 
required  to  refund  to  the  bank,  upon  whom 
rests  the  duty  of  determining  tbe  genuineness 
of  tbe  depositor's  signature.  Notwithstanding 
some  confiict  of  authority  upon  the  subject,  a 
careful  investigation  of  the  adjudged  cases  and 
the  text-books  leads  us  to  tbe  conclusion  that 
the  bank  can  recover  of  a  party  to  whom  pay- 
ment is  made  on  a  for^d  check,  indorsed  by 
tbe  party  to  whom  paid,  where  tbe  party  to 
whom  paid  has  been  guilty  of  negligence  in 
receiving  and  indorsing  the  check;  for,  notwith- 
standing the  negligence  to  some  degree  that 
the  paymg  bank  has  been  guilty  of  in  paying 
the  forged  cbeck  without  deteclmg  tbe  forgery 
of  its  depositoi^s  signature,  it  often  happens,  or 
may  happen,  that  tbe  party  to  whom  pavment 
is  made  has  been  guilty  of  the  first  negligence 
in  purchasing  and  indorsing  tbe  forged  paper. 
The  bank  upon  whom  tbe  cbeck  is  drawn,  in 
tbe  practical  administration  of  banking  busi- 
ness, may  well  be  lulled  to  a  less  careful  scru- 
tiny of  Its  depositor's  signature  of  a  check, 
where  tbe  same  is  Indorsed  by  another  bank 
with  which  it  is  in  correspondence  or  inter- 
change of  business,  than  it  would  exercise  in 
accepting  and  paying  tbe  same  check,  not  so 
indorsed,  to  a  stranger.  The  indorsement  of 
the  check  by  the  payee  may  be  said  ordinarily 
to  be  a  guaranty  of  tbe  genuineness  of  the  in- 
dorsements theretofore  on  tbe  paper,  and  also 
of  the  genuineness  of  the  drawers  signature, 
subject,  perhaps,  to  some  exception  in  particu- 
lar cases,  as,  for  instance,  where  the  indorse- 
ment is  made  after  tbe  genuineness  of  the  pre- 
ceding signature  has  been  approved  by  the 
paying  bank. 

Applying  these  principles  to  the  case  at  bar, 
we  are  of  opinion,  and  so  adjudge,  that  tbe  first 
fault  was  with  the  defendant  Bank.  TblsBank 
accepted  and  cashed  a  cbeck  drawn  on  a  Bank 
in  another  county  to  which  tbe  name  of  the 
drawer  and  tbe  payee  bad  both  be^orged,  and , 
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80  far  as  the  record  discloses,  without  requiririR 
any  identification  of  the  parties  to  whom  suen 
payment  vas  ipade;  certainly  without  preserv- 
ing any  evidence  of  the  identity  of  such  parties 
for  tbe  benefit  of  itself  or  of  others  who  might 
be  injured  by  such  forgery.  Tbe  complainant 
Bank,  upou  recciTing  saca check  in  due  course 
of  mail  for  deposit  to  tbe  credit  of  defendant, 
might  well  rely  upon  the  exercise  of  due  pru- 
dence and  diligence  on  tbe  part  of  its  depositor, 
the  defendant  Bank,  and  might  well  regard 
the  latter'a  indorsement  of  the  check  as  signifi- 
cant of  the  fact  that  such  prudence  had  been 
exercised,  and,  if  not,  that  tbe  indorsement 
would  stand  as  a  guaranty  to  tbe  paying  Bank 
from  loss  llfat  might  otherwise  fall  upon  it  by 
reason  of  its  passing  tbe  amount  of  the  check 
to  tbe  credit  of  such  indorser.  Such  would 
not  only  seem  to  be  sound  in  theory,  and  sup- 
ported by  authority,  but  is  in  accordance  with 
the  proof  In  this  case;  and  it  is  a  matter  of  such 
general  informatloD  that  perhaps  the  court 
migfai  be  warranted  in  taking  judicial  knowl- 
edge of  it,  that,  in  dealings  between  banks,  and 
especially  with  reference  to  clearings  and  clear- 
ing-houses, banks  willadjustand  pay  differences 
between  each  other,  or  between  themselves  and 
the  cleariDg-bouse,  upon  tbe  faith  of  the  in- 
doEsemeut  by  other  banks  of  tbe  checks  in- 
volTfd  in  su^  settlement,  before  they  examine 
the  signature  of  the  check  involved  or  embraced 
in  the  settlement,  relyiogonsucb  indorsements 
as  protecting  them  in  such  payment,  should  a 
subsequent  and  more  careful  scrutiny  of  the  sig- 
natures disclose  forgeries  in  the  making  and 
indorsing  of  tbe  checks  so  paid. 

Mr.  Ijttniel.  in  hts  work  on  Negotiable  Iq- 
stTuments,  after  discussing  and  ciTtirising  tbe 
cases  that  are  suppcwed  to  hold  a  bank  liable 
at  all  hazard,  and  to  tbe  last  extremity,  where 
it  pays  tbe  check  with  tbe  signature  of  its  de- 
positor forged,  lays  down  tbe  rule  substantial- 
ly as  we  have  stated  it.  '  2  Daniel,  Neg,  Inst. 
§g  1656,  1^7,  with  cases  cited  in  the  notes. 

And  the  rule  is  staled  by  the  learned  con- 
tribntor  to  tbe  article  on  t/btwi  Ofieekt  in  8 
Am.  &  Eng.  Cyclop.  Law,  £S8,  as  follows: 
"Where,  however,  the  loss  baa  been  traced  to 
the  fault  or  negligence  of  the  drawer  or  holder, 
it  will  be  fixed  upon  him."  See  cases  cited  in 
nofe  1.  And  on  page  325  of  3  Am.  &  Eng. 
Cyclop.  Law  it  is  said:  "Also  tbe  holder  by 
indorsing  a  check  warrants  the  genuinenea&of 
all  prior  indorsements."  See  notel,  citing  nu- 
merous cases,  among  which  Is  tbe  case  of  Har 
tU  v.  Bradley,  7  Yerg.  810,  where  Jvdge  Qreen 
lays  down  the  doctrine  as  to  tbe  efTect  of  an 
indorsement  io  gUHranteeiog  tbe  genuineness 
of  prior  indorsements,  in  the  language  as  quot- 
ed. It  is  true  that  in  tbe  Tennessee  case  the 
language  was  used  with  reference  to  a  note, 
ana  not  a  check,  and  such  may  also  be  the 
f»se  with  other  of  the  authorities  died  in  said 
note  which  we  have  not  examined. 

Kow,  while  we  concede  there  is  quite  a  dif- 
ference between  this  rule,  as  applicable  to  in- 
dorsers  on  commercial  paper,  and  as  applied  to 
checks,  so  far  as  the  liability  of  tbe  drawer  is 
concerned,  yet  we  see  no  reason  why  the  tmnk 
should  not  have  the  benefit  of  snob  rule  where 
tbe  indoisement  is  made  under  circumstances 
which  establish  or  impute  negligence  to  tbe  in- 
dorser.  The  case  of  J^ery  v.  Bank  U.  S.A 
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U.  S.  4  Call.  284  [1  L.  ed.  814],  and  Bank  ef  U. 
S.  V.  Bank  of  Georgia,  28  U.  S.  10  Wheat.  883 
[6  L.  ed.  884],  are  relied  on  as  authority  for  ibs 
judgment  of  the  chancellor  in  the  case  at  bar. 
The  facts  of  the  case  in  4  Dalhu  are  so  briefly 
stated  as  to  leave  us  uninformed  as  to  the  man- 
ner in  which  the  questioa  was  presented.  Tbe 
case  of  Bank  of  U.  8.  v.  Bank  of  Georgia,  38 
U.  8.  10  Wheat.  888  [6  L.  ed.  384],  was  where 
a  forgery  was  by  raising  the  notes  of  the  de- 
fendant bank.  Tbe  notes,  coming  in  due 
course  to  the  United  States  Bank,  were  pre- 
sented to  the  Bank  of  Georgia,  and  passed  to 
the  credit  of  the  United  States  Bank.  Nine- 
teen days  thraeafter  the  forgery  was  diacor- 
ered  and  notice  given.  Upon  refnaal  of  tbe 
United  States  Bank  to  make  good  the  loss,  tbe 
credit  was,  by  tbe  Qeorgia  Bank,  withdrawn 
from  tbe  account,  and  the  United  States  Bank 
brought  suit  for  money  had  and  received.  It 
was  neld  that  the  {ualntiif  could  recorer. 
While  the  reasoning  of  the  learned  judge,  and 
much  of  the  argument,  tends  to  sustain  tbe  con- 
tention  of  the  defendant  bore,  still  tbe  court 
put  its  judgment  in  that  case  distinctly  upon 
the  ground  that  tbe  defendants  were  bound  to 
know  their  own  notes,  and,  having  received 
them  without  objection,  they  cannot  recall 
their  assent. 

While  these  two  cases  are  criticised  1^  Mr. 
Daniel  as  unsonnd,  that  criticism,  so  far  as  the 
latter  case  is  concerned,  may  be  well  f»>nflned 
to  tbe  argument  Mutalned  in  the  opinion;  ttx 
tbe  point  decided  is  in  no  manner  hostile,  as 
we  understand  it,  to  tbe  principle  announced 
by  Mr  Daniel,  and  adopted  by  us  in  the  dispo- 
8itk>n  of  the  case  at  bar:  for  there  is  notbing  to 
show  that  there  had  been  any  negligence  on 
the  part  of  tbe  United  States  ^nk  in  recelvinjr 
the  notes  of  tbe  Georgia  Bank;  and  we  can  weD 
understand  bow  there  could  and  ought  to  be  a 
higher  obligation  upon  the  bank  to  show  tbe 
genuineness  of  its  notes  of  issue,  passing  cur- 
rent as  money,  than  rests  upon  it  to  know  the 
sigoatnre  of  the  depositor,  on  a  check  indorsed 
by  a  solventcorTBspondent.  But,  putting  them 
both  on  the  same  footing,  there  Is  wuiung  in 
the  report  of  tbe  case  In  10  Wheaton  any  evi- 
dence  of  negligence  on  the  part  of  the  United 
States  Bank. 

Tbe  views  we  have  expressed,  and  the  prin- 
ciple upon  which  we  reverse  the  chancellor, 
and  award  judgment  here  for  the  complainant, 
are  not  only  sustained  by  Mr.  Daniel,  but  also 
by  Mr.  ('bitty,  Mr.  persons  and  Mr.  Bolles, 
who  fortify  their  conclusions  by  ample  authori- 
ty. See  Chitty,  Bills,  18tb  Am.  ed.  *481,  485; 
2  Parsons,  Notes  and  Bills,  80;  Bolles.  Banks. 
S  189;  Hardy  v.  Gfiesapfake  Bank,  51  Md.  585; 
Leather  Manvfaeturen  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  112  129  L.  ed.  811,  8171;  fiUw  v. 
Ohio  L.  Ina.  A  T.  6!?.  40hloSt.  638;  McSUnt» 
T.  SoutJiem  Bank,  14  La.  Ann.  403;  SatUmiU 
Bank  v.  Bnnga,  106  Mass.  441;  ^mvant  v.  San 
Antonio  Nat.  Bank,  68  Tex.  610;  Fir^Nai. 
Bank  v.  Richer,  71  III.  439. 

It  results,  therefore,  that  tJu  decree  of  th* 
eltancellor  mutt  be  rereraed,  and  judgment  ren- 
dered here  for  ^  amount  the  cAerk,  m'M  in- 
terett  and  rout. 

Snodfp^ass,  J.,  dissenting: 

I  concur  in  tbe  result  reached  on  acceuut  of 
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the  negligcDce  of  tbe  ipdoraing  Bank;  but  I  do 
not  agree  to  what  may  be  implied  from  tbe  ar- 
gument of  tbe  opinion,  that  this  Baok  would 
have  been  liable  bad  it  oot  been  Degligect,  but 
had  taken  the  check  from  a  known  and  good- 
faith  indorser.  This  is  the  point  determloed 
Id  the  case  in  4  Dallas,  referred  to.  I  am  of 
opfnfon  that  the  view  is  a  sound  one.  As  be- 
tween itself  and  good-faith  indoreers,  tbe  pay- 
ing bank  should  be  the  place  of  final  settle- 
ment, where  all  prior  mistakes  and  forgeries 
should  be  corrected,  and,  if  not  then  corrected, 
tbe  action  of  acceptance  and  payment  shoidd 
be  treated  as  final.  There  must  be  a  time  and 
place  to  adjust  and  end  these  things  as  to  inno- 
cent indoraers,  and,  if  the  paying  bank  and 
date  of  payment  are  not  that  time  and  place,  I 
do  not  see  what  can  be  or  should  be.  Certain- 
ly there  are  no  better  or  more  appropriate  ones. 
It  is  the  last  time  and  last  place  tbe  check  is 
presented.  It  is  to  the  paying  bank,  after  it 
has  gone  through  every  band  it  can,  when  all 
opportunity  for  mistake  and  forgery  ia  over. 
It  18  to  tbe  depository  of  the  signature  aa  well 
as  the  funds  of  the  drawer.  It  is  the  place  se- 
lected by  him,  and  trusted  by  alt,  to  correct 
any  mistakes  and  reject  forgeries.  Every  iu- 
terest  and  duty  to  itself,  to  its  depositor,  and 
to  all  indorsers  and  parlies  interested,  re- 
quire that  the  paying  rank  should  settle  any 

auestton  which  conld  arise  on  it.  If  it  fall  to 
0  this.  It  shonld  take  the  oonsequenees.  See 
8  Am.  &  Eng.  Cyclop.  Law,  fSSSt,  and  cases 
cited. 

It  will  not  do  to  say  that  this  bank  does  not 
injure  the  indorsing  bank  by  payment  and  de- 
lay. Days  are  of  great  moment  in  transac- 
tions ot  this  kind;  any  delay  may,  and  much 
delaY  must,  be  injnrioua.  Nor  does  the  dear- 
Ing-nouse  arrangement  affect  this  question. 
Banks  are  represented  there,  as  well  as  at  their 
own  counters,  in  an  arrangement  satisfactory 
to  them.  If  not  safe,  they  should  change  it. 
but  not  escape  liability  for  failure  to  exercise 
the  usual  care  to  detect  errors  and  forgeries  in 
consequence  of  exercising  one  more  ^slrable 
to  them,  but  less  safe. 

Motion  for  rehearing  denied. 


HANNA,  Appt., 

V. 

CHATTANOOGA  &  NASHVILLE  R.  CO. 
i  Tenn  ) 

Where  aahlpper  by  consent  of  a  rall- 
rosid'  company  nndertakes  with  the 
help  ofUs  own  employes  alone  to  ran  oars 
down  a  grade  to  the  place  where  they  are  needed 
for  loading,  and  while  bo  emplnyed  one  at  such 
employes  In  injured  by  tbe  negll^noe  of  bis  oo- 
emp[oy£s,  the  railroad  company  Is  not  liable  to 
an  action  for  damaees  on  aooount  of  such  la- 
Jurlea. 

(December  SI,  1889.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Sumner  County  in  favor 
of  defendant  in  an  action  to  recover  damages 
for  personal  Injuries  alleged  to  have  resulted 
from  defendant  s  negligence.  Affirmed. 

The  facta  are  fully  stated  in  the  opinion. 
«UK.  A. 


Mmra.  S.  F.  WUaon  and  Qmarg9  W. 
Boddle  for  appellant. 
Mr.  J.  t.  Turner  for  ai^llee. 

Folkes.  J.,  dellveied  the  opinion  of  the 

court: 

This  was  an  action  brought  by  the  plaintiff 
to  recover  damages  for  a  personal  injury.  The 
declaration  contains  two  counts:  first  for  negli- 
gence of  the  Company  tbrough  the  superior  of 
the  plaintiff,  and  in  not  notiiyiog  the  plaintiff 
of  the  dangers  incident  to  the  employment; 
second,  for  negligence  in  associating  the  plain- 
tiff with  other  employes  known  to  the  defend- 
ant to  be  incompetait.and  injury  resulting  theze- 
from.  There  was  a  verdict  and  judgment  for 
the  defendant,  and  plninliff  baa  appealed  in 
error. 

The  record  discloses  tbe  following  facts;  The 
plaintiff  was  employed  by  Settle  &  Link,  who 
were  dealers  in  cross-ties,  wood,  etc.,  to  accom- 
pany Link  and  other  hands  employed  by  him, 
to  tning  empty  cars  from  another  station  by 
grade,  ior  the  purpose  of  being  loaded,  pre- 
paratory to  being  turned  over  to  the  Railroad 
Company  for  shipment.  Tbe  plaintiff  was  to 
be  paid  by  Settle  &  Link  for  loarling  the  cars 
at  the  rate  of  forty  cents  per  car,  it  requiring 
five  men  to  ptopetly  load  the  car  with  wood  or 
croes-iies,  each  of  whom  received  for^  cents, 
making  $3  for  loading  a  car.  Link,  one  of  the 
firm  of  Settle  &  Link,  was  also  railroad  or 
station  a^ent,  and  the  store  of  his  firm  was  used 
as  a  station  or  depot.  Neither  plaintiff  nor 
those  associated  with  him  were  experienced  au 
railroad  bands  and  were  not  instructed  or 
warned,  but  were  known  to  each  other  to  be 
without  such  instruction  and  experience.  The 
plaintiff,  In  his  own  testimony,  states  that  be 
was  employed  by  Settle  &  Link,  and  was  to  be 
paid  by  them,  and  not  by  the  Railroad  Com- 
pany. When  Settle  &  Link  asked  for  cars  to 
move  their  cross-ties  and  wood,  tbey  were  told 
that  the  Company  had  some  flat  cars  up  at 
another  station,  a  few  milesdistant,  and  that  if 
they  would  go  up  and  bring  liiem  down, 
(which  they  could  do,  on  account  of  the  grade, 
by  merely  handling  the  Imikes,  without  any 
motive  power  other  than  that  of  gravity),  tbey 
could  have  tbe  cars  for  tbe  purpose  of  moving 
their  freight,  and  that,  after  they  had  brought 
them  down  and  loaded  them,  tbe  defendant 
would  then  take  charge  of  and  move  the  cars  in 
regular  trains  to  thedesired destination.  Under 
the  arrangements  with  Settle  &  Link,  tlie  Rail- 
road Company  carried  Link  and  bis  crew  of 
hands  on  a  passenger  train,  without  charge,  up 
to  ihe  station  from  which  the  cars  were  to 
be  brought.  Link  and  his  crew  brought  tbe 
cars  to  the  station  at  which  they  were  to  be 
loaded.  Just  before  reaching  the  slation.  Link 
instructed  the  plaintiff,  with  two  of  his  associ- 
ates, who  were  upon  the  front  car,  to  discon- 
nect that  car,  and  run  it  on  a  side  track,  where 
it  was  to  be  loaded  by  tbe  plaintiff  and  others 
with  wood.  Plaintiff,  sitting  on  tbe  front  of 
the  car,  after  it  bad  been  detached  from  the 
other  cars,  relying  on  bis  two  associate  laborers 
to  proj>erly  handle  tbe  brakes,  jumped  off  in 
front  of  the  moving  car  (or  after  tbe  car  was 
stopped,  as  some  of  the  testimony  tends  to 
show)  when,  1^  the  negligence  of  bis  two  as- 
sociates at  the  brakes,  the  car^wne  aUQwed 
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to  move  forward,  and  ran  upon  bim,  inflicting 
the  injury  complained  of. 

ThepiainliflF  in  his  assignment  of  error  in- 
sisls  that  it  was  the  duty  of  the  Railroad  Com- 
pany to  move  its  cars  from  one  station  to 
another,  and  that  it  could  not  devolve  this  dut^ 
□pon  another,  bo  as  to  escape  liability.  This  is 
a  very  correct  rule,  so  far  as  applicable  to  a 
stranger  who  might  have  been  Injured  by  the 
cars,  or  to  a  passenger,  on  other  cars,  {njared 
by  Ihe  negligence  of  the  persons  thus  permitted 
to  take  charge  of  the  cars  of  the  defendant 
Company,  upon  the  principle,  well  established, 
that  the  Company  owea  a  duty  to  the  public,  by 
reason  of  its  franchises,  from  which  it  cannot 
abflolve  itself  by  turning  over  its  road,  or  the 
management  of  its  trains  thereon,  to  others, 
whether  corporations  or  iodlviduals,  without 
*  legislative  sanction  and  exemption.  But  this 
rule  does  not  apply  in  favor  of  the  parties  them- 
selves who  receive  from  the  Company  their 
cars  with  the  understanding  and  agreement 
that  they  are  petsonally  to  move  or  operate  them 
for  themselves  or  for  their  employer.  In  such 
case,  the  Company  assumes  no  dn^  and  oo 
contract  relation  towards  the  parties  so  put  in 
pmsession  of  the  cars,  except  the  duty  to  fur- 
nish sound  and  safe  cars. 

So  far  as  this  plaintiff  is  concerned,  he  had 
undertaken,  in  connection  with  others  equally 
inexperienced  with  himself,  to  move  these  cars, 
not  for  the  Company,  but  for  Settle  &  Link,  to 
whom  alone  they  looked  for  compensation  for 
their  services,  and  be  was  injured  by  a  fellow 
servant  in  the  employ  of  Settle  &  Link.  We 
are  wholly  at  a  loss  to  discover  any  principle 
upon  which  the  Railroad  can  be  held  liable 
for  an  injury  so  inflicted.  The  Company's  lia- 
bility tor  an  injury  to  a  servant  must  reat  upon 
some  wrong  or  negligence  as  the  occasion  of  the 
injury,  and  there  is  uotbiog  in  the  record  to 
show  any  negligence  or  wrong  on  ihe  part  of 
the  Company  which  can  be  sam  to  be  the  prime 
or  proximate  cause  of  such  injury.  Certainly 
the  mere  turning  over  of  its  empty  cars  to  a 


I  shipper,  at  such  ahippn^s  request,  ito  be  handled 
by  the  shipper,  cannot  be  said  to  be  the  occaai<m 
of  the  injury  complained  of.  The  Injury  re~ 
suited  from  the  negligence  of  the  two  men  at 
the  brakes,  and  these  two  men  were  not  in  the 
employ  of  the  Railroad  Company,  but,  like  the 

Elsinliff,  were  under  the  employ  of  Settle  A 
ink,  and  were  known  to  the  plaintiff  to  be  as 
ignorant  and  inexperienced  aa  the  plaintiff  him- 
self was, — the  fact  being  that  the  plaintiff  and  - 
bis  associates  were  countrymen,  Uving  in  tb^ 
neighborhood  of  the  depot,  whohadbeoi  in  the 
habit  of  loading  cars. 

Indeed,  under  the  proof  in  this  case,  it  might 
well  he  doubted  whether  the  plaintiff  could 
recover  for  the  incompetency  of  his  fellow 
servants,  even  if  they  had  all  been  in  the  emf^oy 
of  the  defendant,  where,  as  shown  in  this  re- 
cord, the  plaintiff  was  acquainted  with  tbe  in- 
experience and  want  of  skill  on  the  part  of  his 
associates:  unless,  perhaps,  he  had  been  in- 
structed, under  some  special  emergency,  to  act 
with  such  incompetent  associBtes.  See  JTosA- 
viiie.  G.  A8t.  L.  It.  Co.  v.  Handman,  IS  Lea, 
438,  where  tbe  true  rule  is  stated  to  be  that  an 
employ^  working  knowingly  with  defective 
machinery  or  tools,  or  with  incompetent  as- 
sociates, takes  the  risk  thereof,  and,  tioth  being 
in  fault,  the  plaintiff  cannot  recover. 

Under  tbe  views  above  expressed,  it  is  un- 
necessary for  lis  to.  consider  in  detail  each  of 
tbe  special  charges  given  or  refused.  There  is 
nothing  in  the  charxe  of  which  plaintiff  ran 
complain;  for,  as  we  have  already  seen,  under 
bis  own  statement  of  his  case,  the  Company 
was  not  liable  for  the  injury  received  by  him 
as  the  resalt  of  the  negligence  of  his  associates. 
We  deem  it  therefore  unnecessary  to  consider 
the  several  crittdsms  in  tbe  assignment  of  er- 
rors, passed  upon  the  charge,  which  oontains 
more  of  error  against  the  defendant  than 
against  the  plaintiif.  in  a  case  where,  under  a 
proper  charge,  the  trial  must  necessarily  result 
in  a  verdict  for  defendant. 
Let  the  judgment  he  afirmed. 
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Thomas  LACY,  MegpL, 
e. 

Sophronia  OETHAN,  Exrx.,  etc.,  Appt. 
(,...N.T.....) 

A  contract  between  maater  and  servant 

for  tbe  rendition  of  personal  Bervloes  Is  dissolved 
by  the  deatb  of  the  master;  at  least  where  the 
services  were  to  be  rendered  under  the  master's 
daily  penonal  direction  and  supervlBion. 

(Januarr  14,  1890.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 


Fourth  Depnrtment,  aOlrming  a  judgment  of 
tbe  Jefferson  Circuit  in  favor  of  plaintiff  in  an 
action  to  recover  compensation  for  personal 
services  rendered  under  a  contract  with  defend- 
ant's intestate.  Rereraed. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Elon  R.  Brown,  for  appellant: 

Where  performance  of  a  contract  for  per- 
sonal service  is  rendered  impossible  by  the 
death  of  one  of  the  parties,  no  recovery  can  be 
had  for  services  not  already  rendered,  for  the 
reason  that  tbe  contract  terminated  by  an  Ibd- 
plied  condition. 

So  held  where  the  employer  died. 

Jiarrouf  v.  Wilton,  L.  R.  4  C.  P.  744:  iW» 
V.  Qtede  Mut.  L.  Int.  Co.  91  M.  Y.  174;  Bab- 


NOTS.— Jfasler  and  etrvant,  tervtee  terminated  by 
death  of  tmuter. 
A  contract  for  service  from  year  to  year,  provld- 
InfT  tbat.  If  the  relation  of  employer  and  em- 
ploy6  should  be  tenoinated  by  death,  the  "rate  of 
oompenaatloa  for  the  expired  time  of  the  year 
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should  be  at  the  prorated  sum  of  $8,000  per  an- 
num," requires  payment  at  those  rates  up  to  the 
day  of  the  employe's  death,  and  not  merely  to  tbe 
d^  In  the  same  year  on  which  he  Is  obliged  by 
alckuees  to  cease  work.  Dualap  v.  Montsomeiy, 


1880. 
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eoek  T.  Goodrich,  8  How.  Pr.  N.  S.  58;  Ijoey  t. 
GOman,  8  How.  Pr.  N.  8.  Si50;  Atuiin  v.  Mon- 
roe, 4  Lans.  67.  47  N.  Y.  860. 

So  held  where  the  employ^  died. 

BooMt  T.  Firth.  L.  a  4  C.  P.  1;  Wolfe  v. 
Howea,  21)  N.  T.  197.  24  Barb.  174,  666;  Faky 
v.  JVitrtt,  19  Barb.  841;  Clark  v.  Oilbert,  32 
Barb.  676,  681,  reversed,  26  N.  Y.  279;  Bpuldr 
ing  V.  Sosa,  71  N.  Y.  40,  44;  Seymour  v.  Cog- 
ger, 18  Hun,  29. 

Mr.  W.  A.  Nlma.  for  respoodcnt: 

The  death  of  the  employer  did  not  termioate 
the  contract.  Death  was  a  oondition  which 
would  not  affect  the  contract  except  by  express 
stipulation. 

Tompkin«  v.  Dudley.  25  N.  Y.  272;  Williams 
V.  VanderbiU,  28  N.  Y.  217;  Booth  v.  Bpvyten 
Duyril  RUHng  Mill  Co.  60  N.  Y.  487;  Dexter 
V.  Norton,  47  N.  Y.  68;  Wheeler  v.  Gonneetieut 
Milt.  L.  Int.  Co.  82  N.  Y.  543.  See  also  Dev- 
lin v.  New  York,  63  N.  Y.  14-18. 

The  only  exception  to  the  rule  of  law  above 
staled  is  in  the  case  of  a  contract  cootempiat- 
ing  skilled  personal  services. 

Wolfe  V.  Bowet,  20  N.  Y.  197;  Spalding  v. 
Roaa,  71  N.  Y.  40;  Devlin  v.  New  York,  mpra; 
People  V.  Globe  Mut.  L.  Ins.  Co.  91  N.  Y.  178, 
180;  1  Parsons,  Coot.  7tb  ed.  p.  145. 

A  contract  with  an  author  to  write  a  book,  a 
painter  to  paint  a  [ncture,  or  an  actor  to  give 
an  entertain ment,  is  an. example  of  what  is 
contemplated  by  the  term  "skilled  personal 
services." 

Spalding  v.  Bota,  aupra;  Martin  v.  Sunt,  1 
Allen,  418. 

A  contract  to  build  a  house  is  binding  upon 
the  execntors  of  the  person  so  contracting. 

Quiek  V.  LtttBmrrow,  8  Bulst  80;  Wentworth 
V.  Voek,  10  Ad.  &  £1.  42. 

When  the  contract  is  executory  in  its  nature, 
and  a  personal  representative  can  fairly  and 
sufficiently  execute  all  that  the  original  con- 
tractor could  have  done,  it  is  not  terminated 
^  the  death  of  either  of  the  ccmlvacting  per- 

1  Parsons,  Cont.  7th  ed.  p.  145;  Martin  v. 
Hunt,  Wentworth  v.  Cock,  Wolfe  v.  Howes, 
Bpaiding  v.  Boaa  and  Wheeler  v.  Qmnectieut 
Mut.  L.  Ins.  Co.  suvray  8  Wms.  Exrs.  7th  ed. 
pp.  1826,  1827. 

Finch.  J.,  delivered  the  opinion  of  the 
conrt: 

The  relation  of  master  and  servant  Is  no 
longer  bounded  by  its  original  limits.  It  has 
brcndened  with  Ube  advance  of  civilization, 
until  the  law  recognizes  its  existence  in  new 
areas  of  social  and  business  life,  and  yields  in 
many  directions  to  the  influence  and  necessities 
of  its  later  surroundings.  When,  therefore,  it 
is  said  generally,  as  tlie  commentators  mostly 
agree  in  saying,  that  the  contract  relaUons  of 
principal  and  agent  and  of  master  and  servant 
are  dissolved  by  the  depth  of  either  party,  it  is 
very  certain  that  the  statement  must  be  limited 
to  cases  in  which  the  relation  may  be  deemed 
purely  personal,  and  involves  neither  property 
rights  nor  independent  action.  Beyond  that,  a 
further  limitation  of  the  doctrine  is  asserted, 
which  approaches  very  near  to  its  titter  de- 
struction, and  is  claimed  to  be  the  result  of 
modern  adjudication.  That  limitation  is  that 
the  mle  applies  only  to  the  contract  of  the  serv- 
8L.R.  A. 


ant,  and  not  to  that  of  the  master,  and  not  at 
all.  unless  the  service  employed  is  that  of 
skilled  labor,  peculiar  to  the  capacity  and  ex- 
perience of  the  servant  employed,  and  not  the 
common  posseasioo  of  men  in  general;  and  it 
is  proposed  to  adopt,  as  a  standard  or  test  of 
the  limitation,  an  inquiry  in  each  case  whether 
the  contract  on  the  side  of  the  roaster  can  be 
performed  after  his  death  by  his  represent- 
atives, substantially  and  in  all  its  terms  and  re- 
quirements, or  caoQOt  be  so  performed  without 
violence  to  some  of  its  inherent  elements.  The 
agitation  of  thai  question  tias  kept  the  present 
case  passing,  like  a  shuttle,  between  the  trial 
and  the  appellate  courts,  until  it  has  been  tried 
four  times  at  the  circuit,  and  reviewed  four 
times  at  general  term,  and  at  last  has  been  sent 
here  io  the  hope  of  securing  a  final  repose. 
The  facts  are  few  and  andfsputod  on  ttus  ap- 
peal. 

The  plaintiff.  Lb/bv,  contracted  orally  with 
defendant's  testator,  McMahan,  to  work  for  the 
latter  upon  his  farm,  doing  its  appropriate  and 
ordinary  work,  for  a  period  of  one  year,  at  a 
compensation  of  $200.  Lacy  entered  upon  the 
service  in  March,  doing  from  day  to  day  th6 
work  of  the  farm  under  the  direction  of  its 
owner,  until  about  the  middle  of  July,  when 
McMahan  died.  By  his  will  he  made  the  de- 
fendant executrix,  but  devised  and  bequeathed 
to  his  widow  a  life  estate  in  the  farm,  and  the 
use  and  control  of  all  his  personal  property 
whatsoever,  in  the  house  and  on  the  farm,  dur- 
ing the  term  of  her  natural  life.  Lac^  knew 
in  a  freneral  way  the  terms  of  the  will.  He 
testifies  that  he  knew  that  it  gave  to  the  widow 
the  use  of  the  farm,  and  that  she  talked  with 
him  about  the  personal  property.  It  is  ad- 
mitted that  the  nxecutrix  did  not  hh^  or  em- 
ploy him,  but  he  continued  on  to  the  close  of 
the  year,  doing  the  farm  work,  under  the 
direction  of  the  widow,  until  the  end  of  his  full 
year.  He  sued  the  executrix  upon  his  contract 
with  the  testator,  and  has  recovered  the  full 
amount  of  his  year's  wages.  From  that  decision 
the  executrix  appeals,  claiming  that  the  Judg- 
ment should  have  been  limited  to  the  propor- 
tionate amount  earned  at  the  death  of  McMa- 
han, and  that  the  death  of  the  master  dissolved  • 
the  contract. 

It  is  obvious  at  once  that  an  element  has 
come  into  the  case,  as  now  presented,  which 
was  Dot  there  when  the  general  term  first  held 
that  the  contract  survived.  It  now  appears 
that  the  executrix  could  not  have  performed 
i  her  side  of  the  contract  at  all  after  the  death  of 
McMahan,  by  force  of  her  official  authority, 
because  she  had  neither  the  possession  of  the 
farm,  nor  personal  property^  upon  it,  and  no 
right  to.  such  possession  during  the  life  of  the 
widow.  She  bad  no  power  to  put  her  servant 
upon  the  land,  or  employ  him  about  it,  and  In 
her  representative  character  she  had  not  the 
slightest  interest  in  his  service,  and  could  de- 
rive no  possible  benefit  from  it.  The  plain- 
tiff's labor,  after  the  death  of  McMahan,  was 
necessarily  on  the  farm  of  the  widow,  by  her 
consent,  for  her  benefit,  and  under  her  direc- 
tion and  control,  and  equitably  and  Justly 
should  be  a  charge  against  her  alone.  The 
test  of  power  to  perform  on  the  part  of  the 
personal  representative  of  the  deceased  fails  in 
the  emergency  presented  by  ^the  facts,  except 
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possibW  upon  proof  of  the  coasent  of  the  wid- 
ow. We  bare,  tbeo,  the  peculiar  case  of  a 
contract  made  to  work  for  McMahao,  and  un- 
der his  direction  and  control,  which  could  not 
be  performed  because  of  hia  death,  transmuted 
into  a  contract  to  work  for  Mrs.  Oetman  upon 
a  form  which  she  did  not  possess,  and  had  no 
right  to  enter,  and  performed  by  working  for 
the  widow,  and  under  her  direction  and  con- 
trol alone;  and  this,  because  of  the  supposed 
rule  that  tbe  coDtract  survived  tbe  death  of  tbe 
master,  and  remained  binding  upon  his  per- 
sonal representatives.  It  is  true  that  some  in- 
terest Id  the  peraonal  pn^ierty  on  Uie  farm  is 
claimed  to  have  vested  in  the  ezflcutrijr,  not- 
withstanding the  terms  of  the  will,  and  tbe 
iDveotory  fifed  by  her  is  appealed  to,  and  the 
necessity  of  a  resort  to  the  personal  property 
with  which  to  pay  debts;  but  there  is  no  proof 
that  tbe  testator  owed  any  debts,  and  the  in- 
Tentory  covers  nothing  aatowbichLacy's  labor 
was  requisite  or  necessary,  except,  possibly, 
some  com  on  tbe  ^^uud  'valued  at  $1S.  All 
the  grain  inventoried  was  in  tbe  bam,  needing 
only  to  be  threshed,  and  must  be  assumed  to 
have  been  there  when  testator  died;  and  tbe 
other  property  consisted  of  farm  tools  and  a 
cow  and  horse,  to  the  use  of  which  the  widow 
was  entitled,  and  which,  if  sold  to  pay  possible 
debts,  would  have  left  tbe  servant  without 
means  of  doing  his  work,  and  with  nolbini;  to 
do  unless  for  the  widow.  So  that  the  bald 
question  is  presented  whether  the  contract  sur- 
vived the  testator's  death,  and  bound  his  exec- 
utrix, wbo  was  without  power  or  authority  of 
her  own  to  perform,  and  bad  no  interest  in 
performance. 

It  seems  to  be  conceded  that  tbe  death  of  the 
servant  dissolves  the  contract.  Wo{fe  v.  Howea, 
20  N.  Y.  197;  Spalding  v.  Boaa.  71  N.  T.  40; 
Betlin  v.  iVew  York,  68  N.  Y.  14;  Fahy  v. 
A^ortii.  19  Barb.  841;  Clark  v.  Gilbert,  32  Barb. 
576;  Seymour  v.  Cagger,  18  Hun,  29;  Boatt  v. 
Firth,  L.  R.  4  C.  P.  1. 

Almost  all  of  these  cases  were  marked  by 
tbe  dtcumsianoea  that  the  services  belODged 
to  tbe  class  of  skilled  labor.  In  such  instances 
the  impossibility  of  a  substituted  service  by 
•tbe  representative  of  the  servant  is  very  ap- 
parent. The  master  has  selected  tbe  servant 
by  reason  of  his  personal  qualifications,  and 
ought  not,  when  be  dies,  to  abide  the  cboiceof 
another,  or  accept  a  service  which  be  does  not 
want.  While  these  cases  possess,  with  a  single 
exception,  that  characteristic,  I  do  oo^  tbiak 
they  depend  upon  it. 

Fahy  V.  North  was  a  contract  for  farm  labor, 
ended  by  the  sickness  of  tbe  servant,  and  quite 
uniformly  tbe  general  rule  stated  is  that  tbe 
servant's  agreement  to  renderpersonal  services 
is  dissolve  by  bis  death.  'There  happens  a 
total  inabilitv  to  perform.  It  is  without  the 
servant's  fault,  and  so  further  performance  is 
excused,  and  the  contract  is  apportioned.  If, 
in  this  case.  Lacy  had  died  on  that  day  in 
July,  bis  representative  could  not  have  per- 
formed bis  contract.  AIcMaban.  surviving, 
would  have  been  free  to  say  tbat  he  liargained 
for  Lacy's  services,  and  not  for  those  of  an- 
other, selected  and  chosen  by  strangers,  and 
either  the  contract  would  be  broken  or  else 
dissolved.  I  have  no  doubt  that  it  must  be 
deemed  dissolved,  and  that  the  death  of  tbe 
6L.a  A. 


servant  bound  to  render  personal  services  un- 
der a  personal  control  ends  tbe  contract,  and 
irrespective  of  the  inquiry  whether  those  Serv- 
ian involve  skilled  or  commou  labor;  for, 
even  as  it  respects  the  latter,  the  serrsnt's  char- 
acter, habits,  capaci^.  industry  and  temper, 
all  enter  into  and  affect  the  contract  which  the 
master  makes,  and  are  material  and  essential, 
where  the  service  rendered  is  to  be  personal, 
and  subject  to  tbe  daily  direction  and  choice 
and  control  of  the  master.  He  was  willing  to 
hire  Lacy  for  a  year;  but  Lacy's  personal  rep- 
resentative or  a  laborer  tendered  by  bim  be 
might  not  want  at  all,  and  at  least  not  for  a 
fixed  period,  preventing  a  discharge.  And  so 
it  must  be  conceded  that  tbe  death  of  the  serv- 
ant, employed  to  render  personal  services  un- 
der the  majster's  daily  direciioo,  dissolves  tbe 
contract.  Babooek  v.  Goodrich,  8  How.  Pr.  N. 
8.  53. 

But,  if  that  be  so,  on  what  principle  sball  tbe 
master  be  differently  and  more  closely  bound? 
And  why  shall  not  his  death  also  dissolve  the 
contraclf  There  is  no  logic  and  no  justice  in 
a  contrary  rule.  The  same  reasoning  which 
relieves  the  servant's  estate  relieves  also  tbe 
master's,  for  the  relation  constituted  is  per- 
sonal on  both  sides,  and  contemplates  no  sub- 
stitution. If  the  master  selects  the  servant,  the 
aerrant  cbooses  tbe  master.  It  is  not  every- 
one to  whom  be  will  bind  himself  for  a  year, 
knowing  tbat  he  must  be  obedient  and  render 
the  service  required.  Submission  to  the  mas- 
ter's will  is  tbe  taw  of  tbe  contract  which  he 
meditates  making.  He  knows  that  a  promise 
by  the  servant  to  obey  the  lawful  and  rcason- 
aole  orders  of  his  master,  wltbin  the  scope  of 
his  contract,  is  implied  by  law;  and  a  breach  of 
this  promise  in  a  material  matter  justifies  the 
master  in  discharging  bim.  Rex  v.  St.  /oAn,  9 
Bam.  &  C.  896. 

One  does  not  putfairoaelf  in  such  relation  for 
a  fixed  period  without  some  choice  as  to  whom 
he  will  serve.  Tbe  master's  habits,  character 
aud  temper  enter  into  the  consideration  of  tbe 
servant  before  he  Unds  himself  to  tbe  service, 
just  as  bis  own  personal  characteitatics  materi- 
ally affect  the  choice  of  the  master.  The  serv- 
ice, the  choice,  the  contract,  are  personal  up- 
on both  sides,  and  more  or  less  dependent  upon 
the  individualitv  of  the  contracting  parties,  and 
tbe  rule  applicable  to  one  sbould  be  the  rale 
which  governs  tbe  other.  If,  now,  to  such  a 
case, — ^that  is,  to  tbe  simple  and  normal  rela- 
tion of  master  and  servant,  involving  daily 
obedience  on  one  side,  and  constant  direction 
on  the  other, — we  apply  tbe  suggested  test  of 
possibility  of  performance  in  su^tantial  accord 
I  with  the  contract,  tbe  result  is  not  different. 
]  It  is  said  that  if  the  master  dies  bis  representa- 
'  tives  have  only  to  pay,  and  anyone  may  do 
that.  But  under  tbe  contract  that  is  1^  no 
means  all  tbat  remains  to  be  done.  They  must 
take  the  place  of  the  master  in  ordering  and 
directing  the  work  of  the  farm,  and  requiring 
the  stipulated  obedience.  That  may  prove  to 
effect  a  radical  change  in  the  situation  of  tbe 
'  servant,  as  it  seems  to  have  done  m  tbe  present 
case,  leading  tbe  plaintiff  to  tbe  verge  of  re- 
fusing to  work  further  for  either  widow  or 
executrix,  whose  views  apparently  jangled. 
Tbe  new  master  cannot  perform  the  emplovei's 
side  of  tbe  contract  as  the  deceased  wooldj^ve 
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performed  it,  and  may  vary  so  far,  from  lo- 
capactty  or  fitful  temper  or  selfish  greed,  as  to 
make  toe  situation  of  the  servant  materially 
and  aerlouBly  different  from  that  which  he 
coDtemplated  and  for  which  he  contracted. 
We  are  therefore  of  opinion  that  in  the  case  al 
bar  the  contract  of  service  was  dissolved  by 


the  death  of  McMahan,  and  his  estate  was  only 
liable  for  the  services  rendered  to  the  date  of 
bis  death. 

The  judgment  $tumld  be  reeeraed,  and  a  new 
trial  granted,  tcith  eotU  to  abide  the  ewnt. 
All  concur. 


NEW  YORK  COURT  OF  APPEALS  (2d  Dir.). 


Catherine  WRIGHT,  Bapt., 
e 

MUTUAL  BENEFIT  LIFE  ASSOCIA- 
TION of  America.  Apj^. 

(....N.  T.....) 

▲  prrovlsioxi  in  a  life  itumranee  cortifl- 
eato  that  "  no  question  as  to  the  valldftf  of  an 
applloatlOD  or  oerttflcate  of  membenhlp  shall  be 
raised  unless  .  .  .  within  two  yean^from date  of 
the  certificate,  and  during  the  life  of  the  logured, 
includes  the  defenaea  of  fraud  in  obtainlnar  the 
Insunuice,  and  lack  of  Inaurable  interest  In  the 
benefldary. 

(January  14, 1890.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  of 
the  Oswego  Special  Term  in  favor  oi  plaintiff 
in  an  action  upon  a  policy  of  life  insurance. 
Atlirmed. 

Statement  by  Pottar,  J.: 

This  is  an  appeal  from  a  judgment  of  the 
General  Term  of  the  Fourth  Department  af- 
firming a  judgment  entered  upon  a  verdict  di- 
rected for  the  plaintiff  at  Specisl  Term  in  Os- 
wego County.  The  action  is  upon  a  certificate 
of  life  insurance  or  policy,  dated  December  6, 
1883,  and  issued  by  tbe  appellant  u^on  the  life 
of  Charles  F.  Wright.  The  certificate  was 
payable  to  Byron  D.  Houghton,  and  was  for 
the  sum  of  $5,000.  The  assured' died  June  4. 
1889.  In  December,  1885,  or  January,  1886. 
Houghton  assi^ed  bis  interest  in  the  certificate 
to  Catherine  Wright  by  written  assignment. 
Catherine  Wright  was  the  wife  of  the  deceased, 
Charles  F.  Wright.  Houghton  paid  all  dues 
and  assessments  from  tbe  first,  either  directly 
or  by  advancing  the  necessair  amounts,  and 
charging  them  to  said  Charles  F.Wright.  Tbe 
spiwcafion  upon  which  the  certificate  was  is- 
sued contained  an  agreement  on  the  part  of  the 
applicant  "that  if  any  misrepresentation  or 
fraudulent  or  untrue  answer  or  statement  has 
been  made,  or  if  any  fact  which  should  have 
been  stated  to  the  association  be  suppress^, 
tbe  agreement  of  assurance  should  he  null  and 
void.  The  appi  leant  warranted  tiie  truth  of 
the  statements  In  his  application. 

Houghton  stated  in  his  proof  of  loss  that  at 
the  time  of  his  death  the  deceased  owed  bim 
$2,833.02,  and  the  proof  in  tbe  case  shows  that 
a  considerable  poriion  of  that  indebtedness  ex- 
isted at  tbe  time  of  the  issuance  of  the  policy, 
and  increased  until  it  reached  the  above  amount . 
The  defendant  alleged  in  the  answer  that  false 
and  untrue  statements  were  made  by  Wright  in 
6L.R.  A. 


bis  application  with  a  view  to  influence  tbe 
action  of  the  defendant  in  granting  tbe  appli- 
catton;  also  that  Wright  and  Houghton  both 
knew  the  falsity  of  tbe  statements,  that  the  de- 
fendant was  cheated  and  misled  thereby,  and 
that  Wright  and  Houghton  knew  that  if  tbe 
truth  in  regard  to  the  health  and  habits  of  the 
applicant  had  been  stated  the  application  for 
insurance  would  have  been  denied.  On  the 
trial  the  defendant  offered  evidence  to  ahow 
that  the  certificate  was  obtained  fraud  of 
Houghton  and  Wri^t  for  a  speculatlTe  pur- 
pose on  tbe  part  of  Wright,  which  was  exclud- 
ed, and  defendant  excepted.  Thereupon  the 
court  directed  a  verdict  for  the  plaintiff  for 
$S,200  damages,  for  whieb,  iocluding  costs, 
judgment  was  entered. 

Mr.  O.  H.  Crawford,  for  appellant: 
An  indisputable  policy  is  not  In  fact  really 
indisputable,  for  it  leaves  open  the  question 
whether  the  statement  or  omission  c<anplaioed 

of  was  fraudulent  or  not. 

Bunyon,  Life  Assur.  85. 

A  right  of  action  cannot  arise  out  of  fraud, 
and  no  court  will  lend  Its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  immoral  or 
an  illegal  act. 

ComnM  V.  Blantern,  3  Wils.  341.  See  Bot- 
man  v.  Johnson,  Cowp.  848. 

Analogous  questions  have  arisen  in  tbe  inter- 
pretation of  the  special  contract  between  ship- 
pers and  common  carriers  where  it  is  beld  tbat, 
though  the  common  carrier,  may  make  special 
contracts  to  the  extent  of  enabUng  him  to  ex- 
onerate himself  from  the  effects  of  even  gross 
negligence,  yet  that  this  effect  has  never  been 
given  to  a  contract  ^neral  in  its  terms. 

New  York  Cent.  S.  Co.  v.  LoeJcieood,  84  U. 
8.  17  Wall.  857  (21  L.  ed.  627);  Mynard  v. 
Sffraeuse,  B.  <t  If.  T.  R.  Co.  71  N.  Y.  186. 

Mr.  Fraaeia  E.  HiuniltoB,  for  respond- 
ent: 

The  clause  under  which  the  court  held  the 
CompaoT  defendant  precluded  from  the  de- 
fenses wliich  it  offered,  is  not  void  on  arcount 
of  fraud,  Or  because  it  is  a  contract  against  any 
fraud  on  the  part  of  members  of  the  Company. 
The  law  will  not  presume  an  agreement  void 
as  illegal  or  against  public  policy  when  It  is 
capable  of  a  construction  which  would  make  it 
con^stent  with  the  laws  and  valid. 

Ormea  v.  Davehy,  83  N.  T.  443;  OurUs  v. 
Sokeji,  68  N.  Y.  804. 

Courts  will  strive  to  hold  tlie  contract  good 
and  valid  within  the  intent  of  tbe  maker. 

Coleinan  v.  Braeh,  97  N.  Y.  545;  Calanan  v. 
MeClvre.  47  Barb.  206. 

A  party  may  waive  a  statutory,  and  even  a 
constitutional,  provhnon  mad^^^^^^^t; 
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and  having  once  done  bo,  be  cannot  afterward 

ask  for  its  protectioo. 

ife  Application^  Cooper,  98  N.  Y.  507;  Lee 
T.  TiUotaon,  S4  Wend.  887;  Coolej,  Const. 
Llm.  181. 

This  claiue  has  created  what  might  properly 
be  termed  a  sbcot  Statute  of  Limltationa  in  fa- 
vor of  the  insured,  which  Is  not  against  public 
policy. 

Hiplevy.  ^tnaJna.  Co.  80  N.Y.  186;  Mayor 
ofN.  7.  T.  Hamilton  F.  Int.  Go.  39  N.  Y.  45; 
WOkintmi  v.  Hrtt  Nat.  F.  Ijm.  Co.  73  N.  Y. 
490. 

The  Company  defendant  is  estopped  from 
denying  the  lefrality  and  force  of  the  clause 
above  quoted  under  the  maxim  that  "no  man 
should  take  advantage  of  his  own  wrong." 

Calanan  v.  MeClure,  47  Barb.  206;  Welland 
Canal  Co.  v.  Hathovsay,  8  Wend.  480:  Broom, 
Legal  Max.  379;  HiU  v.  Epley,  81  Pa.  881 ;  Tilmi 
T.  ItortA,  40  Me.  848. 

Potter*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  of  the  defendant 
the  amount  it  agreed  to  pay  under  a  policy  or 
certificate  insunng  the  life  of  Charles  F.  Wright. 
Upon  the  trial,  after  the  plaintiff  had  iDlro- 
duced  the  necessary  proofs  to  entitle  her  to  a 
recovery,  the  defendant  offered  to  prove  as  a 
defense  to  the  action  that  the  deceased,  Charles 
F.  Wright,  and  Byron  D.  Houghton,  the  ben- 
eficiary named  in  the  policy,  for  the  purpose 
of  obtaining  the  policy  and  of  defrauding  the 
defendant,  falsely  represented  to  the  defendant 
that  Wright,  the  insured,  was  not  then  suffer- 
ing, and  never  had  been  suffering,  from  certain 
diseases  which  had  seriously  ~  impaired  his 
health,  for  the  purpose  of  inducing  sod  by 
means  whereof  defendant  was  induct  to  issue 
the  policy  insuring  the  life  of  Baid  Wright,  and 
that  such  representations  were  falEe,  etc.  This 
evidence  was  objected  to  bv  the  plaintiff,  that 
sucb  proof  was  icadmissible  under  the  provis- 
ion of  the  policy  that  "no  question  as  to  the 
validity  of  an  application  or  certificate  of  mem- 
bership shall  be  raised  unless  such  question  be 
raised  within  the  first  two  years  from  and  after 
the  date  of  sucb  certificate  of  membership,  and 
during  the  life  of  the  memt>er  therein  named;" 
and  the  object  ion  was  sustained,  and  defendant 
excepted.  The  defendant  also  offered  to  show 
that  the  beneflciarv,  Houghton,  bad  no  insur- 
able interest  in  the  life  of  ine  insured;  In  short, 
that  it  was  a  speculative  and  fraudulent  scheme, 
devised  and  practiced  by  Houghton  to  secure 
an  advantage  to  himself  upon  the  life  of  Wright, 
which  must  f!Oon  terminate  from  the  disease  be 
was  then  afflicted  with.  This  was  also  object- 
ed to  by  the  plaintiff,  and  excluded  by  the 
court,  and  defendant  excepted:  the  court  hold- 
ing that  the  defendant  could  not  show  any  such 
thing,  unless,  during  the  life  of  the  assured,  or 
during  the  period  of  two  years  from  the  date 
of  the  policy,  sucb  question  had  been  raised. 

These  rulings  present  the  main  question  u[x>n 
this  appeal,  and,  inasmuch  as  I  have  reached 
the  conclusion  that  the  judgment  should  be  af- 
firmed, there  is  but  little.  If  any,  occasion  to 
add  anything  to  the  reasons  contained  in  the 
opinion  of  the  general  term  aflOrming  the  jndg- 
ment  of  the  trial  court  in  this  case.  48  nun. 
61. 
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There  does  not  seem  to  be  room  for  any 
doubt  in  relation  to  the  meaning  of  the  stipula- 
tion referred  to.  The  defendant's  counsel  does 
not  contend  that  Uie  language  of  the  tiipulalion 
or  waiver  is  uot  plain  ana  comprehensive  of 
everything  which  can  constitute  a  defense,  nor 
that  the  sUpulation,  though  indorsed  upon  the 
certificate,  does  not  form  a  part  of  the  contract 
of  insurance.  But  be  argues,  from  certain  sup- 
posed analogies  to  stipulations  releasing  car- 
riers from  liability,  and  which  have  been  held 
not  to  exempt  the  carrier  from  liability  for  neg- 
ligence, that  it  must  have  been  intended  be- 
tween tiie  defendlant  and  the  insured  to  except 
the  defense  CKf  fraud  from  the  operation  of  the 
stipulation  in  question.  Mynard  v.  SffraeutBf 
B.  &  N.  Y.  R.  Co,  71  N.  Y.  180;  HoUappUv. 
Home,  W.  (6  0.  R.  Co.  86  N.  Y.  275. 

It  does  not  seem  to  me  that  there  is  any  an- 
alogy between  the  two  classes  of  liability,  and 
nothing  is  more  misleading  than  an  assumed 
analogy.  The  liability  of  a  common  carrier  of 
persons  or  property  for  injury  or  loss  was 
adopted  at  a  very  early  peri«>d,  in  view  of  the 
peculiar  exigencies  of  the  carrying  trade,  as  a 
rule  of  .public  policy.  The  degree  and  extent 
of  the  liability  of  the  carrier  for  negligence  was 
fixed  by  law,  and  not  by  the  terms  of  a  con- 
tract between  the  parties.  There  were  numer- 
ous contingencies  incident  to  the  carrying  buai- 
ness,  other  than  the  negligence  of  tbe  carrier, 
which  might  result  in  loss  or  injury  to  the  per- 
son or  goods  carried,  and  for  which  tbe  liabil- 
ity of  £e  carrier  would  depend  upon  the  facts 
to  be  established  upon  a  trial.  It  might  well 
be  held,  in  construing  an  ailment  of  exemp- 
tion in  general  terms,  that  its  office  and  effect 
were  to  relieve  from  those  grounda  of  liability 
which  depended  upon  tbe  evidence,  and  not 
the  liability  which  was  fixed  by  law.  Tbe  rule 
laid  down  in  the  cases  referred  to  by  the  ap- 
pellant's counsel  is  merely  a  rule  of  the  con- 
struction of  the  terms  and  effect  of  an  agree- 
ment. It  by  no  means  holds  that  liability  for 
negligence  may  not  be  stipulated  away,  for  the 
contrary  has  been  repeatedly  held,  but  that  the 
terms  of  the  stipulation  in  those  cases  did 
not  provide  exemption  from  liability  for  negli- 
gence. 

The  case  under  consideration  is  an  alleged 
fraud  in  making  a  private  contract  between  the 
parties  to  it.  Tbe  contract  contains  a  great 
number  of  material  representations  in  relation 
to  the  past  and  present  condition  of  the  insured, 
and  of  course  they  are  variable  with  every  ap- 
plicant for  insurance  and  every  person  insured, 
bucb  representations,  if  untrue,  constitute  a 
breach  of  warranty  which  will  avoid  the  con- 
tract of  insurance.  If  the  representations  are 
known  by  the  party  making  tnem  to  be  untrue 
when  made,  ibey  would  also  constitute  a  fraud, 
and  avoid  the  contract  of  insurance.  Tbe  dif- 
ference between  the  representations  and  the 
proof  of  them  upon  a  trinlto  avoid  tbe  contract 
would  be  only  the  fact  whether  the  party  knew 
tbe  representation  was  false  when  he  made  it. 
It  is  to  be  presumed  that  the  defendant  bad 
some  purpose  when  it  offered  to  the  insured  a 
contract  containing  the  stipulation,  and  that 
the  stipulation  itseu  had  some  meaning.  The 
court  18  aaked  to  hold  that  the  parties  to  the 
stipulation  understood  (for  unless  the  insured 
so  understoc<d  tbe  stipulation  th&defeodant  was 
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practicing  a  fraud  upoti  him;  that,  while  the 
alipnlation  embraced  all  representatioDB  that 
were  untrue,  it  did  not  embrace  the  mme  rep- 
resentations if  known  by  the  par^  making 
them  to  be  untrue.  The  practical  difference  or 
effect  of  Ibis  woukl  be  that  upon  a  trial  to  en- 
force the  contract  the  proofs  of  the  representa- 
tioDS,  their  materiality  and  untruth,  woukl 
have  to  be  made  all  the  same;  but  the  stipula- 
tion would  come  in  as  a  defense  to  all  repre- 
sentations, save  those  the  insured  knew  to  be 
false.  While  I  might,  perhaps,  entertain  the 
idea  that  the  insurer  so  understood  the  stipula- 
tion, I  am  very  oonfldent  that  the  losured  did 
not  so  understand  it.  It  seems  to  me  Uie  an- 
alogy is  based  upon  an  entire  misconception  of 
the  object  and  meading  of  the  stipulation.  It 
is  not  a  stipulatioD  absolute  to  waive  all  de- 
fenses, and  to  "condone  fraud."  On  the  con- 
trary, it  recognizes  fraud  and  all  other  de- 
fenses, but  it  provides  ample  time  and  oppor- 
tunity witbin  which  they  may  be,  but  beyond 
which  they  may  not  be.  established.  It  is  in 
the  nature  of,  and  serves  a  similar  purpose,  as 
Statutes  of  Limitations  and  Repose,  the  wisdom, 
of  which  is  apparent  to  all  reasonable  minds. 
It  is  exemplified  in  the  Statute  giving  a  certain 
period  after  the  discovery  of  a  fraud  in  which 
to  apply  for  redress  on  account  of  it,  and  In  the 
law  requiring  prom|4  application  after  its  dia- 
coverv,  if  one  would  be  relieved  from  a  coo- . 
tract  infected  with  fraud.  The  parties  to  a 
contract  may  provide  for  a  shorter  limitation 
thereon  than  that  fixed  bv  law;  and  such  an 
agreement  is  in  accord  with  the  policy  of  stat- 
utes of  that  character.  Wilkinson  v.  Firti 
Nat.  F.  Ins.  Go.  72  N.  Y.  499,  602. 

No  doubt  the  defendant  held  it  out  as  an  in- 
ducement to  Insonnce  \fj  removing  the  hesita- 
tion In  the  minds  of  many  prudent  men  against 


paying  ill-afforded  premiums  for  a  series  of 
years;  and  in  the  end,  and  after  the  payment 
of  premiums,  (he  death  of  the  insured,  and  the 
loss  of  his  and  the  testimony  of  others,  the 
claimant,  instead  of  receiving  the  promised  in- 
surance, is  met  by  an  expensive  lawsuit  to  de- 
termine that  the  insurance  which  the  decayed 
has  been  paying  for  through  many  years  has 
not,  and  never  had,  an  existence  except  in 
name.  While  fraud  Is  obnoxious,  and  should 
justly  vitiate  all  contracts,  the  courts  should 
exercise  care  that  fraud  and  imposition  should 
not  be  successful  in  annullinf?  an  agreement  to 
the  effect  that  If  canse  be  not  found  and  charged 
within  a  reasonable  and  specific  time,  establ&h- 
ing  the  invalidity  of  the  contract  of  insurance, 
it  should  thereafter  be  treated  as  valid .  Hence 
I  fail  to  perceive  any  error  in  the  disposition 
made  of  this  question  in  the  court  below.  The 
right  of  the  plaintiff,  as  the  assignee  of  the 
payee  specified  in  the  policy,  to  recover  the 
whole  amount  provideil  by  the  policy.  Is  well 
settled,  even  if  the  debt  owing  the  nsyeeby  the 
person  whose  life  was  insurea  was  less  than  the 
sum  insured,  or  bed  been  paid  in  the  lifetime 
of  the  insured,  or  if  a  portion  of  the  sum  pro- 
vided by  the  policy  was  designed  by  the  payee 
In  a  contingency  for  the  benefit  of  some  other 
than  the  payee  under  the  policy.  (Himted  v. 
K^,  85  N.  T.  088,  609,  and  cases  cited. 

If  there  is  a  le^timate  eaiui  gue  trust  (of 
which  there  is  senous  question),  the  plaintiff  is 
the  trustee,  and  their  rights  can  be  adjustf^ 
without  involving  or  imperiling  the  defendant. 
Section  449,  Code  Civ.  Proc.;  Suiehinm  t. 
Miner,  46  N.  Y.  456. 

1  think  the  jvdgment  a&uld  be  affirmed,  vtith 
eosta. 

All  concur  (Ha%ht»  In  result),  except 
FoUatt,  Ch.      and  Vaon,  J.,  not  sitting. 


HAfiSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Charles  CIRIACK 

v. 

MERCHANTS  WOOLEN  CO. 
(....HasB.....) 

1.  A  martar  la  not  boaad  to  warn  Ids 
servmntt  a  boy  twelve  years  of  age,  of  tb«  dan- 
ger of  Injury  in  case  he  oomea  la  contact  with 
rapidly  revolving  oog-wbeels  In  plain  sight  upoa 
maoblnwy  Into  tbe  Immediate  vlotnlty  of  which 
be  is  about  to  be  sent,  where  he  bai  been  em- 
ployod  about  the  machinery  for  nearly  two 
months  and  pOflSOflses  the  IntelligeDoe  oommon 
to  boys  of  hto  age. 

8.  Iff  however,  the  poaao—ea  leaa 
thiui  Kwetkga  inteUlgenee*  which  the  mas- 
ter oufrht  to  have  known,  ant]  issent  on  an  emmd 
requiring  haste  to  a  dimly  lighted  place  between 
machinery  with  gearing  so  arranged  Uiat  it  is 
likely  to  catch  bis  clothing  and  draw  him  Into  It 
and  Injure  him,  and  there  has  been  nothing  in  his 


Nora.— As  to  the  duty  of  the  master  to  inform 
his  servant  of  risks  to  which  the  latter  is  subjected 
la  the  course  of  his  employment,  see  Brazil  Block 
Coal  Co.  V.  Oaffney,  4  L.  R.  A.  8S0,  note. 

What  risks  are  assumed.  Foley  v.  Pettee  Mach. 
Works,  4  L.  K.  A.  61. 149  Mass.  m. 
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previous  employment  to  cause  him  to  consider 
tiic  danger  of  an  accident  happeningln  that  way. 
there  la  evidence  which  will  JustUf  a  Jury  Id  find- 
ing the  maater  o^llgent  in  faiUng  to  give  blm 
warning.  In  an  action  to  recover  damages  for  In- 
juries received  In  that  way. 

( Febmaiy  SB,  189D.r 

ON  report  from  the  Superior  Court  for  Suf- 
folk County  of  a  case  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant  s  negligence,  In  which 
a  verdict  had  been  found  for  plaintiff.  Judg- 
ment an  the  verdict. 

At  the  conclusion  of  the  evidence  defendant 
requested  the  court  to  charge  that  upon  all  the 
evidence  the  luiy  would  not  be  justified  in 
finding  a  verdict  for  plaintiff.  The  court  re- 
fused to  make  this  ruling,  but  submitted  the 
case  to  the  jury  upon  Instructions  to  which  no 
exceptioQ  was  taken,  and  the  jaiy  returned  a 
verdict  for  plaintiff. 

He  then,  by  agreement  of  the  parties,  report- 
ed the  case  for  the  determination  of  ttie  Su- 
preme Judicial  Court.  Judgment  to  be  entered 
for  defendant  if  the  ruling  was  wrong;jother- 
wiae  Judgment  to  be  entered 
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Tbe  poiDt  in  controverey  rafflciently  appears 

in  tbe  opinion. 

Me»»}».  Henry  W.  BrmcfiT  EUsha 
Oreenhood,  for  plaintiff: 

An  employer  woo  exposes  to  danger,  even 
with  bis  own  assent,  a  servant  who  is,  in  fact, 
immature  in  years,  wanting  in  experience,  ig- 
norant or  deficient  in  ordinary  capacity,  and 
for  one  or  more  of  these  reasons  incapable  of 
fully  appreciating  tbe  dangers  of  his  Eituatinn, 
must  ffive  him  sucb  instructions  and  cautions 
as  will  enable  such  Bcrranl,  under  all  the  cir- 
cumatanoes  surrounding  such  ezpocinre,  to 
properly  guard  himself  against  such  dangers, 
while  carrying  out  the  directions  given  him. 

Coomht  V.  Neie  Bedford  Cordage  Co.  103  Mass. 
572;  Sullitan  v.  India  Mfg.  Co.  113  Mass.  896. 

This  obligation  is  an  absolute  one,  and  the 
employer  is  not  relieved  from  it  until  the  serv- 
ant understands,  in  fact,  tbe  dangerous  char- 
acter of  his  situation  by  fully  appreciating  the 
nature  of  tbe  dangers  and  the  conaequenoes  of 
a  failure  to  avoid  them. 

Hiekey  v.  Taafe.  105  N.  Y.  26,  7  Cent.  Rep. 
72;  Finneriy  v.  Prentice,  75  N.  Y.  615. 

The  same  rules  apply  where  the  "  necessity 
for  immediate  action "  or  manifest  temporary 
mental  confusion,  or  the  form  of  the  order 
given  to  the  servant,  are  8n<di  that  instructions 
or  cautions  may  be  essential. 

Lawless  v.  CoJiriecticut  E,  Co.  136  Mass.  1; 
Rvatett  V.  Tillotton,  140  Mass.  201;  Goomba  v. 
iVcM  Bedford  Cordage  Co.  tupra. 

The  obligation  is  plainly  stronger  where  the 
servant  is  immature  In  years,  inexperienced, 
Ijgnorant.  wanting  in  ordinary  capacity,  or  suf- 
fering from  temporary  mental  confus^w,  and 
the  danger  is  a  secret  or  peculiar  one,  which 
nothing  short  of  knowledge  gained  by  experi- 
ence and  use  of  judgment  can  make  apparent 
to  bim. 

Wheeler  v.  Wamm  Mfg.  Co.  185  Mass.  294; 
O'Connor  v.  Adam$,  180  Mass.  437;  Glot>er  v. 
Dw^ht  Mfij.  Co.  148  Mass.  2S;  White  t.  Nenan 
turn  Worsted  Co.  144  Mass.  297.  8  New  Eng. 
Rep.  899;  Ferren  t.  Old  Colony  R.  Co.  148 
Mass.  197. 

Tbe  evidence  was  sufficient  to  justify  the 
jury  in  finding  that  the  source  of  danger  in- 
junns  plaintiff  was  a  secret  and  peculiar  one, 
of  which  plaintiff  neither  knew  nor  was  bound 
nor  expected  to  know  anything,  and  wbidi  he 
failed  to  avoid,  through  no  fault  of  bis  own, 
but  through  tbe  neglect  of  defendant  in  failing 
lo  worn  him  against  it. 

Vavie  v.  Cent.  Cong.  Society,  129  Mass.  867; 
Learoyd  v.  Godfrey,  138  Mass.  815;  White  v. 
Nonantum  Worsted  Co.  144  Mass.  276,  8  New 
Eng.  Rep.  899;  Spieer  v.  Sovth  Bo^n  Iron  Co. 
188  Mam.  436;  &BHen  t.  MeOlinehy,  68  Me. 
693;  Western  Maryland  R.  Co,  v.  Stanley,  61 
Md.  266. 

Tbe  defendant  hnd  no  right  to  assume  that 
the  plaintiff  hnd  any  knowledge,  which  it 
was  bound  to  impart  to  him,  unless  he  actu- 
ally bi)d  such  knowledfre.  or  Faid  or  did  some- 
thfng  which  led  the  defendant  to  rea.sonab]y 
believe  that  be  possessed  sucb  knowledge. 

AUins  Y.  Merriek  Thread  Go.  143  Mass.  481. 

To  assume  that  plaintiff,  a  mere  hoy  of  twelve 
years  of  age,  who  knew  nothing  about  machin- 
ery, ought  lo  bavc  appreciated  the  existence  of 
tbiB  secret  and  peculiar  source  of  danger,  and 
9  L.  R.  A. 


that  be  was  not  entitled  to  notice  of  It,  would 

be  going  quite  too  far. 

Wliite  V.  Nonantum  Wonted  Co.,  Spieer  v. 
South  Boston  Iron  Co.,  Connor  t.  Adams 
and  Ferren  v.  Old  Colony  R.  Go.  tupra. 

Had  the  source  of  danger  not  been  a  secret 
and  peculiar  one,  the  evidence  showing  (1) 
plaintiff's  tender  age,  (3)  failure  to  receive  any 
instructions  of  any  sort,  at  any  time,  plaintiff's 
ignorance  of  the  dangers  of  revolving  machin- 
ery, and  tbe  evidence  as  lo  wimt  of  light,  were 
sufficient  to  justify  the  jury  In  finding  tbe 
plaintiff  in  no  ^ult,  and  Uie  defendant  guilty 
of  negligence. 

Plumiey  v.  Birge,  134  Mass.  57;  Washirigton 
^  G.  R.  Co.  V.  Gladmore,  82  U.  S.  15  Wall.  401. 
408  (21  L.  ed.  114);  Sieoboda  v.  Ward,  40  Mich. 
430,  424:  Conroy  v.  Vulean  Ironworks,  62  Mo. 
85,  38;  ma  V.  Gvtt,  55  Ind.  45;  Coombs  T.  Xete 
Bedford  Cordage  Co.  supra. 

The  absence  of  instructions  and  the  denial 
of  knowledge,  coupled  with  proof  of  tender 
age,  alwavs  makes  it  "  a  question  for  tbe  jury 
to  determine  from  all  the  facts"  whether  tbe 
failure  to  avoid  even  dangers  in  plain  sight  is 
due  to  the  neglect  of  the  employer  or  not. 

Hill  V.  Omt,  supra;  Dowling  v.  AiUn,  74 
Mo.  13:  aJierman  t.  Chi&igo,  M.  diSt.  P.  B.  Co. 
84  Minn.  ?B0;  Barbo  v.  BoMtett,  85  Minn.  485. 

No  court  has  assumed  that  a  boy  of  tender 
age,  of  even  ordinary  intelligence,  In  a  given 
time,  would,  in  the  exercise  of  reasonable  care, 
have  acquired  knowledge  and  appreciation  of 
the  dangers  of  revolving  macblneiy,  even  In 
plain  sight,  in  the  face  of  direct  and  podtlve 
evidence  that  be  had  not  done  so. 

Ptuwiey  V.  Birge  and  Ooomhe  y.HTewBed^trd 
Cordage  Co.  supra;  Suisega  v.  Cutler  tt  8.  Lum- 
ber Co.  51  Mich.  372;  Dowling  v.  AUen,  supra; 
Enans  V.  Fitchburg  R.  Go.  Ill  Mass.  143;  Cb- 
tumbtis  dt  I.  G.  R.  Go.  v.  AmAtd,  31  Ind.  174; 
Saoboda  v.  Ward,  40  Mich.  430,  423;  Gould  v. 
MeKenna,  86  Pa.  297;  Maguirey.  Spenee,  91  N. 
Y.  308;  HaU  r.  Union  P.  It.  Co.  (Colo.)  16  Fed. 
Rep.  744;  East  Tenneeeee,  V.  dt  O.  S.  Co.  v.  Ba^ 
liM,  74  Ala.  ISO:  Conroy  v.  Vu^n  lronWor&, 
63  Mo.  85,  88;  Chieago  tt  A.  R  Oo.  Becker, 
76  III.  35,  88. 

Youth,  excitement,  haste  and  strict  obedi- 
ence, when  pres(-nt  all  at  one  time,  are  recog- 
nized as  conditions  in  which  proper  memoir 
and  reasonable  judgment  are  not  expected,  ana 
excuse  what  la  their  absence  would  be  gross 
neglect. 

O'Connor  v.  Adams,  supra;  Haley  v.  Ca«e, 
143  Mass.  316;  Lovisnile.  N.  A.  *  C.  R.  Co.  v. 
Frawley,  7  West.  Rep.  44,  110  Ind.  18;  Patton 
y.  Western  C.  R.  Co.  96  N.  C.  455;  Mann  v. 
Oriental  P.  Works,  II  R.  I.  152;  Cassidy  v. 
AngeU.  13  R  I.  447;  Kain  v.  Smith,  89  N.  Y. 
875;  Linnehan  r.  Sampson,  126  Mass.  506,  511; 
Lee  V.  Woolsey,  109  Pa.  124;  Cfiaplin  v.  IIau>es, 
3  Car.  &  P.  354. 

Messrs.  R.  M.  Horse,  Jr.,  Henry  G. 
Nichola  andGhaj>le8K.Cobb,fordefendant: 

It  if*  not  suggested  that  the  plaintiff  was  "of 
manifest  imbecility,"  and  "the  foreman  was 
entitled  to  assume  that  thepbiintiff  would  pro- 
tect himself  by  whatever  precautions  were  oec- 
essary." 

Rvssell  V.  TiOotimi,  140  Mass.  301. 
Assuming  the  plaintiff  tn  have  had  tbe  intel- 
ligence and  understanding  wtUcb  are  osual 
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with  boys  of  his  age,  there  was  -do  want  of  due 
care  on  the  part  of  the  defendaot. 

Ciriack  v.  MereJiant*  Woolen  Co.  148  Mass. 
182.  5  New  Eng.  Kep.  728;  Otvwtejf  t.  PaciHe 
MitU,  148  Mass.  238;  Probert  t.  Phippa.  149 
Haas.  358;  (ySerfe  t.  JTiorn  (Fa.)  34  W.  K.  C. 
879. 

If,  OD  account  of  bis  lack  of  iotelligeDCe,  there 
was  any  negliseDce  in  not  giving  instructioDS, 
it  was  the  ne^igcnce  of  the  foreman,  a  fellow 
aerrant  of  the  puiInUfr,  not  that  of  the  defend- 
ant. 

Ford  V.  FHttMurg  R.  Co.  110  Mass.  261 ;  Hud- 
diction  y.  Lowell  Machine  Shop,  106  Mass.  283, 
885;  Coomb$  v.  Ifew  Bedford  Cordage  Co.  102 
Mass.  572; i?u^v.  Upton,  113  Mass.  644;  O'Con- 
nor T.  Roberta.  120  Maes.  237;  Zeif^  t.  Bay, 
133  Mass.  153;  Fele/i  v.  Alien,  08  Mass.  573; 
Flifnn  y.  SeOem,  184  Mass.  8S1;  Johtuon  y.  Bot- 
ton,  il8  Mass.  114. 

Knowlton*  J.,  delivered  the  opinion  of  the 

court: 

This  case  lias  once  before  been  considered  by 
this  court  (see  146  Mass.  182, 5  New  Eng.  Rep. 
786),  and  on  the  testimony  then  presented  it 
was  not  easy  to  deteimine,  as  it  Is  not  now 
upon  slightly  different  testimony,  whether  there 
was  any  evidence  of  negllKence  on  the  part  of 
the  defendant.  The  only  neclieence  alleged 
is  the  failure  to  warn  the  plaintiff  of  the  dan- 
gers to  which  he  was  subjected  in  doing  his 
work. 

An  employer  is  under  no  obligation  to  warn 
an  employ^  of  daniters  which  are  obvious,  nor 
to  inatmct  him  In  matters  which  he  may  fairly 
be  supposed  thoroughly  to  understand.  Nor 
is  it  the  duty  of  the  master  to  admonish  bis 
servant  to  be  carefid,  when  the  servant  well 
knows  his  danger,  and  the  importance  of  using 
caie  to  avoid  it. 

It  is  the  duty  of  the  servant  to  exerdae  care 
proportionate  to  the  danger  of  his  dtnaUon  as 
he  understands  it,  and  if  he  fails  to  do  so  the 
fault  is  his  and  not  his  master's.  But  where 
the  work  of  a  servant  exposesbim  to  dangerof 
which  he  is  ignorant,  and  which,  from  youth 
or  inexperience,  he  is  manifestly  incapable  of 
comprehending  without  assistance,  it  is  the 
duty  of  his  master,  if  he  knows  or  ought  to 
know  of  it,  to  give  him  such  warning  and  in- 
struction as  is  necessary  for  his  safety.  In  de- 
termining the  master's  dut^  in  sucb  a  case,  the 
inquiry  is,  What  instruction  does  the  servant 
appear  to  need;  i»  there  reason  to  believe  Mm 
ignorant  of  anything  which  for  his  protection 
he  oucht  to  know,  or  incaptableof  appreciating 
the  risks  from  what  he  sees  around  him?  In 
the  absence  of  anvtbing  to  show  the  contrary, 
the  master  has  a  nght  to  assume  that  he  knows 
those  facts  of  common  experience,  with  which 
ordinary  persons  of  his  age  and  appearance  are 
fomiliar. 

Id  hirinje  a  boy  twelve  years  of  age,  and  ap- 
parently of  average  intellitrence,  an  employer 
is  not  called  upon  to  tell  him  that  if  he  holds 
liis  hand  in  fire  it  will  he  burned,  or  strikes  it 
with  a  sharp  instrument  it  will  be  cut,  or  thrusts 
it  between  the  teeth  of  a  revolving  pog-wheel 
in  the  gearing  of  a  mill,  it  will  be  crushed. 
From  infancv,  and  through  childhood,  as  well 
as  in  later  life,  we  are  nil  making  observations 
and  experiments  with  nutterial  substances,  and 
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every  person  of  ordinary  faculties  acquires 
knowled^j  at  an  early  age,  of  those  familiar 
facts  which  force  themselves  on  our  attention 
through  our  senses. 

There  is  nothing  in  this  case  to  warrant  a 
jury  in  finding  the  defendant  negligent  in  omit- 
ting to  tell  the  plaintiff  that  there  were  cog- 
wheels on  the  gig,  or  that  the  machinery  would 
injure  him  if  he  allowed  bis  hand  or  arm  to 
get  into  the  gearing,  or  in  failing  to  repeat  a 
warning  which  had  once  been  given,  or  to  in- 
form him  of  risks  which  he  understood  himself. 
EugseU  V.  miotaon,  140  Mass.  201;  Crowlejf 
V.  Paeife  mils.  148  Mass.  828;  Williamt  v. 
Chnrrhill,  137  Mass.  243;  Buckley  v.  Qutta 
Percha  &  B.  Mfg.  Co.  113  N.  T.  540. 

But  the  case  presents  itself  in  an  aspect  some- 
what different  from  that  which  it  wore  at  the 
former  hearing.  Besides  some  difference  in  the 
details  of  the  testimony,  at  the  last  trial,  evi- 
dence was  introduced  from  numerous  witnesses, 
which,  though  contradicted,  would  warrant  a 
jury  in  finding  that  the  plaintiff  was  a  boy  of 
less  than  the  average  intelligence  of  boys  or  his 
age,  and  that  the  defendant  kn^w  it,  or  from 
his  appearance  ou^t  to  have  known  it.  before 
the  accident.  There  was  additional  evidence 
that  the  place  where  he  was  Injured  was  dimly 
lighted.  The  undisputed  testimony  at  the  for- 
mer trial  tended  to  show  that  he  possessed  at 
least  the  intelligence  usual  in  boys  of  his  age, 
and  that  fact  was  referred  to  in  the  opinion  aa 
one  of  tibe  grounds  of  the  decision. 

It  now  appears  that,  while  he  had  worked 
for  a  considerable  time  in  the  room  where  the 
gearing  was  plainly  visible,  so  tiiat  he  was  un- 
doubtedly familiar  with  it  in  a  general  way,  he 
had  never  worked  so  near  it  as  to  have  occasion 
specially  to  consider  the  risk  of  getting  his 
clothing  caught  in  it,  or  the  danger  of  being 
drawn  into  it  and  seriously^injured,  if  some 
looae  part  of  one  of  bis  garments  should  come 
in  contact  \tdth  it  There  was  evidence  that  a 
sleeve  of  his  jacket  was  caught,  and  that  his 
arm  was  thus  drawn  between  the  wheels.  It 
seems  to  have  been  his  dutv  to  obey  the  over- 
seer, who,  as  he  testifies,  told  him  to  pick  up  the 
punch.  'The  work  took  him  to  a  place  where 
lie  had  never  had  occasion  to  work  before;  the 
order  was  imperative,  callingfor  haste.  He  had 
had  no  instruction,  and  it  is  not  clear  that  he 
had  had  any  observation  or  experience,  which 
showed  the  danger,  that  in  getting  down  and 
lookingunderthe  machine  and  getting  upagaln 
some  part  of  bis  clothing  mi.irht  come  in  con- 
tact with  the  gearing  and  be  caught,  and  draw 
his  hand  or  arm  between  the  wheels. 

On  the  whole,  we  are  of  opinion  that  there 
was  some  evidence  to  submit  to  the  jury  on  the 
question,  whether  the  plaintiff  was  not  obvi- 
ously io  need  of  information  as  to  this  risk. 
On  similar  grounds,  the  plaintiff  was  allowed 
to  go  to  the  jury  and  receive  a  verdict  in  Coombs 
V.  Neie  Bedford  Cordage  Co.  102  Mass.  572.  See 
also  Wheeler  v.  Wason  Mfg.  Co.  185  Mass.  294; 
Clover  V.  Iheight  Mfg.  Co.  148  Mass.  88;  8u;o- 
boda  V.  Ward,  40  Mich.  480;  DamUrw  v.  Allen, 
74  Mo.  18:  Huitega  v.  C«(«fr  A  8.  Lumier  Go. 
51  Mich.  272. 

There  was  evidence  for  the  jury  upon  the 
question  whether  the  plaintiff  was  in  the  exer- 
cise of  due  care. 

Judgment  on  the  verdict. 
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BENNETT,  Appt.. 
e. 

HoINTIRE. 

(....Ind  ) 

1.  The  attempt  to  aednoe  and  debaneh 
the  wUiB  of  aaotber  buui  upon  the  latter's 
own  premises  will  not  Mistalo  an  action  of  tres- 
paoB  for  breaklnir  and  entering  plaintlfTs  oloee. 
In  whlob  such  attempt  Is  alleged  merely  by  war 
of  amrravatloD,  If  the  defmdant  bad  Ucrase  to 
go  upon  the  premises. 

2.  A  peraon  who  entera  another*a  preaa- 
imem  under  an  expreas  Ueenae*  <f  it  was 
not  fraudulently  obtalued,  does  not  become  a 
tKspBBBer  ab  inttio  by  wrongful  acta  while  upon 
the  premises,  although  he  would  become  such  If 
he  had  entered  by  authority  conferred  by  law. 

8.  An  awerment  charaeterialnK 
frandnleiit  a  representation  by  a  defenihnt  In 
trespass  that  ho  wanted  to  enter  the  premises  and 
obtain  a  ehorel,  la  losufflclent  to  raise  the  ques- 
tlon  of  fraud  therein  without  aTerring  facts 
neoeasary  to  establish  fraud. 

(December  II,  ISSD.) 

APPEAL  by  plaintfCF  from  a  judgment  of 
the  Circuit  Court  for  Clinton  County  in 
favor  of  defendant  in  an  action  of  trespass 
qvare  elaugum  fregit  in  which  the  attempt  to 
debauch  plaintiff's  wife  was  alleged  by  may  of 
ajKravation.  Aj^rmed, 
^tbe  facts  auraciently  appeu-  in  the  opinion. 

Shun.  Charlea  M.  Zion  and  James  N. 
Slnea  for  appellant. 
Jfom.  Palaier  *  Palmer  for  appellee. 

Hltchell,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

Bennett  sued  Mclotire  Id  trespass,  alleging 
that  the  latter,  with  force  and  arms,  entered 
upon  the  plaintiCF's  premises,  and  into  his 
dwelling-house  thereon  situate,  to  bis  damage. 
By  way  of  aggravation,  the  plaintiff  charged 
that  the  defendant,  having  so  wrongfully  en- 
tered upon  his  premises.  Rttempted  to  seduce 
and  debauch  the  plaintiff's  wife,  by  wickedly 
solicitiDg  and  attempting  to  persuade  her  to 
Bubinit  to  illicit  carnal  intercourse,  whereby 
the  plaindfl  wasgreatiy  grieved  and  diimaged. 

The  defendant,  after  pleading  the  general  is- 
sue, answered  in  justification  to  the  effect  that 
he  entered  upon  the  plaintiff's  premises  by  his 
leave  and  license,  for  the  purpose  of  obtaining 
possession  of  a  shovel  which  the  plaintiff  had 
theretofore  borrowed  from  him,  and  that  he  did 
no  injury  or  damage  to  any  property,  real  or 
personal,  belonging  to  the  plaintiff,  and  that 
this  was  the  identical  trespass  mentioned,  etc. 

The  plaintiff  replied,  in  substance  admitting 
the  license,  but  averred  that  the  defendant 
abused  the  privilege  conferred  by  misconduct- 
ing himself  as  above  alleged,  and  charged  that 
he  obtaiiwd  the  plaintiff's  consent  to  enter  upon 
his  premises  by  fraudulently  representing  that 
he  wanted  to  use  bis  shovel,  which  the  plain- 
tiff had  theretofore  borrowed,  but  that  in  truth 
he  did  not  want  to  use  that  implement  at  all, 
but  intencted  from  the  beginning  to  seduce  and 
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debauch  the  plalntifrs  wife;  and  that  the  pre- 
tense that  he  wanted  to  use  his  sbovd  was 
fraudulently  resorted  to,  merely  as  a  pretext  to 
obtain  plaintiff's  consent  to  enter  upon  Us 
premises.  The  court  sustained  a  demuner  to 
the  reply. 

It  is  very  clear  that  the  gravamen  of  the  ac- 
tion is  trespass  for  forcibly  breaking  and  enter- 
ing  the  plaintiff's  close.  The  averments  relat- 
ing to  the  defendant's  Improper  conduct  be- 
long to  the  description  of  the  trespass,  and  are 
only  laid  by  way  of  aggraTatloD  of  damafea. 
and  not  as  the  ground  of  the  action.  It  was'de- 
cided  in  England,  more  than  100  years  ago,  that 
an  action  of  trespass  would  He  when  the  defend- 
imt  entered  the  plaintiff's  bouse  without  leave 
and  delmuched  his  daughter  {Hennett  v.  All- 
eott.  2  T.  R.  166);  and  in  an  early  case  in  Con- 
necticut it  was  held  that  an  action  of  trespass 
for  breaking  and  entering  the  jjlaintiff's  house 
with  intent  to  ravish  the  plaintiff's  wife  would 
lie,  and  that  evidence  that  the  latter  was  a 
lewd  and  abandoned  character  wa»  not  admis- 
sible in  mitigation  of  damages.  Datenport  v. 
BumM,  5  Day,  145. 

In  the  case  last  cited.  It  was  said.  In  effect, 
that  the  breaking  and  entering  the  house  were 
the  ground  of  the  action,  and  that  the  other 
acts  done  In  pursuance  of  the  unlawful  intent, 
not  having  been  laid  per  quod  eontoHium 
amint,  were  merely  descriptive  to  show  the 
nature  and  enormity  of  the  trespass.  The  ac- 
tion being  trespass  t<x  breaking  the  [Oaintiff's 
close,  'if  the  irespsss  fall  to  Xaa  ground,  that 
which  is  a  consequence  nnst  necessarily  USi 
with  it." 

Thus  it  is  said  in  Raaor  v.  QualU,  4  Blackf. 
386:  "In  trespass  for  breaking  and  entering 
the  plaintiff's  bouse,  debauching  his  daughter, 
and  getting  her  with  child,  per  quod  mriUum 
amisit,  if  the  defendant  can  Jiurtlfj  the  enter- 
ing of  the  house,  be  defeats  the  acnon." 
ior  V.  CWe.  8  T.  R.  398. 

The  answer  shows  leave  and  license  from 
the  plaintiff'to  go  upon  his  premises,  and  was 
therefore  sufficient.  As  we  have  seen,  the  grav- 
amen of  the  action  being  the  breaking  and 
entering  the  plaintiff's  close,  the  defendant's 
lascivious  conduct  having  been  alle^d  merely 
by  way  of  aggravation,  tne  answer  fully  justi- 
fied the  entiy,  1^  showing  leave  from  the 
plaintiff.  It  was  therefore  Incumbent  on  the 
plaintiff  to  now  assign,  by  way  of  replication, 
such  special  matter  as  to  make  it  appear,  if  be 
could,  that  the  defendant  was  a  trespasser  ab 
initio,  notwithstanding  the  license.  Taylor  v. 
Gole,  anpra.   This  he  attempted  to  da 

One  of  the  questions  decided  In  Six  OarpeM- 
ten'  Com,  8  Coke.  146a,  1  Smith,  Lead.  Cas. 
*216, 7th  Am.  ed.  374,  was  that  "when  an  entry, 
authority  or  license  is  given  to  anvone  by  the 
law,  and  he  doth  abuse  it,  he  shall  be  a  tres- 
passer ab  initio;  but  where  an  entry,  author- 
ity or  license  is  given  by  the  party,  and  he 
abuses  it,  there  he  must  be  punished  for  his 
abuse,  but  shall  not  be  a  trespasser  ab  initio." 

The  defendant  here  entered  in  pursuance  of 
express  aulborlty  conferred  by  the  plaintiff, 
and  not  under  authority  conferred  by  law. 
and,  according  to  all  thecasMr^hen  the  plain- 
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tiff  binuelf  eivee  authority  to  enter  upon  his 

8 remises,  or  mto  hU  house,  he  cauDot,  because 
le  defendant  exceeds  or  abuses  his  authority, 
convert  that  wbich  was  originally  done  under 
the  sanction  of  bis  own  license  into  a  trespass, 
but  must  seek  his  remedy  for  the  acts  done  in 
excess  of  the  authority  by  some  other  appro- 
priate acti<»i.  Dingle  v.  Buffum,  57  Me.  879; 
Bradlsy  v.  Bavi*,  14  He.  44;  Jewell  v.  Mafiood, 
44  N.  H.  474;  Smith  r.  Pierce,  110  Mass.  86; 
Waterman,  Trespass,  §g  790^  791. 

The  reason  for  tbe  rule  is  that,  where  the 
law  has  given  an  authority,  it  seems  reasonable, 
in  order  to  secure  such  persons  as  are  the 
objects  thereof,  that  it  should  make  void 
everything  done  by  the  abuse  of  that  authority, 
whea  it  is  abused,  and  leave  the  abuser  in  the 
same  situation  as  if  he  had  done  everything 
without  any  authority.  In  the  other  case, 
where  a  man  who  Is  under  no  necessity  of  giv- 
ing an  authority  does  so,  and  the  person  receiv- 
ing tbe  authority  abuses  it,  thete  is  no  reason 
why  the  law  should  interpose  to  make  void 
everything  done  by  such  abuse,  because  it  was 
tile  man's  own  fofiy  to  trust  another  with  an 
auOiorfty  who  baa  shown  himself  not  fit  to  be 
trusted  therewith.    Bacon,  Abr.  461,  title 

Ii  either  paragraph  of  the  reply  had  stated 
facts  sufficient  to  justify  the  condusion  that 
the  license  had  been  obtained  by  fraud,  or 
under  a  false  pretense,  we  should  have  a  dif- 
ferent question.  But,  while  the  pleader  draws 
the  conclusion  that  the  defendant's  representa- 
tion  that  he  desired  to  obtain  his  shov^,  which 


had  been  heretofore  borrowed  by  tbe  plaintiff, 
was  fraudulent,  there  are  no  facts  pleaded 
which  justify  the  conclusion.  It  has  often 
been  declared  that  one  who  bases  a  right  to  re- 
lief upon  fraud  must  distinctly  aver  and  prove 
the  facts  necessaiT  to  establish  tbe  fraud,  and 
that  simply  to  characterize  a  transaction  as 
fraudulent  is  not  sufficient  in  a  pleadiog.  A 
false  representatltm.  in  order  to  be  available  as 
a  cause  of  action  or  defense,  must  relate  to 
some  existing  or  past  fact,  and  not  merely  to  a 
promise  as  to  future  conduct  or  intcDtions. 
Hiehter  v.  Irwin,  88  lud.  26:  Fry  v.  Day,  97 
Ind.  348;  Caylor  v.  Boe,  99  Ind.  1. 

It  does  not  appear  that  there  was  any  mis- 
representation concerning  any  existing  or  past 
fact  which  was  untrue.  Tbe  demurrer  to  the 
replies  was  properly  sustained. 

The  court  sustained  a  demurrer  to  the  plain- 
tiff's evidence.  Without  further  reference  to 
the  evidence,  it  is  sufficient  lo  say  it  distinctly 
appeared  therein  that  tbe  plaintiff  had  bor- 
rowed the  defendant's  shovel,  and  that  the  lat- 
ter, being  a  neighbor,  on  Intimate  terms,  en- 
tered upon  tbe  planitiff's  premises,  with  hb 
consent  and  authority,  to  obtain  poesesritm  of 
the  borrowed  utensil.  Indeed,  such  permis- 
sion would  have  been  implied  from  the  rela- 
tions which  tbe  parties  occupied  towards  eat^ 
other,  without  any  affirmative  evidence.  There 
was  therefore  no  evidence  from  which  an  in- 
ference could  have  been  drawn  that  the  de- 
fendant was  a  trespasser  in  entering  upon  the 
plaintiff's  Und. 
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A  ml]l<datB«  which*  If  »  nnlsanee  at  all* 
hmm  iMoome  so  by  the  gvaAufU  growth 

of  a  dty  around  it,  will  not  be  abated  In  equity 
as  a  nuisanoe,  where  the  fact  that  it  Isa  nulsanoe 
has  not  t>een  established  at  law, 

(January  6,  1800.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Common  Pleas  of  Lawrence 
County  in  favor  of  plaintiff  in  an  action  to 
enjoin  the  nuintenance  of  a  certain  mill-datn, 
and  to  have  tbe  same  declared  a  public  ndi- 
sance  and  abated.  Beveraed. 

The  case  was  referred  to  a  master,  who  re- 
ported in  favor  of  plaintiff.  Exceptions  hav- 
ing been  filed  to  bis  report,  tbe  case  came  on 
for  hearing  in  the  court  below  and  tbe  Judge 
also  found  for. plaintiff,  stating  the  point  at 
Issue  as  follows: 

"  The  defendants  are  owners  of  a  grist  mill. 
They  get  ppwer  for  its  operation  from  a  dam 
built  across  the  Neshanoock  Creek,  within  tbe 
limits  of  the  City  of  New  Castle.  They  and 
their  predecessors  have  been  in  the  enjoyment 
of  this  privilege  since  about  1817,  and  there  is 
no  evidence  to  justify  a  doubt  as  to  their  title. 
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But  the  plaintiff  comidainB  that  this  dam  has 
become  a  public  nuisance.  la&Uttix«  continued 
and  constantiy  repeated  wrongs,  mjuries  and 

damue. 

"The  tacts  alleged  in  support  of  this  com- 
plaint are  of  three  classes,  to  wit:  (1)  that 
gravel,  dirt,  muck,  filth  and  wash  have  ac- 
cumulated in  the  bed  of  this  dam,  whereby 
the  water  In  low  stages  has  become  stagnant. 
Impure,  unwholesome,  dangerous  and  injuri- 
ous to  the  public  health;  (2)  that  the  dam 
causes  a  frequent  flooding  of  tbe  streets  and 
highways,  as  well  as  of  a  large  area  of  the  City 
in  the  vicinity  of  tbe  stream,  depositing  ice  and 
other  drift  in  the  streets  and  highways,  render- 
ing them  impassable,  occaslonbig  great  incon- 
veolence  to  the  citizens  and  expense  to  the  City 
and  injury  to  the  health  of  the  community  and 
to  the  property,  business  occupations  and  trades 
of  the  inhabitants  of  the  City;  thus  doing 
great  injury  to  the  public  highways,  flooding 
lots,  buildings,  cellars,  vaults  and  wells  of  a 
portion  of  the  City;  and  (8)  that  the  current 
of  tbe  stream  is  impeded,  tbe  adjoining  terri- 
tory at  times  flooded,  and  thereby  tbe  proper 
drainage  of  a  large  portion  of  toe  City  inter- 
fered with  and  prevented. 

"  The  defendants  in  their  answer  deny  tbe 
general  averments  of  nuisance  and  injury  con- 
tained in  plaintiff's  bill;  but  instead  of  denying 
tbe  particular  facts  averred,  they^set  forth,  in 
avoidance  thereof,  tl^r  ^ei 


788 


Pbnhbtltaxia  Sdprbkb  Coubt. 


Jah.. 


power  furnished  by  the  dam,  and  allege  that 
the  buildings  and  improTemeols  along  Ne- 
Bhannoek  Creek.wlthin  the  Citj  of  New  Castle, 
bare  been  erected  and  made  unce  the  erection 
of  said  dam  and  the  building  of  their  mill,  and 
with  full  knowledge  of  toe  facts;  that  said 
water-power  was  private  property,  and  neces- 
sary to  the  working  of  the  said  mill;  that  the 
destruction  of  the  dam  would  cause  great  loss 
and  damage  to  tbem,  and  would  entirely  de- 

Erive  them""  of  their  water-power,  which  itself 
I  of  great  value;  that  if  the  dam  is  being  filled 
with  unhealthy  material,  this  is  being  done  by 
persons  who  have  voluntarily  settled  upon  the 
line  of  said  creek,  and  for  which  defendants 
are  not  answerable;  and,  finally,  they  cannot 
be  deprived  of  the  dam  and  water  power  with- 
out just  compensation  first  made  or  secured  by 
the  plaintiff.^ 
Defendants  thereupon  appealed  to  this  court 
Mr.  R.  B.  MeComb  for  Raney  and  Mc- 
Clain,  appellants. 

Mr.  W.D.  Wallace  for  Etna  Iron  Works, 
appellant. 

Mes»rg.  Winternlta,  McConahy  ft 
Brown,  for  heirs  of  William  H.  Brown,  de- 
ceased, appellants: 

If  the  wifnesaes  contradict  each  oilier  in  re- 
lation to  the  facts  con^itnting  a  public  wrong, 
equity  will  rdfose  to  interfere,  and  to  secure 
redress  the  parties  must  have  recourse  to  their 
remedy  at  law. 

Rhodes  v.  Dunbar,  87  Pa.  274;  Orowder  v. 
TijiJder,  19  Ves.  Jr.  617;  Story,  Eg.  Jur.  924; 
Hagner  v.  Heyberg^,  7  Watts  &  S.  107;  Rieh- 
ard^  App.  57  Pa.  105;  McCaffrey's  App.  105 
Pa.  S63;  Orey  v.  Ohio  &  P.  R.  Co.  1  Grant, 
Cas.  413. 

The  City  can  have  the  wrongs  alleged  tried 
by  a  jury,  but  can  have  them  redressed  in  no 
other  way. 

AUy-Qm.  v.  Cleaver.  18  Ves.  Jr.  211;  Knoll 
V.  Light,  76  Pa.  368;  TFter"*  App.  74  Pa.  241; 
Moj/amenting  v.  Long,  1  Pars.  Eq.  Caa.  146; 
Oim.  v.  i2u«A,  14  Pa.  186. 

The  mere  diminution  of  value  of  propertv 
by  the  nuisance,  without  irreparable  mischief, 
will  not  furnish  grounds  for  equitable  relief. 

Brightly.  Eq.  p.  249,  §  393. 

Mestrg,  W.  T.  Burns,  D.  B.  Knrtx  and 
L.  T.  Kur^,  for  appellee: 

A  public  nuisance  is  a  violation  of  public 
right;  it  is  sufficient  if  it  produces  that  which 
Is  offensive  to  the  senses,  and  which  renders 
the  enjoyment  of  life  or  property  uncomfort- 
able. 

Wood,  Nuts.  %%  17, 496;  Smith  v.  CumminffS, 
2  Pars.  Eq.  Cas.  92;  Dennis  v.  Eefchardt,  S 
Grant.  Cas.  890. 

Penning  back  the  water  of  a  stream  so  as  to 
render  it  stagnant  or  prejudicial  to  the  health 
of  the  neighborhood  is  a  nuisance. 

Wood,Nuis.  §S  75,  76,  120.  698. 

If  the  injuries  complained  of  constitute  a 
nuisance,  the  jurisdictioD  in  equity  clearly  at- 
taches. 

Stockdale  v.  TJllery,  37  Pa.  486;  Wood,  Nuis. 
^  772;  Brightly,  Eq.  g§  288,  290,  293,  298;  8 
Pom.  Eq.  Jur.  §  1394;  Bisphara,  Eq.  Jur.  g  439; 
Biddlt  V.  A»h,  2  Ashra.  211;  Com.  v.  Husli,  14 
Pa.  186;  Moyamenidng  v.  Long,  1  Pars.  Eq. 
Cas.  148. 
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It  is  not  necessary  that  the  right  sbonld  flnl 

be  established  at  law. 

Wood,  Nuis.  g  777;  BOc  Ch.  v.  Bartey,  121 
Pa.496;  Bunnell's  App.  69  Pa.  59;  Hixeke'k  App. 
101  Pa.  245;  Rankin's  App.  (Pa.)  2  L.  R  A.  420. 

The  facts  that  the  dam  is  useful,  that  it  is 
valuable,  that  It  was  erected  by  authority  cf 
law,  and  that  it  has  been  of  long  continuance, 
do  not  prevent  its  becoming  or  being  a  nui- 
sance. 

Wields  App.  74  Pa.  380. 

Prescription,  whatevK  the  length  of  time, 
has  no  application. 

Nortkwesiem  Fertititing  Go.  v.  ^ide  Park, 
97  V.  S.  659  (24  L.  ed.  1<^). 

The  decree  in  this  case  is  not  an  infringe- 
meot  of  the  defendant's  constitutional  flgfata, 
as  claimed  under  sees.  6  and  9,  art.  1. 

Byers  v.  Com.  42  Pa.  89;  S  Story.  Com. 
Const,  pp.  264,  661;  Den  v.  Soboken  Land 
it  Imp.  Oo.  69  D.  8. 18  How.  272  (IS  L.  ed. 
872). 

Paxsoa,  Ch.  J.,  delivered  the  opinicm  of 

the  court: 

The  mill-dam  in  this  case  is  not  a  nuisance 
per  se.  The  master  so  finds,  and  the  evidence 
lully  warrants  it.  If  a  nuisance  at  all,  It  has 
become  so  by  the  giadnal  growth  of  the  City  of 
New  Castle  around  it,  and  the  emptying  of 
cesspools  into  it.  The  dam  in  some  shape  has 
been  in  existence  for  over  half  a  century,  and 
the  water-power  therefrom  has  been  used  for 
milling  and  manufacturing  purposes.  At  pres- 
ent it  k  only  used  for  a  fiour  mill,  which  in 
times  of  low  water  is  operated  by  steam.  It  is 
not  denied  that  the  water-power  is  valuable, 
and  that  its  destruction  would  entail  a  serious 
loss  on  the  owner.  The  City  of  New  Castle 
filed  this  bill,  praying  the  court  below  to  decree 
the  dam  a  nuisance  and  order  its  removal. 
The  bill  avers  that  it  is  "a  public  and  common 
nuisance;  is  greatly  injurious  to  the  public 
streets,  highways,  safety,  health  and  general 
welfare  of  said  City,  and  seriously  affects  and 
damages  the  Inhabitants  thereof  in  their  prop- 
erty, business  and  occupations,  and  interferes 
with  and  prevents  tlie  proper  drainage  of  a 
large  part  of  the  territory." 

The  learned  master  has  found  the  dum  to  be 
a  public  nuisance,  which  flnding  was  approved 
by  the  learaed  court  below,  and  a  decree  en- 
tered for  ils  removal.  From  this  decree  the 
defendants  have  appealed. 

While  it  may  be  conceded  that  a  business 
which  is  useful  and  necessary  may  become  a 
nuisance  by  reason  of  the  growth  of  a  village  or 
town  around  it,  yet  tbere  is  a  manifest  distinc- 
tion between  such  a  case  and  that  of  a  mau 
who  seeks  to  establish  an  offensive  business  in  a 
thickly  populated  neighborhood. 

It  was  said  by  JvsHee  Sharswood  In  Wief^s 
App.  74  Pa.  S80:  "There  is  a  very  marked  dis- 
tinction to  be  observed  in  reason  and  equity 
between  the  case  of  business  long  established  in 
a  particular  locality,  which  has  become  a  nui- 
sance from  the  growth  of  [Kipulation  and  the 
erection  of  dwellings  in  proximity  to  it,  and  thai 
of  a  new  erection  tbrcateued  in  such  a  vicinity. 
Carrying  on  an  offensive  trade  for  any  number 
of  years  in  a  place  remote  from  buildings  and 
public  roads  does  not  entitle  the  owner  to  con- 
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tioue  it  In  the  same  place  after  bousea  have 
been  built,  and  roads  laid  out  in  the  neighbor- 
hood, to  the  occupaats  of  which  and  travelers 
upon  which  it  is  a  Duisaooe.  As  the  Citr  ex- 
tends, such  nuisaoces  should  be  removed  to  the 
vacant  grounds  beyond  the  immediate  neigh- 
borhood of  the  residences  of  the  citizens.  .  .  . 
It  certainly  ought  to  be  a  much  clearer  case, 
however,  to  justify  a  court  of  equity'  in  stretch- 
ing forth  the  strong  arm  of  injunction  to  com- 
pel a  man  to  remove  an  establishment  in  which 
he  has  Invested  faia  capital,  and  been  car^iog 
on  businesB  for  a  long  period  of  time,  from 
that  of  one  who  comes  into  a  neighborhood 
proposing  to  establish  such  a  business  for  the 
first  time,  and  who  is  met  at  the  threshold  of 
his  euterprine  by  a  remonstrance  and  notice 
that  if  be  persists  in  his  purpose  applicalicn 
will  be  made  to  a  court  of  eqaity  to  preront 
bim." 

We  may  supplement  these  well-considered 
remarks  by  saying  that  they  apply  virith  espec- 
ial force  to  a  case  where  the  property  alleged 
to  be  a  nuisance  cannot  be  removed,  and  a  de- 
cree to  abate  it  means  its  destruction.  In  such 
cases  a  court  of  equity  should  move  slowly, 
and  decline  to  act  upon  conflicting  evidence.' 

We  do  not  qoestlon  the  power  of  a  court  uf 
equity  to  restrain  and  abate  public  nuisances. 
This  IS  settled  by  a  line  of  decisions.  But  the 
authorities  uniformly  limit  the  jurisdiction  to 
cases  where  the  right  has  tirst  been  established 
at  law,  or  is  conceded.  It  was  never  intended, 
and  I  do  not  know  of  a  case  in  the  books, 
where  a  chancellor  has  usurped  the  functions 
of  a  ^ury,  and  attempted  to  decide  disputed 
questions  of  fact,  and  pass  upon  conflicting 
evidencein  such  cases.  The  learned  master  be- 
low held  that  "  the  right  at  law  need  not  be 
flrst  established,"  and  cites  in  support  of  his 
ruling  Com.  v.  Ruth,  14  Pa.  186,  and  BuniieU's 
App.  89  Pa.  59.  It  requires  but  a  glance  at 
thnse  cases  to  see  that  they  are  not  authority 
for  such  position.  Id  Com.  v.  £u«A  tlie  aid  of 
equity  was  invoked  to  restrain  the  erection  of 
a  dwelling-house  upon  a  public  square  of  the 
i-ity,  and  the  facts  were  admitted  by_  the  plead- 
ings. There  was  no  disputed  question  of  fact. 
Such  an  erection  was  a  nuisance  per  ae.  The 
learned  judge  who  heard  the  case  below  in  Com. 
T.  Ruth  delivered  an  elaborate  opinion  in 
which  he  discusses  this  subject,  and  cites  nu* 
merous  authorities,  after  which  be  said;  "The 
principle,  then,  appears  to  be  that  where  the  bill 
is  filed  by  the  Attorney-General,  and  the  right  is 
clear,  and  the  threatened  injury  irreparable,  an 
injunction  will  be  awarded,  although  the  right 
has  not  been  established  at  law.  .  And  that  this 
is  in  accordance  with  the  fifth  clause  of  the 
Act  of  Assembly,  above  referred  to,  giving 
equity  jurisdiction  to  this  court,  is  clearly  stated 
in  the  case  of  Hagner  v.  Ueyberger,  7  watts  & 
S.  107,  by  Mr.  Justice  Sergeant,  who  says: 
'The  object  of  this  clause  was  to  provide  ade- 
c^uate  redress  in  cases  where,  although  an  ac- 
tion at  law  was  maintainable,  yet  the  injury 
mifl^t  be  irreparable,  and  it  was  necessary  to 
Justice  to  step  in  and  prevent  its  being  com- 
mitted by  a  summary  process.  Thus  if  there 
were  somcient  ground  to  believe,  in  conse- 
quence of  threats  or  otherwise,  that  an  indi- 
vidual was  about  committing  waste  in  timber, 
etc.,  or  that  a  corporation  was  grossly  abusing 
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its  privileges,  or  that  a  public  officer  was  de- 
stroying or  about  to  destroy  public  books,  etc., 
or,  in  short,  any  act  was  doing,  or  likely  to  be 
done,  for  wbiut  damages  perhaps  could  not 
compensate,  and  the  legal  redress  might  be  too 
tardy  and  ioeSlcient,  which  was  in  the  nature 
of  misfeasance,  nuisance,  waste,  spoil  or  de- 
struction of  property,  and  the  act  was  contrary 
to  law  and  injurious  to  the  commuoity  or  in- 
;  dividuals,  a  summary  remedy  is  given  by  the 
strong  arm  of  an  injunction  to  stop  it,  or  pre- 
vent Its  being  done. 

I  have  quoted  this  extract  from  the  opinion 
of  the  court  below  in  Com.  v.  Ruth,  because  the 
rase  was  afiirmed  here  upon  said  opinion,  and 
it  thus  became  in  a  manner  the  opinion  of  this 
court.  It  promulgates  a  doctrine,  which  no 
one  denies,  that  where  the  right  is  clear,  a 
court  of  equity  may  in  extreme  cases,  where 
irreparable  injury  is  threatened  or  being  done, 
'  and  prompt  action  is  necessary  to  avert  it,  in- 
terpose by  an  Injunction.  But  such  vigorous 
and  speedy  remedy  can  hardly  be  held  to  apply 
to  a  mill-dam  which  has  been  in  existence  for 
over  half  a  century. 

In  BvnneU's  App.  the  syllabus,  which  cor- 
rectly indicates  the  point  decided,  is  as  follows: 
"A  road  was  laid  out  in  18S0  through  Bunnell's 
land;  in  1H68  he  erected  s  'stone  row'  across 
what  was  alleged  to  be  the  road.  In  a  proceed- 
ing in  equity  to  restrain  him  from  maintaining 
the  erection,  etc.,  atle^ng  it  to  be  a  public 
nuisance,  and  a  special  injury  to  the  plaintiff, 
the  evidence  was  conflicting  as  to  whether  the 
Toad  had  been  opened  by  tbe  supervisor,  where 
it  had  been  opened,  and  that  the  route  of  tlie 
road  had  been  frequently  changed,  etc. :  held, 
that  the  proceeding  in  equity  could  not  be 
mainiained:  (1)  because  of  tbe  uncertainty 
of  the  location  of  the  road;  (2)  that  there  was 
a  full  remedy  at  law;  (8)  that  tbe  injury  was 
not  permanent  and  irreparable." 

In  that  case  it  was  said  by  Mr.  Jtutice  Ag- 
new  that  "tbe  mere  fact  that  there  is  a  remedy 
at  law  by  indictment  or  action  will  not  alone 
prevent  the  exercise  of  the  power  (equity),  but 
It  is  a  reason  why  tbe  jurisdiction  of  chancery 
should  be  confined  to  cases  of  a  very  plain  char- 
acter, when  the  injury  is  irreparable  and  can- 
not await  the  slow  progress  of  tbe  legal  redress." 

No  one  doubts  the  Jurisdiction  of  the  court 
of  equity  in  the  case  of  a  nuisance  »e,  such 
as  a  bone-boiling  establishment,  a  swine  yard 
or  pig  sty,  or  other  similar  establishment.  So 
with  obstructions  to  public  highways.  But, 
as  before  observed,  this  mill-dam  is  not  a  nui- 
sance per  se.  Whether  it  is  a  nuisance  at  all 
depends  upon  the  testimony,  and  that  is  coo- 
fiicting.  This  is  especially  so  as  regards  the 
matter  of  the  health  of  the  City.  Two  physi- 
cians of  repute  who  reside  in  and  practice  in 
New  Castle  testify  that  the  dam  has  not  in- 
creased the  sickness  of  the  City,  and  that  it  is 
as  healthy  in  the  vicinity  of  the  dam  as  in 
other  parts  of  the  City,  The  City  has  been  slow 
in  finding  out  that  it  is  a  nuisance,  and  after 
waiting  1^1  these  years,  it  cannot  be  said  with 
truth  that  there  is  any  such  urgency  as  demands 
the  severe  and  summary  remedy  by  injunction 
until  the  character  of  the  alleged  nuisance  has 
been  passed  upon  by  a  jury.  It  is  an  easy  and 
short  way  for  the  City  to  git  rid  of  the  dam;  it 
involves  no  compensation  to  theojqierandim- 
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Not. 


powB  DO  burden  upon  it.   The  tesHmony  leaves 

no  doubt  but  that  many  of  the  citizens  of  Kew 
Castle  are  anxious  to  have  the  dam  removed; 
one  of  them  testifies  that  it  would  benefit  his 
property  to  the  amount  of  $2,000;  others  have 
doubtless  testified  under  the  biaa  which  self-in- 
terest creates.  We  think  that  under  all  the 
circumstances  of  this  case  the  defendants  are 
enUtled  to  a  trial  by  jury  before  tbeirproper^ 
«ball  be  condemned  as  asuisance  and  destroyed. 
The  CSty  may,  if  it  sees  proper,  proceed  against 
the  defendants  br.au  indictment  or  by  a  suit  at 
common  law.  When  the  right  is  thus  settled, 
then  and  not  till  then  will  Jurisdiction  attach 
in  equity.  Non  constat  that  the  defendants, 
after  a  verdict,  should  one  be  rendered  against 


them,  will  subject  theiDaelves  to  the  ezpenae 

of  a  bill,  but  will  voluntarily  abate  the  nui- 
sance. 

If  we  sustain  this  bill  I  can  hardly  imagine  a 
case  in  which  we  could  deuy  the  jurisdiction, 
no  matter  how  disputed  the  facts  may  be,  or 
contradictory  the  testimony.  Heretofore  the 
Jurisdiction  of  equity  has  been  confined  to  nni- 
sauces  perse,  or  where  the  right  is  clear,  or  has 
been  settledtnrtheverdictofajury.  WethinlE 
it  better  to  adhere  to  the  beaten  track. 

The  decree  it  reterted,  and  the  biU  dimwed 
at  the  cost  of  the  appellees,  but  without  preju- 
dice to  their  right  to  proceed  by  iodictment  or 
suit  at  common  law. 


WEST  VniaiNIA  SUPREME  COURT  OF  APPEALS. 


DARBT  &  Co.  et  al.,  and  Michael  Reilly 

et  ai.,  Appta., 
o. 

John  J.  GILLIGAN  et  al. 

(.„.W.  Va.....) 

•Whwe  me  member  of  »meroMitlle  firm 
mirchaeea  the  interest  of  the  other 
member,  and  In  oonalderatloD  thereof  aaaumefl 
to  payalltbe  partnership  debts,  the  Ann  and  both 
members  betas  at  die  time  Insolvent,  or  on  Uie 
eve  of  insolvency,  andohortljrtbereattertlK  pur> 

«HeBd  note  \v  8ktd>b,  P. 
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ohaslnjT  partner,  without  paying  any  of  tbc  Qrm 
debts,  conveys  tjio  whole  of  the  asseta  of  ttie  late 
Qrm  to  a  trustee.  In  such  a  manner  as  to  devote 
the  whole  thereof  to  the  payment  of  bis  Individ- 
ual debts,— Held,  such  sale,  tieinfr  without  any 
valuable  oonsldetation.  Is  inetfoctual  to  ooovert 
the  booIbI  assets  into  Individual  inoperty ;  and.  as 
to  the  equitable  rights  of  the  flrm  oiedftofs,  sucA 
trust  deed  is  fraudulent  and  void. 

(November  Vi,  1880.} 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Taylor  County  in  favor 
of  defendants  in  a  suit  brought  to  set  aside  a 


All  that  cau'be  taken  Is  the  Interest  of  the  debtor  In 
the  firm,  cot  the  partnership  etfeots  themsel  vee,  but 
the  riarhtfl  of  the  partner  to  a  share  of  the  surplus 
that  may  remain  after  all  the  detrts  are  paid.  Tap- 
pan  V.  Blaisdell.  5  N.  H.  IW.  . 

The  partners  have  a  lien  on  the  partnership  prop- 
erty for  the  payment  of  the  partnership  debts,  and 
for  the  surplus  due  to  eaoh  partner  after  the  aMtle- 
mout  of  the  partnership  tiabllitlee ;  and  credttora. 
as  such,  have  do  lien  thereon,  and  must  work  out 
their  rlRhts  through  the  equities  of  the  partnera. 
Kloe  V.  Barnard,  20  Vt.  479 ;  Freeman  v.  Btewart,  41 
Miss.  139;  Slgler  v.  Kuoz  Co.  Bank,  8  Ohio  St.  SU  : 
Hawk  Eye  Woolen  HUIs  v.  Conklln,  !0  Iowa,  122 ; 
O'BannoD  v.  Miller,  4  Bush,  2&;  Copo^  App.  SB 
Pa.284;  Houseal's  App.4fiPa.«i6;  Foster  v.  Bamea, 
81  Pa.  9r7;  Day  v.  Wetherby.  29  Wis.  388;  BWn  t. 
Jones,  3  Head.  308 ;  Case  t.  Beauregard,  W  tT.  S.  119 
(SS  L.  ed.  870) :  Campbell  v.  Mullatt,  S  SwmnrtL  U ; 
Ex  iMTte  Ruffln,  6  Ves.  Jr.  119. 

The  principle  Is  well  settled  that  because  of  this 
lien  of  the  partoen,  the  llnnM  debts  must  be  paid 
out  of  the  firm's  assets  before  the  personal  ctebts  of 
the  individual  memlwrs  of  the  Arm  can  be  paid 
therefrom.  Peaee  v.  Rush,  t  Minn.  112;  Cbase  v. 
Bteel.  e  GkU.  64:  Bullock  v.  Hubbard,  28  Gal.  Ml ; 
Luoas  V.  Atwood,  t  Stew.  (Ala.)  878;  Bridge  v. 
HcCuUough,  27  Ala.  SSI ;  Camp  v.  Hayer,  47  Oa.  414 ; 
FlUey  V.  Phelps,  18  Conn.  300 ;  Clark  v.  AUee.  8  Harr. 
(DeL)  80 ;  Cfmant  r.  Frary,  49  lod.  S80 ;  Cox  v.  Hub- 
sell,  44  Iowa,  580;  Roberts  v.  Oldham,  6S  N.  C.  SH: 
French  v.  Lovejoy,  U  X.  H.  4»;  Bsn  v.  BsUU,  SO 
Hiss.  800;  Williams  v.  Oage,  49  Kiss.  777:  Phelps  v. 
McNecly,  66  Mo.  508;  Frow,  Jacobs  St  Co's  Bstate 
73  Pa.4B9:  Carper  v.  Hawkins,  8  W.  Va.aU:  Con- 
verse V.  MoRee,  14  Tez.  80;  Johnson  v.  King,  6 
Humph.  288 ;  Gfaitotlan  V.  EUls,  1  Oxatt.  IBS;  Wash- 
bum  V.  Bellows  Falls  Rank,  U-Vt.  218.  i 
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NOTX.-2^artnerAfl>  propertv  fo  be  appUed  to  part- 
nerAfp  debts. 

The  corpiM  of  the  efteola  Is  Joint  property,  and 
neither  partner  separately  has  anythiog  in  that 
corpus;  but  the  Intercet  of  each  Is  only  his  share  of 
what  remains  after  the  partnership  debts  are  paid 
and  acoounts  are  taken.  Witter  v.  Hlchurds,  10 
Conn.  37;  Beecher  v.  Stevens,  43  Conn.  667 ;  Pierce 
T.  Jackson.  6  Mass.  lSt8 ;  Doner  v.  Staufter.  1  Pen.  ft 
W.  188;  Crane  v.  French,  1  Wend.  811 ;  Place  v. 
6weetMr.lOOhlo,142;  Hurley  v.  Walton,  BSUL  280; 
Taft  V.  Sohwamb,  80  ni.  289 ;  Williams  v.  Gaffe,  Id 
Hiss.  777 ;  Ualnee  v.  Coney,  61  Mise.  323 ;  California 
Furniture  Co.  v.  Halsey,  54  Cal.  815;  Matlock  v. 
Matlook,  B  Ind.  4CB ;  Swallow  V.  Thomas,  15  Kan.  SO ; 
HaU  V.  Chigett.  48  Hd.  223 ;  Melly  v.  Wood,  71  Pa. 

488;  Btaats  v.  Bristow,  78  N.  Y.  264;  Field  v.  , 

4  Ves.  Jr.  896;  Weet  v.  Skip,  1  Ves.  Sr.  238;  Fox  v. 
Hanbury.  Cowp.  44fi;  Taylor  v.  Fields,  Ifi  Ves.  Jr. 
eoo.  note:  2 Kent,  Com.  11th  ed.  78,  note:  Oollyer, 
Partn.Sd  AULed.  (^klns)  notes  to  I  (88,  pp.  704-710 ; 
Story,  Partn.  noUa  to  H  281-268. 

Without  the  assent  of  the  copartners  the  partner- 
ship assets  cannot  be  applied  to  the  individual  debt 
of  one  of  the  members.  Todd  v.  Lorah,  76  Pa.  156 ; 
Atkln  V.  Berry,  1  Lea.  VL ;  Corwln  v.  Suydam,  24 
Ohio  St  200:  Perry  v.  Butt,  14  Oa.  899;  KlUey  v. 
Phelps,  18  Conn.  300!  Lanier  v.  McCabe,  2  Fla.  33; 
Furman  v.  Fisher,  4  Coldw.  680:  Smith  v.  Andrews, 
49  m  28;  Caldwell  v.8cott,64N.  H.  414;  Flanagan 
V.  Alexander,  60  Mo.  GO;  Boss  v.  Henderson,  77  N. 
C.1721  Blodfrett  v.  Sleeper,  67  He.  WO;  Williams  v. 
Bamett,  10  Kan.  4!i5 ;  HamUton  v.  Hodgea,  80  Im. 
Ann.  1280. 

It  is  well  settled  that  portnonhlpprcqierty  cannot 
be  holden  to  pay  the  separate  debts  of  an  individual 
partner  until  all  the  partnership  debts  are  paid. 
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certain  trust  deed  of  property,  and  to  have  the 
property  applied  to  tbe  payment  of  debts  due 
tbe  plaiotiffs. 
Tbe  facts  are  sufficiently  stated  in  tbe 

Mr.  Frank  Wood*,  for  appellants: 

A  partner  has  a  lien  on  tbe  partnership  prop- 
erty for  tbe  payment  of  all  the  firm  debta 

Story,  Partn.  S§  97,  858,  860. 

As  long  as  this  lien  of  the  partoer  coatinues, 
'  the  creditors  of  tbe  firm  bave  a  lien,  or  quasi 
lien  as  it  is  sometimes  called,  which  is  said  to 
be  "worked  out"  through  tbe  CDQtiuuing  lien 
of  tbe  partner. 

Btory,  Partn.  §  800;  Bates,  Partu.  ^  820. 

This  lien  of  the  partner,  and  consequendy  tbe 
lien  of  the  firm  creditors,  continues  always 
until  it  has  been  expressly  waived. 

Story,  Partn.  §  860. 

As  in  this  case  the  contract  of  dissolution  does 
not  waive  this  lien,  it  would  continue  for  the 
benefit  of  the  firm  creditors,  even  if  ibe  firm  bad 
been  solvent  at  the  time  Bums  sold  out. 

SfiackdfoTd  v.  Skackelford,  82  Gratt.  503; 
OUon  V.  Morriton,  28  Mich.  895;  Conroy  v. 
Wood4.  18  Cal.  626;  Phelps  v.  MeNeelg,  66  Mo. 
564;  Tenney  v.  Johnttm,  48  K.  H.  144. 

As  the  firm  Qilligan  &  Co.  was  insolTent 
and  both  the  partners  were  insolyent,  tlie  sale 
bjy  Bums  to  bis  copartner  Gilligan  is  presump- 
tively fraudulent  as  to  the  firm  creditors  and  a 
court  of  equity  will  set  the  sale  aside  and  dis- 
tribute the  property  as  firm  property. 

Re  Gook,  3  Biss.  122. 

In  such  a  cnse,  a  partner  has  no  right  by  an 
assignment  of  his  interest  to  take  from  the  firm 
creditors  the  right  to  have  their  claims  satisfied 
out  of  the  firm  property;  and  all  tbe  firm  prop- 
erty continues  liable  for  the  firm  debts  as  before 
the  assignment. 

Menaghv.  WArtwtf«,  52N.  T.  147;  Wathburn 
V.  B^nk  of  Bellows  Falls,  19  Vt.  27». 

Mr.  H.  H.  Dent  for  appellees. 

Snyder,  P.,  delivered  the  opinion  of  the 

court: 

Appeal  from  a  decree  of  the  Circuit  Court  of 
Taylor  County,  pronounced  March  28,  1887, 
in  the  suit  of  Darby  &  Co.  and  others  against 
John  J.  Gilligan  and  others.  Tbe  suit  was 
brought  to  set  aside  a  trust  deed  made  by  said 
Gilligan  to  John  T.  McGraw,  trustee;  to  en- 
join said  trustee  from  disposing  of  tbe  proper- 
ty thns  conveyed  to  bim;  and  to  bave  tbe  same 
applied  to  the  payment  of  the  plaintiffs'  debts. 
On  September  17,  1883,  the  said  Gilligan  and 
James  Burns  entered  into  an  agreement  in 
writing,  whereby  they  agreed  to  form  a  part- 
nership for  conducting  a  general  merchandis- 
ing business  in  the  Town  of  Grafton,  Taylor 
County ,{Gilli^n  having  prior  to  Uiat  time  been 
merchandising  at  the  same  place,  and  Having 
then  on  band  a  stock  of  goods,  which  be  put 
into  the  firm,  of  tbe  value  of  |2,000;  and  Bunts 
paid  into  the  firm  $1,000.  Upon  this  capital 
stock;  they  agreed  that  Gilligan  should  have  a 
two-thirds  and  Burns  a  oni?-lbird  interest  in  tbe 
assets,  business  and  profits  of  tbe  partnership. 
At  tbe  time  this  partnership  was  formed,  Gil- 
Hgan  was  indebted  to  the  First  National  Bank 
of  Grafton  and  others  in  the  sum  of  $1,100, 
for  money  borrowed  and  put  into  tbe  mercan- 
tile bu&iness  while  he  was  conducting  it  alone. 
6  L.  R.A. 


During  the  carrying  on  of  the  business  by  tbe 
firm,  the  firm  contracted  debts  to  the  plaintiffs 
and  others,  and  tbe  partners  so  managed  the 
business  that  they  and  tbe  firm  became  in- 
debted, to  insolvency.  Afterwards,  on  Feb- 
ruary 27,  1886,  by  a  contract  in  writing,  the 
partnership  was  dissolved,  upon  the  terms 
that  in  consideration  of  $1,000,  for  which  Qil- 
ligan executed  to  Burns  his  note,  payable  one 
year  from  that  date.  Burns  withdrew  from  the 
firm,  and  Gilli^  assumed,  and  agreed  to  pay, 
all  the  then  existing  indebtedness  of  the  firm. 
About  two  months  after,  on  April  24,  1885, 
Gilligan  conveyed  to  John  T.  McGraw  tlie 
whole  of  the  assets  of  the  late  firm,  in  trust, 
to  secure  all  bis  debts,  including  tbe  debts  due 
the  plaintiffs  and  others  by  said  firm;  but  in 
said  conveyance  be  preferred  the  aforesaid 
$1,100  due  to  the  Grafton  Bank  and  others, 
tbe  note  for  $1,000  given  to  Bums  as  aforesaid, 
which  had  tieien  assigned  by  bim  to  Anna 
Boms,  and  other  individual  debts,  amounting 
in  the  aggregate  to  more  than  tbe  value  of  the 
assets  conveyed.  Upon  these  facts  the  filain- 
tiffs,  tbe  appellants  here,  contend  that  this  at- 
tempt of  Gilligan  to  prefer  and  pay  his  indi- 
vidual debts  out  of  the  said  a»>set8  is  a  fraud 
upon  tbe  firm  creditors,  which,  according  to 
well-seltied  principles,  a  court  of  equity  will 
not  permit. 

Ordinarily  tbe  partnership  esttUe  is  liablefor 
the  payment  of  the  firm  debts  in  preference  to 
the  individual  debts  of  the  partners.  This  is 
the  right  of  the  partners  inter  se.  The  credi- 
tors of  the  partnership  have  no  such  right  of 
priority  over  the  creditors  of  tbe  partners  indi- 
vidually, otherwise  by  substitution  to  tbe 
rights  of  tbe  partners  inter  se.  The  partners 
may  release  this  right,  and,  if  they  do  so  bona 
fide,  tbe  creditors  of  tbe  partnership  cannot 
complain;  for  it  is  not  their  right,  except  sub- 
ject to  the  proper  disposition  and  control  of 
the  partners  themselves,  to  whom  it  belongs. 
This  right  Is  generally  called  the  "partner's 
lien."  It  differs  from  a  ccpimon-law  Hen  In 
that  it  Is  not  dependent  on  possesion,  and  any 
single  partner  can  convey  a  good  title  to  specif- 
ic chattels  by  a  bona  fide  sale  in  the  course  of 
trade;  and  a  lien  does  not  involve  tbe  right  to 
deal  with  the  property,  whereas  the  partner's 
equity  is  a  right  to  have  it  applied  for  certain 

f)urposes,  and  the  one  partner  cannot  assert  the 
ieo  as  a  sole  plaintiff.  Tbe  existence  of  this 
equity  may  be  explain^  in  a  variety  of  ways, 
as  on  an  implied  contract  that  the  assets  shall 
not  be  used  for  private  purposes;  on  tbe  doc- 
tnne  of  suretyship,  since  each  partner  is  liable 
in  aolido  for  tbe  debts,  and  therefore,  inter  m, 
virtually  a  surety  for  tbe  copartners  for  their 
proportions,  and  entitled  to  bave  tbe  assets  ap- 
plled  so  as  to  relieve  him.  The  partners  have 
jointly  the  same  right  of  absolute  disposition 
of  their  joint  properly  that  any  individual  has. 
They  may  sell  it,  pledge  it,  convert  it  into 
other  forms,  divide  it  up  among  themselves, 
devote  it  to  the  payment  of  all  or  part  of  the 
debts,  or  exercise  other  ownership  over  it,  sub- 
ject only  to  each  other's  rights,  and  to  the  opera- 
tion of  statutes  forbidding  voluntary  or  fraud- 
ulent conveyances,  to  hinder,  delay  and  de- 
fraud creditors.  It  is  clear  from  what  has 
preceded  that  while  the  partnership  is  solvent 
and  going  on  the  partners  may,  bjc-imanimops 

Digitized  by  CjOO^  IC 


742  UiriTED  States  Dibtbiot  Codbt. 


EAerrEBN  Dibtrict  of  MnaooBi.  Dsc., 


assent  or  joint  act,  do  wbat  tbey  please  with 
the  assets,  if  the  act  is  bona  fide.  Where,  in 
such  case,  one  partner  sells  or  assigos  bis  inter- 
est to  the  other,  bona  fide,  for  a  valuable  con- 
sideration, or  an  agreement  to  pay  the  debts  of 
the  Arm,  and  indemoify  against  tbeni,  this  will 
change  tbe  joint  into  a  separate  property.  The 
only  question  Is  upon  Ibe  bona  fides  of  the 
transaction.  If  such  ao  arrangement  could  not 
be  made,  a  partner  never  could  retire.  Bates, 
Partn.  gg659,  820.  824;  Story.  Partn.^8  97.860. 

On  the  other  hand,  accordinir  to  the  better 
reason  and  tbe  weight  of  authority,  if  the  Urm 
is  insolvent,  or  on  tbe  eve  of  insolvency,  and 
both  of  tbe  partners  are  insolvent,  a  purchase 
by  one  partner  of  Ibe  interest  of  tbe  other,  in 
consideration  of  tbe  former's  assumption  of  all 
tbe  debts  of  tbe  firm,  will  be  regarded  as  a  pur- 
chase upon  a  consideration  which  is  of  no  val- 
ue wliatever;  and,  no  equivalent  having  been 
ffiveD.  tbe  transfer  is  in  effect  voluntary,  and 
Its  only  effect,  if  sustained,  would  be  to  hinder 
partnership  creditors,  and  hence  is  deemed  in- 
effectual to  convert  the  joint  property  into 
separate  property,  aa  agaiDSt  tbe  firm  creditors. 
Mr  parte  May<m,  4  DeO.  J.  &  8.  664,  11  Jur. 
N.  S.  438,  12  L.  T.  N.  S.  264;  SandenoA  v. 
Stoekdale.  11  Md.  S68;  P/Ulpt  t.  McNeely,  66 
Ho.  5S4;  Tenney  v.  Jehnton,  48  N.  H.  144; 
Manh  V.  Bennett,  5  McLean,  117;  Roop  v. 
Berrtm,  15  Neb.  73;  Se  Cook,  8  Biss.  123;  Oon- 
Toy  V.  Woodg,  18  Cal.  626;  Banaom  v.  Van 
Deventer,  41  Barb.  807;  Menagh  v.  WhitweU, 
S2  N.  Y.  146,  168;  Bhaeketford  v.  Shackelford. 
82  Gratt.  508;  Pbrm«r«  Bank  v.  dmi^,  S6  W. 
Va.  641. 


In  Uie  case  at  bar  the  Ann  as  well  as  tbe 
individual  partners  were  indebted,  to  insolv- 
ency, at  tbe  time  the  contract  of  dlnolotion 
was  made,  by  tbe  terms  of  which  Ollligan  as- 
sumed to  pay,  not  only  tbe  debts  of  the  firm, 
but  |1,000  to  Burns.  As  the  firm  and  Gilliean 
were  then  both  insolvent,  there  was  do  valuable 
consideration  for  either  this  assumption  of  the 
Arm  debts  or  said  $1,000.  Less  than  two 
months  after  this  transaction,  Gilligan,  without 
paying  a  single  firm  flebt,  ao  far  as  tbe  record 
sliowB,  assigned  all  the  assets  in  such  a  manner 
as  to  devote  the  whole  of  them  to  tbe  payment 
of  his  Individual  debts.  It  seems  to  me  plain 
that  to  uphold  this  scheme  against  the  ri^ts 
of  tbe  social  creditors,  would  violate  not  only 
the  general  principles  of  equity,  but  the  ex- 
press provisions  of  our  Statute  against  volun- 
tary and  fraudulent  conveyances.  It  is,  how- 
ever, claimed  for  tbe  appellees  that  if  this 
transaction  is  held  void  as  to  tbe  firm  creditors, 
then,  for  the  like  reasons,  the  act  of  Qilligan  in 
putting  his  own  stock  of  goods  into  the  firm 
must  m  held  void  as  to  his  individual  creditors. 
But  there  is  no  analogy  in  the  two  transactions. 
It  does  not  appear  that  either  Bums  or  Gilligan 
was  insolvent  at  that  time,  and  it  does  appear 
that  Burns  paid  into  the  ooncem  $1,000,  and 
also  that  the  det)l8  due  tbe  plaintiffs  and  others 
were  contracted  by  the  firm  on  the  faith  of  the 
social  assets. 

For  thete  reoKmt  the  decree  of  (A«  (Xratit 
Court  i$  reverted,  and  <ft«  eaute  remanded. 

Engliah  and  Bnumon,  JJ.,  concDrred; 
Green,  J.,  absent. 
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UNITED  STATES 

0. 

George  A.  BAYLB. 
(«)Ted.Bep,061.) 

1.  A  po«tal>eard  on  whleh  la  written  a 
demimd  ibr  the  payment  of  a  debt,  and  a 
tloeat  to  sue  or  plaoe  tbe  demand  Id  tbe  h^ds  ot 
a  lawyer  tor  suit  U  tbe  debt  Is  not  paid.  Is  not 
mailable  matter.  Peraons  sendlnv  suoh  postal - 
oards  are  liable  to  ladlctraent  under  the  Act  et 
CoDgressof  September  86,  1688. 

8.  A  povtal-eard,  saying-  **PIea>e  eall 
and  settle  aoconnt,  which  la  tonir  past  due 
and  for  which  our  collector  han  called  several 
times,  and  oMiire."-~i8  not  of  a  threatening  chiir- 
aoter,  or  intended  to  reflect  iujurr  upon  the  per- 
son addressed,  withhi  the  meaning  of  the  Act  of 
OongresBBB  to  unmallable  matter. 

(December  U,  1880.) 

INDICTMENT  for  depositing  non-mailable 
matter  in  the  mails.  On  demurrer  to  indict- 
ment.   Sustained  aa  to  first,  and  overruled  <u 
to  neeond  andthird,  count*. 
The  case  sufficientiv  appears  in  tbe  opinion. 
Mr.  B.  P.  Dyer  for  defendant,  in  support 
of  the  demurrer. 

Mr.  George  D.  Reynolds,  U.  8.  Dt'tt. 
Attjf.,  for  the  United  States,  contra. 
ttLRA. 


fHiayer,  /..delivered  tbe  following  opin- 
ion: 

This  is  an  indictment  in  three  counts,  under 
the  Act  of  September  26,  1888  (25  U.  S.  Stat. 
496)  for  depositing  postal-cards  of  an  alleged 
non-mailable  character  in  tbe  mails.  The 
postal-cards  in  question  were  each  addressed  to 
John  Greb,  3201  Ii^anklin  Avenue,  St.  Louis, 
and  are  of  the  following  tenor: 

St.  Louis,  April  12tb,  1889. 

Please  call  and  settle  account,  wbicb  is  Ions 
past  due,  and  forwhicb  our  collector  has  called 
several  times,  and  oblige, 

Respectfully,         St.  Louis  Pretzel  Co. 

St.  Louis,  April  Idtb,  1880. 

You  owe  us  $1.80.  We  bave  called  several 
times  for  same.  If  not  paid  at  once,  we  abBil 
place  same  with  our  law  agency  for  collection. 

Respectfully,  St.  Louis  Pretzel  Co. 

St.  Louis,  May  let,  1889. 
You  owe  us    .80,  long  past  due.   We  have 
called  several  times  for  tiie  amount.   If  it  is 

not  paid  at  once,  we  shall  place  same  with  our 
lawyer  for  collection. 
Respectfully,  St.  Louis  Pretzel  Co. 

Section  1  of  the  Act  of  September  38, 1888, 

grovides  "that  all  matter,  otherwise  mailable 
7  law,  upon  the  envelope  or  outside  cover  or 
wrapper  of  which,  or  any«po8tal-card  upon 
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which  any  delineationa,  epithets,  tenns  or 
language  of  any  indecent,  lewd,  lascivious, 
obscene,  libelous,  Bcunilous,  defamatory  or 
tlireatening  character,  or  calculated  by  the  temu 
or  manner  or  style  of  display,  and  obviously  in- 
tended, to  reflect  iojurioosly  upon  the  character 
or  conduct  of  another,  may  be  written  or 
printed,  or  otherwise  impressed  or  apparent, 
are  hereby  declared  noo-mailable  matter,  and 
shall  not  be  conveyed  in  the  mails,"  etc. 

If  the  postal-cards  in  ctuestion  are  non-mail- 
able,  it  is  because  they  contain  lanf^age 
of  a  "threateniDg  chatacter,"  within  the  mean- 
ing of  the  law,  or  because  they  contain  lan- 
guage "calculated  .  .  .  and  obviously  intended 
to  reflect  injuriously  upon  the  character  or 
conduct"  of  the  person  to  whom  they  were  ad- 
dressed. It  is  clear  that  they  fall  within  no 
clause  of  the  Statute  unless  they  are  within  the 
clauses  last  referred  to.  Two  of  the  cards,  as 
it  will  be  observed,  oontaio  a  demand  for  the 
payment  of  money  alleged  to  be  due,  and  a 
threat  to  place  the  demand  in  the  hands  of  a 
lawyer  for  collection,  if  not  paid  at  once.  The 
question,  therefore,  arises,  whether  Congress 
intended  to  prohibit  the  mailing  of  postal  cards 
cont^ing  or  on  which  are  written  threats  of 
that  kind.  The  language  of  the  Statute  is  very 
general,  and  certainly  may  be  fioostnied  as  a 
prohibition  against  mailing  postal-cards  which 
contain  threats  to  bring  suits  if  debts  are  not 
paid,  as  well  as  being  a  prohibition  against 
mailing  cards  containing  threats  of  personal 
Tiolence  or  threats  of  any  other  chatacter.  It 
is  most  [ovbable,  I  think,  that  Congress  in- 
tended theActabouldreceirethatconstniction. 
It  is  a  well-known  fact  that  prior  to  the  passage 
of  the  law  some  persons  had  made  a  practice  of 
enforcing  the  payment  of  debts  b^  mailing 
postal-cards  or  letters  bearing  offensive,  threat- 
ening or  abusive  matter,  wbich  was  open  to 
the  inspection  of  all  persons  through  whose 
hands  such  postal-cards  or  letters  happened  to 
pass.  In  some  quarters  the  practice  alluded  to 
of  sending  communications  through  the  mail 
that  were  both  calculated  and  intended  to 
humiliate  and  injure  the  persons  addressed  in 
public  estimation  had  become  one  of  the  recog- 
nized meUiods  of  compelling  the  payment  of 


debts.  Congress  evidently  intended  by  the  Act 
of  September  26, 1868,  to  utterly  suppress  the 
practice  in  question.  It  has  not  only  declared 
that  libelous,  scurrilous  and  defematory  matter 
written  on  postal-cards,  or  on  envelopes  con- 
taining letters,  shall  not  be  disseminated 
through  the  mails,  but  that  no  matter  of  a 
"threatening  character,"  or  that  is  even  '  'calcu- 
lated .  .  .  and  .  .  .  intended  to  reflect  injuri- 
ously upon  character  or  conduct."  shall  be  so 
disseminated,  if  written  on  postal-cards,  or  on 
the  euvdopes  of  letters,  and  hence  Is  open  to 
public  inspection.  I  conclude  that  a  postal- 
card  on  which  Is  written  a  demand  for  the  pay- 
ment of  a  debt,  and  a  threat  to  sue,  or  to  place 
the  demand  in  the  hand  of  a  lawyer  for  suit  if 
the  debt  is  not  paid,  is  now  non-mailable  mat- 
ter. IleDoefortb  persons  writing  such  demands 
and  threats  must  enclose  them  In  sealed  en- 
velopes, or  subject  themselves  to  criminal 
prosecution. 

The  demurrer  to  the  second  and  third  counts 
is  not  well  taken,  and  is  therefore  overruled  as 
to  those  counts. 

The  language  employed  In  the  postal-card 
described  in  the  first  count  is  not  of  a  threaten- 
ing character ,And, in  my  opinion,  no  jury  would 
be  warranted  in  flndlng,  in  view  of  ite  contents, 
that  it  was  obviously  intended  by  the  writer  to 
reflect  injuriously  on  the  character  or  conduct 
of  the  person  addressed,  or  to  injure  or  degrade 
him  in  the  eyes  of  the  public.  It  is  true  that  it 
contains  a  demand  for  the  payment  of  a  debt, 
and  says  ttiat  it  is  long  past  due,  and  that  a  col- 
lector has  called  sereral  times;  but  it  is  couched 
in  respectful  terms,  and  nointentis  apparent  to 
put  it  in  such  form  as  to  attract  public  notice, 
or  to  make  it  o£fensive  to  the  person  addressed. 
Congress  has  not  declared  that  postal -cards  shall 
not  be  used  to  make  such  demands,  and  a  con- 
struction of  the  Act  ought  not  to  be  adopted 
that  will  unnecessarily  restrict  their  use  for  busi- 
ness purposes.  The  card  in  question  cannot  be 
held  to  be  non-mailable,  without  being  over- 
critical  and  extremely  punctilious  in  the  choice 
of  language  which  men  may  lawfully  use  In 
their  daily  trannctions. 

The  (Umurrer  it  aeeortUngly  tuttained  at  to 
i^firMt  count. 


SOUTH  CABOLINA 
STATE  OF  SOUTH  CAROLINA 

BARXE3,  Appt. 
(..,.8.  C— ) 

1>  A  pftrdon  on  condition  that  the  prisoner 
"leave  the  State  within  forty-elgbt  hours,  never 
to  return,"  may  be  lawfuUr  granted  by  a  gov- 
ernor who  has  authority  nnder  the  State  Consti- 
tution to  grant  pardon  on  snch  terms,  and  under 
Buob  TeetrlcUons,  as  he  shall  ttalnb  proper. 

8.  On  forfeltnre  of  a  pardon  by  breach  of 
the  oondltlons,  a  convict  becomes  liable  to  serve 
that  part  which  he  has  not  already  served  of  the 
term  of  imprisonment  for  which  he  was  sen- 
tcaicedt  although  the  original  term  has  long  since 
expired. 

(January  7,  ino.> 

«L.a  A. 


SUPREME  COURT. 

APPEAL  by  defendant  from  a  judgment  of 
the  Oeneral  Sessions  Circuit  Court  for 
Richland  County  remanding  him  to  imprisoD- 
meat  for  breach  of  the  conditions  of  the  pardon 
under  which  he  was  released  therefrom.  Af- 
firmed. 

The  ^e  sufllciently  appears  In  the  opinion, 
Mr.  M.  H.  Moore  for  appellant 
Mr.  P.  H.  Nelaon  for  the  State. 

Mclver,  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  the  appellant,  having  been  con- 
victed aS  grand  larceny,  was  sentenced  to  im- 
prisonment at  hard  labor,  in  the  penitentiary, 
for  the  term  of  two  years.  After  suffering  a 
portion  of  the  punishment  thus  imposed,  the 
appellant  was  pardoned  by  the  governor,  "upon 
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condilioD  that  be  shall  leave  the  Btate  within 
forty-ei^t  hours,  never  to  return." 

Aji  affidavit  having  been  submitted  to  the 
court  of  sessions  to  the  effect  that  appeliant  bad 
violated  the  conditioD  of  bia  pardon  bv  retum- 
iDg  to  tbe  State,  a  rule  was  issued  requmn^  bin 
to  show  cause  why  be  should  not  be  remanded 
to  tbe  penitential^  to  serve  out  tbe  balance  of 
tbe  sentence  wbicb  bad  been  imposed  upon 
bim.  Tbe  appellant  appeared,  and  made  re- 
Uiro:  fini,  that  he  bad  been  pardoned  by  the 
governor;  second,  that  bis  term  of  Imprisonment 
under  tiie  sentence  of  tbe  court  liad  exinred. 
Tbe  drcnit  Judge  adjudged  tbe  return  insuffi- 
cient, and  ordered  that  appellant  be  remanded 
to  the  penitentiary,  to  serve  out  the  balance  of 
the  sentence  origiDatly  imposed  upou  him. 
From  this  adjudication  and  order  defendant 
appeals  upon  two  grounds,  as  follows:  '  'F^rst. 
That  tbe  condition  of  tbe  pardon  granted  tbe 
defendant  by  tbe  governor  of  South  Carolina 
on  December  %4,  1888,  was  illegal  and  void, 
while  the  pardon  itself  remains  absolute;  and 
that  his  honor  erred  in  holding  otherwise. 
Second.  That  tbe  term  of  imprisonmeDt  to 
which  tbe  defendant  was  sentenced  in  1888  has 
expired:  and  that  bis  honor  erred  in  holding 
otherwise." 

Inasmuch  as  our  Constitution,  by  section  11, 
art.  3,  expressly  invests  tbe  governor  witli 
power  to  grant  pardons  after  conviction,  except 
in  cases  of  impeachment,  "  in  such  manner,  on 
such  terms,  and  under  such  restrictions  as  he 
shall  think  proper,"  it  will  not  be  necessary  to 
look  further  for  bis  authority  to  erant  a  condi- 
tional pardon,  though  it  seems  to  Be  well  settled 
that  Bucb  a  pardon  conld  be  granted  in  that 
country  from  whence  we  derive  a  large  part  of 
oar  legal  principles.  1  Chilty,  Cr.  h.  T78;  1 
Bishop,  Cr.  L.  6tb  ed.  §  914. 

These  authorities  show  that  a  pardon  maybe 
granted  either  upon  a  precedent  or  a  subsequent 
condition.  If  the  former,  then  the  pardon  does 
not  talce  effect  until  the  condition  has  been  per- 
formed; but,  if  tbe  latter,  then  the  pardon  takes 
effect  at  once,  but  becomes  void  whenever  the 
condition  is  violated,  and  tbe  offender  may  be 
again  brought  to  the  bar,  and  remanded  to 
suffer  his  original  sentence.  But,  while  this  U 
conceded,  it  is  contended  that  a  pardon  granted 
upon  a  condition  subsequent  wbicl)  is  illegal, 
immoral  or  impossible  to  be  performed,  be- 
comes an  absolute  pardon,  such  a  condition 
being  absolutely  void;  and  tbe  contention  in 
this  case  is  that  the  condition  upon  wbicli  tbe 
pardon  here  was  granted — to  leave  tbe  State, 
never  to  return— was  illegal,  inasmuch  as  there 
is  no  such  punishment  known  to  our  laws  as 
that  of  banishment  or  transportation  for  life,  or 
a  period  of  years.  Inasmuch  as  we  think  it 
quite  dear  that  the  condition  annexed  to  the 
pardon  granted  in  this  case  was  neither  Illegal, 
immoral  nor  impossible  to  be  performed,  we 
need  not  consider  what  would  be  the  effect  of 
annexing  such  a  condition  to  a  pardon.  It  is 
not  pretended  that  tbe  condition  here  in  ques- 
tion was  either  immoral  or  impossible  to  be 
performed;  and  the  fact  that  our  laws  do  not 
prescribe  Innisbment  from  tbe  State,  or  trana- 
portatlon  for  life  or  fora  period  of  years,  as  the 
pnnishment  for  any  offense,  cannot  have  tbe 
effect  of  making  the  condition  imposed  in  this 
case  illegal. 
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There  is  no  law,  so  far  as  we  are  informed, 
which  forbids  the  executive  from  annexing,  as 
a  condition  of  a  pardon  granted  by  him,  a  pro- 
vision that  tbe  offender  shall  leave  tbe  State, 
and  never  return;  and^  In  tbe  absence  of  any 
sucb  law,  we  do  not  see  bow  the  condition  upon 
which  the  pardon  was  granted  in  this  case  can 
be  regarded  as  illegal.  So  far  from  there  t>eing 
any  law  forbidding  the  imposition  of  sucb  a 
condition  as  was  annexed  to  the  pardon  granted 
in  this  case,  we  find  that  its  legality  has  been 
frequently  recognized  in  this  State. 

In  State  v.  Fuller,  1  McCord,  L.  178,  tbe  de- 
fendant, who  had  been  convicted  of  a  mere 
misdemeanor,  was  pardoned  upon  condition 
that  she  would  leave  tbe  State  in  tbe  course  of 
two  weeks;  and,  upon  her  failure  to  comply 
with  tbe  required  condition,  she  was  brought 
up  for  sentence,  and  the  (S}urt  held  that  the 
pardon  upon  which  she  relied  was  void  for  want 
of  compliance  with  tbe  condition  upon  which 
it  was  granted.  That  is  a  much  stronger  case 
than  this,  for  there  the  defendant  was  a  married 
woman;  and  it  was  contended  that  she  could 
not  perform  tbe  required  condition  without  tbe 
consent  of  her  husband.  But  tbe  court  held 
that  tbe  condition  was  one  that  was  capable  of 
performance,  and  a  failure  to  perform  it  ten- 
dered  the  pardon  void. 

In  State  v.  Smith,  1  Bailey,  L.  288.  tbe  fore- 
going case  was  expressly  recognized,  and  it  was 
there  held  that  tbe  governor  may  annex  to  a 
pardon  a  condition  that  tbe  offender  shall  leave 
the  State,  and  neverreturn;  and,  ifanypartof 
the  condition  is  violated,  tbe  pardon  is  for- 
feited, and  ej^ution  of  the  original  sentence 
will  be  enforced  by  the  court  or  sessions.  In 
that  case  the  whole  subject  Is  folly  and  most 
ably  discussed  by  that  eminent  judge,  the  late 
David  Johnson. 

Again,  in  State  v.  Addiiigton,  2  Bailey,  L. 
616,  the  same  doctrine  was  held,  upon  tbe  au- 
thority of  Statev.  Smith,  supra,  which  mia  ex- 
pressly recognized  and  affirmed:  and  again,  in 
State  V.  C/ianeellor,  1  Strob.  L.  847,  the  same 
rule  was  laid  down. 

In  view  of  these  repeated  and  direct  adjudi- 
cations in  this  State,  we  do  not  think  that  the 
question  can  any  longer  be  regarded  aa  open 
for  discussion. 

As  to  tbe  second  ground  of  appeal,  we  think 
tlie  antiiorities  above  cited  show  that  it  cannot 
be  sustained.  While  it  is  quite  true  that  the 
term  of  two  years'  imprisonment,  to  which  i3xe 
defendant  had  been  sentenced  in  1888,  has  long 
since  expired,  yet  it  is  equally  true  that  tbe  de- 
fendant has  not  yet  suffered  Imprisonment  for 
that  length  of  time:  and,  as  the  pardon  which 
be  plea(&  has  I^n  adjudged  insufficient  to  re- 
lieve bim  from  suffering  the  whole  punishment 
originally  imposed  upon  him,  it  follows  neces- 
sarily that  he  is  still  liable  to  be  required  to 
complete  tbe  term  of  imprisonment  originally 
imposed,  just  as  if  he  had  escaped  during  thit 
term;  and  sucb  is  the  clear  result  of  the  au- 
thorities, both  English  and  American. 

The  Judgment  of  this  Court  is  that  the  jw^- 
ment  <tf  the  Circuit  Court  be  affirmed. 

Simpson.  Qi.  J.,  and  MeCtowaA.  J., 

concur. 
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AufTusta  W.  DkHAVEN,  Appt, 

FniDcia  T.  SHERMAN  et  al. 
EL— ) 

1.  UnderawlU  ereatliisatnutfefbrtlie 
iMtetor*!  widow  aadehlldrai,  in  the  re- 
mainder of  the  rents  and  profits  of  certain  real 
estate  during  their  lives,  the  fee  to  be  conveyed 
by  the  trustees  to  his  ifrandchildren  ^whea  the 
ronnireBt  became  twenty-one  yean  of  age,  a  son 
aoqu^esno  Interest  In  ^e  real  estate. 

8.  The  devise  of  an  annuity-  or  yearly 
portion  out  of  the  net  rents  and  profits  of  a 
trust  estate  oarrlee  no  intere^  in  the  realty  where 
the  donee  can  never  assert  any  rlyht  of  poesee- 
Blon,  control  or  ownership  during  bis  lifetime 
unless  as  tenant  of  the  trustee. 

8.  There  to  no  Baeh  devise  of  rents  and 
profits  as  wUl  constitute  a  devise  of 

the  land  where  a  yearly  sum  contingent  upon 
the  exigencies  of  the  trust  is  given,  to  be  paid  by 
a  trustee  out  of  the  net  rents  that  may  aoome 
from  lands  In  his  possesion,  devised  to  blm  in 

fee  with  the  use  and  possession  in  trust  to  hold 
the  same  and  dispose  of  the  income  as  directed 
during  the  lives  of  certain  persona,  and  after  their 
death  to  transfer  the  fee  to  others. 

4.  An  annuity  given  by  a  will  is  not 
made  a  rent  charge  upon  trust  lands  from 
the  rents  of  which  it  is  to  be  paid,  -wbexe  there 
are  no  words  creating  a  legal  rent  charge  and  no 
power  givm  to  distrain  If  the  annuity  be  not 
paid. 

(November  M,188Bi) 

APPEAL  by  complainaDt,  in  a  cross-bill  filed 
in  a  suit  brought  to  obtain  tbe  construction 
of  a  certain  will,  from  a  decree  of  tbe  Circuit 
Court  for  Cook  County  dismissiDg  such  bill. 
Di»mi$aed. 

Fraods  C.  Sherman  died  Novembo'  7,  1870, 
leaving  a  will  bywhich  he  devised  certain  real 
estate  to  a  trustee,  Joshua  L.  Marsh,  in  trust 
for  tbe  lives  of  testator's  wife  and  three  chil- 
dren to  pay  certain  charges  out  of  tbe  rents  and 
profits,  and  then  to  pay  the  remainder  thereof 
to  such  wife  and  children,  and,  after  tbe  death 
of  such  persons  and  the  arrival  of  testator's 
youngest  grandchild  at  the  age  of  twenty-one 
years,  to  convey  auch  premises  to  such  grand- 
children  in  fee. 

Subsequently  Francis  T.  Sherman,  a  son  of 
testator,  filed  his  petition  in  bankruptcy,  and 
inventoried  among  his  assets  his  interest  under 
his  father's  will,  and  such  interest  was  duly 
sold  in  tbe  bankruptcy  proceedings  and  the 
title  under  such  sale  became  vested  after  sundry 
mesne  conveyances  in  Augusta  W.  DeHaven. 

Henry  W.  Leman  was  substituted  as  trustee 
in  place  of  Marsh.  From  1871  to  1882  tbe  in- 
come of  the  property  was  insufficient  to  pay 
all  the  claims,  the  payment  of  which  was 
charged  by  the  will  upoii  the  rents  and  profits 
before  anything  was  to  be  paid  to  the  widow 
and  children.  Thereafter  there  was  a  surplus 
after  paying  current  charges  and  Leman 
brought  a  stilt  for  the  constraction  of  the  will 
seeking  Instructions  as  to  whether  or  not  such 
surplus  could  be  applied  by  him  to  the  pay- 
ment of  such  defaulted  claims. 
((L.a  A. 


Augusta  W.  DeHaven  thereupon  filed  a  cross- 
bill claiminethe  share  of  such  surplus  which 
belonged  to  v'nmcis  T.  Sherman  by  tbe  terms 
of  the  will,  by  reason  of  the  title  vested  in  her 
under  the  bankruptcy  proceedings,  and  de- 
mandine  that  the  same  be  paid  to  her.  The 
court  below  dismissed  the  crow-bill  and  she  ap- 
pealed to  this  court. 

Tbe  other  facts  appear  in  tbe  opinion. 

Mettn.  Paddock  ft  Aldla*  for  appellant: 

Occupying  by  tenants  for  years  and  having 
the  pernancy  of  tbe  profits  for  their  natural 
lives  through  tbe  agency  of  their  trustee,  the 
widow  and  children  became  the  beneficiaries 
of  an  equitable  life  estate.  Francis  T.  Sfaer- 
man,  bemg  one  of  those  children,  became,  at 
(he  death  of  his  father,  seised  in  equity  of  an 
undivided  two  ninths  of  the  entire  Shermui- 
House  property,  la  law,  the  renting  of  the 
hotel  by  the  trustee  to  tenants  for  years  was 
but  a  mode  whereby  tbe  real  owners,  who  were 
the  life  tenants,  xised  and  possessed  the  prop- 
erty.  They  had  a  freehold  in  the  reversion. 

'The  term  "  freehold  "  denotes  an  estate  of  a 
given  quantity,  or  rather  of  a  peculiar  quality, 
as  opposed  to  tbe  term  "chattel. " 

1  Preston,  Estates,  Lond.  ed.  1820,  200. 

A  devise  of  the  net  income  of  an  estate  to  the 
wife  and  children  of  tbe  testator  during  their 
lives  "is  a  devise  of  the  property  to  them  dur- 
ing their  lives." 

Mather  v.  MalAer,  108  III.  618;  Handberry  v. 
DootiiOe.  88  111.  203;  Okeden  v.  Okedm,  1  Atk. 
aSSS;  Hail  v.  Oarter,  3  Atk.  858;  MitUv.  Banla, 
8  P.  Wms.  7. 

Tbe  seisin  of  Marsh,  the  trustee,  was  In 
equity  tbe  seisin  of  tbe  widow  and  children, 
according  to  the  form  of  tbe  will;  that  is  to  say, 
during  the  lives  of  the  widow  and  children, 
until  it  became  the  duty  of  the  trustee  to  make 
conveyance  of  tbe  fee  to  tbe  grandchildren,  as 
directed. 

Perry,  Tr.  488,  863;  AUy-Qen.  v.  Munro, 
2  DeG.  &  S.  163;  Stone  v.  Oodfrej/,  5  DeG.  M. 
&  G.  76:  JiYith  v.  Gartland,  2  Hem.  &  M.  417; 
Poi^fret  V.  TFtTitfftw,  2  Ves.  Sr.  476;  Kannedi/ 
V.  Daly,  1  Sch.  &  Lef.  381. 

Under  such  a  will  it  would  be  entirely  com- 
petent for  the  court  in  a  proper  case  and  upon 
proper  terms  to  let  the  eatuia  que  trvsl  into  ac- 
tual possession. 

Blakev.  Bunbury,  ^"Bto.  Ch.  31;  WiUiamxm 
V.  Wilkins,  14  Ga.  416. 

Mesarg.  Wilson  A  Moore,  for  appellees: 

An  annuity  payable  out  of  rents  is  neither 
rent  nor  real  estate. 

2  Greenl.  Craise,  Real  Prop.  pp.  76, 76.  gg  16, 
17:  StaffordT.  Buckley,  3  Ves.  Sr.  177. 

The  mere  fact  that  tbe  money  which  a  party 
is  entitled  to  receive  is  the  proceeds  or  proflte 
of  real  estate  does  not  make  money  real  estate, 
nor  tbe  party  entitled  to  receive  the  money  the 
owner  of  real  estate. 

People  V.  Hatkiiis,  7  Wend.  465;  Baker  v. 
Copenbarger,  15  III.  108;  Jennings  v.  Smith,  39 
111.  116,  ISl. 

Real  estate  may  be  held  by  true  tees  for  tbe 
benefit  of  others  without  such  benefidarieB 
having  any  equitable  estate  in  the  land. 

Jfteoltv.  Ogden,  2»m.  888.  ^  . 
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Shope.  J.,  OD  October  3,  1888,  deliTered 
the  opinioii  of  the  court: 

The  first  question  for  determination  here  is, 
What  did  White,  the  purchaser  at  the  asaigoee's 
sole,  take  and  acquire  by  his  purchase?  It  is 
obvious  that  the  rigbta  of  appellaat  are  oaly 
those  acquiied  by  White  under  and  byrirtue 
of  the  asslKnee's  deed  of  cooT^aDce.  The  aa- 
thority  of  uie  assignee  to  sell  was  the  order  of 
the  Bankrupt  Court  of  September  28,  1875. 
By  that  order  he  was  directed  to  sell  theasaels, 
debts  and  real  and  persooal  estate  of  the  bank- 
Tupta,  as  in  the  assigoee's  "petition  described 
and  set  forth." 

Id  his  petition  the  assif^nee  had  represented 
that  Francis  T.  Sherman  had  scheduled,  "as 
his  personal  property,  a  two-ninths  interest  in 
the  net  income  to  be  derived  from  the  estate  of 
F.  C.  Sherman,  deceased,  after  thedebtsof  the 
estate"  were  paid;  the  nature  of  which  interest 
was  fully  explained  by  the  provisions  of  the 
will  of  F.  C.  Sherman,  as  copied  in  the  peti- 
tion. The  order  of  the  court  was  as  broad  as 
the  petition,  but  no  broader.  And,  although 
in  the  same  petition  the  assignee  asked  "the 
court  to  adjudge  whether  the  said  interest  in 
the  said  Sherman-Uouse  property  is  in  the  nat- 
ure of  personal  property,  or  of  really,"  the  court 
does  not  appear  to  have  passed  upon  the  ques- 
tion thus  submitted ;  so  that,  so  far  as  we  can  see 
or  know,  the  assignee  was  left  free  to  place  his 
own  construction  upon  the  pr')visions  of  the 
will,  and  to  determine  for  fiimself  whether,  un- 
der the  will,  the  bankrupt  bad,  when  his  peti- 
tion in  bankruptcy  was  filed,  an  estate  or  in- 
terest in  the  two  Sherman-House  lots.  It  is 
apparent  that  the  assignee  determined  that  the 
bankrupt  had  an  interest  in  the  realty;  for  be 
reported  to  Uie  bankrupt  court  that  he  did,  at 
the  time  and  place  of  sale,  after  proper  adver- 
tlflement,  offer  "for  sale  the  interest  of  Francis 
T.  Sherman  in  the  Sherman-House  property, 
known,"  etc.,  as  the  same  is  set  forth  and  ap- 
pears by  the  will  of  Francis  C.  Sherman.  And 
it  was  this  interest  that  was  sold  and  conveyed 
to  the  purchaser,  and  which  was  afterwards 
acquired  by  the  appellant,  and  which  alone 
forms  the  basis  for  the  relief  sought  bv  her  un- 
der ber  cross-bill. 

It  may,  we  think,  be  assumed,  for  the  pur- 
poses of  this  case,  that,  under  the  operation  of 
the  Bankrupt  Iaw  and  the  proceedings  in  bank- 
ruptcy instituted  by  Francis  T.  Sherman,  his 
estate,  both  real  and  personal,  legal  and  equita- 
ble, passed  to  and  vested  in  his  assignee.  Nor 
could  the  bankrupt,  br  Bchedullng  as  personal 

Eroperty  any  interest  in  real  estate  that  may 
ave  been  vested  in  him  by  his  father's  will, 
thereby  change  ito  character,  or  defeat  the 
transfer  to  bis  assignee  of  that  interest,  what- 
ever its  character.  It  matters  not  what  of  the 
bankrupt's  estate  the  assignee  may  have  ac- 
quired, nor  what  of  that  estate  he  may  have 
been  authorized  to  sell,  nor  what  of  such  estate 
be  have  sold  and  conveyed,  unless  he  ac- 
quired, was  authorized  to,  and  in  fact  did,  sell 
and  convey  the  property  rights  and  interests 
secured  to  his  bankrupt  under  the  will  in  the 
net  income  arising  out  of  the  trust  estate  devised 
to  and  vested  in  Joshua  L.  Marsh  and  his  suc- 
cessors, in  trust.  And,  if  we  further  assume 
tbat  Francis  T.  Sherman  had,  at  tbe  time  be 
was  adjudged  a  bankrupt,  an  estate  or  interest 
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in  these  lots,  which  passed  to  the  asrignee  bj 
virtue  of  the  proceedings  in  bankruptcy,  and 
by  the  assignee's  sale  and  conveyance,  to  the 
purchaser.  White,  and  that,  as  to  such  estate, 
appellant  has  shown  a  clear  right  and  title, 
sdll,  the  substantial  and  controlhng  question, 
whether,  under  the  will,  Francis  took  an  estate 
or  interest  in  the  realty,  remains  unsolved,  ud 
can  only  bo  determined  from  a  oimstruf^n  of 
the  provisions  of  the  will  itself.  By  tbe  will, 
the  Sherman -House  property  was  devised  to 
Joshua  L.  Marsh  and  bis  successors,  in  trust, 
for  tbe  lives  of  the  testator's  wife  and  three 
children,  and  until  tbe  youngest  child  of  any 
of  the  testator's  children  sbotHd  attain  tbe  age 
of  twenty-one  years,  when  conveyance  of  the 
premises  was  to  be  made  by  the  trustee  to  such 
grandchildren  and  their  taelra. 

During  the  continuance  of  the  trust,  the 
property  was  to  be  held  by  the  trustee  entire. 
He  was  to  lease  it.  He  might,  if  necessary  to 
repair  or  rebuild  In  case  of  injury  or  destruc- 
tion, incumber  it.  From  the  rents  he  was  to 
pay  interest  on  incumbrances,  tans,  insurance, 
repairs,  trust  expenses.  The  expense  of  tbe 
care  of  testator's  cemetery  lot,  not  exceeding 
1250  a  year,  was  made  a  charge  on  the  rents; 
and,  until  the  incumbrances  for  imi)rovemeDta 
or  repair  or  rebuilding  should  be  paid,  the  res- 
idue of  the  rents  and  profits  were  to  be  paid, 
$6,000  per  annum,  in  monthly  installments,  to 
the  testator's  widow,  if  living,  and  $3,000  per 
annum,  also  in  monthly  installments,  to  each 
of  his  three  children,  or  the  heirs  of  their  body, 
and  tbe  excess  to  be  applied  on  the  indebted- 
ness. But  when  the  indebtedness  should  be 
fuUy  paid,  the  remainder  of  the  rents  and  prof- 
its were  to  be  paid,  in  monthly  iastallmenta, 
one  third  thereof  to  testator's  widow,  while 
Hvine,  and  tbe  two  thirds,  in  eqoal  parts,  to 
his  three  children,  or  tbe  hetrs  of  thev  body. 
The  will  took  effect  November  7, 1870. 

Without  stopping  to  determine  fully  the  re- 
lation tbe  trustee  sustained  towards  Uiis  prop- 
erty, it  is  to  be  observed  that  he  took  therein 
an  estate  in  fee,  upon  trusts  determinable  upon 
tbe  happening  of  the  contingencies  named, — 
that  is,  tbe  death  of  Electa  Sherman,  and  of  tbe 
three  children  of  the  testator,  and  at  the  attain- 
ing the  age  of  twentv-one  ynus  of  the  youngest 
grandcbild,— at  which  time  he  was  required,  in 
further  execution  of  the  truste  upon  which  he 
held  the  estate,  to  convey  the  lands  to  the  tes- 
tator's grandchildren;  and  the  effect  of  such 
final  conveyance  would  be,  unquestionably,  to 
vest  the  fee  in  such  grantees. 

The  general  principle  which  regulates  the 
quantity  of  estate  is  that  tbe  trustee  takes  "ex- 
actly that  quantity  of  interest  which  tbe  {>UTp08e8 
of  the  trust  require;"  and  the  question,  in  every 
such  case,  is  "whether  the  exigencies  of  the 
trust,  as  they  appear  on  tbe  face  of  the  will, 
without  reference  to  events  Bubsejjuent  to  the 
testator's  death,  demand  the  fee  simple,  or  can 
be  satisfied  by  any.  and  what,  less  estate."  S 
Jarman,  Wills.  806,  806,  and  cases  cited. 

The  requirements  and  necessities  of  the  trust 
here  could  be  satisfied  with  nothing  less  than 
the  vesting  of  tbe  fee  in  the  trustee.  One  of 
the  contin^ncies  provided  for  arose.  The 
hotel  buildmg  was  destroyed  by  fire,  aod  to 
rebuild  necessitated  the  incumbering  of  the 
property  by  mortgage  to  a  large  amount.  This 
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the  trustee  could  ooly  do  by.  being  able  to  con- 
the  fee.  And  the  final  eontingeocies  upon 
which  the  trost  should  tenninate  were  certain 
to  arise,  when  the  trustee  would  be  required, 
in  the  execution  of  the  trust,  to  convey  to  the 
mndchildren  of  the  testator  the  estate  in  fee, — 
me  same  quantity  of  interest  vested  in  him  by 
the  will.  Both  these  exigencies  of  the  trust 
appear  on  the  face  of  the  will;  and  it  is  clear 
that  the  trustee  took  the  fee,  now  holds  it.  and 
will  continue  to  hold  It  until  the  termination  of 
the  trust  in  the  manner  uid  at  the  time  fixed 
by  the  instrument  declaring  the  trust.  Tb^ 
being  so,  it  seems  equally  clear  that  Francis  T. 
Sherman  did  not  take  or  acquire,  under  the 
■will,  any  interest  in  this  properly;  the  whole 
estate  vesting  in  the  trustee,  upon  uses  and 
trusts,  for  a  term  beyond  the  life  of  Francis. 

But  it  is  insisted  tiiat,  by  the  devise  to  Fran- 
cb  T.  Sherman  of  an  annuity  or  yearly  portion 
of  the  net  rents  and  profits  of  the  trust  estate, 
be  thereby  acquired  an  interest  in  the  realty, 
and  which  interest  has  passed  to  and  is  now 
vested  in  appellant.  The  general  doctrine 
undoubtedly  fs  that  a  devise  of  the  rents  and 

fnofits  of  land  is  equivalent  to  a  devise  of  the 
and  itself,  and  will  carry  the  legal  as  well  as 
the  beneficial  interests  therein.  3  Jarman, 
Wills,  <t09. 

And  we  are  cited  to  the  cases  of  Hajidberry 
V.  DooUUie,  88  111.  202,  and  Math^  v.  Mather, 
103  111.  607,  where  this  court  bas  recognized 
and  applied  the  rule  But  a  brief  analysis  of 
those  cases  is  all  that  is  necessary,  as  it  seems 
to  us,  to  diow  how  clearfy  they  are  distinguish- 
able from  the  case  at  bar. 

Id  the  ffandberrj/  Gate  the  devise  of  one 
fourth  of  the  testator's  estate  was  to  tbe  chil- 
dren of  his  brother,  Rawley,  but  with  the 
provision  that  Rawley  should  "have  uncon- 
trolled and  absolute  management  and  disposal 
of  all  such  part  of  my  estate  his  said  children 
at  my  decease  shall  become  entitled  to,  until  tbe 
youngest  of  said  chOdren  shall  become  of  fall 
age,  to  use  said  means  at  his  discretion,"  and 
without  acccounting therefor;  and  intheerent 
of  the  death  of  Kawley's  children,  the  same 
portion  of  his  estate  was  bequeathed  to  another 
brother,  Amaziah,  "for  the  use  of  said  Raw- 
1^:  the  said  Rawley.  however,  to  have  the  use 
andcontooloftbesame."  And  it  was  there  held 
that  Rawley  took  an  estate  in  tbe  land  termina- 
ble on  the  coming  of  age  of  his  youngest  child. 
"What  is  this,"  the  court  asks,  "but  a  devise  to 
him  of  tbe  property,  to  have  and  hold  until  the 
youngest  child  shall  come  of  age?"  and  then 
answers  the  question  by  saying  that  under  a 
demise  or  conveyance  by  Rawley  the  lessee  or 
grantee  would  take  and  hold  the  premises,' 
against  tbe  children,  until  the  yoangest  became 
of  age.  Of  the  case  at  bar  it  most  be  said  that 
there  never  has  been,  since  his  father's  death, 
and  there  never  can  be  while  he  may  live,  a  time 
when  Francis  T.  Sherman  could  or  can,  under 
this  vrill,  have  asserted  or  assert  over  thisSher- 
mau-House  property  any  right  of  possession, 
control  or  ownership,  uulesa  as  the  tenant  of 
the  trustee.  He  Is  powerless,  by  virtue  of  tbe 
will,  to  personally  use  and  occupy,  to  lease  and 
collect  and  appropriate  rents,  or  to  convey  aty 
interest  therein  which  could  be  maintained 
against  tbe  trustee  or  bis  ultimate  grantees. 

"An  interest  in  lands,"  said  this  court  iu 
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Jennings  v.  Smith.  S9  111.  116,  121,  "Is  mani- 
festly something  which  mav  be  enjoyed  in  con- 
nection with  tbe  land  itself. " 

In  tbe  SamBten^  Cam  every  element  of  own- 
ership was  present;  here,  every  element  is 
wantmg. 

In  the  Mather  Case  the  will  provided,  after 
tbe  payment  of  debts,  that  the  residue  of  testa- 
tor's estate  should  remain  as  his  estate  as  long 
as  he  bad  a  living  child.  The  rents,  use  and 
interest  of  bis  estate  were  given,  one  third  of 
the  net  income  to  his  widow  during  life,  and 
the  remaining  two  thirds  of  tbe  net  income, 
during  bis  widow's  life,  to  his  children;  after 
his  widow's  death,  the  whole  net  income  to  hts 
children  during  their  lives.  The  final  distri- 
bution of  the  estate  was  postponed  to  the  time 
of  the  death  of  his  last  surviving  child,  when 
the  estate  was  to  be  equally  divided  between 
tiie  testator's  grandchildren.  The  will,  it  was 
contended,  was  invalid,  because  bv  its  terms 
no  title  to  the  property  left  by  tne  testator 
was  to  pass  to  anyone  so  long  as  there  was  a 
living  child, — only  the  net  income  being  be- 
queathed to  his  children  during  their  lives, — 
and  so  there  was  no  freehold  to  keep  the  seisin 
for  the  remaindermen.  But  the  court  held 
that  the  devise  of  the  net  income  of  tiie  estate 
to  the  testator's  Widow  and  children  during 
their  lives  was  a  devise  of  tbe  property  to  tbem 
during  their  lives;  that  on  the  death  of  the  tes- 
tator a  particular  estate  vested  iu  his  children, 
sufi3cient  to  support  the  remainder  in  the  grand- 
children, and  which  particular  estate  prevented, 
tbeertate  devised  to  the  grandchildren  from' 
vesting  in  possession  at  the  testator's  death. 
And  thus  afler-born  grandchildren  were  let  in. 
There,  as  will  be  perceived,  while  the  period 
of  distribution  was  postponed  until  the  death 
of  the  last  surviving  child  of  the  testator, — not 
unlike  the  case  at  W,— and,  until  final  distri- 
bution, the  wife  and  children  of  the  testator 
were  given  the  net  income  of  tbe  estate,  there 
was  also,  aa  a  closer  inqMCtion  ahows,  by  the 
express  provisions  of  the  will,  given  to  tbe  wife 
and  children  the  "nse  and  interest  of  my  estate, 
botb  real  and  personal,"  for  the  same  period. 
The  widow  and  children  clearly  took,  notonly 
an  interest  and  estate  in  tbe  real  estate,  but  the 
right  of  possession.  And,  although  the  court 
invoked  the  rule  of  law  that  a  devise  of  rente 
and  profits  will  pass  the  land,  tbe  decision  was 
not  made  to  rest  alone  upon  such  rule,  for  the 
court  adds:  "It  is  clear  this  [a  devise  of  the 
property  to  his  widow  and  children  for  their 
livesj  was  the  intention  of  tbe  testator;  and, 
without  the  aid  of  technical  terms,  applicable 
to  such  matters,  it  is  hardly  possible  thai  inten- 
tion could  have  been  more  certainly  expressed." 

And  so  we  now  say.  The  devise  to  one  of 
tbe  use  and  possession  of  real  estate  passes  an 
estate  in  tbe  land.  But  how  marked  the  dis- 
tinction between  that  case  and  the  one  at  bar! 
Here,  as  we  have  seen,  the  trustee  took  the  fee, 
and  will  hold  it,  certainly  until  after  the  death 
of  Francis  T.  Sherman  and  Mrs.  Harsh.  The 
possession  and  use  of  the  hotel  premises  were 
especially  vested  In  him. 

In  the  Mather  Case,  the  rule  of  law  was  in- 
voked to  support  the  testator's  intention,  while 
here,  if  it  is  to  be  applied,  tbe  manifest  inten- 
tion of  the  testatorwould  be  defeated,  the  trust 
broken  down,  and  the  possc^ipo,  management 

Digitized  by  CjOOg  IC 


748 


iLUNom  Sdfsxmb  Coubt. 


Not., 


and  cODtrol  of  the  Sherman-Houae  property 
pass  into  hands  other  and  different  from  tliooe 
selected)  by  the  testator.  These  cases,  in  our 
judnnent,  fall  far  short  of  sustaining  appel- 
lants conteoiion. 

But  does  this  record  present  a  case  for  the 
application  of  the  doctrine  that  a  derise  of 
rents  and  profits  is  a  devise  of  the  land?  Id 
other  words,  is  there  here  a  devise  to  Francis 
T.  Sherman  of  the  rents  and  profits  issuing  out 
of  lots  7  and  8,  vrithin  the  meaning  of  the  rule? 
Rents  are  a  species  of  incorporeal  heredita- 
ments. The  word,  from  redditug,  signifies  a 
compensation  or  return  given  for  the  possession 
of  some  corporeal  inheritance;  and  it  isdeflned 
to  be  a  certain  profit  issuing  yearly  out  of 
lands  or  tenements  corporeal.    2  BI,  Com.  41. 

It  must  issue,  not  only  out  of  some  corporeal 
inheritance  whereunto  the  owner  or  grantee  of 
the  rent  may  have  recourse  to  distrain  (Ibid.;  3 
Eeni,  Com.  460),  bat  out  of  the  thing  granted, 
and  not  be  a  part  of  the  thing  lisclf.  8  Greenl. 
Cruise,  70,  78. 

The  devise  to  Francis  T.  Sherman  was  of  a 
certain  sum,  during  the  life  of  his  mother  and 
of  himself,  and  subject  to  the  uses  and  exi- 
gencies of  the  trust  in  the  same  instrument  de- 
cured,  payable  nearly,  ariaing  oat  of  rents. 
Hie  rents  tbetnadves,  as  such,  were  devised  to 
the  trustee  upon  uses.  To  say  that  there  was 
a  devise  of  rents  to  Francis  carries  with  it,  by 
necessary  implication,  the  assumption  that  be 
was  the  owner  of  the  rents  and  could  distrain 
therefor.  It  is  not  contended  that  he  possessed 
any  such  right;  nor  did  he.  To  hold  that  there 
was  here  a  devise  of  rents  would  also  require 
us  to  hold  that  a  rent  could  isme  out  of  a  rent; 
and  this,  as  has  been  ruled  from  the  earliest 
time,  cannot  be.    1  Rolle,  Abr.  2S7.  par.  1, 30. 

As  there  said:  "If  a  rent  of  £20  be  granted, 
to  be  paid  out  of  customs  assigned  to  the 
grantor  by  the  King,  this  cannot  be  a  rent,  for 
a  rent  does  not  issue  ont  of  a  rent.  In  such 
case,  it  shall  be  an  anonity.  The  case  put  by 
Lord  Chaneellor  Hardwicke  in  Stafford  v. 
Buckley,  2  Ves.  Sr.  177,  namely,  that  King 
Charles  I.  bad  granted  the  Barlradoes  Islands 
to  Lord  Carlisle,  with  a  reservation  of  a  strict 
rent  of  4^  per  cent  in  specie  on  ■  the  product  of 
the  islands,  and  afterward  King  Charles  IL 
had  granted  £1,000  per  annum  in  money,  out 
of  the  product  of  that  rent,  (o  Lord  Konncn 
and  his  heirs,  is  to  the  same  effect.  As  there 
observed  by  the  Lord  Chancellor,  '  this  would 
have  been  a  mere  annuity,  .  .  .  because  a  rent 
cannot  be  reserved  or  granted  out  of  a  rent. 
Part  of  a  rent  may  he  granted,  indeed;  but  a 
new  rent  cannot  be  reserved  or  granted  there- 
out, because  no  distress  can  be  or  asdze  taken 
of  U,  as  there  Is  nothing  to  he  put  in  view  of 
recognizers  of  the  assize;  which,  the  rule  is.  Is 
necessary,  and  has  been  so  determined.'"  See 
also  8  Greenl.  Cruise,  Real  Prop.  74. 

It  is  thus,  as  we  think,  made  clearly  to  ap- 
pear from  the  authorities  that  the  devise  of  a 
yearly  sum,  to  be  paid  by  a  trustee  to  whom 
unds  are  devised,  upon  uses  and  out  of  the  net 
rents  that  may  accrue  from  the  lands  in  his 
possession,  and  which  sum  Is  contingent  upon 
the  exigencies  of  the  trust.  Is  In  no  sense  a  de- 
vise of  rents  issuing  out  of  such  lands,  but  is  in 
the  nature  of  an  annuity.  And  hence  it  fol- 
lows, as  it  seems  to  us,  that  the  legatee  neither 
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took  nor  acquired  any  interest  in  the  particular 
teal  estate.  This  must  certainly  be  true,  unless 
the  annuity  bequeathed  was  made  a  charge  up* 
on  the  lands;  in  which  case  it  became  a  rent 
ctiarve,  descendible,  in  general,  to  the  beira  of 
the  deviBpe,  as  real  estate.   8  Kent,  Com.  464). 

That  the  annuity  bequeathed  to  Francis  was 
not  made  a  rent  charge  upon  the  trust  lands 
seems  also  clear  to  us,  upon  authority.  There 
are  not  only  no  words  creating  a  legal  rent 
charge,  but  there  is  entirely  wanting  a  power 
to  distrain  If  tlie  annuity  be  not  paid;  uid,  ac- 
cording to  all  the  d^nitlons  and  authorities., 
the  distinctive  characteristic  of  a  rentchsjve  is 
the  right  of  distraint.  2  Bl.  Com.  43;  3  Kent,. 
Com.  400:  Petyfde  v.  Batkina,  7  Wend.  4(t9. 

A  grant,  by  deed,  that  A  may  distrain  land  for 
a  rent,  is  a  rent  charge;  for  the  land  Is  charged 
with  it  by  way  of  distress.    Co.  Litt.  g  231. 

So,  if  It  is  said  that  A,  if  not  paid  so  much  per 
annum,  shall  distrain  for  ft  in  the  manner  of  B. 

jm. 

So,  a  devise  of  rent,  with  power  to  distrain 
at  the  usual  feasts,  will  he  a  rent  charge,  though 
no  particular  lands  are  mentioned.  KingmneU 
V.  Cawdrey,  F.  Moore,  692. 

So,  a  grant  of  rent  out  of  B,  and,  bv  the  same 
or  another  deed,  distress  is  granted  for  it  in 
other  lands.  It  is  a  rent  charge,  issuing  solely 
out  nf  B,  though  distress  be  in  other  lands.  Co. 
Lilt.  147o. 

So,  too,  a  grant  or  reservation  of  rent,  with 
power  of  distress  or  re-entry,  were  held  to  cre- 
ate a  rent  charge.  Hurat  v.  Litltgroui,  2  Teaies, 
24;  BanUeon  v.  Smith,  3  Binn.  146;  Gordon  v. 
Correy,  5  Binn.  562. 

And  hernn  lies  the  distinctioD  between  rent 
charge  and  rentseck.  Hie  latter  was  where 
rent  was  reserved  or  created  without  clause  for 
distress;  and  hence  the  name  "rentseck"  (red- 
ditva  9ia:ua)~a  dry  rent.  Co.  LitU  §B  317,  318. 
And.  if  not  paid,  the  grantee's  only  remedy 
was  an  action  at  law  therefor. 

The  bequest  in  this  case,  as  we  have  aeen, 
having  been,  not  of  the  lands  themselves,  nor 
of  the  rents  and  profits  thereout  aiislng.  nor 
yet  of  a  rent  charge  upon  the  lands,  hut  of  an 
annuity  payable  to  the  legatee  personatly,  and 
terminable  at  his  death,  and  the  remedy  for 
nonpayment  thereof  being,  in  general,  by  a  per- 
sonal action  of  debt  or  covenant  on  the  instru> 
ment  creating  the  annuity  (S  Kent,  Com.  460), 
or  by  bill  against  the  trustee  to  compel  an  ac- 
connt;  and,  as  the  assignee  in  banknipt^^  did 
not,  as  we  have  seen,  assume  to  sell  the  annui^ 
of  his  bankrupt,  nor  the  purchaser  to  buy  it; 
aad,  furUier,  as  appellant  relies  solely  upon  the 
rights  acquired  by  the  purchaser  at  the  as- 
signee's sale,— the  conclusion  is  irresistible  that 
bercross  bill  was  without  equity,  and  was  prop- 
erly dismissed.  The  decree  of  the  circuit  court 
is  therefore  afllrmed. 

A  petition  for  rehearing  was  subsequently 
granted  and  after  argument,  on  November  26, 
1889,  Scholfleld.  X.  delivered  the  following 

opinion: 

Very  clearly,  the  payments  which  the  will 
directs  the  trustee  to  make  to  the  widow  and 
the  children  are  not  a  rent  charge.  1  Thom. 
Co.  Litt.  849  (143fi);  8  Greenl.  Cruise,  71,  72; 
8  Kent,  Com.  12th  ed.  695,  496. 

They  are  simply  annuities  to  ,t)e  paid  brom 
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the  SDDual  renta  cootemplated  to  accrue  from 
tbe  leasiDg  of  the  Shermao  House.  1  Broom 
&  H,  Com.  Wait's  notet,  459  (*55);  1  Thorn. 
Co.  Liu.  853(1446);  8  Kent,  Com.  lathed.  585. 

It  oonld  not  have  becD  intended  by  the  tes- 
tator that  tbe  payment  of  these  annuities  are  a 
charge  atraiost  toe  corpus  of  tbe  estate,  because 
that  migbt  bare  defeated  the  power  expressly 
given  to  the  trustee  to  borrow  money  to  re- 
build and  secure  tbe  loan  by  mortgage  on  the 
property,  and  bis  expressed  intenlMD  tbat  his 
trustee  "sball  have,  hold  and  manage  the 
Sberman-House  property,  entira  and  undivid- 
ed," and  appropriate  the  rents,  issues  and  profits 
in  the  manner  thereinbefore  directed,  during 
the  natural  life  of  his  wife  and  children,  and 
until  the  death  of  the  survivor  of  them.  Tbe 
rule  is  tbat.  unless  it  appears  that  it  was  in- 
tended by  tbe  testator  to  charge  tbe  payment 
of  the  annuities  upon  tbe  corpvi  of  the  estate, 
they  can  only  be  enfmced  against  tbe  trustee 
peraonally,  so  far  as  he  baa  recdved  the  rents. 


Tbe  fee  in  the  realty,  whether  for  life  or  for 
years,  cannot  be  sold  for  their  payment.  Irtoin 
V.  WoUpert,imm.m;Ihlan»ifV.  VanAvlen, 
84  N.  Y.16;  Nvtid  v.  FMeen,  188  Haas.  876; 
Baker  v.  Baker.  6  H.  L.  Cas.  816. 

Whatever,  therefore,  may,  iu  other  respects, 
be  the  effect  of  tbe  deed  of  assignment  of  Fran- 
cis T.  Bberman,  the  deed  of  tbe  assignee  in 
bankruptcy  to  Hugh  A.  White,  and  the  deed 
of  Hugh  A.  White  to  De  Haven,  it  is  impossi- 
ble tbat  they  can  have  the  eGFect  of  passiog  a 
freehold  In  the  Sherman-House  property  toDo 
Haven.  It  hence  follows  that,  under  the 
eighty-ninth  section  of  the  Practice  Act  (3  Starr 
&  C.  Stat.  184S),  the  appeal  should  have  been 
to  the  Appellate  Court  of  the  First  District,  in- 
stead of  to  this  court.  The  appeal  is  accord- 
ingly dismissed,  at  sppellaot's  costs,  and  leave 
is  given  to  her.  If  she  shall  so  desire,  to  with- 
draw record,  abstracts  and  briefs,  for  tbe  pur- 
pose of  filing  them  In  the  appellate  court. 

Appeal  dimtiimed. 


OHIO  8UPKEME  COURT. 


BasU  A.  GOKDON,  Plff.  in  Err.. 

V. 

STATE  OF  OHIO. 


Dominico  SANTORO,  Plf.  in  Err.. 

V. 

STATE  OF  OHIO. 

(....OUo  St.-...) 

Tbe  Act  entitled  "An  AoC  to  Further  PrOTlde 
AsalDst  the  BvUs  Besultlnff  from  tbe  TralBo  In 
IntoxloatJnirLiquorB  by  Looa]  Option  In  Any  Town- 
ship In  the  State  of  Ohio."  passed  March  8,1888,  Is 
not  tn  oonfllot  with  the  Constitution,  and  is  a  vaUd 
law. 

(December  10.  18S».> 
*Head  note  br  the  Court. 


ERROR  to  the  Court  of  Common  Pleas  of 
Perry  County  to  review  a  judgment  con- 
victing Basil  A.  Gtordon  of  violating  the  pro> 
visions  of  tbe  Act  of  March  8,  18w,  and  in- 
flicting a  penalty  upon  him  Uierefor.  Af- 
firmed. 

ERROR  to  the  Circuit  Court  for  Portage 
County  to  review  a  ludgment  afllrming  a 
Judgment  of  the  Court  oi  Commou  Pleas  con- 
victing Dominico  Santoro  of  violating  the 

f>roviBioD8  of  the  Act  of  March  8, 188b.  and 
nflicting  a  penalty  upon  him  therefor.  Af- 
firmed. 

The  Act  of  March  3,  1888,  is  entitled  "An 
Act  to  Further  Provide  Against  the  Evils  Re- 
siilting  from  tbe  Traffic  in  Intoxicating  Li- 

auors  by  Local  Option  In  Any  Township  in 
le  State  of  Ohio,"  and  provides  as  follows: 


Nom— ifitoxfratlna  liquors;  late  decMoiu  under 
Ohio  StatttU*. 

The  Oeneral  Assembly  may  provide  afrainst  the 
evils  resulting  from  the  sale  of  Intoxicating  liquors: 
and  this  applies  to  the  wholesale  as  well  as  the  re- 
tail traffic.  Senior  v.  Battermao,  9  West.  Bep.  419, 
44  Ohio  St.  6SL 

An  ordinance  of  a  municipal  corporation  in  Ohio, 
passed  under  the  provisions  of  the  Ohio  Act  called 
the  "Dow  Law,"  is  not  la  conflict  with  the  14th 
Amendment  to  tbe  Constitution  of  the  Unlt«d 
States.  Tpnner  v.  AlUanoe,  29  Fed.  Bep.  1S8. 

^e  Bupplylnir  of  Intoxicating  liquors  to  a  minor 
to  be  drank  by  him  Is  a  furnishing  of  the  liquor  to 
auoh  minor  within  the  meaning  of  the  Act  of  April 
Mam  State  v.MuuM>n,S5  Ohio  Bt  881. 

Under  the  "Adair  Law  of  im  (67  Ohio  Laws,  M) 
no  civil  action  for  damages  against  tbe  seller  of  in- 
toxicating Itguora  can  be  maintained  by  tbo  wife 
Injured  tn  her  means  of  support.  Orangw  v.  Knlp- 
per,  SCinn.  Super.  Ct.  (Ohio)  480. 

Hie  Ohio  Act  of  April  ^  188S,  is  within  the  Inhi- 
bition of  the  Ohio  Constitution  providing  "that  no 
lloense  to  trafflo  in  Intoxfaiatlnff  Ilquots  shall  here- 
after be  granted  in  tbis  State,"  and  la  voM.  State  v. 
Hipp.  88  Ohio  8L IW. 
8L.R.A. 


"Whoever  sells  Intoxicating  liquors  within  two 
miles  of  the  place  where  an  agricultural  fair  Is 
being  held . . .  shall  be  fined,"  etc.,  contained  In  Kev, 
Stat,  (1 6048,  as  amended  Hay  2.  1885  (SE  Ohio  Laws. 
i22).  Includes  sales  made  by  one  wboee  plaoe  of  bus- 
Inesn  is  permanently  located  within  suoh  dlstanoe. 
Is  not  In  conflict  with  any  provlrion  of  the  Con- 
stitution, and  Is  a  valid  law.  Heck  v.  State,  44 
Ohio  St  sas.  6  West  Rep.  814. 

The  Act  of  May  14. 1866  (88  Ohio  Laws,  IftT),  im- 
posing a  tax  upon  the  business  of  trafficking  in  In- 
toxicating liquors,  or  upon  certain  forms  thereof, 
which  tax  shall  attach  as  a  lien  on  the  property  In 
which  it  is  conducted— sucdi  tax  and  provtetoa  for 
Hen  not  constituting  a  lloense,  wltbln  Const,  art. 
16, 1 B— and  providing  that  tiie  tax  may  be  collected 
by  the  county  treasurer,  as  other  taxes  are  col- 
lected; and  Imposing  penalties  for  nonpayment 
and  refusal  of  the  person  engaged  tn  business,  on 
assessor's  demand,  to  sign  and  verify  the  statement 
of  the  return— Is  not  In  violation  of  Const,  art.  X, 
1 28,  providing  for  uniformity  of  laws,  or  of  BUI  of 
Rights,  1 19,  securing  due  process  of  law,  or  of  the 
14th  Amendment  of  the  Federal  Constitution.  Ad- 
ler  V.  Whltbeok,  44  Ohio  St  580, 7  West.  801; 
Andersonv.  Brewster,  44  Ohio  Bt,  A7B,  7  West.  tbap. 
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Ohio  Buphvhb  Coubt. 


"Sec.  1.  Be  it  enacted,  .  .  .  that  whenever 
one  fourth  of  tbe  qualified  electors  of  aoy 
township  residing  outside  of  any  muoicipu 
IncorporatioD  shall  petition  tbe  trustees  there- 
for foi  the  privilege  to  determine  by  ballot 
whether  the  sale  of  intoxicating  liquors  ss  a 
beverage  shall  be  prohibited  wilnin  the  limits 
of  sucn  township,  and  without  the  limits  of 
any  such  municipal  incorporation,  such  trus- 
tees shall  order  a  special  election  for  the  pur^ 
pose,  to  be  beld  at  tiie  usual  place  or  places  for 
holding  township  election^  and  notice  ^all  be 
given,  and  the  election  conducted.  In  all  re- 
spects as  provided  by  law  for  the  election  of 
township  trustees,  and  only  those  electors  shall 
be  entitled  to  vote  at  such  election  who  reside 
within  the  township,  and  without  tbe  limits  of 
any  such  municipal  incorporation.  A  record 
of  tbe  result  of  such  election  shall  be  kept  by 
tbe  township  clerit  In  the  record  of  the  pro- 
ceedings of  township  trustees;  and  in  all  trials 
for  violation  of  this  Act,  the  original  entry  of 
eaid  record,  or  a  copy  thereof  certified  by  the 
township  clerk,  provided  that  it  shows  or 
states  that  a  majority  was  against  tbe  sale, 
shall  be  prima  fade  evidence  that  tbe  selliDg, 
fumiabiDK,  giving  away  or  keeping  a  place,  if 
it  took  place  from  and  after  thMy  days  from 
the  day  of  the  holding  of  said  election,  was 
then  and  there  prohibited  and  unlawful. 

"Sec.  2.  Persons  voting  at  any  election  held 
under  tbe  provisions  of  this  Act,  who  are  op- 
posed to  the  sale  of  intoxicating  liquors  as  a 
beverage,  shall  have  written  or  printed  on 
their  ballots,  'Against  the  sale;'  and  those  who 
favor  the  sale  of  such  liquors  shall  have  writ- 
ten or  printed  on  their  ballots,  'For  the  sale;' 
and  if  a  majority  of  the  votes  cast  at  such  elec- 
tion shall  be  '  against  the  sale,'  then,  from  and 
after  thiri;y  days  from  the  day  of  the  bolding 
of  said  election,  it  shall  be  unlawful  for  any 
person  witMo  the  limits  of  such  township,  and 
without  tbe  limits  of  such  municipal  corpora- 
tion, to  sell,  fumisb  or  give  away  any  intoxi- 
cating liquors  to  be  used  as  a  beverage,  or  to 
keep  a  place  where  such  liquors  are  Kept  for 
sale,  given  away  or  fumisned;  and  whoever 
sells,  furnishes  or  gives  away  any  intoxicating 
liquors  as  a  beverage,  or  keeps  a  place  where 
such  liquors  are  kept  for  sale,  given  away  or 
furnished,  shall  be  fined  not  more  than  $500, 
nor  less  than  $60,  and  imprisoned  in  the  county 
jail  not  exceeding  six  months;  but  nothing  in 
this  section  shall  be  construed  so  as  to  prevent 
the  manufacture  and  sale  of  cider,  or  sale  of 
wine  manufactured  ftx)m  the  pure  juice  of  the 
grape,  cultivated  in  this  State,  nor  to  prevent 
fa]  legally  registered  druggist  from  Belling  or 
luroishing  pure  wines  or  liquors  for  exclu- 
sively known  medicinal,  art,  scientific,  me- 
chanical or  sacramental  purposes;  but  this 
provision  shall  not  be  cons^ued  to  authorize 
the  keeping  of  a  place  where  wine,  cider  or 
other  intoxicating  liquors  are  sold,  kept  for 
sale,  furnished  or  given  away  as  a  beverage. 

"Sec.  3.  In  indictments  for  violations  of 
this  Act  it  shall  not  be  necessary  to  set  forth 
the  facts  showing  that  tbe  township  has 
availed  itself  of  the  provisions  of  this  Act,  but 
it  shall  be  sufTicieDt  to  plead  simply  that  said 
selling,  furuishing,  giving  away  or  keeping  a 
place  was  then  aul  there  prohibited  uid  un- 
lawful." 
6  L.  R  A. 


Section  4  provides  for  the  return  of  a  ratable 
proportion  of  tbe  special  liquor  tax  to  the 
dealer,  where  tbe  majority  of  tbe  votes  cast  at 
such  election  shall  t>e  against  the  sate. 

Section  5  provides  for  biennial  electiooa 
under  the  Act. 

Section  6  prescribes  what  shall  be  deemed 
a  sufficient  entry  and  record  of  the  result  of  an 
election  under  tbe  Act. 

Section  7  provides  for  the  diapoaitlon  of 
fines. 

"Bee  S.  This  Act  shall  take  effect  and  be 
In  force  from  and  after  its  passage." 

In  the  first  case  the  indictment  charged  that 
Gordon,  on  the  iSid  day  of  December,  1888,  in 
the  Township  of  Pleasant,  in  tbe  County  of 
Perry,  unlawfully  sold  intoxicating  liquors 
other  than  cider,  or  wine  manufactured  from 
tbe  pure  juice  of  the  grape  cultivated  In  this 
State,  as  a  beverage,  to  divers  persona  whose 
names  to  the  jurors  were  unknown,  said  selling 
being  then  and  there  prohibited  and  unlawful, 
and  «ald  selling  not  beiog  for  exclusively 
known  medicinal,  art,  scienlmc,  mechanical  or 
sacramental  purposes. 

Gordon  moved  to  quash  the  indictment  for 
alleged  defects  in  the  form  of  the  indictment, 
and  in  the  manner  in  which  the  offense  was 
charged,  which  moUon  was  overruled,  and  the 
ruling  excepted  to.  He  then  demurred  to  the 
indictment,  on  the  ground  that  the  facts  therein 
stated  did  not  constitute  an  offense  against  the 
laws  of  the  State,  and  that  the  above-entitled 
Act  of  March  8,  1888,  is  uoconstitutiuoal. 

The  demurrer  was  overruled,  and  exception 
taken,  whereupon  he  was  put  upon  trial.  The 
jury  returned  a  verdict  of  guilty,  and  he  was 
sentenced  to  pay  a  fine  of  $50  and  costs  of  pros- 
ecution, and  to  be  imprisoned  for  tbe  term  of 
fifteen  days. 

The  petition  in  error  filed  in  this  court  prays 
that  tbe  above-entitled  Act  may  be  declared 
uQcottstilutioDal,  and  that  the  juogment  of  the 
court  of  common  pleas  may  be  reversed. 

In  the  oilier  case  the  Indictment  charged 
that  Santoro,  on  or  about  tbe  l8th  day  of  De- 
cember, 1888,  within  Mantua  Township,  in 
the  County  of  Portage,  then  and  there  not  be- 
ing a  legally  re^tered  druggist,  unlawfully 
sold  certain  intoxicating  liquors,  to  wit,whiBky, 
to  one  Frank  Eriser,  which  selling  was  then 
and  there  prohibited  and  unlawful.  Santoro 
demurred  to  the  indictment.  The  demuirer 
was  overruled  and  exception  noted.  He  was 
then  put  upon  trial.  The  jury  returned  a  ver- 
dict of  guilty,  and  he  was  sentenced  to  pay  a 
fine  and  to  be  imprisoned. 

The  circuit  court  affirmed  the  judgment  of 
the  court  of  common  pleas,  and  the  case  was 
brought  to  this  court  to  reverse  the  judgment 
of  the  circuit  court,  on  the  ground  that  tSe  Act 
of  March  3,  1888,  is  unconeiitutiraial  and  void. 

Meun.  Fer^BOD  ft  Johnston.  imm»m 
D.  RetalUc  and  Matthews  ft  Greve,  for 
Gtordon,  plaintiff  in  error: 

A  statute  to  be  submitted  to  tbe  votera  of 
each  county,  and  to  be  in  force  or  not  In  the 
particular  county  according  to  their  votes,  is  not 
uniform  in  its  operation. 

Geebriek  v.  State,  S  Iowa,  491,  See  also 
Maize  v.  8taU,  4  Ind.  84S;  KeUeji  T.  8me,  6 
O^io  St.  369;  Ex  parte  Van  Hagan,  25  ObioSt. 
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Such  le^slatioD  as  the  Act  in  question  is  in 
coDflict  With  tbe  second  clause  of  §  26,  art.  2, 
of  the  Ck>nslitu)ion,  which  provides  thai  do  Act 
shall  be  passed  to  take  effect  upon  tbe  approval 
of  any  other  authority  than  tbe  Oeneral  Assem- 
Wv. 

Cineinnati,  W.  <fe  Z.  B.  Co,  v.  Clinton  Co.  1 
Ohio  St.  77;  Rice  v.  Fo$ter,  A  Ran.  (Del.)  479; 
Parker  v.  Com.  6  Barr,  507;  8tate  v.  Weir,  38 
Iowa,  184;  Qeebriek  v.  State,  5  Iowa,  493.  See 
also  Lammert  v.  Lidweli.  62  Mo.  188;  State  v. 
Morrit  Co.  86  N.  J.  L.  72;  Bx  parte  WaU,  48 
Cal.  279,  17  Am.  Rep.  425. 

Where  so-called  Local  Option  Laws  have 
been  aoBtained  th^  bare  made  It  unlawrul  to 
sell  Hauors  without  a  license,  and  prescribed 
a  peofuty  for  so  doic^,  and  made  it  a  condition 
of  granting  a  liceuse  that  there  should  be  a 
maiority  vote. 

Oloterville  v.  Sovtell,  70  N.  T.  287. 

Tbe  lei^atiTe  authority  is  Incapable  of  dele- 
gation; it  cannot  be  conferred  by  tiie  Legisla- 
ture upon  any  other  body  or  upon  any  person 
-or  persons. 

Oroeeoh  v.  State,  42  Ind.  547;  Loek^g  App. 
72  Pa.  491,  18  Am.  Rep.  716;  State  v.  WiUox, 
42  Ctonn.  864,  19  Am.  Rep.  536;  Boydy.  Bry- 
ant, 85  Ark.  69,  87 Am.  Rep.  6;  Barton.  Him- 
rod.  8  N.  Y.  488;  Cooley,  Const  Lim.  6tb  ed. 
180,  and  cases  Uiere  <dted. 

Our  ConstitutioD  grants  to  the  Legislature 
the  power  to  regulate,  not  to  destroy,  the  traf- 
fic in  intoxicating  liquors. 

Miller  v.  State,  8  Ohio  St.  476. 

The  Act  is  also  void  because  nothing  hut  a 
record  of  the  result  of  the  election  is  required 
to  be  kept,  and  it  Is  only  made  prima  facie  evi- 
dence of  the  truth  of  the  matter  th»ein  stated, 
and  whether  or  not  the  Act  was  in  force, 
would  be  a  question  of  fact  in  every  case,  leav- 
ing every  step  token  and  act  done  under  it 
open  to  contest  and  interminable  litigation. 

Re  Hauek,  14  West.  Rep.  471,  70  Mich.  . 

Mr.  I.  T.  Siddall*  for  Bantoro,  plaintiff  in 
error: 

The  General  Assembly  cannot  dele^te  any 
part  of  its  authority,  or  thrust  it  back  upon  tbe 

people. 

Cincinnati,  W.  tt  Z.  R  Co.  v.  Clinton  Co. 
1  Ohio  St.  87;  State  v.  Field,  17  Mo.  529;  State 
V.  Morrie  Co.  36  N.  J.  L.  78;  Santo  v.  State,  2 
Iowa,  208;  Oeebrick  v.  State,  5  Iowa,  492; 
Meehmeier  r.  State,  11  Ind.  482;  Thome  v. 
Cramer,  15  Barb.  118;  Bradley  v.  Baxter,  15 
Barb.  128;  GhenangoBank  v.  Brown,  26N.  Y. 
472;  State  v.  Gopeland.  3  R.  L  88;  State  v. 
Beneke,  9  Iowa,  203;  Parker  v.  Com.  6  Pa.  607; 
Mate  V.  Frame,  89  Ohio  St.  407. 

The  Legislature  has  no  power  to  make  the 
operation  or  enforcement  of  a  law  dependent 
on  the  will  of  the  people. 

Lammert  t.  LidweU.  68  Ho.  188;  Breuter 
Brick  Co.  v.  Bretrer.  63  Me.  88;  Exparle  WaU, 
48  Cal.  279;  Statey.  "WrtV,  83 Iowa,  134;  Maize 
V.  State,  4  Ind.  842;  Barto  v.  Himrod,  8  N.  Y. 
492;  Eiee  V.  fhater,  4  Harr.  (Del.)  479;  State 
V.  Swither,  17  Tex.  441;  Me$hmeierv.  State,  11 
Ind.  462;  Smith  v.Janenilte,  29  Wifl.  291. 

Alt  laws  defining  crime  of  any  character  are 
laws  of  a  general  nature  and  must  have  a  uni- 
form operation  throughout  the  State. 

Canv.  Dillon,  2  Ohio  St.  617;  Ejf  parte  Van 
Hagan,  25  Ohio  St.  481;  Kell^  v.  State,  6 
0L.a  A. 


Ohio  St.  369:  MeOiUv.  State,  34  Ohio  St.  288; 
State  V.  Winch,  45  Ohio  St.  668.  See  also 
Methmeier  v.  State,  11  Ind.  482;  Maize  v.  State, 
4  Ind.  843;  Shulte  v.  CamMdge,  88  Ohio  St. 
668. 

Tbe  constitntionaHty  of  a  statute  depends 
upon  its  operation,  and  not  upon  tbe  form  it 
may  be  made  to  assume. 

State  V.  Eipp,  88  Ohio  St.  199;  State  v. 
^ame,  89  Ohio  St  413;  Buttmanr.  Whitbeek, 
42  Ohio  St.  338. 

To  have  a  uniform  operation  throughout  the 
State,  an  Act,  if  enforced  at  all,  must  be  en- 
forced "wherever  the  right  hand  of  the  law 
can  reach  to  enforce  it. 

EU- parte  Van  Uagan,  25  Ohio  St  481;  Kd- 
ley  V.  State,  supra;  Durkee  v,  JanettiUe,  26 
Wis.  697;  McGregor  v.  Bayliet,  19  Iowa,  43; 
Oeebrick  v.  State,  5  Iowa,  ^1;  People  v.  Chau- 
tauqua Go.  48  N.  Y.  10;  Bobineon  v.  Perry,  17 
Ean.  248;  StaU  t.  MorHa  Co.  86  N.  J.  L.  73; 
Kerrigan  v.  Clement,  68  N.  T.  881;  State  t. 
Weir,  88  Iowa,  184;  Ex  parte  Watt.  48  Cal. 
279;  Ma^  t.  State  and  Mahmeier  v.  Stale^ 

The  only  States  having  Constitutions  similar 
to  ours  have  declared  "local  option"  unconsti- 
tutional. 

mate  V.  Weir,  88  Iowa,  184;  Ex  parte  WaU, 
Maiu  T.  ^te  and  Me^meier  v.  Sate,  eupra. 
See  also  1  Cent.  L.  J.  pp.  85.  092;  10  Cent  1.  J. 

p.  203. 

Measrt.  David  K.  Wataou,  Atty-Oea.,  E. 
W.  Maxson  and  Manrice  A.  Donahue, 

Pros.  Attys.,  and  R.  Butler,  for  the  SUte: 

There  is  no  delegation  of  legislative  author- 
ity. Tbe  Legislature  did  not  delegate  to  tbe 
citizens  of  the  township  the  power  to  legislate. 

Cincinnati,  W.  <£  Z.  B.  Co.  v.  Clinton  Co.  I 
Ohio  St.  77. 

There  is  nothing  in  the  Constitntion  of  the 
State  which  prevents  the  question,  whether  a 
law  shall  be  enforced  or  not,  being  left  to  the 
votes  of  the  electors  of  the  State,  or  any  local- 
ity of  the  State. 

Ga*$  T.  Dillon,  2  Ohio  St.  607;  Thompson  t. 
KeUey,  2  Ohio  St.  647;  SteuhentUte  A  I.  S.  Co. 
V.  North  TiDp.  1  Ohio  St  106;  Loomis  v.  Spen- 
cer, 1  Ohio  St.  153. 

The  fact  that  a  law  must  be  submitted  to  the 
vote  of  the  people  before  it  can  be  executed 
does  not  make  such  law  unconstitutional. 

Weaver  v.  Cherry,  8  Ohio  Ct  564;  State  v. 
Board  of  Education.  88  Ohio  8t  8. 

This  law  is  uniform  in  Its  application  within 
tbe  meaning  of  the  Constitution. 

State  V.  Parsons,  40  N.  J.  L.  128;  Ex  parte 
Falk,  42  Ohio  St.  644;  McGill  v.  State,  34 
Ohio  St.  228;  State  v.  Poioers,  88  Ohio  St  54; 
State  V.  Oloucester  Co.  Circuit  Ct.  13  Cent 
Bep.  824,  6U  N.  J.  L.  585. 

Dlekman,  J.,  ddlvered  tbe  opinion  of  tbe 

court: 

Id  the  ca.se  of  Cordon  v.  Slate  there  was  a 
motion  to  quash  the  indictment,  on  the  ground 
that  it  did  not  set  forth  tbe  nnme  or  names  of  any 
person  or  persona  to  whom  tbe  sale  of  intox- 
icating liquors  was  made,  and  that  it  was  ob- 
jectionable for  duplicity.  Tbe  indictment  al- 
leged that  tbe  accused  unlawfully  sold  intoxi- 
cating liquors  as  a  beverage  to  dirers  persons 
whose  names  to  tbe  Jurors  were  nnknown. 
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TfaiB  we  deem  sufficient.  In  those  cases  in 
which  the  names  of  third  persons  cannot  be  as- 
certained, they  may  be  thus  designated,  in  the 
usual  form,  as  "persons  whose  names  are  to  the 

i'urois  unknown."  Thus,  an  indictment  for 
larboting  tbieves  unknown  is  Bufilcient  from 
the  necessity  of  the  case,  upon  the  fair  presump- 
tion that  the  names  cannot  be  discovered;  and 
in  Indictments  for  assault,  for  felonious  homi- 
cides, and  the  like,  the  person  injured  or  killed 
may  be  mentioned  as  unknown,  If  such  is  the 
fact.  1  Cbittv.  Cr.  L.  311.  312;  3  Hawk.  P. 
C.  281;  Com.  v.  Mitchingg.  6  Gray,  483;  Blodget 
V.  State,  8  Ind.  408;  Peo^  v.  Adamt,  17  Wend. 
475;  Reed  v.  State,  16  Ark.  499;  Seg.  v.  Camp- 
beU,  1  Car.  &  K.  82;  Seg.  v.  Stroud,  2  Moody, 
Cr.  Cas.  270. 

The  indictment  was  not  bad  forduplicity  be- 
cause it  chwged  that  on  the  22d  day  of  De- 
cember, 18^,  the  accused  sold  intoxicating 
liquors  to  divers  persons  whose  names  to  the 
jurors  were  unknown.  For  aught  that  appears 
upon  the  record,  the  offense  charged  in  the  in- 
dictment may  be  deemed  a  single  transaction, 
occurring  at  the  time  and  place  set  forth,  and  a 
conviction  may  be  had  upon  proof  of  sale  to 
oneperson. 

Upon  the  Bubject  of  duplicity,  Walte,  J.,  in 
BaTnet  v.  State,  20  Conn.  392,  observed:  "No 
matters,  however  multifarious,  will  operate  io 
make  a  declaration  or  information  double,  pro- 
vided that  all  taken  together  constitute  but  one 
connected  charse,  or  one  transaction."  A  man 
may  accordingly  be  indicted  for  the  battery  of 
two  or  more  persons  in  the  same  count,  or  for 
a  libel  upon  two  or  more  persons,  when  the 

fmblication  is  one  single  act,  or  for  selling 
iquor  to  two  or  more  persons,  without  ren- 
dering the  count  bad  for  duplicity.  State 
V.  Andereon,  8  Rich.  L.  172;  Jiexv.  Benfeld,  3 
Burr.  980.  984;  Sex  v.  Jenour,  7  Mod.  400. 

In  Bex  V.  Bmfleldthe  qnestloD  was  aaked: 
"Cannot  the  King  call  a  man  to  account  for  a 
breach  of  the  peace  because  be  broke  two 
beads  instead  of  one?  How  many  informa- 
tions have  been  for  libels  upon  the  King  and  his 
ministers?" 

But  the  further  objection  is  raised  that  the 
Statute  upon  which  the  Indictment  was  found- 
ed is  so  defective  in  its  provisions  that  it  can- 
not be  properly  executed,  and  therefore  has  no 
validity  as  a  law.  Tbe  grounds  of  objection 
are  that  tbe  Act  does  not  provide  adequate 
means  for  determining  whether  the  signatures 
on  the  petition  to  the  township  trustees  for  an 
election  are  genuine,  and  whether  tbe  signers 
constitute  one  fourth  of  the  qualified  electors 
of  tbe  township;  that  there  is  no  provision  for 
tbe  filing  and  preservation  of  the  petition;  and 
that,  as  tbe  record  of  the  result  of  tbe  election 
is  miadeooly  prima  facie  evidence  that  the  sell- 
ing of  intoxicating  liquors  is  prohibited  and 
unlawful,  it  will  become  an  issue  of  fact  in 
every  proaecutiou  under  the  law,  whether  the 
law  IS  in  force  or  not.  It  may  be  fairly  pre- 
sumed that  the  township  trustees  will  not 
order  a  Bpedal  election,  as  provided  in  the  Stat- 
ute, until  they  have  satisfactory  evidence  that 
the  petition  to  them  has  been  s^ed  by  the  1*6- 
quinte  number  of  the  qualified  voters  of  the 
township.  Kor  is  it  to  t>e  presumed  that  the 
township  officers,  in  whom  tbe  people  have  re- 
posed so  much  trust  and  confidence,  will  neg- 
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lect  to  file  and  preserve  tbe  petition  preaeiried 
to  them  in  their  official  cwadty ;  and,  although 
the  record  of  tbe  result  o'f  the  electioo  Is  not 
made  conclusive  evidence,  tbO'  Statute  (is  not 
thereby  rendered  inoperative. 

An  Act,  though  not  clear  and  definite — 
though  vague  and  indefinite — as  to  its  method 
of  eiSorcement,  may  nevertheless  be  valid.  It 
will  not  be  declared  void  because  it  is  difflicult 
of  execution,  or  because  it  fails  to  accomplish 
its  purposes  as  fully  as  the  Legislature  d^goed. 
As  decided  in  Oxftran  v.  Loring,  17  Ohio,  40S, 
427:  '  'Though  a  law  Is  imperfect  in  its  de- 
tails, it  is  not  void,  unless  it  is  so  imperfect  as 
to  render  it  utterly  impossible  to  execute  it" 
The  objection,  therefore,  above  slated,  does 
not  Impair  the  validity  of  the  Statute  in  quea- 
tion. 

It  is  claimed,  however,  in  the  cases  at  bar, 
that  there  are  constitutional  objections  which 
are  fatal  to  tbe  validity  of  the  Act  of  March  8, 
1888.  In  the  first  place  it  is  contended  that  tbe 
Act  is  of  a  general  nature,  and  has  not  a  uni- 
form operation  throughout  the  State,  and  is 
therefore  in  conflict  with  section  36.  art.  2, 
Const.  Conceding,  for  the  purpose  of  this  in- 
quiry, that  the  Act  under  consideratioD  Is  a  law 
of  a  general  nature.  It  satisfies,  in  our  view, 
the  constitutional  requirement  that  it  shall  be 
of  uniform  operation.  It  is  an  Act  "to  Fur- 
ther Provide  Against  the  Svils  Resulting 
from  tbe  Traffic  in  Intoxicating  Liquors  by 
Local  Option  in  Any  Township  m  the  State  of 
Ohio."  One  fourth  of  tbe  qumifled  cAectora  tj& 
any  township  may  petition  tiie  trustees  for  the 
pnvilege  of  determining  by  ballot  whether  tbe 
sale  ot  intoxicating  liquors  as  a  beverage  shall 
be  prohibited.  The  electionistobeconducted 
in  all  respects  the  same  in  every  township,  and 
if  the  result  of  the  vote  is  against  the  sale,  tbe 
same  penalty  is  attached  in  every  townsh^  for 
carrying  on  the  traffic.  Tbe  provisions  oi  the 
Act  are  bounded  only  by  the  limits  of  the  State, 
and  uniformity  In  its  operation  is  not  destroyed 
because  tbe  electors  in  one  or  more  townships 
may  not  see  fit  to  avail  themselves  of  its  pro- 
visions. The  Act  makes  no  discrimination  be- 
tween localities  to  tbe  exclusion  of  any  town- 
ship. Every  township  iu  tbe  State  comes 
within  the  purview  of  the  law,  and  may  have 
the  advantage  of  its  provisions  Inr  complying 
with  its  terms.  The  operation  of  the  Statale 
is  the  same  in  all  parts  of  the  State,  under  the 
same  circumstances  and  conditions. 

By  the  Municipal  Code  of  May  7, 1869,  sec- 
tion 199,  it  was  declared  that  all  cities  and  in- 
corporated villages  should,  among  other  thinei, 
have  tbe  power,  and  might  provide  by  ordi- 
nance for  the  exercise  of  such  power,  "to  r^- 
ulate,  restrain  and  prohibit  ale,  beer  and  porter 
houses  or  shops,  and  houses  and  places  of  no- 
torious or  habitual  resort  for  tippling  or  intem- 
perance." The  uniformity  in  the  operation  of 
this  law  of  a  .general  nature  was  not  measured 
and  fixed  by  the  number  of  cities  and  incorpo- 
rated villages  that  might  exercise  the  granted 
power.  One  or  many  might,  like  the  Village 
of  McConnelsville,  pass  the  needful  ordinances, 
but  the  provision  of  the  Code  was  none  the  less 
of  uniform  operation  throughout  the  State. 
The  feature  of  uniformity  in  tbe  Local  Option 
Law  under  consideration  would  no  more  be 
marred  because  tbe  qualified  electors  of  the 
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towMhipe  eeaerallj  fail  to  adopt  its  prorlBions, 
than  the  above  enactment  or  the  Mimicipal 
-Code  would  have  ceased  to  operate  uniformly, 
'becauae  dties  and  incorporated  villages  did  not 
.generally  pan  ordioanoes  to  prevent  ale,  beer 
-and  porter  houses. 

A  clause  in  the  Constitution  of  California, 
like  that  in  the  ConBtitutloo  of  this  Btate,  pro- 
vides that  "all  laws  of  a  general  nature  sn^l 
laveauniformoperation."  In  PMple  v.  'Judge, 
17  Cai  654,  Baldwin,  J„  referring  to  this  pro- 
Tision,  B^ra:  "The  language  must  be  carefully 
noted.  .  .  .  The  expression  is,  that  these  laws 
''of  a  general  nature'  shall  be  'uniform  in  their 
■operation,' — that  is,  that  such  laws  shall  bear 
«qually  In  their  burdens  and  benefits  upon  per- 
•ons  standing  in  the  same  category." 

In  Brooka  v.  Hyde,  87  Cal.  875,  it  was  said  by 
'l^nderson,  J.\  "By  a  'uniform  operation/ I 


understand  ...  an  operation  which  is  equal 
in  lis  effect  apon  all  persons  or  things  upon 
which  the  law  is  designed  to  operate  at  all." 
The  meaning  of  the  provision  was  there  held  to 
be,  "that  every  law  shall  have  a  uniform  oper- 
-atton  upon  all  the  citizens,  or  persons,  or  things 
of  any  class  upon  whom  or  which  it  purports 
to  take  effect,  and  that  it  shall  not  grant  to  any 
dtisen,  or  daas  of  citizens,  privileges  which, 
upon  the  same  terms,  shall  not  equally  belong 
to  all  citizens." 

Section  17,  art.  3,  of  the  Constitution  of  Kan- 
sas also  requires  that  "all  laws  of  a  general 
nature  shall  have  a  uniform  operation  through- 
out the  State." 

In  Ceavenworth  Co.  v.  MtUer,  7  Kan.  479,  it 
was  held  that  where  the  proviidons  of  an  Act 
are  designed  for  the  whole  State,  and  every 
part  thereof,  such  Act  has,  in  contemplation,  a 
-uniform  operation  throughout  the  State,  not- 
withstanding the  condition  or  circumstances  of 
the  State  may  be  such  as  not  to  give  the  Act 
any  actual  or  practical  operation  in  every  part 
thereof.  In  that  case,  there  f»me  under  review 
an  Act  of  the  L^^ilatuie  whiidi  provided  that 
the  board  of  county  commisskuien  of  any  coun- 
ty to,  into,  through,  from  or  near  which  any 
railroad  might  be  located,  might  substn^be  to 
the  capital  stock  of  any  such  railroad  corpora- 
tion, in  the  name  and  for  the  benefit  of  the 
county,  to  an  amount  not  exceeding  the  sum  of 
$800,000,  in  any  one  corporation,  and*  might 
issue  bonds  of  the  county  in  pEtyment  for  the 
Mock;  hat  no  such  bonds  shomd  be  iasoed  un- 
til the  question  was  first  submitted  to  a  vote  of 
the  qualified  electors  of  the  county,  at  some 
general  or  some  special  election.  Toe  commis- 
sioners of  Leavenworth  County  called  a  special 
election  to  determine,  by  vote  of  the  electors, 
whether  the  board  of  commissioners  should 
4ubecribe  |960,000  to  the  capital  stock  of  the 
"Union FadflcBailw^  Co.,  Eastern  Division," 
and  issue  the  bonds  oi:  the  county  in  payment 
for  the  stock.  Milter  sued  the  commissioners 
upon  one  of  the  bonds  issued,  and  it  was  set  up 
in  defense  that  the  Act  under  which  the  bonds 
were  issued  was  unconstitutional;  that  the 
bonds  were  therefore  issued  without  authority, 
and  were  void.  On  this  point  the  language  of 
the  court  was:  "We  scarcely  think  it  necessa^ 
to  say  anytbing  with  reference  to  section  17, 
.  art.  S,  of  Uie  Constitution.  The  Act  under  con- 
sideration is  so  obviously  in  harmony  with  this 
Mction  that  the  qaeatim  attempted  to  be  raised 
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upon  its  supposed  incongruity  needs  no  eluci- 
dation from  us.  All  the  pronsionsof  said  Act 
are  expressly  enacted  for  the  whole  State,  and 
for  every  part  of  the  Btate;  and  it  is  no  more 
necessaiy  that  the  same  amount  of  stock  be 
taken  in  each  and  everv  county  of  the  State,  in 
order  that  the  Act  shall  have  a  uniform  opera- 
tion therein,  than  that  the  same  number  of  men 
shall  be  executed  in  each  county  of  the  Stato, 
in  order  that  the  law  punishing  murder  in  the 
first  degree  shall  have  uniform  operation 
throughout  the  State." 

We  cannot  reach  the  condusionfthat,  because 
the  electors  of  one  township  may  decline  to  pe* 
tition  the  trustees  to  order  a  special  election  to 
determine  by  ballot  whether  the  sale  of  iotox- 
icaUng  liquors  as  a  beverage  shall  be  prohibit- 
ed, eveiT  other  township  In  the  Btate  shall  be 
deprived  of  that  privilege,  on  the  ground  that 
the  Act  is  not  capable  of  a  uniform  operation. 
Without  seeing  an  aatboiitatiTe  definition  of 
the  term  "law  Si  a  general  nature,"  in  its  con- 
stitutional smse,  we  are  of  the  opinion  that  the 
Act  of  March  8,  1888,  Is  not  open  to  the  objec- 
tion that  It  is  not  susceptible  of  the  uniform 
operation  contemplated  in  the  Constitution. 
But  it  is  further  contended  that  the  Act  is  a 
dd^tlon  of  legislative  power  to  the  people, 
and  therefore  in  eontnvenUoo  of  section  1,  art. 
3,  of  the  Constitution.  That  section  provides 
that  the  legislative  power  of  the  State  shall  be 
vested  in  a  General  Assembly,  which  shall  con- 
sist of  a  Senate  and  House  of  Representatives. 
It  is  a  general  rule  that  the  agent  whose  em- 
ployment and  trust  are  personal  cannot,  with* 
out" express  or  implied  authority  from  bis  prin* 
dpel,  delegate  his  power.  And  it  Is  a  settled 
maxim  that  when  the  people,  in  thdr  sovereign 
capadty,  have,  by  the  Constitution,  conferred 
the  law-making  power  upon  the  Legislature, 
that  department  cannot  delegate  such  power  to 
any  other  body.  The  power  must  remain 
^ere  located,  and  laws  must  be  enacted 
through  the  eatablished  agency,  until  there  is  a 
change  in  the  Constitution  itself.  Yet,  while 
the  principle  may  be  universally  recognized 
that  the  Jjegislature  cannot  evade  its  constitu- 
tional trust  as  the  law-making  agent,  difficulty 
mar  arise  in  determining  whether,  by  any  spe- 
dal  Act,  the  Legislature  has,  directly  or  indi- 
rectly, sought  to  devest  itself  of  its  constitu- 
tional authority  and  obligation.  The  natural 
tendency  of  the  l^islative  deportment  Is  to  en- 
oroachment,  and  we  may  wul  be  Inclined,  in 
the  first  instance,  to  question  whether  it  has 
relinquished  any  portion  of  its  power. 

In  the  exercise  of  the  duties  devolved  upon 
the  legislative  branch  of  the  state  government, 
it  is  manifest  that  discretion  and  judgment  are 
required,  not  onl^  in  determining  the  subject 
matter  of  legislation,  but  not  unfrequently  in 
ordering  the  conditions  or  contingencies  upon 
which  lawa  are  to  be  carried  into  effect.  It 
may  be  deemed  expedient  in  one  case  to  pro- 
vide for  preliminary  action  before  a  law  is  ex- 
ecuted, which,  under  other  circumstances, 
would  not  be  aidopted.  In  requiring  such  pro- 
ceedings prior  to  the  enforcement  of  a  law,  the 
Legislati^  need  not  be  prevented  from  keep- 
ing within  the  strict  line  of  its  authority.  It  U 
evident,  we  think,  that  the  Act  whose  consti- 
tutional validity  is  called  in  question  was  a 
complete  law  when  It  had  paB»d  through  the 
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several  stages  of  legislative  enactment,  and  de- 
rived Done  of  its  validity  from  a  vote  of  the 
people.  Id  all  Its  puts  it  la  an  expresBlon  of 
the  will  of  the  L^iblatare,  aod  Its  execation  Is 
made  dependent  upon  a  coodition  prescribed 
by  the  legislative  department  of  the  State.  By 
its  terms  it  was  mside  to  take  effect  from  and 
after  ita  passage.  The  qualified  electors  derive 
their  autnority  to  petition  the  trustees,  and  the 
trustees  obtain  their  authority  to  order  a  special 
election,  directly  from  the  Legislature.  The 
rigbt  of  the  electors  to  register  their  votes  for 
or  against  the  sale  of  Intoxicating  liquors  is 
conferred  by  the  same  body.  If  a  majority  of 
the  votes  cast  at  such  election  should  be  against 
the  sale,  the  tra£Bc  in  iDtoxlcathig  liquors  is 
thereby  prohibited  and  made  unlawful,  by  vir- 
tue of  the  Act  of  the  General  Assembly,  which 
may  at  once,  if  a  change  should  come  over  the 
legiuttive  will,  repeal  the  law,  and  avoid  the 
resnlt  of  the  election.  So  far  from  the  vote  of 
the  electors  breathing  life  into  the  Statute,  it  is 
onlv  through  the  Statute  tfaat  the  electors  are 
entitled  to  vote  at  the  special  election.  While 
they  are  free  to  cast  their  votes,  the  consequence 
of  their  ag^gate  vote  is  fixed  and  declared  by 
the  Act  oT  the  Legislature.  The  penal  sanc- 
tion of  the  Act  is  subject  to  no  modification  1^ 
Oie  action  of  the  eleOois,  and  it  Is  an  demen- 
tary  principle  that  "the  main  strength  and 
force  of  a  law  consists  in  the  penalty  annexed 
to  it.  Herein  fas  to  be  found  the  principal  ob- 
ligation of  human  laws."  1  BL  Com.  57.  In 
some  of  the  authorities  which  we  have  ex- 
amined the  idea  b  prominent  that  when  the 
voters  are  called  on  to  express  by  their  ballots 
their  opinion  as  to  the  subject  matter  of  the 
law,  they  declare  no  consequence,  prescribe 
no  penaldes,  and  exercise  no  l^slattve  func- 
tions. The  consequences,  it  is  said,  are  de- 
clared in  the  law,  and  are  exclusively  the  result 
of  the  legislative  will. 

In  Com.  V.  Wdler,  U  Bush,  218,  an  Act  <o 
prohibit  the  sale  of  intoxicating  Hquors  in  the 
County  of  Bullitt  provided  that  "it  shall  take 
effect  whenever  it  shall  be  ratified  by  a  major- 
ity of  the  voters  of  said  county."  The  view 
taken  by  the  court  io  construing  the  Act  was 
that  the  Legislature  was  not  attempting  to  del- 
«ate  its  authority  to  a  new  agency;  that  when 
the  Act  passed  the  Leglslatore,  and  was  signed 
by  the  executive,  it  bwame  a  law,  and,  by  rea- 
son of  the  law,  the  people  interested  in  its  pas- 
sage were  authorized  to  vote  for  or  against  its 
provisions;  that  the  making  its  operation  to 
depend  on  the  popular  vote  was  a  part  of  the 
law  itself,  and  its  going  into  operation  on  the 
contingency  that  tne  people  voted  for  It  was 
the  leinslative  will  on  the  subject. 

In  the  well-known  case  of  oVnannatf,  W.  A 
Z.  R.  Co.  V.  ClinUm  Co.  1  Ohio  St.  77,  the 
county  commissioneTS  were  authorized  by  an 
Act  of  the  Oeneral  Assembly  to  subscribe  to  the 
capital  stock  of  the  company,  the  question  of 
subscription  having  been  first  submitted  to  the 
qualified  elet^rs  of  the  ooun^.  "We  think 
it,"  says  Ranney,  J.,  in  delivering  the  opinion 
of  the  court,  "undeniable  that  the  complete 
exercise  of  legislative  power  by  the  Oeneral 
AjKembly  does  not  necessarilv  require  the  Act 
to  so  apply  its  provisions  to  tne  subject  matter 
as  to  compel  their  employment  without  the  in- 
tervening assent  of  other  persons,  or  to  prevent 
8LB.A. 


their  taking  effect  onlv  upon  the  performance 
of  oonditlona  expressed  to  the  law." 

The  Local  Opum  Act  under  consideration  i» 
virtually  ftl&w  to  pn^lbit  the  sale  of  IntozicaU 

ing  liquors  upon  the  contingency  that  a  major- 
ity of  the  qualified  electors  of  any  township 
shall  vote  against  the  sate.  Practically,  it  is  to 
go  into  operation  upon  such  contingency. 

"Many  laws,"  says  Scott,  J.,  In  Aofc  v. 
TFoWeW,  17  Ohio  tit  271,  "can  only  operate 
upon  the  happening  of  cerialn  contingencies; 
yet  they  are  nevertheless  valid." 

Indeed,  the  doctrine  is  generally  accepted 
that  it  is  within  the  scope  of  the  If^islative 
power  to  en^ct  laws  which  shall  not  take  effect 
until  the  happening  of  some  particular  event, 
or  in  some  contingency  thereafter  to  arise,  or 
upon  the  performance  of  some  specified  condi- 
tion. Hay  not  the  execution  of  a  law  depnid 
upon  the  condition  of  a  popular  vote,  as  wdl 
as  upon  any  other  fair  and  reasonable  contin- 
gency? 

The  language  of  Redfleld,  Ch.  J.,  in  Staie  v. 
Parker,  M  Vt.  867,  carries  with  it  great  force. 
"After  a  full  examination,"  says  he,  "of  the 
arguments  by  which  it  fas  attempted  to  be  main- 
tained that  statutes  made  dependent  upon  such 
contingencies  are  not  valid  laws,  and  a  good 
deal  of  study  and  reflection,  I  must  declare  that 
I  am  fully  convinced,  although  at  first,  with- 
out much  examinatioD,  somewhat  inclined  to 
the  same  opinion,  that  the  opinion  is  the  result 
of  false  analogies,  and  so  founded  upon  a  la- 
tent fallacy.  It  seems  to  me  that  the  distinc- 
tion attranpted  between  the  oonttngency  of  a 
popular  vote  and  other  future  uno^talnties  ia 
without  all  Just  foundation  in  sound  policy  or 
sound  reasoning,  snd  that  it  has  too  often  been 
made  more  from  necessity  than  choice;  rather 
to  escape  from  an  overwhelming  analogy  tlian 
from  any  obvious  difference  in  principle  in  the 
two  classes  of  cases;  for  .  .  .  one  may  find  any 
number  of  cases  in  the  legislaUon  of  Congress, 
where  statutes  have  been  made  dependent  ap- 
on  the  shifting  diaracter  of  the  Revenue  Laws» 
or  the  Navigation  Laws,  or  commercial  rules, 
edicts  or  restricUous  of  other  countries."  The 
Act  of  Congress  which  came  under  review  be- 
fore the  Supreme  Court  of  the  United  States, 
in  the  case  of  Tiia  Awrora  v.  United  Statet,  11 
U.  S.  7  Cranoh,  888  [8  L.  ed.  878],  Isa  familiar 
example  of  our  federal  l^islaiion. 

In  the  case  of  Smith  v.  JaneteUU,  36  Wis. 
391,  Dixon,  Ch.  J.,  in  discussing  this  subject, 
thus  observes:  "It  is  said  that  the  Act  is  void, 
or  at  least  so  much  of  it  as  pertains  to  the  taxa- 
tion of  shares  in  national  banks,  because  it  was 
submitted  to  a  vote  of  the  people,  or  provided 
that  it  should  take  effect  only  after  approval 
by  a  majority  of  the  electors  TOlingon  the  sub- 
ject at  the  next  general  election.  This  was  no 
more  than  providing  that  the  Act  should  lake 
effect  on  the  happening  of  a  certain  future  otm- 
tingencf,  that  contingency  being  a  popular 
vote  in  its  favor.  No  one  doubts  the  general 
power  of  the  Le^slature  to  make  such  refla- 
tions and  conditions  as  it  pleaaes  with  I'^^d 
to  the  taking  effect  or  operation  of  lawa  'Aiey 
may  be  absolute,  or  conditional  and  contin- 
gent; and  if  the  latter,  they  may  take  effect  tm 
the  happening  of  any  event  which  is  future 
and  uncertain.  Instances  of  this  kind  of  leg- 
islation are  not  unfrequeoL         We  an  oon- 
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strained  to  bold,  therefore,  tbat  this  Act  is  and 
was  in  all  respects  valid  from  the  time  it  took 
effect,  .  .  .  and  consequently  tbat  there  was 
no  want  of  authority  for  the  levy  and  collec- 
tion of  the  taxes  in  question." 

We  are  aware  tbat  there  are  adjudged  cases 
which,  it  is  urged,  militate  against  the  views 
we  herein  advance.  The  cases  of  IHee  v.  Fos- 
ter. 4  Harr.  (Del.)  479,  and  I^rker  v.  Cfam.  6 
Pa.  607,  are  maiQly  relied  upon;  but  in  OiTunn- 
nati,  W.  A  Z.  S.  Uo.  v.  Clinton  Co.  tupra,  this 
court  drew  the  disUnction  tbat  the  voters  in 
those  cases  were  not  called  upon  to  determine 
on  the  execution  of  a  law  under  and  in  eon- 
formlty  to  its  provibfons,  but  whether  the  law 
Itself  uiould  continue  to  exist  And  in  Loek^» 
App.  72  Pa.  491,  the  case  of  Parker  v.  Com. 
was  held  to  bare  been  overruled  soon  after  it 
was  decided;  not  in  express  terms,  but  by 
undenniniog  its  foundation  in  holding  that 
laws  could  constitutionally  be  made  dependent 
on  a  popularvote  fortbeiroperatioo.  Agnew, 
J.,  sud:  "This  popular  vote  is  but  the  law's 
appointed  means  of  determining  a  result,  which 
the  law  enacts,  in  an  alternative  form,  shall  be 
the  contingency  of  its  operation.  .  .  .  The 
true  distinction  I  conceive  is  this:  The  Legisla- 
ture cannot  delegate  its  power  to  matte  a  law; 
but  it  can  make  a  law  to  delegate  a  power  to 
determine  some  or  state  of  things  upon 
which  the  law  makes,  or  intends  to  make,  its 
own  action  depend." 

There  have  been  numerous  decisiona  and 
touch  discussion  concerning  the  validity  of 
statutes  denominated  "Local  Option  Laws," 
and  the  subject  of  contingent  leirislation  has 
given  rise  to  wide  debate  and  many  adjudica- 
tions; but  we  do  not  consider  it  necessary,  in 
this  branch  of  our  inquiry,  to  make  further 
citation  of  cases  or  optnioiu. 

It  is  argued,  however,  that  the  Act  of  March 
8,  1888,  seeks  to  prohibit  the  liquor  traffic, 
while  the  Legislature  has  power  only  to  reg- 
ulate it,  and  is  therefore  in  conflict  with  the 
GoDStitutioa.  The  9th  section  of  article  IS  of 
the  Constitution,  which  is  the  same  as  section 
16  of  the  schedule,  is  as  follows:  "No  license 
to  toafflc  in  intoxicating  liquors  shall  hereafter 
be  granted  in  this  State;  but  the  General  As- 
sembly may  by  law  provide  against  evils  re- 
fruUIng  therefrom."  Supposethat  section  were 
eliminated  from  the  Constitution,  it  would  not 
be  easy  to  establish  that  tbe  Legislature  might 
not,  under  the  broad  grant  of  legislative  pow- 
er, sanction  or  profaiMt,  at  its  pleasure,  the 
traffic  in  intoxicating  Iteuors  as  a  bevera^ 
"Tbe  legislative  power  of  tbis  State  stiall  be 
vested  in  a  Oeaeral  Assembly,"  is  tbe  language 
of  tbe  Constitution,  and  in  tbe  provisions  of 
that  section  of  tbe  schedule  we  can  And  no  im- 
plied Umitation  upon  tbe  legidative  power, 
whereby  the  General  Assemlmr  would  be  for- 
bidden  to  legiidate  for  the  prohibition  of  such 
traffic  in  intoxicating  liquors.  Whetber,  un- 
der the  ordinal?  constitutional  limitations,  the 
absolute  prohibition  of  tbe  liquor  trade  is  a 
constitutional  exercise  of  legislative  authority, 
is  a  question  that  has  largely  encaged  tbe  at- 
tention of  judicial  tribuaals.  The  question 
involves  a  considetation  of  tbe  police  power, 
and  the  department  of  government  which  can 
and  does  exercise  that  power  is  tbe  Legislature: 
and  it  is  amimg  the  limitations  upon  ue  legis- 
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lative  power  tbat  we  are  to  seek  the  limitations 
upon  the  police  power  over  the  liquor  traffic. 

In  the  recent  case  of  Mugler  v.  Kaniat,  123 
U.  S.  628  [SI  L.  ed.  20R],  it  was  recognized  as 
a  fundamental  rule  tbat  it  belongs  to  tbe  leg- 
islative branch  oS  tbe  government  to  exert 
what  are  known  as  the  police  powera  of  tbe 
State,  and  to  determine,  primarily,  what  meas- 
ures are  appropriate  or  needful  ror  the  protec- 
tion of  the  public  morals,  the  public  bealib,  or 
the  public  safety.  Justice  Harlan,  In  pro- 
nouncing tbe  opinion  of  the  court  in  iliat  case,, 
says:  "U,  therefore,  a  State  deems  the  absolute 

Erobibition  of  the  manufacture  and  sale  within 
er  limits  of  Intoxicating  liquors  for  other  than 
medical,  scientific  and  mechanical  purposes,  to 
be  necessary  to  the  peace  and  security  of  so- 
ciety, the  courts  cannot,  without  usurping  leg- 
islative functions,  override  the  will  of  tbe 
people  as  thus  expressed  by  their  chosen  repre- 
sentatives. They  have  nothing  to  do  wiUi  the 
mere  policy  of  legislation." 

In  Tledeman  on  Limitations,  g  108,  this  sub- 
ject has  been  treated  with  much  reseuvb  and 
abilitv.  The  numerous  cases  are  there  col- 
lected, and  it  is  stated  by  tbat  author  as  evi- 
dent that  the  decisions  of  the  courts  in  different 
parts  of  the  country  have  generally  sustained 
laws  for  tbe  prohibition  of  the  sale  of  intoxi- 
cating liquors  in  any  manner,  form  or  bulk 
whatever,  and  on  tbe  ground  flut  the  trade 
works  an  injury  to  society,  and  may  therefcm 
be  prohibits.  The  grant  of  legislative  power 
in  the  present  Constitution  is  found  ]a  very 
nearly  tbe  same  words  In  the  Constitution 
adopted  in  1802.  But,  in  view  of  the  practice 
under  the  former  Constitution,  which  con- 
tained no  provisions  relative  to  the  subject  of 
intoxicating  liquors,  and  under  which  many 
Acts  called  "License  Acts"  were  passed  by  the 
General  Assembly,  the  framers  of  the  present 
Constitution  inserted  tbe  section  of  the  sched- 
ule which,  when  adopted  and  made  part  of 
tbe  CoDStitutiOD,  would  prevent  the  granting 
of  licenses  to  traffic  in  IntoxicatinK  liquors,  ana 
empower  the  Geoeral  Assemb^  to  moride 
agwnst  the  evUs  resulting  thereftom.  The  re- 
striction upon  the  legislative  power  which  for- 
bids the  granting  of  any  such  license  cannot, 
we  conceive,  be  construed  into  a  definitive 
settiement  of  the  extent  to  which  the  Legisla- 
ture may  go,  in  tbe  direction  of  prohibiting  the 
traffic  in  Intoxicating  liquors  as  a  beverage. 
To  say  that  no  license  shall  be  granted  is  not 
to  say,  by  implication,  tbat  su^  traffic  may 
not  be  prohibited.  The  refusal  to  llcrase  b 
obriouslv  not  out  of  the  direct  line  of  prohibi- 
tion. The  adoptioD  by  tbe  people,  as  part  of 
the  Constitution,  of  a  provision  which  placed 
under  interdiction  tbe  license  to  trade  in  liquor, 
was  an  expression  of  tbe  popular  will  that  tbe 
State  should  not  thereafter,  by  Its  affirmative 
action,  through  the  General  Assembly,  extend 
favor  or  encouragement  to  the  traffic.  But, 
though  tbe  authority  of  the  Legislature  was 
thereby  abridged  to  the  extent  of  forbidding 
the  passage  of  any  Act  to  license  the  traffic, 
tbe  ample  grant  of  legislative  power  to  the 
General  Awembly  remained  sufficient,  when 
called  into  exercise,  for  all  the  purposes  of  pro- 
hibiting the  sale  of  Intoxicating  liqaon  as  a 
beverage.  If  any  doubt,  bowever,  vas  to  arise 
in  the  future  as  to  the  anthority/ixmfeiTi  ~ 
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tlie  giant  of  lefpsIadTe  power  over  that  form 
of  t£e  liquor  traffic,  the  removal  of  that  doabt 
WIS  sufflfdently  assured  by  the  proviedon  that 
tile  G<raeral  Afiaembl;^  may  by  law  provide 
against  the  evils  resulting  from  the  traffic. 

When  the  General  A^mbly  was  clothed 
with  authority  by  the  Constitution  to  provide 
by  law  against  the  evils  resulting  from  the 
traffic  in  iotoxicatiog  liquors,  It  was  left  to  its 
diacietion,  Bubject  to  such  express  limitations 
aa  the  Constitution  imposed,  to  select  the 
means  whereby  those  enla  mieht  be  avoided. 
The  Legislature,  in  the  plenitude  of  its  discre- 
tion, having  determined  upon  the  methods  of 
providing  against  such  resulting  evils,  it  would 
not  be  for  the  judicial  branch  of  the  state  gov- 
ernment to  interfere. 

"If,"  says  McDvaine,  J.,  in  State  v.  Frame, 
80  Ohio  St  880,  "in  the  judgment  of  the  Oen- 
enil  Assembly,  it  be  necessary,  in  order  to  pre- 
vent evils  resulting  from  the  traffic,  that  the 
sale  and  use  of  intoxicating  liquors  as  a  bever- 
age be  absolutely  prohibited,  we  can  see  no 
constitutional  ground  upon  which  such  exer- 
cisp  of  its  judgment  aod  discretion  can  be  re- 
viewed." And  if,  in  view  of  diminishing  those 
evils,  a  Bvstem  of  regulation  is  adopted  which 
piBCticaliy  prohibits  the  sale  of  intoxicating 
liquors  as  a  beverage,  it  is  not  for  this  court  to 
say  there  has  been  a  misuse  of  legislative  dis- 
cretion. 

This  court  has  held,  ba  Adler  v.  Whitbeck,  44 
Ohio  St.  S80,  7  West.  Rep.  201,  that  the  Gen- 
eral Assembly  is  vested  with  the  power,  in 
regulating  the  traffic  in  intoxicating  liquors,  to 
levy  a  tax  upon  the  business;  but,  wbile  tbe 
tax  is  fully  authorized,  it  may,  from  its  mag- 
nitude, prove  so  onerous  as  virtually  to  amount 
to  a  prohibition  of  anch  business.   A  tax  thus 


burdensome,  when  levied,  might  operate  as  a 
prohibition  of  the  sale  of  iutoxicaun^  liquors 
as  a  beverage,  as  well  in  tbe  townships  as  in 
the  municfpnl  corporations  of  the  State.  But 
it  is  contended  that  there  is  no  authority  to  di- 
rectly prohibit  the  sale  in  townships,  whatever 
may  be  the  power  of  the  General  Asaembly  in 
regard  to  municipal  corporations,  through  the 
medium  of  city  or  village  ordinances.  In  our 
judgment,  when  it  Is  conceded  that»  in  provid- 
ing against  tbe  evils  resulting  from  the  traffic 
in  Intoxicating  liquors  as  a  beverage,  the 
islature  may,  without  Infringing  the  Constita- 
tioD,  prohltrit  tbe  sale,  such  prohibition  may 
extend  to  townships  as  well  as  to  other  divisions 
of  the  State.  Whatever  legislation  may  be 
legitimate  and  necessary  for  die  mitigaticHi  or 
suppression  of  the  evils  resulting  from  tiie  traf- 
fic should  reach  localities  where  such  evils 
may  exist,  whether  towmdiips  or  munldpsl 
corporations. 

After  examining  the  many  authoritiee  cited, 
and  giving  due  weight  to  the  arguments  of 
counsel,  we  are  unable  to  reach  the  conclusloa 
that  the  Statute  under  review  is  void  for  re- 
pugnancy to  the  Constitutioii  oo.  any  xroaiid 
that  has  been  taken.  Certainly,  we  do  sot  fed 
that  clear  and  strong  conviction  of  the  incom- 
patibility of  the  Constitution  and  the  law  with 
each  other,  which,  as  Chief  Juttiee  Marshall 
said,  should  always  exist  before  the  Legislature 
is  to  be  pronounced  to  have  transcended  its 
powers,  and  iia  Acts  to  be  considered  as  void. 

7^ judgment,  i3u/r^Qft,oftht  Cknirt  cf  Com- 
mon Fletu  <n  Chndon  v.  State,  and  of&tt  Or- 
euit  Court  in  Santoro  «.  State,  thmM  he  of- 
ftrmad. 
Judgment  acondlnxly. 


CALTFOBNIA  SUPREME  COURT. 


SPRING  VALLEY  WATER  WORKS, 

Betpt., 
f. 

CITY  AND  COUNTY  OF  BAN  FRAN- 
CISCO et  al., 

(...-OaL--.) 

1.  A  salt  far  t^UbT  acalnat  an  ordl- 
naAce  flzln«  unreaBonable  water  rates  la  an 
equitable  one,  and  la  wltbln  the  Jurisdiction  of 
the  Bupotor  courts  of  CaUfomla. 

8.  An  arliltnuy  Bjdng  at  water  rates 

by  the  board  of  supervlsoTS  without  any  exercise 
of  tb^lr  Judgment  or  discretion  Is  not  a  compli- 
ance with  their  dutf  under  Ooiut.,  act.  li,  1 1,  kI  v- 
iag  them  power  to  fix  such  ntea,  and  tt  may  be 
set  aside  Iv' the  conrta  as  a  fraud  on  the  liBhts  of 
the  company. 

8.  The  reasonablcnOBB  of  water  rates 

fixed  by  tbe  board  of  supervlsore  after  full  and 
foir  investlfiatiOD  cannot  be  reviewed  tty  courts 
unless  there  was  actual  ftaud  in  ibdng  the  rates, 
or  they  were  so  palpirtfly  and  vrooily  nnieaa<ni- 
able  as  to  amount  to  tbe  same  thing. 
4.  TbeboarclofsuperTlaorBisnotBofh.r 
a  part  of  the  leglslatiTe  department 
of  toe  State  as  to  be  entirely  indepenaout  of  any 
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Jndkiial  oontrolln  the  exeniae  of  ila  duty  under 
the  Constitution  in  fixing  water  rates. 

6.  The  mayor  of  the  etty- Is  not  a 


sary  parto'  to  a  suit  to  set  aside  the  water 
rates  e^bluhed  by  tbe  board  of  supervisors. 

6.  NotioetoawatereompanyofaninteD* 

tlon  to  fix  water  rates  by  tbe  board  of  super- 
visors  is  not  ueoeasary  under  the  Constitution. 

7.  The  Ikot  that  one  m-toe  Is  flxed  for  the 

consumer  who  has  a  mtner,  and  a  different  price 
for  one  who  has  nooe,  does  not  make  an  ordl> 
nance  fixing  water  rates  unoertain  and  indefinite. 

8*  Aregniremoitthata  watereompaaj- 
diall  ftmisih  meters  to  those  who  dedm  to 
have  the  water  used  hf  them  meaauied  Is  not 
onreasooahle. 

(JanuarrUlBBOi) 

APPEAL  bj  defendants  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Franpisco  overruling  a  demur- 
rer to  tbe  complaint  in  an  action  brou|^t  to  act 
aside  a  certain  ordinance  fixing  water  ratei^ 
and  to  enjoin  the  taking  of  any  action  thereun- 
der, and  10  enforce  the  passage  of  another  ordi- 
nance for  the  purpose  of  fixing  reasonaUe 
water  rates.  4ifrmed. 
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The  facts  are  fnlly  rtated  fu  the  oplnioD. 

Mettrrt.  Oeo^e  Tlournoy,  Jr.,  Citji  and 
County  Atty.,  Eloarnoy  ft  lDuH>n  and  W. 
W.  Foote  for  appellants. 

Met^t.  William  F.  Hsrrlnff  and  Bar- 
ber. Boalt  A  Bishop  for  respoodent. 

Works,  delivered  tbe  opinion  of  the 
court: 

This  actiOD  is  brought  to  set  aside  and  declare 
void  an  ordinauce  of  tbe  board  of  superviaors 
of  the  City  and  Couoty  of  San  Francisco  fixing 
water  rates  to  be  chareed  for  water  to  be  fur- 
nished to  said  City  and  its  inhabitants  for  the 
year  commencing  July  I,  1889.  The  com- 
plaint, after  alle^ng  the  plaintiff's  corporate 
existence,  and  its  ohlect  and  purpose,  viz.,  to 
furnish  water  to  said  City  and  County,  and 
other  preliminary  and  techDical  matters,  avers 
that  it  has,  for  the  purpose  mentioned,  "  con- 
structed aqueducts  and  pumping  and  other 
works,  and  laid  many  miles  of  water  pipe  for 
distributing  water  to  its  consumers,  and  that 
its  aforesaid  lands,  water  rights,  works,  build- 
ings and  improvements  necessary  to  enable  It 
to  ralfln  tbe  said  purposes  of  its  incorporation, 
are  of  very  great  value,  to  wit,  of  a  value  ex- 
ceeding |g5,000,00r."  That  it  has  projected, 
and  has  now  in  course  of  coDstraction,  large 
additions  to  its  works,  necessary  to  meet  tbe 
demands  of  said  City  aod  its  inhabitants,  and, 
In  order  to  meet  the  wants  of  said  City  and  its 
Inhabitants,  and  "to  meetthe  expenses  and  pay 
the  cost  of  the  said  additions  to  its  works  and 
improvements,  it  will  be  necessary  for  the 
plaintiff  to  lay  out  and  expend,  during  the  year 
ending  June  ttO,  1890,  very  large  sumsof  money 
amounting  in  the  aggregate  to  more  than 
$1,500,000."  That  for  these  purposes  It  has 
borrowed  1ai:ge  sums  of  money,  amounting,  in 
the  aggregate,  to  more  than  $9,600,000.  and 
has  an  aggregate  Interest-bearing  Indebtedness, 
secured  by  mortgage  on  its  property,  of  $9,000- 
000.  That  the  interest  which  will  accrue  and 
have  to  be  paid  during  the  year  ending  June 
80,  1890,  will  amount,  in  uie  aggregate,  to 
$408,000.  That  tbe  operating  expenses  of  the 
plaintiff's  business  for  said  year  will  amount  to 
$890,000,  and  the  taxes  to  be  paid  by  it  will 
amount  to  $70,600.  That  its  capital  stock  is 
$10,000,000,  is  divided  into  100,000  shares,  and 
held  by  more  than  1,100  shareholders,  and  that 
the  holders  of  said  stock  are  reasonably  entitled 
to  receive,  in  dividends  upon  their  said  stock, 
not  less  than  7  per  cent  per  annum  upon  the 
par  value  of  said  stock.  That  the  plaintiff  is 
entitled  to  receive  a  reasonable  and  just  com- 
pensation for  the  services  rendered,  "and  that, 
if  so  fixed.  Its  aggregate  annual  Income  from 
such  rates  would  be  sufficient  to  pay  tbe  inter- 
«rt  on  its  indebtedness,  tbe  taxes  upon  Its  prop- 
erty, and  its  operating  and  other  fixed  expen- 
ses, and  to  pay  dividends  to  its  stockholders 
amounting  to  at  least  7  per  cent  upon  thti  par 
value  of  their  stock ;  and  that  to  this  end  It  was 
and  Is  entitled  to  have  its  rates  for  the  year 
commencing  July  1,  1880,  and  ending  June  ^, 
1890,  so  fixed  and  established  that  its  grora  in- 
come for  said  vear  will  amount  to  at  least 
$1,670,000."  That,  as  required  by  law.  the 
plaintUI  furnished  said  board  of  supervisors, 
aod  filed  with  the  clerk  thereof,  a  detailed  state- 
ment, verified  by  the  oath  dt  the  presicUot  and 
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secretary  of  the  plaintiff,  showing  the  name  of 
each  water-rate  payer,  his  or  her  place  of  resi- 
dence, the  amount  paul  by  each  such  water-rate 
payer  during  the  year  preceding  the  date  of 
such  statement,  and  also  showing  all  revenue 
derived  by  said  plaintiff  from  all  sources  during 
said  year,  and  an  itemized  statement  of  expen- 
ditures made  by  plaintiff  for  supplying  water 
during  said  time.  "That  from  said  statement 
it  appeared,  and  so  the  fact  is,  that  the  receipts 
and  expenditures  made  by  the  plaintiff  from 
furnishing  and  for  supplying  water  during  said 
time  were  as  follows,  viz.:  Receipts — from 
water-rates,  $1,481,751.89;  from  other  sources, 
$12,408.26;  toul,  $1,484,349.64.  Disburse- 
ments—for operating  expenses,  $861,658.65; 
for  Interest,  $448,267.86;  for  taxes,  $70,6£i4.40; 
for  dividends,  $600,000;  total,  ftl  .475.686.90. 
Balance,  ezpendlturea  over  rec^pts.  $41.S86.- 
36." 

The  complaint  further  alleges  "that  said 
board  of  supervisors  did  not,  during  said  month 
of  February,  1889,  so  fix  and  prescribe  said 
rates  for  said  year,  and  have  not  at  any  time 
lawfully  or  duly  fixed  or  prescribed  any  rates 
whatever  for  supplying  fresh  water  to  swd  City 
and  County,  and  its  inhabitants,  during  said 
year;  that  on  the  88th  day  of  February,  1889, 
the  said  board  of  supervisors  assumed  and  pre- 
tended to  pass  a  certain  pretended  ordinance  or 
order,  purporting  to  fix  tbe  maximum  rates  to 
be  charged  for  furnishing  fresh  wafer  to  said 
City  and  County,  and  Its  InhaMtants,  for  tbe 
said  year  commencing  July  1, 1889,  end  ending 
June  80,  1890,  a  true  and  full  copy  of  which 
said  ordinance  or  order  is  hereto  annexed, 
marked  'Exhibit  A,'  and  made  a  part  of  its 
complaint.  That  the  said  ordinance  or  order 
purports  to  fix  the  rates  to  be  charged  for  sup- 
plying fresh  water  to  said  City  and  Coimty, 
and  its  inhabltanti,  for  said  year;  but  that  the 
same  Is.  in  fact,  null  and  void,  and  of  no  effect, 
and  that  the  rates  pretended  thereby  to  be  fixed 
are  wholly  illegal  and  unauthorized.  That  the 
said  ordinance  or  order  was  passed,  or  pretend- 
ed to  be  passed,  without  any  notice  or  oppor- 
tunity to  be  heajrd  against  it  on  the  part  of  the 
plaintiff  or  other  person  interested.  That  said 
order  was  first  introduced  In  said  board  of  su- 
pervisors without  any  previous  notice  to  plain- 
tiff or  bearinir  accorded  to  plaintiff  with  refer- 
ence to  tbe  subject  matter  thereof,  at  a  meeting 
of  said  beard  of  supervisors  held  on  the  2l8t 
day  of  February,  A.  D.  1889,  and  was  there- 
after called  up  for  final  passage  at  smeetingof 
said  board  of  supervisors  held  on  the  28tb  day 
of  February,  A.  D.  1880.  That  the  first  in- 
formation which  the  plaintiff  received  thereof 
was  through  the  public  newspapers,  and  on  said 
Slst  day  of  February,  aod  that  the  first  oppor- 
tunity which  theplalntiCF  bad  to  object  to  said 
order,  or  to  offer  to  Introduce  evidence  before 
said  board  of  supervisors,  showing  that  said 
order  was  unreasonable  and  unjust,  wasatsald 
meeting  of  February  38,  A.  D.  1889. 

"That  at  said  meeting,  and  at  the  first  oppor- 
tunity,  and  before  tbe  passage  of  said  order, 
tbe  plaintiff  offered  to  produce  and  introduce 
evidence  and  testimony  before  said  board  show- 
ing that  said  order  was  unreasonable  and  un- 
just, in  that  it  would  not  allow  tbe  plaintiff  to 
collect  sufficient  revenue  to  pay  its  necessary 
operating  expenses,  Interest  on  Itsriadel^edniM, 
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and  taxes;  but  that  the  Bald  board  of  Hupervis- 
ors  would  not  and  did  not  allow  the  plaintiff 
to  introduce,  and  refused  to  hear  evidence  of- 
fered by  tbeaaid  plaintiff,  to  show  that  the  said 
ordinance  or  order  wai,  and  that  the  rates  pie- 
tended  to  be  fixed  thereby  were,  unreasonable, 
unjust  and  oppressive,  and  refused  to  allow, 
and  did  not  allow,  any  evidence  whatever  to  be 
introduced  respecting  the  reasonableness  and 
justice  of  the  said  onlinance  or  order,  and  of 
the  rates  purported  to  be  fixed  thereby,  but 
immediately  passed  and  adopted  said  order 
without  giving  the  plaintiff  any  opportunity  to 
be  heard  whatever. 

"That  the  rates  purporting  to  be  fixed  by  said 
ordiuanoe  or  order  were  fixed  arbitrarily,  at 
random,  and  by  mere  guess-work,  without  any 
consideration  of  or  regard  to  the  right  of  plain- 
tiff to  a  reasonable  compensation  formpplying 
water  to  the  said  City  and  County,  and  its  in- 
faafoitanta,  or  to  a  reasonable  Inciome,  or  any 
income,  upon  Its  investment,  and  without  any 
consideration  of,  or  regard  to,  the  value  of  the 
plaintiff's  WOTks  and  property,  or  the  amount 
of  its  ioterest-bearing  indebtedness,  and  the 
annual  interest  charge  Ihereon,  or  its  operating 
expensee,  or  the  amount  of  taxes  which  it 
would  be  required  to  pi^,  or  the  right  of  the 

Slaintiff'B  siockholdns  to  reasonable  or  any 
ividends  upon  their  stock,  and  without  any 
refereuce  to,  or  consideration  of,  the  actual 
cost  of  supplying  said  water,  but  in  total  dis- 
regard of  all  such  matters;  and  that  in  the 
passage  or  pretended  passage  of  said  ordinance 
or  order  the  said  board  of  Buperrisors  acted 
wholly  without  jurisdiction,  power  or  author- 
ity, and  in  excess  of  their  lawful  larisdiction. 
power  or  authority.  That  the  said  ordinance 
or  order  is,  and  the  rates  purporting  to  be  pre- 
Bcribed  and  fixed  thereby  are.  groedy  unjust, 
unreasonable  and  oppressive. 

"That  said  rates  do  not  permit  of  nor  provide 
for  a  just  or  &ir  or  reasonable  compensation 
for  the  water  to  be  supplied  during  said  year 
by  this  plaintiff  to  said  City  and  County,  and 
the  inhabitants  thereof;  and  that  if  said  ordi- 
nance or  order  Is  enforced,  and  if  the  plaintiff 
Ik  prevented  from  charging  and  collecting  any 
other  or  greater  rates  than  those  prescribed,  its 
gross  income  from  the  said  rates  for  the  year 
commencing  July  1, 1889,  and  ending  June  30, 
1890,  will  not  and  cannot  possibly  exceed  the 
sum  of  $750,000;  and  it  will  be  wholly  insaffl- 
cient  to  pay  the  Interest  on  plaintiff's  mdebted- 
ness,  its  operattngexpenses  andtaxes;  and  not 
only  will  not  and  cannot  yield  any  dividend  to 
its  stockholders,  but  will  render  it  necessary  to 
levy  heavy  assessments  upon  said  stockholders 
to  pay  said  interest,  expenses  and  taxes." 

It  18  further  averred  that  the  defendants  are 
aboat  to  enforce  said  ordinance;  that  its  pas- 
sage has  already  impaired  the  plaintifTs  credit 
and  depreciated  the  value  of  its  property,  and, 
if  enforced,  it  will  greatly  impair.  If  notenlire- 
ly  destroy,  the  plaintiff's  credit,  as  well  as  the 
value  of  its  property  and  capital  stock,  and 
prevent  it  from  constructing  and  completing 
the  work  necessary  to  supply  water  to  the  City 
and  its  inhabitants;  and  that  the  ordinance 
ooerates,  and  will  operate,  to  take  away  the 
plaintiff's  propertv  without  due  process  of  law, 
and  deprive  the  plaintiff  of  the  equal  protec- 
tion of  the  laws,  and  that  Uie  f^intifl  has  no 
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adequate  remedy  at  law.  There  are  other  alle- 
gations In  the  complaint,  but  they  need  not  be 
poriicularly  noticea. 

The  prayer  of  the  complaint  is  as  follows: 
"Wherefore,  the  plaintiff  prays  the  judgmat 
and  decree  of  this  court:  (1)  Thai  the  said 
pretended  ordinance  or  order  of  the  board  of 
supervisors  of  said  City  and  County  is  utterly 
null  and  void,  and  of  no  effect  in  law.  (8) 
That  the  plaintiff  Is  entitled  to  have  the  rates 
for  supplying  fresh  water  to  said  City  and 
County  and  its  inhabitants,  lor  the  year  com- 
mencing July  1,  1880,  and  ending  June  80, 
1800,  and  for  other  years,  so  fixed  that  they 
will.  In  the  aggregate,  afford  a  reasonable  ana 
just  compensation  for  the  service  rendered, 
and  will  yield  a  suflcient  annual  income  to  pay 
the  interest  on  its  indebtedness,  its  running  ex- 

Eenses  and  taxes,  and  to  the  plaintiff's  stock- 
olders  a  dividend  of  not  less  than  7  per  cent 
per  annum  upon  the  face  value  of  theu-  stock. 
(8)  "That  the  court  Issue  its  mandatory  injunc- 
tion or  other  peremptory  process  requiring  the 
said  hoard  of  supervisors  forthwith  to  fix  the 
rates  for  supplying  water  to  said  City  and 
County,  and  its  inhabitants,  for  the  year  com- 
mencing July  1,  1889,  and  ending  June  80, 
1890,  In  accordance  with  the  foiQgolng  princi- 
ples; to  give  plidnlfff  and  all  other  perstma  in- 
terested due  notice  and  an  opportunity  to  be 
heard  before  the  said  board  prior  to  toe  final 
adoption  of  any  order  fixing  such  rates;  and  to 
allow  the  plaintiff  and  others  interested  to  in- 
troduce evidence  respecting  the  reasonableness 
and  justice  of  such  proposed  order;  and  to 
make,  by  their  OHinsel,  such  argument  upoo 
the  subject  as  they  may  see  fit,  (4)  That  each 
and  all  of  said  defendants  be  personally  en- 
joined from  any  attempt  to  enforce,  or  to  cause 
to  be  enforced,  the  saia  pretended  ordinance  or 
order,  or  from  bringing,  or  causing  to  be 
brought,  any  action  or  suit  against  the  plaintiff 
in  law  or  in  equity,  to  enforce  any  forfeiture 
of  the  plaintiff's  franchise  or  worn,  or  for  any 
other  purpose,  for  any  refusal  or  failure  of  the 
plaintiff  to  obey  the  said  pretended  ordinance 
or  order,  or  to  conform  to  the  rates  tho^^ 

firescribed,  and  from  any  attempt,  directly  or 
ndirectly,  to  compel  the  plaintiff  to  furoish 
water  at  any  other  rates  than  those  fixed  by  tbe 
board  of  supervisors,  in  obedience  to  the  decree 
and  mandate  of  Ibis  court.  (5)  That  the  plain- 
tiff's rights  in  tbe  premises  be  forever  quieted 
^inst  each  and  all  of  the  defendants.  (8) 
That  the  plaintiff  have  such  other  and  further 
relief  as  to  tbe  court  mav  seem  meet  and  com- 
formable  to  equity  anci  good  conscience,  to- 
gether with  the  costs  of  this  suit." 

There  was  a  demurrer  to  the  (»mplaint, 
which  was  overruled,  and.  the  defendants  de- 
clining to  answer,  judgment  was  rendered  in 
favor  of  the  plaintiff,  that  the  rates  and  com- 
pensation "are  grossfy  unreasonable,  unjust 
and  oppressive,  and  amount  to  the  taking  of 
the  property  of  tbe  plaintiff  for  public  use 
without  just  compensation,  and  without  due 
process  of  law;"  that  said  ordinance  "is  outside 
and  in  excess  of  the  Jurisdiction  of  the  board 
of  supervisors,  as  conferred  by  article  14*  %  I, 
of  the  ConsUtutlon  of  the  Btate  of  California, 
and  not  a  compliance  with  the  provisions  of 
said  article  and  section,  and  is,  and  ever  has 
been,  Illegal,  unauthorized  ^d  yM". 
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It  waa  further  decreed  that  the  ordinance 
be  Mt  aside  aod  vacated,  tbat  the  defeodaota 
be  enjoined  from  enf ordng  tlie  same,  and  that 
they  oe  enjoined  from  bringing  anj  action 
against  the  plaintiff  to  enforce  mj  forfeiture 
of  its  franchise  and  works  on  account  of  any 
past  or  future  refusal  to  obey  said  pretended 
ordinance,  or  to  conform  to  said  rates,  or  any 
of  them,  quieting  plaintiff's  rights  in  the  prem- 
ises, and  directing  tliat  the  bwird  of  superb 
ors  proceed  forthwith  to  fix  said  rates  and  com- 
pensation aa  provided  by  the  Constitntlon. 

The  appeDants  having  seen  fit  to  rest  thdr  case 
upon  the  facta  as  stated  in  the  complaint,  in- 
stead of  answering  and  attempting  to  show 
tbat  the  board  of  supervisors  (bad  endeavored 
to  oomply  with  the  provisions  of  the  Constitu- 
tion an  honest  and  fair  effort  to  ascertain 
«Dd  fix  a  fair  and  reasonable  rate  for  water  to 
be  furaisbed,  the  only  question  tor  us  to  deter- 
mine is  whether,  under  the  all^tions  of  the 
complaint,  which  are  by  the  demurrer  ad- 
mitted to  be  true,  the  plaintiff  is  entitled  to 
any  relief.  If  so,  the  judgment  must  be  af- 
firmed. The  appellants  take  the  broad  ground 
that  the  Constitution  has  conferred  upon  the 
board  of  supervisors  the  absolute  and  exclusive 
right  to  fix  water  ratea,  and  that  under  no  cir- 
camstances  have  the  courts  any  jurisdiction  to 
interfere  with  or  control  such  authority;  while 
the  respondent  contends  that  there  is  a  limita- 
tion on  the  power  of  the  board  which  compels 
the  board  to  fix  reasonable  rates  or  compensa- 
tion, and  that  wheth^  the  rates  or  compensa- 
tion fixed  hy  such  board  are  reasonable  or  not 
the  courts  have  the  power  and  jurisdiction  to 
determine.  The  Constitation  (article  14)  pro- 
vides: "  Section  1.  The  use  of  all  water  now 
Appropriated,  or  that  may  hereafter  be  appro- 

Sriated,  for  sale,  rental  or  distribution,  is  hereby 
eclared  to  be  a  public  use,  and  subject  to  the 
regulation  and  control  of  the  State,  in  the  man- 
ner to  be  prescribed  by  law,  provided,  tbat  the 
rates  or  compensation  to  be  colleeted  Igr  any 
person,  company  or  corporation  in  this  State, 
for  the  use  of  water  supplied  to  any  city  and 
county,  or  city  c«  town,  or  the  inhabitants  there- 
of, shall  be  fixed,  annually,  by  the  board  of 
supervisors,  or  city  and  county,  or  city  or 
town  council  or  other  governing  body  of  such 
<Aty  and  county,  or  dty  or  town,  by  ordinance 
or  otherwise,  m  the  manner  tbat  other  ordi- 
nances or  legisk^ve  Acts  or  resolutions  are 
passed  by  such  body,  and  shall  continue  in 
force  for  one  year,  and  no  longer.  Such  ordi- 
nances or  resolutions  shall  be  passed  in  the 
mouth  of  February  of  each  year,  and  take  ef- 
fect on  the  1st  day  of  July  thereafter.  Any 
board  or  body  foiling  to  pass  the  necessary  or- 
dinances or  resolutiona  fixing  water  rates,  where 
necessary,  within  such  time,  shidl  be  subject  to 
peremptory  process  to  compel  action  at  the  suit 
of  any  party  interested,  and  sliall  be  liable  to 
such  further  processes  and  penalties  as  the  Leg- 
islature may  prescribe.  Any  person,  company 
or  corporation  collecting  water  rates  in  any 
city  and  county,  or  city  or  town,  in  this  State, 
otherwise  than  as  so  eslabllsbecL  shall  forfeit 
the  franchises  ind  water-works  of  such  person, 
company  or  corporation  to  the  city  and  county, 
or  dty  or  town,  where  the  same  are  collected, 
for  the  public  use.  Sec.  3.  The  right  to  col- 
lect rates  or  compensation  for  the  use  of  water 
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supplied  to  any  county,  city  and  county,  or 
town,  or  the  inhabitants  thereof,  is  a  francmse, 
aod  cannot  be  exercised  except  by  authori^  of 
and  in  the  manner  prescribed  by  law." 

The  first  point  made  as  to  the  lurisdiction  of 
the  court  below  is  that,  conceaing  the  com- 
plaint states  a  cause  of  action,  no  jurisdiction 
to  bear  and  determine  the  question  raised  there- 
by ts  vested  in  the  superior  courts  by  the  Con- 
stitution or  laws  of  this  State.  There  is  no 
force  in  this  contention.  If  any  cause  of  ac- 
tion ia  stated  in  the  complaint.  It  is  an  equita- 
bte  one,  and  of  such  cases  superior  courts  are 
given  jurisdiction  in  the  broadest  terms,  by  the 
Constitution  of  this  State.    Const,  art.  6,  %  5. 

We  pass,  therefore,  to  the  only  real  question 
in  the  case,  viz.,  whether  there  is  any  power 
on  the  part  of  any  court,  no  matter  how  broad 
and  comprehennve  its  grant  of  jorisdictlon 
may  be,  to  review,  interreie  with,  or  set  aside 
the  action  of  the  board  of  supervisors,  or 
whether  the  power  and  authority  of  such  board 
is  exclusive  and  beyond  the  reach  of  the  courts, 
under  any  and  all  circumstances.  It  must  be 
conceded,  ija  the  outset,  that  the  use  of  water 
for  sale  is  a  public  use,  and  that  the  price  at 
which  it  shall  be  sold  is  a  matter  within  the 
powor  of  the  board  of  supervisors  to  determine. 
Munn  T.  laiTuria,  94  U.  S.  118  [S4  L.  ed.  7^; 
^)riru/  VaUaf  WaUr  Worla  v.  SehcUUr,  110 
U.  8.  847  [38  L.  ed.  178]. 

Indeed,  this  is  not  controverted  by  the  re- 
spondent. The  Constitution  does  not,  in 
terms,  confer  upon  the  courts  of  the  State  any 
power  or  jurisdiction  to  control,  supervise  or 
set  aside  any  action  of  the  board  In  respect  to 
such  rates.  It  may  also  be  conceded,  for  the 
purposes  of  this  case,  that  when  the  board  of 
supervisors  have  fairly  investigated  and  exer- 
cised their  discretion  in  fixing  the  rates  Uie 
courts  have  no  right  to  iutenere  on  the  sole 
ground  that  in  the  judgment  of  the  court  the 
rates  Uius  fixed  and  determined  are  not  reason- 
able. That  such  is  the  case  is  attested  Inr 
numerous  authorities.  IfabiU  v.  Qreenwwk 
DM.  Board  of  Works,  L.  R  lOQ.  B.  465,  14 
Moak,  Eng.  Rep.  287;  Davis  v.  Ifiev)  Tork,  1 
Duer,  451-497;  Mnnn  v.  Illinois,  supra  ; 
(h)ringVallevWater'Work*y.  Sehottler,  mipra; 
Chicago  AN.  W.  S.  Co.  v.  Dey,  85  Fed.  Rep. 
866. 

But  it  seems  to  us  that  this  complaint  pre> 
sents  an  entirely  different  question  from  this. 
The  whole  gist  of  the  complaint  ts  that  the 
brard  of  supervisors  have  not  exercised  their 
judgment  or  discretion  in  the  matter;  that  they 
have  arbitrarily,  without  investigation,  and 
without  any  exercise  of  judgment  or  discre- 
tion, fixed  these  rates  without  any  reference  to 
what  they  should  be,  without  reference  either 
to  tbe  expense  to  the  plaintiff  necessair  to  fur- 
nish the  water,  or  to  wbat  is  a  fair  and  reason* 
able  compensation  therefor;  tbat  tbe  rates  are 
so  fixed  as  to  render  it  impossible  to  furnish 
the  water  without  loss,  aod  so  low  as  to  amount 
to  a  practical  confiscation  of  the  plaintiff's 
property.  If  this  be  true,  and  the  demurrer 
admits  It.  a  party  whose  property  is  thus  jeop- 
ardized should  not  be  without  a  remedy.  If 
the  action  of  the  board  of  supervisors  was 
taken  as  the  complaint  alleges,  they  have  not 
in  any  sense  complied  with  the  requirements 
of  the  Constitution,  and  their  rostended  action 

Digitized  by  CjOO^  iC 


7fl0 


Galifohnia,  BVFRBia  COUBT. 


Jam., 


was  a  palpable  fraud,  which  might  result  in- 

rOD^T  either  to  tbe  pUintifl  or  tbe  City  and 
infaabftants.  and  would  almost  certainly 
work  injustice  to  one  or  tbe  other.  The  Con- 
stitutioQ  does  not  contemplate  any  such  mode 
of  fixing  rates.  It  Is  not  a  matter  of  giiess 
work  or  an  arbitrary  fixing  of  rates  without 
reference  to  the  rights  of  the  water  company 
or  the  public.  When  tbe  Conslitutlon  provides 
for  the  fixing  of  rates  or  compensation,  it 
means  reasonable  rates  and  Just  compensation. 
To  fix  such  rates uid  compeDsatlon  is tbeduty, 
and  within  tbe  jurisdiction,  of  tbe  board.  To 
fix  rates  not  reasonable  or  compensation  not 
just  is  a  plain  violation  of  its  duty.  But  tbe 
courts  cannot,  after  the  board  has  fully  and 
fairly  investigated  and  acted,  by  fixing  what  it 
believes  to  be  reasonable  rates,  step  in  and  say 
ha  action  shall  be  set  aside  and  nullified  be- 
cause tbe  CO  arts,  upon  a  similar  investigation, 
have  come  to  a  different  conclusion  as  to  the 
reasonableness  of  tbe  rates  fixed.  There  must 
be  actual  fraud  in  fixing  the  rates,  or  they 
most  be  so  palpably  and  grossly  unreasonable 
and  unjust  as  to  amount  to  the  same  thing. 
The  Tight  of  the  plalntift  to  dispose  of  the 
water  collected  in  its  reaerroirB  at  reasonable 
rates,  is  the  oofy  value  it  ha^  and  is  tbe  only 
thing  that  can  bring  the  plaintiff  any  return 
for  tbe  money  expended  for  reservoirs  for  its 
storage  and  pipes  for  its  distribution.  Not 
only  reservoirs,  pipes  and  other  works  and  im- 
provements necessary  to  carry  out  tbe  objects 
of  its  inconwration,  but  tbe  water  itself,  is 
property  which  cannot  tte  taken  without  just 
compensation.  The  fact  that  the  risbt  to  store 
and  dispose  of  tbe  water  is  a  public  use.  sub- 
ject to  tbe  control  of  tbe  fitate,  and  that  its 
regulation  is  provided  for  by  (he  Constitution 
of  tbis  State,  does  not  affect  tbe  question. 

"Regulation,"  as  provided  for  in  tbe  Consti- 
tution, does  not  mean  "confiscation,"  or  a  tak- 
ing without  Just  compensation.  If  it  does, 
then  onr  Constitution  is  clearly  in  violation  of 
the  Constitution  of  the  United  States,  which 
provides  that  this  shall  not  be  done.  The 

Sound  taken  by  the  appellant  is  that  tbe  flx- 
g  of  rates  is  a  legislative  act;  that  by  tbe 
terms  of  tbe  Constitution  the  board  of  super- 
visors are  made  a  part  of  tbe  legislative  de- 
partment of  the  state  government,  and  exclu- 
sive  power  given  to  them,  wbicfa  cannot  be 
encroached  upon  by  the  courts.  In  other 
words,  the  board  of  supervisors,  for  tbe  pur- 
pose of  fixing  these  water  rates,  is  a  part  of  Doe 
of  the  co-ordmate  and  Independent  departments 
of  the  state  nivemment,  and  as  sucn  bevood 
and  independent  of  any  control  by  the  judicial 
department.  This  court  has  held  that  tbe  fix- 
ing of  water  rates  is  a  legislative  act,  at  least  lo 
tbe  extent  that  the  action  of  the  proper  bodies 
clotiied  with  such  power  cannot  be  controlled 
bv  writs  which  can  issue  only  for  tbe  purpose 
or  controlling  judicial  action,  lining  VaUcjf 
Waterworks  ^7.  Bryant,  52  Cal.  182;  Spring 
VaUep  Water- Worki  v.  San  FVaneUco,  Id.  Ill; 
^ngVaUenWater-W&rkt-v.  BartUH,  es  CaL 

There  are  other  cases  holding  the  &ct  to  be 
legislative,  but  whether  it  is  Judicial,  legisla- 
tive or  administrative  is  immsteriaL  Let  it  be 
which  it  may,  it  is  not  above  the  control  of  tiie 
courts,  in  proper  cases.   It  has  also  be«i  held 


that  where  a  power  is  vested  In  an  officer  of 
the  State,  involving  tbe  exercise  of  discreticnt 
and  judginent  on  his  part,  such  discretion  and 
Judgment  cannot  be  controlled  by  the  courts 
b^mandamus.   Berryman  v.  Perldns,  55  Cal. 

The  right  and  jurisdiction  In  this  respect  are 
fully  and  accurately  stated  in  Davu  v.  A'em 
York,  1  Duer,  461-&7,  as  follows:  "Notwith- 
standing these  observations,  the  question  stil] 
remains.  Has  this  court,  or  anv  court  of  equity, 
the  power  to  interfere  with  the  legislative  dis- 
cretion of  the  common  council  of  tbis  city,  or 
of  any  other  municipal  corporation  t  And  to 
this  question  I  at  once  reply,  'Certainly  not,  if 
the  term  "discretion"  be  properly  limited  uid 
understood;'  and,  thus  understood,  I  carry  the 
proposition  much  further  than  the  counsel  who 
advanced  it  This  court  has  no  right  to  inter- 
fere with  and  control  the  exercise,  not  merely 
of  the  legislative,  but  of  any  other  discretion- 
ary, power  that  tbe  law  has  vested  in  the  cor- 
poration of  the  city;  and  hence  I  deem  it  quite 
Immaterial,  whether  the  resolution  in  favor  of 
Jacob  Sharp  and  bis  associates  be  tenned  a 
'by-law,'  a  'grant  *  or  'contract,'  or  whether 
tbe  power  exercised  in  passing  it  be  tenned 
'legislative,'  'judicial '  or  'executive;*  for,  if 
the  corporation  bad  the  ^wer  of  granting  at 
all  the  extraordinary  privileges  which  tbe  res- 
olution confers,  the  proprletv  of  exercising  the 
power,  and,  perhaps,  even  tne  form  of  Its  ex- 
ercise, rested  entirely  in  its  discretion.  Nor  is 
tbis  all.  A  court  of  equi^  has  no  right  to  in- 
terfere with  and  control  m  any  case  tbe  exer- 
else  of  a  dUcTetlwarT  power,  no  matter  in 
whom  it  may  be  vested, — a  corporate  body,  or 
individuals,  the  aldermen  of  a  city,  the  direc- 
tors of  a  hank,  a  trustee,  executor  or  guar- 
dian; and  I  add  that  the  meaning  and  principle 
of  tbe  rule,  and  tbe  limitations  to  which  it  is 
subject,  are,  in  all  the  cases  to  which  it  ap- 
plies, exactly  tbe  same.  The  meaning  and 
principle  of  tbe  rule  are  that  the  court  will  not 
substitute  its  own  judgment  for  that  of  the 
party  in  whom  the  discretion  is  vested,  and 
thus  assume  to  itself  a  power  which  tbe  law 
had  given  to  another;  and  the  limitations  to 
which  it  is  subject  are  that  the  discretion  must 
be  exercised,  within  its  proper  limits,  for  tbe 
purposes  fcn-which  it  was  given,  and  from  tbe 
motives  by  which  alone  those  who  gave  the  dis- 
cretion intended  that  its  exercise  should  be 
governed." 

We  are  not  inclined  to  tbe  doctrine  asserted 
by  the  appellants  in  this  case,  that  every  sub- 
ordinate body  of  officers  to  whom  the  Lwislar 
ture  delegates  what  may  be  regarded  as  legis- 
laiive  power  there^  becomes  a  part  of  the 
legislative  branch  of^ tbe  state  government,  and 
beyond  judicial  control. 

In  the  case  of  Davit  v.  New  York,  mpra,  it 
is  said:  "It  is  this  construction,  therefore,  that 
I  adopt;  and,  for  tbe  purposes  of  this  opinion, 
I  sball  treat  the  resolution  as  an  ordinance  or 
by-law,  and  its  reconsideration  and  adoption  as 
properly  acts  of  legislation,  in  tbe  fullest  sense 
m  which  the  term  '  legisution '  can  be  Justly 
applied  to  the  acts  of  a  corporate  body.  Mak- 
ing these  concessions,  the  denial  of  the  juris- 
diction of  this  court  amounts  to  this:  uiat  a 
court  of  equity,  of  general  jurisdiction,  has  no 
power,  in  any  case  or  for  any j>urpoei^  to  re- 
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strain  tlie  legislative  action  of  a  munidpal  cor- 
poration, nor  in  any  manner  to  interfere  with 
or  control  its  le^alative  ditcwetkni,  no  matter 
to  what  BUbject  the  action  may  be  directed,  nor 
bow  manifest  and  eross  the  Tiolatlon  of  law, 
even  of  the  provisions  of  ils  own  charter,  that 
ft  may  involve,  and  no  matter  by  what  motivea 
of  fear,  paniatitv  or  corruptioo  its  discretion 
mav  be  Eovemed,  nor  how  extenslTe  and  irrep- 
arable the  mischief  that  in  the  particular  case 
be  certain  to  result  to  individuals  or  the 
public  from  its  tbreatened  exercise.  If  this  be 
true,  as  a  proposition  of  law,  then  the  injunc- 
tion order  of  this  court,  fntm  the  want  of  juris- 
diction manifest  on  its  face,  was  wholly  void. 
If  the  proposition  be  not  true,  the  order  was 
valid,  and  should  have  been  obeyed.  ...  In 
reply  to  a  question  put  by  the  court,  it  was  ex- 
pressly aflfirmed  by  one  of  the  counsel  that, 
■faoold  the  common  council  attempt,  by  an  or- 
dinance, and  from  motives  manifestly  corrupt, 
to  convey,  for  a  grossly  inadequate  or  merely 
nominal  consideration,  all  the  corporate  prop- 
erty of  the  city,  neither  this  nor  any  other  court 
would  have  power  to  suppress  by  an  injunction 
the  meditated  fraud,  or,  when  consummated, 
to  rescind  the  grant,  or  punish  its  authors,  or 
devest  them  of  Its  fruits.  There  could  be  no 
remedy,  we  were  told,  hut  from  the  forf«  of 
public  opinion,  and  the  action  of  the  people  at 
an  ensuing  election;  and  all  this  upon  the  ground 
that  neither  the  propriety  nor  the  honesty  of 
the  proceedings  of  a  legislative  body,  nor,  while 
they  are  peocung,  even  tbeir  legality,  can  ever 
be  made  a  subject  of  judicial  inquiry.  This,  it 
must  be  coofrased,  is  a  startling  doctrine.  We 
all  felt  it  to  be  so  when  announced,  and  I  re- 
joice that  we  are  now  able  to  say,  with  an  en- 
tire conviction,  that,  applied  to  a  municipal 
corporation,  it  is  just  as  groundless  in  law  as  it 
seems  to  us  it  is  wron^  in  its  principle,  and  cer- 
tainly would  be  pernicious  in  its  effects.  The 
doctrine,  exactly  as  stated,  may  be  true  when 
applied  to  tbe  Legislature  of  the  State,  which, 
as  a  co-ordinate  branch  of  the  government,  rep- 
resenting and  exercising,  in  its  sphere,  the  sov- 
ereignty of  the  people.  Is,  for  poiitfcal  reasons 
of  manifest  force,  wholly  exempt  in  all  its  pro- 
ceedings from  any  leeal  process  or  judicial  con- 
trol; but  the  docmne  is  not,  nor  is  any  portion 
of  it,  true,  when  applied  to  a  subordinate  mu- 
nicipal body,  which,  although  clothed  to  some 
extent  with  legislative  and  even  political  pow- 
ers, is  yet,  in  the  exercise  of  all  its  powers,  just 
as  subject  to  the  authority  and  control  of  courts 
of  justice  to  legal  process,  legal  restraint  and 
legal  correction  as  any  other  body  or  person, 
natural  or  artificial.  The  supposition  that 
there  exists  ao  important  distinction,  or  any 
distinction  whatever,  between  a  municipal  cor- 
poration and, any  other  corporation  aggregate, 
in  respect  to  the  powers  of  courts  of  justice 
over  its  proceedings,  is  entirely  gratuitous,  and, 
as  it  seems  to  me,  is  as  destitute  of  reason  as  it 
certainly  is  of  authority.  The  counsel  could 
refer  us  to  no  case,  nor  have  we  found  any,  in 
which  tbe  judgment  of  tbe  ooort  has  proceraed 
apon  such  a  (usHnctioD,  nor,  in  our  researches, 
which  have  not  been  limited,  have  we  been 
able  to  discover  that,  by  any^judge  or  jurist, 
the  existence  of  such  a  distinction  has  ever  been 
asserted  or  intimated."  Pages  494,  496. 

This  case  was  affirmed  by  the  Court  of  Ap- 
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peals  of  New  Yorb,  in  Beople  v,  Sturtetant,  9 
N.  Y.  268,  and  the  doctrine  announced  meets- 
with  our  approval. 

Counsel  for  appellants  rely,  mainly,  in  sup- 
port of  their  posiuon,  on  the  decision  of  the 
Supreme  Court  of  the  United  States  in  what 
are  known  as  the  "Oranser  Ca$ea,"  the  leading- 
one  of  which  is  the  case  of  Mvnn  v.  lUinoitf 
94  U.  8.  118  [24  L.  ed.  771;  but,  while  thero 
may  be  some  language  usra  in  the  opinion  in 
that  case  tending  to  maintain  their  contention, 
there  was  no  suon  question  presented  as  we  have 
here,  and  the  point  made  ui  this  case  was  not 
decided.  The  question  there  presented  is  clear- 
ly stated  by  the  teamed  chief  justice  in  his 
opinion:  "The  question  to  be  determined  in 
this  case  is  whether  the  General  Assembly  of 
Illinois  can,  under  the  limitations  upon  the  leg- 
islative power  of  the  States  imposed  by  the 
Constitution  of  tbe  dnited  States,  fix  by  law 
the  maximum  of  charges  of  the  storage  of  grain 
in  warehouse  at  Chicago  and  other  places  in 
tbe  State  having  not  less  than  100,000  inbabt- 
tants,  'in  which  grain  is  stored  in  bulk,  and  in 
which  the  grain  of  different  owners  is  mixed 
together,  or  in  which  grain  is  stored  in  such  a 
manner  that  tbe  identity  of  different  lotsorpar- 
cels cannot  be  accurately  preserved.'"  Page 
128.  See  also,  for  a  statement  of  the  questiooa 
passed  upon  in  this  case,  WeAaah,  8t.  L.  A  P. 
B.  Go.  V.  lUinoU,  116  U.  S.  657-668  [80  L.  ed. 
244-3481. 

It  will  be  observed  from  this  statement  that 
the  only  question  there  was  whether  the  power 
to  Tegmate  prices  rested  In  tbe  Legislature  of 
the  mate  of  Illinois  at  all,  and  not  whether,  if 
it  did  exist,  it  was  exclusive,  and  beyond  Judi- 
cial inquiry  and  control.  That  there  was  no 
intention  to  decide  that  the  coorts  have  no  ju- 
risdiction tointerferein  thlsclassof  cases,  upon 
a  proper  showing  is  clearly  indicated  by  what 
is  said  by  the  same  court  in  later  decisions,  and 
by  judges  of  other  federal  courts.  In  the  case- 
of  Spring  VaOey  Water-Works  v.  Bchotilw,  110= 
U.  8. 847  [28  L.  ed.  178J,  6V(»rf  Juatice  Waite, 
who  delivered  the  opinion  in  Jfunn  v.  lUinoU, 
said:  "That  it  is  within  the  power  of  the  gov- 
ernment to  regulate  the  prices  at  which  water 
shall  be  sold  by  one  who  enjoys  a  virtual  mo- 
nopoly of  the  sale,  we  do  not  doubt  That 
question  was  settled  what  was  decided  oa 
fttll  consideration  In  Munn  v.  lUinoit,  94  U.  S. 
118  [24  L.  ed.  77].  As  was  Said  in  that  case, 
such  regulations  do  not  deprive  a  person  of  hia 
property  without  due  process  of  law.  What 
mav  be  done  If  tbe  municipal  authorities  do  not 
exercise  an  honest  judgment,  or  if  they  fix  upon 
a  price  which  is  manifestly  unreasonable,  need 
not  now  be  considered,  for  that  proposition  is 
Dot  presented  by  Uiis  record.  The  objection 
here  Is  not  to  any  improper  prices  fixed  by  the 
ofBcers,  but  to  their  power  to  fix  prices  at  all. 
By  the  Constitution  and  the  legislation  under 
it,  the  municipal  authorities  have  been  created 
a  special  tribunal  to  determine  what,  as  between 
the  public  and  the  company,  shall  be  deemed  a 
reasonable  price daringa  certain  limited  period. 
Like  every  other  tribanal  established  by  tbe 
Legislature  for  such  a  pnrpcHK,  tbeir  duties  are 
Judicial  in  their  nature,  and  tiiey  are  bound,  in 
morals  and  in  law,  to  exercise  an  honest  judg- 
ment OS  to  all  matters  submitted  for  their  om- 
cial  determination."    ^rring  Y^Uey  Water- 
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Again,  in  l^one  v.  Farmers  Loan  db  T.  Go. 
lie  U.  S.  381  m  L.  ed.  686. 644],  Ohi^JxuUee 
Waite  Slid:  "Prom  irhat  tau  thus  been  said,  it 
ia  not  to  Tm  Inferred  that  tbU  power  of  limita- 
tion or  regulation  ia  Itaelf  without  limit.  This 
power  to  regulate  is  not  a  power  to  destroy, 
and  limitation  is  not  the  equlTaleot'of  confisca- 
tion. Under  pretense  of  regulating  fares  and 
freights,  the  State  cannot  require  a  railroad 
corporation  to  carry  persons  or  property  with- 
out reward;  neither' can  it  do  that  which  in  law 
amounts  to  a  taking  of  private  property  for 
public  use,  wiOiout  Just  compenaation,  or  with- 
out due  process  of  law.  What  would  haTe  this 
effect  we  need  not  now  say,  because  no  tariff 
has  yet  been  fixed  by  the  comminion,  and  the 
Statute  of  Misdssippi  expressly  provides  'that 
in  all  trials  of  cases  broucht  for  a  violation  of 
any  tariff  or  chaises,  as  fixed  by  the  commls- 
«loD,  it  may  be  shown  In  defense  that  such  tar- 
iff, so  fixed,  is  unjust.' "  See  also  Dote  v.  Bei- 
ddman,  125  U.  B.  680  [81  L.  ed.  841]. 

In  the  case  of  Georgia  R  A  &eg.  Go.  v.  Smiik, 
138  U.S.174-1TO  [83  Led.  877-880],  Mr.  Juatiee 
Field  sums  up  the  former  decisions  of  that  court 
asfollows:  "It  has  been  adjudged  bythiscoart, 
in  numerous  instances,  that  the  Legislature  of 
a  State  has  tbe  power  to  {weacribe  the  charges 
of  a  railroad  company  for  the  carriage  of  per- 
sons and  merchandise  within  its  Umits,  In  the 
absence  of  any  provision  in  the  charter  of  the 
company  constituting  a  contract  vesting  in  it 
authorihr  over  those  matters,  subject  to  the  lim- 
itation that  the  carriage  is  not  required  without 
reward,  or  upon  conditions  amounting  to  the 
taking  of  property  for  public  use  without  just 
compensation;  and  that  what  is  done  does  not 
amount  to  a  regulation  of  foreign  or  Interstate 
commerce."   128  U.  S.  179  [83  L.  ed.  8801. 

It  will  be  observed  that  in  all  the  dedsions 
of  the  Supreme  Court  of  the  United  States, 
while  the  power  of  tbe  State  to  regulate  these 
charges  is  recognized,  tbe  power  u  so  limited 
as  to  aathorise  just  what  it  is  contended  should 
be  done  by  tbe  court  in  this  case.  Tliis  same 
limitation,  so  necessary  to  tbe  rights  and  prop- 
erty of  corporations  and  individuals  vested  with 
a  public  use,  is  fully  recognized  by  Brewer,  J., 
now  one  of  the  justices  of  the  Supreme  Court 
of  the  United  States,  in  Chicago  AN.  W.  R.  Co. 
V.  Den,  86  Fed.  Rep.  806, 877.  After  reviewing 
tbe  Oranger  Gates,  and  other  cases  above  cited, 
he  says:  "It  is  obvious  from  these  last  quota- 
tions that  the  merefact  that  the  Legislature  has 
pursued  the  formsof  law  In  prescribing  a  sched- 
ule of  rates  does  not  prevent  inquiry  by  the 
courts;  and  the  question  is  open,  and  must  be 
decided  In  each  case,  whether  the  rates  pre- 
scribed are  within  the  limits  of  legislalive 
power,  or  mere  proceedings,  which,  in  the  end, 
u  not  restrained,  will  work  a  ootuflscatlon  of 
tbe  property  of  complainant  Of  course,  some 
rule  must  exist,  fixed  and  definite,  to  control 
the  action  of  tbe  courts:  for  It  cannot  be  that  a 
chancellor  is  at  liberty  to  substitute  his  discre- 
tion as  to  the  reasonableness  of  rates  for  that  of 
tbe  Legislature.  The  Legislature  has  the  dis- 
cretion, and  the  general  rule  Is  Uiat,  where  any 
<^cer  or  board  has  discretion.  Its  acts,  within 
the  limits  of  that  discretion,  are  not  subject  to 
review  by  the  courts.  Counsel  for  oomplaio- 
«L.R  A. 


ant  urged  that  the  lowest  rates  the  Legislature 
maye^blish  must  be  such  as  will  secure  to  the 
owners  of  tbe  railroad  property  a  profit  on  their 
investment  at  least  equal  to  the  lowest  current 
rate  of  Inleiest,  say  8  per  cent.  Decidona  of 
the  supreme  court  seem  to  forUd  sudi  a  fimit 
to  the  power  of  the  Legislature  In  respect  to 
that  which  they  apparently  recognize  as  a  ri^t 
of  the  owners  of  the  railroad  property  to  some 
reward;  and  the  right  of  judicial  interference 
exists  only  when  the  schedule  of  rates  estab- 
lished win  fail  to  secure  to  the  owners  of  the 
property  some  compensation  or  income  from 
their  iovestmeot.  As  to  the  amount  of  sik^ 
compensatton,  if  some  compensation  or  reward 
is  in  fact  secured,  the  Legislature  is  the  sole 
judge."  Page  876.  See  further,  as  supporUng 
this  view,  Penaaeela  A  A.  B.  Co.  v.  State  (Fla.) 
S  L.  a  A.  661. 

Counsel  on  both  aides  have  shown  great  in- 
dnstry  and  research  In  tbe  {weainitaUon  of  this 
case,  and  many  authoiities  are  dted  bearing 
more  or  less  directly  on  this  question,  but  we 
cannot  extend  this  opinion  by  noticing  or  even 
citing  them  all.  We  have  cited  sufficient,  we 
thinR.  to  sustain  fully  oax  view  that  the  court 
below  had  jurisdiction,  and  that  tbe  complaint 
presented  a  case  sutficioit  to  call  for  the  Intor- 
posltion  of  tbe  court  In  the  matter.  The  con- 
clusion we  have  reached  on  thfa  oaestion  is 
dedsive  of  the  case,  but  there  are  ouer  points 
nubde  and  argued  in  tbe  briefs  which  it  Is  proper 
we  should  notice. 

On  the  part  of  the  appellant,  it  is  contended 
that  a  part  of  allegations  of  the  complaiut 
necessary  to  make  out  a  cause  of  action  are  of 
mere  conclusioDS  of  law,  and  should  not  be 
considered.  We  think,  however,  that  tbe  alle- 
rations  referred  to,  or  enough  of  them  to  en- 
utle  the  plaintiff  to  the  relief  demanded,  are 
well  pleaded.  There  are  other  objections  to 
the  form  of  the  complaint,  and  the  manner  of 
alleging  the  facts,  which  are  equally  ground- 
lees.  It  is  further  'claimed  that  the  maym*  of 
the  City  should  have  been  made  a  party,  but  we 
do  not  regard  thla  as  neoessaiy. 

On  the  part  of  tbe  respMident,  It  is  contended, 
in  support  of  tbe  decinon  of  the  court  below, 
that  notice  to  tbe  plaintiff  of  an  intention  to  fix 
the  rates  was  neceasBry,  and  that  without  such 
notice  being  given  the  action  of  the  board  was 
a  taking  of  its  property  without  due  process  of 
law.  But  the  Constitution  is  sdf-executiiig, 
and,  ss  it  does  not  require  notice,  we  think  no 
notice  was  necessary.  It  does  not  follow,  liow- 
ever,  that,  because  no  notice  Is  necessary,  tbe 
board  are  for  that  reason  excused  from  apply 
ing  to  corporations  or  Individuals  interested  to 
obtain  all  Information  neceasaiy  to  enable  it  to 
act  intelligibly  and  fairly  in  fixing  the  rates. 
This  is  its  plun  duty,  and  a  failure  to  make  the 
proper  effort  to  procure  all  necessary  infonna- 
tlon  from  whatever  source  may  defeat  itsactlmi. 
Both  the  corporation  and  the  individuals  fur 
nisbing  the  water,  as  well  as  the  public,  who 
must  pay  for  its  use,  are  entitled  to  a  careful 
and  honest  effort  on  the  part  of  the  board  to  oh 
tain  such  information  and  to  have  it  act  accord 

objected  to  the  ordinance  that  ft  gives 

every  householder  an  option  to  require  a  meter 
upon  his  premises,  and  to  pay  for  the  water 
furnished  at  watw  rates,  ^Idi  are  dUluent 
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from  the  faoiue  rate.  It  is  contended  that  this 
does  Dot  fix  the  rate  as  the  ConstitutioD  re- 
ouires,  but  leaves  it  indefiiiite  and  uncertain. 
We  do  not  think  the  ordinauce  is  defective  in 
this  respect.  The  rates  are  defloitely  fixed,  and 
the  fact  that  there  may  be  one  price  for  the 
«oiisaiiier  who  baa  a  meter  and  a  dlffeneiit  i>rice 
for  one  wbo  baa  Done  does  not  lendfv  the  ordi- 
nance uncertain.  It  is  also  contended  that  the 
requirement  that  meters  aball  be  fomlsbed  by 
the  plaintiff  is  unreasonable,  and  cannot  be  en- 
forced; but  we  think  otherwise.  The  require- 
ment that  tiie  party  f  umiahioK  water  shall  pro- 
vide the  means  DeoesBaiy  for  its  measurement, 
«o  tliat  the  qnantlty  furnished  and  to  be  paid 
for  ma^4>e  known,  is  not  an  unreasonable  regu- 
lation. The  expeDBB  of  the  meter  could  not  be 
imposed  on  the  consumer.  State  v.  Jenai 
45  N.J.  L.  246. 


There  are  other  objections  to  the  ordinance 
which  we  need  not  notice  speciflcally.  It  is 
enough  to  say  that,  in  our  opinlmi,  nime  of 
them  are  well  taken. 

Finally,  we  are  asked  by  the  respondent  to 
lay  down  some  basis  upon  which  the  board 
must  proceed  in  fixing  rates.  But  we  do  not 
feel  that  we  ahould  attempt  to  lay  down  such 
a  rule  In  advance.  This  must  be  left  to  the 
board  to  determine. 

Judgment  affirmed. 

We  concur:  Bmttv^  Ch.  J.;  HeFarland* 
/./  Slubrpstein,  Patenon, 

I  dissent:  Thornton* 

Fox.  J.,  being  disqualified,  did  not  partici- 
pate in  the  deduon  <h  this  case. 


UmNESOTA  SUFKEHE  COURT. 


VILI1A.GE  OF  PINE  Crrr.  Begpt., 

HUNCH  et  ai.,  Apptt. 

(—■Minn  } 

*1.  Whwe  n  montolpnl  oorpontloo  Is. 
by  Ita  eharler,  anuKwiaMl*  by  ordtnanoes 
or  bf-lavre,  "to  remoTe  and  abate  any  nulsanoe 
Injurious  to  the  pubUo  health,"  and  "to  do  all 
acta  and  make  alt  reffuiattona  whloh  may  be  nec- 
flssarr  and  expedlmt  lor  tbe  pKservatlon  of 
health,  or  tbe  suppreealoD  of  disease,"  It  mar,  at 
its  eleetloo.  In  cases  falling  within  some  reoog. 
nixed  bead  of  equity  Jurisdiction,  resort  to  a 
•court  of  equity  to  aid  It  ta  enforcing  its  public 
duties  to  prcaorye  the  public  health  of  Its  inhab- 
itants, ukd  wi^t^tfi'"  In  its  own  name  an  action  to 
abate  a  public  nulsanoe  within  its  oorpontte  lim- 
its affecting  the  pabUo  health  of  tbe  municipal- 
ity. 

•Head  notes  by  MizoHXiii^  J. 


Norm.— PuNle  twIsaneM,  aJManmt  of. 

Tbe  police  power  of  the  Htate  is  adequate  to  give 
an  effectual  remedy  agaluBt  nulaancee.  North- 
weetero  Fertillrlng  Co.  v.  Hyde  Park,  97  U.  B.  660 
<8AL.ed.1IBS). 

But  a  manidpai  oorporafcton  cannot,  by  its  mere 
deolaratiOD  that  a  structure  is  a  nulsanoe,  sabjeot 
It  to  removal.  Tates  v.  HHwaukoe,  77  IT.  8. 10  Wall. 
^  (10  L.  ed.  mi. 

A  vfnage  Inoorporated  by  a  charter  autboriiing 
it  to  abate  nnlsanoee  may.  by  an  ordinanoe,  abate  a 
nulsanoe.  Northwestern  Fertillzlug  Co.  v.  Hyde 
Park,  supra. 

Oliatwbiob  is  declared  t>y  a  valid  statute  to  be  a 
nulsanoe  Is  deemed  In  law  tobeanuisBnoetnfaot, 
and  should  be  dealt  with  as  such.  Carieton  v.  Bugg, 
£  L.  B.  A.  198, 149  Mass.  660. 

A  bill  in  equity  to  abate  a  public  nuisance  may  he 
filed  by  one  wbo  has  sustained  spedai  damages. 
JflBlsslppi  *  Ha  B.  B.  Oo.  V.  Ward,  07  V.  8.  2 
Black, «»  a7L.ed.8U). 

In  MasBBOhusetts  the  right  to  proceed  In  equity 
to  abate  public  uulsanoee.  In  the  exercise  of  the 
police  power,  where  neoeeaary  for  the  protection 
of  tbe  public,  has  been  fuUy  recognized.  Carieton 
T.  Bugg,  mtpntk 

That  municipal  oorponddODS  may  restrain  oui- 


8.  bordertojoatuy-a  nulsanoe  by  legis- 
lative authority,  it  must  be  the  natural  and 
probable  result  of  the  act  authorized,  so  that  It 
may  fairly  be  said  to  be  covered  by  the  k«l8lation 
conferring  the  power.  If  tbe  authorized  act  does 
not  neoeesarfly  or  naturally  create  a  nuisance, 
but  such  result  flows  from  a  parUcular  manner 
of  doing  tbe  act,  the  legislative  llooDse  Is  no  de- 
fense. 

(January  14, 1890.1 

A  PPEAL  by  defendants  from  an  order  of  the 
JX  Disblct  Court  for  Pine  County  ovoruling 
a  demurrer  to  tbe  complaint  In  an  action 
brought  to  enjoin  the  maintenance  of  a  public 
nuisance.  Affirmed. 

Tbe  facts  sufficiently  appear  in  the  opinion. 

Mestrt.  J.  H.  OilmM  and  W.  B.  Howe  tor 
i4}pellaDts. 

Mr.  Gwdon  E.  Cole  for  respondent 


sanccMEe  Watettcwn  V.  Cawen,4  Z^alge,nD;  Wll- 
Uams  V.  Smith,  8S  Wis.  flOO;  Oreenwicb  v.  Easton 
A.  B.  Co.  2i  N.  J.  Eq.  821;  Potter  v.  Chapio.  8  Paige, 
660;  Burlington  v.  Sohwarzman,  S2  Conn.  182;  New 
Haven  v.  Sargent,  88  Conn.  60;  Derby  v.  Ailing,  40 
Conn.  410. 

It  is  necessary  tai  all  populous  towns  and  crowded 
harbors  to  regulate  matters  of  nuisances  by  police 
ordinance,  and  public  policy  requires  that  the  cor- 
poration or  oonservatore  of  the  court  should  not  be 
dlsturlMd  in  the  exercise  of  those  powers  unless 
they  have  clearly  transcended  their  authority. 
Baumgartner  v.  Hasty.lDO  Xnd.ll78,S0  Ani.Bep.8flB; 
North  Chicago  C.  B.  Co.  v.  LakeTlew.lOS  HL  SOT.M 
Am.  Hep.  788. 

There  ta  a  disttnction  between  temporary  and 
permanent  obstruction  of  streets.  Pettia  v.  John- 
son,  66  Ind.  148;  langsdale  v.  Bonton,  12  Ind.  487; 
People  V.  Cunningham,  1  Denio,  624. 

A  city  may  summarily  tear  down  a  wooden  struc- 
ture, erected  within  designated  fire  limits,  and  dan- 
gerous on  acoonst  of  flres.  Baumgartner  v.  Hasty 
and  North  Chicago  C.  R.  Co.  v.  Lake  View,  «upro; 
Uonroe  v.  Oerspach,  88  Ia.  Ann,  Ml;  Baker  v. 
Boston,  12  Pick.  184;  First  UunlolpaUty  of  New  Or- 
leans v.'Bliaeau,  8  In.  Ann.  6B9;  R^nedy  v.  Phelps, 
10  La.  Ahn.  227;  Uonroe  v.  Hoffman,  K  La.  Ann. 
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MiHNEaoTA  SuPBEm:  Coubt. 


MItehell*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  restrain,  by  injanctioo, 
a  public  nuisance '  injuriously  affecting  tbe 
lives  and  health  of  tbe  inhabitants  of  the  Vil- 
lage; and  tbe  principal  question  is  tbe  right  of 
the  plaintifl  to  maintain  such  an  action.  The 
appeal  is  from  an  order  overruling  a  demurrer 
to  the  complaint.  Ttie  nuiaance  complained 
of  is  that  tbe  defendants  (who  have  erected 
and  maintained  a  dam  across  Snake  River, 
wltbin  the  corporate  limits  of  the  Village,  to 
accumulate  water  in  a  pond  to  aid  in  slufclng 
logs,  and  by  means  oi  which  large  tracts  or 
flat  land  within  tbe  Village  are  overflowed 
when  the  pond  la  full),  In  the  bet  moDtbs  of 
the  summer,  open  the  gates  and  dniceB  In  the 
dam,  and  draw  off  nearly  all  tbe  water  in  the 

E>nd,  thereby  converting  these  overfiowed 
nds  into  marshes  and  swamps,  when  the 
mass  of  decaying  vegetable  matter  with  which 
^e  land  ia  covered  dieoomposes  in  the  heat  of 
the  BUD,  filling  the  air  with  malaria  and  mias- 
ma, which  causes  wide-spread  sickness  and 
death  among  the  Inhabitants  of  the  Vill^^. 
Part  of  tbe  relief  asked  is  that  defendauts  may 
he  enjoined  from  so  operating  tbe  dam  an  to. 
draw  off  the  water  in  the  pond,  and  lay  bare 
these  submerged  lands,  at  seasons  injuriously 
affecting  tbe  public  besltb  of  tbe  Village.  The 
contention  of  the  defendants  Is  that  an  action 
to  abate  a  public  nuisance  cannot  be  malntalDed 
by  a  private  individual  unless  he  sustains  spe- 
cial injury  different  in  kind  from  that  suffered 
by  the  public  at  large,  and  that  the  plaintiff  In 
this  case  stands  upon  the  same  footing  as  to 
this  nuisance  as  a  private  person  not  sustaining 
any  special  injury,  inasmuch  as  tbe  Village  in 
its  corporate  capacl^  does  not  sustain  any  such 
Injury.  It  is  undoubted  law  that,  except  in  tbe 
case  of  a  private  person  sustaining  injury  spe- 
cial in  kind,  a  bdl  to  restrain  an  existing  or 
threatened  public  nuisance  by  injunction  will 
only  lie  at  the  suit  of  the  State,  or  of  some 
proper  officer  or  body,  as  the  authorized  rep- 
resentative of  the  State.  It  must  also  be  con- 
ceded that  a  municipal  (wrporation  has  no 
control  over  nulnnces  within  its  corporate 
limits,  except  snch  as  is  conferred  upon  it  hj 
its  charter  or  general  laws. 

But  these  propositions  are  not.  In  our  judg^ 
ment,  decisive  of  this  case.  'Hie  plaintiff  is  a 
Village  incorporated  under  Special  Laws  1881, 
ch^>.  9&.  Chapter  4  of  this  Act,  which  de- 
fines the  general  powers  of  the  common  coun- 
cil of  tlie  Village,  provides  that  thev  siudl  have 
authority,  by  ordinances,  resolutions  or  by- 
laws: "(25)  To  remove  and  abate  any  nuisance 
injuriotu  to  tbe  public  health;"  "(2t)  To  do 
all  acts  and  make  all  regulations  which  maybe 
necessary  and  expedient  for  the  preservation  of 
health  or  tbe  suppression  of  dlBease."  And 
section  6  of  chapter  4  of  tbe  Act  provides  that 
"the  powers  conferred  upon  the  coundl  to  pro- 
Tide  for  tbe  abatement  of  any  nuisances  shall 
not  bar  or  hinder  suits,  prosecutions  or  pro- 
ceedings in  court  according  to  law." 

Under  these  grants  of  power,  undoubtedly 
tbe  common  council  could  pass  an  ordinance 
prohibiting  or  abating  the  nuisance  complained 
of,  and  provide  for  its  enforcemAit  by  appro- 

Sriate  penaltiea.  In  fact,  tbey  did  piss  an  or- 
Inanoe  prohibiting  drawing  off  the  water  in 
6L.B.  A. 


the  pond  below  a  certain  depth,  which,  how- 
ever, tbe  defendants  have  duiobeved.  Is  tbe 
plaintiff,  in  tbe  matter  of  remediea  for  the 
abatement  of  a  nuisance  in  such  cases,  limited 
to  the  enforcement  of  tbe  penalties  prescribed 
by  OTdinance,  or  may  it  resort  to  a  court  of 
equity  to  restrain  or  abate  it? 

Municipal  corporations  are  govemmenial 
agencies,  created  to  assist  in  the  civil  govern- 
ment of  tbe  eountv  in  tbe  district  incorporated, 
and  within  that  district,  to  tbe  extent  of  the 
powers  granted,  they  are  in  fact  the  agents 
and  representatives  of  the  State.  To  this  Vil- 
lage, as  ia  usual  in  tbe  case  of  municipal  cor- 
porations of  that  class,  la  given  the  power,  and 
mtrusted  the  duty,  of  preserving  and  protect- 
ing the  health  of  its  inhabitants,  by  inovlding 
for  tbe  removal  of  all  public  nuisances  of  tbe 
kind  here  complained  of.  To  this  extent  it  la 
tbe  agent  of  tbe  State  A  "public"  nuisance 
does  not  necessarily  mean  one  affecting  tbe 

government  or  the  whole  community  of  the 
tate.  Veiy  few  nuisances  are  thus  extended 
In  their  effects.  It  ia  "public"  if  it  affects  the 
surrounding  community  generally  or  the  peo- 
ple of  some  local  neighborhood.  Such  is  the 
characterof  tbe  nuiaance  in  this  case.  It  affects 
the  inhabitants  of  this  Village.  It  is  one  of  tbe 
very  class  of  nuisances  which  tbe  common 
council,  aa  a  sort  of  local  health  board,  ha» 
been  authorized,  as  a  governmental  agency,  to 
abate  in  order  to  protect  tbe  health  of  the  in- 
habitants of  the  incorporated  district.  Cnder 
Buch  circumstances,  we  can  see  no  valid  reason 
why,  in  proper  cases  falling  within  some  rec- 
ognized bead  of  equity  jurisdiction,  a  munici- 
pal corporation,  as  the  representative  of  the 
State,  pro  hac  vice,  may  not,  at  its  dectlon.  re- 
sort to  a  court  of  eqal^  to  aid  In  enforcing  ita 
public  duties  to  preserve  the  health  of  its  in- 
babttanta.  As  there  ia,  in  analogous  casee,  a 
judicial  remedy  in  favor  of  the  ci^n,  it  would 
seem,  on  principle,  that  the  corporate  authori- 
ties should  be  allowed  to  resort  to  the  courta 
to  aid  tbem  when  t^e  citizen  is  in  tbe  wrong. 
Limited  strictly  to  such  cases,  we  do  not  see 
that  this  right  at  all  impinges  upon  tbe  rule 
that  a  private  perHm  cannot  maintain  an  action 
to  abate  a  public  nuisance  not  causing  Injury 
special  In  kind  to  himself.  Neither  would  this 
be  tbe  exercise  by  tbe  corporation  of  a  control 
over  nuisances  not  granted  by  ita  charter,  but 
merely  resorting  to  the  courts  for  a  more  ef- 
fectual JucUcial  remedy  to  aid  In  enforcing  ita 
granted  powers.  There  an  many  casea.  nf 
which  this  would  seem  to  be  one,  where  the 
remedy  by  injunction  would  be  much  more 
efficacious  than  by  enforcing  tbe  penalties  of 
an  ordinance;  and  where  tbe  nnisance  is  one 
affecting  only  or  principaUy  tbe  inhabitants  of 
tbe  municipality,  and  its  aoatement  is  among 
the  powers  granted  or  duties  imposed  upon  it, 
there  would  seem  to  be  no  good  reason  why 
the  action  to  abate  might  not  be  brought  in  the 
name  of  the  municipali^,  aa  well  as  in  the 
name  of  the  State  itself  by  the  Attorney-Gen- 
eral. Such  seem  to  be  the  viewsof  Dillon,  tbe 
leading  authority  In  this  country,  upon  powers 
of  municipal  corporations.  1  Dillon,  Mun.  Corp. 
gg  879,  406,  noU  £.  Tbe  authorities  on  tins 
question  are  meager  io  number,  but,  as  bearing 
somewhat  upon  ft,  see  8  Pom.  Eq.  Jur.  %  184l»; 
London  v.  BoU.  5  Ves.  Jr.  iS»:  Roch^fUr  v 
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Eriekton,  46  Barb,  82;  Winthrop  t.  Farrar,  11 
Jtllen,  898;  mi<tfrfi<?uin  t.  Jfa^o,  109  Mass.  815; 
TauTtton  t.  Taylor,  116  Mass.  263.  Also  re- 
marks of  Bacon,  V.  C,  io  Nuneaton  Local 
Board  t.  QsnertU  aetoage  Cto.  L.  R.  90  £q.  127; 
BaiHmore  t.  MarrioU,  9  Md.  174. 

It  1b  suggested  that  this  dam  was  erected  by 
fiuthodty  of  law,  and  that  whatever  is  author- 
ized bj  the  Legislature  or  Its  authority  caooot 
be  abated  as  a  nuisance.  This  question  is  not 
raised  by  the  demurrer,  but.  If  the  fact  be  as 
4daimed  py  the  defendants,  it  might  be  a  reason 
why  the  oam  Itself  txrald  not  be  abated,  but 
none  why  the  defendiints  should  not  be  enjoined 
irom  80  operating  it  as  to  create  a  public  nui- 


sance. If  the  Legislature  expressly  authorizes 
an  act  which  must  inevitably  result  in  public 
injury,  what  would  otherwise  be  a  nuisance 
may  be  said  to  be  legalized;  but  if  they  author- 
ized an  erection  which  does  not  necessarily  pro- 
duce such  a  result,  but  such  result  flows  from 
the  manner  of  construction  or  operation,  the 
legislative  license  is  no  defense.  In  order  to 
Justify  a  uuisance  by  legislative  authority,  it 
must  DC  the  natural  and  probable  result  of  the 
act  autborized,  so  that  it  may  fairly  be  said  to 
be  coTOied  by  the  lu^slation  conferring  the 
power.   Wood.  NoK  803-881. 


KEW  TORE  COURT  OF  APPEALS  (Sd  Dir.). 


WiniMU  M.  AI^RTI,  Me^., 

0. 

ITEW  TORK,  LAKE  ERIE  &  WESTERN 

R.  CO..  Appt. 

(  N.T.  ) 

1.  Evldenoe  that  plaintiff  warn  depend- 
ent upon  Us  ei^nilnsB  tor  tbe  aupport  of 
UtDSdf  and  wife,  altfaougu  not  admissible  upon 
the  quesUoa  of  daniages  in  an  aotloo  to  recover 
damages  for  peraormi  injuries.  Is  admissible  as 
tendlDK  to  show  that  be  was  unable  to  employ  a 
physldan  of  specfal  skill  from  a  dtatant  oitf,  to 
rebut  a  obdm  Uiat  be  had  not  used  ordinary  care 
to  cure  and  reetore  himself,  wbere  defendant  bad, 
on  croM-ezamlnatiOD  of  plainttfTe  witnesses, 
shown  that  he  bad  employed  only  local  pbysldans 
with  no  speolal  skill  In  respect  to  sueh  injnrlee, 
and  had  oommmdoated  with,  but  had  not  em- 
ployed, a  physiotan  of  speolal  sUlI  In  the  city. 

iFoOMt  Ch.  J.,  and  Potter,  J.,  dttmU.) 

IB.  An  attoraaymny  wntTO  the  priTllege 
of  fate  dient  as  to  Information  acquired  by  a 
physician  In  attending  him,  and  may  call  the  pby- 
sldan  as  a  wltneea. 

S>  The  opinion  of  a  phyaidan  may  be 
Kivea  as  to  what  will  be  the  result  of  a  disease 
in  the  natural  and  ordinary  oourao. 

4.  A  physician  nuiy  testify  aa  to  the 
length  of  tiaae  that  a  peraun  sufFerlngr  from 
disease  will  live,  although  stating  that  he  can 
only  give  the  probability  from  the  history  of 
otber  Blmilar  oasee. 

It*  A  photf^fraph  of  a  person,  showing  the 
manner  in  which  bis  llmbe  have  been  oontracted. 
Is  admissible  in  an  action  to  recover  damages  for 
personal  injuries,  where  a  physician  has  testified 
that  ^e  pbotograpb  was  taken  in  his  presence 
and  accurately  represented  the  oondltlon  of  the 
limbs. 

(December  17,  1889.) 

A  PPEAL  by  defendant  from  a  judgment  of 
A.  the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Orange  Circuit,  entered  on  a  verdict  in 
favor  of  plaintiff  for  $25,000  in  an  action  to  re- 
cover damages  tor  personal  injuries  alloned  to 
have  resulted  fnnn  defendant's  negligence. 
Afflmud. 
4L.aA. 


The  facts  are  folly  stated  in  the  opinions. 

Mr.  Lewla  E.  ifmrr,  (or  ^pellant: 

The  evidence  that  plaintifi  was  dependent 
on  his  earnings  is  of  the  precise  character  of 
the  testimony  condemned  in  Leeds  t.  Meiropoii' 
tan  Oat  Ught  Oo.  90  N.  T.  86,  and  Staal  t. 
Qrana  mmt  A  N.  B.  €h.9  Cent  Rep.  469, 
107  N.  T,  625. 

Neither  the  poverty  nor  wealth  of  the  plain- 
tiff can  be  sbowu,  to  affect  the  damages,  nor 
the  number  of  persons  who  are  dependent  on 
him  for  support. 

Wood,  Railway  Law,  p.  1248.  See  also 
Thomp.  Neg.  p.  1268;  Abb.  Tr.  Ev.  601; 
Shearm.  &  Bedf.  Neg.  664;  Moodtf  v.  Oegood, 
SO  Barb.  628;  t.  Maleoim,  6  Hill.  893; 

Stockton  Y.  Freif,  4  Oill,  4U6;  v.  Botton 

A  W.  R.  Go,  8  Gray,  46;  Miammri  Pae.  R.  Co. 
T.  I^de,  67  Tex.  SOS,  11  Am.  &  Ene.  R  R. 
Cas.  188;  Penneylvania  Oo.  v.  Roy,  1  Am.  & 
Eng.  R.  R.  Cas.  m,  lOS  U.  8.  451  (26  L.  ed. 
141);  Hmttton  A  T.  C.  R.  Co.  v.  Burke,  55  Tex. 
838,  U  Am.  &  Eng.  R.  R.  Cas.  371,  note; 
Chicago  AN.  W.  K  Oo.  t.  Bayfield,  87  Mich. 
305. 

The  testimony  of  Dr.  Bhepard,  the  plaintiff's 
attendingphysician,  was  within  the  privilege  of 
section  m4  of  the  Code  of  Civil  E*rocedure. 
This  prohibition  applies  to  statements  of  the 
patient  to  the  physician,  statements  of  others 
present  at  the  time,  and  to  what  he  learned  by 
bis  own  examinathni  and  obaervatloo  of  the 
patient. 

Edingion  v.  Mutual  L.  In».  Co.  67  N.  Y.  185; 
IHUa>er  V.  Home  L.  In*.  Co.  69  N.  Y.  856; 
Qrattan  v.  Metropolitan  L.  l-m.  Co.  80  N.  Y. 
281;  Wettofier  v.  Aitna  L.  Int.  Oo.  99  N.  Y. 
56;  ReniAan  v.  Bennin,  5  Cent  Rep.  416,  108 
N.  Y.  678. 

It  was  competent  for  the  defendant  to  ruse 
the  objection,  and  the  error  in  the  ruling  b 
available  to  it 

Weetover  v.  ^na  L.  In».  Go.  and  QraUan  t. 
Meirmolitan  L.  Int.  Co.  mpra;  People  v.  Mur- 
phy, 2  Cent.  Rep.  107,  101  N.  Y.  126. 

There  must  be  an  expnas  w^ver,  not  one 
that  mav  be  implied. 

Re  O^eman.  Ill  K.  Y.  220. 

The  attorney  U  not  the  party,  nor  does  he  rep- 
resent the  party,  in  sudi  way  or  to  such  ex- 
tent as  to  enable  him  to  waive  a  privil^  pure- 
ly personal  to  the  pat^.        ^  . 
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Wettowr  T.  j&na  L.  Im.  Co.  and  lU  OoU- 
man,  gupra. 

He  may  not  release  a  witness  in  the  name  of 
bis  client  so  as  to  make  bim  competent  to 
testify. 

Bati  BiverBank  t.  Kennedy,  9  Bosv.  548; 
Murray  v.  Houm,  11  Johns.  464;  BaU  t.  8iaie 
Bank,  8  Ala.  690;  Btoeking't  SueeeMion,  6  La. 
Add.  383;  Shores  v.  Camedl,  18  Met.  418;  3 
Greenl.  Ev.  §  141,  note  11,  p.  128;  Clark  v. 
BandaU,  9  wU.  136,  76  Am.  Dec.  953. 

P.  B.MeIieMM>n,  f<n-  reapondeDt: 

The  evidence  that  plaintiff  was  dependent 
upon  bis  own  exertions  for  8an>prt  was  com- 
petent for  the  purpose  of  showing  that  the 

ElaintlfF  used  oidinary  care  to  cure  and  restore 
imself ,  that  he  acted  in  good  faith,  aod  re- 
sorted to  such  means  as  were  reasonably  within 
his  reach  to  make  his  damages  as  small  as  be 
oould. 

See  Lyons  v.  Erie  S.  Go.  67  N.  T.  490. 

The  piiTileeB  created  by  section  884  of  the 
CJode  of  Civil  Procedure  may  be  waived  by  the 
patient,  and  the  physician  may  be  examined. 

Johnson  V.  Johnson,  14  Wend.  687. 

The  attorney  represents  the  client. 

QaiUard  t.  SmaH,  6  Cow.  885;  Mark  v.  Buf- 
falo, 87  N.  Y.  188.  See  alao  Beawtt  v.  Third 
Ave.  R.  Co.  46  N.  Y.  680;  WeOowr  y.  jBtna  L. 
2ns.  Go.  99  N.  Y.  66. 

RmighU  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  damages 
for  a  personal  injury.  In  July,  1886,  the 
plaintiff  was  a  passenger  upon  the  defendant's 
express  train,  and  was  seated  in  one  of  the 
sleepiug  cars.  When  the  train  was  near  Ox- 
ford, in  the  County  of  Orange,  it  cune  Into 
cc^lsiofi  with  a  putiallT  dlsiuaoed  door  of  a 
freight  car,  goiog  in  me  opposite  direction, 
which  broke  the  windows,  aud  the  partition 
iKtween  them,  at  which  the  plaintiff  was  ei^ 
ting.  He  was  struck  by  the  broken  pieces  of 
glass  and  timber,  and  so  injured  that  the  mus- 
cles of  the  legs  contracted  in  such  a  way  as  to 
draw  lioth  legs  up  agdnst  his  body,  and  render 
him  helpless.  No  question  is  made  but  that 
tiiere  was  sufficient  evidence  to  take  the  case 
to  the  Jury  upon  the  main  elements  of  the  cause 
of  action.  It  is  claimed,  however,  that  errors 
were  committed  in  the  rejection  and  exclusion 
of  evidence,  which  entitle  the  defendant  to 
a  new  trial. 

The  plaintiff  and  his  wife  gave  testimony  to 
the  effect  that  he  wasdependent  upon  his  earn- 
ings for  the  supportof  himself  ana  wife.  This 
was  given  under  the  objection  and  exception 
of  the  defendant.  As  bearing  upon  the  ques- 
tion of  damages,  we  think  this  testimony  was 
Incompetent.  The  rule  of  recovery  is,  com- 
pensation for  the  injuries  sustained.  Pain  and 
suffering,  loss  of  time,  the  expense  of  medical, 
surgical  and  other  attendance,  and  the  dimin- 
ish^ capacity  to  earn  in  the  future,  are  aU 
proper  elements  to  be  taken  into  consideratioo 
by  tiie  jury  in  determining  the  amount  of  the 
compensation  that  should  be  awarded.  But  in 
this  renrd  the  law  is  not  a  respecter  of  per- 
sons. It  makes  no  distinction  betwmn  the 
rich  or  the  poor,  aod  a  jury  has  no  rlghtto  con- 
sider that  element  In  determining  the  amount 
of  the  pecuniary  oHnpensatlcHi. 
6  L.  R.  A. 


In  the  case  of  Myers  v.  Maieelm,  6  Hill,  292- 
396,  Nelson,  Ch.  J.,  in  delivering  the  opinion 
of  the  court,  says:  "  A  new  trial  must  be 
Kranted  in  this  case  for  tlie  error  of  the  jndge 
in  admitting  evidence  of  the  wealth  of  one  of 
the  defendants.  This  was  clesrlyinadmissibler 
and  it  is  Impossible  to  say  what  effect  it  may 
have  had  upon  the  verdict" 

Id  the  case  of  Moody  v.  Osgood,  00  Barb.  038. 
Barnard,  P.  J.,  says:  "  Damages  In  these  cases 
are  not  to  be  estimated  by  or  proportioned  to 
the  wealth  of  the  defendant.  Indirect  proof 
of  the  wealth  of  the  defendant  is  just  as  inad- 
missible as  direct  proof,  and  for  Oie  same  rea- 
sons." 

To  the  same  effect  are  the  decisions  of  the 
Supreme  Court  of  the  United  States,  and  the 
oonrts  of  other  States.  See  Psnn^lvania  Co. 
V.  Boy,  108  U.  8.  451-459  [36  L.  ed.  141,  145]; 
Shavs  V.  BosUm  dk  W.  S.  Corp.  8  Gray,  45; 
ChieamAN.  W.  B.  Go.  y.  Bayfieid,  «t  mOi. 
mr^oekton  t.  HVey,  4  GDI,  406.  See  also 
3  Thomp.  Neg.  1268;  Abb.  Tr.  Ev.  601;  Wood, 
Railway  Law,  1342. 

It  does  not  appear  to  us  that  this  evidence 
was  competent,  as  bearing  upon  the  earning 
capacity  of  the  plaintiff  prior  to  the  injuiy. 
It  IS  true  that  the  Jury  heud  the  plaintiff's  con- 
dition described,  aod  saw  his  wire  in  tite  court- 
room, but  there  was  no  evidence  before  them 
showing  the  style  or  manner  in  which  they 
lived,  or  the  amount  that  was  annually  ex- 
pended in  their  support,  and  this  ooula  not 
very  well  be  determined  by  the  jury  by  a  mere 
inspectloD  of  the  plaintiff's  wife  In  the  court- 
room. The  plaintiff  had  already  stated  the 
character  ana  nature  of  his  budness  before  his 
injury,  and  subsequently  stated  the  amount  of 
salary  that  be  rec^ved.  HU  earning  capadty 
was  thus  fully  made  to  i^;>pear  by  direct  and 
competent  evidence.  Nor  are  we  inclined  to 
sustain  the  admissibility  of  this  testimony  upon 
the  theory  that  it  was  competent,  as  tending  to 
prove  that  the  plaintiff,  after  the  accident,  was 
unable  to  perform  any  labor.  There  was  but 
little  diq)ute  In  reference  to  his  actual  condi- 
tion. It  was  made  to  appear  from  the  testi- 
mony of  eye-witnesses  and  expert  physidans 
who  bad  examined  aud  satisflea  themaelTes  as 
to  his  coodition. 

We  are  aware  that  In  the  case  of  Caldwell  v. 
Murphy,  11  N.  Y.  416,  the  court  there  sus- 
tained tills  character  of  testimony  upon  the 
UieoiT  that  having  a  family  dependent  upon 
him  for  support,  and  being  without  means  of 
support  except  his  labor  and  the  charity  of  his 
friends,  his  omission  to  emplov  himself  had  a 
bearing  upon  the  extent  to  which  he  bad  been 
disabled.  But  we  r^rd  that  case  as  carrying 
ths  rule  to  the  outside  limit,  and  dojnot  feel 
justlfled  in  following  It  In  this  case. 

We  are  thus  brought  to  the  inquiry  as  to 
whether  this  evidence'  was  competent  lor  the 
purpose  of  showing  that  the  plaintiff  used  ordi- 
nuy  care  to  cure  and  restore  himself;  that  he 
acted  in  good  faith,  and  resorted  to  such  means 
as  were  reasonably  within  his  reach  to  make  his 
damages  as  small  as  possible.  It  doubtless, 
would  be,  in  case  any  such  issue  was  tendered 
by  the  pleadings  or  raised  hy  the  teaUmony.  A 
person  who  receives  an  injury  tfarougb  the  care- 
lessness of  another  is  bound  to  act  in  good 
&ith,  and  to  resort  to  such  means  andM<^ 
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such  methods  as  are  reasooably  within  his  reach 
to  cure  and  reatore  himself.  Lyorw  t.  Erie  R. 
Co.  57  N.  Y.  488. 

The  anewPT  denied  any  knovtedge  or  infor- 
mation  suffldent  to  fonn  •  belief  as  to  the  ex- 
tent and  serionsness  of  the  injury  complained 
of.  The  first  witness  sworn  upon  the  trial  on 
bcdialf  of  the  plaintiff  was  Jonathan  Allen,  the 
plaintiff's  father-in-law,  at  whose  residence  he 
had  been  since  the  injnry.  He  testified  as  to 
the  craidition  of  Ibe  plaintiS  upon  his  arrival, 
and  on  down  to  the  lime  of  the  trial,  and  gave 
the  names  of  the  doctors  that  had  treated  film. 
Upon  the  cross-examination  he  was  asked  if 
the  plaintiff  at  any  time  since  the  injury  had 
been  under  the  charge  of  any  physidan  espe- 
ciaUy  skilled  in  this  class  of  cases,  and  he  an- 
swered that  he  had  not,  any  more  than  those 
he  had  mentioned,  and  it  appeared  that  they 
were  ordinary  practitioDers  in  the  country 
yilUges  of  Aodover  and  Alfred.  It  was  after 
this  testimony  was  giTen  that  the  evidence  ob- 
jected to  was  called  out.  We  do  not  under- 
stand for  what  purpose  the  defendant  called 
for  this  testimony,  unless  it  was  his  purpose  to 
show  that  the  plaintiff  bad  not  had  proper  care 
and  treatment.  The  pbrsieians  who  testified 
on  behalf  of  the  plabitlff  vere  croaB-exunined 
inr  the  defendant^  counsel,  and  made  to  admit 
that  they  had  never  seen  a  case  of  this  kind 
before,  and  consequently  had  no  experience  in 
treating  such  a  case.  It  further  appeared  that 
there  was  an  eminent  physician  in  New  York 
by  the  name  of  Dr.  Seguin,  who  was  skilled 
in  the  treatment  of  diseases  of  this  character. 

It  was  undoubtedly  proper  for  the  defend- 
ant to  crosMxamine  the  plaintiff's  physiciaDs 
as  to  their  skill  and  experience  in  treaung  dis- 
eases of  this  character,  as  bearing  upon  the 
weight  which  should  be  given  by  the  jury  to 
the  opinions  expressed  by  them  in  reference  to 
the  durability  of  the  disease,  and  that  evidence 
did  not  necessarily  tender  the  issue  as  to  wlietb- 
vc  the  plaintiff  had  made  use  of  the  means  rea- 
sonably within  his  reach  to  cure  himself.  But 
no  such  claim  can  be  made  as  to  the  testimony 
called  out  from  the  witness  Allen.  He  was 
not  a  physician,  and  had  not  been  called  upon 
to  express  any  opinion  as  an  expert.  The  de- 
fendant had  previously  shown  by  the  testimony 
of  this  witness  that  Br.  Seguin  was  especially 
skilled  in  that  class  of  cases,  and  that  he  had 
not  been  called  to  treat  the  ^intlff ,  thus  giv- 
ing point  and  character  to  the  testimony  that 
the  plaintiff  had  not  been  treated  by  anyone 
especially  skilled  in  such  cases.  It  appears  to 
us  that  this  evidence  was  sufficient  to  raise 
such  an  issue,  and  that  the  trial  court  was  jus- 
tlfled  in  admitting  evidence  that  would  tend  to 
rebut  and  disprove  such  claim,  and  that  this 
was  done  tiy  showing  that  he  was  poor  and 
dependent  upon  his  earnings,  and  was  conse- 
quently not  able  to  employ  or  pay  a  skilled 
physiaan  to  visit  him  fhim  the  Citv  of  New 
York.  Upon  this  theory  we  are  of  the  opinion 
that  the  evidence  objected  to  was  permissible. 

Dr.  Shepard  was  called  as  a  witness  for  the 
plaintiff,  and  asked  to  describe  to  the  jury  the 
condition  in  which  he  found  the  plaintiff  on 
the  morning  after  the  acddent,  and  what  his 
condition  had  been  from  that  time  until  the 
present  This  was  objected  to^  upon  the 
ground  tliat  the  question  ocones  within  the  pro- 
6Ii.R.A. 


hibition  of  the  Code,  as  a  question  of  privilege. 
The  counsel  for  the  plaintiff  conducting  the 
trial  then  stated  that  as  his  attorney  he  waived 
the  privilege.  The  objection  was  then  over- 
ruled, and  an  exoeption  was  taken  hy  the  de- 
fendaJDt,  and  the  doctor  proceeded  to  state  the 
condition  of  the  plalntifl.  The  Code  of  Civil 
Procedure  provides  that  a  clergyman,  or  other 
minister  of  any  religion,  shall  not  be  allowed 
to  disclose  a  confession  made  to  him,  in  his 
professional  character,  in  the  course  of  dis- 
cipline, enjoined  the  rules  or  practice  of  the 
religioas  body  to  which  be  belongs.  Section 
888.  And  that  a  person,  duly  authorized  to 
practice  physic  or  surgery,  shall  not  be  allowed 
to  disclose  any  information  which  he  acquired 
in  attending  a  patient  in  a  professional  capac- 
ity, and  which  was  necessary  to  enable  him  to 
act  in  that  capacity.  Section  884.  And  that 
an  attmney  or  counselor  at  law  shall  not  be 
allowed  to  disclose  a  communication  made  1^ 
his  client  to  him,  or  his  advice  given  thereon, 
in  the  course  of  hia  profraslonsl  employment. 
Section  886.  Section  886  then  provides: 
"  The  last  three  sections  apply  to  every  exam- 
ination of  a  person  as  a  witness,  unless  the  pro- 
visions thereof  are  expressly  waived  by  the 
person  coni^Meing,  the  patient  or  the  (dlent." 

So  that,  under  the  provisimiB  of  the  later 
section,  there  must  be  an  express  waiver  by  the 
patient  in  order  to  make  the  testimony  com- 
petent. The  question  then,  is.  Can  such  ex- 
press waiver  be  made  by  an  attorney  of  a  per- 
son in  hhi  lifetime.  The  death  of  the  client 
would  undoubtedly  terminate  such  agency,  and 
no  one  would  then  be  permitted  to  speak  for 
him,  and  the  prohibition  provided  for  by  the 
Code  would  then  doabttess  continue  forever. 
WMtewwv.  uBtna  L.  Int.  Co.  00  N.  Y.  66. 

But  although  dead,  he  may  leave  behind  blm 
evidence  which  indicates  an  express  intention 
to  waive  the  privilege:  as,  for  instance,  wheie 
be  requests  tiis  attorney  to  sign  the  attestation 
clanse  of  his  will,  he  by  so  doing  expre^y 
waives  the  provisions  of  the  Statutes,  and 
makes  him  a  competent  witness  to  testify  as  to 
the  circumstances  attending  its  execution,  in- 
cluding the  mental  condition  of  the  testator  at 
the  time.    Be  Goieman,  111  N.  Y.  320. 

Ruger,  Ch.  J.,  in  delivering  the  opinion  of 
the  court  in  that  case,  savs:  "It  cannot  be 
doubted  that  if  a  client,  in  ah  lifetime,  should 
call  his  attorney  as  a  witness  in  a  legal  proceed- 
ing to  testify  to  transactions  taking  place  be- 
tween himself  and  his  attorney  while  occupy- 
ing the  relation  of  attorney  and  client,  such  an 
act  would  be  held  to  constitute  an  express 
waiver  of  the  seal  of  secrecy  imposed  by  the 
Statute;  and  can  it  be  any  less  so  when  the 
client  has  left  written  and  oral  evidence  of  his 
desire  that  his  attorney  should  testiry  to  facts 
learned  through  tbeir  professional  relations  up- 
on a  judicial  proceeding  to  take  place  after  his 
death?   We  think  not.** 

If  the  calling  of  an  attorney  as  a  witness  in 
behalf  of  his  client  is  an  express  waiver  of  the 
seal  of  secrecy  imposed  by  the  Statute,  is  not 
also  the  calling  of  a  physician  as  a  witness  by 
his  patient  sucn  a  waiver?  It  is  true  that  these 
remarks  of  the  chief  judge  may  not  have  been 
necessary  in  tbe  decision  of  that  case,  and  may 
have  been  made  by  way  of  illustration;  still  tlie 
force  ol  the  argument  is  snch  sa-to  command 
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itself  to  us  as  a  correct  and  jaat  interpretation 
'Of  the  Statute.  As  we  hnve  seen,  the  physician 
was  not  only  called  as  a  witneas  on  behalf  of 
the  patient,  but  Us  counsel  who  was  conduct- 
ing the  trial  in  his  behalf  In  open  court  express- 
ly waived  the  prohibition  of  the  Statute.  The 
attorney,  in  conducting  the  trial,  stood  in  the 
place  and  stead  of  his  client,  representiog  blm 
.af>  his  duly  authorized  agent  All  that  proper- 
ly related  to  the  conduct  of  the  trial  devolTed 
upon  the  attorney.  It  was  for  him  to  deter- 
mine what  should  or  should  not  be  presented 
■as  evidence,  and  it  appears  to  us  that  he  must 
be  deemed  to  so  far  represent  tbe  cUeot  as  to  be 
authorized  in  bis  behalf  to  waive  the  privilege, 
and  remove  the  seal  of  secrecy  to  tbe  evidence 
that  he  in  his  judgment  saw  fit  to  offer  for  and 
■on  behalf  of  his  cuait. 

The  power  of  an  attorney  to  repieaent  his 
olient  was  ccmaidered  in  the  case  of  Jlfori  v. 
Buffalo,  87  N.  Y.  184.  In  that  case  the  attor- 
neys of  tbe  parties  had  agreed  upon  the  amount 
that  should  be  paid  to  the  referees  before  whom 
tbe  case  was  tried.  Tbe  Code  fixed  the  fees  of 
referees  at  $6  for  each  day  spent  in  the  busi- 
ness of  the  reference,  unless  at  or  before  the 
commencement  of  the  trial  a  different  rate  of 
•compensation  is  flxed  by  the  consent  of  the 
parties.  The  parties  haid  not  agreed  upon  a 
greater  rate  tbao  that  provided  for  by  the  Stat- 
ute, hut  their  attorneys  had,  and  it  was  held, 
Ibat  under  their  empioymoit,  they  Iiad  tbe 
wer  to  so  agree,  and  that  their  clients  were 
uod  by  th«r  agreement. 
Dr.  Lewis,  another  witness  sworn  on  behalf 
■of  the  plftlntUZ,  was  asked  to  state  what,  in  his 
opinion,  would  be  the  result  of  the  disease,  in 
the  natural  and  ordinary  conrse.  This  was  ob- 
jected to,  00  the  ground  that  there  was  too 
much  speculation  connected  with  it.  The  ob- 
jection was  overruled,  and  an  exception  taken, 
and  tbe  witness  gave  it  as  his  opinion  that  the 
patient  would  never  be  any  better,  and  that  he 
never  would  be  able  to  straighten  his  limbs. 
He  was  then  aslred  to  state  the  length  of  time 
that  the  plaintiff  may  Hve,  in  the  natural  and 
ordinary  course  of  events.  This  was  objected 
to,  and  the  court  ruled  that  he  might  answer  if 
he  could  speak  with  reasonable  certainty  in 
reference  thereto.  The  doctor  answered  that 
he  could  only  give  the  probability  from  tlie  his- 
tory of  other  similar  cases,  and  this  he  was  per- 
mitted to  do,  luider  the  objection  and  excep- 
tion of  the  defendant  It  will  be  observed  that 
as  to  the  latter  answer  tbe  answer  was  as  to  the 
probability,  and  that  in  the  former  question  he 
was  called  upon  to  express  his  opinion  in  ref- 
erence to  the  result  of  the  disease  in  tbe  natural 
-and  ordinary  course.  It  is  claimed  ttiat  this 
evidence  Is  objectionable,  under  the  case  of 
AraAmv.  ir«w  Tork.L.  E.  <ft  W.  iiLCb.96N.Y. 
805.  la  that  case  the  question  was  as  to  what 
might  or  may  develop,  and  was  not  as  to  what 
would  probably  or  was  reasonably  certain  to  de- 
velop. This  question  was  considered  in  the  case 
of  QritwHd  v.  Naa  Torit,  C.  AH.  B.  R.  Oo.U 
Hun.  386,  affirmed,  116  K.  Y.  61,  and  was  again 
-considered  by  us  In  the  case  of  XeCSain  v. 
BroeMyn  Oit^  B.  Oo.  116  JA.  Y.  and  under 
tbe  rules  laiadown  in  these  cases  we  condder 
the  evidence  competent. 

During  tbe  trial  the  plaintifTs  counsel  offered 
in  evidence  a  photograph  of  tbe  plaintiff,  show- 
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Ing  the  manner  in  which  his  limbs  had  been 
contracted.  This  was  permitted  by  the  court, 
under  the  objection  of  the  defendant.  Before 
it  was  done,  however,  one  of  the  doctors  tad- 
fled  that  the  photogrsph  was  taken  in  bisfHes- 
ence,  and  that  it  correctly  represented  tbe  condi- 
tion of  the  limbs.  The  only  materiality  of  this 
evidence  was  to  show  tbe  manner  in  which  the 
limbs  of  the  plaintiff  were  contracted.  In  this 
regard  the  testimony  of  the  physician  is  that  it 
was  a  correct  representation  of  them.  This 
made  it  competent  as  a  map  or  diagram,  .^rot- 
«r  T.  N«%D  TorJi,  N,  H.  A  B.  B.  Co.  9  Cent 
Hep.  288, 106  X.  Y.  660-608.  See  abo  WOear 
V.  Wileox.  46  Hun,  88-88;  Buiofv.  jpeopte,  45 
N.Y.  318-334;  Bgnav.  MeDermoU,SZN7Y.  60. 

The  judgment  ihould  beaffinaad,  mth  eottt. 

Bradler>  Vsab  and  Pmrker.  JJ.,  coa- 
cur;  Brown,  J.,  not  sltthig. 

Follett.  Oh,  J.,  dissenting: 

Tbis  action  is  for  the  recovery  of  damages 
for  a  personal  Injury  caused  b^  the  negligence 
of  tbe  defendant.  On  the  trial  the  plaintiff 
was  permitted  to  prove,  against  tbe  objection 
and  exception  of  tbe  defendant,  that  he  de- 
pended on  bis  earnings  for  the  support  of  him- 
self and  wife;  that  he  had  no  other  means;  and 
that  since  December  7, 1886,  his  wife  bad  been 
working  what  she  could  for  tbe  support  of 
both.  It  was  held  in  the  prevailing  opinion 
diat  tbis  evidence  was  not  admissible  generally, 
nor  on  the  question  of  damages,  which  is  well 
sustained  by  the  aathorUies  dted,  and  others 
might  be  cited.  It  Is  aonght  to  smtain  In  this 
court  Uie  reception  of  tbe  teatimraiy  on  the 
ground  (we  use  the  language  of  the  respond- 
ent's counsel)  "that  it  was  competent  for  the 
purpose  of  showing  that  the  plaintiff  used  or- 
dinary care  to  cure  and  restore  himself;  that 
he  acted  in  good  faith,  and  resorted  to  such 
means  as  were  reasonably  within  his  reach  to 
make  hla  damages  as  small  as  be  ooold." 

The  rule  here  stated  was  laid  down  in  Ltmu 
V.  BrieB.(h.m  N.  Y.  490.  in  this  language: 
"When  one  receives  an  injury  throu^  toe 
carelessness  of  another,  he  is  bound  to  use  or- 
dinary care  to  cure  and  restore  himself.  He 
cannot  recklessly  enhance  his  injurr,  and 
charge  It  to  another.  If  his  arm  be  bn^eOf 
he  cannot  omit  to  have  It  set,  and  <diaine  the 
loss  of  tbe  arm  to  tbe  wrong-doer.  He  is  not 
ot^Iged  to  employ  tbe  moat  skillful  surgeon 
that  can  be  found,  or  resmrt  to  the  greatest  ex- 
pense to  ward  off  the  ccmsequence  of  an  injury 
which  another  has  inflicted  upon  him.  He  u 
bound  to  act  in  good  faith,  and  to  resort  to 
such  means  and  adopt  such  methods  reason- 
ably within  his  reach  as  will  make  his  damage 
AS  small  as  he  can."  The  rule  was  reaffirmed 
in  Sauter  v.  Sew  York  O.AH.B.  S.  Cb.  MK.  Y. 
50,  and  must  be  regarded  as  a  settled  rule  of 
law  in  this  State. 

At  this  point  it  is  important  to  Inquire  wheth- 
er an  Issue,  that  tbe  plaintiff  bad  not  used  or- 
dinary care  to  care  himself,  had  acted  in  bad 
faith,  and  had  failed  to  resort  to  socfa  raeaBsas 
were  reasonably  within  his  reach,  was  raised 
on  trial.  It  is  not  alleged  In  the  answer  that 
the  plaintiff  was  negligent  In  respect  to  tlw 
means  used  to  effect  nis  cure,  or  that  his  at- 
tendants, professional  or  lay,  were  Incompetent, 
or  ne^igent;  and  such  an  Issvp  is  not  alluded 
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to  in  the  charge,  Dor  do  we  find  any  iiBce  of 
it  in  the  evidence,  unless  it  is  contained  in  that 
quoted  by  the  respondent's  counsel  for  the  pur- 
pose of  sustaining  this  ruling,  all  of  which  we 
will  now  quote. 

The  first  witness  sworn  lo  behalf  of  the 
plaintiff  was  his  father-in-law,  Jonathan  Allen, 
and  on  the  croes-examinatton  be  testified:  "Al- 
fred Center isaplace  of  from  800  to  1,000 Inbabi- 
tants.  Dr.  Shepard  is  one  of  the  practicing 
physicians  in  that  place.  The  country  about 
there  is  quite  thickly  settled,  for  a  lannlnK 
country;  farms  averaging  aboat  s  bundrm 
acres  to  the  farm.  Dr.  ilhepard's  practice  is 
confined  to  that  locality." 

0.  Some  time  after  this  injury,  did  you 
make  any  arrangement  for  Dr.  Segmn  to  visit 
Mr.  Aiberti  and  examine  him? 

A.  We  did;  yes,  sir. 

Q.  And  about  when  was  that? 

A.  JAn.  Alberti  can  explain  that  better  than 
I  can,  for  she  made  the  arrangement.  I  ihink 
it  was  the  last  of  November  or  first  of  Decem- 
ber,— some  time  along  then. 

Q.  Did  you  have  anything  to  do  with  mak- 
ing that  arrangement? 

A.  I  did.  I  requested  Dr.  Hubbard,  of 
HorDellsville,  who  was  one  of  the  ooDsulting 
physicians,  with  (be  advice  of  others,  to  send 
for  Dr.  Beguin. 

Q.  Did  you  do  that  because  you  understood 
Dr.  Segoin  was  skilled  in  that  class  of  cases? 

A.  We  did;  yes,  sir. 

Q.  And  was  thai  arrangement  made  for  an 
examination,  with  a  view  of  having  him  treat 
Ur.  Alberti? 

A.  Yes,  sir:  and  as  I  understand  it,  the  day 
was  set  for  him  to  come  up,  but  Mr.  Alberti 
got  so  bad  he  thought  he  could  not  stand  the 
examination,  and  Irequested  Dr.  Hubbard  to 
telegraph  Dr.  Seguin  to  wait  further  orders, 
and  he  did  not  go  then  at  all,  until  quite  re- 
cently. Dr.  Sh^rd  has  {been  the  attending 
physician.  Dr.  Crandall  has  been  one  of  the 
consulting  phydcians.  He  has  practiced  at 
Andover.  It  u  eight  miles  south  of  Alfred,  on 
the  Erie  Road.  It  is  a  place  of  about  1,000  In- 
habitants, it  may  be  more, — 1,300.  Dr.  Hub- 
bard we  have  called  once,  and  Dr.  Robinson 
oDce.  Those  were  single  visits.  The  treat- 
ment has  been  under  the  directiwi  of  Dr.  Shep- 
ard. 

Q.  Now  has  Ur.  Alberti,  at  any  Ume  since 
this  injury,  been  under  the  charge  of  anyone 
who  was  especially  skilled  In  this  class  of  cases? 

A.  Well,  no  more  so  than  these  men  I  have 

mentioned. 

Q.  Than  such  men  in  that  ordinary  practice 
would  be? 

A.  Tes,  sir:  I  don't  know  whaMhelr  skill  is. 

The  plaintlif  was  not  present  at  the  trial,  but 
bis  depositioD,  taken  March  26,  1886.  by  and 
pursuant  to  sections  872  and  878  of  the  Code 
of  Civil  Procedure,  was  read  in  his  behalf  at 
the  trial,  which  occurred  April  36,  1886. 
Among  other  statements,  the  aeposition  con- 
tained the  following:  "I  depend  on  my  earn- 
ings for  the  support  of  myself  and  wife."  The 
defendant  objected  to  the  reading  of  the  sen- 
tence quoted,  "as  incompetent  and  improper," 
but  the  objection  was  overruled,  an  exception 
taken,  ana  the  sentence  was  then  read. 
«L.  R.A. 


The  plaintiffs  wife  was  sworn  in  his  behalf 
(beingthe  sixth  witness),  and  was  asked: 

Q.  Has  Alberti  any  other  means  of  support 
than  what  he  earns? 

This  was  objected  to  by  the  defendant,  "  as 
incompetrat  and  improper,"  but  the  objection 
was  overruled,  and  exception  taken,  and  this 
answer  given: 

A.  No,  sir;  he  has  not.  Since  the  7th  of 
December  I  hare  been  working  what  I  could 
to  support  myself  and  him. 

Dr.  Mark  Shqmd,  plaintiirs  attending  phy- 
sician, was  sworn  in  bis  behalf,  sndtesbfied, 
among  other  things,  to  his  belief  tiiat  the 
plaintiff  was  incurable.  Upon  cross-examina- 
tion, he  testified: 

Q.  What  you  are  giving  here  is  simply  your 
opinion,  is  it  not,  in  answer  to  these  last  ques- 
tions? 

A.  To  these  last  questions,  my  opinion;  yes, 
sir. 

^.  And  that  opinion  Is  based  upon  yotir  ex- 
perience since  you  have  been  practicing,  in  part, 
18  it  not? 

A.  Well,  in  a  very  small  part;  yes. 

Q.  In  part  is  it  based  upon  what  you  had 
learned  in  regard  to  the  human  system  and  the 
various  diseases  before  you  cwnmenoed  to  prac- 
tice? 

A.  In  part;  yes. 

Q.  Is  it  based  upon  anything  except  those 

two? 

A.  Yea,  sir;  I  commenced  practicing  in  the 
spring  of  1878.  I  graduated  at  the  University 
of  the  City  of  New  York  in  the  spring  of  1878. 
I  immediately  commenced  my  practice  at  Al- 
fred and  Alfred  Center.  I  attended  this  uoi- 
versity  two  winter  courses.  During  the  time  I 
have  been  practicing  there,  I  have  not  had  un- 
der my  charge  another  case  like  this.  This  is 
the  first  case  of  Ibis  kind  ttiat  lias  come  under 
my  medical  observation.  When  I  came  lo  see 
Mr.  Alberti,  on  the  morning  of  the  25th  of 
July,  the  examination  revealed  to  me  some- 
thing I  had  not  observed  before  In  my  medical 
experience. 

Q.  And  it  has  in  its  various  stages— I  mean 
this  case — developed  those  things  which  you 
had  neverobservedorknown  of  in  your  medical 
experience  before? 

A.  Yes,  sir. 

Q.  Then,  in  your  trealmentoftbis  case,  there 
was  nothing  in  your  medical  experience  which 
guidedyoo,  was  there? 

A.  Yes,  sir;  there  was.  My  general  knowl- 
edge of  the  treatment  necessary  wiUi  troubles 
with  the  spinal  cord,  congestion  and  meningi- 
tis. 

Q.  Did  you  ever  have  a  case  of  meningitis? 

A.  Oh,  vea;  lots  of  them. 

Dr.  William  M.  Crandall.  the  phnician  who 
had  been  called  in  consultation  with  Dr.  Shep- 
ard, was  sworn  in  behalf  of  the  plaintiff,  and 
testified  that  in  his  opinion  it  was  very  doubt- 
ful whether  the  plaintiff  could  ever  recover. 
Upon  cross-examination  hetestifled:  "I  prac- 
tice medicine  at  Andover,  N.  Y.  This  is  seven 
miles  from  Alfred.  Andover  Is  a  place  of  not 
over  a  thousand  inhabitants.  There  is  a  coun- 
try district  around  thexe.  My  practice  has 
been  confined  mostly  to  that  locality.  I  have 
not  had  occasion,  in  my  medical  experience,  to 
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treat  a  case  like  tbis,  because  do  two  cases  are 
ezacUy  alike.  Have  bad  occasion  to  treat 
cases  of  meningitis,  cerebio-spinai  nieoingitis. 
I  believe  this  to  be  a  case  of  meniogitis;  tliat  is 
my  opiDioo  io  repard  to  it  I  have  seen  ottiers 
besides  myself  treat  cases  of  medingitis.  Have 
advised  them  with  reference  to  tbem.  Dr. 
Lewis,  who  was  aworo  here  as  a  witness  yes- 
terday, Dr.  Baker,  Dr.  Harmon, — well,  I  don't 
know,  I  should  be  bothered,  may  be,  to  think 
of  tbem  all.  Tbey  are'physiciansici  the  local- 
ity In  which  I  live.  I  don't  tiilnk  any  of  tbem 
ever  made  dlseasee  of  that  kind  a  specialty." 

Q.  Then,  have  you  ever  seen  the  treatment 
of  a  case  of  tbis  kind  or  of  this  class  by  some 
physician  who  made  a  specialty  of  diseases  of 
that  character? 

A.  No,  sir;  I  don't  know  as  I  can  say  I 
have. 

Smith  E]y,a  i>fay8ician  residing  at  Newbureb, 
made  an  examination  of  the  plaintiff  April  1 
or  3, 1886,  in  c»nnectlon  with  Drs.  Lewis,  Cran- 
dall  and  Shepard.  and  was  sworn  as  a  witness 
in  behalf  of  the  plaintiff.  He  teatlOed,  on  cross- 
examination:  "  I  don't  say  that  it  is  impossible 
that  he  should  recover.  Idon't  think  there  is 
any  doubt  but  that  there  was  no  lesion  of  the 
cord.  There  is  some  doubt  whether  the  mem- 
branes were  actuaOy  inflamed.  I  think  tlie 
symptoms  point  to  that." 

Q.  Who  is  the  best  qualified  to  express  an 
opinion  on  that  subject, — tbe  ones  who  have 
made  it  a  special  study  for  life? 

A.  Yes;  I  should  think  they  would. 

Q,  Is  Dr.  Seguin  recocrnized  as  a  standard 
authority  on  matters  of  that  kind  in  this  coun- 
try? 

A.  Yes;  he  is. 

Q.  And  you  think  he  would  be  well  qualified 
to  express  an  opinion  on  those  matters? 

A.  Yes,  of  course. 

Q.  You  have  heard  the  testirnooy  here  in 
regard  to  Alfred  Center,  and  you  saw  the  place 
there  yourself.  Isn't  It  a  fact  that,  in  ordinary 
country  practice,  in  a  case  of  tbis  character, 
which  required  special  treatment,  the  ordinary 
method  is  to  put  him  under  the  hands  or  charge 
of  someone  who  has  special  knowledge  in  that 
direction? 

Objected  to  by  the  plaintiff  as  incompetent 
and  immaterial.  The  objection  wassustained, 
and  tbe  defendant  excepted. 

It  la  poBsiUe  to  infer  that  this  question  was 
asked  with  reference  to  raising  the  iraue  that 
tfie  plaintiff  bad  been  negligent  in  not  employ- 
ing a  physician  having  special  skill  and  expe- 
rience in  tbe  treatment  of  injuries  like  the 
plaintiff's,  but  this  question  was  eniluded  by 
the  court. 

We  have  now  quoted  all  tbe  evidence  referred 
to  \>y  tbe  respondent's  counsel  for  the  purpose 
of  sustaining  this  ruling,  and  we  think  it  very 
clearly  shows  that  no  such  issue  as  is  now 
sought  to  be  introduced  into  the  case  was  pre- 
sented on  the  trial.  All  of  this  evidence  was 
given  before  tlie  plaintiff  rested.  The  defend- 
ant called  four  physicians, — Drs.  Seguin,  Still- 
man,  Robinson  and  Nye.  The  first  three 
acquired  their  knowledge  of  the  plaintiff's 
condition  by  being  called  In  consultation  by 
him,  and  Dr.  Nye  gave  no  evidence  of  conse- 
quence. 

But  two  issues  were  contested  at  the  trial:  i 
6L.  R.A. 


(1)  Were  tbe  plaintiff's  injuries  caused  by  the 
actionable  negligence  of  tbe  defendant?  (3) 
tbe  extent  of  tbe  injuries  sustained,  and  the 
probable  duration  of  the  consequences  To 
this  second  issue  ail  of  the  medical  testimony 
was  directed,  and  none  of  it  tends  to  show  that 
the  plaintiff  was  negligent  in  the  means  adopt- 
ed for  his  cure,  or  that  such  a  position  was 
taken  by  the  defendant  at  the  trial;  and  it  seems 
to  us  plain  that  this  so-called  "  issue"  has  been 
raised  out  of  tbe  record  for  the  purpose  of 
avoiding  the  effect  of  the  ruling  discussed. 

The  judgment  should  be  reversed,  and  a  new 
trial  gnmted,  with  costs  to  abide  (he  event 

Potter,  J.,  concurs. 


Benjamin  W.  FRANKLIN,  Retpt, 

V. 

Mary  C.  BROWN,  Appt. 

(....N.Y.....) 

There  la  no  implied  ecrrenaat  in  tlie 
lease  for  a  ye»r  of  a  ftamlahed  lunue 

for  immediate  oooupatloD  at  a  resldmoB  against 
external  defec^ts  orlrlnstlnff  on  premises  of  s 

straoiter,  without  fault  of  tbe  lessor,  aucta  as 
noxious  odors  from  an  adjaoent  llverr  stable, 
and  unknown  to  the  lessor  when  he  entered  into 
tbeooQtiaot. 

(December  20, 1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  tbe  Superior  Court 
of  the  City  of  New  York  affirming  a  judgment 
entered  upon  the  report  of  a  referee  in  favor  of 
plaintiff  in  an  action  to  recover  rent  a]l^;ed 
to  be  due  under  a  certain  lease.  4^rmed. 

Statement  by  Vann,  J.: 

This  action  was  brought  to  recover  the  reut 
reserved  by  a  lease  of  a  furnished  dwelling- 
house.  The  answer  pleaded  a  counterclaim 
for  damages  alleged  to  have  been  sustained  by 
the  defendant  on  account  of  a  breach  of  an 
Implied  covenant  tliat  said  bouse  was  fit  for 
Immediate  and  permanent  occupation.  The 
referee  found  that  on  the  14th  of  September, 
1888,  the  parties  entered  into  a  wrilten  agree- 
meot  whereby  the  plaintiff  leased  to  tbe  de- 
fendant tbe  dwelling-house  known  as  "No.  6 
West  Seventeenth  Street,"  in  the  City  of  New 
York,  for  the  term  of  one  year,  at  the  annual 
rental  of  |3,100,  and  that  the  defendant  cov- 
enanted to  pay  said  sum  in  equal  monthly  pay- 
ments, commencing  on  the  1st  day  of  No%'em- 
ber  thereafter.  He  also  found  due  performance 
on  the  part  of  the  plaintiff,  and  a  failure  to 
perform  on  the  part  of  the  defendant,  who 
omitted  to  pay  tlie  rent  which  became  due  for 
the  months  of  July,  August  and  September, 
1884,  the  Inst  three  months  of  the  term.  tJpMi 
the  request  of  the  defendant,  the  referee  furth^ 
found  that  said  house  was  leased  to  her  to  be 
used  as  a  private  residence  ;  that  the  furniture 
therein  was  a  large  and  important  element  in 
determining  the  amount  of  rent  to  be  paid; 
that,  during  the  time  covered  by  tbe  lease, 
noxious  gases,  and  strong,  unhealthy  and  dbt- 
agreeable  odors  "existed  n»N^aUy,  and  in 
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yexy  large  quantities,  throughout  said  fur- 
nisbed  dwelllDg-house,"  making  the  defeodaot 
sick,  and  reDderiog  the  house  unheaUhv  and 
unfit  for  human  habitation,  and  that  sbe  in- 
curred certain  expenses  as  the  immediate  and 
necessary  result  of  occupying  said  premises. 
The  referee,  however,  added  to  these  requests, 
as  found,  tbat  said  gases,  odors,  etc.,  did  not 
arise  In  or  from  any  part  of  said  house,  but 
that  tbey  came  from  the  adjoining  premises, 
which  were  used  for  a  livery  stable,  and  that 
neither  party  knew  of  their  existence  when  tbe 
lease  was  executed. 

Mr.  John  O.  Agar,  for  appellant: 
If  a  person  contracu,  for  a  consideratioa,  to 
let  another  use  a  furnished  dwelling-bouse  for 
a  period  short  enough  to  indicate  an  intention 
to  give  and  take  immediate  use,  and  for  the 
particular  purpose  of  dwelling  therein  as  a 
private  residence,  he  impliedly  warrants  tbe 
use  for  that  purpose  for  which  he  receives  the 
consideration  free  from  all  defects  and  incum- 
brances. 

1  Addison,  Cont.  298;  8mit/i  v.  MarrahU,  11 
Mees.  &  W.  5;  Sutton  v.  Temple,  12  Mees.  Sc. 
W.  60;  CampbeU  v.  Wenlock,  4  Fost.  &  F.  716; 
Wtimn  V.  M'neA  Haiton,  L.  R.  2  Exch.  DIt. 
886;  Bird  v.  Ch-exiille  (O!  B.  Dir.)  1  Cababe  A 
£1.  817;   QiUiooley  v.  Wellington,  4  N.  Y. 

m 

If  a  man  lets  out  household  furniture  for 
immediate  use  in  a  particular  manner  and 
place,  there  is  an  implied  warranty  on  his  part 
that  it  is  fit  for  use  and  free  from  all  defects 
inconsistent  with  tbe  reasonable  and  beneficial 
enjoyment  of  it,  and  when  by  tbe  contract  tbe 
use  u  limited  to  one  place  the  warranty  extends 
to  the  place  in  which  alone  the  chattel  or  fur- 
niture can  be  used. 

1  Addison,  Cont.  843,  844;  Harringion  v. 
Snyder,  3  Barb.  881;  Home  v.  Meakin,  115 
Mass.  880;  Fouiler  Lock,  L.  R.  7  C.  P.  280; 
Lytm  V.  MaU.  6  East,  428,  487;  Steei  v.  State 
Line  Steanuhip  Oo.h.n.3  App.  Cas.  n. 

A  man  who  lets  out  vessels  or  casks  for  hold- 
ing wine  or  oil,  and  furnishes  such  as  are  not 
in  good  condition,  shall  be  responsible  for  such 
damages  as  may  accrue.  He  is  held  to  war- 
rant the  use  for  which  he  takes  the  hire. 

Domat,  Lib.  1,  title  4,  S,  8;  Digest,  Lib. 
10,  title  2,  19,  g  1;  Pothier,  Louage,  No.  64. 
See  also  Stoiy,  Wlm.  g  883. 

Delo«  KeCnrdr    and  A.  H. 
Vandarpoel,  for  respondent: 

The  case  of  Smith  v.  Marrc^le,  11  Mees.  & 
W.  5,  is  understood  to  have  been  distinctly 
overruled  by  the  subsequent  cases  of  Sutton  v. 
TempU,  12  Mees.  &  W.  60;  Hart  v.  Windsor, 
Id.  68;  Franeia  v.  Ooekrdl,  L.  R.  5  Q.  B.  Ml; 
Ganon  t.  Qo^,  26  I^.  Ill;  ffomrd  t.  Doo- 
little,  8  Duer,  464;  Button  v.  Qerrisk,  9  Cush. 
89;  FoOer  v.  Peyter,  9  Cush.  243;  Royce  v. 
Qvggenheim,  106  Mass.  201;  Rdtoards  v.  New 
York  &  H.  R.  Co.  98  N.  T.  245;  Murray  v. 
Albertson,  11  Cent.  Rep.  584.  50  N.  J.  L.  167. 

Upon  tbe  letting  of  a  dwelling-house  there  is 
no  implied  warranty  of  its  fitness  for  the  pur- 
pose for  which  it  w'as  let 

Jaffe  V.  Harteau.  56  N.  T.  898;  Clevet  v. 
WilUntahby,  7  Hill,  83;  Mumford  v.  Brown,  6 
Cow.  475;  Wesflake  v.  DeOraw.  25  Wead.  669; 
Ghadwiek  v.  Woodiaard,  18  Abb.  N.  C.  441; 
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Coulton  V.  Whiting,  14  Abb.  N.  C.  60;  Sutphen 
V.  Seebass,  14  Abb.  N.  C.  68;  Edwards  v.  New 
York  A  U.  R.  Co.  aupra;  SimoM  v.  Seward,  82 
Jones  &  S.  406. 

Where  tbelandlord  has  created  no  nuisance 
himself,  and  none  arises  from  tbe  premises,  no 
liability  can  be  imposed  upon-  him  for  nui- 
sances created  elsewhere  by  others  over  whom 
he  has  no  control. 

Cohen  V.  Dupont,  1  Sandf.  366;  Royee  v. 
Guggenheim,  aupra;  Pendleton  v.  Dyett,  4 
Cow.  581;  Edieardt  v.  New  York  dt  H.  R.  Co. 
mtprn:  Wolf  v.  Kilpairick,  2  Cent.  Rep.  81, 
101  N.  Y.  148. 

The  only  implied  covenant  ia  for  quiet  and 
peaceable  enjoyment,  and  this  only  secures  the 
tenant  frdm  the  lawful  interruption  of  such 
enjoyment  by  persons  having  a  title  paramount 
to  that  of  bis  landlord,  or  an  interruption  by 
tbe  landlord,  or  those  claiming  under  him,  and 
not  by  a  stranger. 

Gilhodey  v.  Washington,  8  Sandf.  380,  4  N. 
Y.  217;  Tmonaend  v.  GiUey,  7  Abb.  Pr.  N.  S. 
59;  OgilvU  v.  Hull,  5  Hill,  52;  Edgerton  v. 
Page,  20  N.  Y.  281;  Wood,  Land,  and  Ten. 
801-^;  Mortimer  v.  Bruner,  6  Bosw.  658. 

Vann,  J.,  delivered  the  opinion  of  the  court: 
It  is  not  claimed  that  any  deceit  was  practiced 
or  false  representations  made  by  tbe  plaintiff  as 
to  tbe  condition  of  the  bouse  in  (Question,  or  its 
fitness  for  tbe  purpose  for  which  it  was  let. 
The  defendant  thoroughly  examined  the  prem- 
ises before  sbe  signed  the  lease,  and  she  neither 
ceased  to  occupy  nor  attempted  to  rescind  until 
the  last  quarter  of  the  term.  Neither  party 
knew  of  the  existence  of  the  offendve  odors 
when  tbe  contract  was  made.  They  were  not 
caused  by  tbe  landlord,  and  did  not  originate 
upon  his  premises,  but  came  from  an  adjoining 
tenement.  The  lease  contained  no  covenant  to 
repair,  or  to  keep  in  repair,  and  no  express 
coveoant  tbM  tbe  house  was  fit  tolive  in.  The 
defendant,  howe'rer,  contends  that,  as  the  de- 
mise was  of  a  furnldied  house  for  immediate 
use  as  a  residence,  there  was  an  implied  cxrr- 
enant  tbat  it  was  reasonably  fit  for  habitation. 
It  is  not  open  to  discussion.  In  this  State,  tbat 
a  lease  of  real  property  only  contains  do  im- 
plied covenant  of  this  character,  and  that,  in 
the  absence  of  an  express  covenant,  unless  there 
has  been  fraud,  deceit  or  wrong-doing  on  tbe 
part  of  the  landlord,  the  tenant  is  without  rem- 
edy, even  if  tbe  demised  premises  are  unfit  ffir 
occupation.  Witty  v.  Mattheim,  53  N.  Y.  618; 
Jaffe  V.  Harteau.  56  N.  Y.  398;  Edward)  v. 
New  York  A  H.  R.  Co.  98  N.  Y.  246;  Clevea  v. 
WiUouahby,  7  Hill,  88;  Mumford  v.  Brown,  6 
Cow.  475;  We$tlake  v.  Be  Oraw,  25  Wend.  669; 
Taylor,  Land,  and  Ten.  8th  ed.  g  888;  Wood, 
Land,  and  Tm.  ^  879. 

But  it  is  argued  that  the  letting  of  household 
goods  for  immediate  use  raises  an  implied  war- 
ranty that  tbey  are  reasonably  fit  for  the  pur- 
pose, and  tbat,  when  the  le'tting  includes  s 
house  furnished  with  such  goods,  the  warranty 
exteods  lo  the  place  wherethey  are  to  be  used. 
This  position  is  supported  by  the  noted  English 
case  of  Smith  v.  MarraHe,  11  Mees.  &  w.  6, 
which  holds  tbat,  wheu  a  furnished  house  is  let 
for  temporary  residence  at  a  wateriae  place, 
there  is  an  implied  condition  tbat  it  is  in  a  fit 
state  to  be  habited,  and  tbat  tbe4enant  is  anti- 
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tied  to  quit  upon  discovering  tbat  it  is  greatly 
iofeeted  with  bugs.  Tbis  case  bas  b^n  fre- 
quently discussed,  and  occasionally  criticised. 
It  was  decided  in  1843,  yet  during  that  year  it 
was  distinguished  and  questioned  by  two  later 
decisions  of  the  same  court.  Sutton  v.  Temple, 
18  Mees.  &  W.  52;  B<wt  v.  Windtor.  Id.  68. 

It  was  approved  and  followed  in  1877 
Wilaon  t.  /'VncA  Hatton,  h.  R.  2  Exch.  Div. 
336,  in  which,  however,  there  was  an  important 
fact  tbat  did  not  appear  in  the  earlier  case,  as 
before  tbe  lease  was  signed  there  was  a  repre- 
sentation made  in  behalf  of  the  landlord  tbat 
she  believed  "the  drainage  to  be  in  perfect 
order."  whereas  it  was  In  fact  defective,  and  tbe 
contract  was  [ntmiptly  rescinded  on  this  ac- 
count. The  principle  tbat  there  is  an  implied 
condition  or  covenant  in  a  lease  that  tbe  prop- 
erty is  reasonably  fit  for  tbe  purpose  for  which 
it  was  let,  as  laid  down  in  omith  v.  Marrable, 
has  been  frequently  questioned  by  the  courts  of 
this  country,  and  has  never  been  adopted  as  the 
law  of  tbis  State.  Btbearda  v.  New  York  <£  H. 
R.  Co.  98  N.  Y.  248;  Boaard  t.  DoeiittU.  8 
Duer,  475;  Carton  v.  Qodley,  36  Pa.  117;  Jhit- 
ton  V.  Uerritk,  9  Cusb.  89;  Chadtnek  v.  Wood- 
ward, 13  Abb.  N.  C.  441;  Cenclson  v.  Whiting, 
14  Abb.  N.  C.  60;  Sutphen  v.  Seebag«,  Id.  67; 
MeeH  v.  Bomrman,  I  Daly,  99. 

We  have  been  referred  to  no  decision  of  this 
court  involving  the  application  of  tbat  priociple 
to  the  lease  of  a  ready-furnished  house,  and  it 
is  not  necessary  to  now  pass  upon  the  question, 
because  the  case  under  consideration  differs 
from  tbe  English  cases  above  mentioned  in  two 
significant  particulars:  (1)  It  involves  a  lease  for 
tbe  ordinary  period  of  one  year,  instead  of  a 
few  weeks  or  months  during  tbe  fashionable 
season.  (8)  The  cause  of  complaint  did  not  orig- 
inate upon  the  leased  premises,  was  not  under 
the  ccmtrol  of  the  lessor,  and  was  not  owing  to 
his  wron^ul  act  or  default.  It  was  simply  a 
nuisance  arising  in  the  neighborhood,  but 
neither  caused  nor  increased  by  the  house  in 
question.  Hence  we  are  not  called  upon  in  tbis 
case  to  decide  whether  a  lease  of  a  furnished 
dwelling  contains  an  implied  covenant  against 
inherent  defects  either  In  tbe  bouse  or  in  tbe 
furniture  therein,  but  simply  whether  the  lease 
under  discussion  contains  au  implied  covenant 
against  external  defects,  which  originated  upon 
toe  premises  of  a  stranger,  and  were  unknown 
to  tbe  lessor  when  be  entered  into  the  contract. 

It  is  uniformly  held  in  this  State  that  the 
lessee  of  real  property  must  run  the  risk  of  its 
condition,  unless  ne  has  an  express  agreement 
on  the  part  of  the  lessor  covering  that  subject. 
As  was  i^d  by  the  learned  general  term  when 
deciding  this  case:  "Tbe  tenant  hires  at  bis 
peril,  and  a  rule  similar  to  tliat  of  caveat  emptor 
applies,  and  throws  on  tbe  lessee  the  responai- 
buity  of  examining  as  to  the  existence  of  defects 
in  tbe  premises,  and  of  providing  against  their 
ill  effects."   21  Jones  &  S.  479. 

In  Clepes  v.  Willoughby,  1  Hill,  83,  86.  Mr. 
Jvatiee  Beardsley,  speaking  for  the  court,  said: 
"  The  defendant  offered  to  show  that  the  house 
was  altogether  unfit  for  occupation,  and  wholly 
untenantable.  The  principle  on  which  this 
offer  was  made,  however,  cannot,  I  think,  be 
maintained.  There  Is  no  such  implied  war- 
ranty on  the  part  of  tbe  lessor  of  a  dwelling- 
house  as  the  offer  assunwE.   It  is  quite  unnec- 
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essarv  to  look  at  the  common-law  doctrine  as  Iw 
implied  covenants  and  warranties,  or  to  its 
modification  by  statute.   8  Rev.  Stat.  594. 

"That  doctrine  basa  very  limited  application, 
for  any  purpose,  to  a  lease  for  years,  and  in 
every  case  has  reference  to  the  title,  and  not  to 
the  quality  or  coDdition.  of  tbe  property.  Tbe 
maxim  caveat  emptor  applies  to  tiie  transfer  of 
all  property,  real,  personal  and  mixed,  and  the 
purchaser  generally  takes  tbe  risk  of  its  quality 
and  condition,  unless  be  protects  himself  by  an 
express  agreement  on  the  subject." 

In  O'Brien  v.  CaptMl,  59  Barb.  504,  the  court 
declared  tbat,  "  as  between  landlord  and  tenant, 
.  .  .  when  there  ts  no  fraud  or  false  represen- 
tations or  deceit,  and  in  the  absence  of  an  ex- 
press warranty  or  covenant  to  repair,  there  h 
no  implied  covenant  tbat  tbe  demised  premises 
are  suitable  or  fit  fo,r  occupation,  or  for  the 
particular  use  which  the  tenant  intends  to  make 
of  them,  or  tbat  they  are  in  a  safe  ocmditlon  for 
use." 

In  EdKorda  t.  29ew  Terk  AS.  R.  Oo.9A'S. 
Y.  840,  it  was  said  In  behalf  of  this  court:  "  If 
a  landlord  lets  premises,  and  agrees  to  keep 
them  in  repair,  and  he  fails  to  do  so,  in  conse- 
quence of  which  anyone  lawfully  upon  tbe 
premises  suffers  injury,  he  is  responsible  for  his 
own  negligence  to  the  party  injured.  ...  If 
he  creates  a  nuisance  upon  his  premises,  and 
then  demises  them,  he  remains  liable  for  the 
consequences  of  tbe  nuisance,  as  Uie  creator 
thereof.  .  .  .  But  where  tbe  landlord  has  cre- 
ated no  nuisance,  and  is  guilty  of  no  willful 
wrong  or  fraud  or  culpable  neglieence,  no  case 
can  be  found  imposing  any  liability  upon  him 
for  any  injury  suffered  by  any  person  occupy- 
ing or  going  upon  the  premises  during  the  term 
of  the  demise,  and  there  is  no  dtsUnctiou  stated 
in  any  authority  between  cafles  of  a  demise  of 
dwelling-houses  and  of  buildings  to  be  used  for 
public  purposes.  Tbe  responsibility  of  the 
landlord  is  the  same  in  all  cases.  If  guil^  of 
negligence  or  other  delictum  which  leads  di- 
rectly to  (he  accident  and  wrong  complained  of, 
he  Is  liable;  if  not  so  gnilty,  no  liability  attaches 
to  him." 

These  quotations  illustrate  the  strictness  with 
which  tbe  courts  have  refused  to  iiftpty  cot- 
enants  on  the  part  of  the  lessor  as  to  conaitions 
under  his  control.  What  sound  reason,  then, 
is  there  for  claiming  that  the  law  will  imply  a 
covenant  as  to  conditions  not  under  bis  control, 
and  with  reference  to  which  neither  lessor  nor 
lessee  can  reasonably  be  supposed  to  have  con- 
tracted, as  they  knew  nothing  about  tiiem? 
The  fact  that  personal  property  was  In  part  the 
subject  of  the  lease  can  have  no  bearing  upmi 
this  question,  because  neither  the  furniture,  nor 
tbe  place  provided  for  its  use,  was  tbe  cause  of 
tbe  unpleasant  odors.  They  were  sotapaitof 
the  leased  pr^>erty,  either  real  wpenonal,  bat 
were  independent  of  It  In  origin,  and  acctdenta) 
in  their  effect.  If  smoke  from  a  neighboring 
manufactory  bad  blown  through  the  windows, 
or  gas  bad  escaped  from  a  leaky  main  in  (be 
Rtrcet  and  entered  the  bouse,  could  the  lessee 
have  abandoned  the  premises,  or  have  called 
upon  tbe  les»»or  to  respond  in  damagesT  If  any 
nuisance  bad  existed  in  the  vicinity  without  the 
landlord's  agency  or  knowledge,  but  which 
materially  lenened  the  value  of  the  lease,  ntxni 
whom  would  the  loss  ftdlf  j^-Theaa  aoestiODa 
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suggest  the  danger  of  departing  from  the  estab- 
lished rale  as  to  implied  covenants  with  refer- 
ence to  the  condition  of  leased  real  property, 
simply  because  personal  property  is  ioclnded  in 
the  lease.  The  furniture  was  not  the  basfs  of 
the  contract,  but  a  mere  incident,  and  In  law  the 
rent  is  deemed  to  issue  out  of  the  realty.  1 
Wood.  Land,  and  Ten.  2d  ed.  128;  Newman  v. 
Anderton,  aBos.  &  P.  N.  R.  224;  £hnotfa  Vase, 
2  Dver,  2124,  note. 

llie  difficulty  is  still  more  serious  when  the 
effort  is  made  to  extend  the  contract  of  the 


lessor,  by  implication  only,  to  causes  having 
only  an  accidental  connection  with  the  property 
leased,  whether  real  or  peraonal.  We  do  not 
think  that  there  was  any  covenant  in  the  lease 
in  question,  implied  either  by  common  law  or 
from  the  acts  or  relations  of  the  parties,  that 
extended  to  the  grievance  of  which  the  defend- 
ant  complains. 

The  judgment  ^unUd  therefore  be  affrmtd.  with 
eottM. 

All  concur. 


RHODE  ISLAND  SUPREME  COURT. 


Be  the  BALLOT  ACT. 
(  ..-H.L....) 

The  provialaB  of  the  Ballot  Aet  (Pub. 
Laws,  obap.  T81,  •  8),  whk9h  requires  ballots  to 

contain  the  names,  etc.,  of  all  oaadldates  In  Dom- 
ination tor  an^  offices  spedfled  In  the  ballot,  Is 
not  In  conflict  with  tbe  oonatitutloDal  require- 
ment! tbat  ballots  tta  general  officers  shall  be  re- 
turned to  the  Secretary  of  State  f  ornfeke^>hiff, 
while  ballots  for  other  offlcers  must  be  returned 
to  other  pereons.  since  tho  names  of  candidates 
tor  general  offices  may  be  printed  on  ballots  dis- 
ttnot  from  those  for  local  offloers.  or  if  printed  on 
the  same  ballot  it  may  he  separated  Into  two 
pteoee  and  each  part  returned  to  tho  required 
custodians. 

(January  S,  ISBDi) 

ON  submission  by  tbe  Goromorof  a  question 
for  the  opinion  of  the  court. 
Pub;  Laws,  R.  I.  chap.  731,  "The  Ballot 
Act"  of  March  89,  1889,  ^  6,  provides: 

"Sec.  6.  Every  ballot  printed  in  accordance 
with  the  provisions  of  this  Act  shall  contain 
the  names,  residences,  together  with  the  street 
and  number,  if  any,  ancftlie  party  or  political 
designation  of  all  candidates  whose  nomina- 
tions for  any  ofHces  specified  in  the  baUot  have 
been  duly  made  and  not  withdrawn  in  accord- 
ance herewith,  and  shall  contain  no  other 
names;  except  that  in  the  case  of  electors  of 

g resident  and  vice-president  of  the  United 
tates  tbe  names  of  the  candidates  for  presi- 
dent and  vice-president  may  be  added  to  the 
party  or  political  designation.  The  names  of 
candidates  for  each  office  shall  be  arranged  un- 
der the  designation  of  the  office  In  alphabetical 
order,  accoraing  to  surnames,  except  that  the 
names  of  candidates  for  the  offices  of  electors 
of  president  and  vice-president  shall  be  ar- 
ranged in  groups  as  presented  in  the  several 
certtflcales  of  nomination  or  nomination  pa- 
pers. There  shall  be  left  at  the  end  of  tbe  fist 
of  candidates  for  each  different  office  as  many 
blank  spaces  as  there  are  persons  to  be  elecled 
to  such  office,  in  which  the  voter  may  insert  the 
name  of  any  person  not  printed  on  the  ballot, 
for  whom  he  desires  to  vote  as  candidate  for 
such  office.  Whenever  the  approval  of  a  con- 
stitutional amendment  or  other  question  is  sub- 
mitted to  the  vote  of  the  people,  such  questions 
shall  be  printed  upon  the  ballot  after  we  list  of 
candidates.  The  ballots  shall  be  so  printed  as 
6  L.  R.  A. 


to  give  each  voter  a  clear  opportunity  to  desig- 
nate by  a  cross  mark  [X]  in  a  sufficient  margin 
at  the  right  of  tbe  name  of  each  candidate,  liis 
choice  of  candidates  and  bis  answer  to  the  ques- 
tion submitted,  and  on  tbe  ballot  may  be  print- 
ed suoh  words  as  will  aid  the  voter  to  do  this, 
as  'Vote  for  one,'  'Vote  for  three,'  'Yes,'  'No,' 
and  tbe  like.  Before  distribution  tbe  ballots 
shall  be  folded  so  that  no  printing  shall  appear 
except  the  indorsement,  which  shall  be  printed 
on  tbe  back  and  outside  '  Official  Ballot  for,' 
followed  by  the  designation  of  the  polling 
place  for  which  the  baflot  is  prepared,  the  date 
of  the  election,  and  a  fac-simile  of  the  signature 
of  tbe  Secretary  of  State  who  has  caused  the 
ballots  to  t>e  so  printed  and  folded." 

Tbe  Constitution  of  the  State  of  Rhode  Is- 
land, art.  8.  e§  2,  8,  5.  6,  provides: 

"  Sec.  2.  The  voling  for  governor,  lieuten- 
ant-governor, secretary  of  state,  attorney-gen- 
eral, general  treasurer  and  reivesentatiTe  to 
Congress  shall  be  by  ballot;  senators  and  rep- 
resentatives to  the  General  AjBsembly,  and  town 
or  city  officers,  shall  be  eboseo  by  ballot,  on 
demand  of  any  seven  persons  entitled  to  vote 
for  the  same;  and  in  all  cases  where  an  elec- 
tion is  made  by  ballot  or  paper  vote,  the  man- 
ner of  balloting  shall  be  the  same  as  is  now  re- 
quired in  voting  for  general  offlcers,  until 
otherwise  prescribed  by  law. 

"  Sec.  S.  The  names  of  thepersons  voted  for 
as  governor,  lieutenant-governor,  secretary  of 
state,  atlorney-general  and  general  treasurer 
shall  be  placed  upon  one  ticket;  and  all  votes 
for  these  officers  shall,  in  open  town  or  ward 
meetings,  be  sealed  up  by  ■  tbe  moderators 
and  town  clerks,  and  by  the  wardens  and 
ward  clerks,  who  shall  certify  the  same  and 
deliver  or  send  them  to  tbe  Secretary  of  State, 
whose  duty  it  shall  be  securely  to  keep  and  de- 
liver tbe  same  to  the  grand  committee,  after 
the  organization  of  the  two  Houses  at  the  an- 
nual  Hay  session;  and  it  shall  be  the  duty  of 
the  two  Houses  at  said  session,  after  their  or- 
ganization, upon  tbe  request  of  either  House, 
to  join  in  grand  committee,  for  the  pnrpose  of 
counting  and  declaring  s^  votes,  and  of  elect- 
ing other  offlcers." 

"  Sec  5.  The  tjallota  for  senators  and  repre- 
sentatives in  the  several  towns  shall,  in  each 
case,  after  the  polls  are  declared  to  be  closed, 
be  counted  by  the  moderator,  who  shall  an- 
nounce the  reanlt,  and  the  clerk  shall  give  cer- 
tificates to  tbe  persons  elected.  If.  in  any  case, 
there  be  no  election  the  polls  ma^^xrl^vKD^, 
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and  tbe  like  proceedings  shall  be  had  uotil  an 
election  shall  take  place;  proTided,  however, 
that  an  adjournment  or  aajournments  of  the 
election  may  be  made  to  a  time  not  exceeding 
seven  days  from  the  first  meeting. 

"Sec.  0.  In  the  Ci^of  Providence,  the  polls 
for  senator  and  representatives  Ebail  be  Kept 
open  during  tbe  whole  time  of  voting  for  the 
day,  and  the  votes  in  Uie  several  wards  shall 
be  sealed  up  at  the  close  of  tbe  meeting  by  tbe 
wardens  and  ward  clerks  in  open  wanl  meel- 
iog,  and  afterwards  delivered  to  tbe  city  clerk. 
Tbe  mayor  and  aldermen  shall  proceed  to 
oount  ami  votes  within  two  days  from  the  day 
of  election;  and  if  no  electiou  of  senator  and 
representatives,  or  if  an  election  of  only  a  por- 
tion of  the  representatives,  shall  have  taken 
place,  the  mayor  and  aldermen  shall  order  a 
new  election,  to  be  held  not  more  than  ten 
days  from  the  day  of  tbe  first  election;  and  so 
on  until  the  election  shall  be  completed.  Cer- 
tificates of  election  shall  be  funiiabed  by  tbe 
city  clerk  to  the  persona  chosen." 

Pub.  Stat.  R,  I.  chap.  10.  ^  19,  as  amend- 
ed by  Pub.  Laws  R.  L  chap.  629,  ^  2,  of  April 
19,  1887,  provides: 

"Sec.  li>.  In  cities  and  in  towns  which  are 
divided  into  districts  for  voting,  as  soon  as  the 
examination  and  counting  of  tbe  ballots  is  con- 
cluded, the  wardens  and  clerks  and  tbe  moder- 
ators and  district  clerks  shall  forthwith,  in  open : 
ward  or  district  meetings,  seal  up  all  the  bal- 
lots other  than  those  given  for  general  officers, 
with  a  certificate  of  tbe  number  of  ballots,  and 
for  what  oflBcers  they  have  been  given.  The 
package  containing  said  ballots  shall  be  de- 
Uvered  to  the  city  or  town  clerk  within  twelve 
hours  of  the  time  of  sealing  up,  and  shall  not 
upon  any  pretense  whatever  be  opened  or  re- 
counted "by  said  wardens  and  clerks,  or  moder- 
ators and  clerks,  or  by  either  of  them,  or  by 
any  other  person,  until  said  package  of  l»llota 
is  delivered  to  tbe  said  city  or  town  clerk. 
Said  wardens  and  ward  clerks  and  moderators' 
and  district  clerks  shall,  as  soon  as  said  bal- 
lots, including  those  given  for  general  officers, 
are  counted,  make  a  record  In  a  book  to  be 
provided  by  the  Secrelaiy  of  Stale  for  said 
purpose,  OT  the  number  oi  ballots  given  in  at 
said  election,  specifying  the  names  of  the  per- 
sons, for  what  offices  and  the  number  of  ballots 
given  in  for  each;  also  tbe  number  of  ballots 
east  for  or  against  any  proposition  of  amend- 
ment to  the  Constitution  of  the  State,  or  upon 
any  other  proposition  or  subject  whatever,  and 
shall  respectively  sign  such  record.  Said  book 
shall  be  depositeti  with  the  town  or  ci^  clerk 
with  tbe  ballots,  and,  in  case  of  the  loss  or  de- 
struction of  said  ballots,  shall  be  evidence  of 
the  matters  therein  contained.  Any  person 
who  shall  willfully  violate  any  of  tbe  provis- 
ionsof  thissection  shall  be  fined  not  more  than 
$1,000,  or  be  imprisoned  not  more  than  three 
years,  either  or  both." 

Under  art.  10,  8.  of  the  Constitution  of  the 
State,  which  provides  that  "  Tbe  Judges  of  the 
supreme  court  .  .  .  shall  .  .  .  give  their 
written  opinions  upon  any  question  of  law 
whenever  requested  ^  the  governor,  or  by 
either  House  of  the  Oienenil  Assembly, "  ttie 
governor  addressed  the  following  communlca- 
tioD  to  the  Judges  of  the  court: 
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State  of  Rhode  Island, 
Executive  Department, 
Providence,  Jan.  20, 1890. 
To  the  Honorable,  the  Justices  of  the  Supreme 
Court  of  tbe  State  of  Rhode  Island: 
OenUemen,— In  accordance  with  the  provis- 
ions of  ^  3,  art.  10,  "of  the  judicial  poirer" 
of  the  Constitution  of  tiie  State,  I  respectfully 
request  an  opinion  upon  the  following  ques- 
tion of  law: 

Is  section  6  of  chapter  781  of  the  Public 
Laws  in  conflict  with  sections  3  and  It  of  article 
8  of  the  Constitution,  "Of  Elections,"  or  in  con- 
flict with  any  other  article  or  section  of  the 
Constitution  of  Uie  Stater 

Very  reqiectfully  submitted, 

Herbert  W.  JmM,  Ckivemor,  etc 

Per  Curiajnt 

To  His  Excellency,  Herbert  W.  Ladd,  Gov- 
ernor of  Uie  State  of  Rhode  Island  and  Prov- 
idoice  Plantations: 

We  have  received  from  Your  Ezcelleni^  a 
communication  requesting  our  opinion  upon 

the  following  question: 

'  Is  section  6  of  chapter  731  of  the  Public 
Laws  in  conflict  with  sections  2  and  3  of  arti- 
cle 8  of  the  Constitution,' Of  Elections,' or  in 
conflict  with  any  other  article  or  section  of  the 
CoDstituticm  of  tbe  State?  " 

In  response  to  this  inquiry  our  opinion  is  that 
chapter  781  of  the  Public  Laws  u  not  in  con- 
flict with  sections  2  and  8  of  article  8  of  the 
Constitution  of  the  State. 

From  the  reference  to  these  sections,  we  as- 
sume that  tbe  supposed  difflcultv  relates  to  re- 
turning the  votes  cast  to  diderent  officers. 
Section  8  requires  that  the  names  of  persons 
voted  for  as  general  state  officers  shall  be  placed 
upon  one  ti&et;  that  such  votes  shall  be  sealed 
up  in  open  town  meeting  and  be  sent  to  tbe 
Secretary  of  State,  to  be  counted  at  the  ensuing 
May  Session  of  the  General  Assembly.  Sec- 
tion 5  of  article  8  requires  that  ballots  for  sen- 
ators and  representatives  shall  be  counted  in 
mten  town  meeting  and  the  result  declared. 
Section  S  of  the  same  article,  and  chapter  10, 
^  19,  amended  by  Pub.  Laws  R.  I.  chap.  629, 
^2,  of  April  19,  1887,  of  tbe  Public  Statutes, 
requires  ballots  for  other  than  general  officers 
to  be  returned  to  the  city  or  town  clerks,  to  be 
counted  by  the  mayor  and  board  of  aldermen 
or  town  council,  as  (he  case  may  be.  From  the 
language  of  section  6,  chapter  7S1,  of  the  Pub- 
lic Laws,  it  may  be  inferred  that  the  Act  con- 
templates one  ballot  only;  and  that  such  ballot 
as  a  whole,  because  it  contains  tbe  names  of 
persons  voted  for  as  general  officers,  must  be 
sent  to  tbe  Secretary  of  State,  pursuant  to  said 
section  8  of  article  8,  thus  preventing  compli- 
ance with  sections  5  and  6  of  tbe  same  article, 
and  with  the  law  in  regard  to  districted  towns, 

We  do  not  think  such  an  inference  is  neces 
sary;  on  the  contrary,  chapter  781  clearly  im- 
plies that  such  course  is  not  to  be  taken.  '  Sec- 
tion 13  requires  the  supervisors  of  elections  to 
make  returns  by  joint  or  separate  report  to  the 
returning  board  or  boards  to  whom  said  ballots 
are  by  law  now  required  to  be  returned.  The 
intention  evidently  is  that  the  ballots,  with  the 
report  of  the  supervisots,  shall  go  to  the  offi- 
cers who  are  designated  I7  the  bw  to  count 
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them;  that  is,  ballots  for  general  officers  to  the 
Secretary  of  State  and  ballots  for  other  officers 
to  the  mayor  and  board  of  Bldermea  or  to  the 
town  couDcC 

If  oDe  ballot  is  used  then  the  partcontaiuing 
the  names  of  general  officers  would  have  to  be 
detached  from  the  other  part  and  each  part  sent 
to  the  proper  officer. 

We  see  nothing  in  the  law  forbidding  this, 
and  we  do  not  see  how  the  supervisors  can  ful- 
fill the  duties  imposed  upcm  them  without  doing 
tiiis  unless  separate  ballots  should  be  used  for 
the  two  classes.  We  do  not  see  that  this  lat- 
ter course  would  necessarily  conflict  with  the 


statute,  although  the  implication  in  section  18 
and  elsewhere  is  that  one  ballot  will  be  used. 

The  sections  of  the  Constitution,  referred  to 
in  the  questioo  of  Your  Excellency,  simply  re- 
quire the  votes  for  seneral  officers  to  be  by 
ballot  upon  one  ticket  and  returned  to  the  Sec- 
retary of  Slate. 

In  either  of  the  ways  aforesaid  these  require- 
ments can  be  corniced  with. 

Thomas  Durfee, 
Charles  Matteson, 
John  H.  Stiness, 
P.  E.  Tillinehast, 
George  A.  Wilbur. 


TmaiNIA  SUPREME  COUBT  OF  APPEALS. 


Eliza  Agnes  WARWICK,  Appt., 

e, 

Phoebe  C.  WARWICK  et  al.,  by  Richard  L. 
Poore,  Guardian,  etc. 

{...-Va.....) 

A.  will  In  testator's  own  handwriting, 

which  has  no  el^ature  at  the  end,  and  In  which 
testator's  name  appears  only  at  the  b^r^nlng,  al- 
tbouffb  such  name  1b  Indorsed,  together  with  the 
words  "My  Will,"  on  the  outside  of  a  sealed  en- 
velope wblob  iQolosee  It,  Is  not  sufficiently  signed 
under  the  Code.  1 2G14,  requiring  a  will  to  be  signed 
**ln  such  manner  as  to  make  It  manifest  that  the 
name  is  Intended  as  bis  signature." 

(January  SO,  1890.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Henrico  County  in  favor 
of  complalDants  In  a  suit  to  set  aside  the  pro- 
bate of  a  paper  alleged  to  be  the  last  will  and 
testament  of  Abraham  Warwick,  Jr..  deceased. 
Affirmed. 

"The  facts  are  fully  stated  in  the  opinion. 

Ateaars.  J.  R.  Tucker,  Jr.,  and  John  H. 
Injvrajn,  for  appellant: 

It  is  immatenaJ  where  the  name  to  a  will  is 
signed,  if  it  appear  from  the  face  of  the  papers 
in  the  cause  that  the  paper  offered  for  probate 
was  intended  by  the  testator  to  be  his  will.  The 
signature  at  the  beginning  is  sufficient  signing, 


Niynt.— Holographic  loiU. 

A.  bolocTapblo  will  is  an  iDStrument  entirely  In 
the  handwriting  of  the  teatatcw,  Cal.  Civ.  Code, 
f  1877;  Estate  of  Rand,  61  CaU  4B8;  Johnson's  Estate, 
Myrtok  Prob.  (Cal.)  6;  La.  CSV.  Code,  ait.  1881;  WU- 
bourn  t.  Shell,  GO  Hiss.  206;  Anderson.  L.  Diet.  &12; 
Sohouler.  Wills,  7. 

Generally  speaUnff  they  require  no  attestation. 
iMd.,-  S  Jarman.  Wills.  787,  note;  Beagan  v.  Stanley, 
11  Lea,  316. 

Where  a  teetatrlx  executed  a  will  entirely  in  hor 
own  handwriting.  c»ntalninga  bequest  to  the  exec- 
utor of  certain  pezsonol  property,  and  requesting 
htm  to  dispose  cHT  the  same  *in  the  manner  speoifled 
in  my  letter  of  this  date; "  and  after  the  execution 
of  the  will  the  tescatrlx  dictated  a  letter  to  the  ex- 
ecutor, which  was  in  the  handwriting  of  the  latter, 
but  signed  by  the  testatrix,  dlsposiag  of  tbe  prop- 
erCy.—tbe  will  was  properly  admitted  to  probate  as 
an  bolographlo  will,  and  the  letter  was  properly  ex- 
cluded. Re  Shillaber,  74  Cal.  144. 

Some  Codes  require  it  to  be  entirely  written,  dated 
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when  ratified  and  confirmed  by  otber  evidence 
on  the  face  of  the  papers, 

Sanmjf  t.  Bamaeg,  18  Oratt.  664;  Aoy  v.  Bog, 
IQ  Gratt.  419. 

The  revisers  of  the  Code,  in  recommending 
this  Statute,  disavowed  any  purpose  of  requir- 
ing holographic  wills  to  be  signed  at  the  end  or 
bottom. 

Code  1887,  g  2514.  See  note  to  Report  of 
Revisers,  p.  6S4. 

The  paper  on  which  the  body  of  the  will  of 
Abraham  Warwick,  Jr.,  is  written,  and  the 
sealed  envelope  containing  the  paper,  will  be 
treated  in  law  as  res  integra,  one  whole  and  in- 
divisible transaction. 

3  Lomax,  Dig.  2d  ed.  p.  87;  Wikofg  App. 
15  Pa.  281. 

Mettn.  Richard  E.  Pegrram  and  Cbaa> 
S.  Strinsfellowi  for  appellees: 

Under  the  Statute  the  identity  of  the  instru- 
meot  is  to  be  ascertained  and  its  finality  and 
authenticity  established  without  resort  to  ex- 
trinsic evidence. 

McBridc  v.  McBride,  28  Gratt.  488.  See  also 
Perkint  v.  Jones,  84  Va.  358. 

Lacy,  J. ,  delivered  the  opinion  of  tbe  court: 
This  is  an  appeal  from  a  decree  of  the  Circuit 

Court  of  Henrico  County,  rendered  on  the  12th 

day  of  Novemtwr.  1889, 
The  case  is  a  contest  concerning  the  alleged 


and  Bigued  by  the  testator's  own  band.  Johoson's 
Estate,  supra;  Qalnes  v.  Llzardl,  8  Woods,  77;  Uea- 
gan  V.  Stanley,  supra. 

Tbe  wlU  beoomes  legally  established  on  proof  of 
the  handwriting  of  testator,  Davis  v,  Williams,  87 
Miss.  M3;  KJrk  v.  State.  18  Smedes  ft  U.  406;  Outcher 
V.  Crutober,  11  Humph.  817. 

A  holograpblo  will  with  testator's  name  In  the 
body,  but  not  Bubacrlbed,  was  held  to  be  well  exe- 
cuted. Adams  V.  Field.  21  Vt  266. 

So  in  ViiKlula  (Boy  v.  Roy,  IB  Gratt.  418;  Bailey  v. 
Teaokle,  Wythe  (Va.)  8);  but  not  where  the  will  was 
Inoomplete.  Waller  v.  Waller,  1  Oratt.  461. 

In  l^nneesee  the  writing  must  oome  from  unsus- 
pected custody,  or  be  found  among  the  testator's 
papers,  in  order  to  be  valid  without  testator's  sig- 
nature. Tate  V.  Tate.  11  Humph.  466.  See  also  N. 
C  Code;  Toebbe  v.  WUHams,  80  Ky.  681. 

The  word  "witness,"  followed  bya  parson's  name 
and  addreM,  added  to  an  bolographlo  oodldl.  does 
not  show  an  intention  to  make  an  attested  oodlctL 
Be  Soher's  Estate,  78  Cal.  477. 
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will  of  Abraham  Warwick,  Jr.  Tbe  said  will 
was  Id  writiog,  written  wholly  in  tbe  hand- 
writiog  of  the  said  Abraham  Warwick,  Jr.,  be- 
gioning  with  tbe  words  '  'I.  Abraham  Warwick, 
Jr.,  of  Uie  OouQty  of  Henrico,  declare  this  to 
be  my  last  will  and  testameot,"  etc.,  but  did 
not  otherwise  contain  the  signature  or  the  name 
of  the  said  Abraham  Warwick,  Jr.,  and  was 
folded  and  inclosed  in  an  envelope  found  in  the 
desk  of  tbe  said  alleged  testator,  which  was 
sealed  with  mucilage,  and  on  tbe  back  of  the 
envelope  was  written,  also  in  tbe  handwriting 
of  the  Bald  Warwick,  tbe  following:  "My  Win 
— Abraham  Warwick,  Jr." 

It  is  admitted  that  the  said  Warwick  was  a 
man  of  sound  mind,  and  there  is  no  dispute 
concerning  the  construction  of  the  said  testa- 
mentary paper.  The  contest  was  upon  tbe 
question  as  to  the  due  execution  of  tbe  said  con- 
tested will. 

The  appellees,  two  of  the  next  of  kin  and 
beirs-at-law  and  distributees  of  the  said  Abra- 
ham Warwick,  Jr.,  deceased,  filed  their  bill  in 
the  said  Circuit  Court  of  Henrico,  claiming 
that  ttie  said  Warwick  died  intestate,  and  that 
tbe  said  testamentary  paper,  which  had  been 
probated  in  the  county  court,  was  not  tbe  will 
of  tbe  said  decedent,  Uie  same  not  having  been 
i^gned  by  the  suppmed  testator  (although  writ- 
tea  wbofty  in  his  handwriting)  in  auch  manner 
as  to  make  it  manifest  that  the  name  is  intend- 
ed as  a  sigoature. 

The  case  was  tried  in  tbe  said  circuit  court, 
and  tbe  said  will  pronounced  invalid,  for  tbe 
reason  that,  while  wholly  in  tbe  handwriting 
of  tbe  decedent,  it  was  not  signed  in  such  a 
manner  as  to  make  It  manifest  that  the  name 
was  Intended  as  a  Blgnature.  From  this  decree 
the  appellant  appealed.  The  sole  question  to 
be  considered  here  is  as  to  tbe  due  execution  of 
the  said  will  as  prescribed  by  law. 

Section  3514  of  tbe  Code  of  Virginia  pro- 
vides as  follows:  "No  will  shall  be  valid  unless 
It  be  in  writing  and  signed  by  the  testator,  or 
Inr  some  other  person,  in  hia  presence  and  hy 
his  direction.  In  such  manner  as  to  make  ft 
manifest  that  the  name  is  intended  as  his  sig- 
nature; and  moreover,  unless  it  be  wholly 
written  by  the  testator,  tbe  siguature  shall  be 
made,  or  the  will  acknowledged,  by  him  in  tbe 
presence  of  at  least  two  competent  witnesses 
present  at  the  same  time,  and  such  witnesses 
shall  subscribe  the  will  in  tbe  presence  of  the 
testator,  bnt  no  form  of  attestation  shall  be 
necessary." 

The  will  in  this  case  was  wholly  written  in 
the  handwriting  of  tbe  testator.  No  witnesses 
were  therefore  necessary,  and  none  have  sub- 
scribed the  paper  in  question.  So  that,  tbe  ca- 
pacity of  the  testator  being  conceded,  the  only 
Questran  is  as  to  whether  tbe  will  is  signed  in 
manner  required  by  law. 

We  have  seen  that  there  is  no  signature  ap- 
pended to  the  will,  nor  does  tbe  name  of  the 
testator  appear  to  tbe  will,  except  at  tbe  top, 
and  in  tbe  manner  stated,  tbe  will  commenc- 
ing: "I,  Abraham  Warwick,  Jr.,  of  tbe  Coun- 
ty  of  Henrico,  declare  this  to  be  my  last  will 
and  testament,"  etc 

It  Is  insisted  by  the  learned  counsel  for  the 
appellant  that,  the  name  appearing  thus  at  the 
top  of  the  will,  and  tbe  will  being  folded  land 
inclosed  in  an  envelope,  which  was  sealed  and 
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indoreed  "My  Will— Abraham  Warwick,  Jr. 
that  it  is  thus  made  manifest  that  the  signature 
was  intended  to  be  his  signature,  and  ihey,  at 
the  trial,  moved  the  court  to  instruct  the  jury 
"that  if  they  believe  from  tbe  evidence  that  the 

Ssper  writing  produced  before  them,  dated 
anuary  IS,  1888,  and  tbe  indorsement  on  the 
envelope,  and  tbe  signature  to  said  indorse- 
ment, are  wholly  in  tbe  handwriting  of  tbe  tes- 
tator, then  they  shall  find  that  the  said  paper 
writing,  and  the  indorsement  on  sitid  enveh^, 
and  the  signature  to  said  indorsement,  consti- 
tute the  mt  will  and  testament  of  Abraham 
Warwick,  Jr.,  if  the  jury  shall  believe  that  tbe 
said  Abraham  Warwick,  Jr.,  was,  at  tbe  time 
of  executing  the  said  writing,  of  sound  mind;" 
and  insisted,  in  support  of  these  instructions, 
that  the  signature  in  the  beginning  of  the  said 
will  was  a  sufficient  signing,  tbe  final  intention 
of  tbe  said  testator  that  this  paper  should  oper- 
ate as  hia  last  will  being  proved  by  tbe  facts 
that  it  was  Indosed  in  a  sealed  envelope  and  by 
tbe  ratifying  and  conflrmatory  words,  "My 
Will— Abraham  Warwick,  Jr.,  on  the  tmck  of 
said  envelope.  But  tbe  court  refused  tbe  said 
instruction,  and  gave  the  following:  "Tbe 
court  instructs  tbe  jury  that,  even  if  tbe^  be* 
lieve  from  the  evidence  that  the  paper  writing 

S reduced  before  them,  dated  the  18th  day  of 
snuary,  1888,  and  tbe  indorsement.  In  the 
words  'My  Will— Abraham  Warwick.  Jr..' 
upon  tbe  envelope  in  which  the  said  writing 
was  inclosed,  and  wholly  in  the  handwriting  of 
said  Abraham  Warwick,  Jr.,  deceased,  tliey 
must  nevertheless  flnd.tbat  the  said  paper  u 
not  of  itself,  nor  is  any  part  thereof,  tbe  true 
and  valid  last  will  and  testament  of  said  Abra- 
ham Warwick,  Jr.,  because  it  Is  an  unusual 
mode  of  signing  or  authenticating  a  will  as  a 
concluded  act  by  indorsing  the  name  of  a  per- 
son ezecutiufi  and  making  it  on  tbe  envelo|M  in 
which  it  is  inclosed,  and,  such  indorsement 
being  at  moat  equivocal,  it  does  not  appear  that 
the  said  Abraham  Warwick,  Jr.,  signed  bis 
name  in  the  body  of  the  paper  writing  afore- 
said, or  upon  tbe  envelope  in  which  said  writ- 
ing was  inclosed,  in  such  manner  as  to  make  it 
manifest  that  it  was  intended  as  a  signature,  as 
required  by  the  Statute  in  such  case  made  and 
provided.  Coder  this  instruction  of  the  court 
the  jury  found  against  tbe  will,  and  the  motion 
of  the  appellants  to  set  aside  tbe  verdict  was 
overruled  by  the  court. 

We  have  set  forth  above  tiie  Statute  of  this 
State  upon  this  subject,  but  several  statutes 
upon  this  subject  have  been  derived  from  the 
English  Statutes  of  39  Charles  IL,  chap.  8,  ^  5; 
7  Wm.  TV.;  1  Vict., chap.  96,  and  IB  and  18 
Vict.,  chap.  84. 

The  Statute  of  39  Charles  II..  chap.  8,  §  fi. 
did  not  prescribe  where  the  signature  should 
be  placed;  and  soon  after  the  enactment  of  the 
Statute  it  was  determined  in  the  case  of  Lemaifne 
V.  Stanley,  decided  in  tbe  Court  of  Common 
Pleas,  at  Easter  Term,  in  tbe  83d  year  of  Charles 
II.,  1682,  that  "a  will  written  wholly  by  the 
testator  himself,  but  not  signed  bv  him,  was 
good:  for,  being  written  by  himself,  and  his 
name  in  the  will,  it  is  a  snmcient  ngning  with- 
in the  Statute,  which  does  not  appcnnt  where 
the  will  shall  be  signed,  in  the  top,  bottom  or 
margin,  and  therefore  a  signing  in  any  part  is 
sufficient."   8  Lievinz,  1.     ^  . 
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Tbia  d«cifiioD,  says  Mr.  Minor,  was  often 
regretted,  but  never  directly  oTerruled.  until  it 
waa  done  by  statute  both  in  England  and  in 

Virginia. 

It  was  agreed  that  the  object  in  requiring 
the  testator's  signature  was  twofold:  (1)  to  con- 
nect him  with  the  paper,  and  (2)  to  afford  proof 
of  the  finality  or  completion  of  tbe  testamen- 
ta^  intent.  It  was  admitted  also  that  the  first 
object  was  Baiisfactonly  attained  by  tbe  testa- 
tor s  signature  occurring  anywhere  in  t  he  paper. 
But  it  was  insisted  that  the  second  object  was 
wholly  frustrated  by  allowing  the  signature  to 
be  anywhere  else  but  at  the  end,  and,  in  re- 
sponse to  tbe  suegestion  that  tbe  finality  of  tes- 
tamentary intent  was  proved  by  the  attestation 
of  tbe  subscribing  witnesses,  it  was  said  that 
the  Statute  designed  two  safeguards,  tbe  attes- 
tation of  tbe  witnesses  aod  the  sijtnature  also, 
and  that  tbe  courts  thwarted  the  design  of  tbe 
Legislature  when  they  disjKosed  wiui  either. 
8  BI.  Com.  376.  877.  and  nofe  9. 

Tbe  Vir^nia  courts,  like  those  of  England, 
acquiesced  reluctantly  in  Leniayne  t.  Stanley 
until  November,  1818,  when,  in  tbe  case  of 
Stlden  V.  Coalter,  2  Va.  653,  it  was  veir  grave- 
ly doubted  whether  tbe  doctrine  of  that  case 
was  applicable  in  a  wilt  written  wholly  in  tbe 
testator's  handwriting,  which,  by  our  Statute, 
does  not  need  to  be  attested  by  Bubscribing  wit- 
nesses at  all;  for  that  there  then  would  be  no 
proof  whatever,  on  tbe  face  of  the  will,  of  the 
finality  of  the  testamentary  intent.  And  after- 
wards, in  1845,  in  Walier  v.  WnUer,  I  Gratt.  454, 
that  doubt  as  to  holograph  wills  was  not  a  little 
strengthened,  although  the  court  still  admitted 
that  bi  an  attested  will  it  must  follow  Lemayne 
T.  Stanley. 

Then  in  1850  came  the  Statute  (taken  from 
7  Wm.  IV.,  and  1  Vict,  chap.  36,  15  and  16 
Vict.,  chap.  24)  requiring,  in  tbe  terms  above 
stated,  that  tbe  signature  should  be  affixed  iu  ' 
such  a  manner  as  to  make  it  manifest  that  the 
name  was  intended  as  a  signature.  Speaking 
of  this  Statute  of  July  1.  1860.  Jw^e  Lomax 
says:  "It  now  requires,  in  addition  to  what  was 
expressed  underueformerlaw.tbatltsballbe 
sij^ed  in  such  manner  as  to  make  it  manifest 
that  the  nameisinteuded  as  a  signature.  This 
expression  was  probably  inserted  in  approba- 
tion of  the  principle  that  was  decided  (but  in 
which  decision  it  may  seem  there  was  not  a 
unanimity  of  the  judges)  in  tbe  case  of  WaUer 
V.  Wa^,  and  to  settle,  as  far  as  general  ex- 
pression in  a  statute  can  settle  the  uiw  of  par- 
ticular eases,  the  doubts  and  difficulties  which 
are  presented  in  Selden  v.  Coalter,  and  which 
may  often  occur  in  cases  of  holograph  wills. 

'  'The  design  is  pn>bably  the  same,  in  efi'ect,  as 
that  which  tbe  English  Statute  (1  Vict.  chap. 
^>  §  0)  requires  when  it  says  that  it  shall  be 
signed  at  the  foot  or  end  thereof  the  testator, 
the  manifest  intention  of  the  signature,  wher- 
ever placed,  being  the  rule  of  the  Virginia  Stat- 
ute, the  siguing  at  the  foot  or  end  being  alone 
the  index  of  the  intention  as  the  rule  of  tbe 
English  Sutute."  Lomax,  Dig.  8,  70. 

In  tbe  case  of  Bamaey  v.  wtmtey,  13  Qratt. 
664,  this  Statute  of  July  1,  1850,  came  under 
review  in  this  court  in  the  case  of  a  will  like 
this,  lacking,  however,  the  indorsement  on  tbe 
envelope.  And  Jvdge  Daniel,  delivering  the 
opinion  of  tbia  court,  said:  "Whether,  in  the 
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effort  to  construe  the  words  in  question,  we 
look  alone  to  their  ordinary  import  and  the 
context,  or  seek  their  interpretation  in  the  state 
of  tbe  law  existing  at  the  time  when  the  Act 
was  passed,  and  shown  to  have  been  brought  to 
the  notice  of  the  Legislature,  and  in  tbe  <&ign 
which  we  thence  declare  to  have  been  contem- 
plated by  them.  I  think  there  is  no  serious  diffi- 
culty in  coming  to  tbe  conclusion  that  the  Act 
recognizes  no  will  as-  sufficiently  signed  unless 
it  affirmatively  appear  from  thepontioo  of  the 
signature,  as  at  the  foot  or  end,  or  from  other 
internal  evidence  equally  convincing,  that  the 
testator  designed  by  tbe  nae  of  the  ^gnature  to 
authenticate  tbe  inslrumenl. 

"And  as  in  the  case  under  consideration  the 
signing  at  tbe  top  alone,  which,  from  its  nature, 
is  an  equivocal  act,  is  aided  hj  no  other  evi- 
dence or  explanation,  on  the  face  of  tbe  paper, 
showing  that  such  signing  was  used  for  the 
purpose  of  ratifying  and  authenticating  the 
contents  of  tbe  instrument,  I  am  of  tbe  opinion 
that  tbe  requirements  of  the  Act  have  not  been 
complied  with." 

In  the  case  of  Roy  v.  Roy,  16  Oratt.  418,  tbe 
will  in  question  was  like  this,  except  that  tbe 
paper  upon  which  the  will  was  written  was 
folded  up,  and  on  the  t»ck,  after  it  was  folded, 
the  paper  was  indor8ed,"I>a'vid  M.  Boy'sWill," 
so  that,  when  unfolded,  the  said  indorsement 
appeared  to  be  about  the  middle  of  the  third 
page,  the  will  having  ended  on  tbe  second 
page.  Jndge  Allen  said  in  that  case,  after  ci^ 
mg  Ramaeyw .  Ramaey :  "It  is  an  unusual  mode 
of  signing  or  authenticating  a  paper  as  a  con- 
cluded act  by  indorsing  the  name  of  the  person 
executing  it  on  the  back.  Such  Indorsement 
is  usually  made  as  a  label  or  mark,  to  diatin- 
guish  it  from  other  papers,  and  probably  it 
never  occurred  to  the  deceased  that  it  was  to 
have  any  other  function  in  this  case.  It  is  at 
most  equivocal,  and,  being  so.  Is  ruled  by  tbe 
case  of  Ramtey  v.  Ranu^" 

In  Eoglaod,  the  signing  at  the  foot  or  end  is 
alone  the  index  of  intention  by  tbe  Statute  of 
Victoria,  and  tbe  manifest  intention  of  the  ng- 
nature,  wherever  placed,  is  the  rule  in  Vir^nu. 

The  intention  of  the  name,  "Abraham  War- 
wick, Jr.,"  at  the  beginning  is  an  equivocal 
act,  and,  being  so,  it  cannot  be  held  to  be  such 
a  signing  of  the  paper  as  to  make  it  manifest 
that  it  was  intended  as  a  signature.  The  in- 
dorsement on  the  envelope  is  not  a  signing  of 
the  will,  and  was  doubtless  not  so  intended  by 
tbe  deceased.  The  apparent  object  of  indors- 
ing an  envelojw  or  wrapper  is  for  a  label,  to 
mark  or  designate  the  contents,  but  does  not 
afford  internal  evidence  that  the  signature  on 
tbe  back  of  the  envelope  was  intended  as  a  sig- 
nature to  the  will.  It  was  obviously  not  a  sig- 
nature to  the  will  at  all,  and  the  result  of  all 
the  authorities  is  that  the  finality  of  intention 
evinced  by  the  signing  must  appear  from  the 
will  itself.  The  Statute  says:  "Signed  in  such 
manner  as  to  make  it  manifest  that  the  name  is 
intended  as  a  signature."  And  this  court  said, 
in  the  case  of  Raviaey  v.  Ramsey,  that  unless 
the  name  of  tbe  testator  appears  affirmatively, 
from  something  ou  the  face  of  the  paper,  to 
have  been  intended  as  a  signature,  it  is  not  a 
sufficient  signing  under  tbe  Statute.  Tbe  rign- 
ing  required  by  tbe  Statute  must  manifestly 
appear  to  be  intended  as  a  signature  fron  the 
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face  of  tbe  instTumeiit,  which  must  appear,  by 
iniernal  evidence,  equally  convincing  as  the 
MKniogattbefootorend;  that  it  must  be  mao- 
ifMt.  The  finally  of  the  teBtamentary  intent 
must  be  aacerlaiDed  from  the  face  of  tbe  paper, 
and  extrinsic  evidence  ia  not  admissible  either 
to  prove  or  disprove  it  The  signing  of  a  will, 
to  be  a  sufficient  signing  under  the  Statute, 
mnat  be  such  as,  upon  the  face  of  the  instru- 
meat,  appears  to  have  been  intended  to  give  it 
authenticity.  It  must  appear  that  tbe  name 
was  retarded  as  a  signature,  and  that  the  in- 
stminent  was  complete  without  further  signa- 
ture; and  tbe  paper  itself  mast  show  this,  for 


the  Statute  requires  that  the  will  shall  be  so 
signed — ih^  ia,  signed  iq  a  manner  to  make  it 
manifest  tint  the  name  was  intended  as  a  s^- 
nature;  It  is  an  equivocal  act,  as  is  well  settled, 
to  insert  tbe  name  at  tbe  top  or  beginning,  and 
extrinsic  evidence  is  not  employed  to  aifect 
either  pro  or  eon  the  question  of  ^nality  of  in- 
tention when  this  internal  evidence,  to  be  af- 
forded by  the  face  of  the  paper.  Is  wanting. 

We  think  tbe  decree  of  the  Circuit  Court  of 
Henrico  rejecting  the  will  is  without  error,  and 
the  same  will  be  aflSrmed. 

Decree  affirtAed. 


MASSACHUSErrS  SUPREME  JUplCIAL  COURT. 


Benjamin  B.  I^WCOMB 
BOSTON  PROTECTIVE  DEPARTMENT. 


(....Mbbb. 


.) 


▲  corporation,  the  membership  in  whleh 
ia  limited  to  officers  aod  agoats  of  fire 
Instmuice  companies  doins  business  In  a 
certain  city,  haviUK  power  to  provide  for,  and 
bshM  In,  tiie  savlnff  of  life  and  property  at  fires, 
the  funds  of  wbloh  are  raised  by  asBeasments 
upon  tbe  compaDles  doine  buslBees  In  tach  cfty, 
Ifl  a  private  and  not  a  public  corporation,  nor  Is  It 
a  pabllo  charity,  and  it  Is  liable  in  damages  for 
InJuTies  resulting  from  the  negUgenoeof  Its'serv- 
ants  in  driving  through  the  publlo  streets,  not- 
wtthstandlDg  the  facta  that  the  saving  of  life  and 
property  are  referred  to  In  Ita  charter  in  general 
terms,  and  that  It  In  foot  makes  no  distinction 
In  Its  efforts  to  save  property  t)etween  Insured 
and  uninsured, 

(February  17,18001} 

ON  rniort  from  tbe  Soperlor  Court  of  Suf- 
folk County  of  a  suit  brought  to  recover 
damages  for  personal  injuries  Sieged  to  have 
resulted  from  the  negligence  of  defendant's 
servants,  in  which  a  veroict  had  been  found 
for  plaintiff.    Judgment  on  the  verdict. 

The  injuries  complained  of  were  occasioned 
to  plaintiff,  who  was  a  cab  driver,  by  reason 
of  a  collision  between  bis  cab  aod  a  wagon  of 
defendant  upon  one  of  the  public  streets  of 
Boston,  wliiie  defendant's  wagon  with  its 
regular  complement  of  men  was  responding  to 
a  Are  alarm. 

After  the  evidence  was  all  in,  defendant 
requested  the  court  to  rule  that  defendant  was 
a  puplic  charitable  corporation,  and  was  not 
liable  for  injuries  done  by  tbe  negligence  of 
tiie  employes  selected  1^  It,  and  that  therefore 
plaintiff  could  not  recover. 

Tbe  court  refused  to  so  rule,  and,  a  verdict 
having  been  returned  in  favor  of  plaintiff, 
upon  defendant's  request  reported  tbe  case  for 
tbe  determination  of  this  court,  if  the  ruling  was 
erTDDeous  the  verdict  to  be  set  aside  and  a  new 
trial  granted ;  otherwise  judgment  to  be  entered 
on  tbe  verdict 

Tbe  oUier  material  facts  appmr  In  the  opin- 
ion. 

Mewrt.  G-aaton  &  Whitney,  for  plaintiff: 
If  tite  rule  laid  down  in  MclMn<Ud  v.  Mom. 
«  L.  R.  A. 


Qenerc^  Bdepital,  120  Maaa.  483,  as  to  tbe  Don- 
liability  of  public  charitable  corporations  for 
tbe  negligence  of  their  servants,  is  still  law,  its 
application  will  not  be  extended. 

I)avi8  V.  Central  CoJ^.  Society,  139  Mass. 
867:  Vonndly  v.  Boston  Catholic  Cemetmf  Atao. 
5  New  Eng.  Rep.  741, 146  Mass.  168;  BoUiday 
T.  Bt.  Leonard.  11  C.  B.  N.  S.  102;  Jfowy 
Docks  A  Harbor  Board  t.  Oibbe,  L.  R  1  H.  L. 
S8;  Foftman  v.  Canterbury,  L.  R.  6  Q.  B.  814. 

The  recent  English  decisions  hold  that  pub- 
lic boards  or  incorporated  public  officers  per- 
forming public  duties  gratuitously  are  liable 
for  tbe  negligence  of  th^  servants  in  the  same 
manner  Uiat  private  individuals  are. 

Sbreman  t.  Canterbury,  mpra;  K«nt  v. 
Worthing  Local  Board  of  ITealm,  L.  B.  10  Q. 
B.  Dir.  118;  The  Wiotitia,  L.  R.  10  Prob. 
Div.  181 ;  Joye*  v.  Metropolitan  Board  of  Work*, 
44  L.  T.  N.  8.  811. 

The  defendant  is  not  a  public  charitable  cor- 
poration within  the  rule  laid  down  in  Mc- 
Itomld  T.  Mam.  General  Ifyspital,  eupra. 

Bee  Donnelly  v.  Botton  Catholic  Cemetery 
Amo.  5  New  Eng.  Rep.  741, 146  Mass.  16S. 

Meaara.  Robert  M.  Morse,  Jr.,  and 
William  SI.  Richardson,  for  defendant: 

The  defendant  is  a  public  charitable  corpo- 
ration, and  as  such  is  not  liable  for  the  negli- 
gence of  its  servants  if  they  have  been  selected 
by  it  with  reasonable  care. 

HoUiday  v.  St.  Leonard,  11  C.  B.  N.  S.  19S. 

In  determining  whether  or  not  a  gift  is 
charitable  In  its  nature,  the  court  will  not  in- 
quire whether  the  motive  of  the  person  or 
body  ibaking  the  same  was  charitable,  but 
only  whether  the  work  itself  was  such. 

Jaekaon  v.  Phillips,  14  Allen,  589;  McDonald 
V.  Maaa.  General  Hoapital.  130  Mass.  432. 

Tbe  Are  department  of  a  city  performs  a 
public  dnty  or  service. 

Haford  v.  29eto  Bedfitrd,  16  Gray.  297;  Fiaher 
v.  Boaton,  104  Mass.  87. 

Tli^  defendant  Department  is  a  voluntary 
adjunct  to  the  fire  department  of  tbe  city,  and 
is  a  charitable  corporation. 

Humane  Fire  Wa  Avp.  88  Pa.  380:  Thamae 
V.  EUmaker,  1  Pars.  Eq.  Cas.  98;  Fire  Tna. 
Patrol  V.  Boyd,  1  L.  R.  A.  417,  120  Pa.  624. 

It  is  not  oecessaiy,  lo  order  to  maintain  tbe 
ground  that  a  corporation  is  a  charitable  one, 
that  tbe  contributions  ahould  be  wholly  vol- 
untary. 
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Oooch  V.  Atto.  for  Belief  of  Aged  Femalea, 
109  Mass.  058;  McDoTiald  v.  Mom.  General 
Bomital,  lao  Mass.  483. 

WhiUt  the  Statute  48  Eliz..  chap.  4,  has  fre- 

auflnUr  been  held  to  be  a  part  of  our  common 
iw  {Earle  v.  Wood,  8  Cueb.  480,  445;  Bate*  v. 
Bate$,  184  Mass.  110,  118),  the  enumeration  of 
charities  therein  has  been  held  not  to  be  in- 
tended as  a  complete  specification  of  them. 

Drury  v.  Natick,  10  Allen,  169;  Jackton  v, 
PhiUipe,  14  Allen,  689,  654;  Batee  t.  Bate$, 
■ntpra;  Atty-Qen.  y.  Sedie,  3  Sim.  &  Stu.  67. 

A  charitable  use.  when  neither  law  nor  pub- 
lic policy  forbids,  may  be  applied  to  almost 
anything  that  tends  to  promote  the  well-doing 
and  well-being  of  social  man. 

Perrr,  Tr.  |  687;  Ould  v.  Wcukington 
pital.  95  U.  S.  811  (24  L.  ed.  468). 

In  the  following  cases  the  use  or  corporation 
has  been  held  to     a  charitable  one: 

A  bequest  for  the  pnrpoee  of  establUblDjg;, 
for  the  use  aod  beueflt  of  the  inhabitants  oia 
town,  s  free  public  library  and  reading  room. 
Brwry  t.  Natiek,  mipra. 
A  devise  to  bring  water  into  a  town  for  the 
use  of  the  inhabitants,  and  to  make  conduits 
and  reservoirs. 

Jonea  v.  WUliajnt,  Ambl.  651. 
A  legacy  to  build  a  town  house  for  transact- 
ing town  business. 

CoggethaU  v.  Pdton,  7  Johns.  Ch.  293. 
A  devise  for  the  purpose  of  building  and 
maintaining  schoolbouses. 

PeHn  V.  Carey.  66  U.  8.  84  How.  506  (16  L. 
ed.  711). 

A  devise  for  the  general  improvement  of  a 
town. 

Uovm  T.  Chapman,  4  Ves.  Jr.  542. 

For  the  establishment  of  a  life  boat. 

Johnston  V.  Swann,  3  Madd.  457. 

For  a  fire  engine  and  hose. 

Magiil  v.  Brown,  Brightly,  847. 

For  a  botanical  garden. 

Tountey  v.  Bedwell.  6  Ves.  Jr.  194. 

A  gift  designed  to  promote  the  public  good, 
by  the  enL-ouragemeni  of  learning,  science  and 
toe  useful  arts,  without  .any  particular  refer- 
ence to  the  poor. 

Ameriean  Academy  v.  Sartard  OaUtae,  13 
Gray,  662. 

For  improvement  of  a  city. 

Gort  V.  Atty-Gen.  6  Dow.  P.  C.  186;  Mitford 
T.  Beynolda,  1  Pbill.  Cb.  191,  199;  Aity-Qen. 

JSastlake.  11  Hare.  306. 

For  the  delivery  of  public  lectures  upon 
scientific  subjects. 

Lowell,  AppeOiint,  22  Pick.  215. 

For  tbe  establishment  of  experimental  farms. 

-Northampton  v.  Smith,  11  Met.  890, 

For  the  maintenance  of  an  Instructor  in  a 
school. 

Sandermm  r.  White,  18  Pick.  838. 
Or  for  a  school. 

Tainter  v.  Clark,  6  Allen.  66. 

Gifts  towards  payment  of  the  national  debt, 
or  for  the  benefit  and  advantage  of  Great 
Britain. 

Tudor,  Charitable  Trusts.  3d  ed.  14,  15. 

A  bequest  to  create  a  public  sentiment  that 
will  put  an  end  to  negro  slavery. 

Jackson  v.  Phillips.  14  Allen,  589. 

A  bequest  for  tbe  poor  of  a  particular  church 
is  a  good  public  charity. 
6  L.  R.  A. 


AUorney  Qenerai  v.  Old  8ouA  Ooeiety,  18 

Allen,  474. 

Knowlton*  J.,  delivered  the  opinion  of  the 
court: 

It  IS  contended  that  the  defendant  is  a  public 
charitable  corooration.  and  is  not  liable  for  the 
negligence  of  its  servants.  It  therefore  be- 
comes netxssary  to  consider  tbe  Act  which  in- 
corporated it,  and  the  business  in  which  It  is 
engaged. 

The  Statute  of  1874.  chap.  61,  created  a  cor- 
poration in  which  membership  was  limited  to 
officers  for  tbe  time  being  of  incorporated  fire 
insurance  companies  or  associations,  and  agents 
doing  the  business  of  fire  insurance  in  the 
City  of  Boston.  It  gave  tbe  corporation  tbe 
power  to  provide  andmaintain  a  corps  of  men 
and  suitable  apparatus  for  tbe  purpose  of  dis- 
covering and  preventing  fires,  and  saving  life 
and  property  at  and  after  fires.  It  provided 
that  there  would  be  an  annual  meeting  at 
which  each  incorporated  fire  insurance  com- 
pany or  association  doing  business  In  the  City 
of  Boston,  whether  Its  ofiScers  or  a^nts  were 
members  of  the  defendant  corporation  or  not. 
should  have  a  right  to  be  represented  and  to 
cast  one  vote;  that  at  such  meeting  a  majority 
of  the  whole  number  represented  should  deter- 
mine whether  the  business  of  the  corpontion 
should  be  carried  on  during  the  ensuing  year, 
and  if  so  what  should  be  the  maximum  amount 
expended  in  conducting  it;  that  tbe  whole 
amount  so  fixed  should  be  assessed  upon  all  the 
organizations  and  agenciea  engaged  in  the  busi- 
ness of  fire  insurance  in  tbe  City  of  Boston  in 
proportion  to  theseveral  amounts  of  premiums 
returned  as  received  by  each;  and  that  such 
assessments  should  be  collectible  in  courts  of 
law.  The  corporation  was  also  empowered 
to  require  semi-annually  a  statement  to  be  fur- 
nished by  all  corporations,  associations,  under- 
writers aod  agencies  doing  tbe  business  of  fire 
insurance  in  the  City  of  Boston  of  the  aggre- 
gate amount  of  premiums  received  for  insur- 
ing property  situated  there,  during  the  preced- 
ine  six  months,  and  a  penalty  was  provided  for 
a  failure  to  make  such  a  statement  when  re- 
quired. 

It  appeared  in  evidence  that  the  corporation 
has  no  capital  stock,  and  derives  no  income 
from  any  other  source  than  the  assessments 
provided  for  In  tbe  Statute.  The  directors  levy 
assessments  upon  each  insurance  company  in 
proportion  to  the  amount  of  premiums  returned 
as  received  by  It,  except  that,  for  the  purpose 
of  determining  the  amounts  of  assessments, 
premiums  received  for  insuring  buildings  are 
reckoned  at  only  one  half  as  much  as  premi- 
ums received  for  insuring  the  contents  of  build- 
ings. In  levying  assessments  no  distinction  is 
made  between  companies  which  are  connected 
with  the  corporation  aod  thow  which  are  not. 
The  evidence  was  undisputed  that  it  would  be 
impracticable  for  the  men  in  attempting  to 
protect  property  at  fires  to  make  a  distinction 
between  that  which  was  insured  and  that  which 
was  not,  and  that  no  such  distinction  was 
made.  The  Statute  gives  the  employes  of  the 
corporation  a  right  to  enter  buildings  and  assist 
at  fires;  but  they  are  not  allowed  to  interfere 
with  tbe  members  of  the  fire  department  of  the 
City  of  Boston  in  the  performance  of  Ihelr 
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duties.  They  are  also  given  certain  rights  io 
the  streets  on  the  iray  to  flres;  but  these  are 
made  subordinate  to  the  rights  of  the  fire  de- 
partment. 

Under  tiiese  ta.cta,  is  the  defendant  a  public 
charitable  corporation,  or  is  it  a  private  corpo- 
ration carrving  on  business  for  the  pecaoiaiy 
benefit  of  its  members,  and  iDcideotany  help- 
ing others  because  it  is  impracticable  to  con- 
duct its  business  without  so  doing?  Clearly 
it  is  a  private,  and  not  a  public,  corporation. 
LouimiUe  v.  UniverHtsi  of  Louitvim,  15  B. 
Hon.  64S;  Dartmmth  GoUege  v.  Woodxcard,  17 
U.  8.  4  Wheat.  618  [4  L.  ed.  639J. 

It  seems  to  us  also  that  it  was  not  or^nixed 
and  is  not  conducted  as  a  public  chanty,  but 
to  diminish  the  cost  of  fire  insurance  to  under- 
writers. None  but  insurers  can  be  members  of 
it,  none  of  its  funds  came  from  voluntary  con- 
tributions, but  they  are  all  derived  from  assess- 
menta  ordered  by  a  vote  of  the  majority.  The 
prolectora  of  the  corporation  seem  to  have  in- 
tended to  compel  all  insurance  companies  doing 
business  in  Boston  to  submit  to  the  decision  of 
the  majority  the  question  whether  assessments 
shall  be  made  upon  all  for  the  purpose  of  Bar- 
ing property  insured.  The  nature  of  the  work 
which  the  corporation  Is  created  to  do  is  shown 
by  this  provision  for  the  payment  of  the  ex- 
penses. The  Statute,  and  the  conduct  of  the 
corporators  under  it,  indicate  that  a  very  large 
part  of  the  property  liable  to  be  destroyed  by 
fire  in  Boston  is  insured,  and  that  the  corpora- 
tions which  provide  for  the  defendant  are  will- 
ing to  maintain  at  their  own  cost  and  for  their 
own  benefit  a  protective  department  which  may 
be  incidentally  beneficial  to  the  few  who  are 


uninsured.  Tbe  profits  bo  the  insurance  com- 
panies from  the  work  of  tbe  defendant  are  no 
less  direct,  in  diminishing  the  amount  which 
they  are  liable  to  pay  for  losses,  than  if  tbe 
amount  saved  at  each  fire  were  estimated,  and 
required  U>  be  paid  to  the  defendant  by  tbe 
companies  benefited  and  afterwards  distri  buted 
in  dividends. 

Tbe  diief  grounds  on  which  It  is  contended 
that  the  work  of  this  corporation  is  a  public 
charity  are  the  langua^  of  tbe  Statute  which 
refers  to  the  preservation  of  life  and  property 
in  general  terms,  and  tbe  practice  of  the  de- 
fendant to  have  no  regard  to  ownership  and 
to  make  no  distinction  between  insured  and 
uninsured  property.  But  these  are  of  litUe  sig* 
niflcauce  in  view  of  other  provisions  of  the 
Statute,  and  especially  in  view  of  the  fact  that 
it  is  impracticable  for  the  defendant  to  conduct 
its  business  in  any  other  way. 

Tbe  defendant  places  great  reliance  upon 
Firt  Int.  Patrol  v.  Boyd,  ISO  Pa.  634.  1  L.  R 
A.  417,  which  somewhat  resembles  the  case  at 
bar.  But  in  that  case  membership  in  the  cor- 
poration was  open  to  everybody,  and  the  ex- 
penses were  wholly  paid  by  voiuntaircontribu- 
tioDS.  Tbe  facts  so  differed  from  thoee  in  the 
the  present  case  that  if  tbe  decision  were  bind- 
ing in  this  jurisdiction,  it  would  not  be  de- 
cisive of  the  question  before  us.  We  are  of 
opinion  that  the  defendant  is  not  a  public  cbari> 
table  corporation,  and  that  it  is  liable  for  the 
negligence  of  its  servants.  See  DonneUy  v. 
Boston  Catholic  Cemetery  Amo.  14A  Mass.  168, 
5  New  Eng.  Rep.  741;  Ooe  v.  Wathington  MUla, 
140  Mass.  5411. 

Judgment  on  the  verdict. 


NORTH  GABOLINA.  SUPREME  COURT. 


George  H.  NISSEN,  Appt., 

V, 

John  T.  CRAMER 
t  N.  C.  ) 

1.  Sarins  'That's  a.  lie,**  of  material  testi- 
mony of  a  wltneea  on  the  opposite  side,  is  not 
actionable  vtien  spoken  during  tfae  tTiat  of  an 
action  against  a  oorporation  by  Its  aianager,  wbc 
l8  represeotinff  It  on  the  trial,  altboui^  It  Is  rep- 
reseated  also  by  attorney. 

8.  The  manager  of  a  oorporation  repre- 
aeatiiiBr  It  on  a  trial  has  the  same  privilege  that 
he  would  have  it  he  was  himself  a  party,  in  re- 
spect to  words  Bpoken  by  Mm  lo  the  oouiso  of 
the  proceediugs. 

8.  A  party  to  aa  aetlon  la  protected 
agalnat  all  inqairy  Into  his  motiTea  in 
uttering  words,  during  the  course  of  the  trial 
ooDcemlDg  the  opposite  party  or  his  witnesB.  that 
are  rdevant  and  pertinent  to  the  Issue,  bowever 
defamatory  they  may  be. 


4.  A  letter  saylne  that  a  person  ''expects  to 
pay  a  claim  out  of  what  he  tiopes  to  beat  my 
company  In  a  suit  now  pending"  is  irrelevant  In 
an  acUon  by  him  for  aHeged  slanderous  words 
spokm  in  tbe  oouise  of  the  trial  of  the  suit  te- 
f erred  to  In  the  letter. 

(January  ]^  1600.) 

APPEAL  by  plainlifl  from  a  judgment  of 
.  tbe  Superior  Court  for  Davidson  County 
in  favor  of  defendant  in  an  action  to  recover 
damages  for  slander.  Affirmed. 

Statement  by  Avexy*  J.: 

This  Is  an  action  for  slander,  tried  before 
Merrimon.  J.,  at  Davidson  Supcalor  Court,  at 
September  Term,  1889.  Upon  the  trial  the 
plaintiff  offered  evidence  tending  to  prove  that 
the  words  charged  in  the  complaint  to  be  slan- 
derous were  spoken  by  the  defendant  at  the 
time  and  place  mentioned  in  the  complaint,  in 
an  audible  voice,  sulflcient  to  be  heud  in  all 


Nora.— Xfhel  attA  dander. 
See  note  toBunge  v.  Franklin  rTex.l  3  L.  R.  A.  UT. 
See,  generally,  note  to  Park  v.  Detroit  Free  Prees 
Co.  {Mich.l  1  L.  R.  A.  509;  Tiote  to  Byara  v.  Collins. 
(N.  Y.I  2  L.  R.  A.  U9:  note  to  Bradstreet  Co.  v.  dill 
(Tex.)  S  L.  R.  A.  «I6;  Smith  v.  Smith  (Hfch.)  8 1-  B. 
A.  tOi  Alien  v.  Pioneer  Press  Oo.  <UiDn.)  8  L.  R.  A 
SaS;  note  to  Amott  v.  Standard  Association  (Conn.) 
6L.R  A. 


SIkE.  A.8B;  Sealer  v.  Monteomery  (GaL)  3  L.  R.  A. 
898;  noOs  to  Missouri  P.  B.  Oo.  v.  Richmond  (Tex.)  4 
L.  K.  A.  280;  People  t.  Stephens  iCal.)  4  L.  R.  A.8t5; 
n»U  to  Elmer  v.  Fessenden  (Mass.)  5  L.  R.  A.  TSt; 
Brougbtoo  V.  MoQrew,  6  L.  R.  A.  ^  38  Fed.  Rop. 
aiil;  «ot«  to  Hayes  v.  Press  Co.  (Pa.)  G  L  R.  A.  618; 
notetoJohn  W.  LovellCo.  v.  Houghton,  emtc,  IOe 
note  to  Slllars  v.  Ctdller  (Mass.)  aitfc,  830.  . 
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parts  of  the  room  where  the  same  were  uttered, 
ID  the  presence  of  from  twenty  to  twenty-flve 
persons,  who  were  assembled  in  said  room,  and 
the  witnesses  examined,  four  or  five  in  num- 
ber, testified  that  tbey  did  hear  said  words,  the 
said  words  being  spoken  on  the  trial,  before 
Judge  Dtllard,  referee,  on  or  about  the  19th  day 
of  April,  1888;  and  the  plaintiff  also  offered 
evidence  to  prove  the  truth  of  the  evidence 
given  before  said  referee. 

It  was  also  in  evidence  by  plaintiff's  witness, 
K.  O.  Chaney,  that  he  (Cfaaney)  was  a  witness 
for  the  plaintiff,  and,  as  such,  made  an  affida- 
vit for  plaintiff  on  the  4th  day  of  August,  1888, 
in  a  proceeding  by  plaintiff  in  his  action  against 
the  Glenesee  Oold-Mininf?  Company  to  obtain 
an  Injunction  and  attachment,  but  not  in  the 
matter  before  Judge  Dillard,  referee,  and  that 
he  was  afterwards,  at  the  instance  of  the  de- 
fendant, Cramer,  indicted  for  perjury  commit- 
ted in  said  affidavit,  the  said  Cramer  beiog  the 
prosecutor  in  such  iadictmeut;  that,  when  re- 
taminsr  from  March  Term,  1889.  the  witness 
asked  Cramer  why  he  (Cramer)  was  prosecut- 
ing him  (witness}  in  the  -perjury  case,  to  which 
said  Cramer  replied  that  be  was  only  doing  this 
to  further  his  cases  a^nst  Nissen;  it  appear- 
ing also  in  evidence  that  this  action,  and  the 
action  of  plaintiff  against  the  Genesee  Gold- 
Mining  Company,  were  both  pending  at  the 
time  of  said  Cramer's  declaration  to  Chaney, 
but  that  part  of  the  latter  case  relating  to  the 
said  injunction  and  attachment  proceedings  had 
long  theretofore  been  adjusted. 

The  witness  Chaney  testitled  that  he  was  not 
guilty  of  the  crime  oi  perjury  imputed  to  him, 
and  tnat  the  indictment  was  nol.  proa'd  at  this 
term  of  the  court,  at  tiie  cost  of  the  prosecutor, 
Cramer. 

Henn^  Tysinger  was  also  introduced  by 
plaiDtiff.  and,  upon  cross-examination  by  de- 
fendant's counsel,  testified  that  he  made  ^da- 
vit for  plaintiff  on  the  4th  day  of  August,  1888, 
in  the  said  proceedings  for  injunction  and  at- 
tachment in  the  case  of  the  plaintiff  against  the 
Genesee  Gk)ld-MiniQg  Company,  and  was  in- 
dicted at  the  instance  of  the  defendant,  Cramer, 
for  alleged  perjury  in  making  said  affidavit,  the 
said  Cramer  being  prosecutor  in  the  perjury  in- 
dictment Witness  testified  he  was  not  guilty 
of  the  perjury  for  which  he  had  been  indicted; 
that  he  had  been  ready  for  trial  at  the  term 
when  the  indictment  was  found,  and  at  the 
present  term;  and  that  the  case  had  been  con- 
tinued at  the  instance  of  the  prosecutor,  Cra- 
mer, at  both  terms,  and  was  still  pending. 

The  plaintiff,  for  the  purpose  of  showiog 
malice  on  the  part  of  defendant,  offered  in  evi- 
dence a  letter,  dated  July  26,  1889.  written  by 
Cramer  to  Talbott  &  Sons,  of  Richmond,  Va. 
The  court  excluded  the  letter  on  the  ground  of 
immateriality,  and  plaintiff  excepted. 

The  following  is  a  copy  of  the  said  letter: 

Thomaarille,  N.  C.  July  26th.  1889. 
Messrs.  Talbott  &  Sons,  Richmond,  Va. 

Gents:  As  you  perhaps  know,  one  George 
H.  Nissen  depends  on  settling  the  claim  you 
have  against  him  out  of  what  he  hopes  to  beat 
my  company  in  a  suit  now  pending,  but  my 
company  do  not  propose  to  be  swindled  out  of 
a  cent  in  the  way  he  proposes,  except  at  the 
end  of  the  law.  no  matter  how  much  bard 

8L.R.A. 


swearii^  Is  done,  and  the  end  of  this  litigation 
no  one  can  foresee.  I  am  personally  tired  of 
being  annoyed  by  attending  court  after  court, 
and  individually  I  am  wilUng  to  submit  to  a 
wrong  than  the  annoyance.  Nissen  owes  debts 
enough  to  cover  the  whole  matter,  which  he 
has  mortgaged.  If  you  and  the  others  would 
preter  immediate  settlement,  and  would  write 
me  the  least  you  would  take  in  cash  at  once, 
and  I  am  satisfied,  I  will  send  check  and  lose 
amount  myself,  just  to  get  rid  of  the  court  an- 
noyance. Let  me  hear  from  you  as  soon  as 
practicable,  for  I  may  have  to  go  to  Mexico 
soon  and  be  gone  untu  court. 

Respectfully,  John  T.  Cramer. 
It  appeared  in  evidence  that  the  defendant, 
Cramer,  was  the  manager  of  the  Qenesee  Gold- 
Mining  Company,and  was  present,  as  the  agent 
of  said  company,  at  the  triu  between  the  plain- 
tiff and  the  saio  company  before  the  said  ref- 
eree, advising  the  counsel  of  the  company, 
Messrs.  Robbing  &  Raper  and  M.  H.  Pinnix, 
who  were  present,  representing  the  company, 
at  the  time  the  alleged  slanderous  words  were 
spoken.  The  charge  is  incorporated  in  the 
opinion  of  tliecourt.  Plaintiff  excepted  to  the 
charge.  Verdict  and  judgment  for  aefendant. 
Plaintiff  appeals. 

Messrs.  L.  VL  Seott  and  William  B.  Ball, 

for  appellant: 

It  u  always  open  to  a  plaintiff  in  a  suit  for 
slander  to  prove  malice,  either  by  express  evi- 
dence, or  by  circumstances  attending  the  accu 
sation,  or  by  others  that  are  collateral,  etc. 

Sfietfer  v.  Gooding,  2  Jones,  L.  183. 

When  a  party  appears  by  counsel,  his  mouth 
is  closed.  If  Ibis  is  so,  we  must  have  the  case, 
because  the  presumption  of  malice  is  not  re- 
moved, the  party  not  being  then  privileged. 

Bing  v.  Wheder,  7  Cow.  726. 

In  Hastings  w.  Luak,  22  Wend.  417,  the  doc- 
trine of  absolute  privilege  is  stated:  Parliament, 
Congress,  State  LegisIatures.complaiDts  to  mag- 
istrates, grand  juries,  etc.  The  later  are  tbe 
cases  mostly  embodied  in  Shelfer  v,  Qooding,  2 
Jones,  L.  175.  Ours  cannot  be  a  case  of  abso- 
lute [nivilege. 

Messrs.  Robbliu  A  Raper  and  H.  H. 
Pinnix  for  appellee. 

Avery,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  exceptions  raise  the  questions 
whether  the  defendant,  representing  a  corpora- 
tion as  agent  at  tbe  trial  before  a  referee,  is 
protected  in  saying  of  the  testimony  of  the 
plaintiff,  who  had  just  been  examined  as  a  wit- 
ness, "That's  a  He,"  when  counsel  were  pres- 
ent, also  appearing  for  the  corporation,  and 
whether,  under  tbe  admitted  circumstances,  the 
privilege,  if  it  existed  at  all,  was  absolutely,  or 
only  prima  facie,  a  protection;  for,  if  there  was 
only  a  presumption  of  good  faith,  the  plaintiff 
might  rebut  it  by  showing  the  existence  of  act- 
ual malice  when  the  language  was  used.  Chief 
Justice  Ruffln,  in  Briggs  v.  B^rd,  12  Ired.  L. 
880.  says  that  the  phrase  "privileged  communi- 
cation "  means  words  "  uttered  in  a  legal  pro- 
ceeding, or  on  some  other  occasion  of  apparent 
duty,  which  prima  facie  impons  that  the  party 
was  actuated  by  a  sense  of  duty,  and  not  trr 
the  malice  which  la  generally^  be  img^^ 
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from  speaking  words  ImputiDg  a  crime  to  an- 
other," 

It  was  conceded  on  the  argameot,  and  at  all 
events  it  is  eettled  lav,  tbat  onewbo  appears  in 
person.  OQ  bis  own  bebalf  or  oa  bebalf  of  an- 
other, or  counsel  representing  a  party  on  the 
trial  of  an  action,  may  say,  in  the  progress  of 
the  trial,  anything  in  reference  to  the  character 
or  conduct  of  the  opposing  party  or  witnesses 
that  is  relevant  or  pertinent  to  the  question  or 
issue  before  the  court  or  jury,  without  incur- 
ring any  liability  whatever  in  an  action  for 
slander  predicated  upon  tbe  language  so  used. 
The  occasion  gives  absolute  protection,  if  the 
utterances  are  not  irrelevant.  State  v.  Leigh, 
8  Dev.  &  B.  127;  Sthelfer  v.  Gooding,  2  Jones, 
L.  ITS;  TowoRhend.  Slander  and  Libel,  g  224; 
Bing  v.  Wheeler.  7  (low.TSl;  Jsnnin^*  v.  Paine, 
4  Wis.  858;  Letter  v.  TkvrTnond,  51  Ga.  118. 

The  inference  of  malice  is  not  drawn,  as  a 
matter  of  law,  when  irrelevant  words  are  ut- 
tered or  spoken  by  parties  or  counsel  in  the  due 
course  of  judicial  proceedings;  and  sucb  words 
"are  not  actionable  unless  it  affirmatively  ap- 
pears that  they  were  malicious,  and  without 
reasonable  or  probable  cause."  Lawton  v. 
Hicka,  88  Ala.  279. 

In  Briggt  v.  Byrd,  supra,  this  court  held  that 
there  waa  a  presumption  of  good  faith  in  favor 
of  one  wbo  made  a  verbal  charge  of  larceny  to 
a  jnstice  of  the  peace  against  another,  with  the 
expressed  purpose,  not  afterwards  carried  out, 
of  filing  a  formal  affidavit  embodying  the 
charge;  and  that,  in  an  action  for  slander 
founded  upon  the  statement  to  the  justice,  the 
plaintiff  must  prove  the  existence  of  malice 
whm  tbe  words  were  uttered.  On  the  otber 
band,  it  is  a  well-establisbed  rule  that  where 
one  actually  lodges  information  before  a  judi- 
cial officer  that  he  is  informed  that  another  has 
committed  a  felony  or  infamous  offense,  the 
informer  is  absolutely  protected  against  any  ac- 
tion for  slander  based  upon  his  affidavit;  and 
a  person  claiming  to  have  sustained  injury  has 
Lo  remedy,  unless  t^e  facts  will  enable  him  to 
maintain  an  action  for  malicious  prosecution. 
Holmes  v.  Johnson,  Busb.  L.  44;  Flivt  v.  Pike, 
4  Barn.  &  C.  473;  Hastinga  v.  Lusk,  23  Wend. 
410. 

Both  parties  and  witnesses  in  civil  tribunals 
are  protected  against  accountability  in  actions 
for  slander  for  anything  contained  in  the  plead- 
ings, affidavits  and  depmdtions  filed  in  the  rec- 
era,  or  testimony  given  on  the  trial,  that  is 
pertinent  to  the  questions  or  issues  arising  in 
the  action.  Townsheod,  Slander  and  Libel, 
§§  221-224;  Lea  v.  White,  4  Sneed,  111. 

It  follows  from  the  principles  that  we  have 
stated  that,  if  the  defendant  bad  the  same  priv- 
ileges  when  bis  counsel  were  present  with  him 
before  tbe  referee  that  the  law  accorded  to  him 
when  appearing  in  his  own  behalf,  no  action 
would  lie  against  him  for  tbe  language  used  in 
reference  to  the  plaintiff. 

In  the  case  of  Badglty  v.  Hedges,  2  N.  J.  L. 
283,  the  court  said,  when  the  very  some  words 
were  uttered  of  a  plaintiff  who  had  just  testi- 
fied, by  a  defendant  conducting  bis  own  de- 
fense: "This  judgment  cannot  be  sustained. 
It  Is  abundantly  evident  from  the  record  that 
the  words  charged  in  the  three  first  counts  were 
spoken  in  a  court  of  law.  in  the  progress  of  a 
trial,  and  in  a  course  of  justice.  That  the  lan- 
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giiage  was  uncivil,  and  merited  the  censure  of 
the  justice  before  whom  the  testimony  was 
given,  is  very  clear;  but  they  are  not  actionable. 
Nothing  is  more  common  than  for  a  party  to 
say  in  bis  defense  that  tbe  evidence  givenagalnst 
him  is  not  true,  and  that  he  can  jvove  it** 
This  case,  decided  over  eighty  years  ago,  baa 
been  cited  and  recognized  as  authority  since 
the  opinion  was  rendered.  Townsheod,  Slan- 
der and  Libel,  g  224. 

There  can  be  no  doubt  that,  as  an  acknowl* 
edged  a^nt  of  a  defendant  corporation,  be  en- 
joyed all  the  privileges  of  an  actual  party.  This 
court  held  that  a  master,  not  an  attorney,  had 
a  ri^t  to  appear  for  his  slave,  and  insist  that 
what  a  plaintiff  had  sworn  in  reference  to  a 
slave  was  false,  and  tliat  an  action  could  not  be 
maintained  sgaiost  him  for  slanderlo  charging 
that  the  testimony  was  false.  State  v.  Leiah,  3 
Dev.  &  B.  127. 

In  Shelfer  v.  Qooding,  supra.  Judge  Battle 
states  the  principle  deduced  from  an  examina- 
tion of  the  whole  line  of  authorities  as  follows: 
"However  it  may  be  held  with  respect  to  the 
responsibility  of  counsel  or  a  party  uttering 
words,  against  the  character  of  a  witness  or  tbe 
opposite  parly,  in  the  course  of  a  trial,  not  rele- 
vant to  the  cause,  we  think  that  we  have  shown 
by  abundant  authority  that  a  counael  or  party 
is  entirely  protected  against  an  action  for  slan- 
der for  whatever  be  may  choose  to  say  relevant 
and  pertinent  to  the  matter  before  tbe  court, 
and  that  no  inquiry  into  his  motives  will  be 
permitted."  See  also  Bigelow,  Cas.  Torts, 
161. 

Mr.  Townshend,  in  bis  work  on  Slander  and 
Libel,  %  224ff,  says:  "A  pariy  to  a  proceeding 
In  a  court  of  justice  mav  ordinarily  conduct  the 
prosecution  or  defense  in  person,  or  by  counsel 
or  attorney."  lo  either  case,  whatever  a  party 
' '  may  reasonably  believe  necessary,  success- 
fully to  maintain  his  suit  or  his  defense,  that 
be  may  speak,  in  tbe  course  of  tbe  proceeding, 
without  being  subject  to  an  action  for  slander." 

We  &il  to  find  aiiy  authority  for  limiting  tbe 
privilege  of  a  party  to  those  cases  in  which  he 
conducts  the  trial  on  his  own  behalf.  There- 
fore, we  must  look  to  the  reasons  for  first  shield- 
ing parties  and  counsel  from  liability  in  order 
to  determine  whether  a  party  preseai;,  but  rep- 
resented also  by  counsel,  should  have  the  ben- 
efit of  the  rule,  because  his  situation  brings 
bim  within  the  reason  for  establishing  it 

As  we  have  seen,  this  court,  in  Briggs  v. 
^rd,  extends  the  protection  toeveryone  placed, 
in  a  legal  proceeding  or  otherwise,  in  such  re- 
lation, personal  or  official,  to  a  cause  as  to  make 
it  a  duty  to  say  something  defamatory  of  a 
party  or  witness.   Bigelow,  Cas.  Torts,*  162. 

Toe  defendant  was,  as  is  admitted,  the  gen- 
eral manager,  as  well  as  the  agent,  of  the  Gen- 
esee Gold-Hiuing  Company,  and  present,  ad- 
vising the  counsel  of  the  company  in  the  trial 
before  the  referee;  and  when  the  plaintiff  in 
that  action  and  this  testified  that  Cramer  want- 
ed him  (Nissen)  to  give  him  (Cramer)  $500  for 
awarding  Nissen  a  certain  contract,  then  it  was 
that  Cramer,  in  an  audible  tone,  uttered  tbe 
words  charged.  If  the  testimony  of  Nissen 
was  material— and  the  defense  that  it  was  ir- 
relevant was  not,  as  it  seems,  insisted  on — tbeo 
tbe  apparent  motive  of  Cramer  was  to  protect 
the  company  be  represented  ^contradicting 
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it,  and  he  is  no  more  liable  to  answer  in  dam- 
ages iu  this  action  than  one  of  his  counsel  would 
bare  been,  had  he  uttered  the  words  imputed 
to  Cramer  at  that  time.  Though  the  courts, 
as  a  rule,  refuse  to  hear  parties  on  their  own 
behalf  when  they  are  represented  by  oounsel, 
any  court  has  the  right,  in  the  exercise  of  a 
sound  discretion,  to  do  so. 

As  in  the  case  of  Btulgleff  t.  Hedgea,  the  de- 
fendant doubtless  merited  censure  for  using 
such  language  from  the  learned  jurist  who  was 
acting  aa  referee;  but,  if  be  permitted  both  the 
counsel  and  manager  (who  was,  for  the  pur- 
poses of  the  trial,  the  company)  to  speak,  it  is 
not  the  province  of  this  court  to  say  that  Ihe 
party  permitted,  or  not  prevented  or  punished 
for  speaking  on  his  own  behalf,  shall  not  be 
protected  at  least  a^inst  any  presumption  of 
intentional  and  malicious  slander  in  the  use  of 
the  pertinent  words  spoken.  The  best  coosid- 
erea  opinions  of  the  higbeBt  courts  in  this  couu- 
try  concur  in  according  to  parties  and  their 
counsel  this  absolute  privilege  or  total  immuni- 
ty from  liability  for  words  pertinent  to  the 
issue,  and  spoken  in  the  course  of  a  judicial  tn- 
vettigatioD  or  trial,  in  part,  at  least,  because  of 
the  excitement  naturally  incident  to  the  pro- 
ceeding,  and  the  supposed  power  of  the  presid- 
ing officer  to  restrain  abuse,  as  well  as  for  the 
important  purpose  of  leaving  counsel  free  and 
unfettered  in  discharging  their  duty  to  clients. 

Jvdge  Cooley,  in  his  work  on  Torts,  212, 
cites  with  approval  the  language  of  C'fiief  Jue- 
tice  Shaw  on  this  subject,  which  is  as  follows: 
"We  take  the  rule  to  be  well  settled  by  the  au- 
thorities tbat  words  spoken  in  the  course  of  ju- 
dicial proceedings,  though  thev  are  such  as 
impute  crime  to  another,  ana  therefore,  if 
spoken  elsewhere,  would  import  malice,  and  be 
actionable  themselves,  are  not  actionable,  if 
they  are  applicable  and  pertinent  to  the  subject 
of  inquiry.  .  .  .  And,  in  determining  what 
is  pertinent,  much  latitude  must  be  allowed  to 
the  judgment  and  discretion  of  those^wbo  are 
intrusted  with  the  conduct  of  a  causein  court, 
and  a  much  larger  allowance  made  for  the  ar- 
dent and  excited  feelings  with  which  a  party, 
or  counsel,  who  naturally,  and  almost  neces- 
sarily, identifies  himself  with  his  client,  may 
become  animated,  by  constantly  regarding  one 
side  only  of  an  interesting  ana  animatea  con- 
troversy, in  which  the  dearest  rights  of  such 
part^  may  become  InToIved.  And,  If  these 
leclmgs  sometimes  manifest  themselves  in 
strong  invectives  or  exaggerated  expressions, 
bej'ond  what  the  occasion  would  strictly  justify, 
it  18  to  be  recollected  that  this  is  said  to  a  judge 
who  hears  both  sides.   .    .   .   Still,  this  priv< 


ilege  must  be  restrained  by  some  limit,  and  we 
consider  tbat  limit  to  be  this:  that  a  party  or 
counsel  shall  not  avail  himself  of  his  situation 
to  gratify  private  malice  by  uttering  slanderous 
expressions,  either  against  a  party,  witness,  or 
tbird  person,  which  have  no  relation  to  the 
cause  or  subject-matter  of  the  inquiry."  Hoar 
V.  Wood,  8  Met.  188;  Jjawaon  v,  Mieks,  supra. 

The  same  reason  exists  for  making  some  al- 
lowance for  the  excitement  incident  to  the  oc- 
casion, whether  the  defendant,  Cramer,  was 
appearing  in  proper  person  or  by  attorney  for 
the  corporation,  when  we  consider  tbat  the  an- 
swer of  the  witness  Nissen  contained  a  charge, 
in  making  which  he  was  protected  by  absolute 
privilege  from  an  action,  that  this  aefendant, 
Cramer,  liad  attempted  dishonestly  to  provide 
a  bonus  for  himseli  while  acting  as  agent  ftn- 
anotber. 

His  honor  instracted  the  jury  as  follows: 
"The  plaintiff  alleys  in  his  complaiot  that  tbe 
tDeDcsee  Gold-Mining  Company  was  present 
and  represented  by  counsel  and  its  agent,  and 
admits  that  the  agent  present  was  tbe  defend- 
ant, Cramer.  If  the  defendant  was  represent- 
ing the  Genesee  Gold-Mining  Company  in  the 
plaintiff's  action  against  it.  Be  had  the  right  to 
contradict  what  the  plataitlff  swore,  and  to  say 
it  was  a  lie,  and  would  not  be  liable  to  an  ac- 
tion of  slander,  unless  he  took  advantage  of  and 
used  tbe  occasion  to  speak  the  word^  malicious- 
ly; but  the  plaintiff  must  prove  tbat  tbe  defend- 
ant spoke  the  words  maliciously,  and  such  proof 
must  show  malice  at  the  time  tbe  words  were 
spoken,  and  that,  under  the  circumstances  sur- 
rounding their  utterance,  the  law  would  not 
presume  malice  from  the  use  of  the  words 
themselves." 

If,  as  we  believe,  the  defendant  company  or 
its  agent,  when  permitted  by  tbe  court  to  speak 
in  the  course  of  a  trial  or  judicial  proceeding, 
was  protected,  as  the  counsel  would  have  been, 
against  all  Inquiry  into  his  motives  in  uttering 
any  words  that  were  relevant  and  pertinent, 
however  defamatory,  of  a  witness  offered  for 
the  opposing  parly,  there  is  certainly  no  ground 
for  complaiot  on  the  part  of  the  plaintiff  when 
the  court  allowed  him  tbe  opportunity  to  show, 
if  he  couid,  tbat  the  language  which  was  perti- 
nent was  in  fact  used  to  gratify  malice  which 
the  defendant  at  tbe  time  entertained  towards 
the  plaintiff.  ■  i 

We  think  that  there  was  no  error  in  tbe  re- 
fusal to  admit  the  letter  offered.  It  did  not 
tend  to  show  malice,  and  was  not  relevant  as 
evidence  of  the  utterance  of  the  defamatory  lan- 
.  guage  alleged  to  have  been  used. 

There  is  7ioerror,  and Utt  judgment  isaffirmed. 


ARKANSAS  SUPREME  COURT. 


James  CAMPBELL,  Appt., 

V. 

John  C.  JONES  et  at. 

{  Ark  ) 

1.  Where  »  homoBtmrnA  im  erohangfed  for 

Nora.— See  HlUer  v.  FlneRan,  ptMl,  818. 
«  L.  R.  A. 


lands  In  another  State,  In  whtcb  no  judymenta  ex- 
ist against  Its  owner,  larger  In  area  tbaa  the  quan- 
tity  to  wbloh  the  lawa  of  such  State  permit  a 
homestead  exemption  to  attach,  tbe  surplus,  be- 
yond what  may  be  held  as  exempt,  becomes  lia- 
ble fortbe  debts  of  the  one  Tnniring  the  exchange 
at  the  Instant  the  title  vesta  in  him. 

a.  Sneh  liability  eannot  be  defeated  as 

to  oxlstlDff  debts  by  tbe  ^mple  Surrender  end 
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oanoellatiOD  by  the  owner  of  his  deed,  and  the 
procuring,  without  valuable  consldetation,  of 
new  oonreyaDooe  to  be  made  to  taia  children. 

(FebruaiT  1,  IflM.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Arkansas  County  in 
favor  of  defendants  in  a  suit  to  set  aside  as 
fraudulent  certain  conveyances  of  land.  Be- 
Vfrted. 

The  case  sufficiently  appears  in  tlie  opinion. 

Menrt,  Panl  Hntohuwon  and  CHbson  A 
Holt,  for  appellant: 

Tbe  cancellation  of  the  deed  from  Brown  to 
Jones  did  not  devest  Jones  of  tbe  legal  title  to 
tbe  lands. 

Strawn  v.  Norru,  31  Ark.  80. 

Tbe  fact  of  tbe  land  traded  being  the  bome- 
Btead  gives  no  rigbt  to  support  a  deed  to  tbe 
cfaildren.  and  tbe  bomestead  is  forfeited  on  ac- 
count of  the  attempted  fraud. 

Ghambm  t.  8aUie,  99  Aifc.  407;  Sament  v. 
Chulibuck,  19  Iowa,  87-40;  Oliphantv.  HarUey, 
82  Ark.  465;  Bennett  t.  Hutton.  38  Ai^.  76^. 

Tbe  States  of  tbe  Union  are  separate  com- 
monwealths, and  their  peculiar  Homestead 
Exemption  Laws  only  apply  to  bona  fide  citi- 
zens residing  in  th^  limits  and  continuing  so 
to  reside. 

Donndly  v.  Wheeler,  84  Ark.  111. 

The  privilege  of  Immunity  granted  by  tbe 
law  is  conditioned  on  continued  citizenship  in 
tbe  State.  This  being  tbe  case,  bad  Jones  sold 
his  homestead  for  money  or  personal  property 
and  started  to  leave  Iowa,  every  dollar's  worm 
of  this  could  have  been  subjected  to  bis  debta. 

Mr.  W.  H.  H»UibnFton.  for  appellees: 

If  there  was  no  fraud  then  there  was  no 
equity  fn  the  bill;  if  fraud,  tbe  burden  of  proof 
was  on  tbe  appellant. 

Bump,  Fraud.  Conv.  868,600;  Ex  parte  Con- 
way. 4  Ark.  356;  Spenee  v.  Dodd.  19  Ark.  168. 

If  John  C.  Jones'  homestead  was  absolutely 
exempt  from  Campbell's  judgment  Iq  Iowa, 
he  had  the  right  to  dispose  of  the  same  at  his 
will,  free  from  all  taint  of  fraud. 

Bump,  Fraud.  Conv.  245,  620;  Erb  v.  CWe,  81 
Aik.  564;  Stanley  v.  Unytter,  48  Ark.  484,  and 
autborities  cited;  Bogan  v.  CfeDrfand(Ark.i,  12 
8.  W.  Rep.  159. 

A  man  may  sell  bis  bomestead  and  reinvest 
the  proceeds  of  that  sale  in  a  new  homestead, 
no  matter  how  many  judgments  may  be  stand- 
ing against  bim. 

Monroe  v.  May,  9  Kan.  466;  Bump,  Fraud. 
Conv.;  4  8o.  Law  Rev.  (St.  Louis ed.)  p,  7, 

Hufl^MSt  J.,  delivered  the  opinion  of  tbe 
court: 

On  the  first  day  of  August,  1885,  appellant 
recovered  a  judgment  against  John  C.  Jones, 
one  of  the  appellees  and  tbe  father  of  tbe  other 
appellees,  in  Desha  Circuit  Court,  in  Arkansas, 
in  tbe  sum  of  |8,661.93,  and  on  tbe  23d  of  Oc- 
tober, 1885,  bad  an  execution  issued  on  said 
judgment,  which  od  tbe  28d  of  December, 
1885,  was  returned  unsatisfied.  He  then  filed 
his  bill  in  equity  to  set  aside  as  fraudulent, 
and  have  decmred  void  as  to  hii  debt,  certain 
conveyances  of  land,  which  John  C.  Jones  bad 
procured  to  be  made  to  bis  children  by  one 
Talmadge  £.  Brown.  Tbe  bill  was  dismissed 
and  he  appealed.  John  C.  Joues  owned,  near 
6L.aA. 


Des  Moines,  Iowa,  a  forty-acre  tract  of  land, 
which  had  been  set  aside  to  him  as  a  home- 
stead, and  which,  under  tbe  laws  of  that  State, 
could  not  be  taken  in  execution  for  bis  debts. 
In  November,  1877,  John  C.  Jones  ezchansed 
his  forty-acre  bomestead  with  one  Talmadge 
E.  Brown,  for  1,600  acres  of  land,  in  what  was 
then  a  part  of  Desha  CounW,  in  the  State  of 
ArkansEis,  but  which  was  anerwards  attached 
to  Arkansas  County.  He  bad  tbe  deed  to  the 
Arkansas  lands  made  to  himself,  and  conveyed 
his  homestead  ta  Iowa  to  Brown,  with  an  un- 
derstanding, at  tbe  time  the  cooveyaooes  were 
made,  that  he  would  visit  Arkansas,  examine 
tbe  lands  purchased  of  Brown,  determine  how 
he  would  divide  them  between  bis  children, 
and  that  be  would  then  cancel  and  deliver  up 
Brown's  deed  to  bim  for  tbe  lands,  and  that 
BrowD  would  thereupon  make  deeds  according 
to  bis  division  of  the  lands,  and  bis  direcUoos. 
He  canceled  In  writloe  across  its  face  Brown's 
deed  to  bim,  he  and  his  wife  signed  and  ac- 
knowledged tbe  cancellation  and  delivered  the 
deed  to  Brown,  who  then  made  to  John  C.  Jones 
a  deed  for  160  acres,  and  to  his  children  deeds 
for  1,440  acres,  of  tbe  Arkansas  lands.  Two  of 
the  children  were  minors.  The  lands  were 
wild  and  unimproved.  The  father,  John  C. 
Jones,  settled  upon  and  improved,  and  dairos 
as  a  homestead,  the  160  acres  conveyed  to  him. 
The  only  consideration  for  tbe  conveyances 
from  Brown  to  John  C.  Jones  and  his  chil- 
dren for  the  Arkansas  lands  was  the  convey- 
ance by  John  C.  Jones,  tbe  father,  of  bis  bome- 
stead in  Iowa  to  said  Brown.  No  considera- 
tion moved  from  tbe  children  to  tbe  father. 
At  tbe  time  John  C.  Jones  made  this  exchange 
of  lands  with  Brown,  there  was  a  subsisting, 
unsatisfied  judgment  arainst  bim,  in  favor  of 
appellant,  Campbell,  in  Iowa,  where  bis  home- 
stead was  situated,  and  that  judgment  was  the 
foundation  of  the  judgment  in  Desha  County, 
Arkansas,  and  was  recovered  in  tbe  Supreme 
Court  of  Iowa  on  appeal,  March  18,  ^875. 

No  motion  was  ever  made,  or  step  taken  to 
set  aside,  vacate  or  modify  tbe  judgment  re- 
covered in  Desha  County,  Arkansas,  and  no 
good  reason  is  given  for  the  failure  by  appel- 
lee, John  C,  to  make  such  motion,  or  take 
such  step;  and  yet  he  asks  to  beallowed  to  attack 
tbe  judgment  collaterally,  which,  it  is  hardly 
necessary  to  say,  cannot  be  done.  AppeUees 
insist  that  the  exchange  of  his  homeatead  in 
Iowa  for  the  lands  In  Arkansas  was  not  made 
to  defraud  his  creditors,  but  in  good  faith,  and 
to  procure  homes  for  bis  children;  that  ndUier 
bte  bomestead  in  Iowa,  nor  the  proceeds  of  the 
sale  thereof,  when  sold  by  bim,  could  have 
been  taken  in  execution  for  his  debts;  that  be 
bad  a  right  to  reinvest  tbe  proceeds  of  the  sale 
of  tbe  same  for  the  benefit  of  bis  family,  and 
that  the  property  purchased  therewith  conld 
not  have  been  taken  in  execution  for  his  debts: 
that,  his  bomestead  in  Iowa  being  exempt, 
there  were  no  creditors  as  to  it,  and  that  any 
disposition  be  might  have  made  of  it  would 
not  have  been  a  fraud  upon  bis  creditors;  that 
having^  invested  his  homestead,  thus  exempt  in 
Iowa,  in  lands  in  Arkansas  for  himself  and  bis 
children,  the  lands  in  Arkansas  taken  In  ex- 
change cannot  be  taken  in  execution  for  this 
debt. 

It  is  also  contended  for  Bailees,  that  the 
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deed  first  made  br  Brown  to  John  C.  Jones, 
was  an  escrow,  and  that  the  title  to  Uie  lands 
described  therein  did  not  pass  tberebyi  nor 
until  the  conTeyances  were  made  bj  Biown  to 

him  and  bis  diildren  according  to  John  C. 
Jones'  division  of  the  lands  and  after  the  can- 
cellation of  the  first  deed. 

But  this  theoTj  is  not  supported  hy  the  evi- 
dence, the  preponderance  of  which,  as  to  this, 
is  that  the  deed  first  made  by  Brown  to  ap- 

Eellee  John  C.  Jones,  for  all  the  lands,  was  de- 
rered  to  him  directly.    There  is  no  evidence 
to  the  contrary. 

It  is  well  settled  that  a  voluntair  conveyance 
made  to  hinder,  delay  or  defmud  creditors  ia 
void  as  to  them,  the  grantor  being  inaolvent 
without  the  property  so  conveyed.  Drigga  & 
Co'»  Batik  V.  Norwood,  50  Ark.  43;  Adama  v. 
Edserton,  48  Ark.  419;  Etrrahy  v.  Latham,  46 
Ark.  642;  Meeva  v.  Bheneood,  4S  Ark.  590; 
Danley  v.  Rector,  10  Ark.  226;  Leach  v.  Fowler, 
22  Ark.  145;  Bertrand  v.  Elder,  28  Ark.  494; 
Masne  v.  Enyart,  83  Ark.  251;  Oliphant  v. 
Hartley,  82  Ark.  466;  Bennett  v.  Hutmm,  8S 
Ark.  783,  767. 

But  it  is  as  well  settled  that  "it  is  incum- 
bent on  a  creditor,  who  complains  of  a  fraudu- 
lent conveyance,  to  show  that  his  debtor  has 
disposed  of  property  that  might  otherwise  have 
been  subjected  to  the  satisfaction  of  his  debt. 
Until  this  is  done  no  injury  appears." 

Creditors  cannot  complam  that  a  conveyance 
of  a  homestead  is  fraudulent  as  to  debts  for  the 
payment  of  which  it  cannot  be  taken  in  execu- 
tion. They  could  not  reach  it  if  not  conveyed, 
and  hence  the  motives  for  the  conveyance  do 
not  concern  them.  Staiiley  v.  Snyder,  48  Ark. 
480;  Erbv.  Cole,  31  Ark.  557;  CtorAv.  Antkmy, 
81  Ark.  546;  Meux  v.  Anthony,  11  Ark.  411; 
Hempttead  v.  Johnaton,  18  Ark.  134;  Bogan  v. 

Cleveland,  October  13,  1889,  62  Ark.  . 

But  when  the  deed  to  the  1,600  acres  of  land 
in  Arkansas  was  made  and  delivered  to  ap- 
pellee, John  C.  Jones,  the  title  thereto  vested 
in  him,  and  the  same  became  liable,  eo  inttanti, 
to  sale  under  execution  for  the  payment  of  his 
debts,  except  such  part  as  he  might  be  entitled 
to  fix  and  claim  a  homestead  upon.  That  it 
was  not  competent  for  him  lo  devest  the  title 
thus  acquired  by  simple  cancellation  and  sur- 
render of  the  deed,  first  made  to  him  bv  Tal- 
madge  E.  Btowd  for  the  1,600  acres  of  land 
in  Arkansas,  is,  we  apprehend,  well  settled. 
Birdv.  Jones,  87  Ark.  195;  Taliaferro  v.  Bolton, 
34  Ark.  608;  Neat  v.  Speigle,  88  Ark.  68;  Stravin 


V.  JUfmrU,  21  Ark.  80;  Wilton  v.  RiU,  IS  N.  J. 
£q.  148;  Bank  of  Newbury  v.  Sasbnan,  44  N. 
H.  4S8;  Bolbrook  v.  TirreU,  9  Pick.  108;  QU- 
hert  V.  BuUdey,  5  Conn.  262;  Faweettt  v.  Kim- 
mey,  88  Ala.  364;  Conway  v.  Deerfield,  11  Mass. 
882;  Kearting  v.  Kilian,  18  Cal.  491;  Bogert  v. 
Bogerg,  58  Wis.  86;  1  Greeol.  Ev.  §  265;  Sieel 
V.  Steel,  4  Allen,  432;  Sblmes  v.  Tnmi,  82  U. 
8.  7  Pet.  171  [8  L.  ed.  647];  Patterson  v.  Tea- 
ton,  47  Me.  808;  Fonda  v.  Sage,  46  Barb.  188; 
Howard  v.  Huffman,  3  Head,  563. 

The  appellee,  John  C.  Jones,  is  entitled  to 
claim  and  have  set  a^de  to  him,  as  a  home- 
stead, the  160  acres  of  land  conveved  to  him  by 
Talmadge  E.  Brown  and  claimed  by  him  as  a 
homestead  in  his  amended  answer,  and  upon 
which  he  bad  fixed  hia  homestead  before  the 
commencement  of  this  suit,  and  before  the  re- 
covery of  appellant's  judgment  hi  Desha 
County.  More  than  this  he  conld  not  claim 
under  the  Constitution  and  Laws  of  Arkansas, 
which  limit  the  homestead  to  160  acres  of  land. 
The  title  to  all  the  lands  sought  to  be  subjected 
to  the  payment  of  appellant's  debt  having  once 
vested  in  him,  and  become  subject  to  his  debts 
(save  that  which  be  might  claim  as  his  home- 
stead) the  appellee,  John  C.  Jones,  could  not  by 
cancellation  of  the  conveyance  to  him  and  the 
procuring  of  conveyances  to  be  made  to  his 
children,  which  were  voluntary,  defeat  appel- 
lant's right,  as  one  of  hia  creditors,  to  have  the 
lands  thus  conveyed  subjected  to  the  satisfac- 
tion of  his  debt. 

It  is  insisted  that  appellant's  right  to  relief 
was  barred  before  the  commencement  of  his 
suit  But  the  lands  were  wild  and  unimproved, 
and  it  follows,  from  what  has  been  said,  that 
no  title  ever  vested  in  the  children  of  appellee, 
John  C.  Jones,  to  the  1,440  acres  of  land  con- 
veyed to  them  by  Brown,  as  be  had  previously 
conveyed  bis  title  to  John  C.  Jones,  the  father, 
in  whom  it  still  resides,  not  having  been  de- 
vssted  by  the  cancellation  and  surrender  of  the 
first  deed  made  to  bim,  for  all  the  1,600  acres 
of  land,  by  Brown.  Besides,  In  the  answers 
filed  by  the  children  of  John  C.  Jones  to  the 
appellant's  complaint,  they  aver  that  they  did 
not  know  that  deeds  to  the  lands  had  been  made 
to  them  until  1883.  The  complaint  in  that 
case  was  filed  the  4th  of  February,  1686. 

The  decree  of  the  Arkansaa  Cbvuit  Oowt  ia 
Chancery  ie  rerersed,  with  directions  to  the 
court  below  to  alter  a  decree  in  accordance 
with  this  opinion. 


NEW  HAMPSHIRE  SUPREME  COURT. 


ADAMB  FEMALE  ACADEMY  et  al.,  Plfft., 
t. 

Edmund  ADAMS  et  al. 

<....N.H  ) 

A  ftmd  a^-ven.  by  will  to  tnutees  '*  to  es- 
tabliah  a  female  academy,"  etc.,  voas  be 


used  for  tbe  support  of  a  public  scbool  In  connec- 
tloD  vltta  the  tawa,  when  it  has  become  Imprao- 
tloable  to  maintain  a  female  academy  with  it. 

(July  SB,  1880.; 

N  reservation  from  the  Supreme  Court  for 
Rockingham  Counly  (Blodgett,  upon 


0 


Nora.— C7iarttaW«  wees  OTid  trvMs;  doetrint  nf 
cy  pr^fl. 

Bee  Stratton  v.  PhyBlo-Medlcal  Institute,  ante, 
88,  Itt  Haas.  fiOS:Bullardv.  Chandler,  antMOl,  lis 
4L.RA. 


I  Mass.  532;  Fire  Ins.  Patrol  v.  Boyd,  1  L.  U.  A.  417, 
120  Fa.  62«:  Cottman  v.  Qraoe.  8  L.  fi.  A.  146,  lU  N. 
Y.  m-.  Heiakell  v.  Cblckosaw  Lodge.  4  L.  B.  A.  688, 
and  notee,  87  Tenn.  MS. 
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bill  and  answer  of  a  proceeding  by  the  trusteee 
of  the  Adams  Female  Academy  toobtain  leave 
to  sell  certain  real  estate  and  to  apply  tbe  whole 
income  of  the  institution,  accordinf;  to  an  Act 
of  the  Legislature,  to  the  support  of  a  public 
Bcbool  in  connection  with  tbe  Town  of  Derry. 
Decree  for  ptaintifft, 

Jacob  Adams,  by  bis  will  dated  Aufinst  7, 
1822,  gave  a  fund  to  certain  persons  as  trustees 
"b^^rtablishafemalc  academy  in  Londonderry 
for  the  education  of  females."  The  trustees 
accepted  tbe  trust  and  the  Adams  Female 
Academy  was  founded. 

The  bill  Id  this  case  represented  that  the  cor- 
poration which  was  formed  to  carry  out  the 
purposes  of  the  trust  had  continued  under  suc- 
cessive trustees  to  the  present  time,  and  that  a 
successful  and  satisfactory  school  was  main- 
tained for  many  years. 

The  bill  further  alleged  that  the  conditions 
for  the  support  and  maintenance  of  tbe  school 
at  tbe  place  named  in  the  will  of  Adams  are 
enUrely  different  dow  from  what  they  were  at 
the  date  of  said  will,  and  what  they  have  been 
since:  vahies  in  property  have  changed,  the  re- 
quirements for  schools  have  changed,  a  fund 
which  was  sufficient  from  1828  to  i860  is  not 
now  sufficient;  within  a  few  years  past  Pinker- 
ton  Academy  for  males  and  females  has  been 
^slabllshed  within  three  miles  of  Adams  Acad- 
emy building,  and  other  schools  have  been  es- 
tablished in  the  vicinity. — so  that  tbe  objects 
and  purposes  of  the  testator  are  liable  to  be  de- 
feated unless  some  change  can  be  made.  That 
the  trustees  have  concluded  that  the  best  way 
to  carry  out  the  intention  of  the  will  is  to  coo- 
nect  the  district  school  in  that  locality  with  the 
corporation  and  use  the  school  building  of  the 
corporation  for  the  public  school-house;  and  the 
income  of  the  fund  in  the  bauds  of  the  trustees, 
added  to  tbe  school  money  coming  annuallr 
from  tbe  district,  being  used  together,  will 

{)rovide  efBcieot  and  capable  teachei's  and  give 
onger  and  better  school  than  either  corpora- 
tion or  districtcould  support  separately.  That 
to  accomplish  this  purpose  an  Act  was  passed 
by  the  Legislatare  establlablng  tbe  Adams 
School  District  The  inhabitants  of  said  dis- 
trict have  voted  to  unite  with  tbe  Academy  to 
carry  into  execution  the  purposes  of  the  Act. 
That  the  school  building  erected  for  the  Acad- 
emy is  in  fair  condition  and  in  location  and 
place  well  adapted  to  school -district  puiposes. 
The  bill  prayed  that  tbe  trustees  be  allowed  to 
sell  certain  of  the  real  estate  belonging  to  the 
Academy  and  use  tbe  income  thereof  to  sup- 
port a  school  in  the  Academy  school  building, 
and  for  such  other  relief  as  might  be  just. 
Mr,  David  Cross,  for  the  plaintifls: 
This  is  a  charitable  gift.  "Education  and 
schools  of  learning  of  all  grades  are  referred  to 
in  the  statutes,  and  almost  all  gifts  for  educa- 
tional purposes  are  held  to  be  charitable." 

Perrv,  Tr.  g  700;  Bispham.  Eq.  §  124;  Jack- 
ton  V.  Phillipt,  14  Allen,  556. 

Tbe  will  fixes  the  place  at  "  within  one  hun- 
dred rods  of  the  old  parish  meeting-bouse  in 
the  said  First  Parish  in  Londonderry,"  The 
use  of  the  fund  by  the  Adams  School  District  is 
tbe  only  method  of  effecting  that  result. 

"  If  the  gift  be  to  find  a  preacher  in  Dale  it 
would  be  a  breach  of  trust  to  find  one  in  Sale;" 
"If  the  trust  be  for  Uie  poor  of  O,  it  would  be 
A  li.  K.  A. 


a  breach  of  trust  to  extend  it  to  other  pariah ee." 

Lewin,  Tr.  p.  581. 

Where  a  charitable  gift  has  t>een  made  in 
trust  in  clear  and  exact  terms  that  (»nnot  be 
fulfilled  because  of  a  change  in  circumstances, 
the  court  will  apply  it  ey  prit. 

Ameriran  Ajcademy  and  Sciejuet  v. 

Harvard  College,  12  Gray,  696;  Jaektmt  v. 
Phtliips,  14fAllen,  549;  Minot  v.  Baker,  6  New 
Eng.  Rep.  68ci,  147  Mass.  852;  2  Story,  Bq. 
Jut.  p.  596,  g  1169;  Bispbam,  Eq.  2d  ed.  186. 
127,  and  coses  cited;  Perry,  Tr.  §§784.  786. 
and  notes. 

In  Bishop  of  Herrford  v.  Adamt,  7  Yes.  Jr. 
824,  a  very  large  estate  was  given  to  trustees  to 
provide  out  of  tbe  income  money, 'provirions, 
physic  and  clothes  for  the  poor  of  certain  par- 
ishes. The  heir  claimed  a  large  surplus  that 
remained.  The  whole  proper^  was  decided 
to  be  impressed  with  a  cbaritahle  idea,  and  the 
surplus  was  decreed  cyprha  to  be  used  in  in- 
structing and  apprenticing  out  children  in  the 
same  pi^sbes.  Msrk  tbe  chsnge  from  provis- 
ions to  instruction,  and  also  mark  the  litnit  to 
"  the  same  parish." 

In  a  stronger  case  of  AUy-Oen.  v.  Min^ivU, 
4  Yes.  Jr.  11.  the  testator  provided  for  appren- 
ticing children,  paying  no  more  than  ten 
pounds  each.  It  was  impossible  to  bind  outat 
so  low  a  sum,  applicants  were  few,  and  Ibe 
gift  was  not  nearly  exhausted.  The  limitation 
of  the  testator  was  considered  not  to  be  positive: 
the  times  bad  changed  since  hia  will,  so  his  in- 
tention must  be  presumed  to  have  changed;  and 
the  price  paid  for  each  apprentioe  was  en- 
larged. 

In  AttyOen.  v.  Wanaay,  15  Yes.  Jr.  281,  a 
bequest  was  made  to  trustees  for  placing  out  as 
apprentices  two  boys,  sons  of  members  of  a 
nesbyterian  congregation,  dwelling  in  the 
parish  named,  ana  a  large  surplus  arose,  the 
charity  was  extended  cy  pr^  to  apprentidnf^all 
hoys  answering  the  description  in  tbat  parish, 
then  in  other  parishe»<,  and  after  tbat  to  daugh- 
ters of  members  in  like  manner. 

In  this  case  the  court  sought  first  to  limit  it  to 
boys  in  tbat  parish,  and  not  finding  boys,  sons 
of  a  Presbyterian  congregaUon,  in  that  parish, 
then  to  other  parishes,  and  then  to  girls. 

In  Atty-Q-en.  v,  Ironmongen  Co.  Cra-Kf,  &  P. 
327,  L<ml  Chancellor  Cottenham  said:  "A 
charity  may  be  cy  prie  to  the  original  object, 
which  seems  to  have  no  trace  of  resemblance 
to  it,  but  which  may  be  very  properly  adoi^ed 
if  no  other  can  be  found  having  a  nearer  ccm- 
nection." 

The  trustees  object  to  the  fund  beioE  trans- 
ferred from  them.  Even  if  the  trustees  re- 
quested such  transfer  to  other  trustees,  it  could 
not  be  done. 

Perry,  Tr.  §  785;  Harvard  College  v.  Sorut^ 
for  Promoting  Theological  EdvieaHon,  8  Gray, 
380. 

Me$tT8.  Fred  R.  Felch  and  Frink  A 
B&tcbelder,  for  defendants: 

This  was  not  a  gift  for  general  educational 
purposes.  The  purpose  was  to  establish  a  fe- 
male seminary  in  testator's  own  village,  and  it 
does  not  suflSciently  appear  tbat  the  fund  can- 
not be  applied  to  the  purpose  the  testator  in- 
tended. It  is  not  a  question  of  usefulness  or 
convenience. 

8  Story,  Eq.  Jur.  1174t^!1?6:  |for(«nf 
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QoUege  v.  Society  for  Emoting  Theotoffieal  Eg- 
veaUon,  8  Orav,  298. 

We  hare  no  reason  to  suppose  Ibe  testator 
would,  in  any  event,  have  asseoted  to  llie  ap- 

flicaliouof  the  fund  proposed  by  the  plaintiffs, 
t  was  hia  expressed  iatectioD  to  limit  bia  char- 
ity to  a  particular  iustitutioo  and  a  particular 
mode  of  education. 

See  Philadelphia  v.  Qirard,  45  Pa.  9;  Atty- 
6m.  V.  WhiUley,  11  Vea.  Jr.  U\%  Atty-Qen. 
V.  Earl  of  Mansfield,  2  Kuss.  501 ;  MelnUre  t. 
ZanwBitU,  17  Obio  St.  852. 

To  Aiveti  tbe  fund  to  the  education  of  both 
sexefi  in  a  conuDon  district  school  is  an  unau- 
thoiized  departure  from  tbe  testator's  inten- 
tion. 

Tbe  court  cannot  do  what  the  executor  might 
Lave  done — remodel  tbe  provisions  of  tbe  will. 

Lepage  v.  MeNamara,  6  Iowa,  136;  Venahle 
T.  Coffman,  2  W.  Va.  830. 

The  meaning  of  the  doctrine  of  eg  pria  fs 
that,  when  a  definite  function  or  duty  is  to  be 
performed,  and  it  cannot  be  done  in  exact  con- 
formity with  the  scheme  of  the  person  or  per- 
sons who  have  provided  for  it,  it  must  be  per- 
formed with  as  close  appro^dmation  to  that 
scheme  as  reasonably  practicable. 

PAiladelphia  v.  Girard,  45  Pa.  28;  .fitwm  v. 
Concord,  33  K.  H.  2B8. 

If  tbe  plan  suggested  by  tbe  plaintifFs  does 
not  approximate  as  nearly  to  tbe  apparent  in- 
tent of  tbe  testator  as  tbe  plans  suggested  by 
the  defendants,  we  ask  the  court  to  direct  that 
tbe  fund  shall  be  administered  in  accordance 
with  one  of  said  plans. 

This  fund,  if  possible,  should  tw  bo  admlnis- 
tered  that  only  females  shall  reap  the  educa- 
tional benefits  therefrom. 

Jaekaon  v.  PhiUipt,  14  Allen,  549;  Comhe  v. 
hazier,  2  Desaus.  Eq.  431. 

Trustees,  whether  individuals  or  corpora- 
tions, cannot  convert  th^  fund  to  other  uses,  so 
long  as  the  uses  declared  by  the  donor  are  ca- 
pable of  execution. 

Perry,  Tr.  §  788,  and  cases  cited. 

Clark,        delivered  tbe  opinion  of  the 

court: 

The  trust  created  by  the  will  of  Jacob  Adams, 
"to  establish  a  female  academy  in  Londonder- 
ry for  the  edacation  of  females,"  was  a  sift  to 
charitable  uses.  It  was  accepted  by  the  trus- 
tees and  bas  been  administered  for  a  period  of 
sixty  years  according  to  the  purpose  of  the  tes- 
tator expressed  in  the  will.  The  trustees  rep- 
resent that  circumstances  have  so  changed  that 
the  original  plan  of  administering  the  trust  is 
no  longer  practicable,  and  they  ask  tbe  direc- 
tion of  tbe  court  whether  tbey  may  change  tbe 
mode  of  executing  the  same  by  conveninft  cer- 
tain real  estate  held  by  them  as  a  part  of  tbe 
fund  into  money  and  applying  the  income  of 
the  fund  to  tbe  support  of  a  school  in  connec- 
tion with  the  Adams  School  District,  a  corpo- 
ration embracing  the  territory  where  the  Adams 
Female  Academy  is  located,  and  empowered 
by  law  to  receive  and  tise  tbe  income  of  tbe 
Academy  fund  for  educational  purposes. 

The  guestioii 's  whether  the  proposed  change 
in  the  mode  of  executing  the  charity  !s  reason- 
able and  allowable  under  tbe  terms  of  the  be- 
quest by  which  it  was  created.  The  necessity 
of  a  diange  is  shown  by  the  fact  that  the  fund 
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is  insufficient  to  maintain  an  independent 
school  at  tbe  present  time,  and  unless  some 
other  mode  of  executinir  tbe  trust  can  be  adc^t- 
cd  the  charity  must  fiJl.  The  reasonableness 
of  tbe  plan  suggested  is  shown  by  the  fact  that 
it  seems  to  he  the  nearest  practicable  method 
of  currying  out  the  expressed  intention  of  tbe 
donor.  Whether  the  change  ia  allowable  un- 
der the  terms  of  the  bequest  is  a  question  of 
construction. 

The  doctrine  of  ev  prh,  although  perhaps 
not  formally  adopted  in  this  State,  has  been 
reco^ized  {Second  Conqregational  Society  v. 
Fir»t  Congregational  Society, l^lii.  H.  315, 880; 
Brown-v.  Concjrd,  38  N.  H.  285,  298);  and,  re- 
garded as  a  rule  of  construction  and  not  of  ad- 
ministration (Perry,  Tr.  %  723)  it  is  a  reason- 
able doctrine,— by  which  a  charity  may  be 
enforced  in  favor  of  tbe  general  intent,  even 
where  tbe  particular  mode  or  means  provided 
by  the  donor  fail  by  reason  of  their  inade- 
quacy. 

The  rule  of  equity  on  this  subject  seems  to  be 
clear  that,  when  a  definite  charity  is  created,the 
failure  of  the  particular  mode  in  which  it  is  to  be 
effectuated  does  not  destroy  the  charity;  for 
equity  will  sut»titute  another  mode,  so  that  the 
substantial  intention  shall  not  depend  upon  the 
formal  intention.  Philadelphia  v.  Girard,  45 
Pa.  27;  Jackson  v.  Phillips,  14  Allen,  539. 

Tbe  docrine  of  cy  prh  adopted  to  this  extent 
ia  in  harmony  with  tbe  equitable  rule  that  a 
liberal  construction  is  to  be  given  to  charitable 
donations  to  accomplish  the  general  charitable 
intent  of  the  donor. 

Upon  the  facts  appearing  in  the  case,  the 
trustees  arc  authorizied  to  make  the  proposed 
change  in  the  mode  of  administering  Uie  trust. 
The  purpose  of  tbe  donor  was  to  provide  a 
fund  for  the  education  of  females,  and  the  lan- 
guage of  tbe  will  indicates  an  intention  to  es- 
tablish a  permanent  charity.  The  bequest  was 
not  in  terms  restricted  to  tbe  original  plan  of 
the  donor,  which  having  become  impracticable 
by  reason  of  a  change  oi  circumstances,  a  rea- 
sonable construction  of  tbe  terms  of  the  gift 
authorizes  the  trustees  to  adopt  any  mode  of  ad- 
ministering tbe  trust  which  will  accomplish  tbe 
ultimate  purpose  of  the  testator,  if  such  a 
scheme  is  practicable;  and  the  plan  proposed 
seems  beat  adapted  to  cariying  out  the  charita- 
ble intention  of  tbe  testator  under  existing  cir- 
cumstances. 

Decree  a^ordingly. 

Blod^tt.      did  not  sit;  the  others  con 

curred. 

At  tbe  subsequent  October  Term,  the  plain- 
tiff moved  for  a  judgment  according  to  Uie 
above  opinioo.  At  the  same  time  the  defend- 
ants submitted  propositions  for  the  administra- 
tion of  the  funds  by  placing  them  in  the  hands 
of  the  trustees  of  the  Finkertou  Academy,  tbe 
income  to  be  applied  to  the  payment  of  tuition 
in  Pinkerton  Academy  of  females  who  might 
be  deemed  deserving  and  who  resided  within 
the  limits  of  the  original^Towosbip  of  London- 
derry as  it  existed  at  the  date  of  the  decease  of 
Jacob  Adams.  The  court  refused  to  adopt  any 
of  the  propositions  upon  the  ground  that  the 
matter  was  already  adjudicated.  The  defend- 
ants excepted,  and  the  question  wv  reserved 
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for  the  determination  of  tbis  court.  A.t  the 
December  Law  Term  the  court  deDied  the  re- 
quest and  at  the  January  Trial  Term,  ,1880, 


judgment  waa  entered  according  to  the  decis- 
mn  of  the  court  as  given  above. 


WISCONSIN  SUPREME  COURT. 


CENTRAL  LITHOaRAPHING  &  EN- 
GRAVING CO.,  Beapt., 
t. 

William  B.  MOORE,  Appt. 
(....wto.....) 

1.  Ab  anw  In  mlnBlttlns  a  qnMUon  of 
law  to  the  Jury  is  not  nukterial*  where  the 
court  haa  sufflciently  ruled  Id  acoordanoe  with 
the  Jury'B  deotainn  by  refusing  to  set  aside  the 
verdict. 

2.  An  agreement  to  maanfltctore  cn- 
cravlnffa  and  Utbogrrapbs  for  theatri- 
cal pnrpo»e»  for  the  special  use  of  a  person, 
to  be  taken  and  paid  for  bjr  btm  durlnit  a  theatri- 
cal Beaaon.  the  worlt  to  be  ready  for  deliTety  by 
a  certain  day.  Is  not  a  sale  but  a  contract  to  fur- 
nish worb  and  labor;  and  the  manufacturer  holdd 
the  completed  work  merely  as  bailee  subject  to 
a  lien  for  the  ooosideratlon  to  t>e  paid. 

8.  Where  enp^vinjga  and  llthogrrapbs 
are  bunted  while  m  the  po—o— Ion  of 
the  nuuiofketiirer,  after  tbey  ere  ready  for 
delivery,  and  after  they  have  been  accepted  as 
aooording  to  contract  by  the  person  for  whom ; 
they  were  made,  the  latter  must  suffer  the  loss, 
and  the  manufacturer  may  recover  from  him  for 
his  work  and  labor  done  thereon. 

4.  One  who  hM  mdered  ffooda  to'be 


mannflbctnred  for  him,  to  be  paid  for  as  tbey 
are  dell^-ered.  Is  liable  to  the  manufacturer  for 
damagee  in  case  he  fails  to  aooept  and  tmkc  away 
the  completed  gooda  at  the  time  be  is  reqnlradlQ' 
the  contract  to  do  so. 
6.  Inmranoe  by  the  manufo«tnrer.  of 
soods  mannfkctared  to  order,  and  which 
ne  holds  as  bailee,  althouirti  taken  by  blm  as  nom- 
inal owner.  Is  not  material  es  bearing  on  the 
question  of  their  ownership,  or  of  his  right  to 
collect  the  amount  due  him  on  the  oontract  from 
the  person  for  whom  they  were  made. 

(December  8,  ^aa»^ 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Winnebago  County 
in  favor  of  plaintiff  in  an  action  to  recover  the 
agreed  price  of  certain  engravings  and  litho- 
graphs alleged  to  have  been  made  by  plaintiff 
for  defendant  according  to  contract  Afflmud. 
The  facts  are  fully  stated  by  the  court. 
Megtrg.  Jaekaon  A  Thompson,  for  ap- 
pellant: 

Where  a  manufacturer  is  employed  to  make 
an  article  out  of  bis  own  matenals,  the  title  re- 
mains Id  bim  until  the  "finished  article  is  de- 
livered," and  he  alone  must  bear  the  loss  in 
case  it  Is  destroyed  by  accident. 

Edwards,  Bailm.  pp.  856, 857;  Story,  Baltm. 


NOT».-iSaJ«  ami  contract*  to  manvfaclwv,  dfstin- 

The  distinction  between  a  "contract  for  sale"  and 
one  for  **  work,  labor  and  materials,"  is  tested  by 
the  inquiry,  whether  the  thing  transferred  Is  one 
not  in  existence,  and  which  would  never  have  ex- 
isted but  for  the  order  of  the  party  desiring  to  ac- 
quire It,  or  a  thing  which  would  have  existed,  and 
been  the  subject  of  sale  to  some  other  person,  even 
if  the  order  had  never  been  given.  Groves  v.  Buck, 
8  Haule  &  S.  178;  Towers  v.  Osborne,  1  Strange..60S; 
Benjamin,  Sales,  90. 

In  some  of  the  Statee  of  the  Union  the  distinction 
is  taken  between  an  agreement  for  the  sale  and  de- 
livery at  a  future  day  of  articles  then  existing,  and 
an  agreement  to  sell  and  deliver  articles  then  ex- 
isting, and  an  agreement  to  sell  and  deliver  articles 
not  then  manufactured,  but  to  be  made  after- 
wartls.— the  courts  holding  that  the  latter  are  con- 
tracts for  work  and  latxir  and  materials  found,  and 
not  within  the  statute.  Crookahank  v.  Burrell,  18 
Johns.  68;  Pitkin  v.  Noyce,  48  N.  H.  SM. 

A  simple  contract  "to  manufacture"  an  article  is 
not  a  contract  "for  the  sale."  Higgins  v.  Murray. 
78  N.  T.  262;  Donnell  v.  Hearn,  1«  Daly,  280;  Mixer 
V.  Howarth.  21  Pick.  206;  Spenoer  v.  Cone.  1  Met. 
283;  Goddard  v.  Blnney.  lift  Mass.  4S0:  Dowling  v. 
MoKenney.  124  Mass.  480, 

80,  where  a  contract  is  made  for  furnishing  a  ma- 
chine or  a  movable  thing  of  any  kind  and  fixing 
it  to  the  freehold.  Gotterell  v.  Apeey,  S  Taunt.  823; 
Tripp  V.  Armitage,  4  Hees.  ft  W.  087;  Clark  v.  Bul- 
mer,  11  Mees.  ft  W.  248. 

Or  where  the  substance  of  the  oontract  Is  to  uiake 
improvements  to  a  chattel  already  in  existence,  e. 
0..  to  make  and  flx  bcdlers  to  a  ship.  Anglo-Bgyp- 
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tlnn  Nav.  Co.  v.  Bennte,  L.  R.  10  C.  P.  871;  Benjamin. 
Sales,  98. 

80  when  the  article  is  not  at  the'tlme  of  the  oon- 
tract owned  by  the  vendor  and  ready  for  delivery, 
but  labor,  skill  or  money  are  necessary  to  be  ex- 
pended  in  producing  or  procuring  the  same,  it  Is  a 
oontract  to  manufacture.  Benn^  v.  Nye,  4  Qreene 
(Iowa)  410;  Partridge  v.  WUsoy,  8  lomutfll;  Brown 
V.  AllCD,  36  Iowa.  3UB. 

A  contract  to  deliver  at  a  future  day  a  thing  not 
then  existing,  and  yet  to  be  made,  la  a  contract  for 
work  and  labor  only  and  not  for  sale  and  purchace 
of  goods.  Crookshank  v.  Burrell,  18  Johns.  flS. 

Bo  of  a  contract  for  a  carriage  to  be  made  and 
delivered.   Towers  v.  Ostwrne,  1  8trang«,  SOU. 

Bo  of  a  contract  to  makeanddeliveroasksof  cut 
nails  (SewaU  v.  Fitch,  8  Cow.  215);  or  to  deliver  bar- 
rels of  flour  to  be  made  from  wheat  not  yet  on 
hand  (Bronson  v.  Wlman,10  Barb.  406);  or  to  manu- 
facture and  deliver  barrels  of  beer  every  week  for 
a  speclfled  time.  Courtright  v.  Stewart,  18  Barb> 
466:  Donovan  v.  Willson,  26  Ilarb.  18S. 

Bo  of  a  oontract  by  a  paper  maker  to  make  and 
deliver  paper  similar  to  other  paper  prevtousl.v 
made,  of  such  size  and  weights  as  the  plamtttT 
should  direct.  Fanona  v.  Lnuoks,  4  Robt.  tU,  48 
N.  7. 17;  Deal  v.  Maxwell,  61 N.  T.  OSSL 

TThen  a  eontnut  tif  mUe, 
When  a  person  stipulates  for  the  future  sale  of 
articles  which  be  is  habitually  making,  and  which 
at  the  time  are  not  made  or  finished,  it  is  essential- 
ly a  contract  of  sale  and  not  a  contract  for  labor: 
otherwise  when  the  article  Is  made  pursuant  to  the 
agreement,  l^mb  v.  Oafls,  12  Met.  886.  Bee  also 
Smith  v.  New  Tork  Cent.  K.  Oo.  4  Keyes,  180;  Bn- 
Jamin,  Sales,  W. 
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g  426;  Buffum  v.  Merry,  8  Mason,  478;  An- 
drews V.  Durant,  \\  N.  Y.  40. 

This  property,  by  the  terms  of  the  contract, 
was  to -'be  paid  for  "as  delivered."  And  it 
must  have  been  completed  before  the  title 
could  pass. 

Andrews  v.  Durant,  supra;  Tliomas  v.  Tol- 
fard,  70  Wis.  155;  Wagar  v.  Farrin,  15  West 
Rep.  876,  71  Mich.  — ;  Ungham  v.  Eg^etbm, 
37  Mich.  824:  CUe  t.  Berry,  42  N.  J.  L.  308; 
Terry  v.  Wkeder,  25  N.  Y.  620;  Macomher  v. 
Parker,  18  Pick.  183;  Pierson  v.  Spaulding,  12 
WesL  Rep.  493,  67 Mich. 640;  Benjamin,  Sales, 
§  819;  Qibbs  v.  Benjamin,  45  Vt.  124. 

Since  plaintiff  insured  the  property  "as  its 
own,"  and  at  all  times  ti-eated  the  property  as 
belonging  to  it,  it  is  "estopped"  and  cannot  be 
heard  now  to  say  the  contrary. 

A?pan*  V.  Warren,  182  Mass.  803;  Broom,  Le- 
gal Max.  169;  McDonald  v.  Pike,  60  Wis.  320; 
Kaehter  v.  DobBerpuhl,  60  Wis,  260,  261;  Carter 
V.  SmiUi,  28  Wis.  497,  498;  Littl^ohn  v.  Furtier, 
78  Wis.  113;  Tompkins  V.  Clay  street  R.  Co.  66 
Cal.  168-167;  Dyekman  t.  fi^fson,  89  Minn. 
182. 

It  Is  error  to  submit  the  construction  of  a 
written  contract  to  a  jury. 

See  Qot^h  v.  Boot,  78  Wis.  32;  Banney  v. 
Riffby,  5  Wis.  83, 69,  70;  Gohn  v.  Stewart,  41 
Wis.  527. 

Messrs.  Weisbrod.  H&rsh»w  &  Nevitt 

for  resfpondent. 

Orton*  J.,  delivered  the  opinion  of  the 
court: 

By  two  certain  written  agreements,  one  dated 
September  15,  and  the  other  November  2, 1885, 
the  plaintiff  agreed  to  manufacture  a  large 


quantity  of  engravings  and  lithographs  for 
theatrical  purposes,  for  the  defendant  and  for 
his  special  use,  to  be  taken  and  paid  for  during 
the  theatrical  season  of  1885-86,  and  all  of  the 
work  was  to  be  completed  and  ready  for  deliv- 
ery  by  the  15th  day  of  December,  1885.  A 
large  portion  of  the  goods  were  taken  and  paid 
for  during  the  theatrical  season  above  stated, 
and  the  remainder  was  ready  for  delivery  by 
the  ISth  day  of  December,  1885,  and  during 
that  theatrical  season,  and  was  not  called  or 
paid  for  until  it  was  burned  up  on  the  26th  day 
of  May,  1886,  on  the  premises  of  the  plaintiff, 
where  it  was  piled  up  and  set  apart  for  the  de- 
fendant. The  plaintiff  had  procured  insurance 
on  this  remainder  of  tbe  work,  and  received 

fiart  of  what  was  due  on  the  contracts,  for  the 
OSS,  from  the  insurance  company.  This  suit 
is  brought  to  recover  the  balance  unpaid. 

The  ]my  found  that  the  plaintiff  bad  manu- 
factured ibe  poods  ready  for  delivery  at  the 
time  fixed  in  the  contract,  and  had  them  ready 
for  delivery  at  all  times  thereafter,  until  the 
fire  occurred:  and  that  the  hand-colored  proofs 
under  one  contract,  and  the  quality  of  the  paper 
under  the  other,  were  accepted  by  the  defend- 
ant as  sufficient;  and  that  be  also  accepted  a 
part  of  all  the  different  kinds  of  work,  and  paid 
for  the  same,  during  the  theatrical  season;  and 
that  the  theatrical  season  ended  on  the  1st  or 
6th  day  of  May,  1886.  The  only  ambiguity  in 
the  contracts  was  as  to  when  the  theatrical  sea- 
son ended  or  was  to  end,  and  that  the  jury  has 
supplied,  and  wo  think  on  sufficient  evidence, 
by  the  last  above  finding.  The  jury  found, 
also,  that  it  was  agreed  and  understood  that 
the  title  of  the  property  should  pass  to  the  de- 
fendant the  15th  day  of  December,  1885,  the 


Where  labor  is  employed  on  the  materials  of  the 
seller,  be  cannot  maintain  an  action  for  work  and 
labor.  Atkinson  v.  Bell,  8  Barn.  &  C.  ZU;  Zioe  v. 
Grlffln,  80  L.  J.  N.  S.  Q.  B.  m-,  Prescntt  v.  Locke, 
61  N.  H.  H. 

But  It  elsewhere  held  that  a  contract  to  manu- 
facture certain  articles  out  of  one's  own  materials 
Is  not  a  nle  (Allen  v.  Jarvis,  20  Conn.  88;  Atwater 
v.  Hough,  29  Conn.  500.  See  also  Finney  v.  Apsrar, 
81  N.  J.  L.  271;  Hardell  v.  MoClure.  1  Chaad.  (Wis.) 
m-,  Cason  V.  Cheely,  6  Ga.  654;  Phlppe  v.  HoFar- 
lane,  8  Minn.  109;  O'Nell  v.  New  York  &  S.  P.  Hln. 
Co.  S  Nev.  141;  Bird  v.  Muhllnbrink,  1  Kich.  L.  190; 
Gadsden  t.  Lance,  1  McMullan,  Eq.  87;  Melncke  v. 
Falk, »  Wis.  427),  and  that  a  contract  for  the  sale 
and  future  delivery  of  a  crop,  then  un^thered.  Is 
not  a  «ale,  but  a  contract  for  work  and  latwr. 
Elohelberger  v.  McCauJey,  5  Har.  &  J.  213;  Reutcb 
V.  Lonff.  27  Md.  188,  Compare,  however,  Dowdb  v. 
KoBs.  28  Wend.  270:  Seymour  v.  Davia,  2  Sandf.  230; 
Smith  V.  New  York  Cent.  R.  Co.  4  Ecyes,  180. 

If  the  article  ordered  by  the  purchaser  ia  exactly 
such  as  the  plaintiff  makes  and  keeps  on  hand  for 
sole  to  anyone,  and  no  chaufce  or  modification  of  it 
is  made  at  the  defendant's  request.  It  Is  a  contract 
of  sale,  even  thouffh  It  may  t>e  entirely  made  after, 
and  in  consequence  of,  the  dcfeadant's  order  for  it. 
Garbutt  v.  Watson,  5  Barn.  &  Aid.  613:  Gardner  v. 
Joy,  »  Met.  177:  Lamb  v.  Craf ta,  12  Met.  353;  Water- 
man V.  Meige,  4  Cush.  497;  Oatk  v.  Nichols,  107 Mass. 
547;  May  V.  Ward,  184  Mass.  127:  Abbott  v.  GllcbriBt. 
38  Me.  200;  Crockett  v.  Scribner.  64  Me.  447;  Edwards 
V.  Grand  Trunk  R.  Co.  48  Me.  379,  54  Me.  105;  Pitkin 
V.  Noyes,  48  N.  H.  204;  Prescott  v.  Locke,  51  N.  H. 
94;  GUman  T.  Hill,  88  N.  H.  811;  BUiw)n  v.  Brl^ham, 
38  VL64. 

A  oontraot  to  make,  U  the  article  ordered  is  al- 
6  L.  R  A. 


ready  substantially  In  ezlsteaoe  at  the  time  of  the 
order,  and  merely  requires  some  alteration,  modifi- 
cation or  adaptation  to  the  buyer's  wishes  or  pur- 
poses, is  a  contract  of  sale.  Mixer  v.  Howartb,  21 
Pick.  206. 

Conflicting  rula  of  different  Stales. 

The  rules  adopted  by  the  courts  of  the  different 
States  for  determlDinn  whether  a  contract  is  one  of 
sale  or  for  work  and  labor  are  directly  in  conflict. 
In  Massachusetts  the  established  rule  Is  based  upon 
the  distinction  referred  to  In  Lamb  v.  Crafts,  12 
Met.  S56,  and  the  rule  was  defended  on  the  ground 
of  its  justice  and  oonvenleoce,  while  tho  rule  IcUd 
down  in  Lee  v.  Griffin,  30  L.  J.  N.  S.  g.  B.  282,  was 
referred  to  but  not  followed.  Goddard  v.  Binney, 
115  Mass.  4G0;  Benjamin,  Sales,  90. 

If  an  order  be  given  to  a  manufacturer  or  dealer 
for  a  specific  article,  there  is  no  implied  warranty 
that  it  will  answer  the  purpose  for  which  it  is  in- 
tended (Goulds  v.  Brophy,  ante,  392,  nolei,  while  the 
adaptation  of  a  machine  to  the  use  for  which  it  is 
manufactured  ia  always  warranted.  Smith  v.  High- 
tower,  76  Ga.  620.  See  Campbell  Printing  Press  Co. 
V.  Thorp,  1  L.  R.  A.  645,  86  Fed.  Rep.  414. 

A  refusal  to  receive  an  article  to  be  manufac- 
tured to  the  satisfactfoo  of  the  vendee,  made  be- 
fore an  actual,  bona  fide  inspection,  or  before  an 
opportunity  is  had  to  Judge  of  its  quality  or  merits, 
will  not  relieve  the  vendee  from  liability.  Warsaw 
Twp.  School  DIst.  V.  Sidney  School  Furniture  Co. 
<Pa.)  18  Atl.  Rep.  iOL 

A  contractor  furnishing  all  materials  bears  the 
loss  where  the  house  is  destroyed  by  fire  before  Its 
completion  and  delivery,  unless  the  owner  accepts 
the  property  before  the  loss.  Oalyon  v.  Ketohen. 
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time  tlie  work  abould  be  fioisbed,  and  that 
manufactuiiDg  tbe  goods  aod  setting  tbem  apart 
subject  to  Uie  defendanf  a  order,  it  was  mutu- 
ally understood,  abould  be  delivery  to  the  de- 
fendaat.  These  two  flndings  dispose  of  ques- 
tions of  law  whfcb  depend  upon  the  meaning, 
construction  and  legal  effect  of  the  written 
contracts,  aod  they  ought  not  to  have  l^D  sub- 
mitted to  tbe  jury.  But  tlie  court  sufficiently 
Tilled  tbe  same  way,  by  refusing  to  set  the  same 
aside,  and  to  grant  a  new  trial,  and  the  verdict 
of  the  jury.  In  this  respect,  has  done  no  harm. 

The  learned  counsel  on  both  sides,  and  the 
court  below,  treated  this  transaction  as  a  sale  of 
personal  property.  It  was  not  a  sale.  When 
the  contracts  were  entered  into  there  was  noth- 
ing tft  goiido  to  be  tbe  subject  of  a  sale.  Tbe 
mere  paper,  as  the  basis  ox  this  valuable  work 
of  mechanical  art,  was  not  only  of  insfgnlflcant 
value,  but  was  not  tbe  subject  of  siue.  Tlie 
defendant  did  not  wish  to  buy  blank  paper,  and 
the  plaintiff  had  none  to  sell.  The  plaintiff 
was  to  manufacture  these  engravinea  and  lith- 
ographs for  the  especial,  peculiar  and  exclusive 
use  of  tbe  def«idant  in  bia  business  as  a  theat- 
rical manager.  They  were  advertisements 
adapted  to  the  names  and  characters  of  his 
theatrical  performances.  It  was  the  plaintiff's 
work  of  skill  that  gave  the  propertv  produced 
by  it  any  value.  It  was  work  and  labor  per- 
formed according  to  the  order  and  direction  of 
the  defendant,  and  according  to  the  terms  of 
tbe  contracts.   When  tbe  required  works  were 

S reduced  and  ready  to  be  taken  away  by  the 
efendant  and  paia  for,  it  was  then  not  a  sale. 
The  plaintiff  did  not  own  them,  and  did  not 
wish  to  own  them,  for  they  were  of  no  use  or 
value  whatever  to  him,  and  were  only  of  use 
and  value  to  the  defendant.  When  the  job  was 
completed  according  to  tbe  contracts,  then  the 
defendant  was  under  legal  obligation  to  take 
them  away,  and  pay  tbe  amount  agreed  upon, 
during  the  theatrical  season  which  ended  May 
5,  1886.  If  he  does  not  do  this,  what  are  the 
legal  rights  of  the  parties?  Is  there  any  ques- 
tion about  delivery  or  acceptance?  Clearly 
not.  Il  makes  no  difference  to  tbe  plaintiff 
whether  the  defendant  takes  tbem  away  or  not, 
for  be  is  entitled  to  be  paid  for  the  job,  or  for 
bis  work  according  to  the  contracts.  Thecon- 
tracts  are  that  tbe  works  shall  be  paid  for  "as 
they  are  delivered: "  that  Is,  as  tbey  are  deliv- 
ered during  tbe  theatrical  season  of  1885^6. 
After  that  the  money  is  due  at  all  events.  The 
defendant  is  liable  l>iecause  be  has  not  accepted 
tbe  work,  and  taken  it  away,  and  paid  for  it, 
according  to  tbe  contracts.  It  is  not  even  prop- 
erty out  of  which  the  plaintiff  could  reimburse 
himself,  for  it  is  of  no  value  to  him,  or  to  any- 
one else,  except  the  defendant.  How  long  must 
the  plaintiff  wait?  The  money  is  due,  and  he 
may  sue  for  it.  These  are,  especially,  contracts 
for  work  and  labor  of  this  peculiar  kind,  aod 
the  transaction  is  more  clearly  not  a  sale  than 
almost  any  other  where  tbe  new  thing  is  pro- 
duced by  work  and  labor  for  another.  For  in 
such  cases  tbe  article  produced  is  generally  of 
some  considerable  value  to  tbe  mechanic,  or  it 
may  be  sold  in  the  market.  But  not  so  here. 
But  the  contracts  themselves  call  it  work  and 
labor.  In  both  it  is  that  the  "party  of  tbe  first 
part  agrees  to  lithograph,  in  a  workmanlike 
manner,  for  tbe  party  of  tbe  second  part,  the 
6L.R.  A. 


following  described  work."  Tbey  provide  that 
tbe  party  of  tbe  first  part  shall  print,  engrave 
and  lithograph  for  the  other  party  the  vartona 
kinds  of  work.  The  plaintiff  is  stated  to  he 
litbographets,  wood-engravers,  printers  and 
binders. 

These  contracts  may  he  likened  to  a  job  that 
a  printer  does  for  another,  and  according  to  bb 
directions,  when  tbe  work  ocxiastaof  hud-bills 
or  advertisements  set  up  in  attractive  form,  and 
adapted  exclusively  to  tbe  business  of  such 
other  person,  and  useful  to  no  one  else.  The 
job  is  completed  according  to  contntct.  and  tbe 
other  party  has  failed  to  take  them  away  and 
pay  for  tbem.  May  not  {the  printer  sue?  Or 
an  artist  paints  the  likenese  of  another  accord- 
ing to  contract  It  is  not  called  for,  but  left  a 
long  time  on  the  artisf  s  hands.  The  work  was 
well  done  and  acceptable  to  the  person  vhow- 
dered  it.  It  is  of  no  use  to  the  artist,  or  of  any 
value  to  anyone,  except  to  him  whose  likeness 
or  picture  it  represents.  In  all  these  cases  it  is 
too  clear  for  argument  that  the  transaction  is 
not  governed  by  the  law  of  sales,  but  of  work 
and  Tabor.  In  these  supposed  cases,  if  tbe  hand- 
Ulls  and  advertisements  In  the  one  case,  sad 
tbe  likeness  in  the  other,  after  the  time  for  tak- 
ing them  away  and  paying  for  them  had  ex 
pired,  are  burned  up,  whose  loss  is  itf  Tbey 
are  put  by  themselves  in  a  safe  place  until  called 
for.  Why  should  the  printer  or  tbe  artist  lose 
by  tbe  fire,  and  the  person  who  ordered  the 
work  done,  and  who  is  in  default  in  not  taking 
it  away  and  paying  for  it,  and  whose  negli- 
gence It  was  left  with  the  artist  where  it  was 
bnmed,  without  his  fault,  suffer  no  losat  Tbe 
law  works  no  such  injustice.  These  cases  are 
alike  in  principle.   They  are  clearly  analogous. 

Tbe  defendant,  b;^  bis  own  default  aod  neg- 
lect, left  his  engravings  and  lithographs  with 
tbe  plaintiff,  and  under  bis  care  and  custody, 
ns  a  naked  bailee,  for  some  time  after  tbe  time 
he  agreed  to  take  tbem  away  and  pay  for  them, 
and  they  were  burned.  They  were  piled  to- 
gether and  set  apart  for  the  defendant  in  a  safe 
place,  and  he  had  accepted  the  work  as  being 
according  to  tbe  contract.  There  can  be  no 
doubt,  as  we  have  said  already,  that  tbe  plain- 
tiff had  an  action  for  tbe  money  agreed  to  be 
paid,  after  Uie  time  for  payment  had  expired. 
In  that  view,  the  fact  that  the  work  was  after- 
wards burned  up  is  immaterial,  unless  caused 
by  the  plaintiff's  negligence.  But,  in  analogy 
to  a  sale  of  the  property,  it  was  left  in  tbe  plain- 
tiff's care  by  the  fault  of  the  defendant,  and  if 
there  was  'any  toss  by  fire  he  must  suffer  it. 
Where  several  articles  of  the  same  kind  were 
purchased,  and  only  one  taken  away,  and  the 
others  left  with  the  vendor,  to  be  called  for  at 
any  time  the  vendee  chose,  the  title  of  tbe  prop- 
erty passed  to  the  vendee  at  the  time  of  the  sale. 
BvUia  V.  Borden.  21  Wis.  137. 

So  tbe  title  of  this  property  passed  to  the  de- 
fendant December  15,  1885.  when  it  had  all 
been  manufactured  according  to  tbe  contracts, 
and  part  of  it  taken  away,  and  after  that  re- 
mained witb  the  plaintiff  or  under  its  care,  un- 
til called  for,  during  that  theatrical  season. 
Where  one  had  stored  inacertain  warehouse  a 
large  number  of  barrels  of  flour,  and  sold  the 
same  to  another,  to  be  paid  for  "when  used  or 
disposed  of,"  a  part  of  tbemhad  been  disposed 
of  or  taken  awa^.jf^d^^lg^Q^f^  of  the 
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remainiag  barrels  were  destroyed  by  flre  with 
the  ware&OQse.  It  was  held  that  the  property 
burned  beloDged  to  the  purchaser,  aod  that  he 
was  liable  at  once  for  the  price  of  that  burned 
up.   Bdand  v.  Benton,  54  Wis.  387. 

There  is  another  principle  of  liability  in  aucb 
a  case,  and  that  is  that  the  defendant  was  liable 
for  not  accepting  and  taking  away  the  goods 
msDufactured  anerthe  lime  he  was  required  by 
the  contracts  to  do  so,  as  in  Oamon  t.  Madtgau^ 
16  Wis.  145.  The  defendant  had  ordered  a 
reaping- machine  of  the  manufacture  of  a  certain 
kind.  The  machine  was  what  the  defendant 
had  ordered,  and  the  plaintiff  had  set  it  apart  for 
the  defendant,  so  as  to  be  capable  of  identifica- 
tion. It  was  held  that  the  plaintiff  could  have 
sold  the  machine  to  satisfy  his  lien  upon  it, 
and  recover  the  balance  of  the  purchase 

Sricp,  or  could  hare  held  it  subject  to  the 
efendant'B  order,  and  recover  the  whole 
price. 

In  Mixer  t.  Sowarth,  31  Pick.  207,  where  it 
is  an  agreement  with  a  workman  to  put  mate- 
rials together  and  construct  an  article  for  the 
employer  at  an  agreed  price,  it  was  held  that  it 
was  not  a  sale  until  actual  delivery  and  accep- 
tance, and  the  remedy  was  for  not  acceptingit 
on  the  agreement.  To  the  same  effeiA  are 
Spencer  t.  Gone,  1  Met.  S88,  and  Cfoddard  v. 
2i%nney,n5  Mass.  450. 

In  Atkinson  v.  Bell,  8  Bam.  &  C.  277,  the 
defendant  ordered  certain  frames,  with  altera- 
tions made  on  them,  of  the  patentees,  and  when 
readv  for  delivery  refused  to  accept  them.  It 
was  held  that  the  plaintiff  might  recover  for  his 
not  accepting  them.  To  the  same  effect  is  Lee 
v.  Orifftn,  1  Best  &  8.  373,  where  a  person 
ordered  a  set  of  artificial  or  false  teeth  made  to 
fit  his  mouth.  It  was  held  that  the  plaintiff 
might  have  recovered  from  the  defendant  for 
his  not  accepting  them,  if  the  contract  had 
been  in  writing;  and  3iiad  t.  Gcue,  88  Barb. 
20ft,  was  to  the  same  effect,  where  blocks  of 
marble  were  directed  to  be  finished,  polished 
and  lettered  with  inscriptions  as  a  monument. 
But  finally,  on  this  general  question,  this  court 
recently  decided  that  a  transaction  or  contract 
not  by  any  means  so  clearly  not  ao,  was  not  a 
sale,  hut  for  work  and  labor. 

In  Meineke  t.  Folk,  55  Wis.  427,  the  article 
to  be  manufactured  was  a  femUy  carri^e, 
specially  ordered,  of  a  particular  model.  The 
plaintifTs  skill,  labor  and  workmanship  were 
the  special  inducement  in  giving  the  order,  and 
without  such  order  the  plaintiff  would  not  have 
manufactured  it,  and  it  was  not  kept  as  a  part 
of  his  genera]  stock.  The  carriage  was  com- 
pleted according  to  the  contract  or  order,  and 
the  defendant  refused  to  accept  it  The  acUon 
was  for  the  value  of  the  carriage,  and  for  stor- 
ing it  for  the  defendant,  on  the  ground  of  non- 
acceplance.  In  that  case  Mr.  Justice  Cassoday 
reviewed  very  fully  the  authorities  on  the  ques- 
tion, which  were  conceded  to  be  somewhat  in 
conflict.  It  was  held  that  it  was  n^  a  sale  of 
the  carriage,  but  a  contract  for  work  and 
labor,  and  that,  therefore,  the  verbal  contract 
vras  not  within  the  $50  Statute  of  Frauds. 
The  complaint  in  this  action  was  not  for  tiie 
price  of  the  goods,  as  sold  to  the  defendant, 
but  the  ground  of  the  action  is  that  "the  de- 
fendant has  never  ordered  the  same  shipped, 
nor  taken  or  paid  for  the  same,  or  any  part 
6L.  B.A. 


thereof;"  in  effect,  that  the  defendant  had  re- 
fused to  accept  the  same. 

This  case,  therefore,  falls  directly  within  the 
authorities  above  cited.  Although  the  instruc- 
tions of  the  court,  and  the  special  findings  of 
the  juiy,  were  more  particularly  applicable  to 
this  transaction  as  a  sale  of  goods,  yet  many  of 
the  findings  are  appropriate  to  work  and  labor 
performed  by  the  pluntifl  for  the  defendant  in 
producing  the  goods;  such  as,  that  the  plaintiff 
manufactured  the  goods  called  for  in  the  con- 
tracts, and  in  the  time  specified  therein,  and 
bad  manufactured  them,  ready  for  delivei^,  at 
the  time  specified,  and  at  all  times  thereafter, 
until  the  said  fire,  and  that  the  defendant  had 
accepted  and  paid  for  some  of  all  of  the  different 
kinds  of  the  work  manufactured.  Two  other 
findings,  although  on  the  question  of  delivery 
of  the  goods  as  It  sold,  and  more  as  a  matter 
of  law  than  of  fact,  as  legal  conclusions,  may 
not  be  inappropriate  to  the  character  of  the 
transaction  as  for  work  and  labor.  The  jury 
found  that  the  title  of  the  goods  passed  to  the 
defendant  on  the  15th  day  of  December,  1885, 
and  that  manufacturing  the  goods  and  setting 
them  apart,  subject  to  the  defendant's  order, 
was  understood  to  be  a  delivery  to  him.  These 
are  just  and  proper  conclusions  in  this  case, 
treating  it  as  one  for  work  and  labor,  and  not 
for  a  sale  of  the  property.  The  work  was  sub- 
iect  to  the  order  or  acceptance  of  the  defend- 
ant, and  he  ought  to  have  accepted  it,  and 

Eaid  for  it,  before  the  fire,  and  it  was  merelv 
if  t  with  the  plaintiff  by  the  defendant's  default 
and  at  his  riiA.  The  plaintiff  merely  held  the 
work  as  bailee  and  subject  to  the  Ifen  of  the 
consideration  tobe  paid.  He  bad  no  other  in- 
terest in  the  work. 

In  the  above  view  taken  of  the  case,  the  fact 
that  the  plaintiff  insured  the  goods  as  nominal 
owner,  and  collected  the  insurance,  is  not 
material,  as  bearing  on  the  question  of  their 
ownership,  for  the  plaintiff  had  aright  to  have 
them  insured  to  protect  its  lien,  and  doing  so  as 
nominal  owner  woidd  be  no  evidence  that  the 
defendant  ought  not  to  have  accepted  them  and 
paid  for  them  before  the  fire,  and  that  the  loss, 
if  any,  was  not  his  loss.  A  vendee  liefore  he 
accepts  the  goods  may  insure  them,  and  it  is  no 
evidence  that  he  has  waved  his  right  to  reject 
them  if  they  an  not  according  to  the  contract. 
Bacon  v.  Eixtet,  48  Wis.  237. 

But  the  defendant  ought  not  to  complain  of 
the  insurance.  It  was  greatly  in  his  favor.  He 
would  have  lost  tbem  altogether  bad  not  the 
plaintiff  insured  them  for  their  mutual  benefit, 
Tbe  goods  owned  by  anyone  else  than  the  de- 
fendant would  have  been  of  no  value  whatever, 
either  for  insurance  or  sale.  The  plaintiff,  by 
his  forethought  and  prudence,  saved  the  de- 
fendant from  a  large  portion  of  the  loss  which 
he  would  have  b^n  compelled  to  pay  to  the 
plaintiff,  and  lessens  pro  tanto  the  amount  of 
his  recovery  in  this  action. 

This  opinion  is  much  longer  than  it'  would 
have  been  if  the  case  bad  t^n  tried  upon  the 
correct  theory.  It  would  not  answer  to  allow 
it  to  go  into  the  Reports  as  a  sale,  in  contra- 
diction of  Meineke  v.  Fatlr,  supra.  The  result 
was  warraoted  by  the  evidence  just  the  same, 
however,  and  the  judgment  is  correct,  and  the 
errors  assigned  become  immaterial. 
The  judgment  of  the  Circuit  Court  it  ({ffirmed. 
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CALIFORNIA  SUPREME  COURT. 


SoloD  HUMPHREYS  et  al.,  Bapf., 

v. 

Peter  HOPKINS,  Appt. 
(....Cal  ) 

POMesston  by  a  receiver,  appointed  In  one 
JurisdlctloD,  of  tbe  personal  property  of  a  debtor, 
taken  bj  him  under  an  order  of  court  whioh  vesta 
no  title  In  him,  does  not  exempt  It,  when  token 
Into  another  juilsdlctlon,  from  attaohment  by 
creditoiB  of  such  debtor  therein,  or  give  the  re- 
ceiver any  right  to  hold  tbe  property  aRainst  the 
claims  of  such  attaching  oredltora. 

(Thornton  andMeFatiand,  33.,  cHasent.) 
(December  2, 1889,)* 

APPEAL  by  defendant  from  a  judgment  of 
the  Supenor  Court  for  tbe  City  and  County 
of  San  FrandBco  in  favor  of  plaiotitTs,  and 
from  an  order  deoylnj^  a  motion  for  a  new  trial, 
in  an  action  to  recover  posaeaslon  of  a  railroad 
car.  Reverted. 

*A  dedflton  was  reached  in  this  caso,  and  an  opin- 
ion handed  down,  on  February  27,  1880,  Subee- 
quentl?  a  rehearing  vas  granted  and  tbe  decision 
gtven  nerewith  was  reached,  whieh  renders  the 
former  opinion  of  no  value,  and  it  Is  ooneequently 
omitted.  [Rep.] 


N OT*. — Receicer,  appointment  qf. 
The  iq)pointinent  of  a  receiver  is  a  provlalona] 
remedy,— an  auxiliary  prooeedintr.   Bufkln  v. 

Boyco  and.)  1  Weet.  Rep.  66a 

He  cannot  be  appointed  cj:  parte  before  defendant 
has  an  opportunity  to  be  heard.  People  v,  O'Brien, 
2  L.  B.  A.  SS6,  lU  X.  Y.  eft  Devoe  v.  Ithaoa  ft  O.  R. 
Co.  fi  Paige,  fiSl;  Ferguson  v.  (.^wford,  70  N.  T.  286. 

The  receiver  Is  but  the  officer  or  agent  of  the 
court  from  whioh  he  derives  bis  appointment,  and 
his  posseeaion  Is  exclusively  the  possession  of  the 
court;  tiie  im)perty  being  regarded  as  In  the  cus- 
tody of  the  law,  in  grtmto  iegis,  for  the  beneflt  of 
whoever  may  be  ultimately  determined  tojbe  enti- 
tled to  its  poeseeBlon.  Hi?h,  Receivers,  SI  181, 189; 
Day  V.  Postal  teleg.  Co.  Q  Cent.  Kep.  446, 66  Md.  iU4. 

It  is  the  duly  of  tbe  court  to  protect  a  receiver 
whom  It  appoints,  in  the  posaeeslon  of  Uie  property 
committed  to  bte  caro.  Hoore  v.  Mercer  Wire  Co. 
(N.  J.»  15  All.  Rep.  787;  Rlgw  v.  Whitney,  15  Abb. 
Pr.  890:  Noe  v.  Gibson,  7  Paige,  518. 

Where  property  is  in  possession  of  a  receiver  It  Is 
In  the  custody  of  the  law,  and  It  is  the  duty  of  the 
claimant  to  ask  leave  or  the  court  before  taking 
any  steps  to  get  possession  of  it.  Moore  v.  Mercor 
Wire  Co.  supra;  Portman  v.  Hill,  8  L.  J.  N.  S,  Ch. 
161;  Delany  v.  MansMd,  1  Hogao.  284;  Booth  v. 
Oarfc,  58  U.  S.  17  How.  3S2  (15  L.  ed.  168). 

Money  in  hands  of  tbe  receiver  at  the  place  of 
permanent  custody,  with  no  duty  In  respect  to  It 
beyond  that  of  its  preeervatlon.  la  already  In  court, 
and  cannot  t>e  parted  with  without  an  order  of  the 
oourt,  or  some  leave  or  direction  authorizing  blm 
to  do  so.  Kicks  V.  Broylea,  78  Ga.  610. 

He  may  keep  money  In  the  bank  us  a  safe  place 
of  deposit,  and  will  be  held  responsible  only  for  his 
own  Diligence.  State  v.  Oooob,  07  N.  C 18B. 

Becelvers  should  be  Impartial  between  the  parties 
in  Interest,  and  stockholders  and  directors  of  cor- 
porations should  not  be  appointed  as  roceix-eni  of 
the  Insolvent  company  unless  In  exceptional  and 
urgent  cases.  Atkins  v.  Wabosh,  St.  L.  ft  P.  R.  Co. 
(IlL}»Fed.Bep.l74. 
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The  facts  safBclently  appear  in  the  otrinlon. 
Mr.  IVank  M.  Stone,  for  appellant: 
Tbe  tribunals  of  one  State  cannot  extend  their 
process  into  other  States,  and  any  attempt  of 
tbe  kind  would  be  treated  in  every  other  forum 
as  an  act  of  UBurpation,  without  any  binding 
eflBcacy. 

Burge,  Com.  p.  1044;  Story,  Conf.  L.  g  SS9; 
Picquet  T.  Swan,  5  Mason,  40;  ^Uwf  v.  ^>(A, 
7  Watts  &  S.  451. 

Receivers  have  no  extraterritorial  right  trf 
action. 

High,  Receivers,  ^  239. 

The  same  propositions  are  strongly  stated  in 
Rorer,  Interstate  Law,  p.  2S5;  Booth  v.  (Hark, 
58  U.  S.  17  How,  823,  888  (16  L.  ed.  Ift4, 168); 
Story  Conf.  L.  g  888;  Hazard  t.  Durant,  19 
Fed.  Rep.  477. 

Outside  of  the  Jurisdiction  which  appoints 
him,  a  receiver  Is  not  ordinarily  entitled  to 
mainttdn  suits,  except  by  comity;  and  this 
comity  does  not  extend  to  aiding  preferences 
sought  to  be  acquired  by  statutory  assignments 
or  other  proceedings  \n  invitum  to  the  detri- 
ment of  other  creditors  whose  interests  are  in 
tbe  keeping  of  foreign  or  independent  tri- 
bunals. 

Olney  v.  Tanner,  10  Fed.  Rep.  104;  Booth 
V.  Clark,  58  U.  8.  17  How.  323  (15  L.  ed.  164); 
Brigham  v.  Luadington,  13  Blatchf.  387,  242; 


Receivers  appointed  by  the  courts  of  the  United 
States  are  subject,  under  tJio  Act  of  Congress  ot 
March  a,  1887.  to  suits  without  leave  In  any  court 
having  Jurisdiction  over  the  subject  matter,  al- 
though oo  court  can  Interfere  with  the  custody  of 
tbe  property  held  by  another  court  through  ita  re- 
ceiver. Dillingham  y,  Anthony,  a  L.  B.  A.  8B4, 73 
Tex.  47. 

Receiver,  an  offleer  of  the  court. 

The  receiver  Is  an  officer  Of  the  court.  Re  Burke, 
1  BaU  ft  B.  74;  Fairfield  v.  Weston,  2  Sim.  ftSto.  SB: 
Bryan  v.  Cormlck,  1  Cox,  Ch.  4iS;  Field  v.  Jones.  11 
Qa.  413;  Broad  v.  Wlcktaam.  1  Smith,  Ch.  Pr.  BOO; 
Angel  V.  Smitb,  9  Tee.  Jr.  335;  Curtis  v.  Leavltt,  1 
A  bb.  Pr.  274, 10  Huw.  Pr.  481;  Beach.  Keoelvers,  8. 

He  is  an  iadlffereot  person  between  parties,  ap- 
pointed by  the  court.    Wyatt,  Pr.  Reg.  355. 

He  is  an  officer  of  the  court  appointed  in  behalf 
of  all  parties  and  for  the  bene&t  of  all  parties  who 
may  establish  rights  In  tbe  cause.  Booth  v.  Clark, 
66  U.  8. 17  How.  838  rl5  L.  ed.  168). 

He  Is  not  to  bo  regarded,  in  anyscose,  as  the  agent 
orrepreeentativenf eithcrpartytotbeaotion.  Lot- 
timer  v.  Lord,  4  E.  D.  Smitb,  IBSi  Davis  v.  Duke  of 
Marlborough,  2  Swonst.  125. 

He  Is  but  a  stakeholder,  and  it  Is  not  bis  duty  to 
assume  ordinary  business  risks  in  the  use  ot  prop- 
erty In  his  bands.  United  States  r.  Late  Corp.  of 
Church  (Utah!  21  Pac.  Rep.  506. 

His  duty  is  to  receive  and  preserve  the  property 
In  controversy,  pendente  lft«,  on  b^alf  of  the  court 
and  for  the  beneflt  of  all  parties  In  interest.  Dank 
V.  MoLeod,*8  Ohio  St  174;  Booth  v.  Clark,  88  V. 
S.  17  How.  333  as  L.  ed.  164);  Waters  v.  Carroll,  9 
Yerg.  ice;  Baker  v.  Backus,  SS  lit  79;  Devendorf  t. 
Dk^kinson.  21  How.  Pr.  876;  Davis  V.  Duke  of  Uari- 
borougb,  2  Swauflt.  11%  Hooper  v.  Winston,  M  BL 
8B8;  Kaiser  v.  Kellar,  £L  Iowa,  95;  King  v.  Cutts,  24 
Wis.  687;  Osbom  v.  Heyer,  2  Paige,  342;  Curtis  v. 
LeaWtt,  1  Abb.  Pr.  274;  Brownv.Northrup,UAbb. 
Pr.  N.  S.  333;  Corey  v.  Long,  4S  How.  Pr.  «7. 12 
Abb.  Pr.  N.  S.  427;  WiUiamson  v.  Wilson,  1  Bland,, 
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Chan^  V.  SidcOe,  10  NaL  Bankr.  Reg.  236; 
Wmuu  V.  Waite,  25  N,  Y.  577,  587;  Hoyt  v. 
Thompaon,  5  N.  Y.  330;  Runk  v.  St.  John,  29 
Barb.  685;  Hijrb,  Rec«i?er8,  %  156;  ^fton  v. 
VtOenUne.  1  Curt.  168;  H^pe  Mut.  L.  Itu.  Co. 
T.  IbyifW.  a  Rob.  (N.  Y.)  278,  S84. 

A  receiver's  possessioa  ceases  at  the  border 
line  of  jurisdiction.  Without  the  jurisdiction, 
the  laws  and  policy  of  other  States  have  scope. 

Green  v.  Van  Uuakirk,  72  U.  8.  5  Wall.  807 
(18  L.  ed,  59fl);  Hervey  v.  Rliode  lOand  L. 
Workt,  98  U.  S.  871  (23  L.  ed.  1004);  Bryan  v. 
BHOiin,  26  Mo.  423;  TkuraUm  v.  &mnjield,  42 
Mo.  481;  Booth  y.aark,  58  U.  S.  17  How.  822 
(15  L.  ed.  164):  KrorOirg  r.  Elder,  18  Ean. 
100:  Taylor  v.  Columbian  laa.  Co.  96  Mass. 
853;  WmUta  v.  Waite.  i26  N.  Y.  577;  JfoteAy 
V.  Burrow,  52  Tex.  408. 

A  receiver  has  been  allowed  to  sue  where  no 
domestic  policy  was  infrineed,  and  denied  the 
right  where  the  claims  of  domestic  creators 
would  otherwise  be  defeated. 

Bankv.  McLeod,  88  Ohio  St.  174;  Hunt  v. 
Columinan  las.  Go.  65  Me.  290;  Hurd  v.  Eliz- 
abeth, 41  N.  J.  L.  1;  Very  v.  McUenry,  29  Me. 
213;  Fox  V.  Adamt,  5  Me.  245;  Johnaon  v.  Par- 
ker, 4  Bush  (Ky.)  149;  Saundert  v.  William, 
5  N.  H.  213;  Bagby  v.  Atlantic,  M.  <£  0.  B.  Co. 
86  Pa.  291:  Pierce  v.  CBnen,  129  Mass.  814; 
Ta^^v.CSi'fumte'an/RX.Cl?.  06  Mass.  858;  Zip- 
cey  T.  TAom^Mim,  1  Gray,  248;  Swan  T.  Crafts, 
124  Mass.  468:  (Wn  t.  ^»m.  18  Pick.  245; 
FaU  River  Iron  Worfca  Co.  r.  Oroide,  16  Pick. 


Ch.  418;  Elllcott  v.  Warford.  4  Md.  60;  Van  Renase- 
laer  V.  Emery.  9  How.  Pr.  18K;  Meter  v.  Kansas  Pac 
R.  Co.  5  DUl.  476.  BataeeKellarv.  WUUainB,8Bob. 
(La.)  831. 

Only  property  the  subject  of  litigation  shoiild  be 
placed  la  his  hands.  Wormser  v.  Merchants  Nat. 
Bank,  49  Ark.  117. 

As  the  creature  or  officer  of  the  court,  he  has  only 
such  povers  as  are  expressly  conferred  upon  him 
by  the  order  of  appointment,  or  socta  as  are  con- 
ferred upon  him  by  Uie  estabUshed  rules  and  uea^ 
ofa  court  of  chancery.  Oreeo  v.  Bostwlck,'!  Sandf. 
Cb.  1%:  SUnner  v.  Maxwell,  66  N.  C.  45,  eS  N.  C.  400; 
Battle  V.  Davis.  66  N.  a  252;  Cobum  v.  Ames,  57  CaL 
2nii  Hunt  V.  Wolfe,  2  Daly,  808;  Corey  v.  Long:,  48 
How.  Pr.  497,  12  Abb,  Pr.  N.  8.  427;  Devendorf  v. 
DiokloBOD,  21  How.  Pr,  2T5;  BUioott  v.  Warford,  4 
Md.  80;  Hooper  v.  WlnBtOD,  24  UL  808;  Kaiser  v.  Kel- 
lar,  21  Iowa,  S6. 

A  receiver  as  tbe  agent  of  the  law  takee  from  the 
poneasiOD  of  a  debtor  all  hie  property,  for  division 
among  all  creditors  In  equal  proportions.  New 
Haven  Wire  Co.  Caaas,  5  L.  H.  A.  800. 57  Conn.  852. 

Taking  property  from  tbe  poseeeslOD  of  a  receiver 
without  leave  of  court  Is  a  contempt  of  the  court 
and  punishable  as  such.  IMd.;  Mooro  v.  Mercer 
Wire  Co.  (N.  J.)  15  Atl.  Rep.  787. 

AndtbiBstrict  rule  (orbiddlngthe  Interference  of 
a  third  party  with  the  poeseifslon  of  tite  reoeiver, 
without  leave  of  tbe  court,  aisles  without  regard 
to  the  faots;  and  whether  such  party  claims  para- 
mount to  or  under  tbe  right  which  the  reoeiver  was 
appointed  to  protect.  High.  Receivers.  frl39:  Eve- 
lyn V.  Lewis,  8  Hare.  47^  Day  v.  Postal  Teleg.  Co.  6 
Ceot^  Bep.  446, 66  Md.  854. 

Neither  tbe  appointment  of  a  receiver  nor  tbe  re- 
fusal to  discharge  him,  before  final  decree,  involves 
the  determination  of  any  rightbetween  the  parties. 
Hull  V,  Caugby,  5  Cent.  Bep.  667, 66  Md.  104. 

The  property  subject  to  an  orderof  anointment 
of  a  reoeiver  vests  In  the  receiver  as  of  the  date  of 
tbe  order,  without  the  execution  of  any  transfer  or 


11;  Kent,  Com.  4th  ed.  296;  Runk  v.  St.  John, 
29  Barb.  587;  Tully  v.  Herrin,  44  Miss.  626; 
Palmer  v.  Mason,  42  Mich.  152. 

Mr.  T.  Z.  Blakeman,  for  reapondenta: 

Where  a  receiver  takes  poaaessioD  of  the  prop- 
erty of  which  he  is  appomted  receiver,  withbi 
tbe  jurisdiction  of  the  court  that  appointed 
him,  he  becomes  invested  with  a  special  prop- 
erty, and  is  enliUed  to  protect  that  special 
property  in  like  manner  as  if  he  was  the  ab- 
solute owner;  and  his  right  to  pursue  the  prop- 
erty in  a  foreign  jurisdiction  may  be  regarded 
as  certain.  He  has  in  such  case  a  right  of  ac- 
tion in  his  indlTiduol  capacitj. 

Jones,  Railroad  Securities,  g  488;  Chieaffo, 
M.  d  Nt.  P,  R.  Co.  T.  Keokuk  Northern  Line 
Packet  Co.  108  111.  817;  CagiU  v.  WooldHdge, 
8  Baxt.  (Tenn.)  580;  Pond  v.  Cooke,  45  Conn. 
127;  Crapo  v.  Kelly,  83  U.  S.  16  Wall.  622  (31 
L.  ed.  485);  Wales  v.  Alden.  32  Pick.  245;  Boyle 
V.  7'ownea,  9  Leigh,  168;  McAl^n  v.  Jonet,  10 
Iia.gAnn.  552;  If/ieheart  v.  Bierce,  86  Dl.  184. 

A  foreign  executor  may  sue  in  this  State  in 
his  own  name  upon  a  judgment  recovered  in 
another  Stale  in  bis  Vepresentative  capacity. 

LeiDis  V.  Adams,  70  Cal.  403;  Wilkinson  v. 
Culver,  25  Fed.  Rep.  639.  See  also  Talmage 
V.  Cfiapel,  16  Mass.  71;  Patc/ien  v.  Wilson,  4 
Hill,  57;  Manwell  v.  BHgga,  17  Vt.  176;  Toung 
V.  (/yail,  8  Sneed,  65:  S^uter  v.  Qunowith, 
7  Ind.  211;  Bidm  V.  WiOana,  26  (J.  B.  1  Pet. 
686  (7  L.  ed.  816);  Treeotkiek  v.  AtaHn,  4 
Mason,  16. 


assignment.  Galtfaer  v.  BtockbfMge,  8  CeuL  Bep. 
198, 67  Hd^  222. 

He  has  no  title  to  the  property  which  be  Is  direct- 
ed to  conserve,  and  hlsactlon  ]□  respect  of  tt  can  be 
taken  only  after  an  application  and  authority  Is 
given,  in  each  instance  by  the  court.  Glenn  v. 
Dodge  (D.  C.)  8  CeaL  Bep.  286. 

The  sale  of  property  In  the  hands  of  a  reoeiver, 
made  under  execution  from  another  court,  unless 
authorised  by  the  court  appointing  the  reoeiver.  Is 
void.  RuateUv.Teza8ftP.H.Co.8STe]:.64S. 


No  ariraterrUarial  auMorfCv* 

HeceivcTS  appointed  by  one  Jurisdiction  are  not 
entitled  aa  of  right  to  recognition  in  other  Jurlsdlc- 
tiona.  Atkins  v.  Watmsh,  St  L.  &  P.  R.  Co.  (III.)  29 
Fed.  Bep.  161;  Stearns  v.  Steams,  16  Mass.  167:  O'Ma- 
bony  V.  Belmont,  5  Jones  k  8.  880;  McCarthy  v. 
Peake,  18  How.  Pr.  138,  9  Abb.  Pr.  184:  Pugh^  v. 
BrowD.  19  Ohio,  SOS,  Zll. 

And  where  a  citizen  of  one  State  attached  a  debt 
due  toa  foreign  corporation,  over  which  a  receiver 
bad  been  appointed  by  tbe  court  In  the  State  of  its 
domlcll,  it  was  held  that  tbe  receiver  could  not  come 
Into  the  courts  of  the  Btate  In  which  the  debt  was 
attached  and  claim  the  fund,  because  they  tiad  no 
extraterritorial  powers.  Warren  v.  Union  Nat. 
Bank,  7  FbUa.  166.  In  this  connection  see  WUlltts 
T.  Waite,  26  N.  Y.  fi77;  Taylor  v.  Oohimblan  Ins.  Oo. 
14  Allen,  808;  Hunt  v.  Columbian  Ina.  Co.  SS  Me.  280. 

Where  the  receiver  of  an  insurance  company  ap- 
pointed by  a  court  In  Illinois  brought  suit  in  Mis- 
souri upon  a  note  In  favor  of  tbe  company,  the 
court  In  tbe  latter  Btate  hdd,  upon  demurrer,  tliat 
the  receiver,  assuch,  could  not  maintain  the  action. 
Farmers  t  M.  Ins.  Co.  v.  Needlee,  62  Mo.  17.  See 
also  Hope  Mut.  L.  Ins.  Co.  v.  Taylor.  2  Robt.  278. 

The  receivers  appointed  by  the  court  In  New 
York  had  no  extraterritorial  power  over  the  prop- 
erty  in  this  State,  and  therefore  bad  no  power  to 
surrender  the  property  situated  here  to  the  Mary- 
Digitized  by  VjOOg  iC 
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On  petition  for  rehearing. 

The  decisiOD  is  in  conflict  with  Fbrhea  v. 
ScanneU,  IS  Ca].  248;  MeLane  t.  Plaeerville 
S.  V.  R.  Co.  66  Cal.  617;  myh.  Beceivers,  3d 
ed^l63  a,  and  JoneF,  Railroad  Securities, 

The  court  has  based  its  decision  maialy  upon 
the  proposition  that  the  receivers  were  bailees 
of  the  debtor.  The  authorities  hold  that  a  re- 
ceiver is  not  a  bailee  of  the  debtor,  but  is,  like 
a  sheriff,  an  executive  officer  of  the  court. 

High,  Receivers,  2d  ed.  134,  and  cases  there 
cited;  MeLane  v.  PtaeerviUe  A  8.  V.  R.  Co.  66 
Cal.  616;  3  Freeman,  Executioas,  Sd  ed.  gS«8; 
Brake,  Attacbm.  ^  509  a. 

Title  to  personal  propt-rty  vests  in  the  re- 
ceiver by  virtue  of  the  order  of  appointment. 

High,  Receivefs,  3d  ed.  g  448,  and  cases 
there  cited;  3  Freemao,  Executions,  3d  ed. 
%  268;  Drake,  Attacbm.  6tb  ed.  g  292;  Brtnenell 
V.  Mant^ietter,  1  Pick.  284;  Auey  v.  Caepari, 
6  New  Eng.  Rep.  429,  80  Me.  284;  Chicago, 
M.  &  St.  P.  R.  Go.  V.  £e<^uk  Northern  Line 
Packet  Co.  108  HI.  317.  See  also  Lewit  v. 
AOaiM,  70  Cal.  408;  Pond  r.  Cooke,  45  Conn. 
127:  Par$on$  v.  Charter  Oat  L.  Int.  Co.  81 
Fed.  Hep.  305. 

Beattx*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  this  action  are  receivers  of 
the  road  and  other  property  of  the  Wabash,  3t. 
Loula  &  FaciflcBailway  Company.  They  were 
appointed  by  the  United  States  Circuit  Court 
for  the  Eastern  Diatrict  of  Missouri,  Uay  35, 
1884,  by  an  order  ntade  in  an  action  lo  which 


the  railway  company  was  a  party,  and  were 
thereby  authorized  to  take  possession  of  said 
road,  to  manage,  control  and  operate  it,  and 
preserve  and  protect  all  its  property.  At  the 
date  of  their  appointment  a  certain  freight  car 
belonging  to  the  company  was  at  Toledo,  in  the 
State  of  Ohio,  where,  on  the  29th  of  May,  1881, 
it  came  into  their  possession.  It  was  sDhsequent- 
ly  brought  by  them,  in  the  course  oftbeir  busi- 
ness as  receivers,  to  the  City  of  St.  Louis,  in 
the  State  of  Missouri,  a  place  within  the  juris- 
diction of  the  court  by  which  they  were  ap- 
pointed. On  the  16th  of  March,  1885.  they 
loaded  tbe  car  with  freight  consigned  to  San 
Francisco,  int«iding  tht^  when  the  freight  was 
unloaded  at  San  Francisco  tbe  car  should  be 
returned  to  St.  Loala.  While  the  car  was  In 
San  Francisco  it  was  attached  by  the  defendant, 
as  sheriff  of  San  Francisco,  in  a  suit  brought 
by  Henry  Payot  and  Isaac  Uphamfagainst  the 
railway  company.  Payot  and  Upham  were 
citizens  of  California,  resident  and  doing  busi- 
ness in  San  Francisco.  This  acdon  was  there- 
upon commenced  by  the  plaintiffs  to  recover 
the  car  so  attached.  The  judgment  of  the 
superior  court  was  in  thdr  favor.  Defendant 
appeals. 

The  queatioD  presented  by  the  appeal  is 
whether  a  receiver  appointed  in  a  foreign  juris- 
diction to  take  possession  of  the  property  of  a 
railway  corporation,  and  carry  on  its  business, 
and  who  in  pursuance  of  bis  authority  as  audi 
receiver  has  taken  the  property  into  his  actual 
possession  within  the  jurisdiction  of  tbe  court 
by  which  he  was  appointed,  can  bold  such 
property  against  tbe  claim  of  a  citizen  of  this 


land  Company.  Day  v.  Postal  Teleg.  Co.  ^Cent. 
Bep.448,«Hd.a54. 

His  fnnctlODB  sad  powers,  tor  purposes  of  Utlga- 
tloD,  are  held  to  be  limited  to  the  courts  of  the 
State  within  which  he  was  appointed,  and  the  prin- 
ciples of  oomlty  between  the  States  do  not  apply  to 
a  case  like  the  present.  Bartlett  v.  Wilbur,  S8  Hd. 
M6;  Booth  v.  Clark,  B8  TT.  S.  17  How.  8^  338  (U  L.  ed. 
164, 170);  Hlffh,  Recetvers,  S  289;  Day  v.  Postal  Telear. 
Co.  supra. 

When  property  has  onoe  vested  In  a  trustee,  as- 
aUcnee  or  receiver,  1^  the  law  of  the  State  where 
tbe  property  Is  situated,  the  law  of  another  State 
will  not,  even  In  favor  of  resident  creditors,  devest 
such  trustee,  assignee  or  recelverof  his  rlgrht  to  the 
property,  although  It  has  been  taken  out  of  the  ]u- 
risdlctton  ot  the  court  by  which  the  receiver  was 
sppotnted,  and  into  the  JurtsdictioD  of  another 
court.  Pond  v.  Cooke,  *B  Conn.  126;  Chicago,  M,  ft 
St.  P.  R.  Co.  V.  Keokuk  N.  I*  Packet  Co.  lOB  111.  317, 
48  Am.  Bep.  fi57;  Beach,  Reoeivers.  184. 

A  receiver  appointed  by  one  federal  court  has  do 
right  to  sue  In  another  federal  oourt.  Brlgham  v. 
Liiddlngton,  12  Blatohf.  287.  Compare  Holmes  y. 
Sherwood,  8  McCrary,  40L 

If  a  state  court,  ttiroughareoelveroran  adminis- 
trator appointed  by  such  court,  or  by  levy  of  a  writ 
issued  to  thesherlff  orotberexecutlveolSoerof  the 
court,  has  taken  poasesalon  of  property,  the  United 
States  court  will  not  Interfere  with  such  possession. 
Kohn  y.  Hyan  (Iowa)  81  Fed.  Rep.  S36. 

ITic  touj  of  comily  between  State*. 

There  Is  nothing,  however,  to  prevent  the  courts 
of  other  States  or  Juriadictlons  from  permitting  the 
receiver,  as  a  matter  of  favorand  comity,  to  flic  his 
bill  for  the  enforcement  of  hia  rights;  but  the  per* 
mlatton  will  not  be  allowed  to  Intertere  with  tba 
6L.RA. 


rights  of  the  citizens  of  such  other  States.  Hunt  v. 
OoIumbIanInB.OD.6Blfe.2ini  See  Bank  v.  MoLeod. 
88  Ohio  St.  174;  Bunk  v.  St.  John. »  Barb.  SBB;  Push 
V.  Hurtt.  52  How.  Pr.  22.  See  also  Hetxner  v.  Bauer, 
96  Ind.  42S;  HoAlpin  v.  Jones,  10  La.  Ann.  662-.  Bid- 
lack  V.  Mason.  28  N.  J.  Bq.  230;  Taylor  v.  ColumUan 
Ins.  Co.  U Allen,  368;  Hoyty.  'niomp8on,fiN.  T.SBO, 
reversing  8  Sandf .  4ie;  Bagby  v.  Atlantic.  X.  ft  O. 
R.  Co.  88  Pa.  291. 

Nor  to  contravene  the  policy  of  such  States  as  to 
Uieh-  laws.  Hurd  v.  Elizabeth,  41  N.  J.  L.  1, 4:  Bank 
V.  HcLeod. 88  UMo  St  174.  SeeDay v.PostalTeleg. 
Co.  6  Cent.  Rep.  441, 6$  Hd.  SH;  Beach,  Recelvera, 
618. 

In  New  Jersey  a  foreign  receiver,  duly  authorized 
to  take  property  wherever  situate,  will  be  allowed 
to  maintain  a  suit  for  Its  possession  In  tlie  courts  of 
that  State,  unless  such  suit  will  injurfously  affect 
Its  own  citizens,  or  Is  contrary  to  the  policy  of  ha 
laws.  Hurd  v.  Blizabeth.  41  N.  J.  L.  1, 4.  See  Na- 
tional Trust  Co.  v.  Miller,  88  N.  J.  Bq.  158. 

In  New  Tork  recelveis  appointed  in  other  States 
may  sue  in  their  official  capacity,  but  the  privilege 
will  not  be  extended  to  them  in  a  case  where  dam- 
age will  result  to  ita  own  oltlzena.  ,Runk  v.  St.  J<Aq, 
20  Barb.  &B5;  Pugh  y.  Hurtt  62  How.  Pr.  22. 

An  Ohio  court  permitted  a  reodwriWhohad  been 
appointed  In  Kentucky,  to  assert  Intliat  forum  hia 
right  to  property  twionging  to  the^tailroad  and 
covered  by  the  mortgage,  which  had  Seen  found  In 
Ohio  and  there  attached  by  a  citizen  of  Kentudty. 
there  being  no  evidence  or  claim  that  the  rights  of 
any  citizen  of  Ohio  would  be  affected  by  such  an 
action.   Bank  v.  MoLeod.  %  Ohio  St  174. 

In  Pennsylvania  the  courts  recoKUiae  tbe  right  of 
a  receiver,  appointed  In  another  State,  to  property 
In  that  State,  when  the  rights  of  its  own  citizens 
are  not  Involved.   Bagby  v.  Atlantic,  M.  JcO.  R. 
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State  who,  npoo  flndioff  the  property  here,  has, 
ID  pursuance  of  our  Taws,  caused  it  to  be  at- 
tached as  security  for  his  just  demands  against 
the  railway  company.  Counsel  for  appellant 
contends  for  (be  proposition  that  a  foreign  re- 
ceiver has  no  capacity  to  sue  in  his  oflBcialcbar- 
acter  in  our  courts,  but  we  do  not  understand 
the  authorities  to  sustain  this  extreme  view. 
The  qucstioD,  bowf^re^,  need  not  be  decided  in 
this  case,  for  the  plaintiffs.  b«ides  being  re- 
ceivers of  the  road,  bad  an  actual  and  lawful 
possession  of  the  property  at  the  time  of  its 
seizure,  and  by  virtue  of  that  possession  could 
undoubtedly  have  recovered  it  from  a  mere 
tmpasser.  But  (heir  mere  possession  of  the 
property  of  a  foreign  debtor  cannot  be  held  to 
exempt  it  from  the  claims  of  attaching  cred- 
itors. 

A  debtor  cannot,  by  placing  or  allowing  his 
property  to  be  in  the  possession  of  a  third  parly, 
screen  it  from  attachment.  However  lawful 
the  possession  of  the  bailee,  the  property  ia 
still  subject  to  attachment  or  garnishment  at 
the  suit  of  a  creditor  of  Uie  owner.  Such 
rights  as  the  bailee  may  have  to  the  use  or  pos- 
session  of  the  property,  and  such  liens  as  he 
may  have  upon  it,  will,  of  course,  be  protected, 
but,  saving  the  rigbis  of  the  bailee,  the  creditor 
may  take  it.  The  question  in  such  cases,  there- 
fore, is  not  as  lo  the  lawfulness  of  the  bailee's 
possession,  or  his  right  to  recover  the  property 
from  a  mere  trespasser;  it  is  a  question  as  to 
which  right  is  superior,— his  or  the  attaching 
creditor's.  And  such  is  the  question  here. 
Conceding,  as  we  think  must  be  conceded,  that 
these  plaintiffs  could  have  recovered  the  car  In 
coDtroversy  from  a  mere  wrong-doer,  by  virtue 
of  their  lawful  possession  at  the  date  of  the 
seizure,  if  not  by  virtue  of  their  office,  still  it 
remains  to  be  decided  whether  they  could  re- 
claim It  from  the  defendant,  who  jnatifles  un- 
der s  writ  of  attachment  issued  at  the  suit  of 
citizens  of  the  Stale  of  California  to  enforce  a 
lust  demand  against  the  owner  of  the  property. 
The  solution  of  this  question  depends  upon  tbe 
effect  to  he  given  to  the  order  of  the  Court  of 
Htssouri,  under  whose  appointment  tbe  plain- 
tiffs are  acting.  For,  werepeat.  the  mere  pos- 
session by  the  plaintiffs  of  the  debtor's  proper- 
ty, however  lawful,  does  not  screen  it  from 
attachment.  To  show  a  right  superior  to  that 
of  creditors  Ihey  must  fell  back  upon  the  order 
appointiog  them  receivers,  and  must. depend 
upon  tbe  comity  of  this  State  as  to  the  effect 
to  be  allowed  that  order. 

The  substance  of  that  order  has  been  already 
stated.  It  does  not  pretend  to  v^t  the  title  to 
the  property  of  the  railroad  company  in  the 
leceivers:  11  merely  directs  them  to  take  pos- 
session of  and  use  tbe  propertv  for  tbe  beoeflt, 
resumably,  of  creditors  of  the  company  who 
ave  resorted  to  that  particular  forum  for  the 
enforcement  of  their  debts.  The  authorities  as 
to  the  effect  to  be  given  in  other  jurisdictions 
to  such  orders  are  collected  in  a  note  to  tbe 
case  of  Alley  v.  CatpaH  {Me.)  6  Am.  St.  Rep. 
185.  The  result  is  summed  up  by  the  editor 
(page  189)  as  follows:  "  We  deduce,  therefore, 
from  a  thorough  examination  of  the  cases  and 
text-books  upon  the  subject,  that  tbe  great 
weight  of  authority  is,  and  should  be,  iu  keep- 
ing with  the  derision  rendered  by  Mr.  Juatiee 
Wayne,  in  Booth  v.  Clark,  58  U.  S.  17  How. 
6  L.  R.  A. 


334  [15  L.  ed.  109],  that  a  foreign  receiver  has 
no  nght  to  sue  in  another  State;  but  that,  on 
the  ground  of  comity,  the  court  will,  in  a  just 
and  proper  exercise  of  a  sound  legal  discretion, 
permit  such  suitsto  bemainlained  for  the  pur- 
pose of  thereby  doing  justice,  where  tbe  good 
of  a  larger  number  would  demand  it,  by  recog- 
nizing the  orders  and  judgments  of  the  courts  of 
a  sister  State.  But  in  none  of  the  cases  is  such 
right  to  sue  coDceded,  or  the  suit  permitted  to 
be  maintained  by  the  foreign  receiver,  where  tiie 
claim  sought  to  be  enfor^  conflicts  with  the 
rights  of  citizens  or  creditors  in  the  State  where 
the  suit  is  brought." 

We  think  that  the^effect  of  .the  decisions  is 
correctly  stated  In  this  extract  from  Mr.  Free- 
man's note,  and  we  think  that  in  this  case  jus- 
tice to  our  own  citizens  requires  that  we  should 
not  extend  the  principle  of  comity  So  far  as  t(« 
award  this  property  to  the  representatives  of 
creditors  reading  in  other  States,  and  who  are 
seeking  to  bold  it  for  their  own  exclusive  ben- 
efit. 

The  judgment  and  order  appealed  from  are 
reverted,  and  eavae  rmanded. 

We  concur:  Fojc,  J.;  Works.  J.;  Pa,tar- 
aon*  J, 

Thornton*  J.,  dissentiog: 
Action  to  recover  a  car.  Trial  by  the  court, 
and  judgment  in  favor  of  plaintiffs.  Motion 
of  defendancfor  anew  trial,  which  was  denied. 
Appeal  by  defendant  from  judgment  and  order 
denying  tbe  motion  for  a  new  trial. 

It  is  conceded  that  on  the  86th  day  of  May, 
1S84,  the  plaintiffs  were,  by  an  order  of  the 
United  States  Circuit  Court  for  the  Eastern 
District  of  Missouri,  wherein  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company  was  a  party, 
appointed  receivers  of  tbe  railroad  and  all  the 
property  of  the  company,  with  power  and  in- 
structions to  take  possession  of  the  railroad, 
and  to  manage,  control  and  operate  it,  and  pre- 
serve and  protect  all  Its  property.  It  further 
appears  that  the  car  in  suit  csme  into  the  pos- 
session of  tbe  receivers  above  named  at  Toledo, 
Ohio,  on  May  39,  1884,  when  it  was  delivered 
by  the  company  to  the  plaintiffs,  as  receivers, 
and  that  the  receivers  have  used  this  car  in 
carrying  on  the  business  of  the  railroad  from 
that  day  until  it  was  attaclied,  as  appears  in 
this  action,  on  the  1st  day  of  April,  1885.  After 
the  car  came  Into  the  possession  of  the  receivers 
it  was  by  them  brought,  in  tbe  course  of  their 
business  as  receivers,  to  the  City  of  St.  Louis, 
State  of  Missouri,  a  place  within  tbe  jurisdic- 
tion of  the  court  by  which  the  plaintiffs  were 
appointed.  The  receivers,  on  the  16th  day  of 
March,  1885,  loaded  the  car  with  freight,  des- 
tined for  the  City  of  San  Francisco,  and  sent  It 
so  loaded  to  San  Francisco,  with  the  intent 
that  tbe  freight  of  said  car  might  be  delivered 
at  San  IVancisco,  and  tbsi  the  car  might  then 
be  returned  to  St.  Louis.  Tbe  car  was  brought 
to  San  Francisco,  and  while  there  was  attached 
by  Heory  Payot  and  Isaac  Upham,  citizens  of 
the  State  of  California,  In  an  action  wherein 
said  Payot  and  Upham  were  plaintiffs,  and  the 
above-named  railroad  company  was  defendant. 
Under  this  attachment  the  defendant,  as  sheriff 
of  the  City  and  County  of  San  Franrisco,  jusli- 
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ceivers,  cannot  maintain  tbis  action,  inasmuch 
BS  a  receiver  cannot  maintain  an  action  out  oC 
ttie  jurisdiction  of  the  court  wbich  appointed 
him.  It  may  be  conceded  that  ttiis  is  the  gen- 
eral rule,  and  still  the  plainUfls  can  maintain 
this  action.  The  right  to  sue  and  maintain 
the  action  fs  founded  on  the  poesession  of  the 
car,  delivered  to  the  plaintifh  as  receivers  by 
the  railroad  company,  in  May,  1884,  at  Toledo, 
Ohio,  and  its  being  taken  from  that  place  by 
plaintiffs  in  the  course  of  their  management, 
carrying  on  and  control  of  the  business  of  the 
company,  to  ?t.  Louis,  where  it  was  loaded 
and  sent  to  the  City  of  San  Francisco.  Tbis 
possesdon  was  given  by  the  owner  of  the  car, 
the  railroad  company,  in  pursuance  of  the  order 
of  the  court,  and  was  never  afterwards  dis- 
turbed by  the  company.  The  possession  of 
the  car  remained  in  the  receivers,  unchanged, 
and  never  interfered  with,  until  it  was  attached, 
in  this  State,  on  the  1st  of  April,  1885.  The 
plaintiffs,  under  the  undisputed  authority  of 
the  court  making  the  appointment,  and  without 
challenj^  by  the  railroad  company,  were,  during 
the  penod  of  this  possession,  uSng  this  car  in 
carryingou  the  business  of  the  railroad  com- 
pany. The  taking  possession  of  the  car  by  the 
plaintiffs,  as  receivers,  was  lawful,  and  their 
continued  possession  was  idso  lawful,  and  such 
possession  vested  in  them  as  Individuals  a  spe- 
cial property,  on  which  title  they  can  as  indi- 
viduals maintain  this  action.  This  conclusion 
is  supported  both  on  principle  and  by  authority. 

The  case  of  Chicago,  M.  &  St.  P.  B.  Co.  v. 
Keokuk  Noithern  Line  Packet  Co.  109  111.  817, 
is  directly  in  point.  There  the  contest  was  be- 
tween a  receiver  of  the  property  and  effects  of  the 
Northern  Line  Packet  Company,  regularly  ap- 
pointed by  the  Circuit  Court  of  St  Louis,  Mo., 
in  an  action  brought  against  that  company, 
and  an  attaching  creditor  on  a  writ  brought  in 
the  Circuit  Court  of  Adams  County,  State  of 
Missouri.  The  court  held  that  the  litle  of  the 
receiver  was  good  against  the  attaching  cred- 
itor in  the  State  of  Missouri,  and  Judgment 
was  accordingly  rendered  in  favor  of  tue  re- 
ceiver. The  court,  speaking  to  the  point,  said: 
"  The  general  doctrine  that  ihe  powers  of  a  re- 
ceiver are  co-extensive  only  with  the  jurisdiction 
of  the  court  making  the  appointment,  and  par- 
ticularly that  a  foreign  receiver  should  not  Iw 
permitted,  as  against  Ihe  claims  of  creditors 
resident  io  another  State,  to  remove  from  such 
State  the  assets  of  the  debtor,  it  being  the 
policy  of  every  government  to  rettin  in  its  own 
hands  the  property  of  a  debtor  until  all  domestic 
claims  against  it  have  been  satisfied,  we  fully 
concede;  and  were  this  the  case  of  property  sit 
uate  in  this  State,  never  having  been  within  the 
jurisdiction  of  the  court  that  appointed  the  re- 
ceiver, and  never  having  been  in  the  possession 
of  the  receiver,  it  would  be  covered  by  the 
above  principles,  which  would  be  decisive 
against  the  claim  of  the  appellee.  But  the 
facts  that  the  property  at  the  time  of  the  ap- 

S ointment  of  the  receiver  was  within  the  juris- 
iction  of  the  court  making  the  appointment, 
and  was  there  taken  into  the  actual  possession 
of  the  receiver,  and  continued  in  his  possession 
until  it  was  attached,  take  the  case,  as  we 
conceive,  out  of  the  range  of  the  foregoing 
principles.  We  are  of  opmioD  that,  by  the  re- 
ceiver's taking  possession  of  the  barge  in  ques- 
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tloo  within  the  jurisdiction  of  the  court  that 
appointed  him,  he  became  vested  with  a  special 
property  in  the  barge,  like  that  which  a  sheriff 
acquires  by  the  seizure  of  goods  in  execution, 
and  that  be  was  entitled  to  protect  this  special 
property  while  it  continued,  by  action,  in  like 
manner  as  if  he  had  been  the  absolute  owner. 
Having  taken  the  property  in  his  possession,  be 
was  responsible  tor  it  to  the  court  tnat  appointed 
him,  and  had  given  a  bond  in  a  large  sum  to 
cover  his  responsibility  as  receiver;  and  to 
meet  such  liability  he  migbt  maintain  any  ap- 
propriate proceeding  to  regain  possession  of 
the  barge  which  bad  been  taken  from  him. 
Boyle  T.  Tmim,  9  Leigh,  158;  Singerly  v.  For^ 
75  Pa.  114.  It  is  well  settled  that  a  sheriff 
does,  by  the  seizure  of  goods  in  executiou,  ac- 
quire a  special  property  io  them,  and  that  he 
may  maintain  trespass,  trover  or  replevin  for 
them." 

The  court  concludes  its  observations  on  this 

Eoiot  as  follows:  "  By  taking  the  barge  into 
is  possession  within  the  jurisdiction  of  the 
court  that  appointed  him,  a  special  property  in 
the  barge  became  vested  In  the  receiver;  and  it 
is  the  established  rule  that,  where  a  legal  title  to 
personal  property  has  onoe  passed  and  become 
vested  in  accordance  with  the  law  of  the  Sute 
where  it  is  situated,  the  validity  of  sacti  title 
will  be  recognized  everywhere,"  citing  CammM 
T.  £^t(M!U,5Hurl8t.  &K.728;  ClarkY.Cmneetieut 
Peat  Co.  85  Conn.  803;  Taylor  v.  Boardman.2t> 
Vt.  581;  Grapo  v.Kelly,  83  U.S.  16  Wall.  610  [21 
L.  ed.  4801;  Waters  v.  Barton,  1  Cold.  (Tenn.) 
450.  Cagitl  v .  WooWrvt^e,  8  Baxt.  580,  is  to  the 
same  effect.  In  that  case  the  contest  was  also 
between  the  receiver  and  an  uttachiag  creditor. 
The  case  was  ruled  in  favor  of  the  receiver. 

A  receiver  of  an  important  manufacturing 
company,  appointed  by  a  court  of  New  Jersey, 
who  took  possefision  of  its  assets  for  the  purpose 
of  completing  a  bridge  which  the  corporatiMi 
had  contracted  to  build  in  Connecticut,  pur- 
chased iron  with  the  funds  of  the  estate,  and 
sent  it  into  that  State,  and  it  was  held  that  the 
iron  was  not  open  to  attachment  in  Connecticut 
by  a  creditor  residing  there.  Pond  v.  Coda, 
45  Conn.  126. 

In  McAlpin  v.  Jonet,  10  La.  Ann.  552,  and  in 
Hurd  V.  Elizabeth,  41  N.  J.  L.  1,  receivers  were 
allowed  to  maintain  actions  without  the  jurisdic- 
tion of  the  court  appointing  them.  In  the  case 
cited  from  10  La.  Ann.  the  receiver  had  been  ap- 
pointed by  a  Chancery  Court  in  Mississippi.  He 
there  took  possession  of  the  property,  under  the 
order  of  the  appointment.  A  portion  of  the 
property,  viz.,  fourslaves,  were  stolen  from  the 
possession  of  the  receiver,  and  came  into  the 
State  of  Louisiana.  The  owner  brought  suit 
in  the  latter  State,  and  its  highest  court  ad- 
judged that  he  could  recover.  It  may  be  ob- 
served that  the  property  sued  for  in  this  case 
was  in  the  pt^session  of  the  receivers,  within 
the  jurisdiction  of  the  court  appointing  them. 
The  receivers  got  their  possession  in  Ohio, 
by  delivery  from  the  owner,  and  took  the  car 
to  St.  Louis,  where  it  was  within  the  juris- 
diction of  the  Circuit  Court  of  the  Tfnited 
Stales  for  the  Eastern  District  of  Missouri. 
The  fact  that  they  got  possession  of  the  car 
out  of  Uie  jurisdicuoQ  of  Ihe  appointing  court 
cannot  make  any  material  difference,  when  the 
property  was  at  ooce  carried  '"''^^^^j^^^' 
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tion  and  therein  retained  id  '.their  possession. 
I'hat  It  cannot  affect  the  right  of  plaintiff  to  re- 
cover that  the  car  was  afterwards  sent  by  the 
receivers  in  the  course  of  their  diitv>  and  in  the 

prosecutioQ  of  the  business  wfaicb  tb^  were 
appcinled  tocany  on.see  Chicago,  M.  £  St.  P. 
R.  Ga.  V.  Northern  Line  Packet  Co.  108  111. 
828,  324. 

Id  the  same  line  of  decisIoDs  with  the  forego- 
ing are  Loib  v.  Bitrrotes,  12  Cal.  188,  and 
Z^pia  V.  Adattu,  70  Cal.  408.  Id  Low  v.  Bur- 
rows  the  action  was  brought  by  the  aasignee  of 
a  judgment  recovered  in  New  York.  The  aa- 
ngnment  was  made  by  an  administrator  in  New 
York.  It  was  contended  that  the  administrator 
in  New  York  bad  no  right  to  assign  the  judg- 
ment, the  debtor  residing  at  that  lime 
beyond  the  State  of  New  York.  This  conten- 
tion  was  based  on  the  ground  that  the  authority 
of  the  administrator  did  not  extend  beyond  the 
State  in  whlcb  the  letters  were  granted.  The 
court  disposed  of  this  contention  adversely  to 
counsel  presenting  it,  and  it  was  held  that  the 
adminifltrafor,  haiing  recovered  the  Judgment, 
owned  It,  and  could  assign  it.  In  Lewis  v, 
Adams,  supra,  the  action  was  brought  on  a 
judemeDt  recovered  by  the  plaintiff,  as  tbe  ex- 
ecutor of  the  last  will  of  one  NatL^vis  against 
the  defendant,  P.  T.  Adams,  in  the  District 
Court  for  tbe  County  of  Bexar,  State  of  Texas. 
In  tbe  complaint  in  this  suit  the  plaintiff  de- 
scribed herself  as  executrix,  of  Lewis,  and  it 
was  contended  that  she  having  been  appointed 
executrix  by  a  Texas  court,  ber  autiiority  was 
confined  to  the  State  of  Texas,  and  that  she 
could  not  maintain  any  action  in  this  State.  It 
was  held  tbat  the  judgment  recovered  in  Texas 
vested  the  title  in  ber;  that  she  was  account- 
able to  tbe  court  in  Texas  from  which  she  re- 
ceived her  appointment;  and  that  she  could 
maintain  tbe  action  here  on  ber  own  title  as  an 
individual.  The  whole  subject  is  ably  and 
fully  discussed,  and  the  authorities  cited,  in  the 
opiDion  of  Juttiee  McKlnstry.  SeeZnci^  v. 
Adam*,  70  Cal.  406,  407. 

In  the  same  line  of  decisions  Is  Wilkinson  v. 
Cutter,  26  Fed.  Bep.  680,  where  a  judgment 
was  recovered  by  a  receiver  of  a  corporation 
appointed  by  a  New  Jersey  Court,  and  tbe  re- 
ceiver, as  owner  of  tbe  judgment  in  bis  indi- 
vldoal  capacity,  was  allowed  to  recover  on  it 
in  an  action  brought  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  New  York. 
See  also  Biddte  v.  Wilkins,  36  U.  8.  1  Pet.  686 
F7L.  ed.  8151;  Talmagey.  Chapel,  16  Mass.  71; 
Treeothick  v.  Anstin,  4  Mason,  34,  36;  Barton 
V.  Higgina,  41  Md.  539;  Cherry  v.  Speight,  28 
Tex.  508;  Rucks  v.  Taylor,  49  Miss.  552. 

Tbethree  cases  last  cited  were  actions  brought 
by  foreign  administrators  on  ju^ments  which 
they  bad  recovered  as  such  administrators  in 
their  own  States,  and  they  were  allowed  to 
sue  upon  the  judgments  in  their  own  names  in 
the  other  States.  See  also  Morton  v.  Batch,  54 
Mo.  408. 

On  this  subject  Justice  Story,  in  his  able  work 
on  ConSict  of  Laws,  makes  the  following  ob- 
servations: 

"516.  And  here  it  may  be  necessary  to  at- 
tend to  adistiDclion  important  in  itsnatureand 
consequences.  If  a  foreigo  administrator  has, 
in  virtue  of  bis  administration,  reduced  tbe  per- 
sonal proper^  of  the  deceased,  there  situated, 
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into  his  own  poeeession  so  that  be  has  acquired 
the  legal  title  thereto,  according  to  the  laws 
of  that  country,  if  tbat  iwoperty  should  after- 
wards be  found  in  another  countt;;^,  or  be  car- 
ried away  and  converted  there  against  bis  will, 
he  jnay  maintain  a  suit  for  it  there  in  his  own 
name  and  right  personally,  without  taking  out 
new  letters  of  adminislratioD;  for  he  is,  to  all 
intents  and  purposes,  the  legal  owner  thereof, 
although  be  is  so  in  the  character  of  trustee  for 
other  persons.  In  hke  manner,  if  a  specific 
legacy  of  personal  property  is  bequeathed  In  a 
foreign  country,  and  the  legatee  bas,  under  an 
administration  tbei-e,  been  admitted  to  the 
full  possession  and  ownership  1^  the  admin- 
istrator, he  may  afterwards  sue,  in  his  own 
name,  for  any  injury  or  conversion  of  such 
property,  in  another  country  where  the  prop- 
erty or  wrong-doer  may  be  found,  without  any 
probate  of  the  will  there.  The  plain  reason  in 
each  of  these  cases  is  tbat  tbe  executor  and  tbe 
legatee  have,  each  in  bia  own  right,  become 
full  and  perfect  legal  owners  of  the  property  by 
the  local  law;  and  a  title  to  personal  property, 
duly  acquired  by  tbe  lex  loci  rei  sita,  will  be 
deemed  valid,  and  be  respected  as  a  lawfidand 
perfect  title  in  every  other  country. 

"617.  The  like  principle  will  ap[dy  where  an 
executor  or  administrator,  in  virtue  of  an  ad- 
ministration abroad,  becomes  there  possessed  of 
negotiable  notes  belonging  to  deceased,  which 
arc  payable  to  bearer;  for  then  he  becomes  the 
legal  owner  and  bearer  by  virtue  of  his  admin- 
istration, and  maysuetl^ereon  in  his  own  name, 
and  he  need  not  take  out  letters  of  administra- 
tion in  tbe  State  where  the  debtor  residee  In 
order  to  maintain  a  suit  against  him.  And 
for  a  like  reason  it  would  seem  tbat  negotiable 
papr  of  the  deceased,  payable  to  order,  actually 
held  and  indorsed  by  a  foreign  executor  or 
administrator  in  tbe  foreign  country,  who  is 
capable  there  of  passing  the  legal  title  by  such 
indorsement,  would  confer  a  complete  legal  title 
on  the  indorsee,  so  that  he  ought  to  be  treated  in 
every  other  country  as  the  legal  indorsee,  and 
allowed  to  sue  thereon  accordingly,  in  the  same 
manner  that  he  would  be  if  it  were  a  transTer 
of  any  personal  goods  or  mercfaandlse  of  the 
deceased  situate  in  such  foreign  country." 
Story.  Conf.  L.§§516,517. 

To  support  tbe  statements  of  tbe  text,  the 
learned  author  cites  decided  cases  in  the  notes 
to  the  sections  quoted.  The  cases  above  refer- 
red to  are  all  governed  by  the  rule  tbat  a  title 
to  personal  property,  once  vested  and  duly  ac- 
quired by  the  ler.  rei  sita,  will  be  deemed  valid, 
and  be  respected  as  a  lawful  and  perfect  title 
in  every  other  country.   Id.  §  384. 

There  is  nothing  in  the  forego'.ng  in  conflict 
with  what  is  laid  down  in  Booth  v.  Cletrk,  66  U. 
S.  17  How.  m  [16  L.  «d.  164].  In  tbat  case 
the  action  was  attempted  to  be  maintained  In 
the  Circuit  Court  for  the  District  of  Columbia 
on  the  mere  order  of  a  chancery  court  of  tbe 
State  of  New  York  appointing  a  receiver. 
Booth,  who  was  so  appomted,  failed  to  show 
that  be  bad  ever  bad  possession  of  the  claim,  or 
the  evidences  of  the  claim,  tbe  proceeds  of 
which  tbe  plaintiff  (Booth)  endeavored  to  re- 
cover. On  the  contrary,  the  claim  had  always 
remained  in  the  possession  of  Clark  until  it 
went  into  tbe  hands  of  his  assignee  in  bank- 
ruptcy, and  came  back  to  CJjirk's  possession 
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under  a  purchnse  by  Clark  at  a  sale  made  by 
his  assignee.  The  court  dwells  oa  the  delay 
of  Ibe  Teceiver  to  take  steps  to  get  possession  of 
this  claim  as  a  material  fact  In  the  case.  After 
polntiog  out  the  means  by  wfaich,  tbrougli  the 
aid  of  (be  court,  he  could  have  obtained  pos- 
session  of  this  claim,  it  is  observed  in  the  opin- 
ion: "Such,  however,  was  not  the  course  pur- 
sued in  this  case,  though  the  debtor  was  then  a 
reaideDt  of  the  State  of  New  York,  and  amena- 
ble to  the  jurisdiction  of  the  court.  No 
motion  was  made  to  force  Clark  to  comply 
with  the  injunction  which  Camara  bad  obtained 
under  the  creditors'  bill.  The  matter  was  al- 
lowed to  rest  for  seven  years,  Camara  being 
aware  that  Clark  had  a  pecuniary  claim  upon 
the  Republic  of  Mexico,  at  least  as  early  as  in 
the  year  1848.  The  receiver  during  an  that 
time  took  no  action." 

The  essential  nature  of  the  action  in  Booth  v. 
('lark  is  correctly  set  forth  in  the  opinion  of 
the  court  in  Hazard  v.  Durant,  19  Fed.  Rep. 
477.  It  was  there  characterized,  and  properly 
characterized,  as  an  action  by  a  receiver,  a  mere 
officer  and  servant  of  the  court  apix>intinghim, 
and  having  no  title  to  (he  fund  by  assignment 
or  conveyance,  or  other  lien  or  interest  than 
that  derived  from  his  appointment.  It  may  be 
well  conceded  that  such  an  officer,  on  such  a 
fihowing  of  title,  cannot  recover  in  a  foreign 
jurisdiction.  If  Booth,  the  receiver  in  Booth  v. 
dark,  had,  after  hia  appointment  as  receiver, 
got  possession  of  the  Mexican  claim  prior  to  its 
commg  to  the  hands,  of  Clark's  assignee  In 
bankruptcy,  and  such  had  been  made  to  appear 
in  his  aclioD,  the  court  would,  no  doubt,  in  ac- 
cordance with  the  priqclple  of  its  rule  laid 
down  in  v.  Wilkina,  26  U.  S.  1  Pet. 

686  [7  L.  ed.  815],  have  held  in  favor  of  Booth. 
Booth  would  then  have  shown  an  individual  and 
personal  right  to  recover.  The  cases  cited  by 
the  counsel  for  appellant,  which  followed  Booth 
r.  Vlark,  are  like  it  in  the  material  feature  above 
pointed  out.  The  receiver  in  all  such  cases 
relied  on  bis  order  of  appointment  merely,  to 
lecover.  It  cannot  escape  observation  tbat  if 
this  court  sanctions  the  contention  of  appellant's 
counsel  it  will  authorize  the  taking  of  property 
from  the  bands  of  a  court,  having  ample  juris- 
diction, which  has  through  the  agency  of  a  re- 
ceiver ;ii8  own  instmmeDt)  gotten  lawful  pos- 
session of  property,  and  whose  possession  was 
lawful,  when  this  property  was  attached  here. 

The  statements  made  in  the  note  referred  to  in 
theprevaillag  opinion  relate  merely  to  a  suit 
by  a  receiver  In  a  foreien  jurisdiction,  wbere  he 
has  never  reduced  the  property  to  possewioD. 
and  relies  solely  on  the  order  of  appointment  to 
recover,  as  a  careful  perusal  of  the  note  will 
make  evident.  There  is  no  case  cited  in  the  note 
which  holds  that  a  receiver,  after  he  has  re- 
duced the  property  of  the  litigant  to  possession, 
and  it  is  taken  from  him,  cannot  sue  for  it  in 
any  jurisdiction  where  be  can  find  it.  The 
title  vests  in  the  appointed  receiver  when  he 
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has  reduced  the  property  to  possession,  and  on 
this  title  he  can  recover.   Hia  right  to  recover 

rests  on  his  right  and  title  procured  in  the  mode 
above  pointed  out,  and  is  not  allowed  in  any 
consideration  of  comity.  Title  vesta,  and  in 
consequence  a  right  to  recover  m  the  courts  of 
every  civilized  country,  as  a  matter,  not  of 
comity,  but  of  right.  No  court  has  the  right  to 
take  the  property  of  one  person  and  give  it  to 
another,  or  have  it  aold  for  the  benefit  of 
another.  Considerations  of  comity  only  arise 
where  the  receiver  sues  in  a  foreign  jurisdio~ 
tion  on  the  mere  order  of  appointment.  Con- 
siderations of  comity  allow  such  suit  where 
there  is  no  legal  policy  which  forbids  it,  and  it 
does  not  affect  the  rights  of  creditors  or  other 
persons,  citizens  of  the  jurisdiction  where  the 
suit  is  brought  Such  is  Surd  v.  StitabOh, 
41  N.  J.  L.  1,  where  the  suit  was  allowed  to  be 
maintained  on  considerations  of  comitv.  The 
special  property  vested  in  the  receiver  gives  him 
a  title  on  which  he  can  recover  anywhere.  A 
sheriff  gets  only  a  special  property  where  he 
has  levied  an  execution,  and  on  such  title  he 
can  sue  and  recover  anywhere.  If  a  sheriff  of 
this  State  seizes  horses  under  a  writ  of  attach- 
ment or  execution  within  its  limita,  and  the 
horses  escape  into  the  State  of  Nevada,  and  are 
taken  possession  of  iiy  a  third  person,  we  cannot 
see  why  he  cannot  recover  in  asuit  in  a  Nevada 
court,  even  against  an  attaching  creditor  there. 

The  title  of  the  receiver  veated  when  be 
reduced  this  car  toposnssion  by  the  consent  of 
the  corporation.  He  sent  itout  of  tbe  State  of 
Missouri,  where  he  had  It,  for  a  lawful  purpose. 
Why  has  a  creditors  right  to  attach  it?  It  was 
not  the  property  of  the  corporation  when  it 
wasattached,  hut  of  tbe  receiver  of  tbe  court, 
of  which  the  receiver  is  tbe  band  and  instru- 
ment. I  cannot  conceive  how  a  creditor  can 
attach  the  property  of  onepereon  to  pay  a  debt 
due  him  by  another.  The  statement  in  the 
complaint  that  the  plalntilh  were  appointed  re- 
ceivers by  tbe  court  of  Missouri  showa  tbe 
origin  of  the  plaintiffs'  right;  hut  it  is  further 
alleged  that  the  plaintiffs  took  possession  of  the 
car,  and  held  it  in  possession  until  such  pofises- 
sion  was  interfered  with  hy  the  defendant,  as 
afterwards  staled  in  the  oomidaint.  The  plain- 
tiffs count  specislly  on  their  own  poesesuon. 
We  see  nothing  herein  to  prevent  thepTainliffs 
from  recovering  on  their  individual  rights. 
The  averment  as  to  their  being  receivers  may 
be  regarded  as  denertptio  pertona,  and  may  tie 
rejected  as  surplusage  in  accordance  with  the 
rule  laid  down  in  Ijetoit  v.  Adamt,  70  Cal.  41t. 
412.  I  find  no  error  in  the  record,  and  think 
that  the  judgment  and  order  should  be  affirmed. 

MisFarlancU  J.  : 

I  dissent,  and  concur  in  most  of  the  views 
expressed  in  tbe  dissenting  opinion  of  Thornp 
ton,  J. 

Petition  for  second  rehearing  denied. 
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IOWA  SUPREME  COURT. 


CARRIER 
». 

CHICAGO,  ROCK  ISLAND  &  PACIFIC 
R.  CO..  Appt, 


HIXON  a  at.  e.  SAME,  Appt. 
BLACKWOOD  «.  8ABIE,  Appt. 
JAUGHN  «.  SAME.  Appt. 


(....towa....) 

1.  An  aetloii  to  rMorw  back  fir«i||ht 
eluu^ea  uDreasonable  because  In  exoen  of 
tbose  charged  other  shippers  for  thesameser^ioe 
la  a  law  action,  and  the  fact  that  the  exoeaslvc 
cbarfre  bas  been  fraudulently  concealed  will  not 
brittft  It  within  the  exception  to  the  greneml  Stat- 
ute of  LImitatiOBB.  that  In  actions  "for  relief  on 
the  grouDd  of  fraud  heretofore  solely  coiruizable 
In  a  court  of  chancery"  the  cause  of  action  shall 
not  he  deemed  to  have  accrued  until  tbe  fraud 
8ba}l  have  beea  discovered. 

8.  Bat  sneh  concwlment  will  twln^  It 
withiii  the  rale  of  law  that,  where  the  party 
against  whom  a  cause  of  action  exfatsln  favor  of 
another,  by  fraud  or  actual  fraudulent  conceal- 
ment, prevents  such  other  from  obtainlnR  knowl- 
edge thereof,  the  Statute  of  Iiimitationswill  only 
oommence  to  run  from  tbe  time  the  right  of  ac- 
tion fs,  or  by  the  use  of  diligence  may  be,  dtocov* 
ered. 

8*  Itaeematlubttliespeeifleatlonl^tlie 

IiOglalataTe  of  exeepttons  to  the  operation 
of  the  general  Statute  of  Limitations  will  not 
preclude  tbe  court  from  applying  exceptions 
to  anoh  Statute  whlcb  were  recognized  by  the 
comnwn  law  other  than  those  prescribed  by  the 
Leirklature. 

(January  »,iniX) 

APPEAL  by  defendant  from  a  Judj^ent  of 
the  Distnct  Court  for  Jaspar  Gonnty,  oTer- 


ruling  its  demurrer  to  certain  counts  in  the 
derlaratioDS  in  actions  brought  to  recover  back 
certain  alleged  overcharges  of  freight  to  per^ 
SODS  8hlppfDg  live  stock  over  defendant's  road. 

Tbp^  eases  all  involve  tbe  same  questions 
and  were  KUbmitted  together.  Tbe  declara- 
tions in  each  contained  several  counts  to  tbe 
effect  that  defendant  was  a  common  carrier; 
that  plaintiff  was  engaged  in  buying  and  abip- 
ping  live  stock,  and  that  on  a  certain  date 
(more  than  five  years  before  the  commence- 
menl  of  the  action)  plaintiff  shipped  over  de- 
fendant's road  a  tmrloed  of  cattle  and  paid 
therefor  tbe  usual  tarilT  rate  per  car:  that  otber 
persona  enga>red  in  the  same  business,  and  mak- 
ing similar  sbipmenta,  were  allowed  and  re- 
ceived a  draw-back  by  defendant  from  (be 
usual  tariff  rate  which  was  charged  plaintiff 
for  the  same  service,  and  that  such  draw-back 
gave  stich  persons  a  special  rate  under  which 
they  made  shipments  of  cattle,  and  which  was 
less  than  tbe  rales  which  were  cbarged  to  the 
plaintiff  for  tbe  same  service;  that  the  ship- 
ments made  by  tbe  several  parties  were  made 
upon  like  cooditiona  and  unuer  dmllar  circum- 
stances, and  that  the  service  rendered  plaintiff 
was  precisely  similar  to  that  rendered  the  other 
persons;  that  therefore  the  rale  cbarged  to  and 
paid  by  plaintiff  was  unreasonable  and  an  unjust 
discrimination;  that  tbe  allowance  of  such  re- 
bate to  such  other  persons  was  not  known  to 
plaintiff  until  shortly  before  the  beginning  of 
this  suit;  that  tbe  extra  rate  was  paid  bv  plain- 
tiff in  ignorance  of  tbe  real  rate  charged  to  and 
paid  by  other  parties;  tbat  plaintiff  openly  pro- 
mulgated a  tariff  rate  for  the  service  rendered 
to  plaintiff:  tbat  the  station  agent  at  all  sta- 
tions openly  announced  that  such  published 
rates  were  correct,  and  that  no  rebate  was  al- 
lowed therefrom;  tbat  plaintiff  believed  such 
statements;  that  the  knowledge^  of  the  rebates 
was  withheld  from  plaintiff  wrongfully  and 


NoTB.— like  StaitUe  of  LtmUattona  rutu'from  dis- 
covery of  ctmcetUed  fraud. 

Knowledge  of  fraud  must  be  brought  to  plalntitf 
before  the  Statute  of  Llmitationa  commences  to 
run.  Oatasv.  Andrews,  AT  K.Y.W7,  ft  Trans.  App. 
IIS;  Havne  v.  Grlswold,  8  Sandf .  MS;  Taft  v.  Wright, 
47  How.  Pr.  1.  See  Kent  v.  Kent,  fS  N.  T.  660.  re- 
versing 1  Hun,  tSO,  S  Thomp.  &  C.  630. 

Here  alienee  is  not  a  concealment  of  a  cause  of 
action,  under  the  provtalon  of  Ind.  Bev.  Stat.  ISSL. 
I  aoO;  tint  where  a  person  liable  to  an  action  con- 
ceals that  fectfrum  the  adverse  party,  Umltatlon 
shall  run  only  from  the  discovery  of  such  cause  of 
aotton.  HlUerv.  PowerH,4L.B.A.4ea,U9Ind.7S. 

Tbe  "oonoeolment"  meant  herein  muat  be  more 
than  sUence-^ust  be  some  affirmative  act,  and 
must  be  so  alleged  and  proven.  Wynne  v.  Cor- 
nellson,  U  Ind.  818;  Jaokeon  v.  Buchanan,  lie  Ind. 

aooi 

It  must  appear  tbat  aome  trfok  or  arUfloe  baa 
been  employed  to  prevent  Inquiry  or  elude  Investi- 
gation, or  calculated  to  mislead  or  hinder  the  party 
entitled  from  obtaining  information  by  the  uec  of 
ordinary  dUigenoe;  or  that  the  facte  were  misrepre- 
sented to  or  concealed  from  the  party  bv  some 
poeltlve  act  or  declarations,  when  inquiry  was  be- 
ing made  or  Information  sought.  Stone  v.  Brown, 
lift  Ind.  7& 

Where  the  bar  of  the  Statute  of  Umltattou  Is 
6  L.  R.  A. 


sought  to  be  avoided  for  oonoealment,  the  delay 
which  has  occurred  must  be  shown  to  be  consistent 
with  tbe  requisite  diligence.  Ibid. 

Under  the  New  York  Code,  an  action  tojaet  aside 
a  conveyance  as  frandnlent  Is  barred  In  six  yeats 
from  the  time  It  accrues,  which  Is  at  dtecovery  of 
the  fraud.  Jouee  v.  Smith,  38  Fed.  Hep.  880. 

The  word  "concealed."  as  used  In  the  Oregon 
Statute  of  Limitations,  means  aome  afflrmatlve  aot 
done  In  this  State,  such  as  passing  under  an  as- 
sumed name,  change  of  ocuupatlon,  or  any  acts  1^ 
the  defendant  which  tend  to  prevent  the  communi- 
ty in  which  he  Uves  from  knowing  who  he  la  or 
whence  he  came.  Bhoton  v.  HendenhaU,  17  Or.  199. 

An  answer  setting  up  the  Statute  of  Idmitattona 
casts  upon  plaintiff  the  burden  of  provinar  tbat  the 
fraud  was  not  discovered  imtU  within  six  years  of 
tbe  commenoement  of  the  action.  Baldwin  v.  Mar- 
tin. U  Abb.  Pr.  N.  8. 9.  See  Venice  v.  Breed,  K 
Barb.  087. 1  Thomp.  ft  C  180. 

An  action  to  recover dama^tes  forflraudln  repre- 
senting that  there  were  no  Inoumbranoes  on  Land 
purchased  Is  barred  In  six  years  from  the  purchase, 
and  an  action  brought  after  that  tltne,  and  more 
than  six  years  after  the  dleoovery  of  the  fraud,  but 
within  six  years  after  an  eviction  under  title  ac- 
quired by  purchase  of  the  concealed  iaoumbranoe. 
Is  too  late.  Northrop  v.  HIU,  67  N.  Y.  881,  fUBrm- 
Ing  01  Barb.  188. 
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fraudulently,  and  the  shippeis  so  favored  with 
such  rebates  were  pledged  not  to  reveal  the 
same,  and  that  the  plaintiff  never  knew  and 
bad  no  means  of  discoverinfr  the  existence  of 
siicb  rebates  until  shortly  before  tbe  beginning 
of  these  suits;  that  upon  several  occasions  when 
plaintiff  sought  rebates  he  was  told  that  no  re- 
bates were  allowed,  that  all  shippeis  were 
treated  alike  and  that  if  any  rebate  was  granted 
to  anyone  a  like  one  would  be  granted  to  plain- 
tiff; that  said  statement  was  false  and  was 
known  to  the  officers  of  the  defendant  at  the 
time  to  be  false,  and  was  made  wHh  intent  to 
deceive  plaintiff  and  to  prevent  bim  from  ac- 
quiring the  knowledge  of  the  cause  of  action 
set  forth  in  this  count;  that  plaintiff  relied  on 
said  false  representations  and  was  deceived  by 
sudi  false  answers,  and  was  thereby  prevented 
from  acquiring  a  knowledge  of  the  cause  of 
action  set  up  in  this  count. 

Defendant  demurred  to  tbe  counts  similar  to 
the  above  for  the  reasons:  (1)  that  each  of  them 
shows  on  its  face  that  the  cause  of  action  was 
barred  by  tbe  Statute  of  Limitations:  (2)  that  the 
cause  of  action  accrued  to  plaintiff  more  than 
five  yean  prior  to  the  commencement  of  this 
action;  (3)  that  it  does  not  show  fraud,  as  the 
basis  of  tbe  action  or  otherwise,  heretofore 
solely  ojgnizable  in  equity;  (4)  it  does  not  show 
any  concealment  of  the  alleged  cause  of  action 
such  as  in  law  defeats  or  stops  the  bar  of  tbe 
Statute. 

The  demurrers  were  overruled,  and  defend- 
ant electing  to  stand  on  them,  the  court  ren- 
dered judgment  against  it  for  tbe  amount  cov- 
ered by  tbe  several  cotmts,  and  tbe  defendant 
appealed  to  this  court. 

Messrs.  ThomM  S.  Wrigrht  and  Wina- 
low  A  Vavnnm  for  appellant. 

Mr.  A.  Clmrk  for  appelleea. 

GSveii,  J.,  delivered  tbe  opinion  of  the 
court: 

When  these  causes  of  action  are  alleged  to 
have  accrued,  there  was  no  statute,  state  or 
national,  fixing  rates,  nor  providing  for  eQual- 
ity  of  rates;  hence  tbe  right  of  tbe  plaintiffs  to 
maintain  sucb  actions  must  be  determined  by 
the  common  law.  It  is  not  questioned  but  that 
at  common  law  a  common  carrier  was  only 
entitled  to  charge  reasonable  rates,  and  was 
liable  to  an  action  for  unreasonable  charges. 
The  counts  demurred  to  show  that  tbe  alleged 
causes  of  action  accrued  more  than  five  years 
before  the  bringing  of  these  actions.  The  sole 
question  presenteain the  record  and  arguments 
is  whether  the  counts  contain  such  allegations 
as  take  tbe  cases  out  of  the  provUionaof  para- 
graph 4,  %  8529,  Code,  limiting  the  bringing 
of  actions  "founded  on  unwritten  contracts, 
those  brought  for  injuries  to  property,  or  for 
relief  on  the  ground  of  fraud,  in  cases  hereto- 
fore solely  cognizable  in  a  court  of  chancery, 
and  all  other  actions  not  otherwise  provided 
for  in  this  respect,  within  five  years"  after  the 
causes  accrue.  Section  3580,  Code,  provides 
that  in  actions  for  relief  on  tbe  grounds  of 
tnn6  or  mistake,  and  in  actions  for  trespass  to 
property,  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the  fraud,  mis- 
take or  trespass  complained  of  shall  bare  been 
discovered  by  the  parly  aggrieved.  The  fraud 
here  contemplated  is  that  defined  in  the  pre- 
e  L.  R.  A. 


ceding  section,  to  wit,  such  as  was  heretofore 
solely  cognizable  in  a  court  of  chancery.  OA- 
hard  V.  Sattler,  40  Iowa,  152;  Brown  v.  Brown, 
44  Iowa,  840;  Phcenix  Ins.  Go.  v.  Bankteardt, 
47  Iowa,  483;  Higginav.  Mendenhall,  51  Iowa, 
141. 

These  are  law  actions,  and  clearly  not  such 
as  were  heretofore  solely  cognizable  in  a  court 
of  chancery,  and  therefore  not  within  tbis  ex- 
ception to  tbe  general  Statute  of  Limita- 
tions. 

2.  It  IE  not  contended  that  they  are  within 
any  of  tbe  other  expressed  exceptions  to  the 
General  Statute;  but  appellees  rely  upon  the 
rule  laid  down  in  Boomer  Dist.  Twp.  v.  French, 
40  Iowa,  601,  and  cases  cited  as  approving  and 
following  that  case.  That  was  an  action  to 
recover  moneys  alleged  to  have  been  received 
by  the  defendant,  French,  as  treasurer  of  the 
plaintiff  township,  and  appropriated  to  his  own 
use.  The  petition  alleged  that  at  the  close  of 
his  term  a  partial  settlement  was  had  with  the 
defendant,  but,  by  means  of  false  and  fraudu- 
lent entries  in  bis  books  as  treasurer,  and  by 
means  of  fictitious  entries  and  corrupt  and 
fraudulent  conoealments  and  misrcpresenta- 
tions,  tbe  defendant  kept  from  the  plalntifTa 
knowledge  the  fact  of  the  receipt  of  said  sum 
until  October,  1888,  and  plaintiff  had  no  knowl- 
edge of  the  facts,  or  of  the  gross  frauds  perpe- 
trated by  defendant,  till  said  date.  The  peti- 
tion showing  that  the  action  was  not  brought 
within  three  years,  defendant  demurted,  on 
tbe  ground  that  the  action  was  barred.  The 
demurrer  was  sustained,  and  plaintiff  appealed. 
Tbis  court,  after  citing  Code,  ^  2690,  says: 
"This  action  does  not  come  within  the  lan- 
guage or  meaning  of  tbe  section  quoted,  for 
the  reason  that  the  action  is  not  for  relief  on 
tbeground  of  fraud,  but  on  the  ground  that 
the  defendant  failed  to  pay  over  money  re- 
ceived by  him.  Tbe  cause  of  action  does  not 
grow  out  of  Uie  fraud  all»ed.  It  existed  in- 
dependent of  the  fraud.  Under  the  provisions 
of  tbe  section'  quoted  above,  the  fact  that  the 
plaintiff,  by  reason  of  tbe  fraud  of  the  defend- 
ant, failed  to  discover  the  cause  of  action,  does 
not  defeat  the  bar  of  the  Statute.  That  is  de- 
feated by  the  terms  of  that  section,  only  where 
the  cause  of  action  is  grounded  in  fraud." 

There  is  some  contention  as  to  whether  these 
actions  are  for  unreasonable  charges  and  unjust 
discriminations,  or  for  unreasonable  charges 
only.  Mere  discrimination,  witibout  injury, 
would  not  be  actionable.  When  tbe  discrim- 
ination is  by  charging  unreasonably,  it  fs  iJie 
unreasonable  charge  that  is  tbe  ground  of  tbe 
action.  The  ground  of  tbe  action  against 
Frencfa  was  his  failure  to  pay  tbe  mcmev  re- 
ceived; the  ground  of  these,  the  defendant's 
failure  to  pay  back  tbe  money  charged  and 
received  in  excess  of  what  was  reasonable. 
In  each  case  the  plaintiffs  have  a  cause  of  ac- 
tion independent  of  the  frauds  alleged.  These 
cases,  U^e  thai  of  Boomer  Bist.  Ihep.  v.  Frerteit, 
measured  by  the  Statute  alone,  are  clearly 
barred;  but  in  that  case  this  court  held  the  rule 
to  be  that  "  where  the  party  against  whom  a 
cause  of  action  existed  in  favor  of  another  by 
fraud  or  actual  fraudulent  concealment  pre- 
vented sucb  other  from  obtaining  knowledge 
thereof,  the  Statute  would  only  commence  to 
run  from  the  time  the  right  of  action  was  dis- 
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covered,  or  miriit,  by  the  use  of  dlHgence,  hare 

been  discovered." 

Appellant  contends  that  these  cases  aredis- 
tiDgiiisbable  from  tbat;  that  French  occupied 
a  fiduciary  relation  towards  the  township,  by 
virtue  of  which  it  was  his  duty  to  disclose  the 
truth,  and  especially  not  to  deceive,  while  such 
was  not  the  legal  duty  of  this  defendant.  The 
defendant  is  a  quasi  public  corporation,  owing 
certain  duties  to  the  public;  and,  in  the  absence 
of  statute,  fixed  its  rates  without  other  restric- 
tion than  that  they  should  be  reasonable. 

It  was  said  in  Heiaerman  v.  Burlington,  0. 
R.  A  N.  R.  Co.  9»  Iowa.  786,  tbat  "  raUroad 
companies  are  public  carriers,  and  those  who 
employ  them  are  in  their  power,  and  must  bow 
to  tne  rod  of  authority  which  tbey  hold  over 
consignors  and  consignees  of  property  trans- 
ported by  them." 

The  reason  for  the  rule  requiring  disclosures 
and  fair  dealing  applies  to  this  defendant  with 
the  same  force  that  it  did  to  French. 

8.  Appellant  contends  that  when  enxptlons 
are  provided  to  a  general  statute  it  excludes  all 
others  than  those  expressed,  and  that  courts  are 
not  at  liberty  to  ingraft  other  exceptions  tban 
those  expressed  upon  such  a  statute.  This 
claim  fiuds  strong  support  in  the  fotlowlne 
cases,  cited  by  counsel:  Chemical  Nat.  Bank 
V.  Kiuaru,  82  Fed.  Rep.  129;  Kngel  v.  P^seher, 
m  N.  Y.  400.  8  Cent  Rep.  803;  Fee  v.  Fee, 
10  Ohio,  470;  Amy  v.  Watertomi,  23  Fed.  Rep. 
418;  Alabama  Bank  v.  Dalton,  50  U.  8.  9  How. 
526  [18  L.  ed.  243];  Kendail  v.  United  States, 
107  U  S.  125  [27  L.  ed.  487];  Favorite  v. 
B&oA«r,  17  Ohio  St.  554;  Woodbury  v.  Shackle- 
ford,  19  Wis.  55;  Somerset  Co.  v.  VeghU,  44  N. 
J.  L.  509;  Demareit  v.  Wynkoop,  8  Johns.  Cb. 
148;  Mile*  t.  Berry,  1  Hill,  L.  896;  Troup  v. 
Smith,  20  Johns.  88. 

These  precise  questions  were  presented  and 
passed  upon  in  anumberof  those  cases,  and  the 
doctrine  announced  that  the  General  Statute 
was  an  exclusion  of  all  others,  and  tbat  when 
the  Legislature  has  made  exceptions  the  courts 
can  m«ce  none,  as  tbat  would  be  legislatioo. 
Several  dedsiona  by  this  court  are  also  cited  In 
support  of  these  propositions. 

In  Campbell  v.  f^ng,  20  Iowa,  883,  the  ques- 
tions were  as  to  the  extension  of  time  granted 
to  minors,  and  whether  ignorance  of  a  right 
would  prevent  the  operation  of  the  Statute. 
The  court  says  that,  "but  for  the  exception  in 
the  Statute,  it  would  run  against  minors  and 
adulta  alike,  and  courts  are  not  at  liberty  to 
ingraft  upon  the  statutes  exceptions  which  the 
Legislature  did  not  deem  necessary."  "  No 
fraud  is  charged  upon  defendants."  It  was 
simply  a  question  whether  ignorance  of  a  right 
would  prevent  the  running  of  the  Statute. 

In  Shoride  v.  Bruce,  21  Iowa,  807,  the  court 
says:  "  The  thouirbt  that  the  Statute  would 
not  mo  because  Wilson,  the  ward,  was  a  per- 
son of  unsound  mind  or  incapacitated  to  sue, 
finds  no  support  either  in  the  Statute  or  In  the 
rules  of  the  common  law." 

In  Rdf  V.  Kberly,  2.H  Iowa,  469,  the  question 
was  whether  plaintiff's  case,  as  made  by  his 
petition,  was  prior  to  the  Statute,  and,  within 
its  meaning,  solely  cognizable  in  a  court  of 
<^ncery.  Speahing  with  reference  to  this 
qaestlim,  thecourtsaya:  "Our  opinion,  there- 
fore, Is  that  in  cases  of  fraud,  when  the  plidn- 
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tiff's  remedy  is  concurrent, — tbat  is,  when  he 
could  have  the  same  relief  either  at  law  or  in 
equity, — the  action  must  be  commenced  within 
five  years  after  the  perpetration  of  such  fraud, 
and  tbat  be  could  not  sue  within  that  time  af- 
ter the  discovery."  The  question  under  con- 
sideration was  not  noticed  in  that  case,  and  the 
same  ia  true  of  OMard  v.  Battler,  40  Iowa, 
153.  ■ 

In  Milter  v.  Lester,  71  Iowa,  147,  the  ques- 
tion was  whether  the  fact  that  the  defendant 
changed  his  name,  and  that  his  place  of  resi- 
dence was  unknown  to  plaintiff,  would  pre- 
vent tbe  running  of  the  Statute.  The  rtgbt 
of  the  courts  to  apply  exceptions  recognized  at 
common  law,  other  than  those  named  in  the 
Statute,  was  not  directly  in  question  in  either 
of  these  cases;  and  neither  of  the  exceptions 
sought  to  be  applied  are  such  as  were  recog- 
niz^l  at  common  law. 

4.  Boomer  Ditt.  Twp.  v.  F'rench  finds  strong 
support  in  the  authorities  cited  in  tbe  opinion. 
Reference  to  B7ienoood  v.  Svtton,  5  Mason,  148, 
wherein  Jvdge  Story  reviews  many,  of  tbe  Eng- 
lish and  American  cases,  and  to  the  cases 
cited  by  appellant,  shows  a  diversity  of  rulings 
on  this  question  by  the  courts  of  different 
States.  It  is  true  that  some  of  the  cases  were 
under  statutes  tbat  did  not  contain  an  excep- 
tion as  to  actions  for  relief  on  tbe  ^rounds  of 
fraud,  but  the  question  was  whether,  in  the 
absence  of  such  an  exception  In  tbe  Statute,  tbe 
courts  mieht  apply  it,  just  as  in  Boomer  Dist. 
Twp.  V.  Frenm  the  question  was  whether  the 
court  might  apply  the  common-law  exception 
announced,  though  not  lexpressed,  in  the  Stat- 
ute. If  thoquestionwas  beforeusfortbefirst 
time,  we  might  hesitate  to  declare  the  rule 
announced  in  Boomer  Diat.  Twp.  v,  Fh'eneh;  but 
that  case,  sanctioned  by  a  long  line  of  respec- 
table authorities,  has  stood  unquestioned  as  ihe 
law  of  tbe  State  for  many  years,  with  several 
sessions  of  the  Legislature  intervening,  and 
has  been  cited,  and  more  or  less  directly  fol- 
lowed and  approved,  in  Humphreys  v.  Mattoon, 
48  Iowa,  666;  Findhy  v.  Steieart,  46  Iowa, 
6S5;  Bnmson  t.  Ballou,  70  Iowa,  84;  Braofford 
V.  MeCormieh,  71  Iowa,  129;  WOder  v.  Seeor, 
72  Iowa,  161;  Shreves  v.  Leonard,  56  Iowa,  74. 

We  think  there  is  no  sufficient  reason  for 
now  reversing  the  conclusion  anuouoced  In 
Boomer  Diet.  Tuyp.  v.  FYeneh,  supra. 

It  only  remains  to  determine  whether  the 

flaintiffs'  petitions  allege  such  fraud,  or  actual 
raudulent  concealment,  by  the  defendant,  as 
prevented  them  from  obtaining  knowledge  of 
their  causes  of  action  until  within  five  years 
next  preceding  the  commencement  of  these 
actions.  It  is  alleged  that  plaintiffs  were  in- 
duced to  and  did  pay  tbe  rates  charged  upon 
repreaejitaliom  tbat  uiey  were  the  usual  rates, 
and  the  same  that  were  being  charged  to  all 
others  for  the  same  service,  and  upon  the  prom- 
ise tbat  if  any  rebate  was  granted  to  anyone  a 
like  amount  would  be  granted  to  plaintiffs; 
that  a  less  rate  was  being  charged  to  the  ship- 
pers named  and  others,  which  tact  was  fraud- 
ulently concealed  from  plaintiffs;  that  the 
representations  were  false,  and  known  to  de- 
fendant's officers  and  agents  making  them  to 
be  so,  and  were  made  to  prevent  plaintiffs  from 
acQuiring  knowledge  of  the  fact  that  they  were 
ana  had  been  charged,  and  bad  naid,unrraBpn. 
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able  rates.   Our  coDclusions  are  that  the  rule  ,  that  rule,  and  tliat  tbere  was  no  error  in  over- 
laid dowQ  in  Bootner  TH»t.  Twp,  t.  French  rulin^r  the  appeUant'a  demurrer. 
Bboidd  be  sustained,  and  that  the  allegations  j  A^^fmed. 
in  tbe  counts  demurred  to  bring  them  within  . 


PENNSYLVANIA  SUPREME  COURT. 


CITY  OF  CHESTER  , 

V. 

HenrjiB.  BLACK,  Appt. 
(....Pa.....) 

Where  local  imnro'rementa  to  pay  for  which 
the  Legislature  oad  power  to  auttiortae  aa  as- 
■ewment  upon  adjoining  property  owners  are 
made  by  a  olty  under  authority  ot  an  Act  which 
is  subsequently  declared  unconstitutional,  it  is 
competent  for  the  liosislature  to  pass  an  Act  au- 
tborUng  a  re-asseeement  to  meet  the  cost  of  such 
Improvements. 

(February  SI.  180J.I 

APPEAL  by  defendant  from  a  judKment  of 
the  Court  of  Common  Pleas  of  Delaware 
County  in  favor  of  plaintiff,  entered  upon  an 
agreed  atatement  of  iWts  submitted  for  the  de- 
termination of  the  question  aa  to  defendant's 
liability  to  pay  a  certain  assessment  for  street 
improvements.  Affirmed. 

The  case,  stated  in  the  nature  of  a  apectal 
verdict,  was  as  fbllowa: 


fiQnit.-Re-asKaament  of  tax. 

A  tax  void  for  want  of  legislation  to  Justtty  it 
may  be  re-assessed  after  proper  legislative  aotkm* 
Hills  v.  Gharleton,  28  Wis.  400;  Van  Antwerp,  H 
N.  r.  361;  2  Deety,  Tarn.  647. 

Or  it  may  be  made  to  oover  the  defect  of  tbe  orig- 
inal lery  having  t>een  under  an  unoonstltutional 
statute.  Re  Tan  Antwerp,  nupra;  Cbattanooga  v. 
NaahviUe,  C.  &  8.  L.  B.  Co.  7  Lea,  661 :  Cincinnati  B. 
R.  Co.  Trustees  v.  Guenther,  1»  Fed.  Hep.  385; 
Cooley,  Taxn.  81S. 

Be-asseaament  Is  proper  after  a  Judicial  decision 
against  the  first  proceedings,  if  based  on  errors 
and  defects  merely.  Dean  v.  Charlton,  28  Wis.  690; 
Cook  V.  Ipswitdi  Local  Board  of  Health,  L.  R.  6  Q. 
B.  4S1 :  BrevooTt  r.  Detroit,  24  Mloh.  3S2. 

Upon  failure  of  the  flnt  assessment,  a  re-assees- 
ment  may  be  made,  Plumer  v.  Marathon  Co.  46 
Wis.  184;  Tallman  v.  Jaoesville.  11  WIp.  71 ;  Cross  v. 
HUwaukee.  19  Wis.  609;  DUl  v.  Roberts.  80  Wis.  178; 
Whittaker  v.  Janesvllle.  88  Wis.  76;  Harsfa  v.  Clark 
Co.  42  Wis.  602. 

The  re-aeseflsment  is  not  to  be  considered  a  new 
tax.  Hartvood  t.  North  Brookfleld,  130  Mass.  661: 
Fairfield  v.  People,  94  TU.  244.  See  Mattingly  v. 
Columbia  IMst.  97  U.  9.  687  (24  L.  cd.  lOBSI;  Looke  v. 
New  Orleans,  71  tJ.  8. 4  Wall.  ITS  m  L.  ed.  284). 

The  Legislature  may  pass  an  Act  directing  a  re- 
assessment, although  the  prior  Act  directing  the 
aaaessmfent  was  declared  invalid.  Lang  v.  Klendl, 
Hun,  66. 

A  tux  should  be  re-aasessed  on  the  valuation  of 
the  year  when  it  was  originally  laid.  Davis  t.  Bos- 
ton, 120  Mass.  377. 

When  an  exercise  of  the  taxing  power  falls  for 
any  cause,  and  the  tax  Is  re-BsseFsed,  it  is  a  debt 
due  upon  the  re-assessment  as  from  the  time  when  it 
should  have  boon  first  assessed.  Plumer  v.  Mara- 
thon Co.  46  Wis.  181;  Peters  v.  Myers,  22  Wis.  002. 

in  oases  of  re-aaaeasment  the  lien  o£  the  tax  re- 
6  L.  R.  A. 


In  the  year  1888  the  roadway  of  Madison 
Street  in  Ihe  City  of  Chester  was  paved  by  tbe 
said  City  with  !^lgian  blocks  in  front  of  the 
lands  of  the  defendant  abutting  on  said  street. 
Baid  paving  was  done  in  pursuance  of  an  ordU 
nance  of  tne  council  of  said  City  property  en- 
acted, upon  the  petition  of  a  majority  in  num- 
ber of  the  owners  of  lands  fronting  on  the 
street  paved,  and  after  all  le^  requiremenla 
preliminary  to  said  paving  haa  been  fully  com- 
plied with  by  the  said  City  and  Its  oflScera  and 
council.  This  paving  was  done  under  ibe 
provisions  of  the  Act  of  May  34,  1887,  entitled 
"  An  Act  Dividing  aUes  of  This  State  into 
Seven  Classes,"  etc.  (Pub.  Laws,  p.  204), 
which  said  Act  of  Assembly  baa  since  been  de- 
clared by  the  Supreme  Court  of  Pennsylvania 
unconstuutional  and  void. 

On  July  81,  1880,  viewers  appointed  by  the 
councU  ol  the  said  City  under  and  in  pursu- 
ance of  the  Act  of  May  28,  1888,  entltlod  "  An 
Act  Authorizing  Assessments  and  lie- assess- 
ments for  tbe  Cost  of  Local  Improvements  Al- 
ready Made  or  in  Process  of  Completion,  and 
Providing  for  and  Regulating  the  Collection 


latestMWkto  the  time  when  the  land  was  entered 
upon  the  assessment  roll  and  Uieaggregate  amount 
of  taxes  determined.  Simmons  v.  Aldrlch,  41  Wis. 
2S1. 

It  is  no  objection  to  a  re-asBeaBment  that,  on  tbe 
first  aaseasmont,  some  persons  paid  under  a  stipula- 
tion ttiat  tbe  payments  should  be  allowed  on  re- 
aeseoBment  Petty  v.  Hyera,  49  Ind.  1 ;  Fairfield  r. 
People,  M  HL  844;  Cooley,  Taxn.  8U. 

Special  assessments  for  local  imprtwenuntg. 

Local  assessmenta  may  be  re-assessed,  as  well  as 
general  taxes.  Brevoort  v.  Detroit,  24  Mich.  822;  2 
Desty,  Taxn.  647 ;  May  v.  Holdrldge,  28  Wla.  88 ; 
State  V.  Newark,  84  N.  J.  L.  286;  Tweed  v.  Metcalf, 
4  Mich.  679. 

The  Legislature  may  authorize  a  municipality  to 
re-assess  and  collect  certain  taxes  where  the  ftret 
assessment  was'adjudgod  invalid.  fleTan  Antwerp. 
56  N.  T.  261.   See  Howoli  v.  Buffalo.  37  N.  Y.  m. 

A  tax  on  a  local  district  for  local  Improvements  Is 
constitutional.   WUliama  v.  Cammack,  27  Miss.  209. 

It  can  be  constitutionally  impoaed  only  for  Im- 
provements clearly  conferring  special  benefits  up- 
on the  property  assessed,  and  to  the  extent  of  those 
benefits;  and  it  must  be  shown  that  the  property 
assessed  is  benefited.  Dyar  r.  Farmlngton  Tillage 
Corp.  70  Me.  627;  Hanscom  v.  Omaha,  11  Neb.  117;  Re 
Opening  of  Casacalvo  and  Moreau  Streets,  3D  La. 
Ann.  407;  Crawford  v.  People,  82  lU.  657. 

The  foundation  of  the  riftht  to  levy  Bpedal  as- 
sessments Is  the  beneflt  which  the  property  assesKCd 
is  supposed  to  receive  from  the  expenditure  of  the 
money.  WIstar  v.  Philadelphia.  80  Pa.  605;  Seattle 
V.  Tesler.  1  W.  T.  576;  i2e  Market  Street,  49  CU.  «M: 
Taj'lor  v.  Palmer,  81  CaL  3H;  Oaffnej  v.  Gough,  89 
CaL  104. 

They  cannot  be  Imposed  when  the  improveoient 
is  exineesed  or  appears  to  be  for  general  lieneflt. 
Hammctt  v.  Philadelphia,  K->Pa.  IfiSt  Wash- 
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of  the  Same"  (Pub.  Laws,  p.  272),  aasesstd  the 
cost  of  pHTiDg  the  roadway  of  said  Madisoo 
Street  upon  the  property  froDtiDg  on  the  said 
street  by  equal  assessments  in  proportion  to  the 
number  of  feet  the  same  fronts  on  the  said 
street.  The  defendant's  assensmeDt  Is  $48.65. 
The  provifiioDS  and  requirements  of  the  ^aid 
Act  of  May  38, 1889,  have  been  fully  complied 
yrith  in  all  respects  by  the  said  City  of  Cheater, 
its  officers  andcoundl  and  by  the  said  viewers. 
If  the  court  shall  be  of  the  opinion  that  the 
plaintiff  is  entitled,  under  and  by  virtue  of  the 
said  Act  of  Ma^  28,  1889,  to  recover  the 
amount  of  the  said  assessment  from  the  de- 
fendant, then  judgment  for  the  plaintiff  for 
the  sum  of  M&SS,  otherwise  judgment  for  the 
defendant.  The  cost  to  follow  the  judgment, 
and  either  party  to  have  the  right  to  sue  out  a 
writ  of  error. 

Upon  this  statement  the  court  below  ordered 
judgment  for  plaintiff,  and  defendant  took  this 
apmal. 

The  Act  of  Hav  24. 1887.  having  been  de- 
clared unoonstitutwnal  by  this  court,  and  the 
paving  In  question  having  been  done  under  it 
— without  other  authority— the  ordinance  and 
proceedings  of  the  city  council  became  null 
and  void,  being  without  foundation,  and  the 
Legislature  had  no  power  to  create  a  new  right 
or  obligation  on  the  part  of  property  owners  to 
pay  therefor. 

See  Sfioemaker  v.  ffarri^urg.  122  Pa.  285; 
Berghavs  v.  Barriaburg,  Id,  290. 

MeMn.  J.  B.  Hannam  and  J.  B.  Rlnk- 
•on.  for  appellant: 

Laws  affecting  remedies  rest  on  a  different 


reason  from  those  which  create  duties  and  ob- 
liications.  In  the  former  cases  there  is  a  pre- 
existing obligation,  a  remedy  for  which  may 
be  provided. 

Hepburn  v.  Ourtt,  7  Watta,  800;  Selunley  v. 
Com.  86  Pa.  29;  Com.  v.  MarOiaU,  96  Pa.  828; 
Readingv.  Savage,tt  Cent.Rep.456. 120  Pa.208. 

Art.  9  §  1,  of  tbe  Constitution  is  as  follows; 
"All  taxes  stiall  be  uniform  upon  tbe  same 
class  of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,aad  shall  be  levied 
and  ooliectea  under  "general  laws." 

The  assessments  provided  for  in  the  Act  of 
Hay  28,  1889,  are  taxes  within  the  meaning  of 
the  above  provision. 

ikhenley  v.  AUegheny,  25  Pa.  128;  Weitter  v. 
Hade,  52  Pa.  479:  Olice  Cemetery  Co.  v.  PAtfo- 
delphia,  93  Pa.  129;  Brie  v.  A'rsf  VuivermHtt 
Church,  105  Pa.  278;  Peovle-v.  Mayor  efBrookr 
lyn.  4  N.  Y.  419. 

If  this  Act  is  held  to  be  constitutional,  the 
taxes  of  tbe  defendant  will  not  be  uuif  orm  with 
the  taxes  of  his  neighbor  before  whose  proper- 
ty DO  paving  has  been  done. 

Chicago  v.  lamed,  84  111.  203. 

In  every  case  in  wbicb  such  retrospective 
Acts  in  regard  to  taxation  have  been  upheld 
by  the  courts,  there  has  either  been  a  previous 
liability  on  the  part  of  the  taxables  or  the  tax- 
ation permitted  tias  been  general. 

Qrim  v.  Weiuenberg  SiAool  Ditt.  67  Pa. 
483;  Erie  City  v.  Beed,  118  Pft.  468;  Beuiitet 
App.  88  Pa.  55. 

The  General  Assembly  cannot  by  an  Enabling 
Act  indirectly  make  that  constitutional  which 
is  directly  prohibited  as  uuconstitutiooal. 


liiKton  Ave.  00  Pa.  SSK ;  People  v.  Rooheater,  H  N. 
Y.fiOT. 

A  property  bolder  should  not  be  oompelled  to 
assume  the  burdea  of  a  special  tax  from  which  he 
receives  no  correflpondlnir  benefit.  Lohrum  v. 
Erennano,  5  Ho.  App.  483;  KUey  v.  Cranor.  U  Ho. 
(MS;  ZoeUerv.  Kell^iff.  4  Ho.  App^US;  Seattle  v. 
Yeider,  tupra. 

A  local  assessment  Is  void  where  the  benefit  to 
tbe  property  cannot  be  seen  and  traced,  and  It  will 
l>e  set  aside  where  In  fact  there  was  no  benefit.  To 
render  guoh  amoBBaaxt  learal,  not  only  must  there 
be  some  special  benefit,  but  It  must  appear  that  tbe 
Iteneflt  Is  direct  and  Immediate,  not  contingent  and 
remote.  The  land  cannot  be  chained  with  an  iis- 
aeesment  greater  than  the  beoeflte  conferred,  ^e 
prlmdple  which  underllee  special  aflBevmentB  Is 
that  the  value  of  the  property  la  enhanced  to  an 
amount  at  least  equal  to  the  aaaeasment.  This  prin- 
ciple cannot  be  departed  from  without  takloir  prop- 
erty for  public  use.  Carroll  v.  TuskalootB,  12  Ala. 
178;  £7  porfeBuckner.g  ATk.7B;  OallfomlaN.  R. 
Co.  V.  Butte  Co.  18  Cal.  ffTl ;  Swann  v.  Cumberland, 

5  GUI  (Md.)  150;  Taylor  v.  Palmer,  91  Cal.  240; 
Seattle  v.  Teslor,  1  W.  T.  576;  Hartford  v.  West 
Hlddle  DIst.  45  Conn.  462;  QuUd  v.  Chicago, 
(e  UL  472;  Bridgeport  V.  New  York  *  N.  H.  B.  Co. 
an  Conn.  S56;  Re  Fourth  Ave.  8  Wend.  462;  Tide- 
water Co.  V.  Coster,  18  N.  J.  Eq.  518 ;  Be  Dralnageof 
Lands.  35  N.  J.  L.  487 ;  New  Orleans  Draining  Co's 
Case,  11  La.  Add.  SDS;  Yeatman  v.  Crsndall,  Id.  ISO: 
Bt,  Canal  Street,  11  Wend.  US ;  Albany  Canal  Bank 
V.  Albany.  9  Wend.  £44 ;  Chamberlain  v.  Cleveland, 
34  Oblo  St.  GRl :  State  v.  Ramsey  Co.  Dlst.  Ct.  !9 
Hlnn.  62.  ' 

IiOcal  assessment  Is  a  valid  exercise  of  the  taxing 
poirer.  The  power  to  aSKse  for  local  Improve- 
mente  Is  a  part  of  the  legislative  prerogative  of 
uatlon,  which  the  Legiaiature  may  delegate  to 
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municipal  governments,  either  with  or  without  re- 
BtrlctlonB.  State  v.  St.  Louis,  88  Ho.  S44 :  Dalrymple 
V.  Milwaukee,  68  Wis.  176 :  Howell  v.  Asex  Co.  8K 
N.J.  Eq.S72;  Nichols  v.  Bridgeport,  28  Oosd.  189: 
State  V.  Fuller,  84  N.  J.  L.  217;  IteVan  Antwerp,  68 
N.  Y.  8S1:  Bradley  V.  HoAtee.  7  Budi,  eor.  , 

If  aaseoBmentsareto  be  sustained  at  all,  it  must 
be  on  the  ground  that  they  are  tbe  exercise  of  the 
taxing  power.  Dalrymple  v.  Milwaukee,  53  Wis. 
186;  Baltbnore  v.  Green  Mount  Cemetery,  7  Md.  617; 
Harvard  College  v.  Boston,  104  Haas.  470;  Weeks  v. 
MUwaukee,  10  Wis.  242. 

Cities  and  villages  are  vested  with  power  to  make 
local  Improvementa  by  special  assessment,  or  by 
special  taxation,  or  both,  ot  contiguous  property, 
or  general  taxation,  or  otherwise,  as  they  shall  by 
ordinance  prescribe.  Falch  v.  People.  SB  BL  187; 
Lake  v.  Deoatur,  91  III.  696;  People  v.  Cooper.  88 
111.686. 

Special  taxation  of  contiguous  propertyforpur- 
poeee  of  local  Improvemeot  Is  different  from  gen- 
eral taxation  for  the  purposes  of  revenue,  and 
from  local  taxation  for  revenue  to  be  applied  to 
otber  corporate  uses.  Craw  v.  Tolono,  96  111.  265; 
i^lrfleld  v.  RatcUff.  SO  Iowa,  808:  State  v.  Fuller.  84 
N.  J.  L.  227. 

The  Legislature  nuy  apportion  a  public  burden 
among  all  the  tax  payers  of  tbe  State,  or  among 
those  of  a  particular  section.  Chicago,  B.  &  Q.  B. 
Co.  V.  Otoe  Co.  8S  C.  S.  16  Wall.  667  (21  L.  ed.  376); 
People  V.  Burr,  18  Cal.  8IS;  Guilford  v.  Chenango 
Co.  18  N.  Y.  148;  Stewart  v.  Polk  Co.  Supra.  80 
Iowa,  9;  Augusta  Bank  v.  Augusta,  49  He.  507. 

An  asoessment  for  a  municipal  Improvement  to  a 
species  of  tax,  and  Its  imposition  is  within  tbe 
power  of  the  Legislature;  and  where  It  la  irreg- 
ular, the  L^lalatare  may  itself  make  It,  Instead  of 
authorising  a  re  assamment.  Hills  v.  Charleton,  29 
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Heading  v.  tiavage,  13  Cent.  Rep.  468.  120 
Pa.  203,  and  cases  there  cited.  Peopie  v. 
Brooklyn,  71  N.  Y.  495. 

Me*sr».  Orlando  Ra.rvey  and  O.  B. 
SlcUiison,  for  appellee: 

The  Le^lature  can  by  retroapeclive  iegisla- 
tion,  authorise  the  re-assessment  of  taxes  and 
assesBments  for  municipal  street  Improvemenis, 
which  hare  failed  by  reason  of  the  Invalidity 
of  a  law  uoder  which  said  taxes  oraBBessments 
li&TC  bo6n  l&id 

DilloD,  Mud.  Corp.  3d  ed.  §  814;  Mill*  v. 
€harleton,  29  Wis.  400;  Butler  v.  ToUdo,  5 
Ohio  8l  2S5;  Bean  t.  Borehaeniut,  80  Wis. 
388;  State  v.  Netearl-,  'U  N.  J.  L.  28fl:  People 
V.  Brooklyn,  71  N.  Y.  495;  Orim  v.  Weieeen- 
berg  Se/iool  Diit.  57  Pa.  433:  Com.  v.  Marahall, 
69  Pa.  828;  Scheniey  v.  Com.  36  Pa.  57;  Magee 
V.  Com.  46  Pa.  868;  Kel/y  v.  Pittsburgh,  85  Pa. 
170;  Hetnitt^a  App.  88  Pa.  56;  Erie  City  v. 
Seed,  118  Pa.  468. 

Such  legislaUon  is  not  Id  conflicl  with  the 
**  uniformity  of  taxation"  clause  in  the  Con- 
stitution. 

8eely  v.  PitUinirgh,  8S  Pa.  860;  Huidekoper 
V.  MeadviOe,  88  Pa.  156;  Pittsburgh  Orphan 
Asylum's  App.  Ill  Pa.  186;  Erie  City  v.  -fteed, 
supra;  Washingion  Avenue,  69  Pa.  862;  Bale 
V.  KeiwOia,  29  Wis.  599;  Hine$  Leawnmrth, 
3  Kan.  186;  Emporia  t.  Batet.U  Kan.  4»6i 
Brown -v.  Mayor  of  N.  T.  68  N.  Y.2S8;  SftwAan 
V.  Good  Samaritan  Bospitat,  50  Mo.  166;  P^ple 
V.  Mayor  of  Brooklyn.  4  N.  Y.  420;  Hill  v. 
Uigdon.  5  Ohio  St.  246;  Williams  v.  Detroit, 
2  Mich.  564;  Woo<S>ridge  v.  Detroit,  8  Mich. 
278;  Baltimore  v.  Green  Mount  Cemetery,  7 
Md.  517;  Egyptian  Lej>ee  Co.  v.  Hardin,  27 
Mo.  495;  St.  J<mp}i»\.  Anthony,  80  Mo.  641; 
Burnett  v.  Saeramento,  13  Cal.  76;  Emery  v. 
8aii  fiYandseo  Oas  0>.  2>S  CaL  845:  Ckamberu 
T.  JSattertce,  40  Ual.  497;  Fcepfe  v.  Lynch,  51 
Cal.  16;  f/oMcii  V.  Bv^'ato.  87  N.  Y.  267. 

The  power  of  the  Legislature  over  the  whole 
subject  of  taxation,  including  the  property  to 
be  charged,  the  amount  of  the  tax,  the  mode 
of  levyfDg,  assesuDff  and  collecting  it,  is  as 
ample  as  over  any  other  matter  that  u  a  proper 
subject  of  legislative  action. 

^ople  Y.6an  Frmtdseo  A  A.  B.  OoJS6  Cal.606. 

Per  Curiam: 

The  paving  in  question  was  done  under  au- 
thority of  the  Act  of  May  24,  1887,  entitled 
"  An  Act  Dividing  Cities  of  This  State  into 
Seven  Classes,"  etc.   See  Pub.  Laws,  p.  204. 

liiis  Act  was  declared  uncoostitutioual  in 
Ayars'  App.  122  Pa.  268,  2  L.  R.  A.  677. 

The  Act  of  May  23, 1889,  Pub.  Laws,  p.  272, 
authorizing  assessments  and  re-assessments  for ' 


the  cost  of  local  improvements  already  made 
or  in  process  of  completion,  and  providing  for 
and  regulating  the  collection  of  the  same,  was 

Eased  to  meet  this  difBculty.  Subsequent  to 
passage,  viewers  were 'appointed  by  the 
council  ol  Chester,  in  accoraancc  with  tbe 
tmns  of  said  Act,  who  proceeded  to  re-assesB 
the  costs  these  Improvements  upon  the  prop- 
erly fronting  upon  the  said  street  by  what  is 
commonly  known  as  the  foot-front  rule.  We 
need  not  discuss  the  ruleiiself  as  there  is  noth- 
ing iu  tbe  case  stated  to  indicate  that  it  waf) 
not  applicable  to  this  street  and  to  Uie  property 
assessed.  Tlie  only  question  remaining  &  tbe 
power  of  tbe  Legiuature  to  authorize  this  re- 
assessment. Upon  this  point  we  are  not  in  any 
doubt.  Judge  GWXoxi,  in  referring  to  it  in  section 
814  of  tbe  third  edition  of  his  excellent  work 
on  Municipal  Corporations,  says:  "  The  orig- 
inal assessment  for  a  local  improvement  prov- 
ing insufficient,  tbe  Legislature  may  constim- 
tionally  authorize  a  re-assessment  and  make  it 
operative  aiMn  tbe  property  boieflted.*'  and 
cites  a  number  of  cases  which  sustain  bte  text, 
among  which  are  the  following:  Mills  v. 
CharUton,  29  Wis.  400;  Butter  v.  Toledo,  5 
Ohio  St.  225;  Dean  v.  Borehsetiiua,  80  Wis. 
286:  State  v.  Netcark,  84  N.  J.  L.  286;  Peoj^ 
v.  Brooklyn,  71  N.  Y.  495. 

It  cannot  be  denied  succeasfally  tlut  tbe 
Legislature  had  the  power  to  authorize  this 
assessment  originally,  and  that  nothing  but  the 
unconstitutionality  of  the  Act  of  1887  rendered 
tbe  proceeding  abortive.  The  principle  has 
been  repeatedly  recognized  in  this  State,  that 
where  the  Legislature  has  antecedent  power  to 
authorize  a  tax,  it  can  cure,  by  a  retroactive 
law,  an  irregularity  or  want  of  authority  ia 
levying  it,  Ubough  thereby  a  right  of  actioD 
wbichliad  been  vested  in  an  individual  sbould 
be  devested.  Orim  v.  Weistenberg  School  Disl. 
57  Pa.  433. 

In  tbe  same  line  are  Com.  v.  Marsfialt,  69  Pa. 
328;  Schenl^  v.  Com.  86  Pa.  57;  Magee  v 
Com.  46  Pa.  858;  Kelly  v.  Piltsburgh,  85  Pa. 
170;  Hewitfs  App.  88  Pa.  56;  Ene  Citv  v. 
Beed,  118  Pa. 

The  constitutionality  of  this  kind  of  legisla- 
tion Is  not  open  to  objection.  Of  the  numerous 
cases  upon  this  subject  it  ia  sut})cieot  to  refer 
to  Huidekoper  v.  MeadviUe,  83  Pa.  156,  where 
it  was  held  that  the  Act  of  1870,  which  confers 
upon  the  City  of  Meadvllle  the  power  of  par- 
ing its  streets,  and  collecting  the  cost  from  tbe 
owners  of  adjoining  property  by  filing  Ueos 
for  paving,  is  not  in  violation  of  aectioD  1  of 
article  9  of  tbe  Constitution,  providing  fox  a 
uniformity  of  taxation. 

Judgment  affirmed. 


ARKANSAS  SUPREME  COURT. 


ST.  LOUIS.  IRON  MOUNTAIN  &  SOUTH- 
ERN R  00.,  Appt., 

U.  S.  BIG08. 

(....Ark  ) 

WhMra  a  railroad  Is  so  constnicied  as  to 


eanse  water  to  oeeaatonally  orarfbiw 
lands  adjaoent  to  it,  an  action  wlU  lie  to  rocovtT 

damages  resulting  from  sucb  overflowing  at  each 
Bucoeeslve  recurreaoc  tbereof;  and  tlie  Statute  aT 
Limltattoos  will  t>egin  to  run  upim  the  happeaiiv 
of  tbe  Injury  oomplatiied  of,  and  ^otat  ^  ttaiu* 
of  the  buUdlnir  of  tbe  road. 


Nora.— IVuisaTi  ce. 
Every  oontinuation  of  a  ouisanoe  maltes  a  fresh 
oiie,audforthlsareoovei7ma;beluul.  1  Ciiltty, 

0  L.  R  A. 


PL  e(h  YuM  V.  Bennett,  1  Cent.  Hep.  40B.  110  Pa.  181: 
j  mine  V.  Now  Tork  Gent,  ft  H.  B.  R.  Co.  S  Cent. 
I  Rep.  121,  Un  N.  Y.  98. 
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(November  9, 1881k) 

APPEAL  b;^  defendant  from  a  jodgment  of 
the  Circuit  Court  for  Hempstead  County 
in  favor  of  plaintiff  in  aa  action  to  recover  dam- 
ages for  injuries  resulting  to  plaintiff's  lands 
from  water  caused  to  flow  upon  them,  by  rea- 
son of  the  alleged  defective  construction  of  de- 
fendaot's  road.  Afirmed. 
The  case  suiHcieotly  appears  in  the  opinion. 
Messrs.  Dodge  &  Jolmson  for  appellant. 
Messrs.  Scott  A  Jones  for  appellee. 

Sandela*  J.,  delivered  the  opinion  of  the 
court: 

The  ^eged  nuisance  was  constructed  in  187S. 
The  injury  complained  of  was  in  1886.  It  is 
urged  by  the  appellant  that  the  Statute  of  Lim- 
itations began  to  run  against  appellee  upon  the 
construction  of  the  nuisance.  St.  Louis,  1.  M. 
«ft5.fl.C!b.v.Jlfom>,85Ark.622  and  LittleMock 
&  Ft.  S.  K  Co.  V.  Chapman,  89  Ark.  463,  are 
relied  on  as  establishing  this  contention.  The 
facts  in  those  cases  mase  them  clearly  distin- 
guishable from  this  case. 

The  rules  applicable  to  the  recovery  of  dam- 
ages for  the  construction  and  continuance  of 
nuisances,  in  cases  of  this  kind,  are  staled  sat- 


isfaclorily  to  this  court  by  numerous  aatborl- 
ties,  as  follows: 

Wherever  the  nuisance  is  of  a  permanent 
character,  and  its  construction  and  continuance 
are  necessarily  an  injury,  tbe  damage  is  origi- 
nal and  may  be,  at  once,  fully  compensated. 
In  such  case,  the  Statute  of  Limitations  begins 
to  run  upon  the  construction  of  the  nuisance. 
8t.  Louis,  L  M.  AS.R.CO.  v.  Morris,  85  Ark. 
622:  UtUe  Roek  A  Ft.  8.  B.  Ca.  t.  Chapman, 
89  Ark.  463. 

But  when  such  structure  is  permanent  in  its 
character,  and  its  construction  and  continuance 
are  not  necessarily  injurious,  bat  may  or  may 
not  be  flo,  tbe  injiiry  to  be  compensated  in  a 
suit  is  only  tbe  damage  which  has  happened; 
and  there  may  be  as  many  successive  recoveries 
as  tliere  are  successive  injuries.  In  such  case, 
the  Statute  of  Limitations  begins  to  run  from 
the  happening  of  tbe  injury  complained  of. 
Boberts  v.  Read.  16  East,  215;  2  Greenl.  Ev. 
488;  Wood.  Nuis.  §  865;  Wood,  Lim.  §  180; 
Angell,  Lim.  300;  T^istiUe  &  N.  H.  Co.  v. 
Hays,  11  Lea,  14  Am.  &  Eng.  R,  R.  Gas. 
384;  Troy  v.  Cheshire  A  CSj.  38  N.  H.  88 

The  case  falls  within  the  latter  dass. 

Affirmed. 


NEW  YORK  COURT  OF  APPEALS  (2d  Div.). 


Daniel  B.  PAYER  WEATHER  et  ah,  Appts., 

V. 

PHENIX  INSURANCE  CO.,  Re^t. 
(—.N.Y  ) 

A  Bbtpper  who  contracts  to  give  the  car- 
rier, who  may  become  liable  for  tbe  loss  of  the 
(foods  shipped,  the  benefit  of  any  inBUrance  that 
may  t>e  effected  thereoD,  cannot.  In  case  of  lose 
through  the  carrier's  uefflteence.  recover  upon  a 
policy  insurlnir  hla  ffoods  "which  stlpnlatef  that  fn 
case  of  Ices  the  Insurer  shall  be  eubrogated  to  all 
claim  of  the  shipper  against  the  carrier,  and  that 
If  any  rlirht  of  the  insurer  to  recover  against  any 
person  la  lost  by  any  act  of  the  insured,  or  If  the 
Ineuzanoe  Is  made  for  the  benefit  cd  any  carrier, 
tbe  Insurer  shall  not  be  liable  to  pay  any  loss. 

(January  14.  1690.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
tbe  Qeneral  Term  of  tbe  Superior  Court  of 
tbe  City  of  New  York,  atGrminga  judgment  of 
the  Special  Term  dismissing  the  complaint  in  an 
action  to  recover  tbe  amount  alleged  to  be  due 
under  a  policy  of  marine  instirance.  Affirmed. 
The  case  fully  appears  In  the  opinion. 
Mewrs.  Arnonx,  Rltch  ft  Woodford  for 
appellants. 
Mr.  Oeorfjfe  A.  Black  for  respondent. 


Follettt  Ch.  J.,  delivered  tbe  opinion  of  the 
court: 

The  plaintiffs  were  tbe  owners  of  211  bales 
of  leather,  wblchtheOld  Dominion  Steamship 
Company  undertook  to  transport  by  its  steamer 
Guyandotte  from  Norfolk,  Va.,  to  New  York, 
and  deliver  to  the  owners.  The  vessel  reached 
New  York  June  17, 1885,  with  the  leather  safe 
on  board,  and  within  twenty-four  hours  after 
arrival  she  sank  at  bar  dock  through  tbe  negli- 
gence of  tbe  empl<n'6s  of  tbe  steamship  com- 
pany. By  this  accident  tbe  leather  was  injured, 
as  it  is  agreed,  to  the  plaintiffs*  damage  m  the 
sum  of  $1,295.82. 

In  considering  this  case  tbe  liability  of  the 
carrier  to  the  owners  of  the  leather  for  this  loss 
will  be  assumed.  The  bill  of  lading  under 
which  the  leather  was  shipped  contamed  this 
provision:  "It  is  further  stipulated  antl  agreed 
that  in  case  of  any  loss,  detriment  or  damage 
to  be  sustained  by  any  of  the  property  her^ 
receipted  for  during  such  transportation,  where- 
by any  legal  llabibty  or  responsibility  shall  or 
may  be  incurred  by  the  terms  of  this  contract, 
that  company  alone  shall  be  held  answerable 
therefor  in  whose  actual  custody  tbe  same  may 
be  at  the  time  of  happening  of  such  loss,  detri- 
ment or  damage,  and  tbe  ourier  so  liable  shall 
have  the  full  tenefltof  any  insnnnce  that  mav 
have  been  effected  upon  or  on  account  of  saiH 
goods." 


Note.— Ca»Tter  to  have  benefit  of  fnmtrance. 

A  Stipulation  In  a  bill  of  lading,  allowlnK  the 
oarrter  the  benefit  of  ao  Insurance  procured  by  the 
owner,  is  valid  as  between  the  parties  though  the 
loss  be  occasioned  by  tbe  negligence  of  the  carrier 
orbisagoats;  andtntheabeenoeof  frandulent  con- 
cealment or  mlsrepreBentation,  tbe  insurer  can 
maintain  no  action  against  the  carrier  upon  any 
6L.R.  A. 


terms  Inconsistent  with  the  stipulation.  Phceniz 
Ins.  Co.  V.  Erie  ft  W.  Transp.  Co.  117  U.  S.  812  <19L. 

ed.  873). 

Under  a  bill  of  lading  entitling  the  carrier  to  the 
benefit  of  insurance,  payment  of  Insurance  to  tbe 
owner  of  tbe  property  discharges  the  carrier  from 
all  liability,  and  the  Insurance  company  can  have 
no  action  against  the  carrier.  Platt  v.  Richmond, 
Y.  a  ft  C.  a  Co.  II  Gent.  Bep.  101. 10»^.  IL  SHL.  I  ^ 
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The  defendaDt  inBured  tbe  plaintiffs  agatnst 
the  loss  suBtained  by  Ibein,  by  an  opea,  time, 
marine  policy,  which  contained  these  provis- 
ions: "In  tbe  event  of  loss,  the  assured  agrees 
to  subrogate  to  the  insurers  all  their  cLaims 
against  tbe  transporters  of  said  merchandise, 
not  exceeding  tbe  amount  paid  by  said  insur- 
ers. ...  In  case  of  any  agreement  or  act, 
past  or  future,  by  tbe  insured,  whereby  any 
riftht  of  recovery  of  tbe  insureid,  against  any 
persons  or  corporations,  is  released  or  lost, 
which  would,  on  acceptance  of  abandonment 
or  payment  of  loss  by  this  Company,  belong  to 
this  Company,  but  for  such  agreement  or  act, 
or  in  case  tbis  insurance  is  made  for  tbe  benefit 
of  any  carrier  or  bailee  of  tbe  property  insured 
other  than  tbe  person  named  as  insured,  Ibe 
Company  shall  not  be  bound  to  pay  any  loss; 
but  its  ngbt  to  retain  or  recover  tbe  premium 
shall  not  be  affected." 

This  action  is  prosecuted  by  tbe  assured  own- 
ers to  recover  from  tbe  insurer  their  loss  so  sus- 
tained; and  it  is  defended  on  tbe  ground  that 
the  owners  violated  the  provision  of  tbe  con- 
tract of  insurance  above  quoted  by  contracting 
with  the  carrier,  witbout  the  insurer's  knowl- 
edge, that  tbe  carrier,  in  case  of  liability  for 
)ofis,  should  have  tbe  benefit  of  tbe  insurance, 
and.  In  effect,  that  tbe  insurer,  on  paying  tbe 
owners'  loss,  should  be  deprived  of  its  right  to 
be  subrogated  to  tbe  owners'  right  of  action 
against  the  carrier  for  injury  to  the  leather. 

When  goods  In  the  bands  of  a  oummon  car- 
rier for  transportation  are  Insured  by  the  own- 
er, and  are  subsequently  lost  or  Injured  under 
ctrcumstances  rendering  tiie  carrier  liable  to 
tbe  owner  for  tbe  damages,  and  the  insurer  pays 
the  loss  10  tbe  owner,  the  insurer,  in  the  ab- 
sence of  stipulations  between  tbe  carrier  and 
owner  defeating  the  right,  is  entitled  to  be  sub- 
rogated to  tbe  ngbts  and  remedies  of  tbe  owner 
against  tbe  earner,  ffalt  v.  Ncuhville  A  G.  R. 
^.  80  XT.  S.  18  Wall.  867  [20  L.  ed.  6041 ;  Con- 
necHent  F.  Im.  Co.  v.  Erie  B.  Go.  78  N.  T.  J»9; 
Sbeldoo,  Subrogation,  g  330. 

But  the  struggle  between  carriers  and  insur- 
ers to  escape  tbe  liability  imposed  under  tbe 
usual  bills  of  lading  and  policies,  bv  casting  the 
burden  of  tbe  loss  upon  tbe  other  by  tbe  inser- 
tion of  unusual  and  astute  provisions  in  their 
respective  contracla  with  the  owner,  has  ren- 
dered tbis  simple  rule  of  law  quite  inapplicable 
to  many  of  tbe  cases  arising  under  such  special 
contracts.  Tbe  provision  quoted  from  tbe  bill 
of  lading  cut  off  tbe  insurer's  right  to  be  sub- 
rogated to  (he  rights  and  remedies  of  the  own- 
er against  the  defaulting  carrier.  Mercantile 
Mnt.  Int.  Co.  v.  Cakb§,  §0  N.  T.  ITS;  PtaU  v. 
Eiehmond,  T.  R.  A  G.  R.  Go.  20  Jones  &  8. 
496,  affirmed,  11  Cent.  Rep.  101,  108  N.  T. 
858;  Phcenix  Int.  Co.  v.  Erie  (ft  W.  Tranap.  Co. 
10  Bias.  18,  affirmed,  117  U.  S.  818  [28  t.  ed. 
873],  and  Re  Phenix  Tn».  Co.  118  U.  B.  610  [80 
L.  ed.  2741. 

It  has  been  held  {Jaekeon  Co.  v.  Boylston 
Mut.  Ine.  Co.  189  Mass.  508),  in  an  action  by 
the  owner  against  tbe  insurer  for  the  recovery 
of  a  loss  covered  by  tbe  policv,  and  caused  by 
tbe  actionable  negligence  of  the  carrier,  that  a 
6  L.  R.  A. 


stipulation  between  tbe  owner  and  carrier,  giv- 
ing tbe  latter  the  benefit  of  any  Insurance  upon 
tbe  goods,  is  not  a  defense  to  the  insurer,  and 
tbat  a  provision  in  the  policy  "that  this  insur- 
ance shall  be  void  in  case  the  policy,  or  the  in- 
terest insured  thereby,  shall  be  sold,  assigned, 
transfeired  or  pledged  without  tbe  consent  Id 
writing  of  the  insurer,"  is  not  violated  by  the 
agreement  between  tbe  owner  and  carrier  tbat 
tbe  latter  should  have  tbe  hen^t  of  any  insur- 
ance on  the  goods  carried. 

In  /nman  v.  South  Carolina  R.  Go.  ISft  U.  S. 
128  [82  L.  ed.  612],  the  defendant,  a  common 
carrier,  transporiM  cotton  under  a  bill  of  lad- 
ing which  contained  a  stipulation  tbat  the  car- 
rier incurring  auy  legal  liability  for  the  loss  of 
the  cotton  "snail  have  tbe  benefit  of  any  Insur- 
ance which  may  have  been  effected  upon  or  on 
account  of  said  cotton."  The  owners  insured 
the  cotton  under  policies  which  contained  tbis 
stipulation ;  '  'And  any  act  of  tbe  insured  waiv- 
ing or  transferring,  or  tending  to  defeat  or  de- 
crease, any  such  [the  insurers]  claim  against 
the  carrier,  or  such  other  person  or  persons, 
whether  before  or  after  tbe  insurance  was  made 
under  this  poiky,  shall  be  a  cancellation  of  the 
liability  of  tbe  wd  insuranoe  company  for  or 
on  account  of  the  risk  insured  for  wblcb  loss  is 
claimed.  In  event  of  loss  tbe  assured  agrees 
to  subrogate  to  tbe  insurers  all  their  claims 
against  tbe  transporters  of  said  cotton,  not  ex- 
ceeding the  amount  paid  by  said  insurers." 

The  cotton  was  lost  by  the  negligence  of  tbe 
carrier.  The  insurers  adjusted  the  loss,  but 
did  not  pay  tbe  owner,  agreeing  with  him  tbat 
be  should  sue  tbe  carrier  without  prejudice  to 
his  claims  under  tbe  policies,  and  that  interest 
should  be  allowed  upon  the  claim  as  adjusted 
until  it  could  be  collected.  The  assured  owner 
sued  tbe  .carrier,  which  defended  on  the  ground 
that  by  the  stipulation  in  tbe  bill  of  lading  it 
was  entitled  to  the  insonmce  effected  on  the 
cotton,  which  tbe  owner  bad  nullifled  by  ac- 
cepting a  policy  containing  tbe  stipulation 
quoted.  It  was  held  that  the  stipulation  in  the 
policy  was  not  a  defense.  It  is  unnecessary  to 
determine  whether  the  reasons  given  for  the 
judgment  in  tbe  case  last  cited  can  be  harmo- 
niz^  with  reaeous  given  for  the  judgments  in 
tbe  previous  cases  bereiobefore  cited,  becaoae 
none  of  tbe  cases  determine  the  precise  question 
presented  in  the  case  at  bar.  The  plaintiffs  in 
this  action  expressly  stipulated  that  they  would 
make  no  agreement,  nor  do  any  act,  whereby 
their  right  of  action  against  the  carrier  for  los- 
ing or  injuring  the  leather  should  be  released 
or  cut  off,  and  that,  in  case  the  carrier  became 
liable  to  tbe  plaintilfsfor  losing  or  injuring  the 
leather,  tbe  defendant,  the  Insurer,  on  paying 
tbe  loss,  should  be  subrogated  to  tbeir  right  o1 
action  against  tbe  carrier.  By  the  contract  en- 
tered into  between  the  plaintiffs  and  the  carrier, 
tbe  rights  stipulated  for  by  the  insurer  have 
been  whoUv  nullified  and  cut  off,  which  defeats 
the  plainlifls'  right  to  recover  on  the  policy. 
Qiretaire  v.  MeeAanica  eft  T.  Ina.  Co.  18  Fed. 
Rep.  478. 

Theju^/ment  t^ould  be  affirmed,  teith  eotU. 
All  coDCor,  except  Ha%ht,  J,,  not  voting. 
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NEW  YORK  COURT  OP  APPEALS. 


TWENTY-THIRD     STREET  BAPTIST 
CHURCH,  of  the  City  of  New  York.  Appt.. 
ff. 

Jacob  W.  CORNWELL  et  al.,  Ezn.,  etc., 
of  Catherine  Weeks,  Deceased,  BupU. 

(....N.Y..— ) 

AeobaeriptUm  towwda  the  erection  of  a. 

etaareh  buOdiDir,  whiob  is  eotlrelr  Tohmtary  on 
the  part  of  the  Bubscrlber  and  unaupported  by 
any  conslderaUon,  and  which  remains  unpatd  at 
the  Butworiber's  death,  is  thereby  revoked,  and 
the  subsequent  ereotton  of  the  charoh,  although 
undertaken  In  reUance  partly  upon  looh  snb- 
flcrlptlon,  wlU  (unteh  no  reason  for  compelling 
payment  by  his  ezeouton. 

{January.  ISOO.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  General  Term  of  the  Superior  Court 
of  tbe  City  of  New  York  affirming  a  judgment 
of  tbe  Special  Term  dismissiog  the  complaint, 
and  an  order  denying  a  motion  for  a  new  trial, 
in  an  acUon  to  recover  an  unpaid  subscription 
towards  a  fund  for  the  erection  of  a  church 
building.  Affrmid. 

Tbe  action  was  brougbt  to  recover  $5,000 
upon  an  alleged  sulKcription  claimed  to  have 
been  made  by  the  defeni^nts'  teetatrl;:  in  favor 
of  the  plaintiff  by  its  then  name  of  tbe  Stanton 
Street  Baptist  Cbvrcb,  on  December  14,  1881, 
in  a  paper-writing  subscription  by  her  of  which 
the  following  Is  a  copy:  "We  the  under- 
signed hereby  agree  to  iwy  on  May  1st,  188S. 
or  sooner  at  our  own  option,  tbe  sums  eeverally 
set  to  OUT  names  towards  a  church-edifice  fund 
of  fifty  thousand  dollars  ($50,000), '  now  being 
raised  by  the  Stanton  Street  Baptist  Church  of 
New  York  City,  on  condition  that  the  aggre< 
gate  of  subscriptions  herein  found  shall  not  be 
uss  than  the  said  amount  of  fifty  thousand 
dollars  ($50,000). 

"  Moneys  received  will  be  paid  in  to  the 
New  York  Life  Insuraoce  &  Trust  Company. 

"Location  of  the  new  building  to  be  Twen- 
ty-Third Street,  corner  of  Lexington  Avenue." 

Mrs.  Weeks  signed  lier  name  to  this  paper, 
and  opposite  her  name  set  down  the  amount  of 
$6,000.  On  April  7.  Vm,  she  died.  Tbe 
complaint  all^;ed  that  upon  the  faith  of  said 
subaciiption  toe  plaintiff  proceeded  with  tbe 
erection  of  tbe  church  edifice  and  expended 
thereupon  large  sums  of  money  and  incurred 
thereupon  large  liabilities,  and  baa  completed 
said  building,  and  that  all  tbe  conditions  upon 
which  said  subscription  was  made  have  been 
ocnnplied  with  and  tbe  plainly  has  duly  per- 
formed all  the  conditions  on  its  part. 

It  appeared  from  the  evidence  that  the  build- 
ing operations  were  commenced  about  tbe  1st 


of  May,  1882.  The  trial  court  dismissed  the 
complaint,  and,  the  general  term  baring  af- 
firmed this  judgment,  the  plaintiff  brought  the 
case  to  this  court  by  appeal. 

Mr.  Edward  S.  Clinch  for  appellant. 

Mr.  Flamen  B.  Candler,  for  r^pondents: 

The  subscription  of  Catherine  Weeks  was 
void  for  want  of  consideration,  for  it  was  a 
mere  naked  subscription  not  Implying  any  re- 
quest by  the  subscnber. 

First  Frtsbuterian  Church  v.  Cooper,  8  L.  R 
A.  468,  113  N.  Y.  517;  SUicart  v.  Hamilton 
College,  2  Denio,  408;  Wilton  v.  Baptist  Edu- 
cation Society,  10  Barb.  808;  Van  Reneatda&r 
V.  AiHn,  44  N.  Y.  126;  Cottage  Street  M.  S. 
Church  V.  Kendall,  121  Mass.  538. 

The  action  is  predicated  upon  alleged  acta 
done  and  expenses  incurred  in  reliance  upon 
tbe  alleged  subscription;  but  in  cases  of  this 
kind  where  a  voluntary  subscription  Is  made 
for  charitable  purposes,  and  where  no  specific 
request  was  made  at  the  time  of  the  subscrip- 
tion, tbe  contract  becomes  binding  on  the 
subscriber  only  in  case  expenses  are  incurred, 
etc.,  upon  the  faith  of  his  anbscription,  to 
which  expenses  the  subscriber  expressly  or 
impliedly  assents. 

Mrtt  Pre^3yi£riaH  Church  v.  Cooper,  Sieieart 
V.  Hamilton  College,  Wilson  y.  Baptist  Educa- 
tion Society,  Van  Rensselaer  v.  Aihin  and 
Cottage  Street  M.  E.  Churrh  v.  Kendall,  supra. 

In  tbe  case  at  bar,  Catherine  Weeks  died  on 
April  7, 1^,  at  a  time  prior  to  all  acts  by  vir- 
tue of  which  the  pluotlff  seeks  to  entitle  itaelf 
to  recover  in  this  action.  At  the  time  of  her 
death  she  was  not  liable.  Her  death  was  a  rev- 
ocation of  the  offer.  No  acts  of  the  plaintiff 
could  thereafter  implicate  her  or  her  estate. 

Pratt  V.  Elgin  Baptist  Society,  98  III.  475; 
Beae/i  v.  First  M.  E.  Church.  96  HI.  177;  ffrf- 
fenstein't  EtUUe,  77  Pa.  838;  FirH  Br^^fterian 
Church  V.  CWr,  8  L.  R.  A.  468,  113  N.  T. 
617,  45  Hun,  458. 

Finoh,  J.,  delivered  tbe  opinion  of  the 
court: 

It  is  an  insuperable  barrier  to  a  recovery  by 
the  plaintiff  that  the  subscription  of  Mrs. 
Weeks  to  the  fund  for  tbe  erection  of  a  new 
church  building  was  merely  an  executory  gift, 
unsupported  by  any  consideration.  The  doc 
trine  settled  in  tbe  recent  case  of  FXrst  Presby- 
terian Church  V.  Cooper,  112  N.  Y.  617,  S  L. 
R.  A.  468.  is  decisive  upon  the  facts  here  pre- 
sented. Since  the  subscriptions  of  several  fur- 
nished no  consideration  for  the  promise  of  any- 
one; since  the  decedent  did  not  request  the 
corporation  to  build  a  new  edifice  and  tbe 
Church  did  not  promise  that  it  would;  since  no 
endeavor  to  obtain  subscribers  was  occasioned 
by  tbe  expressed  wish  or  direction  of  tes- 


NOTB. —C<m*roct  not  enforceable. 

Where  one  party  only  is  bound  by  an  aKreement 
such  aareement  ts  not  enforceable;  both  parties 
muBt  be  bound,  or  neither  will  be.  Parbhurst  v. 
Van  Cortlandt.  1  Johns.  Ch.  282;  Benedict  v.  Lj-nch, 
1  Johns.  Ch.  370;  De  Cordova  v.  Smith,  9  Tex.  ISO; 
Armiger  v.  Clarke.  Bunbury.  Ill;  Troughton  v. 
6L.a  A. 


Troughton,  11  Ves.  Sr.  86;  Lawrenson  v.  Butler,  1 
Bob.  &  "Let.  13;  Bromley  v.  Jefferles,  2  Vem.  416. 

Chancery  will  not  aid  a  party  seeking  the  speolflo 
performance  of  a  mere  voluntary  contract  founded 
upon  neither  a  good  nor  a  valuable  consideration. 
Acker  V.  Phoenix,  4  PalRe,  806.  Bee  ncte  to  First 
Pre8t>yterian  Cbutch  v.  Cooper,  8  L.  B.  A.  468. 
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tatrlz,  but  began  and  was  (Mnilinaed  imspec- 
tive  of  it;  since  these  facts  exdnde  tbe  exist- 
ence of  a  consideration  at  the  date  of  the  prom- 
ise,— the  plaintiff  is  compelled  to  rely,  and 
does  rely,  upon  one  originating  later. 

Tbe  contenttoD  is  tbat  the  cburcb  corpora- 
tion erected  its  new  edifice,  and  incurred  tbe 
large  cost  of  its  construction,  in  reliance  upon 
these  subscriptions^  and  so,  in  tbe  end  if  not  in 
tbe  beginning,  a  conaideraiion  arose  to  support 
tbe  promise.  Tbat  may  happen  where  ttie  ex- 
penditure can  be  said  to  have  proceeded  with 
the  knowledge  and  assent  of  tbe  subscribers; 
but  here,  beu)re  any  expenditure  was  made  or 
any  'work  was  begun,  Mrs.  Weeks  died.  Her 
gift  was  uuexecuted  at  ber  death  and  revoked 


by  tbat  event;  and  no  after  action  of  tbe  cbon^ 
corporation  could  change  or  affect  the  reault. 
Ber  executors  could  not  create  &  new  liability 
where  none  existed  before,  and  had  nO  author- 
ity to  bind  tbe  estate  by  an  assent  to  the  work 
of  construction,  or  to  con7ert  an  invalid  prom- 
ise of  tbe  testatrix  into  an  enforceable  liability 
of  ber  estate.  Tbe  promise  died  when  she 
died,  and  was  merely  a  good  intention  which 
did  not  survive  her. 

This  view  of  the  case  makes  it  needlen  to 
discuss  the  other  questions  with  which  the 
argument  was  largely  occupied. 

T7ie  Judgment  ahoutd  be  <^rmed,  vith  eo^. 

All  concur. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Thomas  J.  BARRY 
Samuel  J.  CAPEN. 


1  


1.  Defendwkt  la  not  entUled  to  Inalat,  in 

an  action  to  recover  upon  a  special  coatraot  for 
personal  aervicea,  that  an  InBtruotlon  be  given  to 
the  Jury  that  the  oontraot  was  void  because  the 
BBTVioeB  to  be  rendered  were  of  snob  a  character 
aa  to  be  against  public  policy.  If  ttiere  Is  some 
evidence  of  a  lawful  contract. 
8.  Acontract  to  pay  a  lawyer  a  oertaln 
sum  to  appear  bef ore  tbe  street  commlssionersand 
advocate  tbe  layloff  out  of  a  street  tbrouffh  land 
of  the  promisor,  and  to  ^et  aa  much  as  be  can  as 
damages  tberofor.  Is  not  against  public  policy, 
but  Is  a  valid  contract  which  will  not  be  invali- 
dated by  evidence  tendiufr  to  show  the  sut>8e- 
quent  use  by  the  lawyer  of  hiB  personal  InSuence 
as  chairman  of  the  city  committee  of  a  political 
■   party  In  f  ulflUlng  his  part  of  the  oontraot. 

(February  SB,  UBO.) 

ON  defendant's  exceptions  from  tbe  Superior 
Court  for  Suffolk  County  in  an  action  upon 
a  roedal  contract  for  personal  services  in  which 
judgment  was  entered  for  plaintiff.  Overruled. 
The  case  sufficiently  appears  In  the  opinion. 
Messrs.  E.  B.  Callender,  and  Charlea  J. 
Noyea.for  defendant: 
All  agreements  for  pecuniary  considerations 
.  to  control  tbe  business  operations  of  tbe  gov- 
emment,  or  the  regular  adminstratlon  of  jus- 
tice, or  the  appointments  to  public  office,  or 
the  ordinary  course  of  legislation,  are  void  as 
against  public  policy,  without  reference  to  tbe 
question  whether  improper  means  are  contem- 
plated or  used  in  their  execution. 

Prtytidence  Tool  Co.  v.  JVorm.  69  U.  S.  2  Wall. 
49  (17  L.  ed.  868);  Jonu  v.  BandaU,  Cowp.  80. 

Where  professional  services  are  blended  with 
work  in  its  nature  prohibited,  tbe  whole  is  a 
unit  and  indiviKible,  and  that  which  is  bad 
destroys  that  which  is  good,  and  tbey  perish 
together. 

Trist  V.  Child,  88  U.  8.  21  Wall.  462  (22  L. 
ed.  625).  QeGfAso  Providence  Tool  Co.  y.  Norris, 
supra-,  Clippivger  v.  M^baugh,^  Watts  &  8. 

e  L.  R  A, 


81S;  HaizfieldY.  Gulden.  1  Walts,  152;  llafrie 
V.  Roof,  10  Barb.  489. 

Mr.  M.  J.  Creed,  for  plaintiff: 

Tbe  services  perframed  by  tbe  plaintiff  were 
profesaional  services  and  in  no  way  or  manner 
partook  of  tbe  nature  of  "lobbying."  Services 
tbe  same  aa  those  performed  by  tbe  plaintiff 
have  been  held  to  be  proper  professional  servi- 
ces for  an  attorpey  to  do. 

Frost  V.  Belmont,  6  Allen,  161;  Blake  v.  Nor- 
folk Co.  114  Mass.  586;  Powers  v.  Skinner,  34 
Vt.  281;  Statiton  v.  Embrey,  93  U.  S.  557  (28 
L.  ed.  885). 

Thia  is  not  within  tbe  principle  which  Tendera 
agreements  to  compensate  a  person,  for  private- 
ly soliciting  Individual  members  of  tbe  Legisla- 
ture or  other  public  bodies  to  act  in  favor  of 
a  claim  or  measure,  void. 

Sedgwick  v.  Stanton,  14  N.  Y.  289. 

Holmea,  J,,  d^vered  the  opinimi  of  tbe 

court: 

This  is  an  action  upon  a  special  contract  lo 
pay  the  plaintiff,  a  member  of  the  bar,  $1,000 
for  professional  services.  When  the  evidence 
was  all  in,  the  counsel  for  the  defendant  asked 
the  court  to  rule  "that  the  contract  of  service, 
and  tbe  services  rendered,  were  in  part  of  such 
a  character  as  were  against  public  policy  and 
illegal,  and  thereby  vitiated  tbe  contract,  and 
that  the  plaintiff  could  recover  nothing."  Tbe 
court  refused  bo  to  rule,  and  found  for  tbe 
plaintiff. 

The  question  before  us,  therefore,  is  not 
what  we  should  have  found  upon  the  evidence, 
but  simply  whether  there  was  no  evidence  of  a 
lawful  contract,  so  that  tbe  court  below  should 
have  ruled,  as  matter  of  law,  that  the  agree- 
ment testified  to  was  void.  A  majority  of  the 
court  are  of  opinion  that  tbe  defendant  was  not 
entitled  to  require  Ruch  a  ruling,  because  there 
was  some  evidence  of  a  contract  consistent 
with  public  policy.  As  the  plaintiff  recovered 
upon  an  express  contract,  and  not  upon  a 
guantvm  meruit,  it  is  not  of  the  first  impo«- 
ance  to  consider  what  be  actually  did.  That 
is  evidence,  do  doubt,  tending  to  show  what 
was  the  contemplated  consideration  of  the  de- 
fendant's promise,  but  it  is  not  conclusive. 
The  plaintiff  may  have  rendered  illegal  serv- 
ices and  yet  the  defendant's  promise  may 
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have  been  In  consideratioD  of  ihe  plaiDtifl'H 
promising  to  perform  or  performing  legal  ones 
only. . 

is  the  contract  was  legal,  it  would  not  be 
made  illegal  by  misconduct  ou  tbe  part  of  the 
plaintiff  in  carrring  it  out.  Uomten  v.  8imp- 
non,  10  Ad.  &  El.  798.  818,  819.  2  Perry  &  Dav. 
714,  740:  Simpton  v.  Howden,  9  Clark  &  F.  61, 
68;  Barrett.  J.,  in  I^aert  v.  Skinner,  84  Vt. 
S74.  284.  285. 

Tbe  judge  bavins  found  that  the  contract 
was  Ipgal,  tlie  fact  that  tbe  plainllff  did  things 
against  public  policy,  if  it  be  a  fact,  can  be 
considered  only  as  bearing,  by  wav  of  illustra- 
tion, upon  tbe  question  whether  the  tendency 
of  tbe  contract  necessarily  was  to  induce  the 
doing  of  aucb  things.  If  that  was  Its  necessary 
tendency  to  an  appreciable  degree,  it  was  void, 
whether  It  induced  the  acts  or  not. 

Tbe  plaintiff's  statement  of  tbe  contract  is  as 
follows:  Tbe  defendant  came  to  bis  office  and 
said  that  he  had  a  case  which  he  wished  the 
plaintiff  to  attend  to,  that  there  bad  been  appro- 
priated 125,000  for  Talbot  Avenue,  which 
went  through  the  defendant's  land,  and  that 
be  wanted  to  have  it  laid  out  as  soon  as  pos- 
sible. The  plaintiff  asked  what  the  defendant 
wanted  bimtodo.  Tbe  defendant  answered: 
"I  want  you  to  appear  before  the  street  com- 
missioners  and  advocate  the  laying  of  it  out 
and  tbe  terms  of  damages."  He  tlien  stated 
what  damages  he  tbougbt  be  ought  to  get,  and 
offered  the  plaintiff  ererything  he  got  over 
$10,000. 

The  plaintiff  declined  to  do  badness  in  that 
wav,  whereupon  tbe  defendant  said,  "You  go 
and  get  as  much  as  you  can,  and  I  will  pay 
you  fl.OOO  for  it."  To  this  the  plaintiff  as- 
sented. 

Tbe  judge  was  warranted  in  finding  that 
a  bilateral  contract  was  made  in  this  con- 
versation; that  the  only  services  on  the  part  of 
the  plaintiff  promised  by  bim  or  contemplated 
by  eiUier  party  at  that  time  were  legitimate  pro- 
fesnonal  services,  as  tbe  defendant's  known 
counsel,  in  advocating  the  laying  out  of  a 
street  by  fair  and  open  argument  at  meetings 
of  the  tioard  to  which  the  public  had  access, 
and,  after  tbe  street  was  laid  out,  in  presenting 
the  defendant's  claims  for  damages  in  tbe  same 
way.    The  board  of  street  commisnonera  had 


quasi -judicial  duties  to  perform  at  both  stages 
of  the  case.  Public  argument  before  it  was 
proper  both  on  the  question  whether  there  was 
a  public  necessity  for  laying  out  the  way  and 
and  on  the  damages  to  be  allowed  those  whose 
land  was  taken.  The  retaining  for  a  definite 
sum  of  counsel  avowed  as  sucb  to  conduct  the 
argument  was  perfectly  legal.  Fuller  v.  Ikitne, 
18  Pick.  472,  480;  TrUt  v.  GHM.  88  U.  S.  21 
Wall.  445,  450  [22  L.  ed.  628,  6241;  2i£aT»haU 
V.  Baltimore  &  O.  R.  Co.  57  U.  8.  16  How. 
314,  835  [14  L.  ed.  9531;  Lyon  v.  MitclieU,  86 
N.  Y.  235,  241. 

The  plaintiff  did  not  draw  tbe  petition  in  the 
case.  He  was  not  present  at  the  bearing  after 
tbe  order  of  notice  of  intention  to  take  tbe 
property.  He  did  not  do  some  other  things 
which  it  might  t>e supposed  thatone  who  really 
was  engaged  as  counsel  would  do.  On  the  other 
hand,  from  December  to  January — that  ia.  be- 
fore public  proceedings  were  begun  for  laying 
out  tbe  street— be  went  at  least  three  times  a 
week  to  see  the  street  commissioners.  At  this 
time  he  waa  chairman  of  the  Democratic  City 
Committee.  We  perceive  the  inferences  which 
a  jury  or  the  judge  in  this  case  might  have 
drawn  from  tbew  facts,  and  we  appreciate 
the  argument  addressed  to  us,  upon  the 
evils  of  corruption,  and  the  invalidity  of 
contracts  tending  to  mduce  it.  But  we' can- 
not say  that  there  was  not  some  evidence  of 
a  legal  contract.  We  cannot  say,  as  matter 
of  law,  that  the  chairman  of  the  committee 
of  a  political  party  cannot  practice  bis  pro- 
fession, tbe  law,  in  the  oity  ball,  as  well  as 
in  tbe  courts.  We  cannot  say  that  the  con- 
tract appears,  as  matter  of  law,  to  have  con- 
templated the  use  of  improper  influence,  or 
necessarily  to  have  tended  to  induce  it.  The 
words  in  which  the  contract  is  said  to 
have  l)een  made  did  not  disclose  such  a  ten- 
dency on  their  face.  The  political  {losilion  of 
tbe  plaintiff,  and  what  was  done,  are  only  evi- 
dence of  what  was  expected,  and  an  not  con- 
elusive  that  it  was  expected.  What  was  done, 
moreover,  was  not  neo&^sarllT  improper,  even 
in  tbe  particulars  menttoned.  We  have  not 
mentioned  those  services  rendered  which  were 
not  open  to  question. 
Sxceptioat  overruled. 


NEBRASKA  SUPREME  COURT. 


PULLMAN  PALACE  CAR  CO.,  Plff.  in 
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'1.  AaleapiiiB-careMapuiy.soteraBit 
rendsTB  Mrrlce  t*"**'!!**  bi  kind  to  an 

*Hettd  notea  by  Maxwbu.,  J. 


K<yrK.—BaOmejU;  f/ueste,  who  tire. 

Quests  an  those  who  are  bona  flde  (really)  travel- 
lag  and  make  the  use  ot  an  Inn,  and  not  mere 
oeifffabors  and  Mends  who  vlstt  the  house  occnsloo- 
allr.  Tldswell,  Tbe  InDkeepere'  Lefral  Qulde,  ]. 

A  Kuest  is  "a  stnmger  wbo  comes  trom  adlstance 
6L.RA. 


Innkeeper,  is  subject  to  the  same  llablUtioa; 
and  where  an  article  of  wearlnir  apparel  belODR- 
Ing  to  a  paasenaer  In  one  of  eucb  oars  has  been 
placed  Id  the  care  of  the  porter,  and  Is  stolen 
from  the  ear.  the  company  will  be  liable  there- 
for. 

2.  ThB  wvrda  "guest"  and  "lodger"  defined. 
(December  17, 1889.) 

11RR0R  to  the  District  Court  for  Douglas 
i  County  to  review  a  judgment  in  favor  of 


and  take^  bis  lodgingsat  a  place."  Wetwter's  Diet. 

Id  Bhort.  aoyone  away  from  home  receivlngf  ao- 
commodutloDs  at  an  inn  as  a  traveler  is  a  truest  and 
entitled  to  bold  the  innkeeper  as  such.  Walling  v. 
Potter.  85  Conn.  183. 

Absence  from  home,  whether  on-businees  er 
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plaintiff  in  an  action  to  recover  the  value  of 
certain  property  lost  or  stolen  from  bim  while 
a  rasseoger  fo  defendant's  car.  Ajflrmed. 

The  facte  are  fully  stated  Id  tbe  opioioD. 

ifr.  Howard  B.  Smith,  for  plaintiff  in 
error; 

Tbe  Pullman  Palace  Car  Company  is  not 
liable  as  a  common  carrier. 

mum  V.  Southern  P.  P.  Car  Co.  1  Flipp.  500; 
Pullman  P.  G.  Go.  v.  Smiffi,  78  £11.  3ti0;  Wood- 
ruff, S.  d  P.  a  Go.  T.  Di^t,  84  Ind.  474;  Pull- 
man P.  C.  Co.  v.  Rji/oflt.  69  Tex.  120;  Leu>it  v. 
New  York  S.  C.  Co.  143  Mass.  287;  PuUman  P. 
C.  Go.  V.  Gaylord,  38  Am.  L.  Reg.  N.  8.  788; 
lUivou  Cent.  R.  Co.  v.  Handy,  «8  Miss.  609; 
Clark  T.  Burnt,  118  Mass.  275;  Puttman  P.  C. 
Oo.  T.  Gardner  (Pa.)  16  Am.  &  Eng.  R.  B.  Gas. 
824. 

Tbe  defendant  Is  not  liable  as  an  innkeeper. 
Ibid. 

Defendant  is  not  liable  in  (be  case  at  bar  for 
the  reason  that  tbe  overcoat  was  never  deliv- 
ered into  the  care  of  tbe  defendant  and  the  de- 
fendant never  accepted  control  thereof. 

Toteer  v.  Vtiea  A  3.  R.  Go.  7  Hill,  47;  Steamr 
boat  Cryttal  Palace  v.  Vanderpool,  16  B.  Mon. 
803;  W&eox  v.  7^  PhOadelphia.  9  La.  80;  miti* 
v.Chieaao,  R.  J.  db  P.  R.  Co.  72  Iowa,  828;  The 
R.  E.  Lee.  3  Abb.  (U.  8.)  49;H'efcft  v.  PuUman 
P.  C.  Co.  18  Abb.  Pr.  N.  8.  852. 

The  rules  that  govern  defendant's  liability  in 
general  are:  (1)  that  tbe  defendant  is  ontv 
hound  to  employ  ordinary  care  and  watchful- 
ness over  the  property  of  passengers  (Letois  v. 
JK  T.  8.  C.  Co.  143  Mass.  267);  ^)  that  the  de- 
fendant is  only  bound  to  employ  reasonable 
care  and  watchfulness  over  the  property  of 
mssen$;ers  (Blum  v.  Southern  P.  P.  C.  Go.  1 
Flipp.  500;  Woodruff,  8.  &  P.  C.  Co.  v.  Diehl,  84 
Ind.  474;  Clark  v.  Burnt,  118  Mass.  275;  Pull- 
man P.  C.  Co.  V.  Pbiloek,  69  Tex.  120;  PuUman 
P.  C.  Go.  T.  Gqvlord,  28  Am.  L.  Reg.  N.  S.  788; 
llHn^a  Cent.  R.  Co,  y.  Sandy.  63  Miss.  6(~ 
Palmeter  v.  Wagner,  11  Alb.  L.  J.  149;  PuUman 
P.  C.  Co.  V.  Gardner  (Pa.)  16  Am.  &  Eng.  R.  R. 
CftS.  824);  (8)  that  tbe  passenger  must  not  be 
guilty  of  contributory  negligence. 

Blvm  V.  Southern  P.  P.  C.  Co.  gupra;  Leaiev. 
IfewYorfcS.  C.  Co.  148Masa  m-,  PuUman  P.  C. 
Co.  V.  PoUock,  tupra;  Whitney  v.  PuUman  P.  C. 
Co,  148  Mass.  248,  8  New  Eng.  Rep.  858;  Toirer 
V.  UUea  db  S.  R.  Co.  7  Hill.  47. 

In  the  following  cases  defendant  was  held  not 
liable,  losses  occurring  in  the  day-time; 

Wliitney  v.  PuUman  P.  C.  Go.  and  Totrer  v. 
Utiea  &  8.  R.  Co.  tupra;  TheR.E.  Lee,  8  Abb. 
<U.  8.)  49. 

On  petition  for  rehearing. 

The  following  cases  hold  that  a  sleeping-car 
company  is  not  an  Innkeeper: 

PuUman  P.  C.  Co.  v.  Smith,  73  111.  £60;  Wood- 
ruff S.  tfe  P.  C.  Co.  V.  Diehl  and  Pullman  P.  C. 
Co.  V.  PoUock,  tfupra;  Dargan  v.  Pullman  P.  0. 
Go.  2  Wilson  (Tex.  Ct.  App.)  607;  Leteit  t.  If. 
T.  8.  C.  Co.  148  Mass.  267;  PuUman  P.  C.  Co. 


T.  Gaylord  and  Rlinoie  C.  R.  Co.  v.  Ban^y, 
eupra;  BiUit  v.  Chieago.  KI.AP.  Co.  73  Iowa, 
228;  Wdeh  y.  PuUman  P.  C.  Go.  16  Abb.  Pr. 
Rep  N.  8.  868;  Palmeter  v.  Wagner,  11  Alb.  L. 
J.  149;  Tracy  v.  Pullman  P.  O.  Co.  67  How. 
Pr.  154;  PuUman  P.  C.  Co.  v.  Gardner  (Pa.)  16 
Am.  &  Eng.  R.  R.  Cas.  90^;  Sealing  v.  Pull- 
man P.  G.  Co.  24  Mo.  App.  29;  Blum  v.  8.  P. 
P.  C.  Co.  X  Flipp.  500;  Bern*  v.  Baltimore  A  O. 

56  Am.  Kep.8SO,no<0.  See  also  the  able 
and  exhaustive  note  in  6  Am.  8t.  Rep  34;  ar- 
ticle in  19  Am.  L.  Reg.  204. 
Mr.  A.  Steere*  Jr.,  for  defendant  in  error: 
A  sleeping-car  company  undertakes,  for  hire, 
to  supply  with  lodging  and  toilet  facilities  snch 
first-class  passengers  on  tbe  train  as  choose  to 
avail  theoiselTes  of  tbeoi^KHaunity;  and  in  this 
respect  its  service  is  exactly  that  of  an  Inn- 
keeper, and  it  is  obliged  to  serve  the  public  to 
the  exact  extent  to  which  it  undartakes  to 
serve  it. 

Nevin  v.  Pullman  P.  G.  Co.  106  111.  828;  PuU^ 
man  P.  C.  Go.  v.  Gardner  (Pa.)  16  Am.  &£nic. 
R.  R.  Cas.  824;  Blum  v.  Southern  P.  P.  G.  Co.  1 
Flipp.  m-.WeUh  V.  PuUman  P.  C.  Co.  16  Abb. 
Pr.  N.  8.  868. 

8o  far  as  the  company  holds  itself  out  as 
performing  the  duties  of  an  innkeeper,  so  far 
should  it  m  charged  with  the  strict  liability  of 
tbe  same.  An  innkeeper,  in  reflect  to  tbe  ex- 
tent of  his  responsibility.  Is  laia  to  be  effectu- 
ally an  insurer. 

Qalee  v.  HaHman,  11  Pa.  31S;  Uatffi^  t. 
Thompson,  9  Pick.  880. 

The  fact  that  a  loss  occurs  in  the  day-time 
does  not  alter  tbe  liability. 
PuUman  P.  £7.  Co.  v.  Taylor,  65  Ind.  169. 


Maxwell.  J.,  delivered  the  opinion  of  tbe 
court: 

This  action  was  brought  by  tbe  defendant  in 
error  againatf  the  plalntui  In  error  to  recover 
tbe  value  of  an  overcoat  which  it  is  alleged 
was  lost  or  stolen  from  a  FuUmao  car  in  wblcb 
the  defendant  in  error  was  a  passenger,  on  the 
Wabash  Railway,  from  St.  Louis  to  Conncil 
Bluffa  The  court  was  requested  to  make  spe- 
cial findings  in  tbe  case,  which  it  did,  as  fol- 
lows: "I  find,  as  the  facts  proven  on  the  trial 
of  this  case,  that  on  tbe  18th  day  of  April,  1887, 
the  plaintiff  took^ssage  at  St.  Louis  for  Coun- 
cil Bluffs  on  the  Wabash  &  St.  Louis  Railroad, 
and  purchased  a  sleeping-car  ticket  from  the 
defendant's  agency  at  St.  Louis,  entitling  bim 
to  a  lower  berth  in  the  sleeping  car  attached  to 
tbe  train  which  left  St.  Louis  the  evening  of 
that  day.  That  tbe  train  left  St.  Louis  at  8:25 
P.  H.  That  a  short  time  before  tbe  train  left 
plaintiff  entered  the  sleeping  car,  and,  upon 
doing  BO,  delivered  bis  coat  to  the  porter  of  tbe 
car,  who  took  it,  and  placed  it  in  theracant  up- 
per berth  of  the  section  of  which  plaintiff  had 
secured  the  lower  berth.  That,  shortly  after 
the  train  started,  the  sleeping-car  conductor 
passed  through  the  car,  and  took  up  the  ticket 
which  had  been  purcluued  by  the  piainUff,  and 


pleasure,  coiutitutes  one  a  tra\-©ler.  Atkinson  v. 
BeIlers,5C.  B.  N.  8.  44S. 

CatTters  at  hatieer.  duty  of. 

It  le  the  (dear  duty  of  a  sleeping-car  company  to 
use  reaaonatde  eare  to  guard  Its  passengers  from 
«L.aA. 


theft,  and  If  through  want  of  auob  oare  tbe  per- 
sonal effects  of  a  paeeeiifrer,  such  as  be  may  reason- 
ably carry  with  htm.  are  ntolen,  the  oompaor  to 
liable  therefor.  PuUman  P.  C.  Co.  v.  Hattbews 
74  Tex. 654;  Pullman  P.O.  Co.  v.  Ptdlook. 60 1>sx. 
UDi  ttaub  V.  Eeodriok  flndj.  ante,  «U.  note 
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cave  him  in  exchange  therefor  another  ticket, 
KQOWD  as  a  'berth  ticket,'  which  was  ia  turn 
taken  up  by  the  porter  soon  afterwards,  when 
be  prejMU^  the  sleeping  berth  for  occupation 
by  the  plaintiff.  That  the  next  morning,  when 
the  plaintiff  arose,  be  took  out  from  the  upper 
berth  a  portion  of  his  clothing,  and  then  saw 
his  overcoat  there,  where  it  bad  been  placed 
the  eveniDg  before  by  the  porter,  and  where  he 
(the  plaintiff)  left  it.  That  plaintiff  was  last 
to  leave  bis  berth,  and,  with  the  exception  of  a 
gentleman  and  ladv,  the  last  of  the  passengers 
to  leave  ibe  car  for  breakfast  that  morning. 
Tfaat  plidntiff  went  out  to  breakfast  at  the  reg- 
ular breakfast  station,  which  occupied  him 
about  fifteen  minutes,  and  that  after  breakfast 
be  stood  on  the  rear  platform  of  the  sleeper 
about  ten  minutes  smoking  a  dgar,  and  then 
went  to  his  berth  in  the  car.  the  same  having 
been  made  up.  and  then  discovered  that  his 
overcoat  was  missing.  That  be  immediately 
called  the  attention  of  the  conductor  of  the 
sleeping  car  to  the  fact,  who,  after  first  dis- 
claiming any  responsibility  for  the  care  of  the 
coat,  after  a  time  caused  a  search  to  be  made 
through  the  car,  in  company  with  the  porter, 
for  it,  but  without  finding  it,  and  the  coat  baa 
been  entirely  lost  to  the  plaintiff,  and  was  of 
the  value  at  the  time  of  the  loss  of  |S0. 

"I  also  find  that  the  conductor  left  the  carat 
the  breakfast  station,  and  went  to  bis  breakfast 
at  the  same  time  as  the  passengers,  including 
the  plaintiff,  were  at  tbeir  breakfast,  and  that 
during  the  interval  of  about  twenty-five  min- 
utes' absence  of  plaintiff  from  his  berth  in  the 
sleeping  car,  between  the  time  when  he  left 
the  car  for  breakfast  and  the  time  when  be  re- 
turned Into  it.  bis  berth  was  made  up.  and  bis 
overcoat  abstracted. 

"Conelunon  of  Law: 

"I  find,  as  a  conclusion  of  law,  that  defend- 
ant was  guilty  of  negligence  in  not  properly 
guarding  and  taking  care  of  property  of  plain- 
tiff during  his  necessary  absence  from  defend- 
ant's car,  and  that  plaintiff  was  not  guilty  of 
negligence  in  the  matter.  I  therefore  find  that 
deiendaDt  is  liable  to  the  plaintiff  for  tbe  value 
of  the  overcoat,  to  wit,  ^0,  with  interest  there- 
on from  April  20,  1887,  to  the  first  day  of  this 
term,  |8.75." 

The  rules  of  the  Company  were  also  intro- 
duoed  in  evidence  in  Its  behalf,  but,  as  the  de- 
fendant in  error  bad  no  notice  of  them,  they 
do  not  enter  into  the  case. 

Tbe  question  presented,  therefore,  is  the  lia- 
bility of  a  sleeping-car  company  for  the  loss  of 
necessary  wearing  apparel  of  one  who  bad 
paid  the  necessary  ue^ng-car  charges,  and 
was  lawfully  riding  in  one  of  Its  cars,  which 
apparel  bad  been  placed  in  the  care  of  the  em- 
ployls  of  the  Company.  We  find  no  case  ex- 
actly in  point,  and  as  the  question  is  a  new 
one,  not  only  in  this  State,  but,  to  a  great  ex- 
tent, in  the  other  States  of  tbe  nation,  we  are 
practically  without  precedents  to  aid  us,  and 
must  adopt  such  rule  as  may  seem  lust  and 
equitable.  It  may  be  well  to  consider  what 
tbe  Company  undertakes  to  perform,  and  also 
what  it  does*  not  undertake.  The  latter  propo- 
sition will  be  considered  first,  sit  does  not  un- 
dertake to  fumisi)  the  railway  for  its  cars  to 
6  L.  K.  A. 


run  upon,  nor  the  motive  power  to  propel 
them,  and  hence  ia  not  entitled  to  compensa- 
tion for  the  ordinary  carriage  of  passengers. 
It  does  invite  for  hire  all  passengers  holding 
first-class  tickets  to  occupy  its  cars.  In  effect, 
it  says  to  all  such  passengers:  "  We  will  fur- 
nish you  safe,  pleasant,  commodious  cars,  with 
all  possible  facilities  to  prevent  weariness  and 
fatigue,  with  comfortable  sleeping  accommo- 
dations, and  the  necessary  toilet  "facilities,  if 
you  pay  the  price  demanded  in  addition  to  the 
ordinary  fare."  The  nature  of  this  uiidertak> 
ing  is  the  question  for  ronslderation.  On  the 
one  band,  it  is  claimed  that,  so  far  as  the  Com- 
pany holds  itself  out  as  performing  the  duties 
of  an  innkeeper,  so  far  it  should  be  charged 
with  the  strict  liability  of  the  same.  On  the 
other,  it  Is  sought  to  make  the  liability  of  tbe 
Company  merely  that  of  a  lod^ng^house 
keeper. 

In  the  very  able  and  carefully  prepared  brief 
of  the  attorney  for  the  plaintff  in  error,  we  find 
the  following  objections  to  charging  the  Com- 
pany with  the  liability  of  an  inakeeper.  He 
says;  '■  It  undertakes  (1)  to  furnish  accommo- 
dations to  'first-class'  passengers  exclusively; 
(2)  to  furnish  toilet  accommraaiions  to  such 
passengers;  (8)  to  furnish  a  certain  spiecifled 
seat  or  bed  to  such  a  passenger;  (4)  to  furnish  a 
servant  who  will  respond  to  all  proper  demands 
on  bis  service  by  such  passengers,  promptly 
and  politely;  but  to  do  these  four  things  for  a 
limited  time,  which  is  agreed  upon  between  it 
and  each  passenger  in  advance.  It  does  not 
make  even  this  agreement  with  all  those  who 
travel  by  rail.  It  makes  this  agreement  with 
first-class  passengers  exclunvely. 

The  distinction  between  an  innkeeper  and  a 
lodging-house  keeper  is  set  forth  in  many  cases, 
but  is  very  well  drawn  in  the  case  of  CfromtMll 
V.  Stephens,  2  Daly,  16  (1867),  from  pages  31  to 
26,  inclusive.  After  quoting  the  deflbition  of 
an  inn,"  as  given  by  Chief  Jiutiee  Oakley  in 
WinUrmute  v.  Otarke,  ff  Sandf.  247,  to  wit, 
"  where  all  who  come  are  received  as  guests, 
without  any  previous  agreement  as  to  the  du- 
ration of  their  stay  or  as  to  the  terms  of  tbeir 
entertainment;"  and  from  Willard  v,  Rdn- 
hardt,  2  E.  D.  Smith,  14tj,  in  which  the  dis- 
tinctions between  a  boarding  bouse  and  an  inn 
were  declared  to  be  this:  "In  a  boarding 
bouse,  the  guest  is  under  an  express  contract, 
at  a  certain  rate,  for  a  certain  period  of  time, 
but  in  an  inn  there  is  no  express  engagement; 
tbe  guest,  being  on  bis  way,  is  entertained 
from  day  to  day,  according  to  bis  business, 
upon  an  implied  contract;"  and  from  Carpenter 
V.  Taylor,  1  Hilt.  195,  as  follows:  "Mere  eat- 
ing bouses  cannot  be  considered  as  inns.  They 
are  wanting  In  some  of  the  requisites  necessary 
to  constitute  tbem  inns,"— it  will  he  seen  tfaat  a 
distinction  is  attempted  to  be  drawn  betweed 
the  sleeping-car  companv  and  an  lnnkeeper,be- 
cause  only  a  certain  class  can  occupy  such 
cars,  viz.,  persons  holding  first-class  tickets, 
whereas,  at  an  inn,  all  who  conduct  them- 
selves properly  may  be  entertained.  There  is 
great  confusion  in  tbe  decisions  as  to  what  con- 
stitutes an  "inn." 

In  Calgt^t  Caw,  8  Coke.  83,  it  was  held  that 
inns  were  instituted  for  passengers  and  wayfar- 
ing men.  In  another  case,  an  "inn  "  is  defined 
tone  a  house  where  the  travelei:.is  f  urni^ed  all 
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be  has  occasioD  for  while  on  the  way.  Thomp- 
«on  V.  Lacy,  8  Bam.  &  Aid.  288. 

Bonvier  defines  "  ioDkeeper "  to  be  "  the 
keeper  of  a  common  inn  for  the  lodftment  and 
eDtertaioment  of  travelers  and  passengers,  their 
horses  and  attendants,  for  a  reasonable  oom- 
pensalion." 

The  iDiikeeper  Is  bound  to  take  jo  and  re- 
ceive all  travelers  and  wayfaring  persons,  and 
entertain  them  if  he  can  accommodate  Uiem, 
and  the  same  is  true  of  a  sleepinf;  car  company 
as  to  all  passengers  holding  a  tirst^asa  ticket. 
The  fact  that  persons  holding  second  or 
third  class  tickets  agree,  in  effect,  in  consid- 
eration of  lover  fare,  to  waive  their  right  to 
enter  a  sleeping  car,  does  not  enter  into  the 
case  any  more  than  that  of  a  traveler  who,  to 
avoid  the  expense  of  an  Itm,  should  stop  at  a 
private  house.  In  any  event,  the  company 
which  sells  sleeping-car  tickets  to'  all  first-class 
passengers  that  may  pay  tbe  price,  to  that  ex- 
tent stands  in  the  same  relation  as  an  innkeeper 
who  muflt  for  hire  entertaiQ  those  asking  for 
entertainment. 

A  more  difficult  question  is  to  properly  de- 
flue  the  word  "guest"  at  an  hotel.  Parsons 
defines  a  "guest"  to  be  one  who  "comes  with- 
out any  bargain  for  time,  remains  without  one. 
and  m^  go  when  he  pleases."  9  Pars.  Cont. 
151.  This  is  not  sufficiently  comprehendve  to 
be  a  proper  deflniiion. 

In  Walling  v.  Potter,  35  Conn.  188,  the  Su- 
preme Court  of  Connecticut  defines  the  word 
"  guest "  as  follows: ."  A  guest  is  one  who  pat- 
ronizes an  inn  as  sucti.  Bnt  it  is  said  that  none 
but  a  traveler  can  be  a  guest  at  an  Inn,  in  a 
legal  sense.  We  do  not  suppose  that  the  court 
intended,  in  the  definition  above  quoted,  to  lay 
stress  upon  the  word  'traveler.'  It  is  used,  in 
a  broad  sense,  to  designate  those  who  patronize 
inns. 

"  In  WintfrmnteY.  Clarke,  SSandf.  247,  the 
court  says  that,  in  order  to  charge  a  party  as  an 
innkeeper,  it  is  not  necessary  to  prove'tbat  it 
was  only  for  the  reception  of  travelers  that  his 
house  was  kept  open;  it  being  sufficient  to 
prove  that  all  who  came  were  received  as 
guesis,  without  any  previous  agreement  as  to 
thetimeor  terms  of  theirstay.  A  public  house 
of  entertainment,  for  all  who  choose  to  visit  it, 
is  the  definition  of  an  inn.  These  definitions 
are  really  in  harmony  with  each  other.  Web 
ster  defines  a  traveler  as  '  one  who  travels  in 
anyway.'  Distance  is  not  material.  A  towns- 
man or  neighbor  may  be  a  traveler,  and  there- 
forea  guest  at  an  inn,  as  well  as  he  who  comes 
from  a  distance,  or  from  a  foreign  country. 
If  he  resides  at  the  inn,  his  relation  to  the  inn- 
keeper is  that  of  a  boarder;  but  if  be  resides 
away  from  it,  whether  far  or  near,  and  comes 
to  it  for  entertainment  a8atraveler,and  receives 
it  as  such,  paying  tbe  customary  rates,  we  know 
of  no  reason  why  he  should  not  be  subjected 
to  all  the  duties  of  a  guest,  and  entitled  to  all 
the  rights  and  privileges  of  one.  In  short, 
anyone  away  from  home,  receiving  accommo- 
dations at  an  Inn  as  a  traveler,  is  a  guest,  and 
entitled  to  bold  the  innkeeper  responsible  as 
such."  This,  we  think,  is  a  correct  definition 
of  the  word  "gue8t,"and  we  adopt  the  same. 
Jierkshire  Woolen  Co.  v.  Proctor,  7  Cusb.  417. 

In  the  latter  case,  the  guest  made  an  arrange- 
ment as  to  the  price  to  be  paid  per  week,  and 
6  L.  K.  A. 


it  was  held  that  tb^  did  not  take  away  his 
character  as  a  traveler  and  guest.  See  also 
Bali  V.  PiMe.  100  Mass.  495;  Norerou  v.  Nor- 
erou,  58  Me.  168;  Pivkerlon  v.  WooSmrd,  83 
Cal.  667;  and  a  valuable  article  in  14  Cent.  L. 
J.  206:  Hancock  v.  Rand,  17  Hun,  279. 

In  Dunbier  v.  Day,  12  Neb.  597,  this  court 
held  that  an  innkeeper  was  bound  to  take  all 
possible  care  for  the  safety  and  security  of  the 
goods,  money,  etc.,  of  bis  guests  while  in  bis 
bouse.  And  if  the  goods  or  money  of  a  guest 
be  stolen  from  the  inn,  through  no  fault  or 
neglect  of  the  guest,  nor  by  a  companion  ^uest. 
and  there  is  no  evidence  to  show  bow  it  was 
done,  or  by  whom,  the  innkeeper  is  liable  for 
the  loss.  This,  we  think,  is  a  correct  state- 
ment of  tbe  law. 

A  "lodger"'  is  defined  by  Bouvier  to  be  "one 
who  inhabits  a  portion  of 'a  bouse  of  whlcta  an- 
other has  the  general  possession  and  custody.*^ 
There  is  some  confusion  in  the  decisions,  aris- 
ing mainly  from  tbe  want  of  a  clear  definition 
of  what  constitutes  a  "guest"  as  distinguished 
from  a  mere  "lodger."  Generally,  however,  a 
lodger  is  one  who,  for  the  time  being,  has  his 
home  at  bis  lodging-place.  PhilUpt  v.  I/hittiu, 
64  Mo.  17. 

The  rule,  under  the  decisions,  is  not  of  uni- 
versal application,  but  nearly  so.  PkUlipt  v. 
Heniton,  80  Moak,  Eng.  Rep.  19;  Thompvm  v. 
Ward,  L.  R.  6  C.  P.  887;  Bradley  v.  Bayli*.  L. 
R.  8  Q.  B.  Div.  195;  NeM  v.  Stephenaon.  L.  R  9 
Q.  B.  Div.  245;  Hickman  v.  Thomat,  16  Ala. 
666;  miman  v.  State,  I  Tex.  App.  230. 

It  will  be  seen  that  the  engagement  of  tbe 
sleeping  car  company,  so  far  as  it  goes,  is  ex- 
actly the  same  as  the  duties  assumed  oy  an  inn- 
keeper. A  passenger,  on  entering  a  sleeping- 
car  as  a  guest, — because  that  is  what  be  is  in 
fact, — necessarily  must  take  bis  ordinary  wear- 
ing apparel  with  him,  and  some  articles  for 
convenience,  comfort  or  necessity.  The  ar- 
ticles, when  placed  In  the  care  of  tbe  compa- 
ny's employes,  are  infivt  hoapitum,  and  are  at 
the  company's  risk.  *  The  liability  of  Inokeep- 
ers  is  imposeil  from  considerations  of  public 
policy,  as  a  means  of  protecting  travelers 
afiaiDst  the  negligence  and  dishonest  practices 
of  the  innkeeper  and  bis  servants.  Occasion- 
ally, no  doubt,  the  innkeeper  is  subjceted  to 
losses  without  any  fault  on  his  part.  This, 
however.  Is  one  of  the  burdens  pertaining  to 
the  business,  and  the  courts  have  deemed  it 
necessary  to  enforce  this  wholes6me  rigor  to 
insure  tbesecurity  of  travelers.  Besides,  where 
loss  is  sustained,  neither  parly  being  in  fault, 
it  must  be  borne  by  one  of  them,  and  it  is  no 
more  unjust  to  place  it  on  the  innkeeper  than 
on  the  guest.  The  liabilities  incidfut  to  the 
business  are  to  be  considered  in  fixing  tbe 
charges  for  the  service.  Mason  y.  TAompton, 
9  Pick.  288. 

Except  in  the  matter  of  furnishing  meab, 
there  seems  to  be  no  essential  difference  be- 
tween the  accommodation  at  an  inn  and  those 
on  a  sleeping  car,  except  that  the  latter  are 
necessarily  on  a  smaller  scale  than  at  an  inn. 
In  both  cases  the  porter  meets  the  traveler  at 
the  door,  and  takes  whatever  portable  articles 
he  may  have  with  him.  He  waits  upon  him 
and  the  other  passengers  in  tbe  car  so  long  as 
they  remain  tb*ein.  The  traveler  ia  not  re- 
quired to  sit  in  his  seat  duringi^lie  day.  but 
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may,  if  be  bo  deflires,  (to  forward  into  the  other 
cars  OD  tbe  train,  and  at  stations  may  go  out 
oo  the  platform.  A  passenger  In  a  sleeping 
car  need  not  avail  himself  of  these  privileges, 
but  the  fact  that  he  may  do  so,  and  that  many 
persons  actually  do  avail  tbemaelTea  of  the 
ume.  Is  well  known  to  every  traveler  and  to 
tbe  ComfMny,  and  is  a  drcumstanoe  in  tbe 
case,  if  it  is  said  thai  it  would  be  unjust  to 
hold  the  Company  to  the  same  liability  as  an 
innkeeper,  tiecause  thieves  might  take  one  or 
more  berths  in  a  car,  and  at  the  first  oppwrtuni- 
ty  leave  tbe  car,  carrying  what  articles  they 
oould  steal  before  leaving,  the  same  la  true  of 
an  Innkeeper.  Thieves,  id  the  garb  of  respec- 
table people,  may  take  rooms  at  an  fno,  and 
aftCTwards  steal  what  they  can,  and  escape, 
yet  no  one  would  contend  that  the  innkeeper 
would  not  be  responsible  for  the  property  so 
stolen,  and  this,  whether  it  Is  stolen  at  night  or 
in  the  daytime;  yet  in  many  of  tbe  large  inns 
of  this  country,  at  least,  there  are  numerous 
doors  for  ingress  and  egress,  while  in  a  sleep- 
ing car  there  are  but  two.   Were  meals  served 


on  a  sleeping  car,  no  one  would  contend  that 
it  differed  from  an  inn  in  its  accommodations. 
In  this  State,  meals  are  f  umislied  on  tbe  through 
trains,  and  a  passenger  need  not  leave  the  train 
from  the  time  of  entering  It  until  he  reaches 
the  end  of  the  line.  Tbts,  however,  does  not 
appear  to  have  been  tbe  case  on  the  railway  in 
question.  But  the  fact  that  meals  are  taken  at 
designated  stations  on  the  line  of  the  road,  in- 
stead of  on  tbe  train  itself,  does  not  change  the 
character  of  the  service  rendered.  So  far  us 
such  services  are  rendered,  they  are  the  same 
in  kind  aa  those  furnished  by  an  innkeeper; 
and  tbe  security  of  travelers,  and  as  a  means 
of  protecting  tbem,  not  only  against  the  negli> 
gence,  but  also  against  the  dishonest  practices, 
of  the  agents  or  employes  of  tbe  Sleeping  Car 
Company,  requires  that  tbe  Company,  so  far 
as  it  renders  service  as  an  innkeeper,  shall  be 
subject  to  like  liabilities  and  obligations. 

The  judgment  ie  therefore  afflrmed. 

Tbe  other  Judges  concur. 

Motion  for  rehearing  denied  February  21, 
1890. 
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AbiulMUid  and  wUbUtIiiv together 
eonetitnte  a  "fkmlly***  wltfaln  the  meaning 

*Head  notes  by  BAnar,  Ch.  J. 


of  tbe  word  as  used  Id  tbe  flrat  aeotion  of  tbe 
□Intb  or  bomeetead  article  of  the  ConstltutioD  of 
1B66. 

8.  The  third  sectloii  of  the  Muue  article 
provided  that  the  exemption  of  the 
homestead  from  forced  sale,  vraiited  by  the 
first  aeotloD.  to  the  bead  of  a  family  residing  In 
tbls  State,  should  accrue  to  his  heirs;  and  under 
it  tbe  exemptfoD  from  such  liability  for  indebt- 
edness of  the  head  of  the  family  passed  on  bis 
death  to  wbomsoever  tbe  title  of  tbe  bomeetead 


Nora—  "ftrnfltf*'  d^/lned. 

A  "Aunilj"  has  bera  defined  as  a  collective  body 
of  persons  living  tosether  Id  one  house  or  vrithln 
the  curtilage.  Anderson.  Diet,  citing  Wilson  v. 
Cochran.  31  Toi.  680;  Rooo  v.  Green.  60  Tez.  483; 
Poor  V.  Hudson  Ins.  Co.  SFed.  Bep.  48B. 

In  Its  popular  sense  it  includes  parents.  obU- 
dren,  servants— all  whose  domldl  or  borne  la  In 
the  same  bouse  and  under  tbe  same  management 
and  head  (Cheshire  v.  Burlington,  31  Conn.  838;  Car- 
mlohael  v.  Northwestern  Mut.  Ben.  Aeso.  51  Hlt:b. 
4H);  children,  wife  and  ohUdTeD,  blood  relatives  or 
the  members  of  tbe  domeetlo  drole,  aooording  to 
tbe  connection.  Spencer  v.  Spencer,  11  Falge,  160. 
See  Muir  v.  HoweU.  SI  N.  J.  Eq.  3B;  Uaoe  v.  Old- 
ridge,  W  Ul.  252;  Poor  v.  Humboldt  Ins.  Co.  126 
Mass.  SS7;  Batea  v.  Dewson,  ISS  Ifass.  SSi;  Biadlee 
V.  Andrews.  137  Mass.  66;  Arnold  v.  Walts,  68  Iowa, 
707;  Linton  v.  Crosby.  68  Iowa,  889. 

The  term  Inoludee  children  over  Bge,lf  they  have 
no  home  elsewhere.  Having  a  wife  is  having  a 
famllr-  Kltchell  v.  Burg  win,  81  nt  40, 4IL 

The  protection  of  the  family  from  dependence 
and  want  Is  theezpreased  obleot  of  nearly  all  tbe 
Homestead  and  Bzemption  Laws.  HuKenzle  v. 
Murphy.  24  Ark.  167;  Tumllnson  v.Swinney,2S  Ark. 
400;  Oremwood  v.  Madilox,  S7Ark.0B6;  Tfaompaon. 
Homesteads  and  Exemptions,  SB. 

Head  of  the  famtlj/,  i/'ho  te. 

The  person  who  controls,  superviaea,  or  manages 
tbe  atEalrs  about  a  bouse  is  the  Imdof  thetemllT. 
Anderson,  I>iot 

There  there  is  a  husband  or  father,  he  la  onU- 
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narfly  the  head;  but  there  may  be  a  bead  where 
there  Is  no  marriage  relation.  Bailee  v.  Waters,  17 
Ala.  486:  Marsh  v.  Lazenby,  41  CJa.  168;  Race  t. 
Oldridge,  90  111.  260;  Hock  v.  Haaa,  110  III.  SS3; 
Whaten  v.  Cadaian,  U  Iowa,  tSOi  Van  Doran  v.  Mar- 
den,  48  Iowa,  ISO;  Tyaon  v.  fteynolda,  6S  Iowa,  481; 
Arnold  v.  Waltz,  63  Iowa,  708;  Wade  v.  Jonea,  20 
Mo.  76;  Latbrop  v.  Boldlera  Loan  &  Bldg.  Aflso.  45 
Qa.  «3:  Whitehead  v.  Tapp, »  Ho.  06;  Barney  v. 
Leeds,  51 N.  U.  286;  Bowne  v.  Witt,  19  Wend.  47S; 
Oaraty  v.  DuBoae.  S  8.  C.  408;  Calhoun  v.  Williams, 
82  Oratt.  18:  QrlfSn  v.  Sutherland.  14  Barb.  468; 
Woodward  r.  Murray,  IB  Johns.  402. 

If  the  law  Imposes  upon  a  person  a  duty,  grow- 
ing out  of  status,  and  not  out  ot  oontnot,  the 
person  owing  snch  duty,  it  dw^lng  together  in  a 
domestic  establishment  with  the  persona  to  whom 
he  owes  It,  is  tbe  "head  of  a  family,"  Wholes  v. 
Cadman.  II  Iowa,  228;  Marsh  v.  Laxenby,  41  Cla.  IfiS; 
Bailee  t.  Waters,  IT  Ala.  486;  Sanderlln  v.  Sander- 
lin,  1  Swan  iTenn.)  441;  Thompson,  fiomeateads  and 
Bzemptlons,  45. 

But  a  moral  duty  on  the  port  of  tbe  managing 
member  of  the  dontestto  association  to  support  the 
othera,  or  some  of  tbem.  under  an  ^'obligation  of 
nature,"  will  be  sufllotent  to  constitute  the  associa- 
tion of  a  family,  and  the  manager  of  It  the  bead  of 
a  family.  Connaugbton  v.  Sands,  32  Wis.  BK;  Wade 
V.  Jones.  20  Mo.  75;  Blaokwell  v.  Broughton,  60  Oa. 
880.  This  case  mnat  be  read  with  Marsh  r.Loaenby, 
41  Oa.  US;  HoHurray  v.  Shuck,  8  Bush,  IIL 
Homasfead  exemption. 

The  bomeetead  is  tbe  dwelllng-house  at  which 
tbe  AunHy  realdee,  wttb  the  uaual  and  cuatomary 
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descended  by  vtrtue  of  the  Statute  of  Descents, . 
and  became  Incident  to  the  inheritance  of  the 
land. 

8.  Tbe  term  **belra."  in  the  third  section  in- 
cludes an  adult  son,  and  an  adult  ffrandaoD,  the 
•on  of  a  daughter  deceased  at  the  death  of  the 
bead  of  the  family,  notwltbBtandinir  they  were 
not  at  hlB  death  living  at  the  home  place. 

4>  Residence  by  the  heirs  on  the  home- 
stead of  the  anceetorafter  his  death  Is  not  neo- 
eeaarj'  to  continue  the  exemption  of  it  from  bia 
debts. 

6.  A  creditor  seeking  to  Mtiafy  a  Judg- 
ment which  he  has  recovered  against  the  admin- 
istratrix, out  of  the  homestead  of  her  Intestate, 
who  was  the  head  of  a  family  resldlog  In  this 
State,  can  claim  no  ndVHotage  from  the  fact  that 
the  wife  has  elected  to  talce  a  child's  part  in  lieu 
of  dower.  If  by  her  eteotlon  she  forfeited  her 
dower  interest  the  heirs  took  the  entire  home- 
etead. 

6.  A  Judermoit  randwed  agmlnst  an  ad* 

mlnistratrix.  on  an  Indebtedness  of  her  Intes- 
tate not  excepted  from  the  exemption  proTislons 
of  the  homestead  provisions  of  Uie  Constitution 
of  1868,  was  not  a  lien  on  the  homestead  of  tbe  in- 
testate, who  was  the  head  of  a  family  residing  In 


this  State.  Tbe  title  to  the  homestead  deeoeoded 
at  his  death  to  bis  heirs,  exempt  from  any  UiUilUtr 
for  tbe  Indebtedness. 

(January  17, 1890.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Orange  County  In 
favor  of  plaintiffs  in  an  action  to  enjoin  tbe  sale 
under  execution  of  certain  propeirty  which  was 
alleged  lo  beaubject  to  8  homestead  right.  Af- 
frmed. 

The  case  BiifUciently  appears  in  tbe  oj^nion. 
Mr.  C.  F.  Akers  for  appellant. 
JfeMrs.  Foster  &  Chmby-and  9,  F.  Wel- 
borne  for  appellees. 

Ranejr,  Ck,  J. ,  dellTered  the  opinion  of  the 

court: 

The  first  question  to  be  disposed  of  in  this 
case  is  -whether  Joseph  Fice^n,  tbe  intestate, 
was  at  tbe  time  of  bis  death,  Novembers,  1885, 
the  "bead  of  a  family  residing  in  Ibis  State." 
within  the  meaning  of  the  first  section  of  the 
9tb  article  of  tbe  Constitution  of  1868.  That 
he  and  bis  wife  were  at  the  time  occupying  the 
land  as  a  home  is  not  denied,  and  that  husband 


appurtenances,  Including  out-buUdlDgs  necessary 
and  convenient  for  family  use  and  lands  used  for 
tiie  purposes  thereof.  Anderson,  Diet,  citing 
Oregg  v.  Bostwick,  8S  Cal.  227:  Rt  Dclaney's  Estate, 
)fT  Gal.  17B;  Blum  v.  Carter,  63  Ala.  236;  WUllams  v. 
Dorrls,  31  Ark.  468;  Garibaldi  v.  Jones,  48  Ark.  238; 
Wiggins  v.  Chance.  54  lU.  175:  Uandall  v.  Elder,  12 
Kan.  267;  Littlejohn  v.  Egerton,  71  N.  C.  88*;  Wood- 
man V.  Lane,  7  N.  H.  24S;  Holtt  v.  Webb,  36  N.  H. 
166;  Austin  v.  Stanley,  4«  N.  U.  62:  Barney  v.  Leeds, 
fil  N.  H.  286;  Rogers  v.  Ashland  Bav.  Bank,  1  New 
Eng.  Bep.  SM,  63  N.  B.  4£8;  Sampeon  v.  WtlUamson, 
6  Tox.  108;  PhUleo  v.  SmaUey,  iB3  Tex.  498;  Woolf  oik 
V.  Blcketts.  48  Tex.  37:  True  v.  MorrlU,  28  Vt.  672: 
Spwildlng  V.  Crane,  40  Vt.  292. 

Itiswlwteverls  used,  neoessary  or  convenient  as 
a  place  of  resldenoo  for  the  Ibmlly,  as  oontra-dis- 
Ungulshed  from  a  place  of  business.  Gr^rg  t. 
Bostwick,  88  CUL  228;  2{e  Crowey,  71  Cal.  808. 

Homestead  exemptions  are  not  In  derogation  of 
the  common  law,  and  the  Montana  courts  will*oon- 
Btrue  liberally  statutes  affording  such  exemptions. 
Lindley  v.  Davis,  7  UonU  206. 

Exemption  Laws  glvlog  right  to  a  homestead  are 
for  protection  of  the  dtisens  of  the  State  only. 
Prater  v.  Prater,  87  Teon.  78;  Baker  r.  Legget,  98 
N.  C.  804;  Flnley  v.  Saunders.  98  N.  C.  462. 

A  person  cannot  have  at  the  same  time  twoibome- 
steeds.  Wheeler  v.  Smitb,  K  Mich.  878;  Waggle  v. 
Worthy,  »  CaL  MS;  Archibald  v.  Jacobs,  0B  Tex. 
248. 

In  some  of  the  States  a  homestead  may  be  laid  off 
on  the  application  of  the  wife.  Qa.  Code  1878, 2082; 
Bowen  v.  Bowen,  6fi  Oa.  18S;  Larence  v.  Evans,  60 
Qa.  216:  Smith  v.  Beell,  SI  Ga.  670;  Oieney  v.  Uod- 
gers,  fil  Ga.  168;  Pl^e  v.  Page,  BO  Ga.  S8T;  Thomp- 
son, Homesteads  and  Exemptions,  41. 

The  law  in  force  at  the  time  of  the  death  of  a 
husband  or  wife  controls  on  the  subject  of  the 
rl^t  of  aurvtvorshlpw  Tyrrell  v.  Baldwin,  78  OrI. 

Under  the  kw  of  Alabama. 

Under  the  Alabama  Statute,  the  homestead  of  a 
decedent  Is  reserved  for  the  benefit  of  his  widow 
and  minor  children,  and  Is  exempt  from  adminia- 
tiatlon;  and  an  attempted  disposition  thereof  by 
the  testator  In  his  will  cannot  bar  suoh  right.  BeU 
v.  Bell,  84  Ala.  81. 

^e  occupancy  of  a  homestead  by  a  husband  at 

6L.  R  A. 


his  death,  within  the  statutory  limitation  of  value, 
entitlee  the  widow  to  an  exemptdon  under  Ala. 
Code,  a  2643.  and  the  question  whether  the  hustxuicl's 
estate  Is  indebted  Is  immaterial.  Cox  v.  Bridges.  81 
Ala.6S8. 

The  character  of  a  homestead  Is  not  lost  by  a  leas- 
ing for  twelve  months  or  less  (Code,  •  2843);  but  the 
right  of  exemption  does  not  attach  without  actual 
occupancy,  and  is  lost  by  a  failure  to  reeume  poe- 
sesslon.  In  case  of  lease,  at  or  before  the  expiration 
of  twelve  months.   Hlnea  v.  Duncan,  79  Ala.  112. 

Tbe  statute  which  declares  that  a  homestead  of 
epeclfled  value  and  quantity ''shall  be  exempt  from 
levy  and  sale  under  ezeoution,  or  other  prooees  for 
the  collection  of  debts"  (Code,  •  28i»)  applies  not 
only  to  formal  and  teohntoal  prooess,  but  to  any 
Judicial  proceedings,  at  law  or  in  equity,  whfoh 
seek  the  appropriation  of  the  property  to  the  pay- 
ment of  debts.  Ibid. 

ArHaneas. 

Under  the  Homestead  Act  of  1802  the  homestead 
of  a  deoodent  rats  (whwe  there  is  no  widow)  in  bis 
minor  children  alone  as  an  entirety.  Kirksey  v. 
Cole.  47  Ark.  604. 

Under  the  Constitution  of  1888  the  exemption  of 
the  homestead  from  sale  for  debt  descended  to  tbe 
widow  and  Infiint  efilldren  of  a  deoeoaed  debtor, 
and,  after  tbe  termination  of  the  wIdow*8  right  by 
death  or  remarriage,  the  infant  children  have  such 
an  estate  and  right  ot  possession  as  will  support 
an  action  of  ejectment  against  anyone  In  posses- 
sion who  does  not  hold  under  a  better  title  than 
tbeb:  father.  McCloy  v.  Amett,     Ark.  445. 

Tbe  revenlonary  interest  In  a  decedent's  home> 
stead,  after  the  termination  of  tbe  homestead  rights 
of  his  widow  and  infiint  children,  could  not  besoM 
for  payment  of  his  debts.  ir*td. 

A  purchaser  of  a  decedent's  homestead  at  a  pro- 
bate sale  must  take  notice  of  the  minor's  right;  and 
if  he  use  the  homestead  for  his  profit  or  conven- 
lenoe,  must  account  to  the  minor  for  tbe  rents. 
Ibfd. 

Under  Const.  1874,  art.  9,18,  the  probate  court 
cannot  order  a  homestead  worth  lees  than  tSOO 
to  vest  In  the  widow  under  Mansf.  (Ark.)  Dig.  8, 
wblle  there  ore  any  minor  children.  Hansom  v. 
HarreU.  61  Ark.  429. 

A  widow  may  remain  fn  posscsBlon  of  tbe  house 
and  ftirm  of  her  husband  free  oOeatjuitllJier 
Digitized  by 
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and  wife  liviog  toeMlierl  constitute  a  family 
within  the  spirit  and  intent  of  liomestead  legls- 
latioD,  whether  it  be  in  the  iorm  of  organic  or 
of  more  mutable  Irw,  is  a  sound  and  lecognized 
proposition.  Tbompsoii,  Homesteads  and  Ex- 
emptiona,  §§  44.46, 48;  KiteheU  t.  Burgwin,  31 
m  40.  45. 

Where  the  relation  of  husband  and  wife 
exists  their  joint  consent  Is  eaeeatial,  under  our 
Oonetitution,  to  any  voluntary  alienation  of  the 
homestead,  and  the  existence  of  such  relation 
logically,  if  not  necessarily,  Slls  out  tbe  meas- 
ure of  tbe  requirement  of  tbe  Constitution  for 
exemption  of  the  land,  owned  by  tbe  head  of 
the  family  and  occupied  by  them  as  a  home, 
from  forced  ule. 

II.  Two  of  the  complainants,  J,  Ford  Fioe- 

Sn  and  J.  Finegan  Paramore,  are  the  heirs  of 
elntestate,  the  former  beine  bis  son,  and  tbe 
latter  a  grandeon  and  tlie  cbud  of  a  daughter, 
Mrs.  Paramore.  Tbe  son  was  not  living  witii 
tiie  father  at  the  death  of  tbe  latter,  and 
whether  or  not  the  erandson  was  the  record 
does  not  inform  us.  The  aon  bad  attained  his 
majority  before  such  death;  and  the  answer 
aaya  that  thegrandwm  reached  maturity  before 


the  filing  of  the  bill,  wbtcb,  however,  was 
nearly  nineteen  months  subsequent  to  bis 
grandfather's  death.  As  it  does  not  affinna- 
uvely  appear  that  the  grandson  was  at  the  in- 
testate's death  under  twenty-one  years  of  age, 
or  that  he  was  living  with  his  grandfather  at 
the  homestead,  we  will,  as  the  most  favorable 
view  that  can  be  taken  with  reference  to  the 
argument  of  counsel  for  appellant,  regard  him 
as  navtng  been  over  the  age  of  twenty  -one,  and 
as  not  one  of  those  living  at  the  homestead. 

The  complainants  beR>re  us  seeking  an  in- 
junction against  the  sale  of  the  homestead  of 
the  intestate  upon  a  judgment  recovered  since 
bis  death  against  bis  administratrix  are.  then, 
his  widow,  a  son  and  a  grandson.  The  for- 
mer instrument  provided  that  "a  home^ead  to 
the  extent  of  160  acres  of  land,  or  the  half  of 
one  acre  within  the  limits  of  an  incorporated 
city  or  town  owned  by  tbe  bead  of  a  family  re- 
siding in  this  State,  together  with  tl.OOO  worth 
of  personal  propertv,  and  the  improvements  of 
tiie  real  estate,  aball  be  exempted  from  forced 
Bale  under  any  process  of  law,  and  tbe  real  es- 
tate shall  not  be  alienable  without  the  joint 
ocmaent  of  husband  and  wife  when  that  relation 


dower  1b  anlffned.  This  does  notpreveDt  an  action 
b7  mmor  heirs  for  their  share  of  the  rent,  althou^ 
dower  has  not  been  asrifned.  Winters  v.  Davis,  Bl 
Ark.8as. 

Shemay  rent  out  the  homestead  of  her  deceased 
husband,  and  receive  the  rents  and  profits,  but  she 
cannot  sell  it.  If  she  does,  shetherebj'  abandons 
tt,  and  It  at  onoe  beoomes  assets  in  ttie  bands  of  the 
administrator  for  the  payment  of  debts.  Garibal- 
di V.  Jonea,  4B  Ark.  230. 

Ordinarily  a  lease  of  a  homestead  for  life  la  con- 
clusive evidence  of  an  ahoadonment  of  It;  but  If 
there  Is  an  Intention  to  return  there  is  no  abandon- 
ment. Gates  V.  Steele,  18  Ark.  6ae. 

A  debtor  who  would  preserve  his  exempted 
property  from  sale,  whether  homestead  or  ohattelSi 
must  claim  his  exemption  and  file  his  schedule  as 
prescribed  by  the  statute,  and  see  ttuit  a  supene- 
deas  issues.  A  failure  to  prosecute  iba  remedy  is 
a  waiver  of  the  right.  Chambers  v.  Vaney,  il  Ark. 
4O0. 

CaUfornta. 

A  person  residing  with  his  family  on  oommuolty 
property,  which  he  had  previously  conveyed  by  a 
deed  of  trust  to  secure  an  Indebtedness,  has  such 
an  interest  In  the  property,  notwlthstttiidlDfr  the 
trust  deed,  as  entitles  him  to  make  a  valid  claim  of 
homestead  thereon.  King'  v.  Ootz,  TO  Cal.  296. 

Under  Cal.  Act  of  April  28.  1860,  husband  and 
wife  could  abandon  their  homestead  only  by  dec- 
laration of  abandonment  signed,  acknowledged 
and  recorded.  Mere  removal  from  the  premises, 
either  with  or  without  inteotlon  to  return  thereto, 
was  not  sufflotent.  Tipton  v.  Hartln.  71  Cal.  826. 

The  homestead  property,  upon  the  death  of  the 
husband,  vests  absolutely  In  tbe  surviving  wife,  as 
her  separate  property,  and  is  not  affected  by  her 
subsequent  marriage.  Graham  v.  Stewart,  68  CaJL 
374. 

Under  Cal.  Civ.  Code,  •  1466,  as  it  existed  in  1878, 
upon  the  death  of  a  husband  without  leaving  any 
minor  children,  his  surviving  widow  became  the 
owner  in  fee  of  a  bomeetead  set  apart  to  her  out 
of  thecommunity  property.  In  proceedlnm  for  the 
settlement  of  his  estate.  McKmnlev.  Shaffer,  74 
Cal.  614. 

Minors  who  are  not  decedent's  children,  either  In 
fact  or  by  adoption,  are  not  entitled  to  have  the 
homestead  set  apart  tor  their  use.  Re  Somero's 
Estate,  7&  Gal.  STB. 
64..  R.  A. 


A  declaration  of  homestead  may  be  made  on  reel 
property  upon  wblcb  the  olalmaot  has  actually  re- 
sided only  one  day,  although  tbe  family  of  the 
olalmant  resided  elsewhere,  and  tbe  property  is 
partly  rented  to  others,  or  used  for  purpoeee  other 
than  a  reeldenoe.  Skinner  v.  Hall,  flB  Oal.  IBSl 

A  statement  In  a  declaration  of  bomeetead  that 
"the  cash  value  of  tbe  homestead  Is  about  |4,000," 
is  held  sufflolent  as  a  statement  of  value.  Graves 
V.  Baker,  SB  Cal.  184. 

Under  It  1474, 1476,  a  homestead  of  less  value  than 
$5,000  when  selected  will,  as  against  the  heirs  of  the 
husband,  vest  In  the  wife  absolutely  upon  his  death, 
although  at  that  time  worth  much  more  than  that 
amount.  Re  Burdlok^  Estate.  7B  CbL  689. 

A  declaration  of  homestead  covering  certain 
premises  on  which  tbe  claimant  resided,  and  certain 
other  premises  not  occupied  by  him.  Is  valid  as  re- 
spects the  land  resided  on.   King  v.  Ootz,  70  Cal. 

naa. 

Prior  to  the  Califomla  Act  of  March  9,  1868,  a 
homestead  could  not  be  acquired  In  land  held  by 
one  Id  Joint  tenancy  or  as  a  tenant  In  common. 
Fitzgerald  v.  Fernandez.  71  Cal.  601. 

Colorado. 

Where  the  wife  Is  the  owner  of  the  property  oc- 
cupied as  the  home  of  the  family,  she  Is  capable  of  in- 
vesting  It  with  tbe  exemption  character  provided 
by  tbe  statute,  and  she  alone  can  do  this.  If  cFhee 
V.  O'Roorke.  10  Colo.  801. 

Utoroia, 

Id  Georgia,  children  have  such  a  substantive  In- 
terest In  the  homestead  as  will  disable  tbe  mother 
from  alienating  It.  Whittle  v.  Homu^  64  Ga.  648. 

A  married  woman  could  not  take  a  homestead, 
under  the  Constitution  of  1877,  out  of  her  own 
property,  as  the  head  of  a  family,  where  her  peti- 
tion showed  her  husband  to  have  been  tbe  bead  of 
a  family.   Robson  v.  Walker,  74  Oa.  82a 

A  man  upon  the  death  of  his  wife  and  arrival  of 
hts  daughter  at  age,  upon  his  second  marriage 
could  again  apply  and  have  another  homestead  set 
apart  for  the  benefit  of  his  second  fami^.  Shore 
V.  GasUey,  7S  Ga.  ei». 

The  Georgia  laws  will  not  allow  s  man  to  obtain 
a  homestead  on  the  ground  that  he  Is  the  head  of 
the  family,  oonslsting  of  himseir  and  daughter. who 
boa  been  married  and  deserted  fe^&^j^gj^  the 
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exists,"  etc.  aDd  the  exemptions  "sball  accrue 
to  the  heirs  of  the  party  haviny  enjoyed  or 
taken  the  benefit  of  such  exemption,  etc. 

The  indebtedness  against  which  the  exemp- 
tion is  claimed  is  a  judgment  recovered  against 
the  administratrix  on  a  promissory  note  made 
by  the  intestate  early  in  February,  1862. 

The  intestate  enjoyed  the  benefit  of  the  ex- 
emption; !t  was  not  n^xssary  to  such  enjoy- 
ment that  there  should  have  been  an  attempt 
to  enforce  the  debt  against  the  land,  nor  an  ac- 
tual setting  apart  of  the  homestead  in  the  man- 
ner provided  by  the  Statute,  nor  that  there 
sbould  beany  record  thereof. 

To  those  upon  whom  the  Statute  throws  the 
title  by  descent,  the  Constitution  gives  the 
right  of  exemption;  or,  in  other  words,  the 
Constitution  makes  the  exemption  an  incident 
lo  the  inheritance,  and  thereby,  in  so  tar  as  the 
homestead  or  other  exempt  property  is  con- 
cerned, repeals  the  general  law,  governing  in 
the  case  of  other  property,  that  the  heir  takes 
subject  to  the  debts  of  the  ancestor. 

The  rights  of  the  complainants,  whatever 
they  may  be,  accrued  under  the  CoostHution 
of  1868,  the  indebtedness  having  been  contracted 


and  the  intestate  having  died  prior  to  the  adop- 
tion of  the  present  Organic  Law ,  which  Organic 
Law,  we  may  remark,  expressly  ordains,  §  3, 
art.  10,  that  the  exemptions  allowed  by  the 
former  Constitution  shall  apply  to  all  debts 
.  contracted  and  judgments  rendered  sulwequent 
to  its  adoption,  andprior  to  the  adoption  of  tbe 
present  Constitution. 

It  has  been  held,  and  must  be  regarded  as 
settled  by  this  court,  that  a  widow  u  not  an 
"heir"  of  her  husband,  within  the  meaning  of 
the  9th  article  of  the  Constitution  of  ld68. 
where  children  survive  him.  Wilton  v.  .PWrf- 
enburff,  19  Fla.  461,  decided  In  June  Term, 
1883;  Brokaie  t.  McBouqaU.  30  Fla.  213;  mtmn 
V.  Fridenbcrg,  31  Fla.  886. 

That  the  son  and  grandson  are  heirs,  accord- 
ing to  the  Statute  of  Descents,  cannot  be  denied ; 
but  it  is  ui^dthat  "heirs"  means  children,  and 
that  "children"  means  infants  or  persona  under 
twenty-one  years  of  age,  not  adults,  and  two 
sections  of  statutory  Uw  are  invoked  in  sup- 
port of  this  view.  The  first  of  these  is  g  8. 
p.  581,  McClellan's  Digest,  it  being  tbeStfa  sec- 
tion of  an  Act  approved  January  16,  1866. 
The  previous  provisions  of  tbe  Act  exempted 


fact  tbat  abe  moves  to  his  realdence  and  Utab  with 
him  after  be  baa  obtained  tbe  homestead  right 
will  not  make  that  riffht  legal  or  proper.  Walker 
V.  Thomason,  t1  Oa.  6ffi. 

On  an  application  by  a  widow  as  the  head  of  a  fam- 
ily to  set  apart  homestead  and  exemption,  tbe  chil- 
dren are  not  required  to  be  made  parties.  Deyton 
r.BeU,SlQtt.fl70. 

Property  set  apart  under  the  Constitution  of  1888 
is  not  subject  to  execution  on  a  jud^eat  founded 
on  a  contract  made  by  one  of  tbe  beneflclaries 
alnoe  the  adoption  of  tbe  ConatHutloq  of  1687,  the 
head  of  thp  family  having  died,  but  some  of  the 
beneflolarlee  still  beinr  minors.  Stepbenn  v.  Hont- 
ffomery,  710a.  888. 

JIHnotB. 

Vlien  the  husband,  the  owner  of  a  homestead, 
deserts  his  wife  and  family,  the  right  and  ezemp> 
tlonof  the  homestead  continue  In  favor  of  the  wife 
occupying  the  prcmiEes.  although  tbe  paramount 
title  and  ownerahip  of  the  land  continue  In  the  hus- 
band. Bendleman  v.  Reudleman.  S  Went.  Bep.  OB, 

iisiu.2(yr. 

During  the  life  of  tbe  parents  whatever  concludes 
the  parents  from  asserting  the  homestead  right, 
and  thereby  deprives  them  of  It,  must,  on  principle. 
In  like  manner  aflect  their  children  who  sncoeed 
them.  Clubb  v.  Wise,.04  IlL  IfOi  Thompson,  Home- 
steads and  Exemptlone,  44. 

A  survl^iog  huabEmd  or  wife  oannot  convey  to  a 
third  person  his  or  her  estate  in  a  homestead  the 
feeof  whitdi  is  lo  the  heirs,  befom  It  has  been  aa- 
■Igned.  Bestv.  Jenk8,18We8t.  Bep.2ai,U8ZU.4i7. 

Neither  can  be  or  she  release  or  waive  half  of  the 
homeetefld  before  It  has  been  set  off,  and  demand  a 
homestead  of  the  value  of  SGOO.  Ibid. 

The  statute  In  regard  to  homenteada  was  not  in- 
tended to  apply  to  parmer^lp  property,  A  part- 
ner has  no  Interest  In  partnership  real  estate  upon 
wliioh  tbe  homestead  can  be  ba^ed,  until  partner- 
ship debts  are  paid.  Trowbridge  v.  Cross,  i  West. 
Rep.  188. 117  III.  100. 

Indiana. 

When  a  husbaud,  who,  after  wife's  death,  con- 
tinued to  occupy  the  homestead,  which  had  t>een 
conveyed  to  hie  married  daughter,  upon  wblch 
he  paid  taxes,  but  not  rent,  requested  btsdaogbtar 
and  her  husband  to  occnpy  the  house,  whldi  they 
6L.aA. 


did,  she  acting  as  housekeeper  and  the  father  con- 
tributing partly  to  tbe  exprntaes.  be  is  entitled  to 
claim  exemption  aa  a  hous^iolder.  Bipua  v.  Deer, 
8  West  Bep.  437, 100  Ind.  ISE. 

lovoa. 

A  failure  to  live  upon  a  homestead  for  seven 
years  Is  not  an  abandonment,  where  husbud  and 
wlfeallof  the  time  retain  tbe  use  of  apart  of  It 
for  storage,  and  Intend  to  occupy  it  again  a>  soon 
aa  their  affaira  will  permit.  UqKmn  v.  Davis,  7S 
loVa,  548. 

One  partner  cannot,  as  against  his  oopartner, 
acquire  a  homestead  interest  in  real  estMe  belong- 
ing to  the  partnership,  whether  the  title  be  in  hlm- 
self  or  In  the  firm.  Hopt  v.  Hoyt,  69  Iowa.  174. 

Upon  the  death  of  eitberabusbond  or  wife  there 
oannot  thereafter  be  an  abandonmrat  of  fliehome- 
atead  by  the  anrvlvor,  if  tbe  title  was  In  ttae  de- 
ceased, except  by  setting  off  the  distributive  share 
of  suchsurvlvor  lo  tbe  real  estate  of  the  deceased. 
No  mere  elcottoD  by  tbe  survivor  la  suOclent  to  de- 
vest the  property  of  Its  homeetrad  character.  Dar- 
rah  V.  Cunningham,  78  Iowa,  U8. 

A  person  does  not  abandon  a  bomeabead  by  going 
away  with  the  Intention  to  make  a  visit  as  long  aa 
she  wants  to.  and  return  home  when  she  pleasee. 
Jones  V.  BlumenRteln  (Iowa)  48  N.  W.  Rep.  sei. 

Where  one  claims  a  homestead  in  land  which  he 
has  ceased  to  occupy,  he  baa  the  Ufaxden.  as  against 
intervening  claimants,  to  prove  an  Intention  on 
his  part  to  return  and  reooonpy  It.  Newman  v. 
Franklin,  OB  Iowa,  M4. 

Kama*. 

The  death  of  the  husband  does  not  affect  tbe 
homestead  rights  of  the  wife  or  children  in  any  re- 
spect. If  the  land  descends  to  them,  it  Is  stUl  a 
homestead.  It  UiehusbandwlUs  Ittothe  wifedur- 
ing  her  life,  tbe  life  estate  supports  the  homestead 
right.  Fllober  v.  Atchison,  T.  ft  B.  F.  B.  Cb.  88 
Kan.  U7. 

If  tbe  tanmeetead  should  also  be  used  as  a  place  of 
bustoees,  it  will  not  for  tbat  reason  alone  cease  to 
be  a  bomeatead.  If  ttae  part  so  used  would  be  neces- 
sary or  conranlent  for  the  use  of  tbe  family,  inde- 
pendentof  tbe  business.  Bebb  v.  Crowe,  SB  Kan.  842: 
Bush  V.  Gordon,  88  Kan.  635. 

A  homestead  la  not  abaudcmed  where  the  owner, 
under  edvloe  <rf  phyaloiana,  goaflrftbAJMAft  to 
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certain  personal  property,  and  erery  dwelling- 
houae  and  the  lot  upon  wbich  it  stood  in  any 
city,  town  or  village  when  the  owner  or  his 
family  resided  in  the  bouse,  and  the  house  and 
lot  did  not  exceed  the  value  of  $1,000,  and  to 
every  farmer  forty  acres  of  land,  five  acres 
thereof  being  in  cultivation  or  productive  use, 
or  so  much  of  the  forty  acres  as  did  not  exceed 
the  value  of  $1,000.  The  section  relied  upon 
by  counsel  provided  that  the  proprietor  of  such 
lands  so  exempted  from  execution,  attachment 
and  distress  should  have  power  to  dispose  of 
the  same  by  last  will  and  testament:  and  should 
the  proprietor  of  such  land  die  Intestate,  then 
the  same  should  descend  to  bis  widow  and 
minor  diiMreo.  and  such  exemption  continue 
through  the  widowhood  of  the  widow,  and  the 
mloonty  of  the  children;  and  should  the  [no- 
prietor  leave  neither  widow  nor  children,  the 
property  shall  be  subject  to  his  debts. 

The  other  section  invoked  is  g  16,  p.  588, 
McClellan'a  Digest,  the  6th  section  of  the  Act 
approved  June  28,  1869.  entitled  "An  Act  for 
Setting  Apart  a  Homestead  and  Personal  Prop- 
erty to  be  Exempted  from  Forced  Sale  under 
Process  of  Law.     The  CHiIy  part  of  it  necessary 


to  be  ^ven  reads  as  follows:  Bealand  personal 

estate  exempted  from  forced  sale  under  any 
process  of  law  shall  likewise,  after  the  death  of 
the  owner,  being  the  head  of  the  family,  be 
exempt  from  sue  in  all  cases  in  wbich  any 
widow  or  infant  children  of  the  owner  shall 
survive  and  claim  such  exemption,"  etc. 

The  former  of  the  above  sections  is,  as  is  ap- 
parent, a  part  of  the  Homestead  and  Exemp- 
tion Law,  as  regulated  by  Statute  in  force  here 
prior  to  the  operation  of  the  Constitution  of 
1868:  and  it  is  clear  to  our  minds  that  the  9th 
article  of  that  Constitution  by  its  exemption 
provisions  as  to  real  and  personal  property  sup- 
planted entirely  all  previous  statutory  exemp- 
tions, at  least  as  to  Indebtedness  accruing  sub- 
sequent to  the  time  when  the  Constitution  be- 
came of  fOTce.  An  immediate  result  of  a 
comparison  of  the  section  of  the  Statute  of  1866 
with  the  exemption  provisions  of  the  Constitu- 
tion, is  a  perception  of  the  absence  from  the 
latter  of  any  discrimination  between  minor  and 
adult  heirs,  and  of  any  limitation  upon  the 
duration  of  the  exemption  from  indebtedness 
after  the  death  of  the  head  of  the  family.  In 
the  Statute  the  discrimination  and  limitation 


another  State  on  account  of  her  health.  Intending 
to  return  aa  aoon  as  her  health  vill  permit.  Gar- 
UnvhouBe  v.  Uulvane,  10  Kan. 

After  the  death  of  the  husband  the  homestead 
continues  to  be  a  homestead  to  the  same  extent 
that  It  was  before,  until  after  all  the  children 
arrive  at  Uie  age  of  maturitF,  and  until  It  shall 
have  been  partitioned  among  the  heirs.  PQcher  v. 
AtcfalaoD,  T.  ft  B.  F.  K.  Co.  gapra. 

His  homestead  Is  not  subject  to  partition  so  long 
aa  hifl  widow  remains  unmarried  and  occupies  It  as 
ber  residence,  until  all  the  children  arrive  at  the 
age  of  majority.  Hafer  v.  Hafer.  SB  Kan.  524. 

The  Homestead  Law  of  Kanaas  is  part  and  parcel 
of  t-be  public  policy  of  the  State,  and  Its  provlsioos 
cannot  be  waived  or  avoided  except  by  an  exact 
and  literal  compllanoe  with  the  mode  and  manner 
It  has  prescribed.  Pllchar  t.  AtiriUaon.  T.  *  S.  F, 
K.  Co.  tupra. 

Kentudq/. 

A  homestead  passes  to  the  widow  and  ohtldren  of 
the  owner  only  In'  case  of  his  death  without  di8po»- 
Ing  of  it  Derr  v.  Wilson,  8t  Ky.  14. 

Infant  children  are  entitled  to  a  homestead  in  the 
real  estate  of  their  father,  against  their  adult 
brothers  and  sisters,  and  also  against  the  creditors 
of  the  decedent,  whether  their  mother  I>e  living  or 
not.  Iioyd  V.  Loyd,  82  Ky.  S21. 

BotH  the  widow  and  remainderman  cannot  have 
a  homestead  In  the  same  tract  of  land.  Xerrifldd 
V.  Herrlfleld,  82  Ky.  m. 

Louiaiana. 

The  debtor  who  claims  a  homestead,  under  La. 
Actus  of  2800,  must  own  the  property,  occupy  it  as 
a  restdenoe,  and  have  a  fiunlly  dependent  upon  him 
for  support.   Denis  v.  Qayle,  40  La.  Ann.  286, 

A  homestead  right  cannot  be  asserted  as  to  land 
Inherited  whiles  Judgment  stands  of  record  against 
tlie  heir  to  disturb  or  prejudloesneh  Judgment  and 
ItB  lien.  Taylor  v.  Saloy,  88  La.  Ann.  62. 

Homestead  rights  are  to  be  strictly  construed. 
Kinder  v.  Lyons,  88  La.  ^nn.  718. 

They  can  be  waived  or  destroyed  only  by  sale  or 
ita  equivalent,  Oolvfn  v.  Woodward,  40  Ia.  Ann. 
8S7. 

The  proviso  in  the  Louisiana  Act  of  I8H  relating 
to  homestead  exemptions,  declaring  that  no  debtor 
shall  be  entitled  to  the  exemption  whose  wife  shall 
own  In  her  own  rifht,  and  be  In  the  actual  enjoy- 
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ment  of  propOTty  worth  more  than  $1,000.  was  In- 
tended to  operate  as  a  restraint  upon  Its  exercise 
under  the  conditions  Imposed,  and  refers  to  the  time 
of  Its  assertion  Judicially  and  to  a  wife  at  that  time 
in  being.  Oamler  v.  Joffrion.  89  La.  Ann.  ftH. 

Id  construing  homestead  exemptions  under  the 
Louisiana  Law  of  1806,  reference  must  ba  had  to  the 
condition  of  things  at  the  date  of  seizure.  /Md. 

MtehiQan. 

A  debtor  may  give  his  interest  in  his  homestead 
to  his  child ;  and.  If  occupied  by  ber.  It  becomes  her 
homestead,  free  from  his  debt.  Shay  v.  Wheeler,  18 
West.  Bep.  B8B,  flB  Hloh.  254. 

The  occupancy  of  forty  acres  by  the  placing  of, 
and  living  in.  a  dwelling-house  thweon,  is  In  itself 
a  sufficient  declaration  of  homestead.  Bvans  v. 
Grand  Baplda,  L.  *  D.  B.  Co.  18  West.  Bep.  170,  OB 
Mich.  eat. 

Where  a  husband,  living  with  his  wife  In  another 
State,  abandoned  her  and  came  to  Michigan,  where 
he  married  again  and  established  a  homestead,  and 
BO  oocupled  it  until  his  death,  the  nonresident  legal 
wife,  never  having  come  to  the  latter  State,  ac- 
gulree  no  homestead  rights  In  such  property. 
Btanton  v.  Hitchcock,  7  West.  Bep.  61S,  tn  mob.  818. 

Minnesota. 

One  having  an  undivided  interest  In  a  larger  tract 
than  Is  allowed  as  a  homestead  la  not  thereby  enti- 
tled to  claim  any  more  of  the  tract  than  the  amount 
apeoifled  In  the  statute.  O'Klen  v.  Kteiu,  88  Minn. 

130. 

Where  a  widow  marries  a  second  husband,  and 
acquires  a  new  homestead  at  the  domlcil  of  her 
second  husband,  she  forfeits  ber  homestead  right  In 
the  domlcil  of  her  flrst'husband.  Eaes  v.  Gross,  8 
West.  Rep.  668,  92  Ho.  047. 

If  the  right  of  homestead  be  once  lost,  and  pos- 
session of  the  homestead  be  again  resumed,  such 
reaumpt^D  will  have  no  retroactive  validity  on  the 
old  right  lost  by  abandonment.  IMd. 

Montana. 

Under  Rev.  Stat,  811,  813.  allowing  a  householder 
1  a  homestead,  no  homestead  can  be  set  apart  l>y  a 
I  partner  fnan  land  held  t>y  tbe/^p&xCnsaUli^M 
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are  express  and  unmistakable;  in  the  Constitu- 
tioD  there  is  Done,  bat  the  "heirs"  take  tbe 
property  vith  an  express  ^uarao^  ot  an  ex- 
emption which  is  unlimited!  The  absence 
from  tbe  Constitution  of  tbe  distinction  and 
the  limitation  to  be  found  in  the  Statute  rao- 
not  be  regarded  as  accidental  or  meaningless, 
bat  are  ciearlj  indicative  of  a  purpose  to  do 
away  with  them. 

TurniDfc  our  atteotion  to  the  above  Statute 
of  June,  i869,  we  find  that  in  the  sections  pre- 
ceding tbe  one  set  out  above  it  provides  a  mode 
of  procedure  by  which  a  head  of  a  family  re- 
sidmg  in  this  ntate  may,  either  before  or  after 
a  levy,  designate  or  set  apart  his  homestead; 
and  fdr  a  survey  of  the  same  at  tbe  instance  of 
a  judgment  creditor  dissatisfled  as  to  the  quan- 
tity of  land  claimed  as  a  homestead.  Tbe  7th 
and  subsequent  Sections  make  provision  for 
setting  apart  $1,000  worth  of  personal  property 
when  a  levy  has  been  made,  and  for  a  plaintiff 
in  decree  or  judgment  testing  by  bill  in  equity 
whether  property  claimed  to  be  exempt  as  a 
homestead  is  so. 

It  WAS  not  the  purpose  of  tbe  above  Statute 
of  1869  to  amend  the  Statute  of  Descents,  nor 


was  such  the  effect  of  the  language  quoted 
from  tbe  6th  section.  Adult  cbiidreD  and 
grandchildren,  the  latter  being  the  olObpringof 
a  child  who  has  died  before  tbe  common  an- 
cestor, are  still  tbe  heirs  of  the  deceased  ances- 
tor, and  upon  them  the  title  of  bis  real  estate 
falls  by  inheritance,  whether  tbe  land  be  im- 
pressed with  the  character  of  a  homestead  or 
not.  The  only  meaning  or  effect  that  can  be 
claimed  for  tbe  quoted  language  of  tbe  sectios, 
if  it  is  to  be  regarded  other  than  an  adoption 
of  tbe  same  m^e  of  procedure  applicable  in 
other  cases  for  setting  apart  a  homestead  and 
personal  property  exempted  from  forced  sale, 
IS  that  it  excludes  from  the  benefit  of  tbe  ex- 
emption any  heir  upon  whom  the  title  to  the 
land  may  descend,  who  is  not  an  infant  child 
of  the  ancestor  or  head  of  the  family-  eitber 
tfafs,  or  that  the  adult  heirs  are  excluded  unless 
there  be  at  tbe  death  of  the  ancestor  also  a 
widow  or  an  infant  child  surviving  him. 

Tbe  language  of  the  8d  section  of  tbe  9tb 
article  of  the  Constitution  is  that  "  tbe  exemp- 
tions provided  for  io  sections  1  and  2  ^all  ac- 
crue to  the  heirs  of  the  party  having  eDjoyed 
or  taken  tbe  benefit  of  such  exemption."  The 


against  a  firm  creditor.  JLIndler  v.  Davis,  6  HonL 
468. 

New  HamjMhtn. 

The  rlffht  of  a  widow  In  premises  set  oiit  to  herss 
a  homestead,  under  the  Act  of  1868,  is  an  estato  for 
life,  and  may  be  alienated.  Lake  v.  Patre,  1  New 
Bog.  Rep.  116, 63  N.  H.  818. 

Under  Qen.  Laws.  obap.  188,  •  1.  tbwe  may  be  a 
rl^bt  of  homestead  In  land  on  which  there  1b  no 
building,  but  which  Is  occupied  as  a  part  of  the 
place  of  bts  borne,  by  the  owner,  Uvfnff  la  a  hired 
house.  Bogen  v.  Ashland  8av.  Bank,  1  New  Bug. 
Rep.  aSB,  as  N.  H.  428. 

New  Jersey. 

A  widow  In  pcsgessionTuDder  Ber.  330, 1 2,  giving 
her  tbe  right  to  bold  her  husband^  homestead  until 
her  dower  Is  asslfroed.  Is  not  a  tenant  for  life,  and 
Is  not  bound  to  keep  down  interest  on  an  Incum- 
brance, and  to  pay  taxes,  and  to  make  necesBary 
annual  repairs.  Spinning  v.  Spinning,  4  Cent.  Rep. 
B&.13.TS.J.  Bq.  427. 

North  Carolina. 

TTnder  N.  C.  Const.,  art.  10, 1 giving  a  homestead 
right  In  real  estate,  "owned  and  occupied  by  any 
resident  of  this  State,"  a  person  who  moved  with 
his  family  out  of  the  State  Is  not  while  so  living  out 
of  the  State,  altliough  returning  two  or  three  times 
a  year  to  purchase  supplies  and  look  after  property 
left  there,  a  resident  entitled  to  a  homestead  In 
North  Carolina.  Lee  v.  Hoseley,  2  L.  B.  A.  106, 101 
N.  C3U. 

Under  the  North  Carolina  Homestead  Law,  the 
wife  and  children  only  succeed  to  the  homestead  in 
the  event  of  the  death  of  the  father  or  husband. 
Tbey  are  not  entitled  to  it  after  his  remo^nJ  from 
tbe  State,  though  they  may  remain.  Flnley  v. 
Saundeis,  06  N.  C.  462. 

A  homestead,  whether  laid  off  to  the  husband  In 
bis  lifetime,  or  when  he  leaves  no  children  to  hia 
widow  after  his  death,  cannot  be  devested  In  favor 
of  tbe  beir  by  the  release  or  extinguishment  of  the 
debts  of  the  deceased  husband,  but  Inures  to  the 
benefit  of  the  widow  during  widowhood,  under  N. 
C.  Const.,  art.  10.  B  6.  l-ucker  v.  Tuokor.  103  N.  C.  170. 

The  oonstltutlonni  provision  for  a  homestead,  and 
the  statutes  enacted  In  pursuance  thereof,  require 
a  apeclflo  allotment  of  the  homestead  la  severalty, 
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and  do  not  penult  any  community  of  Interest  be- 
tween the  homesteader  and  tbe  purtAiaaer  of  tbe 
excen.  CtampbeU  v.  White,  SB  N.  G  49L 

Ptntuifivanla. 

The  widow  may  claim  tbe  bounty  In  her  owd 

right,  and  Is  not  obliged  to  divide  it  among  adult 
children.  Nevlns'  App.  47  Pa.  280. 

The  homestead  of  a  widow  cannot  be  subordinat- 
ed to  debts  oootracted  by  the  husband^  executors. 
Jeffries  v.  Allen,  20  a  C.  SOI. 

nie  widow  is  entitled  to  it  Irrespective  of  the 
question  whether  the  busttand  is  solvent  or  insolv- 
ent. Her  right  to  this  Is  superior  to  that  of  cred- 
ItoTB,  unless  In  cases  of  Hens  for  the  purcliase  money 
of  real  estate  elected  to  be  retained,  and  of  course 
It  is  to  the  exclusion  of  tbe  legatees.  Compher  v. 
Compber,  26  Pa.  83. 

Where  a  widow  accepts  a  provision  made  for  her 
in  the  will  of  ber  bustiand.  she  cannot  claim  her 
rights  under  the  Intestate  Laws ;  but  tbis  does  not 
apply  to  the  $800  which  she  Is  autborlaed  to  retain 
by  the  Act  of  1861.  So  much  of  the  estate  is  with- 
drawn from  the  general  course  of  administration, 
whether  tbe  widow  elects  to  take  under  tbe  will,  if 
there  t>e'one,  or  prefers  her  statutory  rights  In  the 
distribution  of  the  estate.  Ibid. 

So  held  imder  a  similar  statute,  in  Collier  v. 
Collier,  S  Ohio  St.  880. 375;  Thompson,  Homesteads 
and  Ezcmpttons,  784. 

South  CaruUna. 
A  widow  wtttMMit  nfalldreU  Is  entitled  to  a  home- 
Rtcad  in  her  butfMnd's  property,  la  sddidcu  to 
dower.  Jeffries  v.  Allen,  SB  S.  C.  301. 

Tennessee. 

Under  the  Tennessee  Code  of  1866,  where  a  man 
bad  no  homestead  right  at  thettmeof  hisdeatb,  bis 
widow  can  have  none  In  Us  lands.  Threat  r. 
Moody,  87  Tenn.  148. 

The  Amendment  to  Code,  2114,  confers  a  power 
and  interest  to  the  homestead  upon  the  widow  and 
children.  Sbelton  v.  Hurst,  16  Lea,  47a 

A  woman  who  has  abandoned  her  husband  and  Is 
residing  out  of  the  State  at  bis  death  cannot  claim 
a  domicU  within  tbe  State  so  as  to  Iw  entitled  toa 
horaestead.  Prater  v.  Prater,  87  Tenn.  78L 

Under  the  Act  of  JSn  the  l^A;af  A^^H^f 
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meaniag  of  this  ia  tbat  those  who  inherit  the 
property  sbsU  take  with  it,  nod  as  iDcident  to 
the  inheritaDCe,  the  same  exennption  from  the 
debts  of  the  deceased  head  of  the  family  who 
owned  it  as  he  enjoyed  at  his  death.  This  ex- 
emptioQ  is  from  liability  for  the  debts  of  the 
ancestor,  aod  it  Is  given  to  whoever  may 
be  heirs,  wlUiout  reference  to  whether  they  be 
iiifaots  or  adults;  no  such  condition  is  to  be 
found  .in  the  Constitution,  but,  according  to  its 
plain  language  and  meaning,  the  heirs,  if  the^ 
be  all  adult,  take  the  exemption  with  the  land 
in  the  same  way  that  infant  heirs  do;  and  if 
some  heirs  are  adult  and  some  infant,  the  Con- 
stitution baa  provided  that  the  title  to  the 
homestead  vests  in  the  former  freed  from  lia- 
bility for  the  ancestor's  debts,  just  as  It  does  in 
the  latter.  Legislation  seeking  to  make  infancy 
a  test  among  heirs  of  the  right  to  the  enjoy- 
ment of  the  exemption  is  hostile  to  the  Con- 
stitution in  that  it  adds  a  retjuirement  for  such 
enjoyment  not  to  be  found  m  that  instrument. 
We  are  not  required,  nor  do  we  mean,  to  say 
tbat  the  Constitution  Inhfldts  allchangM  of  Uie 
Statute  of  Descents,  but  in  our  opinioD  the 
purpose  and  effect  of  that  iastmmeat  were  that 


the  exemption  should  follow  the  land  or  other 
property  to  whomsoever  it  might  descend  by 
inheritance,  independent  of  the  consideration 
of  the  age  of  sucli  person  or  persons. 

It  may  be  said-,  however,  that  to  permit  adult 
heirs  to  enjoy  the  benefit  of  the  exemption  is- 
incoDBifltent  with  the  general  idea  or  purpose 
of  a  homestead,  and  that  this  is  more  promi- 
nently  so  when  such  adults  have  not  lived  un- 
der the  home  roof  and  been  a  part  of  the  family 
it  protects.  The  answer  to  this  is  found  in  the 
very  provision  of  the  Constitution  that  the  ex- 
emption shall  accrue  to  the  heirs  of  the  party 
hanng  enjoyed  it.  That  pToperty  which  cred- 
itors  could  not  take  from  the  head  of  the  family 
when  he  was  livinfr,  they  cannot  take  from  his 
heirs  after  bis  death.  This  is  what  the  Con- 
slitution  plainly  said  to  anyone  who  might 
become  a  creditor.  It  required  that  a  person 
should  be  an  heir,  and  nothing  else,  to  success- 
fully claim  the  exemption  against  the  debts  of 
the  ancestor  who,  at  his  death,  was  the  head 
of  a  family  redding  in  this  State;  no  residence 
upon  the  iand  or  abiding  with  the  parent  or 
ancestor  was  made  a  condition  to  such  heirship 
or  consequent  right  of  exemption.   Nor  is  the 


lie  sold  subject  to  the  riffht  of  homestead.  Piatt  v. 
StadKv,ieLea.8n. 

Texaa. 

Under  the  CoDStltutionB  of  1846, 1868  and  1869.  for 
several  city  lots  to  constitute  one  homestead,  they 
must  be  tor  homestead  purposes,  not  as  places  of 
bnsineBB  for  the  bead  of  the  family.  The  Constitu- 
tion of  isnt  extended  the  exemption  to  the  plaoe  of 
businen  of  the  head  of  the  family.  Inge  v.  Coin,  6K 
Tei.  re. 

If  the  owner  of  a  traot  smaller  tban  the  amount 
ezraapted  as  a  homestead  purohases  an  adjaoeat 
tract  to  nil  out  his  homestead,  he  Is  not  required  to 
enolose  or  bnlld  upon  this  seoond  tract,  as  Its  situa- 
tion Is  sufficient  to  ezdte  Inquiry  tbat  would  61a- 
cover  the  intent.  CcotHaitt  v.  Templeton,  86  Tex. 

lac 

The  actual  use  of  a  lot  of  ground  for  tfae  oonven- 
lenoe  of  the  family  has  always  been  regarded  as  the 
most  satisfactory  erldenoe  at  an  tatentlOD  to  make 
It  a  part  of  the  homestead.  Buhl  v.  Kanflnian,  86 
Tex.  723. 

Contiarnlty  of  the  tract  upon  which  A  lived  to  the 
traot  hi  which  be  had  an  undivided  Interest.  In  con- 
n action  with  facts  manifesting  bis  Intention  to 
make  tbe  latter  tract  a  part  of  his  homestead,  was 
safflcient  to  clothe  It  with  tbat  character.  Luhn  t. 
Stone,  86  Tex.  1M. 

In  tbe  designation  of  tbe  homestead  of  a  family, 
Hev.  Stat.,  art.  applies  only  when  the  home- 
stead forms  a  part  of  a  lamer  tract,  or  tracts,  of 
land  than  is  exempted  from  forced  sale.  Badford 
V.  I^on,  66  Tex.  4T1. 

The  Constitution  of  1878  places  only  two  limita- 
tions upon  property  exempt  as  a  place  of  business: 
it  sball  not  exceed  $6,000  la  value,  and  it  shall  he 
used  as  a  place  to  exercise  tbe  oalllng  or  tHislness  of 
tfae  head  of  the  family,  wnils  v.  Horrte,  86  Tex. 
628. 

Const.,  art,  U,  I  GO,  protects  the  homestead  from 
"fOroed  sale  for  the  payment  of  all  debts  except 
,  .  .  f(n- work  and  material  used  1q  constructing  im- 
provements thereon."  Thewife'soonsentmust  pre- 
cede the  purchase  of  tbe  material.  Rev.  Stat.  art. 
3174;  Lyon  v,  Ozee,  86  Tex.  96;  Taylor  v.  Huck.66 
Tex.  288. 

A  man  and  woman  living  together  in  adultery  do 
not  compose  such  a  family  as  tbe  law  recognizes, 
and  are  not  entitled  to  the  benefit  of  a  Homestead 
Law.  Laiiev.FbUlps.aBTfex.m 

6  L  R.  A. 


If  the  bead  of  a  family  owns  a  house  and  occupies 
it  with  bis  family,  although  he  own  no  interest  or 
estate  In  the  land  on  wbicb  It  stands.  It  Is  the  home 
of  the  ftunily,  and  Is  embraced  Inthesplrttand  pur- 
pose of  the  Constitution.  The  same  rule  applies  to 
the  place  of  bushiees.  Cullers  v.  James,  66  Tex.  IM. 

Children  have  no  Interset  in  the  homestead  as 
sucli,  as  ofralnst  the  surviving  parent,  by  virtue  of 
the  homestead  rights  of  their  deceased  parent;  but 
they  take  title  to  such  property  Just  as  tbey  would 
to  other  real  property.  Ashe  v.  Yungst,  86  Tex. 
88L 

Since  a  natural  obligation  rests  upon  the  father 
to  support  lUegltlniate  children,  they,  when  living 
with  him,  constitute  such  a  family  as  may  assert 
homestead  rights.  Lane  v.  Philips,  69  Tex.  240. 

Under  the  law  In  Texas  as  it  existed  In  16B8,  Utle 
to  land  possessed  and  owned  as  a  homestead  vested 
absolutely  io  tbe  widow  of  adeoeased  husband  who 
died  insolvent,  freed  from  all  claims  by  his  heirs  or 
for  his  debts  or  any  community  debts.  This  is  not 
altered  by  partition  between  herself  and  her  hus- 
bands heirs.  Watson  v.  Balney.  6B  Tex,ai9. 

The  surviving  widow  is  liable  to  the  minor  heirs 
of  her  deceased  husband  for  reasonable  rents  of  im- 
proved property  Improperly  set  aside  to  her  as  a 
homestead  by  order  of  the  probate  court,  when  suob 
order  Is  corrected  by  a  direct  proceeding  for  that 
purpose.  Linch  t.  Broad,  70  Tex.  98. 

The  wife  and  minor  children  of  a  man  who  has 
left  the  State  and  desires  that  they  follow  him  re- 
tain the  protection  of  the  homestead  exemption 
upon  the  reeldenoe  while tiiey  remain uponit,  with- 
out r^rard  to  his  wishes.  HoDanneU  v.  Ragsdale, 
71  Tex.  23. 

The  homestead  rights  of  the  wife  are  lost  by  her 
aooompanying  her  husband  when  he  abandons. 
Reeoe  v.  Renfro,  68  Tex.  192. 

Abandonment  of  a  homestead  occupied  as  such 
cannot  be  accompllsbed  by  mere  Intention,  but 
there  must  be  a  dlsoontlnuanoe  of  the  use,  together 
with  the  intention  not  to  use  it  again  as  a  home. 
Archibald  v.  Jacobs,  60  Tex.  218. 

Where  the  use  of  a  lot  in  contro  versy  is  of  a  char- 
acter to  make  It  part  of  a  homestead,  the  Intention 
of  the  occupant  Is  not  a  matter  for  Investigation, 
Little  V.  Baker  (Tex.)  II 8.  W.  Rep.  54B. 

Whether  the  cessation  of  the  homestead  use  Is 
temporary  or  not,  may  be  shown  by  the  acts  of  the 
husband  alone.  Wynne  v.  Hudscnj 
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heirs'  right  of  exemption  from  the  ancestor'a 
debts  depeDdent  upon  a  use  by  them  of  the 
land  as  a  homestead.  Beevm  t.  Bet^,  44  Tex. 
249. 

Whatever  the  interest  of  the  ancestor  was  Id 
the  laad,  H  descends  to  and  vests  in  the  heir, 
whether  it  be  a  term  of  years,  a  fee  simple,  or 
other  estate  extending  beyond  the  life  of  the 
aneeslor.  We  have  found  no  Constitution  or 
other  Homestead  Law  lil£e  ours,  nor  any  de- 
cision which,  in  view  of  the  plain  language  of 
our  instroment,  jofltifies  us  in  departmgfiom 
the  well-known  meaning  of  the  terms  used,' 
and,  by  coostrucUoD,  formulating  what  to  our 
minds  might  be  a  more  reasonable  homestead 
or  exemption  system. 

We  are  aware  the  word  "children,"  in  a 
Texas  Statute  providing  that  a  homestead  shall 
descend  and  be  set  apart  to  the  widow  and 
children,  has  been  construed  to  include  only 
such  children  as  were  minors,  and  not  those 
who  were  adults.  The  word  "children,"  when 
used  irrespective  of  parentage,  may  denote  that 
class  of  persons  under  the  age  of  twenty-one 
years,  as  distinguished  from  adults,  but  its  or- 
dinary meaning,  with  respect  to  parentage,  is 
sons  and  daughters  of  whatever  age  ^e  titles 
Child,  Minority,  Majority,  Abbott,  L.  Diet; 
Bouvler,  L.  Diet.),  and  the  Texas  court  adopt- 
ed tlie  former  meaning  as  more  consistent  with 
the  purposes  of  homestead  legislation,  yet  held 
that  the  estate  vested  in  the  infant  children  not 
merely  during  minority  or  infancy,  or  so  long 
as  they  contiuued  to  occupy  it  as  a  homestead, 
but  in  fee  and  independent  of  a  continuation 
of  its  use  as  a  home.  Reem  T.  Petty,  tupra; 
Horn  V.  Arnold,  63  Tex.  161. 

The  word  "heirs"  does  not  afford  an  oppor- 
tunity fo*the  construction  thus  riven  to  "chil- 
dren  as  between  minors  and  adults. 

III.  It  appears  from  the  record  before  us 
that  at  the  time  the  bill  was  filed  to  enjoin  the 
sale  by  the  sheriff  under  the  execution  issued 


Abeonoe  of  the  family  from  the  home  tor  a  long 
period  of  time  1b  a  fact  to  which  dno  weight  should 
be  given  upon  the  question  of  abandonment.  Ban- 
ders V.  Sheran,  06  Tex.  05B. 

The  intenttoD  to  abandon  a  bomestead  may  be 
shown  by  oiroumstancee.  fbid. 

The  qualified  Intention  not  to  return  If  he  can  sell 
It  and  invest  the  prooeeds  In  a  btnne  that  will  suit 
him  t>etter,  is  not  an  Intention  which,  oonneoted 
with  chanRO  of  domloU,  will  operate  an  abandon- 
ment. Ibid. 

A  wife  removing  her  reeldenoe  from  the  State 
thereby  relinquishes  all  right  of  homestead:  and  the 
'busineea  engaged  in  by  heieelf  or  by  her  husband, 
or  both,  without  the  State,  Is  ImmateHaL  MoBlroy 
V.  McGofBn,  68  Tex.  208. 

Defendant  and  his  wife  agreed  to  separate,  and 
divided  the  land,  bis  porttoo  being  under  cultiva- 
tion, but  having  no  house  on  It.  It  was  held  that 
until  tlie  husband  and  wife  united  In  abandoning 
the  part  she  occupied,  the  husband  could  aoqulrc 
no  other  homestead;  the  homeetead  exemption  still 
attached  to  bis  portion.  Crockett  v.  Templetoa,  B5 
Tex.  184. 

Ttie  mother  or  surviving  father  can,  byatAndun- 
iug  the  homestead,  deprive  the  children  of  their 
right.  Dawson  v.  Holt,  44  Tex.  174;  Morrill  v.  Hop. 
kins,  as  Tex.  688. 

That  this  rule  is  liable  to  abuse  is  not  a  sound  ar- 
gument against  It.   Dawson  v.  Holt,  44  Tex.  ITV. 
fl  L.  R.  A. 


upon  the  judgment  referred  to,  Mrs.  Finegan 
had  instituted  against  the  son  and  grandson  a 
proceeding  for  the  partition  of  the  homestead 
property,  and  thai  a  decree  bad  been  made  on 
February  8, 1887,  appointing  commissicmersio 
divide  the  same  between  berself  and  them,  and 
the  commissioners  reporied  the  lands  (o  be  so 
situated  that  tbey  could  not  be  divid»i  without 
great  prejudice  to  the  owners,  and  recommend- 
ed a  sale,  and  on  the  first  of  March  a  sale  was 
ordered,  and  on  the  1st  day  of  August  in  the 
same  year  the  property  was  sold  to  Mrs.  Fine- 
n  and  the  sale  was  confirmed  in  the  following 
ptember,  and  on  the  4th  day  of  October  tbe 
commissioner  conveyed  the  land  lo  her  by  a 
deed.  The  bill  was  filed  on  the  23d  day  of 
May  in  the  same  year,  and,  as  lo  apparent,  the 
sale  and  proceedings  consequent  upon  it  were 
subsequent  thereto.  The  decree  of  partition, 
that  for  the  sale,  and  tbe  deed,  are  the  only 
parts  of  the  partition  proceeding  before  ns,  yet 
they  give  the  information  indicated  above.  It 
also  appears  that  on  the  26tb  day  of  January, 
1886,  a  few  days  less  than  three  monUis  after 
the  death  of  tbe  intestate,  Mrs.  Finegan  filed  in 
the  County  Court  of  Orange  County  an  electioa 
to  take  a  child's  part  in  lieu  of  dower  "  in  and 
to  all  the  real  and  personal  property  of  which 
she  wa^  dowable,  according  to  the  true  intend- 
ment of  the  law,  as  widow^'  of  tbe  intestate. 

Upon  these  proceedings  two  positions  are 
asserted  by  counsel  for  appellant.  The  first  is 
that,  tbe  widow  having  elected  to  take  a  child's 
part,  her  interest  in  tbe  estate  is  subject  to  the 
execution;  and  tbe  second  is  that,  the  property 
having  been  sold  and  passed  out  of  the  heirs,  it 
has  thereby  become  subject  to  the  lien  of  the 
judgment. 

Tne  answers  to  these  propositions  are  appar- 
ent. To  the  first  it  maybe  well  said  that  ifthe 
widow  bad  no  other  interest  in  tbe  bomest^d 
but  dower,  as  was  held  in  the  FridtRburg  and 
McDovgall  Catet,  supra,  and  her  election  to 


Vermont. 

To  acquire  a  homestead,  premlsea'muat  be  used 
or  kept  for  a  ftunlly  home.  There  must  be  a  pres- 
ent use,  or  a  keeping  for  that  parpose,  with  a  pros- 
en  t  right  to  use  them.  Keyea  v.  Bump,  4  Hew  Bog- 
Bep.  518.  GO  Tt.  SBl. 

A  widow,  by  consenting  that  her  husband's  od- 
mlnlstTBtor  may  sell,  under  ordw  of  court,  prem- 
ises In  which  she  has  a  homeetead  Interest,  does  not 
waive  her  rights  to  the  homestead  fund.  Re  Wch-- 
ceeter'a  Estate,  6  New  Eng.  Bep.  648, 00  Tt.  4Sa 

A  married  woman  who  deserted  her  huabandand 
was  living  apart  from  falm  at  his  decease,  la  not  de- 
prived or  a  homestead  in  his  premises.  Lindsay  v. 
Brewer,  T  New  Eng.  Hep.  46, 60  Tt.  687. 

Where  a  wife  is  divorced  from  her  husband,  and 
the  custody  of  tbe  oblldren  is  decreed  her,  and  they 
move  from  his  premises  and  are  absent  two  yean. 
Itlsanabandonmentof  thehoraeBtead.  Heabmv. 
Sawyer,  8  New  Eng.  Bep.  Ml,  00  Tt.  M, 

TftVMo. 

A  widow  whose  buAand  owed  no  debts  at  his  de- 
cease cannot  olalm  a  contlouanoe  of  thehomestntfl 
which,  in  his  lifetime,  he  had  set  apart  under  Vo. 
Ck>de  1878,  chap.  188.   Barker  v.  JnUdns,  84  To.  8D6i 

ITteonstn. 

Here  temporary  removal  from  a  homeetead,  with 
Intention  to  reoooupy,  cannot  impair  Its  exemption. 
Phillips  V.  Root,  68  Wis.  US. 
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take  a  child's  part  was  a  eurrender  of  her  dower 
claim  witb  ils  superiority  to  the  rights  of  cred- 
itors, tbia  did  not  affect  the  title  of  the  heirs  to 
the  entire  homestead  discharged  of  her  dower 
claim.  Again,  if  she  has  successfully  asserted, 
OS  she  seems  to  have  done  by  her  partition  suit, 
a  claim  to  a  ODe-third  interest  in  tbia  land  as 
against  the  heirs,  or  with  their  consent,  it  is  a 
matter  of  no  concern  to  the  appellant  or  other 
similar  creditors.  They  are  not  injured,  for 
the  same  land,  if  she  had  no  interest  in  it,  would 
go  to  the  heirs  exempt  from  the  indebtedness. 

As  to  the  lien  of  the  judgment,  nothing  is 
required  to  be  said  oUier  than  that  before  the 
judgment  was  rendered  the  title  had  descended 
to  the  heirs  exempt  from  liability  for  the  intes- 
tate's indebtedness,  and  the  judgment  against 
the  administratrix  was  never  a  Hen  upon  it, 
even  should  we  admit  that  a  jud^ent  against 
an  administrator  or  administratnx  is  a  lien  up- 
on any  of  the  lands  of  an  intestate. 

The  decree  making  ike  injunction  perpetual 
in  affrmed,  and  it  wiU  be  ordered  aeeordingly. 


Robert  S.  WILLIAMS.  Appt., 

T. 

STATE  OP  FLORIDA.  • 

(....Fla  ) 

*J.  A  bail-bond  glveD  undOTthe  Act  of 
jMomryUI,  1848  tHoCleU  Dig.  48B,  440).  must 
be  approved  by  the  court.  If  given  whfle  the 

court  rendering  the  Judgment  or  sentence  lain 
BeasiOD. 

2 .  Where  a.  statute  anthorices  a  special 
remedy  against  parties  to  a  bond  or  otber  par- 
tioular  instrument,  an  Instrument  of  the  charac- 
ter BpeoIHed  Is  neoeeeary  to  suolt  remedy. 

8.  A  seal,  OF  a  scrawl  to  wbleh  the  stat- 
ute fflves  the  same  effect,  is  essential 
to  a  bond;  and  an  instrument  to  which  there  is  no 
seal  or  scrnwi  to  not  a  bond,  although  Id  the  body 
thereof  it  1b  recited  that  the  obllgon  or  parties 
thereto  have  set  their  bands  and  seals. 

4>  Theball  irtilchiheAetof  JannaxyB. 
1848*  antbralies  any  person  oonvloted  of 
a  criminal  offense,  and  Bentenced  to  pay  a  fine, 
to  irive,  is  ezpresaly  rnquired  to  be  by  bond;  and 
uoleas  the  Instrumwt  given  thereunder  and  tabeo 
and  approved  by  the  judge  In  open  ooart  has  a 
seal,  It  is  not  in  form  the  instrument  required, 
and  will  not,  when  returned  by  the  proper  of- 
ficer Indorsed  with  a  default,  authorize  the  exe- 
cution which  the  statute  requires  the  clerk  on 
return  of  the^bond  to  Issue  against  the  surety, 
"as  if  there  bad  been  Judgment  at  law  on  such 
Irond." 

6.  That  abailaorety  under  the  Act  of 
January  0,  1848.  had  importuned  the 
court  to  impose  a  fine  on  the  prisoner  in- 
stead of  sentencing  him  to  the  penitontiary,  stat- 
ing he  wanted  the  prisoner  to  worlc  as  'a  tenant 
on  his  plantation,  and  had  assured  the  court  that 
he  would  give  the  bond  required  by  the  statute 
to  secure  the  payment  of  the  flne  if  it  would 
change  the  sentence,  and  In  consequence  of  such 
importunity  and  assurance  the  court  cbansred  the 
sentence,  and  then  the  surety  signed  a  paper  pur- 
porting to  be  a  bond,  and  Informed  the  court  he 
had  given  the  bond  required  by  law,  and  tbere- 

*Head  notes  by  Bahbt,  Ch.  J. 
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upon  the  prisoner  was  released,  and  was  taken 
by  the  surety  to  hie  plantation  and  worked  as  a 
tenant  tUltbe  paper  foil  due,  does  not  estop  the 
surety  from  questioning  the  legality  of  an  exe- 
cution issued  by  the  clerk  upon  the  return  of  the 
paper,  on  the  ground  of  there  being  no  seal  to 
suoh  paper,  it  having  been  taken  and  approved 
in  open  court  by  the  Judge. 

(December  SO,  1886.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Leon  County  in  favor 
of  the  validity  of  a  certain  execution  issued 
against  defendant  as  surety  in  an  alleged  ball 
bond.  Bezersed. 

Statement  by  Raney,  Ch.  J.: 

On  ibe  4th  day  of  August,  1888,  the  clerk 
of  the  Circuit  Court  of  Leon  County  issued  an 
execution  addressed  to  all  and  singular  the  sher- 
iffs of  the  State,  commanding  tbem  that  of  the 
goods,  etc.,  of  Robert  8.  Williams,  they  cause  to 
he  made  "the  sum  of  $300,  which  is  the  amount 
of  a  fine  Imposed  upon  one  Lot  Bryant  in  a 
certain  criminal  proceeding  had  "  in  said  court, 
"for  the  payment  of  which,  within  ninety  days 
from  the  14th  day  of  January,  1888.  the  said 
Williams  became  his  surety,  and;a  default  has 
been  made  in  said  pa^'ment,  and  the  sheriff  has 
returned  said  bond  into  court  indorsed  witb  a 
certificate  of  such  default,  and  filed  the  same, 
and  costs  of  this  writ,"  etc. 

On  the  same  day,  the  dieriff  having  levied 
on  certain  property  of  Williams,  and  mdorsed 
the  levy  on  the  writ,  Williams  made  before  the 
clerk  BQ  affidavit  of  the  illejcality  of  the  writ, 
stating  as  the  grounds  thereof  that  the  instru- 
ment referred  to  in  the  writ  as  a  bond  was  not 
under  seal,  and  that  no  execution  had  issued 
against  Lot  Bryant,  the  principtd  in  the  pre- 
tended bond;  and  filed  a  bond  with  surety,  in 
the  form  usual  in  such  proceedings  as  to  exe- 
cutions, the  same  having  been  approved  by  the 
sheriir. 

It  appears  from  the  transcript  before  us  the 
paper  or  undertaking  executed  by  Lot  Bryant 
and  Williams,  and  upon  which  the  execution 
issued,  is,  io  so  far  as  it  Is  necessary  to  g^ve  the 
same,  with  the  approval  of  the  same,  and  the 
aherilt's  indorsement  th^pon,  and  file-marks, 
in  the  following  words  and  figures: 

State  of  Florida,  County  of  Leon. 

Know  all  men  by  these  presents,  that  we, 
Lot  Bryant  and  Robert  S.  Williams,  are  held 
and  firmly  bound  unto  the  governor  of  the  said 
Stale  of  Florida,  and  his  successors  in  office, 
in  the  just  and  full  sum  of  four  hundred  dol- 
lars. .  .  .  Signed  witb  our  bands,  and  sealed 
with  our  seals,  this  the  fourteenth  day.  of  Jan- 
uary, A.  D.  one  thousand  eight  hundred  and 
eighty-eight. 

The  condition  of  the  above  obUgation  is  such 
that  whereas  the  above  bounden  Lot  Bryant 
has  been  duly  tried  and  convicted,  in  the  Cir- 
cuit Court  in  and  for  the  said  County  of  Leon, 
of  stealing  a  domestic  animal,  to  wit,  a  black 
bull  yearling,  the  property  of  one  Susan 
Mitchell,  and  thereupon  by  said  court  was  sen- 
tenced and  adjudged  to  pay  a  fine  of  $200.  and 
the  costs  of  bis  said  prosecution  for  his  said  of- 
fense; now,  therefore,  if  the  above-bounden 
IMrties,  or  either  of  them,  shall  neU  and  traly 
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pay,  or  cause  to  be  paid,  to  the  sheriff  of  said 
CouQtv  of  LeoD,  the  said  sum  of  $200,  together 
with  the  coBte  of  said  proaeeutioD,  as  taxed  by 
the  clerk  of  aald  circuit  court,  within  ninety 
days  from  the  date  hereof,  then  thisobllffatioa 
to  be  Toid  aud  of  no  effect;  otberwiae  tobeand 
remain  in  fuU  force  and  virtue. 

his 

Lot  X  Bryant. 

mark. 
Bobert  S.  Williams. 

Taken  and  approved  by  me  in  open  court. 

D.  8.  Walker,  Judge. 

Indorsed: 

I,  John  A.  Pearce,  sheriff  of  Leon  Co.,  do 
hereby  certify  the  vrilhin  bondsmen.  Lot  Bry- 
ant and  R.  8.  Williams,  have  failed  to  pay 
-within  ninety  days  the  amount  of  within  bond, 
or  any  part  thereof,  and  have  still  failed  to  pay 
any  part  thereof,  this  18tb  day  of  July,  A.  D. 
1888.  J.  A.  Pearce,  Sheriff. 

Filed  Aug.  3rd,  1888. 
C.  A.  Bryan,  Clerk. 

The  question  of  illegality  having  come  on  for 
trial  at  the  Fall  Term,  1888,  of  the  Circuit 
Court,  the  following  judgment  was  rendered: 

"  In  the  matter  of  the  affidavit  of  R.  B.  Wil- 
liams, that  the  execution  issued  on  the  4th  of 
August,  A.  D.  1888.  against  him,  in  favor  of 
the  State  of  Florida,  in  the  sum  of  two  hun- 
dred dollars,  as  a  surety  on  the  bond  of  Lot 
Bryant,  is  illegal. 

"  This  cause  came  on  to  be  beard  this  day, 
and  the  said  Williams  having  been  heard  by 
himself  in  person,  and  by  his  attorney,  John 
B.  Beard,  and  the  tilate  having  been  heard  by 
its  attorney,  E.  C.  Love,  Esq.,  it  appears  to  the 
court  that  the  said  Williams  importuned  the 
court  to  adjudge  a  fine  against  the  said  Lot 
Bryant  of  two  hundred  dollars,  instead  of  sen- 
tencing him  to  a  term  in  the  penitentiary,  be- 
cauae  the  said  Williams,  as  he  stated,  wanted 
the  said  Birant  to  work  as  a  tenant  on  the 
plantation  of  said  Williams;  that  said  Williams 
assured  the  court  that  if  the  court  would  so 
changeihe  sentence  of  the  said  Bryant,  he,  said 
Williams,  would  give  the  bond  required  bv  the 
statute  securing  the  payment  of  said  fine  of  two 
hundred  dollars;  in  consequence  of  this  im- 
portunity and  assurance  the  court  did  change 
the  sentence  of  said  Bryant  from  a  term  in  the 
penitentiary  to  a  fine  of  two  hundred  dollars; 
that  thereupon  said  Williams  signed  the  paper 
purporting  to  be  a  bond,  which  is  on  file  and 
filetl  with  the  clerk,  and  informed  the  court 
that  he  bad  given  the  tmnd  required  bylaw; 
that  tberenpon  the  prisoner.  Lot  Bryant,  was 
released  and  token  by  said  Williams  to  his 
plantation,  and  worked  na  a  tenant  on  bis 
plantation  till  the  paper  purporting  to  bea  bond 
fell  due,  and  then,  instead  of  paying  it,  he 
made  the  affidavit  filed  in  this  case.  Under 
this  state  of  facts,  it  is  considered  by  the  court 
that  said  Williams  is  estopped  from  saying 
that  he  did  not  give  the  bond  required  by  the 
Btate,  and  that  said  execution  was  not  legally 
issued." 

From  this  judgment  Williams  has  aj^aled. 

Mr.  John  S.  Beard  for  appellant. 

Mr.  W.  B.  Jjmmme,  Atty-Gen.,  for  the 
State. 
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Raney,  Oh.  J.,  delivered  the  opinioD  of  the 

court: 

The  Act  of  JanuHiy  6,  1848  (McCleL  Dig. 
439,  440),  provides  that  any  person  convicted 
of  ft  criminal  offense,  and  sentenced  to  pay  • 
fine,  shall  have  the  right,  on  being  talcen  mto 
custody  by  the  proper  officer  of  the  court,  or 
prior  to  such  arrest,  to  give  bail  or  security  for 
the  paymentof  such  fine  and  the  costs  of  prose- 
cution adjudged  against  him.    Such  tmil  or 
security  shali  be  by  bond,   conditioned  as 
above,  and  be  executed  by  che  defendant  and 
one  or  more  good  and  responsible  persons,  to 
be  approved  by  the  court  rendering  the  judg- 
ment, if  in  session  at  che  time,  or  by  the  sheruf 
or  other  officer  charged  with  the  execution  of 
the  judgment.   It  is  to  be  payable  to  the  tcov- 
emor  in  ninety  days  from  its  date,  and,  if  not 
paid  by  the  expiration  of  this  time,  the  sheriff 
or  other  officer  shall  indorse  thereon  that  de- 
fault has  been  made,  and  sign  tfae  indorsement, 
and  file  the  bond  with  the  derk  of  the  court  in 
which  the  judgment  was  rendered,  and  the 
clerk  shall  forthwith  issue  execution  for  the 
amount  of  such  fine  and  costs  against  such 
"security  or  l>ail,"  as  if  there  had  been  judg- 
mental law  on  such  bond;  and  the  same  pro- 
ceedings shall  be  bad  thereon  as  in  cases  of 
other  executions,  and  the  person  convicted 
shall  be  liable  to  be  proceeded  against  as  if  no 
such  bond  bad  been  given,  until  the  same  shall 
be  fully  paid  and  satisfied. 

It  is  evident,  from  the  above  terms  of  the 
statute,  that  no  execution  is  to  be  issued  under 
it  against  the  person  convicted  or  [»incipal  In 
the  Dond  on  the  return  of  It  by  the  sheriff  after 
default,  but  only  against  the  surety  or  bail; 
and  for  this  reason,  probably,  the  second 
ground  of  illegality  slated  in  thi>  affidaHt  has 
been  practically  abandoned  before  Vais  court. 
Southern  Exp.  Go.  v.  Van  Meter,  17  Fla.  783. 

The  argument  of  appellant  in  support  of  his 
first  ground  is  that,  in  the  absence  of  a  bond, 
there  was  no  basis  for  the  sumnuuy  process  of 
execution  contemplated  by  the  Statute. 

It  is  certain  that  the  instrument  executed  by 
Bryant  and  Williams  is  not  a  bond. 

In  the  case  of  United  8taie$v.  Linn,  40  U.  S. 
15  Pet.  290  [10  L.  ed.  742],  where,  as  here, 
the  instrument  had  no  seal,  the  supreme  court 
held  that  it  was  not  a  bond,  and  that,  u  the 
Act  of  Congress  directed  the  security  of  the 
officer,  a  receiver  of  public  moneys,  to  be  taken 
by  bond,  it  was  not  in  form  the  instrument  re- 
quired by  the  Act,  though  binding  as  a  simple 
contract  at  common  law.  An  "  obligation  " 
or  "  bond,"  says  Blackstone's  Commentaries 
(book  3,  p.  340),  is  a  deed  whereby  (he  obligor 
obliges  himself,  his  heirs,  executors  or  admin- 
istrators, to  pay  a  certain  sum  of  money  at  a 
day  appointed.  A  "  deed,"  says  the  same  au- 
thority, is  a  writing  seated  and  delivered  by  tfae 
parties.    Id.  285. 

Although  in  the  body  of  a  writing  it  is  said 
that  the  parties  have  set  their  hands  and  seals, 
it  is  not  a  bond  unless  it  has  been  actually 
sealed  and  delivered.  Taylor  v.  Olaaer,  SSeig. 
&  R  602;  DemingY.  BuUitt.  IBlackf.  34L 

Our  Statute  has  given  a  scrawl  the  effect  of  a 
seal  67,  p.  8S3,  McClel.  Dig.);  but  this  in- 
strument has  nothing  purpiating  to  be  eitto  a 
scrawl  or  a  common<law  seal,  or  anything  in- 
tended  for  either.  _  . 
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As.  tben,  it  is  not  abood,  it  is  not  theinstm- ' 
mfot  contemplated  by  the  Statute,  and,  not  be- 
ing Bucb.  it,  according  to  the  authorities,  did 
not  authorize,  and  will  not  sustain,  the  sum- 
mary remedy  provided  by  the  Act  in  case  of  a 
default  to  enforce  the  payment  of  a.bond  taken 
and  duly  returned  under  it. 

In  Skinner  V.  McCarty,  3  Port.  (Ala.)  19,  up- 
on  a  certiorari  to  a  judgment  rendered  by  a 
justice  of  the  peace,  there  was  a  trial  in  the 
county  court,  and  verdict  agaiust  Skinner,  the 
plainuif  in  certiorari,  and  judgment  was  ren- 
dered under  the  Statute  also  against  his  sure- 
ties on  the  instrument  taken  to  bring  up  such 
proceedings;  it  having  all  the  requisites  of  a 
certiorari  bond,  except  seals  to  the  signatures 
of  the  obligors.  Tbe  Statute  gave  to  the  iwnd 
required  in  such  proceedings  the  force  and  ef- 
fect of  a  judgment  against  all  tbe  obligors,  and 
authorized  execution  to  be  issued  against  them. 
It  was  held  bv  the  supreme  court  of  that  Slate 
that  the  sealing  is  a  distinct  and  substantive 
requisite  to  constitute  a  perfect  bond,  and  that 
without  it  the  instrument  was  not  binding  on 
the  parties  as  a  bond,  and  the  judgment  of  the 
coantj  court  was  reversed,  and  a  judgment 
imdered  simply  against  Skinner,  the  original 
defendant. 

In  Hotoard  v.  Broten,  31  Me.  885,  where  the 
Statute  required  that  a  poor-debtor's  bond 
should  be  executed  by  the  aebtor  as  well  as  the 
sureties,  it  was  held  tbat  a  bond  not  executed 
by  the  debtor  was  not  goodasastatutory  bond, 
though  valid  and  enforceable  as  a  common- 
law  bond. 

Id  t.  Montgomery,  74  Ala.  236,  where 
the  decree  appealed  from  was  afSrraed,  tbe 
ap[>eal  bond  was  by  its  terms  payable  to  the 
register  instead  of  the  appellee,  and  it  was  held 
that  no  judgment  could  be  rendered  on  the  ap- 
peal against  tbe  sureties.  '^Beiug  made  ex- 
pressly payable  to  the  register,"  says  the  opin- 
ion, "it  is  not  a  statutory  bond;  and  heoce,  if 
there  be  any  recourse  against  tbe  sureties,  it 
must  be  sought  in  an  action  on  tbe  bond."  P. 
383;  TarrerM.  Nance,  5  Ala.  713. 

The  foUowin|^  authorities  sustain  and  illus- 
trate the  principle  upon  which  we  rely,  that 
under  statutes  of  the  kind  under  consideration 
there  must  be  a  statutory  Instrument  to  support 
the  special  remedy  tbey  authorize.  Moody  v. 
Boe,  82  Fla.  )K)0;  SewnU  v.  FranHin,  3  Pori. 
<Ala.)  498;  Broien  v.  Leeiiu,  6  Port.  (Ala.)  414; 
Curry  v.  Barclay,  8  Ala.  484;  Butler  v. 
(yBrien,  6  Ala.  316;  IState  v.  Montgomery, 
mpra;  Miller  v.  Vavghan,  78  Ala.  828;  EarU 
V.  Dobaon,  1  Jones  (N.  C.)  515;  Bichardaon  v. 
Bartley,  ft  B.  Mod.  828;  iWon  t.  Southern,  7 
B.  Hon.  289;  The  Juttieetv.  Smith,  2  J.  J. 
Marsh.  473;  Morse  v.  Hodtdon,  6  Mass.  S14; 
Winthrop  V.  Dockendorff,  8  Me.  156;  PeoM  v. 
Norton,  6  Me.  339;  Branch  v.  Branch,  6  Fla. 
814;  Unit&l  States  v.  Linn,  40  U.  S.  15  Pel. 
390  [10  L.  ed.  743]. 

The  record  shows  that  the  bond  was  "  taken 
and  approved  in  open  court."  by  the  circuit 
judge,by  whom  alone  itcoiUd  have  been  taken 
and  approved  while  the  court  was  in  session. 
Tbisapproval  was  error,  and  though,  of  course, 
it  would  not  have  l)eengtvenhad  tbeabsencL'of 
the  seal  been  noticed  by  the  judge,  still  it  gave 
DO  validity  to  the  paper  as  a  bond.  The  Statute 
authorizes  an  execution  to  be  issued  by  tbe 
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clerk  upon  doe  return  of  the  bond,  and,  when 
there  is  no  bond,  the  writ  cannot  be  isstiBd  "as 
it  there  had  been  a  judmnent  at  law  on  said 
bond."  The  existence  ot  a  bond  is  indispen- 
sable to  the  power  of  the  clerk  in  the  premises, 
and  the  approval  or  acceptance  of  any  other 
kind  of  an  instrument  will  not  create  the 
power. 

As  the  Statute  does  not  authorize  tbe  dis- 
charge of  the  prisoner  pending  the  term  of  the 
court,  until  the  bond  has  been  approved  by  the 
judge,  a  bond  cannot  be  said  to  be  given  under 
It,  pending  a  term,  until  it  has  been  so  ap- 
proved. The  fact  that  Williams  informed  the 
judge  that  he  had^ven  the  bond  required  by 
law  does  not,  considering  the  patent  character 
of  the  defect  and  the  approval  of  the  instru- 
ment by  the  judge,  show  that  the  omission  of 
tbe  seal  was  intentional  or  fraudulent,  or  that 
Williams  did  not  intend  to  give  a  bpnd  when 
he  made  the  proposition  for  a  change  of  tbe 
sentence  detailed  in  the  judgment,  even  assum- 
ing that  the  Fraud  would  estop  Williams  from 
taking  advantage  of  the  absence  of  a  seal, — a 
point  upon  which  we  intimate  no  opinion. 
The  employment  of  Bryant  as  a  tenant  on 
Williams'  plantation  is  a  matter  solely  between 
those  parties,  and  one  with  which  the  State  had 
DO  connection,  and  it  is  not  shown  to  hare  in- 
fluenced the  approval  of  the  bond. 

The  conduct  of  Williams  set  outin  the  judg- 
ment appealed  from  did  not  supplv  the  place 
of  a  bond,  and  does  not  estop  Williams  from 
resistiug  a  proceeding  for  which  in  taw  there 
was  no  authority.  His  conduct  is  not  before 
us  in  any  other  aspect. 

The  eatf  wtU  be  remanded  to  the  Cireuit  Oouri, 
with  diraUona  to  tet  a*ide  the  axeutiim  aa  ille- 
gal. 


EL 


EduardoH.  GATO 

V. 

MODELO  CIGAR  MANUFACTUR- 
im  CO. 


.na.. 


) 


*1.  A  general  deunrrer  toabiUasforwant 
of  equity  wlU  t>e  overruled  If  tberelsany  equita- 
ble ground  of  relief  stated  In  tiie  bill,  even  if 

*Uead  notes  by  UiTomcLL,  J*. 


NOTK.— Trade-name  and  tradt-mark. 

A  name  nottMlnga  name  of  a  private  estate,  but 
that  of  a  large  boundary  oflandcontaialnganum- 

bcr  of  private  estates,  canoot  be  appropriated  as  a 
trade-mark  by  the  owner  of  one  of  the  estates  to  the 
exciualOD  of  tbe  othen  (Laugtamao  v.  PlperlPa.)  6  L. 
K.  A.  5MH;  so  a  mere  geojitapfaieal  name  cannot  be 
appropriated:  nor  can  a  word,  mark  or  device 
which  denotes  merely  tbe  nature,  kind  or  quali^ 
of  the  article  (Ibid);  but  anyone  may  affix  tofhe 
product  of  his  own  manufacture  any  symbol  or 
device  not  previously  appropriated.  IMd. 

A  trade-name,  though  not  strictlr  a  trade-mark, 
is  property  and  as  such  wit)  be  protected,  ibfd. 

Violation  of  trade-mark  of  goods  intended  for 
transportation  to  a  foreign  country.  See  United 
States  V.  Koch  (Ho.)  S  L.  B.  A.  180. 

Protection  of  the  use  of  a  label  showing  tbe  goods 
had  been  made  in  clean,  healthy  shops  by  flrst-olaas 
workmen.  Bee  Carsons  v.  Ury  (Mo.)  6  L.  K.  A.  614, 
with  note  referring  to  all  prior  dedsions. 
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there  are  ttnj  number  of  ffrounda  of  apeotal  de- 
murrer. 

B.  Every  manwfttctwer  has  the  uncines- 
timubbto  rl^bt  to  distliigiiiah  the  goodm 

that  he  manufactures  aod  Bella  by  a  peculiar  lal>el, 
symbol  or  trade-mark,  and  no  other  person  hag 
a  right  to  adopt  hla  label  or  trade-mark,  or  one  eo 
Uke  hla  aa  to  lead  the  pubUo  to  suppose  the  ai-Ude 
to  which  It  is  affixed  is  the  manufacturer's. 

8<  A  man  may  aequlre  the  rl|;ht  of  a. 
tmilo  mar  It  in  his  own  name  or  the 
name  of  any  person,  but  he  cannot  aoqulre 
the  rl^t  of  a  tradfr^nark  in  the  use  of  his  own 
name  to  the  ezolusion  of  the  right  of  another 
person  by  the  same  name,  and  whose  place  of 
busIciesB  Is  in  the  same  place. 

4.  When  a  man  mannlhetures  his  gooda 
at  a  paarticialaF  place*  he  may  use  the  name 
of  that  place.  In  combination  with  otho-  words, 
as  a  trade-mark  to  dlstlnff ulah  the  origrln  or  own- 
ership of  hla  goods,  and  no  other  person  wlil  t>e 
permitted  to  use  thenameof  the  same  place  upon 
goods  manufactured  by  him  at  another  and  dif- 
ferent place. 

6>  A  party  whose  trade-mark  has  been 
violated  is  entitled  to  recover  all  profits  real- 
ized by  the  wrong-doer  from  sales  of  the  spurious 
artlcleB,  and  also  all  damages  resulting  from  such 
violation. 

iJanuaiT  T,  18B0.) 

CROSS-appeals  from  a  decree  of  the  Circuit 
Court  for  Duval  County  eujoiniDg  defend- 
ant from  infrioAiDK'  plaiDtiiTs  trade-marks,  de- 
fendant appealing  from  so  much  of  the  decree 
as  granted  the  injunction,  and  plaintiff  appeal- 
ing from  BO  much  of  the  decree  as  disallowed 
his  claim  to  damages.  Affirtnedon.  d^endanf* 
appeal;  reterted  on  piainUff"*  appeal. 

Statement  \xy  Hitehell,  J.: 

This  case  comes  here  upon  appeal  and  cross- 
appeal  from  the  Circuit  Court  of  DuTid  County. 

The  bill  was  filed  August  Q,  188S.  and  al- 
leges, among  other  things; 

That  the  complainant  engaged  in  and  com- 
menced the  manufacture  ana  selling  of  cigars 
at  Key  West,  Fla.,  in  1875.  That  complainant 
used  exclusively  Havana  tobacco  at  his  factory, 
and  that  be  established  among  purchasers, 
dealers,  etc.,  a  high  reputation  for  his  cigars, 
and  that  his  cigars  still  mtdntain  said  bitrh  rep- 
utation. That  the  climate  at  Key  West  is 
more  favorable  to  the  manufacture  of  Havana 
cigars  than  points  north  of  that  place.  That  to 
identify  bis  cigars  among  consumers,  etc., 
years  ago  complainant  adopted  and  used,  and 
still  uses  upon  the  boxes  in  which  his  cigars 
are  packed,  certain  marks,  names,  labels  and 
pictures,  by  which  his  cigars  became  known  to 
the  trade  and  puhlic.  That  the  quality,  eta , 
of  his  cigars,  in  the  estimation  of  consumers, 
etc.,  depend  upon  the  locality  of  manufac- 
ture, as  well  as  the  quality  of  tobacco  used  in 
making. 

That  the  complainant  caused  to  be  stamped 
or  branded  on  bis  cigar-boxes  the  words  "Key 
West,"  and  the  words  "  Key  West"  printed 
upon  the  labels,  pictures  and  paper,  both  upon 
the  inside  and  outside  of  such  boxas,and  caused 
to  be  stamped  or  branded  upon  such  boxes, 
and  printed  upon  the  labels,  pictures  and  paper, 
complainant's  name,  "E.  H.  Gato"  or  "Edu- 
ardo  H.  Galo." 
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That  by  'reason  of  havlnjr  die  words  "Key 
West,"  and  complainant's  name,  "£.  H.  Gato 

and  "EduardoH.  Gato."  uponsuch labels,  etc., 
and  upon  said  boxes,  his  cigars  became  readily 
known  among  dealers,  etc.  That  in  addition 
to  the  words,  pictures,  etc. ,  upon  complainant's 
cu^r  boxes,  complainant,  upon  certain  brands 
of  his  cigars,  in  the  manufactare  of  which  he 
has  made  a  specialty,  and  on  Uie  labels  and 
pictures  thereon,  has  caused  to  be  branded 
and  printed  the  word  "  Bouquet,"  both  sepa- 
rate from,  and  in  connection  with,  the  words 
"E.  H.  Gato,"  "Eduardo  H.  Gato,"  and  ''Key 
West,"  and  that  the  cigars  put  up,  etc.,  as 
aforesaid,  have  been  for  many  years  and  are 
now  known  to  the  trade,  etc..  as  "Qato's  Bou- 
quet Cigars  of  Key  West,"  "Gato's  Key  West 
Cigars,  and  "Cij^re  Bouquet  de  E.  H.  Gato, 
Key  West."  That  on  certain  other  cigars  man- 
ufactured by  complainant  he  has  caused  to  be 
branded  and  printed  on  the  labels,  etc.,  of  tbe 
boxes,  the  words  "La  Estrella,"  both  separate 
and  Id  connection  with  the  words  "K(^  West," 
"£.  H.  Gato,"  and  "Eduardo  H.  Gato,"  and 
that  this  brand  of  cigars  has  become  widely 
known  to  the  market,  etc.,  as  "Gato's  Estrella 
Cigars  of  Key  West,"  or  as  "  Gato's  Key  West 
Estrella  Cigars,"  and  that  both  the  Bouquet 
and  Estrella  brands  of  cigars  made  by  com- 
plainant at  his  said  factory  have  become  favor- 
ites in  tbe  market  among  buyers,  etc.,  and  are 
known  as  cigars  of  veiy  superior  quality,  and 
that  said  cigars  are  made  of  the  best  Havana 
tobacco,  etc. 

That  complainant  made  use  of  tbe  distinctive 
words  "Bouquet."  "La  Estrella,"  and  the  words 
"Key  West"  and  "E.  H.  Gato"  and  "Eduardo 
H.  Gato,"  upon  tbe  boxes  of  his  cigars  and 
labels,  etc.,  as  trade-marks,  and  to  distinguish 
his  cigars  in  tbe  market,  etc.,  from  cigars  mode 
and  put  upon  the  market  by  other  manufactur- 
ers, long  before  the  defendants  made  use  of  the 
said  distinctive  words  upon  boxes  of  cigars, 
labeled  and  printed  thereon  as  hereinafter 
stated  and  complained  of. 

That  the  defendants,  or  one  or  more  of  them, 
about  the  year  1883,  commenced  to  manufac- 
ture cigars  at  Jacksonville,  Fla., under  tbe  name 
and  style  of  tbe  firm  of  "El  Modelo  Cigar 
Manufacturing  Co."  or  "Company,"  and  that 
they  from  that  time  have  and  arc  still  manu- 
facturing cigars  on  an  extensive  scale.  That 
defendants  use  seed  tobacco  in  their  business, 
and  make  their  cigars  of  seed  tobacco,  at  their 
factory,  which  is  a  much  inferior  quality'  of 
tobacco  to  the  Havana  tobacco,  in  the  estima- 
tion of  dealers,  etc.,  and  is  in  point  of  fact  a 
greatly  inferior  tobacco  to  the  Havana  tobacco, 
and  well  known  to  all  manufacturers,  etc. 

That  the  defendants,  well  knowing  the  su- 
perior qualities  of  complainant's  cigars,  and 
the  large  and  extensive  trade  therein  and  sales 
thereof  which  complainant  has  built  up  and 
established  in  the  markets  of  tbe  country,  and 
among  consumers,  etc..  by  his  skill,  etc.,  by 
making  his  cigars  at  Key  West,  where  they 
were  represented  to  be  made,  and  of  Havana 
tobacco,  as  they  were  likewise  represented  to 
be  made,  and  that  complainanthad  thereby  ac- 
quired and  secured  a  profitable  business  in  the 
making  and  selling  of  his  cigars,  and  confed- 
erating and  contriving  to  injure  complainant 
in  his  business,  etc.,  in  the  year  1888.  com- 
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menced,  by  the  use  of  divers  and  sundry  con- 
trivaoces,  labels,  pictures,  names  and  words 
{dentical  with  or  similar  to  the  aforesaid  labels, 
etc.,  lued  and  employed  by  complainant,  in 
micb  manner  and  wilb  such  combination  upon 
some  of  tbe  boxes  of  cigars  made  by  them,  to 
deceive  and  palm  off  upon  and  sell  to  pur- 
cbasers,  etc.,  tbe  inferior  cigars  of  the  defend- 
ants' manufacture,  as  and  for  the  cigars  manu- 
factured by  complainant  at  Key  West.  That 
defendants  ever  since  about  the  year  1888  have 
deceived,  palmed  off  and  sold  continuously  to 
sucb  lradei-8,  etc.,  ihe  product  of  their  factory, 
at  JackBonville,  as  and  for  the  cigars  made  by 
complainant  at  his  factory  at  Key  West,  to  the 
great  damage  and  injury  of  complainant. 

That  the  defendants'  brand  and  stamp  upon 
the  boxes  containing  their  cigars  manufactured 
at  Jacksonville,  and  print  upon  tbe  labels,  pic- 
tures and  paper  upon  said  boxes,  tbe  words 
"Key  Weat"  and  "G.  H.  Gato,"  m  conspicu- 
ous places  upon  said  boxes,  and  in  form  and 
size  of  letters  identical  with  or  similar  to  the 
form  and  size  of  tetters  employed  and  used  by 
complainant  upon  bis  boxes  of  cigars  and  la- 
bels and  pictures  thereon,  and  that  the  defend- 
ants' stamp,  brand  and  print  upon  tbe  boxes  of 
tbeir  ci^mrs,  pictures  and  labels  thereon,  tbe 
words  "G.  H.  GJato"  and  "Key  West,"  both 
separately  and  in  combination  with  each  otlier, 
and  in  such  manner,  form,  style  and  fteneral 
appearance  to  tbe  eye  as  to  readily  deceive 
traders,  purchasers  and  consumers,  and  by 
such  means  do  cause  them  to  take,  purchase, 
sell  and  consume  the  cigars  of  defendants  as 
and  for  tbe  cigars  of  complainant,  and  with 
tbe  intent  and  design  so  to  do.  liiat  tbe  de- 
fendants used  and  employed  upon  their  boxes 
of  cigars  tbe  letter^  and  words  "G.  H.  Gato" 
prior  to  tbe  time  when  the  person  known  by 
that  name  became  a  member  of  said  firm,  and 
the  defendants  so  stamped  and  printed  upon 
the  boxes  of  cigars,  and  upon  the  labels  and 
pictures  thereon,  the  said  initial  letter  "G,"  as 
to  make  it  appear  to  the  eye.  and  cause  it  to  be 
readily  read  and  taken  by  dealers,  etc.,  for  tbe 
letter  "E,"  tbe  initial  letter  of  complainant's 
name;  and  tbe  defendants  have  offered  and 
sold,  and  continue  to  offer  and  sell,  their  siiid 
ci^rs,  stamped,  branded  and  printed  as  afore- 
said, as  and  for  Gato's  Key  West  cigars,  at  a 
price  much  less  than  complainant  has  sold  or 
can  sell  bis  cigars  withoutloss,  and  thereby  have 
deprived,  and  do  continue  to  deprive,  com- 

Elainant  of  his  reasonable  and  lawful  profits  in 
is  said  business. 

That  the  defendants  have  also  used  and  em- 
ployed, for  two  years  and  upwards,  and  do 
now  use  and  employ,  brand  and  print  upon 
their  boxes  of  cigars,  made  by  them  at  their 
factory  at  Jacksonville,  tbe  words  "Bouquet" 
and  "La  EsteUa,"  both  separately  and  in  com- 
bination with  the  words  *'G.  H.  Gato"  and 
"Key  (West,"  so  as  to  appear  like  and  resemble 
the  same  words  upon  ibe  boxes  of  complain- 
ant's cigars,  and  bv  such  means,  and  by  repre- 
senting and  advertising  in  newspapers,  and  by 
their  agents  and  otherwise,  whicb  defendants 
have  douc,  and  now  do,  tbe  said  cirarsas  "Ga- 
te's Key  West  Cigars."  and  as  "Gato's  Bou- 

2uet  Cigars,"  and  as  Gato's  Estella  Cigars  of 
Ley  West,"  do,  and  for  a  long  time,  to  wit, 
for  two  years  and  upwards,  have,  palmed  off 
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and  sold  to  tbe  trade,  and  to  dealers,  and  their 
agents  and  purchasers  from  defendants  have 
palmed  off,  and  sold  to  the  trade,  etc.,  defend- 
ants' said  cigars  in  large  quantities,  as  and  for 
the  complainant's  "Bouquet"  and  "Estrella"  ci- 
gars, and  "Gato's  Key  West"  cigars,  and  that 
by  the  fraudulent  practices  and  means  before 
stated  defendants  have  made  and  realized  large 
profits  which  Justly  belong  to  complainant. 

Tbe  prayer  of  the  bill  is  for  discovery,  and 
accounting  of  profits,  injunction,  damages  and 
general  relief. 

Decree  pro  confeaso  was  entered  for  want  of 
answer,  etc. 

After  decree  pro  eonfmo  was  entered,  tbe 
bill  was  demurred  to:  (1)  That  the  bill  con- 
tains no  matter  of  equity  whereon  this  court 
can  ground  any  decree,  or  give  complainant 
any  relief,  as  ^inst  these  defendants.  (3)  That 
the  bill,  in  addition  to  asking  for  an  injunction, 
un  account  of  profits,  etc,  demands  damages 
of  tbe  defendants. 

The  demurrer  was  overruled  as  to  the  first 
ground,  but  sustained  as  to  the  second  ground. 

On  November  18,  1886,  the  defendants  an- 
swered. The  answer  admits  thot  complainant 
is  and  has  been  engaged  in  manufacturing  ci- 
gars at  Key  West,  and  that  they  have  been  and 
are  manufacturing  cigars  at  Jacksonville  under 
the  firm  name  of  "£l  Modelo  Cigar  Hanufac- 
turine  Co.;"talso  that  th^  sell  a  brand  of  ci- 
gars Known  as  their  "Bwiquet  Clears,"  yet 
Uiey  offer  them  in  boxes  so  labeled  and  brand- 
ed as  not  only  not  to  be  easily  mistaken  for 
complainant's  cigars  "Bouquet,"  but  entirely 
dissimilar;  and  defeudants  further  aver  that, 
as  far  as  the  words  "Key  West"  are  concerned, 
they  make  use  of  said  words  indifferently  on 
all  the  boxes  of  cigars  they  sell. 

All  the  other  material  allegations  of  the  bill 
are  denied  by  defendants,  except  as  to  com- 
plainant's  "Estrella"  brand  and  defendant's 
"Estella"  brand. 

On  the  28tb  day  of  October,  1W86,  defendants 
entered  a  motion  to  strike  off  complainant's 
motion  for  iolunction,  "on  tbe  ground  that  be- 
fore said  motion  was  filed  these  defendants  had 
interposed  a  demurrer  to  the  bill  for  want  of 
equity,  which  had  been  argued  and  was  being 
held  under  advisemeot  by  ihe  said  court,  and 
had  not  l)een  disposed  of.  and  upon  which  the 
said  court  has  not  yet  delivered  a  dedsioo." 

On  the  16tb  day  of  November,  1886,  com- 
plainant moved  for  injunction  upon  motion  be- 
fore then  filed. 

On  the  14th  day  of  December,  1886,  com- 
plainant filed  his  replication  to  tbe  answer. 

In  support  of  the  motion  for  injunction,  affi- 
davits were  filed  by  complainant,  and  counter- 
affidavits  by  defendants. 

On  the  10th  day  of  January,  1887,  the  court 
granted  a  writ  of  Injunction,  and  from  the  or- 
der of  tbe  court  granting  the  injunction  the  de- 
fendants appealed,  and  by  order  of  the  court 
the  appeal  Is  to  operate  as  a  mpertedeaa;  and 
on  the  same  day  tbe  complaioant  took  bis  cross- 
appeal  from  the  order  of  the  court  sustaining 
defendants'  demurrer  to  that  part  of  the  bill 
that  claims  damages  of  and  from  defendants  in 
excess  of  profits  realized. 

The  errors  assigned  by  appellant  are:  (1) 
The  overruling  of  the  appellant's  demurrer  to 
the  bill  of  complaint  of  the  8aid«ipellee,so>far 
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as  the  court  overruled  the  same.  (3)  In  the  de- 
cree made  on  the  10th  day  of  Jaouatr,  1887.  in 
which  itwaeordned  that  a  temporary  id  junction 
issne,  as  prayed  for  in  said  bill  of  complaint. 

The  eiTorB  assigned  upon  cross-appeal  by 
complainant  are:  "Cornea  now  Eduardo  H. 
Gato,  who  prosecutes  a  cross-appeal  in  the 
above-entitled  cause,  and  petitions  the  said  su- 

{>reme  court  to  reverse  so  much  of  the  inter- 
ocutory  decree  of  the  circuit  court  entered 
on  the  demurrer  to  the  bill  as  declares  he,  as 
complainant,  cannot  recover  any  damages  in 
the  cause  beyond  profits  received  by  defendants 
by  the  infringement  of  bis  trade-mark,"  etc.; 
"and,  as  ground  of  such  appeal,  says  the  said 
circuit  court  erred  in  so  ruling." 

Mema.  O.  B.  Patterson  and  H.  Bisbee, 

for  complalDant: 
In  such  a  case  as  this  the  essence  of  wrong  is 

the  selling  of  the  goods  of  one  manufacturer 
or  vendor  as  and  for  the  goods  of  another. 

Delaware  tt  H.  Canal  Go.  v.  Clark,  80  U.  8. 
18  WaU.  828  (20  L.  ed.  684). 

To  represent  that  goods  are  manufactured  at 
a  particulw  place  by  a  person  whose  manufac- 
ture had  acquired  a  great  reputation,  when  in 
fact  by  a  dinerent  person  at  a  different  place, 
is  a  fraud  upon  the  public  which  no  court  of 
equity  will  countenance. 

Manhattan  M.  Co.  v.  Wood,  108  U.  S.  318 
(37  L.  ed.  706);  McLean  y.  Fleming,  96  U.  S. 
346  (34  L.  ed.  838j. 

Where  one  peraon  manufactures  his  goods  at 
a  particular  place  and  uses  the  name  of  Uiat 
place,  either  alone  or  in  combination  with 
other  words,  as  a  trade-mark  to  distinguish  the 
orifdn  or  ownership  of  bis  goods,  no  other  per- 
son will  be  permitted  to  use  the  name  of  the 
same  place  upon  goods  manufactured  by  him 
at  another  and  different  place. 

See  Detaieare  <6  S.  Canal  Co.  r.  Otark,  80 
U.  S.  13  Wall.  835  (20  L.  ed.  984);  GUnnAB. 
Mfg.  Co.  V.  Hall,  61  N.  Y.  326.  380,  19  Am. 
Rep.  278:  Nevman  v.  Alzord,  51  N.  Y.  189, 10 
Am.  Rep.  588;  Congrett  A  E.  Spring  Co.  v. 
High  Rock  G.  Spring  Co.  45  N.  Y.  291;  flfciwyer 
V.  Horn,  1  Fed.  Rep.  24. 

One  person  will  not  be  permitted,  though  his 
name  be  the  same  as  that  of  another  person  or 
manufacturer,  to  represent  bis  goods  as  and  for 
the  goods  of  another. 

Oilman  v.  Uunneicdl,  laaUass.  189,  88  Am. 
Rep.  387. 

A  family  name  will  be  protected  if  another 
use  it  in  sucQ  a  wav  as  to  mislead  purchasers. 
MarthaU  v.  PinkJuan,  53  Wis.  672,  38  Am. 

u.  F.  Tayler  &  Co.,  on  hairpioB,  using  the 
firm  name  as  a  trademark,  may  enloln  L.  B.Tay- 
lor &,  Co.,  from  using  the  latter  s  name  upon 
hair  pi  us. 

mmamt  V.  Brook*.  50  Conn.  278,  47  Am. 
Rep.  642;  Shaver  v.  Shaver,  54  Iowa,  208.  See 
McUan  v.  Fleming,  96  U.  S.  245(34  L.  ed.  838). 

The  followinK  words  have  been  protected  as 
trade-marks,  to'  wit:  "Insurance  OU"  {Intur- 
anee  Oil  l\ink  Go.  v.  Seott,  88  La.  Ann.  946,  89 
Am.  Rep.  286);  "Pride"  as  a  trade-mark  for 
cigars  {Hier  v.  Abrahams,  82  N.  Y.  519,  37 
Am.  Rep.  589);  "La  Favorite"  as  applied  to  a 
stamp  on  flour  barrels  {Holt  v.  Memndez,  28 
Fed.  Rep.  869);  "St.  Louis  Lager  Beer  (AnAeu- 
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ter-BunA  Brewing  Asao.  v.  Piza,  34  Fed.  Rep. 
149);  "Lone  Jack"  as  ap^ied  to  tobacco  (Oir- 
ral  T.  Ertheiiar,  1  Fed.  Bep.  688);  the  flpim 
"538"  on  hosiery  in  combination  with  a  wreath 
and  eagle  will  be  protected.  Lawrence  Mfg. 
Co.  V.  LotoeU  Bbaieiv  Milla,  139  Mass.  835,  37 
Am.  Rep.  862. 

Intent  upon  the  part  of  the  defendant  to  in- 
fringe upon  the  plaintiff's  trado-mark,  or  to  de- 
ceive the  public,  is  not  a  necessaryl  element  in 
any  case. 

See  Gorham  Go.  v.  WJdte,  81  U.  8.  14  Wall. 
521  (20  L.  ed.  786);  Morgan's  Sont  Go.  v.  Troxat, 
"  N.  Y.  292,  42  Am.  Rep.  296;  Willianu  T. 
Brooka  and  Hier  v.  AhraJiama,  aupra. 

The  complainant  in  such  case  as  this  Is  en- 
titled to  nominal  damages  though  he  may  be 
unable  to  show  defendants  made  any  moflts. 

mmuon  T.  WinOiater  19  Pick.  314;  S%Ud 
T.  P^fne,  4  Barn.  &  Ad.  410;  Bodgera  v.  ISb- 
wiU,  6  Hare,  8S6;  MarO.  t.  BiUinga,  7  Cuah.  SS2. 

He  is  entitled  to  damages  though  defendants 
made  no  profit. 

Graham  v.  Mate,  40  Cal.  598,  6  Am.  Rep. 
689.  See  V.  Eie/uU,  62  Mo.  171;  AUanttc 
MOUng  Co.  v.  Bobinaon,  30  Fed.  R^.  317; 
HMter  v.  Vowinkle,  1  DilL  828;  J^T.  HaU, 
2  Blatchf.  328. 

Meaars.  Randall,  Walker  *  Foster  f<H- 
defendant. 

BCitchell*  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  to  be  decided  is.  Did  the 
court  below  err  in  overruling  the  first  ground 
of  the  demurrer  to  the  bill? 

In  discussing  the  demurrer  to  the  billi  coun- 
sel for  appellants  insist  that  defendants  bad  the 
right  to  use  the  name  of  Q.  H.  Gato,  and  that 
Gato  had  the  right  to  manufacture  cigars,  and 
that  G.  H.  Gato  had  the  right  to  use  his  own 
name  in  announcing  the  oi^n  of  bis  ci^an. 
provided  no  fraud  was  practiced  by  him  in  so 
doing,  and  cite  the  following  authorities  as  sus- 
taining their  position:  Partridge  t.  Menek,  2 
Barb.  Ch.  lOi,  47  Am.  Dec.  281,  and  note; 
Clark  V.  Clark.  26  Barb.  76;  Burgeaa  v.  Bftr- 
geaa,  17  Eng.  L.  &  Eq.  267;  Faba-  v.  f<aber,  49 
Barb.  857;  Wolfe  v.  Bvrk^,  7  Lans.  151;  Me- 
neely  v.  Meneely,  63  14.  Y.  ^7;  Maaaam  v.  J. 
W.  Thorlejfa  CatUe  Fbed  Co.  86  L.  T.  N.  S.  848; 
Ainawortny.  Wahnttieg,  85  L.  J.  N.  S.  Cfa.  853: 
nardy  v.  Cuttor,  8  PoX.  Off.  Gaz.  468;  Oar- 
michel  V.  Latimer,  11  R.  I.  395,  28  Am.  Rep. 
481;  Decker  v.  Decker,  !>2  How.  Pr.  218;  GU- 
man  v.  Sunnewell,  123  Mass.  189. 

Now,  we  admit  the  soundness  of  the  leral 
proposition  as  laid  down  aupra;  but  after  toe 
complainant,  whose  factory  was  located  at  Key 
West,  had  adopted  his  own  name  in  combina- 
tion with  the  words  "Key  West,"  "La  Estrel- 
la  "  and  "Bouquet,"  and  certain  brands,  labels 
and  pictures  as  his  trade-marks,  the  defendants 
did  not,  afterwards,  have  the  right  to  adopt  the 
name  of  "G.  H.  Gato,"  in  combination  with 
the  words  "Estella,"  "Bouquet"  and  "Key 
West,"  and  certain  brands,  labels  and  pietarea, 
in  combinaUon  with  the  numeof  "G.  H.  Gato," 
as  their  trade-marks,  when  the  words,  etc..  so 
adopted  by  them,  so  clearly  resembled  the 
trade-marks  so  adopted  by  the  complainant  as 
to  enable  them  to  palm  oCf  upon  and  induce  an 
ordinary  purchaser  to  buy  their  cigars  for  those 
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-of  the  complainant,  whereby  the  defendacts 
mi^fat  be  profited  and  the  complainant  might 
be  injured.  Robertmn  v.  Berry,  Am.  Tnwe- 
Msrk  Cas.  (Price  &  S.)  158,  SO  Md.  691;  Humr 
phrei/i'  8.  B.  MtditAne  Co.  v.  Wem,  Am.  Trade- 
Mark  Cas.  rprice  &  8.)  711,  14  Fed.  Uep.  250; 
Liggett  A  M.  Tobacco  ()o.  v.  Hyne»,  Am,  Trade- 
Mark  Cas.  (Price  &  8.)  89ti.  20  Fed.  Rep.  883; 
Olen  Cove  Mfg.  (Jo.  v,  Lvdeling,  Am.  Trade- 
Mark  Cas.  (Price  &  S.)  967,  22  Fed.  Rep.  828; 
Insurance  Oil  Tank  Co.  t.  Seoit,  38  La.  Ann. 
«46,  89  Am.  Rep.  289;  Biery.  Abrahami,  8S  N. 
T.  619. 

It  is  now  well  established  that  a  man  may 
acquire  the  right  of  a  trade-mark  in  bis  own 
name,  or  in  the  name  of  any  person,  but  a  man 
cannot  acquire  the  right  of  a  trade-mark  in  the 
use  of  his  own  name,  to  the  exclusion  of  the 
right  of  another  person  by  the  same  name,  and 
whose  place  of  business  is  in  the  same  place; 
yet  it  U  well  settled  in  the  law  of  trade-marks 
that  wbeD  one  person  uses  his  own  name  to 
identify  and  distinguish  the  origin  and  owner- 
ship of  his  goods,  which  arc  manufactured  at  a 
particular  place,  oo  other  person  by  the  same 
name  will  be  permitted  to  u»e  his  name  on  bis 
own  goods,  if  under  such  circumstances  as  are 
calculated  and  designed  to  Injure  the  trade  and 
business  of  another.  In  other  words,  one  man 
will  not  be  allowed,  though  his  name  be  the 
same  as  that  of  another  person  or  manufac- 
turer, to  represent  his  goods  as  and  for  the 
goods  of  another.  Oilman  v.  Hvnneieell,  122 
Mass.  189:  Bobertaon  v.  Bwry,  50  Md.  691,  33 
Am.  Rep.  837,  note  1. 

A  man  may  esiabliab  his  right  to  a  trade- 
mark in  the  name  of  a  place,  city  or  town,  and 
it  is  well  established  that  when  a  man  man- 
ufactures bis  goods  at  a  particular  place,  and 
uses  the  name  of  that  place  in  combination 
with  other  words  as  a  trade-mark  to  distinguish 
the  origin  or  ownership  of  his  goods,  no  other 
person  will  be  permitt^  to  use  the  name  of  the 
same  place  upon  goods  manufactured  \sy  him 
at  another  and  different  place.  D^ware 
Hudson  Canal  Go.  v.  Glark,  80  TJ.  S.  18  Wall. 
S25  [30  L.  ed.  584];  Ctmgreiu  db  Empire  Sm  ing 
Co.  V.  High  Rock  Congress  Spring  Co.  45  N.  Y. 
291;  Newman  v.  Alv<rrd,^\.  N.  Y.  189;  Glenn 
<£  Hcdl  MaiivfactuHng  Co.  v.  Hall,  61  N.  Y. 
226;  Sawyer  v.  i/iwn,  1  Fed.  Rep.  24;  Gilman 
T.  Hunnewell.  122  Mass.  189;  BOertaon  v. 
Berry  60  Md.  591,  88  Am.  Rep.  887.  note  1. 

Under  these  deddons  it  will  be  seen  that  the 
defendants  clearly  had  no  right  to  use  the  name 
of  the  place.  Key  West,  or  the  name  of  G.  H. 
Gato,  either  alone  or  in  combination  with  the 
other  words,  as  alleged  In  the  bill  to  have  been 
need  by  them. 

The  defendants  by  their  answer  aver  that 
they  did  not  intend  to  injure  the  complainant 
by  any  contrivance,  etc. 

But  do  not  the  facts  and  drcumstancea  of 
the  case  contradict  such  averments  of  the  de- 
fendants? If  they  did  not  intend  to  injure  the 
complaiosnt  why  did  they  aver  in  their  answer 
that  the  atmosphere  of  Key  West  was  not  more 
favorable  for  the  manvifacture  and  pieserva- 
tion  of  cigars  than  at  points  nwth  of  that  place, 
when  they  had  branded  their  boxes  "Kev 
West,"  and  had  printed  on  tlieir  letter  and  bill 
heads  the  words  "Key  West"  and  "Galo's  Fine 
Key  West  Cigars,"  thereby  inducing  the  pub- 
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lie  to  believe  that  their  cigars  were  manufac- 
tured at  Key  West,  when  in  fact  they  were 
manufactured  at  Jacksonville?  And  why  did 
they  use  the  name  of  the  junior  member  of  their 
firm  in  combination  wilb  the  words  "Key 
West,"  "La  Estella"  and  "Bouquet,"  the  only 
difference  between  the  name  of  the  said  junior 
member  of  said  firm  being  the  initial  letter  of 
his  Christian  name,  "G,"  the  initial  letter  of 
complainant's  Christian  name  being  "£;"  and 
wh^  did  defendants  so  print  the  name  of  the 
jnmor  member  of  their  firm  upon  their  cigar- 
boxes  that  it  would  as  readilv  be  taken  for  the 
name  of  tbe  complainant,  H.  Gato,"  as  for 
that  of  said  Junior  member,  "G.  H.  Gato?" 

There  can,  we  think,  be  but  one  answer  to 
these  c^uestioDS,  and  that  is  that  the  defendants, 
by  their  said  actions,  intended  to  deceive  the 
public  by  palming  off  their  cigars  as  and  for 
those  of  the  complainant,  as  allesed  in  tbe 
bill. 

A  general  demurrer  to  a  bill,  as  for  want  of 
equity,  will  be  overruled,  if  there  is  any  ground 
of  equitable  relief  stated  in  the  bill,  even  if 
there  are  any  number  of  grounds  of  special  de- 
murrer.   Thompson  v.  Maxwell,  16  Fla.  775. 

Tbe  demurrer  to  the  bill  in  the  case  at  bar  is 
general,  and  the  bill  shows  on  its  face  that  the 
complainant  is  entitled  to  the  equitable  relief 
prwed  for;  wherefore  the  order  of  the  cban- 
cellor  oreiroling  the  first  ground  of  the  de- 
murrer was  not  erroneous. 

Id  the  second  place,  did  the  court  below  err 
in  granting  the  temporary  injunction? 

We  have  before  us,  as  exhibits  (sent  up  wilb 
the  record  of  the  case),  empty  cigar-boxes  of  tbe 
complainant's  La  Estrella  and  Bouquet  brands 
of  cigars,  and  one  of  tbe  defendants'  Bouquet 
brand,  and,  bv  placing  the  two  Bouquet  boxes 
side  by  aide,  the  dissimilarity  between  the  two 
is  apparent,  and  there  is  sufficient  difference 
between  them,  we  think,  to  enable  an  expert 
in  such  matters  to  distinguish  the  brand  of  tbe 
complainant  from  that  <tf  the  defendants  with- 
out placing  the  boxes  side  by  side,  but  tbe  gen- 
eral appearance  of  the  two  boxes,  and  the 
stamps,  brands,  pictures,  labels  and  letters 
thereon  and  therein,  are  so  very  similar  in  size, 
shape  and  color  that  they  are  calculated  to  mis- 
lead an  ordinary  purchaser;  and  whenever  this 
is  the  case  a  court  of  equity  will  ^nt  a  decree 
restraining  a  defendant  from  so  sunulating  tbe 
trade-marks  of  the  complainant.  Bi^>ert$on  t. 
Berry,  Am.  Trade-Mark  Cas.  (Price  &  8.)  168, 
50  Md.  691;  Humphrey's  8.  H.  Medicine  Co.  v. 
Wem,  Am.  Trade-Mark  Cas.  (Price  &  8.)  711, 

14  Fed.  Rep.  250;  U^'jeit  &  M.  Tobacco  Co.  v. 
Hynes,  Am.  Trade- Mark  Cas.  (Price  &  8.)  898, 
20  Fed.  Rep.  883;  Glen  Cote  S^g.  Co.  v.  Lude- 
ling,  Am.Tnide-Mark  Cas.  (Price  &  8.1  9S7,  22 
Fed.  Rep.  823;  Tnsuranee  Oil  Tank  Ch.  v.  Scott, 
88  La.  Ann.  948,  89  Am.  Rep.  288;  Bier-v.  Abra- 
hams, 82  N.  Y.  519. 

When  a  trade-mark  is  calculated  to  mislead, 
even  if  no  one  has  been  actually  deceived,  an 
intention  to  deceive  will  be  presumed.  Caire's 
Ajyp.  Am.  Trade- Mark  Cas.  (Price  A  8.)  116, 

15  Pat.  Off,  Ouz.  248. 

And,  although  a  man  may  not  intend  to  in- 
jure another,  yet  he  will  not  be  allowed  to 
adopt  the  marlu  by  which  the  goods  of  such 
other  person  are  designated.  If  tbe  effect  of 
adopting  them  would  injture  such  other  nerson. 
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Sieppard  v.  Stuart,  Am,  Trade-Mark  Caa. 
(Price  &  8.1 193,  13  Phila.  117;  Hier  v.  Abra- 
hams,  82  N.  Y.  519;  WiUiams  v.  Brooks,  60 
CoDD.  278;  Liggett  <fe  M.  Tobacco  Co.  v.  Hynet, 
30  Fed.  Rep.  868. 

We  have  not  been  furnisbed  with  any  of  de- 
fendanlB'  boxes  of  the  Estella  brand,  but  the 
bill  alleges  tbat  this  brand  of  defendaDts  so 
closelv  resembles  the  Estrella  (star)  brand  of 
complainant  that  it  is  <»lculated  to  mislead  the 
public  into  bellevinK  the  brand  of  the  defend- 
ants to  be  that  of  the  complainant.  The  de- 
murrer to  the  W\  admits  these  aUegationa  of 
the  bill,  and  the  defendants  virttully  admit  the 
trutbof  the  allegations  Id  thciranswer.  They, 
it  is  true,  deny,  in  a  general  way,  the  allega- 
tions of  the  bill  in  regard  to  the  said  brand  so 
closely  simulating  complainant's  , brand,  but 
fall  utterly  to  show  wherein  their  brand  does 
not  resemble  the  complaioant's.  They  admit 
the  manufacture  of  the  Elstella  brand  of  cigars 
at  Jacksonville,  but  say  that  the  word  '  'Estella" 
is  not  "Eslrella,"as  alleged  in  the  bill.  Is  this 
a  denial  of  the  posttive  allegations  of  the  bill 
as  to  the  resemblance  between  the  said  two 
brands?  Certainly  not.  Then  why  did  not 
the  defendants  deny  the  allegations  of  the  bill, 
if  they  were  not  tnie?  They  admit  the  auc- 
tions of  the  bill  to  be  true;  that  Is  to  say,  that 
they  intended  to  deceive  the  public,  profit  by 
the  deception,  and  to  injure  the  complainant. 
The  omitting  of  the  letter  "r,"  as  aforesaid, 
was  but  an  artifice  resorted  to  by  the  defend- 
ants, under  the  belief  that  it  would  not  be  de- 
tected, but,  if  detected,  it  might  protect  them 
in  asuit  for  damages  by  the  complainant  against 
the  defendants  for  so  pirating  his  trade-mark. 
No  other  conclusion  would  be  consistent  with 
the  facts  of  the  case. 

The  afiSdavits  of  Bishop  &  Co,  and  otheni 
filed  in  the  case  tend  to  show  that  the  defend- 
ants have  palmed  off  and  sold  their  said  cigars 
as  and  for  those  of  the  complainant,  and  that 
the  agents  of  complainant  have  had  to  publish 
notices  in  newspapers  cautioning  the  public 
against  the  deception  thus  practiced  by  the  de- 
fendants. This  the  defendants  have  attempted 
lo  contradict  by  filing  counter-affidavits,  stat- 
ing that  the  affiants  knew  of  no  such  efforts, 
eitneron  the  part  of  the  defendants  or  their 
agents,  to  palm  off  or  use  their  cigars  as,  of 
and  for  those  of  the  complainant.  This  is  mere 
negative  evidence,  and  proves  nothing .  There 
was  no  error  in  granting  the  temporary  Injunc- 
tion. 

This  dispoeea  of  the  errors  assigned  by  ap- 
pellants, but  counsel  in  their  art;ument  further- 
fM>ntend  that  the  complainant  bos  been  guilty 
of  such  laches  that  he  is  not  entitled  to  the  re- 
lief he  prays  for,  and  cite  6  Wait,  Act.  and 
Def.  48,48;5l8a7i(fv.  Turner,  18  L.  T.  N.  S.  747. 

The  rule  in  England  in  trade-mark  cases  is 
more  stringent  than  in  this  country,  and  a  lack 
of  diligence  there  in  suing  deprives  complain- 
ant in  equity  of  the  right  to  an  injunction  pr 
an  account.  But  our  courts  are  more  liberal 
in  this  respect.  A  long  lapse  of  time  ^il)  not 
deprive  the  owner  of  a  trade-mark  of  an  in- 
junction against  an  infringer,  but  a  reasonable 
dili^nce  is  required  of  a  complainant  in  assert- 
ing his  rights,  if  he  would  hold  a  wrong-doer 
to  an  account  for  profits  and  damages.  This 
rule,  however,  applies  only  to  those  cases  where 
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there  has  been  an  acquiescence  after  a  knowl- 
edge of  the  infringement  is  brought  home  to 
the  complainant.  Satcyer  v.  Kellogg,  Am. 
Trade-Mark  Cas.  (Price  &  S.)  5M,  0  Fed.  Rep. 
001. 

Nor  will  the  acquiescence  of  any  person  in 

the  wrongful  use  of  his  name  estop  him  from 
assertinj^  nis  rights  in  equity,  unless  he  has  no- 
tice during  such  acquiescence  of  the  facts  ren- 
dering the  use  of  his  name  wrongful.  Horton 
MSg.  Co.  v.  Horton  Mfg.  Co.  Am.  Trade-Mark 
Cas.  (Price  &  B.)  867.  18  TfA.  Rep.  816. 

And  the  laches  of  the  complainant  will  not 
avail  as  a  defense  in  a  proceeding  to  restrain 
the  use  of  a  trade-name  when  the  defendant 
adopted  the  name  with  a  fraudulent  intent. 
Saridera  v.  Jacob,  Am.  Trade-Mark  Cas.  (Price 
&  S.)  1048,  2  West.  Rep.  408,  80  Mo.  App.  98. 

The  complainant  was  in  no  such  laches  as 
would  deprive  him  of  his  rights  in  the  premises. 

The  only  remaining  question  to  be  considered 
is,  Did  the  chancellor  err  In  sustaining  the  sec- 
ond ground  of  defendants'  demurrer  to  the 
bill? 

This  court  held  in  Daggett  v.  Hart,  5  Fla.  2S0, 
that,  "in  cases  of  accounts,  of  agency,  of  ap- 
portionment, of  general  avera^,  of  contribu- 
tion, of  waste  and  of  partnership,  where  chan- 
cery once  entertains  a  suit  upon  ^unds  legiti- 
mately cognizable  in  that  court,  it  will  proceed 
to  adjudicate  other  matters  of  which  it  has  onlv 
incidental  cognizance,  in  order  to  avoid  a  mul- 
tiplicity of  suits." 

'  'Another  rule."  says  Mr.  Story  (1  Story.  Eq. 
.lur.  g  64fe),  "respects  the  exercise  of  jurisdic- 
tion when  the  title  is  at  law,  and  the  party 
comes  into  equity  for  a  discovery,  and  for  a  re- 
lief, as  consequent  on  that  discovery.  In  many 
cases  it  has  been  held  that  where  a  party  has  a 
just,  title  to  come  into  equity  for  a  discovery, 
and  obtains  it,  the  court  will  go  on  and  give 
him  the  proper  relief,  and  not  turn  him  round 
to  the  expenses  and  ioconveniences  of  a  doable 
suit  at  law.  The  jurisdiction  having  once 
rightfully  attached,  it  shall  be  made  ^cctual 
for  the  purposes  of  complete  relief.  And  it 
has  accordingly  been  laid  down  by  elementary 
writers  of  high  reputation  that  'the  court,  hav- 
ing acquired  cognizance  of  the  suit  for  the  pur- 
pose of  discovery,  will  entertain  it,  for  the 
purpose  of  relief,  in  most  cases  of  ^ud,  ac- 
count, accident  and  mistake.'" 

In  the  case  at  bar  the  bill  prays  for  discovery, 
en  accounting  of  profits,  injunction,  damages 
and  genera!  relief,  and  the  only  ground  of  ob- 
jection to  the  bill  raised  by  the  second  ground 
of  defendants*  demurrer  is  thai  the  bill  prays 
damages. 

That  a  man  whose  trade-marks  have  been  in- 
fringed upon,  as  in  this  case,  is  entitled  tocom- 
pensation  for  infringement,  is  unquestionable; 
and  it  strikes  us  th^t  it  makes  no  difference 
whether  the  compensation  to  which  the  com- 
plainant is  entitled  is  called  "profits"  or  "dam- 
ages." What  is  an  accounting  but  the  method 
by  which  to  ascertain  the  complainant's  dam- 
ages or  compensation  for  the  wrong  and  injury 
done  him  by  the  defendants? 

That  the  complainant  is  entiUed  lo  damages, 
see  HodVttter  v.  Vbirinkle,  1  Dill.  829;  Pitts  v. 
Hall,  2  Blatchf.  339;  Attantie  MiUing  Go.  v. 
Bobinaon.iO  Fed.  Rep.  317;  Graham  v.  Plate, 
40  Cal.  508;  Marsh  v.  Bimnffa,^  Cush.  822; 
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atontArtOter  v.  Stonebraker,  Z3  Md.  863;  JBlaek- 
teettv.  Wright,  78  N.  C.  310. 

A  party  whose  tradC'ioark  has  been  vfolated 
is  entitled  to  recover  all  tbe  profits  realized  by 
the  wrooe-doer  from  sales  of  the  spurious  arti- 
cle, and  alao  all  damages  resultiag  from  such 
violation.  Graham  V.  Ptate.  40Cai.  898;  /Wfe 
T.  EieheU,  62  Mo.  171;  Marsh  v.  Billingt,  7 
•  Cusb.  822:  Atlantic  Milling  Oo.  v.  Robinson. 
Am.  Trade-Mark  Cas.  (Price&8.)904,30Fed. 
Rep.  »17;  Hostetter  v.  Vowinkle,  1  Dill.  839; 
Pitu  V.  Hall.  3  Blatcbf .  829. 

Tbe  owner  of  a  trade-mark  is  eotitled  to 
nominal  dsmues  for  the  violation  of  his  trade- 
mark, altbou^  it  is  not  sbown  tiiat  he  baa 
auatained  actual  damages,  and  allhough  tbe 
defendant's  articles  are  not  inferior  in  qualitv 
to  his  own.  Blofeld  v.  Payne,  4  Barn.  &  An. 
410,  1  Nev.  &  Mao.  858;  Thomson  v.  Winchester, 
19  Pick.  214;  Ro^rt  v.  Nomll,  5  C.  B.  109; 
Oonradv.  Joaeph  Ubrig  Brewing  Go.  Am.  Trade- 
Mark  Caa.  (PAoe&  S.)  816,  8  Mo.  App.  277. 

Tbe  decree  of  the  court  below  granting  in- 
luQctiDn  is  affirmed,  but  tbe  order  sustaiuinG: 
defendants'  demurrer  to  that  part  of  tbe  bill 
that  claims  damages.  In  excess  of  profits  real- 
ized, la  reversed,  and  tbe  cause  remanded  for 
further  proceedings  consistent  with  tbis  opin- 
ion; tbe  appellant,  £lModdo  Cigar  Manufac- 
turing CompaDy,  to  pay  all  costs  of  tbe  suit 

Subsequently  to  tbe  handing  down  of  the 
above  opinion,  defendants  filed  a  motion  for  re- 
hearing, and  after  consideration  Kazwell,  J., 
delivered  tbe  opinion  of  tbe  court: 

Appellants  are  not  satisfied  with  the  decision 
in  this  case,  and  they  now  come  with  applica- 
tioD  for  a  rehearing,  based  on  mistakes  of  the 
court  in  tbe  opinion  rendered. 

Tbe  first  mistake  complained  of  is  in  relation 
to  a  statement  of  tbe  court  respecting  allega- 
tions of  appellants  in  regard  to  climatic  and 
atmoepberic  conditions  In  Key  West,  as  adapt- 
ed to  the  manufacture  and  preservation  of  ci- 
gars. Tbe  court  asked  io  argument.  Why  did 
a{^>eUantB  "aver  in  the  answer  that  tbe  atmos- 


phere of  Key  West  was  not  more  favorable  for 
tbe  manufacture  and  preservation  of  cigars 
than  at  puinls  north  of  tbat  place,"  etc.?  So 
far  as  we  can  see,  this  is  but  b^perciitical,  in 
that  the  word  "aver"  was  used  mstead  of  the 
word  "deny."  Whether  it  was  an  sTerment 
or  denial  made  no  difference  as  to  tbe  question 
then  under  discussion,  of  intention  to  injure 
complainant  by  tbe  use  of  simulative  words 
and  bruids. 

Tbe  next  ground  for  a  rehearing  is  tbat 
"there  is  no  allegation  in  tbe  biU  or  answer, 
nor  is  there  any  proof,  that  Q.  H.  Qato  was  tbe 
junior  member  of  the  firm  of  the  El  Modelo 
Cigar  Manufacturing  Company,  yet  the  court, 
in  its  opinion,  asked,  Why  did  they  use  the 
name  of  tbe  junior  meml>er  of  their  firm  in 
combination  with  tbe  words  'Key  West,'  'La 
Estella'  and '  Bouquet?' "  With  all  due  respect 
to  counsel,  this  seemasimply  frivolous.  G.  H. 
Oato  was  spoken  of  as  the  tunior  member  of 
tbe  firm  b«»uBe  in  the  list  of  four  partners  bis 
name  appeared  last.  But  whether  be  was  a 
junior  or  other  member  did  not  affect  tbe  ques- 
tion involved  in  tbe  use  of  bis  name;  tbe  im- 
pressive fact  being  tbat  his  name  was  used,  in- 
stead of  any  other  of  tbe  four,  or  of  the  firm 
name,  to  du-ect  attention  to  the  brand  of  cigars. 

Tbe  third  ground  for  rehearing  is  tbat  tberft 
was  mistake  of  tbe  court  in  reference  to  the 
La  Estella  brand  of  cigars,  in  saying  that  the 
defendants  "admit  tbe  allegations  of  tbe  bill 
to  be  true;  thai  is  to  say,  tbat  they  intended  to 
deceive  tbe  public,  profit  by  tbeoeception,  and 
to  iojure  tbe  complainant."'  Tbe  paragraph  of 
tbe  opinion  in  which  this  sentence  occurs,  tak- 
en altogether,  is  such  as  to  render  the  sentence 
suscepnble  of  reference  to  the  admissioD  of  de- 
fendants under  their  demurrer  to  the  bill.  In 
tbis  view,  tbe  statement  is  correct.  But  with- 
out regard  to  tbat,  and  even  if  the  mistake  is  a 
substantive  one,  it  cannot  affect  the  conclusion 
of  tbe  court,  for  there  is  still  tbe  Bouquet  brand 
not  touched  by  tbis  mistake,  which  furnishes 
sufficient  ground  for  that  conclusion. 

A  rehearing  it  dimtal 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Laura  L.  FOOT 

V. 

Maria  D.  CAHD. 
(fiS  Conn.  1.) 

1.  A  wiDe  can  maiatain  an  action  agalcBt 
another  woman  for  alienating  ber  husband's  af- 
fections. 

S.  ThehiubandisiiotaneceMazT'party 

to  an  action  by  bis  wife  against  another  woman 
for  alienating  hie  affections. 

8.  ThefbctthatamanandbiiwUtocoii- 
tlnae  to  live  together  does  not  prevent  her 
from  malntataloff  an  action  against  another 
woman  for  the  alienation  of  bla  affeotloiiB. 

(September  18.  1880.] 

RESERVATION  io  the  Superior  Court  for 
New  Haven  Coun^,  for  tbe  opinion  of  this 

Nom— See  Bennett  v.  Bennett,  ante,  668,  lie  N.  Y. 
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court,  of  an  action  by  a  wife  to  recover  damages 
for  tbe  alienation  from  her  of  her  husband's  af- 
fections by  defendant.  Judgment  for  plaintiff 
advised. 

The  following  allegations  were  made  in  the 

complaint: 

1.  Plaintiff  wasand  istbewifeof  Enos  Foot, 
of  tbe  Town  of  New  Haven,  and  in  1873,  and 
for.many  years  previous  thereto,  she  was  living 
happily  with  her  said  husband  at  New  Haveo 
08  bis  wife. 

2.  About  tbe  year  1873  the  defendant  came 
to  New  Haven,  and  by  her  acts,  blandishments 
and  seductions  alienated  the  lore  and  affection 
of  the  plaintiff's  husband,  and  destroyed  her 
happiness  and  the  happiness  of  her  home,  and 
has  continued  so  to  do  to  tbe  date  hereof. 

8.  The  defendant  has  at  various  times  from 
1872  to  1888,  and  at  various  places,  committed 
adultery  with  the  plaintiff's  said  husband,  and 
by  means  thereof  has  obtained  large  sums  of 
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4.  The  plaintiff  has  suffered  great  pain  of 
body  and  great  distress  of  mind,  and  haa  lost 
the  love  and  offectioD  and  aocwiy  of  her  hus- 
band, and  her  onn  health  and  happiness,  and 
has  been  neglected  and  abandoned  by  her  said 
husband  in  coose()uence  of  the  wrongs  and  In- 
juries of  the  defendant  as  aforesaid,  and  said 
abandoDOient  still  continues. 

Defendant  pleaded  in  abatement  that  the 
husband  should  have  been  joined  as  a  co-plain- 
tiff. Plaintiff  demurred  to  the  plea,  and  the 
court  held  it  insuffident. 

Defendant  then  demurred  to  the  complaint. 
Upon  these  pleadings  the  case  was  reserved  for 
the  advice  of  this  court. 

The  further  facta  appear  in  the  opiolon. 

Mr.  Ghajrles  S.  Hamiltotit  for  defendant, 
in  support  of  the  demurrer: 

Plaintiff  does  not  come  nlthin  tJie  provisIoDB 
of  aoy  of  the  eldstiag  statutes  relating  to  suits 
which  may  be  brought  tr?  married  women 
alone. 

Stat.  1888,  §^  984r-987,  2794. 

So  that  the  case  stands  squarely  upon  the 
common-law  rights  of  a  married  woman  to  sue 
in  her  own  name  alone,  for  a  tort  alleged  to 
have  been  committed  against  her  during  cover- 
ture, and  on  these  commoo-law  grounds  this 
suit  cannot  be  maiotaioed  by  the  plaintiff  alone. 

Swift,  Dig.  87:  3  Addison,  Torts,  pp.  1107, 
1108;  Fovslffr  V.  JW«6w,  8  Conn.  820,  824; 
Smith  V.  Bank  cf  New  England,  46  Conn. 
416-419;  BdvBOird*  t.  Sheridan,  24  Conn.  165, 
169. 

If  further  alterations  are  Deceasaiy  in  the  laws 
relative  to  married  women  bringing  suits,  it  is 
for  the  Legiriature,  and  not  for  the  courts,  to 
make  them. 

Edwards  v.  Sheridan,  aupra. 

If  a  party  has  an  adverse  interest,  who  ought 
to  join  as  a  plaintifT,  he  is  neverthelesB  to  be 
made  a  parly. 

Practice  Act,  p.  4,  §  11. 

The  proi>er  mode  of  taking  advantage  of  a 
nonjoinder  is  by  plea  in  abatement. 

mitev.  We^b,  15 Conn.  803,  305;  Branch  v. 
Doane,  17  Conn.  402,  415,  416. 

The  law  is  that  such  au  action  as  this  cannot 
be  maintained;  and  as  no  obvioiis  reason  ap- 
pears in  this  case  why  the  court  should  depart 
from  the  law  as  it  stands,  the  complaint  is  in- 
sufflcienL 

Swift,  Dig.  p.  38;  Addison,  Torts,  48;  Lynch 
V.  Knight,  9  H.  L.  Cas.  577,  589-699;  Cooley, 
Torts,  327;  Van  Amam  v.  Ayers,  67  Barb. 
644-546;  Logan  v.  Logan,  77Ind.  558,  564,  565. 

A  wife  cannot  maintain  an  action  to  recover 
back  mone^  which  her  husband  has  expended 
in  committing  adultery.  Neither  she  alone  nor 
jointly  with  her  husband  can  maintain  a  suit  for 
a  loss  sustained  by  the  husband. 

t^Uer  V.  Naugatvek  R.  Go.  21  Conn.  557, 
671;  Tompkins  V.  Wesi,  56  Conn.  478. 

Mr.  C.  H.  Fowler,  for  plaintiff,  contra. 

The  foundation  of  this  action  is  an  injury  to 
the  marital  ri^ts  of  the  plaintiff. 

Norton  v.  Warner,  9  Conn.  172. 

It  is  the  duty  of  the  court  to  protect  the  mar- 
ital rights  of  the  wife  equally  with  the  rights 
of  the  husband. 

U.  8.  Const,  art.  14;  Conn.  Const,  art.  1,  §  12. 

By  adultery  with  defendant  the  husband  has 
renounced  his  marital  right  to  the  person  of  his 
6L.RA. 


wife  as  completely  as  he  could  by  articles  of 
separation;  should  be  try  to  bold  her  fordtdy 
after  this  violation  of  the  marriage  contract,  she 
would  be  discbaiged  oo  habeas  corptia-— ho  can- 
not compel  her  to  live  with  him. 

Rex  v.  Mead,  1  Burr.  542;  Bex  t.  UUer,  1 
Strange,  478. 

By  this  breach  of  the  marriage  contract  the 
husband  has  al)anduncd  his  marital  riehta  in,  • 
and  his  duties  to,  bis  wife,  and  conferred  on  hw 
all  the  rights  of  a  feme  mU.    This  is  abandon- 
ment. 

See  Stat  S  3794;  Ahern  v.  Biu^r^,  ^  Conn. 
546,  551;  Jaynea  v.  Jayneg,  89.  Hun,  40.  42; 
Moore  v.  Btevenaon,  37  Conn.  14,  24. 

The  ptaintifif's  husband  cannot  be  joined  as 
plaintiff  in  this  action. 

Practice  Act.  g  11.   See  Stat.  6  987. 

A  joint  wrong  is  set  up  as  a  defense. 

NvUutetmmodum  eapere potest  deiryuriawa 
propria. 

The  happiness  of  the  marriage  relation  cannoC 
be  destroyed  by  man  or  woman  with  impunity 
and  the  law  furnish  no  redress. 

Lynch  v.  Knight,  9  H.  L.  Cas.  577,  588. 

There  is  no  rule  of  law  preventing  this  action. 

See  Burger  v.  BeMey,  45  111.  73,  76;  Peru  v. 
French.  55  111.  817.  838;  Reeve,  Dom.  Rel.  161, 
n<7l«328. 

In  a  case  sui  generistbe  court  will  supply  tlie 
casus  omissva,  to  prevent  a  failure  of  justice. 

Reeve,  Dom.  Rel.  360,  ^165;  Adame  v. 
Adams,  51  Conn.  186. 

The  court  can  promulge  as  law  any  provimon 
which  will  meet  the  particular  mischief. 

Card  T.  OHnman,  5  Cono.  168. 

The  existence  of  the  wife  as  a  person,  with 
personal  rights  separate  and  apart  from  the 
huslfflnd,  baa  always  been  noogaitiedi  in  this 
State.  ' '  The  ground  of  this  action  la  the  wife's 
personal  Injury." 

Stat.  §  987;  FuUer  v.  Navgatuek  B,  Oa.  it 
Conn.  588,  578. 

The  good  of  society,  public  healtli  and  morda 
and  pnvate  happiness  demand  that  therlffbt  erf 
the  wife  in  the  consortium  of  her  husband  shall 
be  protected  bv  the  courts  as  against  the 
wanton,— that  both  parties  to  the  marriage 
contract  shall  be  pn^ted  alike  in  their  con- 
tract rights. 

See  WesUake  t.  Westiake,  84  Ohio  St  621; 
Clark  v.  Barlan  (Ohio)  t  Cin.  Super.  Ct  Rep. 
418:  Baker  v.  Baker,  18  Abb.  N.  C.  393;  War- 
ner V.  MiUer,  17  Abb.  N.  C.  321;  Churchill  v. 
Zewis,  17  Abb.  N.  C.  237;  Jaynea  v.  Jaynes,  89 
Hun,  40;  Breiman  v.  Paaseh,  7  Abb.  N.  p.  349, 
253. 

Pardee.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  allege^  that  in  the  year  187S  she 
was  living  happily  with,  and  in  the  enjoyment 
of  the  conjugal  affection  and  society  of,  her 
husband,  £no8  Foot;  that  in  that  year  the  de- 
fendant.by  her  arts,  blandishments  and  persua- 
sion, induced  the  said  Enos  Foot  to  begin,  and 
from  thence  hitherto  to  contiooe,  an  adulter^ 
oiis  intercourse  with  her;  and  that  she  thereby 
alienated  from  the  plaintiff  bis  conjugal  affec- 
tion, induced  him  to  deny  to  her  bis  conjugal 
society  and  persuaded  him  to  abandon  her. 
She  asks  damages  for  these  injuries. 

The  defendant  pleads  In  arateojent  tb^  the 
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plaintiff  and  ber  busband  are  hUII  Ihrlog  to- 
gether, and  that  he  should  have  been  made  co- 
plaintiff.  The  plaintiff,  demurring  to  this 
plea,  admits,  for  the  puipoae  of  the  question 
before  us,  that  she  1b  still  living  with  her  hus- 
band. 

For  further  defense,  the  defendant  demurs 
to  the  complaint  as  follows: 

"1.  The  matters  andatlegationscontaiDedin 
tfae  plaintiff's  complaint  are  Insufficient  in  the 
law  to  constitute  any  cause  of  action  against 
the  defendant, 

"2.  Because  Misalleged  in  said  complaint 
and  appears  therefrom  that  the  plaintiff  is  a 
married  woman,  the  wife  of  one  Enos  Foot, 
and  baa  been  the  wife  of  said  Enos  ever  since 
the  year  1878,  and  for  many  years  previous 
thereto,  and  as  such  married  woman  she  can- 
not, eiUier  alone  or  jointly  with  said  Enos,  her 
husband,  maintain  this  action;  nor  can  she  as 
such  married  woman  maintain  any  action  for 
any  of  the  supposed  causes  of  action  set  forth 
in  the  complaint;  nor  can  she  as  such  married 
woman  recover  any  damages  against  this  de- 
fendant for  any  of  the  acts  alleged  to  have  been 
done  in  the  complaint,  or  for  the  money  so  al- 
leged to  have  been  expended,  as  therein  set 
forth;  nor  Las  she  as  such  wife  any  claim  or 
cause  of  action  against  the  defendant  for  any 
of  the  alleged  acts  set  forth  in  the  complaint. 

"8.  The  relation  of  husband  and  wife  does 
not  give  the  plaintiff  any  cause  of  action  at  law 
for  any  of  the  alleged  acts  set  forth  in  the  com- 
plaint. 

"4.  The  plwntlff  has  no  right,  title  or  inter- 
est in  the  supposed  causes  of  action  set  forth  in 
the  complaint 

"6.  The  alleged  acts  set  forth  in  the  com- 
plaint could  on^  have  been  done the  volun- 
tary assistance  and  co-operation  of  the  said 
Enos  Fool;  and  for  his  immoral  conduct  the 
defendant  is  not  liable  to  the  plaintiff. 

"6.  No  legal  cause  of  action  could  accrue 
from  the  facts  set  forth  in  the  complaint,  be- 
cauRe  it  appears  that  the  said  Enos,  the  plain- 
tiff's said  huBbaod,  was  equally  guilty  with  the 
defendant  in  tfae  doing  of  the  alleged  acts. 

"7.  The  plaintiff  alone  cannot  maintain  this 
action,  but  the  said  Enos  Is  a  necessary  party 
to  this  action,  if  any  cause  of  action  exists. 

"8.  It  does  not  appear  from  said  complaint 
that  the  supposed  wrongsand  injurieswljicb  the 
plaintiff  is  said  to  have  suffered  resulted  from 
acts  of  the  defendant,  but  it  does  appear  that 
the  same  (if  any  there  are)  resulted  directly 
from  the  volunia^,  immoral  and  adulterous 
conduct  of  the  said  Buos  Foot. 

"9.  No  action  for  criminal  conversation  is  at 
common  law  maintainable  by  a  married  woman 
against  another  woman,  and  it  is  not  alleged 
and  does  not  appear  that  this  pretended  action 
is  founded  upon  any  statute  authorizing  it;  and 
there  is  in  fact  no  statute  authorizing  it." 

For  the  sole  purpose  of  testing  the  sufficiency 
of  the  pleadings  the  defendant  admits  by  her 
demurrer  that  from  tB72to  this  presentshehas 
alienated  from  the  plaintiff  the  conjuj^l  affec- 
tion of  her  husl)aod,  induced  him  to  withhold 
from  her  his  conjuga'  society,  aud  herself  has 
since  lived  iu  continual  adultery  with  him. 
She  denies,  however,  that  the  law  baa  any  form 
or  mode  of  redress  for  this  wrong.  The  case  is 
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reserved  for  the  advice  of  this  court  as  to  the 

judgment  to  be  rendered. 

So  far  forth  as  the  husband  is  concerned, 
from  time  immemorial  the  law  has  regarded 
his  right  to  the  conjugal  affection  and  society 
of  h£  wife  as  a  valuable  property,  and  has 
compelled  the  man  who  has  faijnred  itto  make 
compensation.  Whatever  inequalities  of  right 
as  to  property  may  result  from  the  marriage 
contract,  husband  and  wife  are  equal  in  rights 
in  one  respect,  namely,  each  owes  to  the  other 
the  fullest  possible  measure  of  conjugal  affec- 
tion and  society;  the  husband  to  the  wife  all 
that  the  wife  owes  to  him.  Upon  principle  this 
right  in  the  wife  is  equally  valuable  to  her,  as 
pioperty,  as  is  that  of  the  husband  to  him. 

Her  right  being  the  same  as  his  in  kind,  de- 
gree and  value,  there  would  seem  to  be  no 
valid  reason  why  the  law  should  deny  to  her 
the  redress  which  it  affords  to  him.  But  from 
lime  to  time  courts,  not  denying  the  right  of 
the  wife  in  this  regard,  not  denying  that  it  could 
be  Injured,  have  nevertheless  declared  that  the 
law  neither  would  nor  could  devise  and  enforce 
an^  form  of  action  by  which  she  might  ob- 
tain damages. 

In  8  Blackstooe's  Commentaries,  148,  the 
reason  for  such  denial  is  thus  stated.  "-The 
inferior  hath  no  kind  of  property  in  the  com- 
pany, care  or  assistance  of  the  superior,  as  the 
superior  is  held  to  have  in  Ihoseof  the  inferior; 
therefore  the  inferior  can  suffer  no  toss  or  in- 
jury." 

Inasmuch  as  by  universal  consent  it  is  of  the 
essence  of  every  marriage  contract  that  the  par- 
ties thereto  shall,  in  regard  to  this  particular 
matter  of  conjugal  society  and  affection,  stand 
upon  an  equality,  we  are  unable  to  find  any 
support  for  the  denial  In  this  reason,  and  the 
right,  the  injury,  and  the  consequent  damage 
being  admitted,  then  comes  into  operation  an- 
other rule,  namely,  that  the  law  will  permit  no 
one  to  obtain  redress  for  wrong  except  by  its 
instnimentality.  and  it  will  furnish  a  mode  for 
obtaining  adequate  redress  for  every  wrong. 
This  rule,  lying  at  the  foundation  of  all  law, 
is  more  potent  than,  and  takes  precedence  of, 
the  reason  that  the  wife  is  in  this  regard  with- 
out the  pate  of  the  law  because  of  her  infe- 
riority. <'^C0R9 

In  l4(neh  v.  Knight.  9  H.  L.  Cas.  589,  the 
wife,  with  whom  the  husband  was  joined  for 
conformity,  complained  that  the  defendant,  a 
man,  had  alienated  from  her  the  conjugal  af- 
fection of  her  husband  and  deprived  her  of  his 
conjugal  society  by  falsely  asserting  to  him 
that  she  had  been  >tuilty  of  unchaste  conduct; 
and  asked  damages.  The  defendant  had  judg- 
ment for  the  reason  that  the  court  was  of  opin- 
ion that  the  statement  by  the  defendant  to  the 
husband  did  not,  as  a  fact,  occasion  the  aliena- 
tion of  affection  and  consequent  separation 
complained  of.  In  dismissing  the  case  for  this 
reason  the  Lord  Chancellor  said:  "Although 
this  is  a  case  of  first  Impression,  if  It  canoe 
shown  that  there  is  presented  to  us  a  case  of 
loss  and  injury  from  the  act  complained  of,  we 
are  bound  to  say  that  this  action  lies.  Not  can 
I  allow  that  the  loss  of  consortium,  or  conjugal 
society,  can  give  a  cause  of  action  to  the  hus- 
band alone.  .  .  .  The  loss  of  conjugal  sodety 
is  not  a  pecuniary  loss,  but  I'thlnk  It  maybe  a 
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loss  wbich  tbe  law  may  recogoize  to  the  wife 
as  well  as  to  the  husband."  Tjord  Craoworth 
said:  "In  the  view  I  take  of  this  case  I  do  oot 
feel  called  upon  to  express  a  decided  opioion 
on  this  point.  I  believe  your  Lordships  are 
not  all  agreed  on  it;  and  I  will  therefore  only 
say  that  1  am  strongly  inclined  to  think  that 
the  view  takeo  by  my  late  noble  friend"  (the 
Lord  Chancellor)  "was  correct." 

Wherever  there  is  a  valuable  right  and  an  in- 
jury to  it,  with  consequent  damage,  the  obli- 
gation is  upon  (be  law  to  devise  and  enforce 
such  form  and  mode  of  redress  as  will  make 
the  most  complete  reparation.  A  technicality 
must  not  be  permitted  to  work  a  denial  of  jus- 
tice. The  defendant  has  no  posaible  interest 
in  requiring  the  hiisband  to  be  co-plaintiff,  other 
than  that  she  should  have  security  for  her  costs 
iQ  this  suit,  and  be  protected  from  a  secoud 
judgment  upon  the  same  cause  of  action  in  his 
name.  As  she  is  In  no  danger  of  a  second 
judgment,  and  can  compel  the  plaintiff  to  give 
seaurity  for  costs,  it  ia  simply  an  empty  tech- 
nicality which  she  here  interposes.  There  are 
good  reasons  for  tbe  rule  that  the  husband 
should  join  in  a  complaint  for  damages  result- 
ing from  an  injury  to  the  person,  properly, 
reputation  or  feelings  of  tbe  wife  In  every  case 
other  than  that  before  us.  Whenever  in  any 
of  these  she  suffers,  presumably  he  suffers;  he 
has  a  direct  pecuniary  interest  in  tbe  result; 
and  tbe  defendant  is  entitled  to  protection  from 
a  second  judgment.  But,  in  the  case  before 
us,  it  is  the  pith  and  marrow  of  the  complaint 
that  in  alienating  the  husband's  conjugal  af- 
fection from  tbe  wife,  in  inducing  him  to  deny 
bis  conjugal  society  to  her,  in  persuading  him 
to  givebls  adulterous  aflectlons  and  society  to 
the  defendant,  the  tatter  has  inflicted  upon  the 
plaintiff  au  injury  by  which  from  the  nature 
of  the  case  it  is  impossible  for  the  husband  to 
suffer  injury;  for  which  it  is  impossible  for 
him  to  ask  redress  either  for  himself  or  for  his 
wife.  To  aiA  in  his  name  would  be  to  plant 
the  seeds  of  death  in  tbe  cause  lU  the  outset, 
and  the  law  does  not  compel  those  who  have 
suffered  wrong  so  to  ask  for  redress  as  to  In- 
sure denial. 

In  a  case  of  this  kind  the  wife  can  only  ask 
for  damages  by  and  for  herself;  the  law*  can- 
not make  redress  otherwise  than  to  her  solely, 
apart  from  all  others,  especially  apart  from  her 
husband.  For  no  theory  of  the  law  as  to  the 
merger  of  the  rights  of  the  wife  in  those  of  the 
hus^nd  could  include  her  right  to  his  con- 
jusal  affection  and  society.  Although  all  other 
debts  and  rights  to  her  might  go  to  bim,  there 
yet  remained  this  particular  deot  from  him  to 
her  absolutely  alone  and  beyond  the  reach  of 
the  law  of  merger.  So  long  as  she  on  her  part 
kept  the  marriage  contract  no  interest  in  this 
ri^t  can  be  taken  from  her;  the  husband  can- 
ttL.R.  A. 


not  acquire  any  interest  in  it;  she  cannot  trans- 
fer any. 

Of  legal  necessity,  therefore,  damages  for  in- 
jury to  this  right  must  be  to  her  solely.  If  the 
law  should  permit  the  husband  to  share  Uiere- 
in,  it  would  be  to  the  extent  of  such  sbate  to 
deny  justice.  This  the  law  may  not  do.  More- 
over, even  if  it  be  so  that  upon  the  recovery  of 
damages  by  the  wife  for  this  injury  to  her  sole 
right,  the  law  would  give  tp  the  husband  the 
custody  thereof  as  her  trustee,  that  would  not 
be  a  suflBcient  answer  to  the  action  in  ita  pres- 
ent form. 

It  is  the  contention  of  tbe  defendant  that  the 
admission  by  the  plaintiff  that  she  and  her  bus- 
band  are  still  living  together  is  an  admission 
that  she  now  has  and  enjoys  all  that  tbe  mar- 
riage contract  can,  or  intended  to,  secure  to 
her;  and  that  she  has  neilhi^r  in  law  nor  in  fact 
suffered  any  injuiy.  But  this  admission  is  to 
be  considered  in  the  light  of  that  made  by  tbe 
d^endant,  namely,  that  she  has,  during  the 
last  fifteen  years,  lived  in  continual  adulterous 
intercourse 'with  the  husband,— an  intercourse 
procured  by  her  influence  over  bim.  Upon  this 
admission  it  becomes  certain  that  whatever 
may  have  been  tbe  measure  or  quality  of  the 
remnant  of  conjugal  affection  and  society  per- 
mitted to  tbe  {udotiff  by  the  defendant,  as  a 
matter  of  fact,  and  of  law  as  well,  the  plaintiff 
has  been  deprived  of  the  conjugal  affection  and 
society  which  the  marriage  contract  entitled 
her  to  enjoy  and  required  her  husband  to  give; 
and  that  a  valuable  ri^ht,  absolutely  sole  in  her 
and  incapable  of  division,  has  been  injured. 

It  is  not  a  prerequisite  to  the  right  of  tbe 
plaintiff  to  maintain  this  suit  in  her  own  name 
that  she  should  have  been  abandoned  by  ber 
husband  in  tbe  literal  sense,  nor  that  she  should 
have  actually  separated  herself  from  him  by  or 
without  a  cJecree  of  divorce.  If  she  has  auf 
fered  the  wrong  complained  of  her  right  to  re- 
dress ia  absolute;  it  cannot  be  made  to  depend 
upon  any  (rf  these  conditions.  As  long  as  die 
keeps  ber  marriage  contract,  so  long  she  has 
the  right  to  the  conjugal  society  and  affeclioD 
of  her  husband.  .  Poaalbly  she  may  regain 
these.  This  possibility  is  her  valuable  rigfat. 
Tbe  defendant  may  not  demand  that  ^e  ^all 
sacrifice  it  for  (he  future  as  the  price  of  redress 
for  injuries  in  the  past.  Upon  the  pleadings 
there  is  a  valuable  nght  in  the  wife  soldy,  aEul 
an  injury  thereto  for  which  danuwes  must  be 
given  to  ber  solely,  notwithstanding  the  faa 
that  she  is  living  with  her  husband;  therefore 
the  law  cannot  refuse  its  assistance.  The  rutos 
of  law  which  the  defendant  invokes  for  her 
protection  are  not  applicable  to  the  case. 

The  Superior  Court  it  advited  that  ihn  com- 
plaint  is  n^fficient  and  that  the  plea  in  abatr- 
menl  ia  intuMeient. 

In  this  opinion  the  other  Judges  concurred. 
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Open  and  notorious  poaaeMdra  of  land 

under  a  tteed  which  appears  br  the  records  to  be 
from  a  stranger  to  the  title  Is  sufflctent  to  put  an 
Intendlnfr  purchaser  thereof  from  one  holdlDS 
the  record  title  on  Inquiry ;  and  the  existence  of 
such  facts  wUl  therefore  prevent  his  becoming  a 
purchaser  bona  flde  and  vtthout  notioe. 

(December  19.  ISHL) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Mendocino  County 
in  faTorof  defendants  In  anaction  of  ejectmmt. 
Affirmed. 
Commissioner's  opinion. 
Tbe  facte  sufilciently  appear  in  the  opinion. 
Meam.  Bond  A  Fl^b^ek  and  J.  M. 
Mannon,  for  appellant: 

As  NickersoD  and  Baker  were  operating  tbe 
toad  for  tbemselves  and  claiming  the  land  in 
their  own  right,  their  possession  gave  no  notice 
•of  any  title  to  tbe  land  held  by  the  Oarcia  and 
Point  Arena  Railroad  Company. 
Fair  t.  Stetrntot^aH  Cal.  400. 
Nickerson  and  Baker  refused  to  answer  any 
inqulrrvhenmadedefendante  OS  to  the  foreclos- 
ure suit,  except  to  assert  the  title  to  a  right  of 
way.  The  corporation  is  estopped  by  the  acte 
«f  Its  servants  and  agents,  and  is  timited  in  its 
pretensions  to  the  claim  of  Nickerson  and 
Baker,  made  in  tbe  foreclosure. 

Piekard  v.  8eara.  6  Ad.  &  EI.  471;  FUter  v. 
Hustd,  1  £q.  Cas.  Abr.  823;  Savage  t.  Fbtter, 
H  Mod.  85;  S/tarpe  v.  Foy.  L.  R.  4  Cb.  85; 
Berrisford  r.  Milaard,  2  Atk.  49. 

Tbe  effect  of  mere  possession  is  not  notice  of 
title,  but  only  to  put  the  purchaser  upon  in- 
•quirr. 

Wade,  Notice,  S  374,  p.  152;  Fair  v.  Steee- 
not,  29  Cal.  486;  Thompaon  v.  Pioehe,  44  Cal. 
508;  Smith  v.  7ule,  Sf  Cal.  180;  Lettraie  v. 
Barth,  19  Cal.  675;  Pieo  v.  GaUardo,  52  Cal. 
■208. 

Possession  is  notice  only  of  the  legal  or  equi- 
table inlereat  In  the  land  of  tbe  person  In  poe- 
-session. 

Smith  V.  DaU,  13  Cal.  610;  Losey  v.  Simpson, 
11  N.  J.  Eq.  246;  Wade,  Notice,  ^  278.  p.  131. 
The  protection  furnished  by  the  Registry 


THorXK.— Adverse  poMemUm;  late  decMons. 

.  Visible,  notorious,  dlstinot  and  absolute  advene 
possession  of  a  lot  for  more  than  twenty  years  is  a 
bar  to  an  action  to  recover  It.  Iflddlosez  Co.  v. 
Lane,  140  Maao.  101;  Finn  v.  Wisconsin  River  Land 
■Co.  re  Wte.  5«. 

The  breaking  and  sowing  for  flfteen  yeara  of 
thirty  aoree  of  an  unfenced  eighty-acre  tract  of 
land,  without  performing  any  further  acte  of  pos- 
session except  to  harvest  the  crops,  does  not  con- 
stitute an  open,  notorious  and  exclusive  possession 
during  that  period.  Bobbins  v.  Hoore  (IIL)  21  N.  E. 
Bep.  984. 

Possession,  to  tw  advene,  must  be  Inoonslstent 
«  L.  R.  A. 


Laws  should  not  be  taken  away  except  upon 
clear  proof  of  a  want  of  good  faith  in  the  party 
claiming  their  proteclion,  and  a  clear  right  in 
him  who  seeks  to  establish  notice  by  means  of 
pc»Be9^on. 

Brown  v.  Volkening.  64  N.  Y,  76,  2  N.  T. 
Week.  Dig.  86;  Union  GolUge  T.  Wuda-,  68 
Barb.  685;  Bogue  v.  ^ilUarni,  48  III.  871;  Buf- 
fer V,  Stevent,  26  Me.  484;  UNece  v.  LeNeve,  3 
White  &  T.  Lead.  Cas.  in  Eq.  4th  Am.  ed.  186 
and  cases  cited;  Merritt  v.  Northern  R.  Co.  12 
Barb.  606. 

Tbe  only  notice  which  the  Bank  of  Mendo- 
cino bad  of  ibe  possession  of  tbe  railroad  com 
pany  is  such  as  might  have  been  implied  from 
the  possession  of  Nickerson  and  Baker;  and 
tbe  extent  of  such  notice  is  only  the  interest 
which  they  individually  had  and  held  in  their 
own  light,  and  not  as  agents  or  servants. 

SmiOt  V.  DaU,  18  Cal  510;  Lotey  v.  Bimp 
son,  11  N.  J.  Eq.  S46;  Wade,  Notice,  g  278. 
p.  151. 

If  the  apparent  possesdon  of  land  is  conaat 
ent  with  ue  title  appearing  of  record,  it  is  not 
the  duty  of  tbe  purcbaser  to  make  any  Inquiry 
concerning  tbe  title  beyond  what  the  recording 
office  shows. 

Smith  Y.  Tule,  31  Cal.  181. 

Where  one  holds  and  is  in  possession  of  cer- 
tain rights  in  a  tract  of  land  by  a  deed  which  is 
recorded,  and  has  certain  other  rights  by  deed 
not  recorded,  bis  possession  will  not  be  notice 
of  his  title  or  claim  beyond  what  he  holds  un- 
der his  recorded  deed. 

Great  FaUa  Go.  v.  Worster,  15  N.  H.  413; 
Pltnner  v.  Boberteon,  6  8erg.  &  R.  179;  Palmer 
V.  Bates,  22  Minn.  583;  Woods  v.  Farmere,  7 
Walts,  382;  Gorpman  v.  Baeeattow,  84  Pa.  868; 
White  T.  Wakefield,  7  Sim.  401;  Biee  v.  Biee,  2 
Drew.  78;  Muir  t.  Joay.  26  Beav.  148;  Staplet 
V.  Fenton.  6  Hun.  172;  Bell  v.  Ttoitight,  28  N. 
H.  500;  Crassen  v.  Swoveland,  23  Ind.  4^; 
Newhall  v.  Pierce,  5  Pick.  450;  Truesdale  v. 
F<yrd,  87  HI.  210;  Emmons  v.  Murray,  16  N. 
H.  898;  Ely  V.  Wilcox,  20  Wis.  528;  Colby  v. 
Kenniston,  4  N.  H.  263. 

To  imply  notice,  tbe  possession  must  be  open, 
visible  and  unambiguous,  such  as  is  not  liable 
to  he  misunderstood  or  misconstrued. 

Coleman  v.  BarkUa,  27  N.  J.  L.  857;  JMme$ 
V.  Stout.  10  N.  J.  Eq.  419;  BOl  t.  TteiHgkt,  83 
N.  H.  500. 

Notice  which  puts  the  purchaser  on  inquiry 
merely  is  not  sufficient. 
Dey  y.  Dunham,  2  Johns.  Ch.  182;  JfeJtfeeAaii 


with  the  title  of  the  true  owner  who  Is  out  of  po^ 
session,  and  of  such  a  character  as  to  operate  as 
notice  to  him  that  the  poaooonlon  Is  held  under  a 
claim  of  right  or  color  of  title  sufBolent  to  establish 
an  ouster  of  the  owner,  McDonald  v.  Fox  (Nev.) 
22  Pbo.  Kep.  284. 

What  constitutes  adverse  possession.  See  note  to 
Collett  V.  Vanderburgh  County  (Ind.)  4  Z>.  R.  A. 
321. 

SufiBoienoy  of  occupation  to  constitute.  Erok  v. 
Church  (Tenn.)  4  L.  R.  A.  Ul,  note;  Illinois  Cent. 
B.  Co.  r.  Houghton  (ni,)l  L.  R.  A. iOS,  note. 

Under  tax  title;  color  of  title;  period  of  UmitB- 
tlon.  Qago  v.  Hampton  (111.)  S  L.  B.  A.  SO,  note. 
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v.  Oriffing,  8  Pick.  149;  Mundg  v.  Vawtar.  3 
Gratt.  518;  Barrett  v.  Barrett,  81  Tex.  844; 
Waltaee  v.  Orap$,  8  Strob.  L.  266;  Bart  v. 
Farmert  dk  M.  Bank,  83  Vt.  253;  Mills  v. 
Bmith,  76  U.  8.  8  Wall.  37  (19  L.  ed.  840}; 
Sogers  v.  Wii^,  14  111.  65. 
Mr.  J.  A.  Cooper  for  respoodents. 

Foota*  C,  delivered  the  following  opin- 
ion : 

This  is  an  actioo  in  ejectment.  A  day  or 
two  before  tbe  trial  of  the  cause  ihe  defend- 
ants offered,  In  writinK,  to  allow  ibe  plaintiff 
to  take  judgment  for  ^1  the  land  sued  for,  ex- 
cept that  deflcribed  Id  paragraph  6  of  the 
answer.  This  seems  to  nave  been  declined, 
and  the  result  of  the  trial  was  that  the  plaintiflE 
obtained  Judgment  for  all  the  land,  except 
that  set  out  in  said  paragraph,  and  for  costs. 
From  that  judgment  and  an  order  deoying  a 
new  trial  the  pRiintiff  has  appealed. 

Under  tbe  facts,  as  found  by  tbe  court,  tbe 
plaintiff  was  defeated  in  its  effort  to  rerover 
the  land  mentioned  in  the  paragraph  referred 
to  because  it  appeared  upon  the  trial  that  the 
title  and  rig^t  of  possession  to  that  portion  of 
tbe  land  in  dispute  was  In  the  Garcia  &  Point 
Arena  Railroad  Company,  a  corporation,  not 
a  party  to  tbe  suit,  and  that  the  defendants 
only  have  possession  of  it  as  the  agents  of  that 
company.  Tbe  evidence  on  which  the  find- 
ings were  based,  that  tbe  title  and  right  of 
possession  so  existed,  was,  in  brief,  that  tbe 
railroad  company  had  been  for  many  years  in 
the  open  and  notorious  pofiseesion  of  the  land, 
and  toat  a  deed  in  fee  simple  bad  been  exe- 
cuted to  it  about  the  time  that  itassumed  such 
possession,  in  the  year  1870,  from  one  Camp- 
bell, from  whom  Uie  plaintiff  also  claims  (o 
derive  its  title  by  mesne  conveyance.  It  fur- 
ther appears  that  the  deed  to  the  railroad  com- 
mny  had  never  been  recorded,  and  was  lost. 
The  plaintiff  claimed  title  by  virtue  of  a  sher- 
iff's deed  on  a  foreclosure  sole,  under  a  mort- 
gage executed  by  one  Abbott,  to  whom  Camp- 
hell  had  made  a  deed  of  tbe  land  long  after 
the  deed  to  the  railroad  company  was  exe- 
cuted. 

Id  the  brief  of  ite  counsel,  appellant  claims 
that  tbe  evidence  shows  that  the  plaintiff  was 
a  bona  fide  purchaser,  without  notice  of  tbe 
unrecorded  deed  from  Campbell  to  the  rail- 
road company,  and  that  the  findings  to  the 
contrary  are  wrong,  and  seems  to  rely  mainly 
upon  this  point  for  a  reversal  of  the  judgment 
and  order  appealed  from.  It  is  said  the  evi- 
dence shows  that  the  possession  of  tbe  railroad 
company  was  initiated  under  a  deed  of  a  mere 
right  of  way  from  two  persons,  Wbitmore  and 
Stevens,  to  whom  there  was  no  deed  of  record 
from  Campbell;  that,  having  taken  possession 
in  such  manner,  and  placed  such  a  deed  upon 
record,  the  railroad  company  had  an  apparent 
possession  under  that  deed;  and  that  such  pos- 
session, long  continued,  open  and  notorious  as 
it  might  be,  did  not  and  should  not  have  put 
the  plaintiff,  when  it  came  to  take  a  deed  to 
the  land,  upon  inquiry  as  to  the  true  nature  of 
the  possession  of  the  railroad  company.  In 
other  words,  tbe  plaintiff  contends  that  the 
possession  of  the  railroad  company  was  ccm- 
sistenl  with  the  deed  from  Whitmore  and  Ste- 
vens, although,  by  the  record,  they  were 
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strangers  to  the  title  of  Campbell,  the  commoo 
source  of  title,  and  that  the  company  cannot 
be  heard  to  say  tbe  plaintiff  should  have  in- 
quired  diligently  as  to  whether  th?  company 
held  a  deed  from  Campbell  of  prior  date, 
although  unrecorded,  to  that  made  to  Abbott, 
from  whom  the  plaintiff  claims. 

Tbe  real  question  in  the  controvert,  tbeo,. 
is  whether  an  opoi  and  notorious  poascjaicB 
under  the  deed  of  one  who  apparently  never 
had  any  connection  with  or  convevance  from 
the  real  holder  of  the  title  is  such  as  that  in 
individual  desiring  to  purchase  tbe  land  from 
one  who,  by  the  record,  seems  to  be  tbe  tror 
owner,  m^  safely  do  so  vrltbont  any  further 
inquiry  as  to  the  tme  nature  of  tbe  occupant's 
ptMseasioD,  and  may  conclude  that  he  has  pos- 
session of  tbe  true  owno^a  land  by  no  other 
conveyance  than  that  of  one  who  has  do  shad- 
ow of  title  to  tbe  premises.  The  poeition  of 
the  appellant  is  to  tbe  effect  that  nn  ioqmiy 
would  be  necessary;  that  tbe  purchaser  woqM 
have  a  right  to  assume  th^  the  possession  na 
under  one  who  bad  no  title  wbatevo',  wai  thai 
of  a  mne  trespasser  as  to  tbe  true  owner  of  tbe 
land,  and  that  a  purchaser  might  vritb  safety 
take  a  deed  from  the  owner. 

The  case  of  Fair  v.  &ftenot,  29  Cal.  490. 
cited  by  the  appellant,  does  not  sustain  bi& 
conteotloD.  The  rule  as  to  tbe  matter  is  Ten' 
aptly  stated  in  POl  v.  MeBIrvg,  88  CaL  377, 
where  the  appellate  court  quotes  aflSnniDgly 
from  the  opinion  in  the  case  of  WiliiamM  v. 
Bnwn,  15  N.  T.  864,  to  this  effect:  "The 
true  doctrine  on  this  subject  is  that,  when  i 
purchaser  has  knowledge  of  any  fact  suffideot 
to  put  him  on  inquiry  as  to  the  existence  of 
some  right  or  title  in  conflict  with  that  he  is. 
about  to  purchase,  be  Is  presumed  to  have 
made  the  Inquiiy  and  ascertained  the  extent  ■  f 
such  prior  right,  or  to  have  been  gnilly  of  s 
deoree  of  negligence  equallv  fatal  to  bis  claim 
to  oe  considered  as  a  bona  flide  purchaser." 

Tbe  fact  of  open  and  notorious  poseesrion 
for  so  many  years,  as  in  this  case,  would  cer- 
tainly be  sufficient  to  put  a  purchaiaer  mion  io- 
quiry  as  to  tbe  existence  of  a  deed.  8  Waahb. 
iWProp.  Stbed.  337. 

The  disclosure  by  the  record  of  a  deed  which 
was  made  by  a  stranger  to  tbe  title  wouM  nut 
clear  up  the  doubt  to  a  prudent  mau,  deairing 
to  purchase.  It  would  hardly  be  presumed 
that  a  person  would  have  had  open  and  doIo- 
riouB  possession'  of  another  man's  land  for 
years  without  any  disturbance  under  a  deed 
which  amounted  to  nothing.  That  kind  of 
possession,  under  sncb  a  deed,  is  equivalmt  to 
an  open  and  notorious  possession,  without  aoy 
deed  upon  record,  and  inquiry  should  be  made 
as  to  whether  a  deed  from  the  owner  existed. 
Where  there  is  such  possession,  held  under  no 
record  title,  it  is  clear  from  the  authoritie- 
that  the  intending  purchaser  is  at  lessi  put 
upon  inquiry  as  to  whether  the  party  io  pos- 
session has  a  deed  from  tbe  ri^iful  owner  or 
not.  Bellman  v.  Lerff,  55  Cal.  118,  and  cases 
cited;  T^tten  v.  Moore,  32  N.  H.  884. 

It  was  an  easy  matter  to  inquire  of  those  in 
possession,  without  any  record  title  from  Camp- 
bell, under  what  claim  they  were  in  open  and 
notorious  possessioD  of  bis  land;  and  the  aiere 
fact  that  the  parties  in  possession  bada<}eed 
upon  record  which  did  not  appear  to  be  fMai 
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ftnyoDe  coDoected  with  the  title  did  oot  ab- 
aolTe  the  plaintiff  from  this  ioquiry.  The  pos- 
BesaioD  of  the  railroad  company,  by  its  agents, 
as  it  seems  to  us,  was  conEastent  with  its  unre- 
corded deed  from  Campbell;  and  the  plaintiff 
should  have  inquired  of  them  about  the  actual 
claim  of  title  by  the  railroad  from  the  true 
owner.  The  plaintiff  had  no  right  to  believe 
that  the  railnwl  company  was  maintaining 
open,  Dotoiioosand  long-continued  possession 
01  land  under  a  claim  of  title  exclusively  de- 
rived from  one  who,  by  tbe  record,  had  no  title 
or  claim  to  tbe  land  held  by  tbe  corporation. 
Fairly  oooridered,  with  reference  to  the  differ- 
ent defenses  wt  up  in  tbe  answer,  we  do  not 
think  that  tbe  defendants'  admisskmB  that 


they  were  tbe  successors  "in  interest"  of  tbe 
railroad  company  should  be  held  to  preclude 
the  court  from  finding  from  the  evidence,  as 
presented,  that  the  title  was  still  in  tbe  railroad 
company.  Neither  do  we  perceive  that  the 
court  committed  prejudicial  error  in  its  rulings 
as  to  the  exclusion  of  evidence,  of  which  the 
plaintiff  complains. 

The  other  matters  adverted  to  do  not  require 
special  attention:  and  we  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:    Balcber,  CC;  Hi^ne,  C. 

Per  Curiam : 

For  the  reasoDS  given  in  the  foregoing  opin- 
ioD,     Judgment  and  order  are  a^med. 


ILLINOIS  SUPREME  COURT. 


GERMAN  INSURANCE  CO.,  AppU  \ 

V. 

Wilbelmina  GUECE  et  al. 
(.-..lU.....) 

1.  An  liuraraaee  poUigr  may  be  re- 
ftmned  by  correotlnv  a  mutual  mtMake  In  the 
desorlptlon  of  tbe  premises. 


SOTK.—Mietdke  defined. 

The  essential  element  of  mistake  Is  a  mental  con- 
dition or  oonoeptlon,  or  conviction  of  the  uoder- 
standinsr.  either  In  a  passive  or  active  state;  when 
passive,  it  may  constat  of  unoonsclousness,  lirnor- 
aoce  or  for^tfulnesa;  and  when  active  It  must  be 
a  belief.  Tne  flnt  condition  must  always  concern 
a  fact  material  to  tbe  transaction,  while  In  the 
BBOond  the  belief  may  be  that  a  matter  or  thin^ 
exists  at  the  present  tdme  which  really  does  not 
exist;  or  that  It  existed  at  some  past  time  when  It 
did  not  really  exist.  All  particular  errors  which 
faU  under  ^ber  oondttion  are  mistakes  of  fact, 
irtiloh  are  ground  of  equitable  relief.  This  mistake 
may  arise  from  i^oranoe  (Brfgga  v.  Vanderbllt,  19 
Barb.  22S>;  In  forgetfulneee  of  a  ftict  past  f  Durldn 
V.  Cranston,  7  Johns.  442);  of  a  fact  present  (Huth- 
maeher  r.  Harris,  88  Pa.  Ml);  in  unoonsoknisneaB 
<McDanlels  v.  Bank  of  Rutland. »  Vt.  288;  Elwell 
V.  ChamberilD,  4  Boew.  8S0);  in  belief  In  a  thin? 
which  does  not  exist  (Rheel  v.  Hicks.  25  N.  Y.  280; 
Ketcbum  v.  Bank  of  Commerce,  IB  N.  T.  60S;  Bel- 
knap V.  Seoley.  11 N.  Y.  148;  Martin  v.  HoOormlok, 
8  N.  T.  8B&;  Kip  v.  Monroe,  88  Barb.  ST9;  Gardner  v. 
Troy,  ta  Barb.  428;  Wbeadon  v.  Olds,  Sa  Wend.  174); 
of  thioRB  which  bave  not  existed.  Martin  v.  MoGor^ 
mlck.  gupra. 

The  theory  that  a  mistake  in  respect  of  matters 
as  to  which  tbe  party  had  "  means  of  knowledge  " 
does  not  avoid  a  contract,  has  been  overruled, 
Allen  V.  Mayor,  4  £.  D.  Smith,  401;  KeDy  v.  3otar1, 
0  Uees.  *  W.  54;  Balls  v.  Uoyd.  12  Q.  a  681;  Bell  v. 
Gardiner,  4  Man.  ft  0. 11;  Townsend  v.  Crowdy,  8 

a  RN.s.4Tr. 

Mittake  in  vjtHtten  instrument,  remedies  in  case  of. 

When  by  accident  or  mutual  mistake  a  written 
oontmot  does  not  express  tbe  contract  of  the  par- 
ties, the  remedy  is  by  a  reformation  or  recti  Hcatlon 
of  the  writlnfr-  When,  through  mistake  concern- 
ing the  subject  matter,  it  does  oot  express  their 
understanding,  tbe  remedy  Is  by  rescission  or  can- 
cellation. See  Page  t.  Hlgglna  <M«se.)  5  L,  B.  A. 
UC  and  note. 
6L.R  A. 


2.  A  poUey  iaaoed  by  mUtake  to  a  man 
who  had  no  title  to  the  premises  Insured, 
which  were  owned  by  his  wife  and  her  children, 
will  be  reformed  and  enforced  In  tlieir  favor 
where  the  agent  who  issued  it,  and  who  was 
wholly  relied  upon  by  the  insured  to  have  the 
papers  la  proper  form,  knew  tiie  &otB  as  to  the 
title. 

8.  Beflml  to  pax  *  poUey  solely  on  the 


Uutual  mistake  in  equity  le  a  mistake  common  to 
all  the  parties  to  a  written  contract  or  Instromeat, 
and  usually  a  mistake  oonoeming  the  contents  or 
the  legal  effect  of  the  contiaot  or  Instrument. 

Ibid. 

Where  each  party  mlsimdentood  the  under- 
standing of  the  other,  it  to  a  common,  but  not  a 

mutual,  mistake  as  to  the  subject  matter.  IMd, 

Where  there  is  an  booest  mlsunderstandinir  be- 
tween the  parties  as  to  tbe  suttjeot  matter,  and  one 
par^  drew  the  instrument  according  to  bis  under- 
standing, and  the  other  party  executed  It  without 
a  knowledge'of  its  contents,  It  cannot  be  reformed 
against  the  consent  of  the  drawer;  and  if  it  t>e  de- 
clared void,  the  other  party  cannot  retain  tbe  con- 
BlderatlOD,  and  tbe  drawer  must  aooount  for  the 
gain  made  during  his  possession  of  the  subject 
matter.  Ibid. 

When  an  Instrument  Is  drawn  and  executed 
which  professes  or  to  Intended  to  carry  mto  execu- 
tion an  agreement,  whether  by  writing  or  by  parol 
previously  entered  Into,  but  which  by  mistake  of 
the  draftsman,  either  In  fact  or  In  law,  does  not 
fulfill,  or  which  vlolatee,  the  manifest  Intention  of 
tbe  parties  to  the  agreement,  equity  will  correct 
tbe  mistake  so  as  to  prodnoe  aconforml^  of  the 
instrument  to  the  agreement.  Oooke  v.  Nathan, 
16  Barb.  3*6;  Curtis  v.  Leavltt,  16  N.  T.  164;  Hunt  v. 
Rhodes,  26  U.  S.  1  Pet.  1  (7  L.  ed.  27);  Maher  v.  Hl- 
bemia  L.  Ins.  Co.  «!  N.  T.  291;  Many  v.  Beekman 
Iron  Co.  8  Paige,  188;  Bond  v.  Dnney.  8  Cent^  Kep. 
612, 68  Md.  810. 

BiUtake  must  be  material  and  free  from  culpable 
negliQcnce. 

Tbe  mistake  must  be  material  and  free  from 
culpable  negligence  on  the  part  of  the  party  eeek- 
Ing  Uie  equitable  relief,  to  warrant  the  exercise  of 
equitable  Jurisdiction.  Penny  v.  Martin,  4  Johns. 
Cb.  666;  8^r  v.  Tingley,  U  Conn.  184:  Weaver  v. 
Carter,  10  liOigh,  87;  Trigg  v.  Bead,  5  Humph.  529; 
M'Ferran  v.  Taylor,  7  (T.  8.  8  Crandi,  STO  (2  L.  ed. 
466);  Henderson  v.  Dickey,  86  Ho.  120;  PauUson  v. 
Yan  Iderstine,  28  N.  J.  Bq.  806;  Dambmonn  v.  Bcbul- 
ting,  76  N.  Y.  68;  Stetthelmer  v.  Killlp,  Id.  28!. 
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ground  that  the  fmuxed  hu  no  tlUo  to  Uie  prem- 
isea  Is  a  iralTer  of  obJeotlonB  u  to  proofs  of  loss. 

(Ootober  81, 1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Conrt.  Third  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cal- 
houn County  in  favor  of  plalntifb  in  a  suit  to 
reform  a  certain  insurance  policy  and  to  re- 
cover the  amount  due  thereon  as  reformed, 
AJPrmed. 

The  facts  sufficiently  appear  in  the 'opinion. 
Messrs,  Wilderauui  m  Hamill  for  appel- 
lant. 

Messrs.  Plnero  A  Selby,  for  appelleeB: 
A  policy  of  insurance  may  be  reformed 
where  there  has  been  an  innocent  omission  or 
insertion  of  a  materia)  stipulation  contrary  to 
the  intentioD  of  the  parties. 

Palmer  v.  Hartford  Ins.  Co.  8  Legal  Ad. 
Hov.  15,  1887,  p.  433;  Stone  v.  Sale.  17  Ala. 
057,  52  Am.  Dec.  187;  Partonw  v.  Botmer.  2 
Boot,  1.  1  Am.  Dec.  68;  Harris  v.  Columbiana 
Co.  Mut.  Ins.  Co.  18  Ohio,  116,  51  Am.  Dec. 
4M;  Miles  V.  Stevens,  45  Am.  Dec.  684,  and 
cases  quoted;  Ewints  v.  Strode,  11  Ohio,  480, 
38  Am.  Dea  744;  Norris  v.  North  America  2ns. 
Co.  3  Am.  Dec.  865;  Photnix  F.  Ins.  Go.  r. 
Gumee,  1  Paige,  278, 19  Am.  Dec.  482;  1  Story, 
£q.  Jur.  18th  ed.  §  163.  p.  178. 


The  intention  of  the  parties  is  the  guide  for 
the  decision. 

Kntk  V.  Globe  Ins.  Go.  52  lU.  528;  Home  Tns. 
Go.  V.  Mver,  98  111.  271;  Moliere  v.  Penns^t- 
vama  F.  int.  Go.  5  Ranle,  846;  1  Story.  Eq. 
Jur.  note  B,  18tb  ed.  g  111,  p.  111. 

The  mle  that  no  person  shall  be  permitted  to 
deliver  himself  from  contract  obtlgationa  by 
saying  that  he  did  not  read  what  he  signed  or 
accepted,  is  subject  to  the  limitation  that  it  is 
not  to  be  applied  in  behalf  of  any  person  who 
by  word  or  act  has  induced  the  omissioa  to 
read. 

Palmer  v.  Hartford  Ins.  Co.  supra. 
The  Company's  refiual  to  pay  obviates  proof 
of  loss. 

WiUiajnOurg  City  F.  Ins.  Co.  v.  Gary,  83 
HL  4S7;  PenneU  v.  Lamar  Ins.  Co.  78  111.  308; 
Pe&ria  M.  A  F.  Ins.  Go.  v.  Whitehill,  25  111. 
470;  ^na  Ins.  Co.  v.  Maguire,  51  111.  848. 

The  adjuster's  refusing  to  pay  because  the 
property  was  not  in  the  name  of  the  owner  in 
the  policy,  would  estop  the  Company  from 
demanding  proofs. 

Grange  Milt  (h.  v.  Western  Auur.  Co.  7 
West.  Ret).  423,  118  III.  401. 

An  application  filled  out  by  the  agent  of  the 
Company,  not  read  to  assured,  nor  authorized 
by  assured,  binds  the  Company,  but  not  the  as- 
sured. 


But  equity  wfll  not  rellere  from  the  oonsequences 
of  one's  own  negUgcnoe.  MlUer  t.  Powers,  1 L.  R. 
A.  483, 118  lad.  79. 

Wlten  fraud  entUZea  to  rtlief. 

The  fraud  In  auob  cases  wbloh  will  entitle  a  purtr 
to  relief  Is  fraud  at  the  time  of  weouttoo  of  the 
Instrument,  and  not  Id  a  BubeequeDt  and  distinct 
transaction.  CtaeBterman  v.  Gardner,  K  Johns. 
Ch. ». 

It  Is  one  of  tbe  most  familiar  duties  of  a  court  of 
ofaanoery  to  relieve  from  mistake,  especially  where 
it  has  been  produced  by  the  mlsrepresentattons  of 
tbe  adverse  party.  Bhode  Island  v.  Hassachusetta, 
40  U.  S.  15  Pet.  m  ao  L.  ed.  781). 

Power  to  reform  written  contracts  for  fraud  or 
mistake  belongs  to  courts  of  equity,  and  cannot  be 
exercised  by  common-law  courts.  Such  power 
should  be  exercised  only  In  cases  where  the  proof 
is  entirely  satisfactory.  Ivlnson  v.  Button,  96  U. 
a.  re  (26  L.  ed.  66). 

Equity  has  jurisdiction  of  fraud,  misrepreeenta- 
tioQ  and  coDoealment;  and  It  does  not  depend  on 
diaoovery.  Jones  v.  BoUes,  7B  U.  a  9  Wall.  884  OS 
L.  ed.  784). 

If  there  be  any  one  ground  upon  which  a  court 
at  equity  affords  relief  with  more  unvarylnff  uni- 
formity than  on  any  other.  It  is  on  allegation  of 
fraud,  whether  proven  or  admitted.  Atkins  v. 
Dick,  89  TJ.  8. 14  Pet.  114  ao  I.,  ed.  878). 

AfBmiatlve  relief  will  not  be  granted  in  equity 
upon  the  ground  of  fraud,  unless  it  Is  alleged  in  the 
bilL  Voorbeee  v.  Bonesteel,  88  tJ.  S.  16  Wall.  16  (21 
I..ed.»8). 

Mittalte  of  faet. 

A  mistake  as  to  a  matter  of  fact,  to  warrant  re- 
lief In  equity,  must  be  material,  and  the  fact  must 
have  controlled  the  conduct  of  the  party,  and  the 
party  must  haveavalled  himself  of  aooesBibleknowl- 
edge.  Orymee  v.  Sanders.  98  U.  B.  65  (28  L.  ed.  TBS). 

If  a  mistake  exist,  not  In  the  instrument,  but  in 
the  agreement  Iteelf,  and  is  clearly  proved  to  have 
been  the  result  of  ignoranoe  of  «ome  material  fact, 
a  court  of  equity  will,  in  general,  grant  relief. 
6L.B.A. 


Equity  will  relieve  in  oase  of  a  mistake  of  fact. 
Hunt  V.  Rhodes.  SB  U.  S.  1  Pet,  1  a  L.  ed.  27>;  Cath- 
cart  V.  Robinson,  80  U.  8. 5  Pet.  864  (8  L.  ed.  120). 

Courts  of  equity  will  rescind  contracts  on  ac- 
count of  t^elr  faarlng  been  Induced  by  a  mutual 
mistake  as  to  material  facta.  Belknap  v.  Sealey,  2 
Duer.  010. 

Courts  of  equity  have  bo  long  reacinded  contracts 
on  account  of  their  having  lieen  induced  by  a  mu- 
tual mistake  as  to  material  facta  tliet  it  caanot  be 
contended  that  such  relief  cannot  tw  properly 
granted.  Ibid. 

MUake  of  law. 
A  mistake  of  law  exista  only  when  it  artaes  from 
(1)  a  mtsapprebeneion  of  the  law  by  all  parties, 

euppoelng  that  they  knew  and  undeistood  it{  0r)  a 
misapprehension  of  the  law  by  one  party,  of  which 
the  other  waeawareat  the  timeof  oonCraotlDg,bat 
wbloh  they  did  not  rectify.  Many  v.  Beelcmao 
Iron  Co.  9  Paige,  188;  Hall  v.  Reed,  S  Barh.  Ch.  aOfc 
Pitcher  V.  Turin  Plank  Road  Co.  10  Barb.  48S;  Wake 
V.  Harrop,  a^urlst.  &  N.  788;  Brougbton  v.  Hutt,  S 
De  G.  &  J.  GOl;  Bvants  v.  Strode.  11  Ohio,  MB; 
Wheeler  v.  Smltii,  SO  U.  8. 9  How.  S5  08  L.  ed.  441; 
Chaplin  V.  Laytin,  18  Wend.  4fft,  m;  t  Pom.  Bo. 

Jur.  aoi. 

The  general  rule,  both  at  law  and  oquitr,  is 
"ignorantia  Jttris  haxui  eansusat,"  as  the  courts  of 
this  State  have  repeatedly  declared.  Ttiende,  how- 
ever, has  not  been  considered  mdvenal  and  Inlim- 
ble.  Frelohnecht  v.  Meyer,  89  N.  J.  Eq.  «68;  Gar- 
wood v.  Eldrldge,  2  N.  J.  Eq.  146;  Bently  v.  Whltte- 
more,  18  N.  J.  Bq.  366;  Hampton  v.  Nioholaon,  18  S. 
J.  Bq.4)88;  Hayes  v.  Stiger.  29  N.  J.  Bq.  198. 

Assuming  that  complainant  was  aware  of  the 
omission  to  execute  the  deed,  and  that  grantee's 
name  was  not  to  be  appended,  except  by  her  special 
guardian,  tbe  case  would  in  that  respect  be  one  of 
mistake  of  law.  Temple  v.  Hawley,  1  Suidt.  Ch.- 
174. 

If  both  were  ignorant  of  the  Act  of  the  Lefis- 
lature.  there  was  a  mutual  mistake  of  taw  against 
which  equity  will  relieve.  Sparks  v.  PIttmaa,  SI 
HiaB.  SBD;  Green  v.  Morris  ft  B.  R.  Co.  IS  H.  J.  Bq. 
160b 
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Lycoming  F.  1m.  Co.  v.  Jaekaem,  88  111.  305; 
Andalm.  Co.  t.  FM.  71  III.  632;  Qtrmania 
Fire  Int.  Co.  t.  MeK^,  94  III.  499;  Fovoler  r. 
^na  V.  Ins.  Co.  16  Am.  Dec.  466;  Gajrwbell 
T.  MereJtanU  &  F.  Mui.  F.  Jne.  Co.  37  N.  H. 
35,  72  Am.  Dec.  880;  American  Ins.  Co.  v. 
Lutireil.  89  111.  316.  See  also  Bockford  Ins. 
Co.  T.  kelson,  7S  111.  548. 

Cralgr*  J.,  delivered  tbe  opinitHi  of  tbe 
conrt: 

Tbis  was  a  bill  in  equity,  brought  to  reform 
B  policy  of  insurance  issued  by  the  German 
Insurance  Company  to  one  Fred.  Gueck,  on 
the  ground  Ibat  it  purports  to  insure  his  inter- 
est ia  certain  property,  when  it  should  have 
insured  tbe  interest  of  the  (Ktmplainanis,  whose 
agent  tbey  claim  Fred.  Oueck  was,  and  on 
tbe  farther  f^und  that  a  mistake  was  made 
in  the  description  of  .the  land  on  which  the 
building  was  erected. '  Tbe  bill  also  seeks  to 
enforce  payment  of  the  policy  after  it  shall  be 
reformea.  The  relief  sought  is  resisted  mainly 
on  two  grounds:  first,  ibere  is  no  case  made 
by  the  pleading  or  evidence  eutitting  com- 
plainants to  a  decree  to  reform  tbe  policy; 
second,  if  sucb  a  case  were  made,  the  evidence 
falls  to  show  a  case  entitling  the  complainanta 
to  a  decree  enforcing  payment.  On  the  bear- 
ing in  the  circuit  court,  on  the  pleadings  and 


AflBumlDif  tbat  oomplalDant  was  aware  of  the 
omlBHion  to  execute  tbe  deed,  and  that  grantee's 
name  was  not  to  be  appended,  except  by  her  special 
guardian,  tbe  case  would  in  that  respect  be  one  of 
mistake  of  law.  Temple  v.  Hawler  and  Champllii 
V.  Lay  tin,  supra. 

Courts  do  not  relieve  from  acta  done  under  a 
ftalse  knowledge  of  the  fiiota  though  under  a  mis- 
take of  the  law.  If  relief  can  be  granted  In  any 
ciue  It  Is  for  mistake  of  the  law,  founded  on  the 
fact  that  the  adverse  party  had  parted  with  noth- 
ing of  any  real  value.  GamarT.  Bird,  67  Barb.  288. 

Courts  of  ohancery  will  not  relieve  from  mere 
mistakes  of  law.  Bank  of  C.  8.  v.  Daniel,  87  U.  B. 
12  Pet,  as  (»  L.  ed.  989>;  Snell  v.  Atlantic  F.  ft  H.  Ins. 
Go.  96  U.  S.  86  (26  L.  ed.  SS). 

Ignorance  of  the  law,  wiUi  a  fuU  'knowledge  of 
tbe  facte,  will  not  be  a  ground  for  equitable  relief. 
StORB  V.  Barker,  8  Johnn,  Cb.  166. 

This  rule  Is  applied  to  a  case  where  a  partnership 
eetUement  was  made  on  the  basis  that  one  partner 
was  liable  to  pay  certain  obligations  Incurred  on 
partnCTsblp  aooount.  Btopham  v.  Price,  M  U.  S. 
IS  How.  168  lU  L.  ed. 

In  ease  of  a  mutual  mistake  of  law.  If  the  nature 
of  tbe  transaction  Is  such  that  the  parties  cannot 
be  restored  BUbstantiaUy  to  their  rights  as  they  ex- 
isted previous  to  the  agreement,  chancery  cannot 
relieve  .'against  the  oonsequenoee  .of  the  mistake. 
Crosier  v.  Acer,  7  Paige,  137. 

Courts  will  sometimes  grant  relief  against  a  mis- 
take of  law,  where  it  can  be  done  without  impairing 
tbe  rights  of  those  who  were  ignorant  of  the  exisl^ 
enoe  of  any  such  mistake  when  their  rights  accrued. 
HaU  T.  Reed,  2  Barb.  Ch.  GOO. 

So  where  a  contract  was  made  under  a  mistake  [ 
of  law,  relying  on  the  statements  of  the  otiier  party. 
It  may  be  reformed.  SneU  v.  Atlantic  F.  ft  M.  Ins. 
Co.9SU.a86f26L.ed.  52). 

A  mistake  arising  from  ignorance  of  law  Is  not  a 
ground  for  reforming  a  deed  founded  on  such  mis- 
take, except  In  some  few  cases  of  peculiar  charac- 
ter. Hunt  V.  Rhodes,  86  0.  8. 1  Pet.  1  (7  L.  ed.  27); 
Gathcart  v.  Robinson,  30  U.  S.  6  Pet  261  (8L.  ed.  120). 

The  law  of  a  foretgn  country,  or  of  another 

«L.a  A. 


evid«ice,  a  decree  was  rendered  in  favor  of 
the  complainants,  which,  on  appeal,  was 
affirmed  in  the  appelate  court. 

Upon  looking  mto  the  evidence  it  appears 
that  Christian  Fiedler  died  intestate  on  the  28d 
da^  of  Kovember,  1869;  that  he  left  a  widow, 
Wilhelmina,  and  Henry,  William,  Christian, 
Johanna  and  Charles  Fiedler,  and  Louisa  Si- 
mon and  Racbel  Boede,  as  his  heirs-at-law. 
Fiedler  died  seised  of  the  N.  W.  i  of  sec.  20, 
T.  11  S,  B.  aw.,  in  Calboun  County.  Tbe 
widow  was  appointed  administratrix  of  bis 
estate.  She  testified  that  the  house  on  tbe 
place,  when  ber  husband  died,  was  "not  tit 
to  live  in,"  "and  the  county  conrt  gave  her 
permission  to  build  a  new  one,  which  she  did, 
at  a  cost  of  $3,200." 

The  testimony  shows  thst  the  widow  em- 
ployed Morris  fisher  to  build  tbe  house.  He 
commenced  the  work  in  the  fall  of  1870,  and 
finished  tbe  Job  in  the  spring  of  1871.  In  tbe 
mean  time,  on  January  6,  1871,  the  widow  was 
married  to  Fred.  Gueck.  Fisher  was  agent  of 
the  Insurance  Company,  and  while  building 
the  house  he  had  conversation  with  Gueck 
and  his  wife  in  regard  to  insuringthe  property. 
On  the  14th  day  of  October,  1872,  Gueck 
called  on  Fisher,  and  informed  bim  that  his 
wife  bad  concluded  to  Insure  the  house  for 
91,400.   Fisher  filled  out  an  application.  It 


state.  Is  always  regarded  as  a  fact,  subject  to  mis- 
take through  error  or  Ignorance  (Haven  v.  Foster, 
9Tk^.  Ill:  Bank  of  ChlUicotbe  v.  Dodge, 8  Barb. 
288;  Hercbants  Bank  Bpaldlng,  12  Barb,  802; 
Patterson  v.  Bloomer,  86  Conn.  57);  henoe.  where 
an  act  is  done  Intentionally  and  with  knowledge, 
tbe  doing  of  the  act  cannot  be  treated  as  a  mistake, 
as  by  adding  to  or  omitting  from  the  written  agree- 
ment; the  elements  of  knowledge  and  intention 
contradict  the  eeaentlal  oonoeptlon  of  mistake. 
BettST.  QuDD,  8L  Ala.  219. 

MOKoneept^  of  leoal  rlffiOs. 

A  contract  entered  into  under  a  mutual  mlsoon- 
ceptlon  of  legal  rights,  amounting  to  a  mistake  of 
law  In  the  contracting  parties,  where  the  object  of 
it  cannot  be  accomplished,  may  t>e  set  aside  or  re- 
scinded as  a  contract  founded  In  mistake  of  mat- 
ters of  fact.  Champlin  v.  laytln,  1  Edw.  Ch.  467. 
affirmed,  6  Paige,  189,  18  Wend.  407;  Qrlfflth  v. 
Townley,  09  Ho.  18;  Story,  Eq.  •  184. 

Where  the  parties  stand  In  unequal  position,  and 
one  party,  reposing  confldenoe  in  the  other,  sur- 
renders rights  without  a  proper  understanding  of 
them,  the  compromise  will  be  set  aside,  even  though 
there  was  no  fraudulent  Intent  on  the  part  of  the 
other  party.  Wheeler  v.  Smith,  60  C  8. 9  How.  6ft 
aSL-ed.  44). 

Mistake  cu  to  legal  effect  of  instrxanera, 

A  reformation  is  permitted  where  there  has  been 
a  failure  to  perform  it,  by  the  misunderstanding, 
on  the  part  of  the  plalntltf,  of  the  effect  of  the  in- 
strument by  which  performaooe  was  attempted, 
although  the  mistake  be  not  mutual.  Welles  r. 
Yates,  44  N.  T.  530. 

The  oourt  would  be  Justified  in  the  exercise  of 
its  equitable  powers,  if  it  was  neoefeary  to  do  so, 
for  the  purpose  of  preventing  injustloe,  to  direct 
that  the  deed  be  modified  so  as  to  preserve  the  lien 
of  the  mortgage.  Judd  v.  Seeklns,  68  N.  Y.  m. 

Where  the  parties,  on  delllieratlon  and  advice, 
reject  one  species  of  security  and  agree  to  seleot 
another,  under  misapprehension  as  to  tbe  nature 
of  the  security  selected,  equity  wmfti^t-ralleuf  Id 
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was  Dot  read  to  Gueck,  or  any  of  the  parties 
interested.  Tbe  flret  policy  was  theo  made 
out  and  taken  by  Gueck  to  complainants. 
About  five  years  afterwards  another  policy 
waa  issued,  in  renewal  of  tbe  first,  by  tbe  Com- 
pany. On  or  about  October  18,  1882,  a  tbinj 
policy  was  issued  by  tbe  Company,  in  tbe  same 
amount,  for  five  years,  and  wbile  it  (policy  No. 
209.026)  was  in  full  force  and  effect,  to  wit,  on 
or  about  October  16,  1886,  the  house  burnt 
down  and  became  a  total  loss.  All  tbe  appli- 
cations are  in  tbe  handwriting  of  Morris  Fisber, 
the  agent  of  tbe  Company,  and  are  signed 
"Prederich  Gueck"  and  "Fred.  Gueck,  re- 
spectively. Gueck  never  knew  what  tbe  ap- 
piicationa  contained.  He  and  Mrs.  Gueck  left 
all  this  buEdoess  to  Mr.  Fisber,  relying  on  bim 
to  have  all  tbe  papers  in  proper  form.  The 
third,  dated  October  18,  1883,  on  which  the 
policy  No.  309,035  was  issued,  is  tbe  founda- 
tion of  this  suit.  Tbe  land  is  incorrectly  de- 
scrit)ed  as  Iwing  in  section  5,  instead  of  section 
30,  as  before,  township  and  range  being  right. 
Tbe  following  question  as  to  title  appears: 
"(5)  Title.  Have  you  fee-simple  title?  Goody 
If  not,  what  kind  of  title  have  you?" — to  which 
there  is  no  answer. 

Tbe  policies  were  all  issued  to  Fred.  Gueck, 
although  he  bad  no  interest  in  tbe  property 
named,  and  after  tbe  loss  the  Company  refused 
to  pay,  on  tbe  ground  that  he  had  no  interest 
in  the  property,  predicating  its  refusal  apon 


the  following  clause  In  the  policy:  "In  case 
the  interest  of  tbe  assured  in  said  property  is 
not  tbe  sole,  absolute  and  unincumbered  own- 
ership thereof,  both  at  law  and  in  equitv,  ihia 
Company  shall  not  be  liable  to  pay  (o  tJie  as- 
sured, by  virtue  of  this  policy,  an^  sum  ex- 
ceeding tbe  actual  cash  value  of  the  interest  of 
tbe  assured  at  tbe  time  of  the  loss." 

If  the  contracting  parties  to  a  policy  of  In- 
surance make  a  mntake  in  tbe  description  of 
the  premises,  or  in  the  names  of  the  insured,  a 
court  of  equity,  upon  proper  proof,  has  juris- 
diction to  reform  the  contract  and  correct  the 
mistake,  as  held  in  Keith  t.  Gl/jbe  Int.  Go.  53 
III.  518,  and  Home  Int.  Ch.  v.  Myer,  98  lU. 
271. 

Here  the  land  upon  which  tbe  house  was  lo- 
cated was  described  as  being  in  section  5.  in- 
stead of  section  SO.  The  parties  never  owned, 
or  pretended  to  own,  land  in  section  5,  and 
bad  no  intention  of  iDsurinir  a  house  in  that 
section.  The  intention  of  Fisber,  the  agent 
of  tbe  Insurance  Company,  and  the  intenUon 
of  Gueck,  who  was  acting  for  the  coniplain- 
ants,  was  to  insure  the  house  wbidi  Fisher 
had  erected  on  section  30,  for  Mrs.  Wilbel- 
mioa  Gueck,  and  tbe  evidence  leaves  no  room 
for  doubt  that  by  mutual  mistake  section  6 
was  written  in  the  policy,  when  the  intention 
was  to  write  section  20  therein. 

As  respects  tbe  other  question,  that  the  policy 
was  issued  to  Fred.  Gueck,  when  the  inteatkm 


consequence  of  a  Bubseguent  unforeseen  event,  nor 
wtll  It  decree  tbat  that  be  done  whlob  the  partlee 
supposed  would  have  been  effected  hy  the  Instru- 
meat  they  flnally  agreed  on.  Hunt  v.  Khodes,  £6 
IT.  a  1  Pet.  1  (7  L.  od.  ST);  Cathcart  v.  Bobluson,  90 
U.  8. 6  Pet.  204  (8  L.  ed.  120). 

itemed]/ by  injunction. 
Injunction  lies  to  reatralo  detendant  from  onforc- 
Inff  forfeiture  penden/e  We  upon  plafotlfl^  depostt- 
iiV,  under  the  order  of  the  court,  the  sums  grow- 
logr  due  under  a  contract  sought  to  be  reformed  on 
the  ground  of  Important  errorB  Inserted  by  mistake 
or  fimud  to  tbe  dlsadvantatre  of  pialntlff,  and  which 
contained  a  severe  forfeiture  Id  case  of  nonperfor- 
mance. Bryce  v.  LorUlard  Ins.  Co.  S6  N.  Y.  SM: 
WeJlea  v.  Yates,  44  N.  Y.  686;  OlUeaple  v.  Moon.  2 
Johns.  Ch. 

Where  towcebtp  bonds  are  signed  by  commls- 
BlODcra  duly  authorized,  but  the  bchIb  are  omitted 
by  mlBtake,  equity  at  suit  of  a  purchaser  will  de- 
cree that  the  bonds  be  held  as  valid  as  if  actually 
sealed  before  being  Issued,  and  will  restrain  the 
setting  up  of  the  want  of  koIb  In  the  action  at  Uiw. 
Bernards  Twp.  v.  Btebblns,  100  U.  8.  Ml  (27  L.  ed. 

Rcformatittn  of  Ifwurance  policy. 

To  authorize  a  oourt  of  equity  to  reform  a  con- 
tract of  Insoranco  the  mistake  must  be  one  made 
by  both  parties,  or  It  must  be  the  mistake  of  one 
party  in  connection  with  the  ftraud  of  the  other,  In 
taking  advantage  of  tbe  mistake.  See  Coles  v. 
Bowne,  10  Paige,  6996. 

A  UU  may  be  maintained  to  reform  a  written 
policy,  after  loss,  upon  the  ground  that  It  does  not 
expresBthe  Intent  of  the  contracting  parties.  Bnell 
v.  Atlantic  F.  &  M.  Ins.  Co.  98  U.  S.  65  (25  L.  ed.  58). 

But  oourtH  wlU  not  Interpose  In  behalf  of  persons 
not  parties  to  tbe  tautrument  or  ebilmlng  any 
prlvl^.  BaBtv.Podtai.6We8tBep.i!U,108Ind.«2. 

Parol  tvidetux  admitsQA*. 

In  BuitB  to  reform  a  written  tnstrumeat  on  tbe 
ground  of  a  mutual  mistake,  parol  evldenoe  is  al- 

auRA. 


ways  admissible  to  oHtablteh  the  fact  of  the  mis- 
take, and  in  what  it  consisted,  and  to  show  how  the 
writing  should  be  corrected  In  order  to  onnform  to 
the  agreement  which  the  parties  actual  ly  made. 
See  Peterson  v.  Qrover,  20  Me.  863;  Bellows  v.  Stone. 
14  N.  H.  176;  Langdon  v.  Keith,  0  Vt.299;  Firmstone 
V.  De  Camp,  17  N.  J.  Eq.  817;  Waidron  v.  Lctaon.  15 
K.  J.  Eq.  126;  BiaIr  v.  M'Donnell.  6  N.  J.  Eq.  387; 
Gump's  App.  66  Pa.  476;  Chew  v.  aillesple.  56  Pa. 
806;  Lauchner  v.  Bex,  20  Pa.  464:  Gower  v.  btemer. 
2  WharU  76:  Bsynard  v.  Noma.  6  Gill.  468:  New- 
comer V.  KUne,  11  0111  ft  J.  467;  Trick  v.  Pulton.  S 
Gratt.  198;  Keyton  v.  Brawford,  h  Leigh,  89;  Lark- 
ing V.  BIddle,  21  Ala.  m,;  Hale  v.  Stone.  14  Ala.  80B; 
Lauderdale  v.  Uallock,  7  Smedea  &  H.  622;  Wun- 
burger  v.  Herlc.  20  La.  Ann.  416;  Mattingly  v.  Speak, 
4  Bush,  816;  Graves  v.  Hattingly,  6  Bosh,  361;  Ho- 
Oann  v.  Letcher,  8  a  Hon.  S20;  McCloskey  v.  Ho- 
Cormick,  44  111.  888;  Mills  v.  Lockwood.  42  Ul.  Ill; 
Cleary  v.  Baboock,  41  HL  271;  Shively  v.  Welch,  t 
Or.  288. 

Parol  evldenoe  of  mistako  is  admtaslble in  support 
of  a  E!uit  to  reform  a  mistake  In  an  instniment. 
Bond  V.  I>OTBey,  3  Cent-  Bep.  612. 05  Md.  8ia 

It  is  admissible  to  show  part  of  an  actual  agree- 
ment of  parties,  omitted  toMake  from  tbe  writ- 
ten contract.  Hyndman  v.  Hogsett.  t  Gent.  Bep. 
B83,  111  Pa.  643. 

The  evidence  must  be  clear  and  convincing  that- 
the  instrument  did  not  set  forth  the  Intent  of  the 
parties,  and  the  failure  to  make  It  express  the  In- 
tent arose  from  mistake  or  oventght  in  drafting  it. 
Fritzler  v.  Bobinson,  70  Iowa,  600. 

Where  the  application  for  insurance  was  signed 
before  being  filled  out  by  the  agent,  the  fact  that 
the  answers  made  by  the  Insured  at  her  hoose  were 
incorrectly  written  In  by  the  agent,  at  his  olBoe. 
may  be  established  by  parol  evidence.  The  rule 
would  be  otherwise  bad  she  rigued  after  the  «n- 
sweiB  were  written  In.  Brown  v.  HetropoUtao  L. 
IQB.  Co.  8  West.  Bep.  775, 9i  Moh.  368^ 

Fire  ioaurenoe;  waiver  of  proofii  ^  loo.  See 
Kenton  Ins.  Co.  v.  Wlnlnt 
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was  to  tesne  it  to  and  In  the  name  of  the  com- 
plamanls,  we  think  this  finding  in  the  decree 
may  be  Tegarded  as  sustained  by  the  evidence. 
■Oneck  had  no  interest  in  the  property  Insured, 
and  never  claimed  any  interest  therein;  and 
what  reason  could  be  have  for  taking  a  policy 
in  his  own  name  when  he  had  no  insurable  in- 
terest In  the  property?  Moreover,  he  testified 
that  he  did  the  businesa  for  the  complainants; 
that  be  never  read  the  policies,  but  intrusted 
the  whole  matter  to  Fisher,  the  agent,  to  make 
■out  the  policies  correctly.  The  Widow  testified 
that  she  could  not  read  English,  and  could 
read  bat  little  German;  that  her  husband 
brought  the  policies  home,  and  put  them  in  a 
drawer.  Bhe  supposed  they  were  all  right, 
«nd  never  read  them.  Fisher  says  he  nnder- 
atood  from  the  conversa^n  with  Gueck  that 
he  owned  the  property;  but,  in  view  of  the 
other  facts  disclosed  by  the  record,  he  is  evi- 
■dently  mistaken.  He  built  the  house  for  the 
widow  gjxd  heirs,  and  at  the  time  knew  they 
■ovmed  the  property.  Moreover,  he  was  assess- 
or of  the  county,  and  assessed  the  land  upon 
which  the  house  was  built  as  property  belong- 
ing to  the  estate  of  Fiedler.  From  these  facts 
liG  could  not  be  mistaken  in  regard  to  tbe  owner 
of  tbe  property.  It  may  be  conceded  that  a 
court  of  equity  might  not  interpose  to  correct 
a  mistake,  unleag  the  mistake  was  a  mutual 
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one,  emanating  from  both  the  contracting  par- 
ties; but,  upon  giving  due  weight  to  all  tbe 
evidence,  we  are  induced  to  hold  that  the  court 

was  justified  in  findinjB^  that  the  policy,  by  mis- 
take of  the  parties,  misdescribed  the  premises 
upon  which  the  bouse  insured  was  erected, 
and  in  finding  that  the  policy  was  issued  in 
the  name  of  Gueck  by  mistake. 

It  la  also  claimed  that  tbe  decree  was  erro- 
neous on  the  ground  that  the  inaured  failed  to 
make  proof  of  loss.  There  was  no  question 
here  in  regard  to  the  value  of  tbe  property  de- 
stroyed, nor  in  reference  to  the  loss  being  an 
honest  one.  Indeed,  the  only  ground  upon 
which  the  Company  predicated  Us  refusal  to 
pay  the  loss  was  that  Gueck,  in  whose  name 
the  policy  issued,  had  no  intwest  in  tbe  prop 
erty  insured.  This  case  falls  clearly  witbm 
the  ruling  in  Chrange  Mill  Go.y.  Weetern  Attur. 
Co.  7  West.  Rep.  423,  118  III.  896,  where  it 
was  held  that  proof  of  loss  under  a  policy  of 
insurance  is  waived  when  the  company  places 
its  refusal  to  pay  solely  on  the  ground  that  the 
assured  had  no  title  or  insurable  interest  In  the 
property  destroyed. 

ne  judgment  of  the  Appelate  Gou/ri  tstUbe 
affirm^. 

Motion  for  rehearing  denied  January,  1890. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


LiUle  A.  CHADWICE 

Alexander  H.  COVELL. 

(—■Maafc....) 

1.  A  pezwmhMnori§>littotlieexeliialTe 
nae  of  recipes  made  by  Umaelf  for  the 

preparation  of  medicines,  further  than  to  prevent 
another  from  obtalnintr  or  using  tbem  tiirougb 
breach  of  trust  or  of  contract.  He  cannot  pre- 
veat  their  use  by  one  who  oomes  honestly  to  a 
knowledge  of  them,  and  the  latter  may  signify  to 
the  putilfo  that  the  medfoines  wbkdi  he  makes  are 
made  according  to  such  recipes. 

8.  One  who  obtaina  ik  conveyance  by 
deed  of  the  recipes  for  medicines  from  tbe 
adminletrator  of  their  deceaseil  maker  baa  a  right 
to  use  them,  notwithstanding  tbey  had  been  pre- 
viously conveyed  to  a  third  person,  and  his  deed 
excepts  from  Its  operation  rights  prevloualy 
granted. 

3.  The  ifnuit  of  the  trade-name  and 
trade-marks  pertaining  to  medicines 

made  aooordlng  to  certain  secret  recipes,  to  one 
whose  right  to  use  the  recipes  is  not  ezolualTe, 
and  who  is  neitiier  sucoeesor  to  tbe  business  of  the 
maker  of  such  recipes  nor  owner  of  his  manufac- 
tory or  piant,  will  confer  no  right  upon  the 
grantee  to  enjoin  tbe  use  of  such  name  and  marks 
by  oOier  persona  having  a  right  to  use  the  reolpes. 

(February  27. 18B0.) 


APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  for  Bristol  County  (Bishop, 
J.),  dismissing  the  bill  in  a  suit  brought  to  en- 
join tbe  manufacture  by  defendant  of  medicines 
according  to  certain  alleged  secret  recipes,  and 
the  nse  by  him  of  certain  trade-names  and 
trade-marks.  Affirmed. 
The  facts  sufficiently  uppear  in  the  opinion. 
Mr.  E.  L.  Barney,  for  appellant: 
Plaintiff  has  a  right  to  such  formulas  and 
trade-marks  as  are  set  out  in  ber  petition,  and 
can  recover  damages  for  their  nse  by  defendant. 
Pub.  Stat.  chap.  76.  §§  1, 2, 7;  Boffw*  v.  Tain- 
tor,  97  Mass.  297;  Oiiman  v.  Bunnew^,  122 
Mass.  189. 

MeuTB.  E.  Avery  and  T.  F.  Desmond* 

for  appellee: 

Trade  marks  may  be  divided  Into  two  classes: 
(1)  those  which  are  strictly  personal;  (2)  those 
which  are  used  in  connecuon  with  the  business 
of  the  originator.  The  latter  "is  property 
which  wUi  be  protected  by  the  courts,  and 
which  may  be  sold  and  transferred." 

Emerson  v.  Badger.  101  Mass.  Oilman  t. 
Hunnemli,  122  Mass.  180. 

The  right  to  use  such  a  trade-mark  is  prop- 
erty which  passes  to  an  assignee,  as  an  incident, 
under  a  transfer  of  the  business  and  good-will. 

Warren  v.  Warren  Thread  Go.  184  Mass.  247. 

A  secret  invented  and  used  by  a  person,  and 
not  patented,  is  not  protected  by  the  courts 
against  the  public  or  any  person  who  uses  it, 


VOfn.—Trade-marH.  I  Co.  1  L.  R.  A.  616.  86  Fed.  Sep.  8St;  agar-Hakers 

I  Prot  Union  v.  Conhnlm  (Minn.)  3  I..  R.  A.  126.  note.' 
See  Bumf  ord  Chemical  Works  v.  Hutb.  1 L.  R.  A.  lAUghman  v.  Piper  (Pa.)  fi     B.  A.  600,  note;  United 
44,  note.  8ft  EM.  Bep.  AM;  Coata  v.  Herrlok  Thread  I  States  v.  Kooh  (Mo.)  6  L.  B.  A.  m^e^^^ 
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unless  such  person  has  obtained  his  knowledge 
of  the  secret  hy  some  breach  of  confidence  and 
trust  or  of  contract. 

Peabody  t.  Hojfolk,  98  Mass.  458. 

Tfae  defendant.  If  be  obtained  the  secret 
through  no  breach  of  trust  or  contract,  had  and 
has  as  great  a  right  to  use  it  as  the  plaintiff. 

Ibid. 

As  distinct  property,  separate  from  the  arti- 
cle created  by  the  original  producer  or  manu- 
facturer, "a  trade-mark  may  not  be  the  subject 
ofaale." 

Sidd  T.  Johnton,  100  U.  8.  619  (25  L.  ed. 
770). 

As  part  of  the  business  of  Dr.  Spencer,  car- 
ried on  by  him  in  the  manufacture  and  sale  of 
said  preparations,  his  admioistralors  bad  a  right 
to  sell  the  formulas,  tiade-marks  and  all  other 
designs  used  by  him  in  placing  the  articles  upon 
the  market  for  sale. 

McLean  t.  Fleming,  96  U.  S.  245  (34  L.  ed. 
8S8). 

A  party  having  no  right  in  the  business  of 
the  manufacture  and  sale  of  articles  protected 
by  trade-marks,  "has  no  right  in  any  trade-mark 
used  in  it." 

BaOett  r.  Cumston,  110  Mass.  39. 

The  sale  to  the  plaintiff  by  the  administrator 
debonUnon,  of  dies,  conferred  no  right  upon 
her  to  use  them  upon  articles  compounded  by 
her. 

Stevene  v.  Gladding,  58  U.  S.  17  How.  447  (15 
L.  ed.  155). 

The  evidence  would  not  support  a  decree  for 
the  plaintiff,  because: 

1.  The  plaintiff  bad  no  exclusive  right  to 
compound  the  preparations  according  to  the 
secrets  or  formulas  of  Dr.  Spencer. 

3.  The,Becretswerenot;patentcd,  and,  having 
been  used  by  Dr.  Spencer  for  more  than  two 
years  for  the  purposes  of  trade,  were  public 
property  and  could  be  used  by  anyone  who 
honestly  obtained  them. 

Fiabodj/^.Noffolk.mpra;^.  8.  Stat.  gS4886, 
4890;  Andrem  v.  Hovey,  128  U.  8.  267  (81 L.  ed. 
160);  Shnith  &  G.  Mfg.  Co.  v.  fragile.  128  U. 
S.  249  (31  L.  ed.  141);  TkeberatK  t.  BuSber  di  C. 
H.  T.  Co.  15  Fed.  Rep.  246. 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  brought  for  an  injunction  and 
damages  in  respect  of  the  defendant's  manufac- 
ture and  sale  of  certain  medicines  under  tbe 
name  of  "  Dr.  Spencer's  Queen  of  Pain,"  and 
"Spinal  Paste  or  Halt  Rheum  Cure,"  and  his  use 
of allegedtrade-marksforthe  same.  Issueswere 
framed  for  the  jury  on  the  question  whether 
the  plaintiff  was  the  owner  of  the  formulas  for 
the  medicines,  and  of  the  trade-marks,  used  by 
Dr.  Spencer;  and  the  case  came  on  for  trial 
upon  them.  As  the  whole  case  was  pending 
in  the  superior  court,  it  is  hardly  to  be  supposed 
that  it  was  understood  that  every  question  ex- 
cept those  raised  by  the  issues  in  their  narrow- 
est sense  was  left  for  trial  at  another  time.  It 
seems  plain,  at  the  least,  that  the  rulingsof  the 
judge  were  made  on  the  footing  that  the  ques- 
tion before  him  was  whether  the  plaintiff  had 
such  an  exclusive  ownership  as  she  alleged  in 
her  bill,  and  as  entitled  her  to  an  injunction, 
and  that  the  judge  was  right  in  that  understand- 
ing. If  the  issues  were  construed  more  nar- 
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rowly  than  that,  the  trial  by  jtuy  was  a  waste 

of  time. 

The  plaintiff's  case  on  her  evidence  is  as  fol- 
lows: Dr.  Spencer,  of  New  Bedford,  madeand 
sold  these  nwdidnes  according  to  certain  secret 
formulas  of  his  own,  under  tbe  names  mest- 
tioned.  Tbe  plaintiff  became  intimate  with 
him,  and  after  his  death,  Mrs.  Spencer,  his  ad- 
ministratrix, said  to  tbe  plaiutiff  that  it  was  the 
Doctor's  wish  and  her  wish  that  the  plaintiff' 
should  have  the  formulas  of  tbe  Queen  of  Pain 
and  the  Spinal  Paste,  and  the  trade-marks  and. 
the  circulars  and  labels,  and  everything  that 
went  with  the  Queen  of  Pain  and  tbe  SpinaL 
Paste,  and  that  was  her  reward  for  her  kind- 
ness. These  formulas  were  written  on  j>aper. 
Mrs.  Spencer  handed  them  to  tbe  plaintiff  and 
she  took  them.  At  tliat  time  Ihe  plaintiff  took, 
some  of  the  Queen  of  Pain  that  was  manufac- 
tured and  on  bund.  There  was  not  any  Spinal 
I^te  made  then.  She  took  none  of  the  labels- 
at  that  time.  Three  days  later,  Mrs.  Spencer 
died  and  a  teamster  carried  the  rest  of  the  medi- 
cine to  the  plaintiff's  bouse.  After  that,  tbo 
plaintiff  began  to  manufacture  and  sell  the 
medicines.  The  sisters  and  next  of  kin  of  Dr. 
Spencer,  and  his  administrator  de  bonis  non^ 
subsequently  slgucd  papers  purporting  lo  ratify 
tbe  iransactionr  the  admintetrator  using  words. 
implying  that  she  had  a  right,  but  not  neces- 
sarily an  exclusive  right.  The  administrator 
also  sold  the  plaintiff  two  dies  used  by  Spencer 
for  stamping  packages  of  the  Spinal  Paste. 

After  these  transactions,  the  administrator 
de  boni*  non  conveyed  by  deed  to  the  defend- 
ant, for  $200,  Spencer's  recipes  and  trade-marks 
for  these  meditanes,  excepting  rights  not  speci- 
fied theretofore  granted  by  Spencer,  Mrs.  Spen- 
cer or  himself,  and,  it  seems,  had  sold  bim 
moulds  for  bottles  for  the  Queen  of  Pain  at  a 
much  earlier  time.  The  defendant  made  and 
sold  the  medicines  with  labeb  like  tbose  used 
by  Dr.  Spencer. 

The  judge  ruled  that  the  evidence  would  not 
support  a  decree  for  the  plaintiff,  directed  the 

Jury  to  answer  the  questions  lu  thent^tive,  or- 
lered  tbe  bill  to  be  dismissed,  and  reported  the 
case. 

So  far  as  tbe  right  to  manufacture  and  sell 
the  medicines  goes,  the  plaintiff's  case  may  be 
disposed  of  in  a  few  words.  Dr.  Sponoer  bad 
no  exclusive  right  to  the  use  of  his  formulas;, 
his  only  right  was  to  prevent  anyone  from  ob- 
taining'or  using  tbem  through  abreach of  trust 
or  contract.  Anyonewhocame  bonestlytothe 
knowledge  of  them  could  use  them  without  Dr. 
Spencer's  permission  and  against  his  will.  Pea- 
body  V.  Norfolk,  98  Mass.  452,  468;  Moriaon  v. 
Moat,  9  Hare,  241,  268;^  Wiltiamg  v.  WiUianu^ 
8  Meriv.  157. 

Tbe  defendant  got  his  knowledge  honestly. 
Having  the  right  to  make  and  sell  the  medicines 
the  defendant  bad  the  right  to  signify  to  the- 
public  that  the  medicines  were  made  according 
to  the  formulas  used  by  Dr.  Spencer.  The 
only  question  is,  whether  tbe  plaintiff  has  tbe 
right  to  restrain  him  from  udng  Dr.  Spencer'a 
trade-marks. 

The  defendant  argues  that  an  executor  or  ad- 
ministrator has  no  nsht  to  give  away  the  estate 
coming  to  his  hands,  and  therefore  that  the 

giainliff  got  no  title  to  any  property  of  Dr. 
pencer  by  Mrs.  Spencer's  dealings  wiOi  her,. 
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siDce  those  dealings  were  at  most  a  mere  gift. 
But  there  has  b^n  do  attempt  to  avoid  the 
transaction  oa  behalf  of  anyone  interested. 
The  creditors  of  the  estate  have  all  been  paid, 
and  tbe  next  of  kin  assented  lo  theglfL  So 
far  as  tbls  objection  goes,  we  sfaall  assame  tbat, 
even  if  the  gift  was  a  breach  of  duty  on  the 
part  of  Mrs.  Spencer,  it  gave  the  piainuff  a  title, 
as  against  third  persons,  to  anything  which  it 
was  otherwise  competent  to  give  Bir.  Mj/era 
V.  Meinrath,  101  Mass.  866. 

W  e  assume,  for  the  purposes  of  our  decision, 
but  without  expressing  an  opinion  on  either 
queation,  thai  what  took  place  between  Ura. 
Bpencer  and  the  plaintiff  purported  to  be  a 
present  gift  of  the  trade  marks,  and  that  if  tbe 
gift  of  a  trade-mark  in  gross  would  have  been 
good  if  by  deed,  it  would  be  equally  good  at 
common  law,  when  made  by  parol.  Tbe  old  rule 
was  that  "everything  that  is  not  given  by  dc- 
lireiy  of  bands  must  be  passed  by  deed." 
Noy^B  Maxims,  62,  chap.  33;  Fairfax,  J.,  in  Y. 
B.  21  Hen.  VII.  88,  pi.  45;  Shep.  Touch. 
229. 

But  the  formalities  required  by  tbe  early 
common  law  have  been  broken  in  upon  a  good 
deal,  although  more  in  England  than  in  this 
State.  It  may  be  that  later  forms  of  property 
not  admitting  of  delivery,  but  unknown  to  tbe 
old  law,  or  not  then  tbe  subject  of  transfer, 
are  free  from  the  restraints  of  the  ancient  rule, 
just  as  at  Rome  later  forms  of  property  could 
be  convened  without  the  comparatively  early 
ceremonies  of  mancipation.  It  may  be  that 
even  a  parol  gift  of  incorporeal  property  would 
be  sustained,  although  delivery  is  impossible 
from  the  nature  of  the  case.  But  that  question 
we  leave  undedded.  See  Browne,Trad^ark8, 
3d  ed.  8  361  and  note;  Lowell,  Transfer  of 
Stock,  fc^  48;  2  Kent,  Com.  489;  Oroter  v. 
Orwer,  U  Pick.  261,  263;  Bond  v.  Bunting,  78 
Pa.  210,  218. 

We  also  refrain  from  considering  whether 
the  sale  of  tbe  two  dies  to  tbe  plaintiff  would 
not  be  sufficient  to  give  ber  the  right  to  use  the 
nuu-ks  upon  them  (Stevent  v.  aladding,  58 
TT.:S.  17  How.  447,  452.  (16  L.  ed.  156).  and  pass 
to  what  seems  to  us  the  insuperable  difficulty 
in  tbe  case. 

What  is  the  plaintiff's  position  when  sbe 
seeks  to  prevent  the  defendant  from  selling  his 
medicine  by  tbe  name  of  "  Dr.  Spencer's  Queen 
of  Pain?"  Sbe  is  not  Dr.  Spencer.  Sbe U  not 
the  owner  of  a  manufactory  once  owned  by 
him.  She  makes  tbe  medicine  with  her  own 
Ingredients,  tools,  plantsaad contrivances.  Sba 
has  noexclusive  right  to  make  it.  Tbe  defend- 
ant's use  of  tbe  name  does  not  mislead  the  pub- 
lic any  more  than  hers  does,  as  to  the  ro^er, 
the  place  of  manufacture  or  tbe  nature  or 
Quality  of  the  goods.  Unless,  therefore,  it 
should  be  held  that  a  trade-mark  may  be  erected 
into  a  new  species  of  propoty,  capable  of  last- 
ing as  long  as  the  world  does,  and  certain  goods 
are  manufactured,  and  of  being  transferred 
for  value  or  by  gift  from  person  to  person  irre- 
spective of  good  will,  special  right  to  make  the 
goods,  place  of  manufacture  or  fraud  of  any 
kind  upon  tbe  public,  tbe  plaintiff  cannot  pre- 
vail. 

Undoubtedly  the  exclusive  right  to  use  a  cer- 
tain collocation  of  words  or  signs  to  designate 
a  certain  class  of  goods  may  have  a  considera- 
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ble  money  value,  as  an  advertisement.  But  tbe 
fact  that  a  right  would  have  a  money  value  if 
it  existed  is  not  a  conclusive  reason  for  recog- 
nizing the  right.  Tbe  exclusive  right  to  par- 
ticular comtdQatioDfl  of  words  or  fljjiires  for 
purposes  not  less  useful  than  advertising,  for 
poetry  or  the  communication  of  truths  discov- 
ered  for  tbe  first  lime  by  tbe  writer,  for  art  or 
mechanical  design,  has  needed  statutes  to  call 
it  into  being,  and  is  narrowly  limited  in  time. 
When  tbe  common  law  developed  the  doctrine 
of  trade-marks  and  trade-names,  it  was  not 
creating  a  property  in  advertisements'  more* 
alnoluto  than  it  woidd  have  allowed  tbe  author 
of  Paradise  Lost:  tmt  the  meRnlog  was  to  pre- 
vent one  man  from  palming  off  nis  goods  as 
anotber's,  from  getting  anothejr's  business  or  in- 
juringbis  reputation  by  unfair  means,  and,  per- 
haps, from  defrauding  the  public. 

It  is  true  that  some  judges,  noticeably  Lord 
Westbury,  have  preferred  to  rest  tbe  protection 
to  trade-marks  on  the  notion  of  property  rather 
than  of  fraud;  but  it  is  plain,  upon  reading hia 
judgments,  that  be  means  no  more  than  that 
the  deception  which  equity  will  prevent  need 
not  have  been  intended,  as  when  a  man  igno> 
rantly  adopts  a  trade-mark  already  in  use;  and 
that  within  certain  limits  a  trade-mark  may  be 
sold,  which  nobody  denies.  Hail  v.  Barrows, 
4  DeG.  J.  &  S.  ISO,  158;  Lmther  Cloth  Co.  v. 
American  Leather  Cloth  Co.  4  DeO.  J.  &  S,  187. 
The  limitations  are  clearly  marked  b^  the  lan- 
guage of  iwdCranworth  and  /"yord  Kmgsdown 
in  the  latter  case  on  appeal  to  the  House  of 
Lords.  11  H.  L.  Cas.  523,  584,  588.  See  also- 
Singer  ^fg.  Co.  v.  Loog,  L.  R.  8  App.  Cas.  15, 
29«fs«9.;  'Wo^ertip0<m  v.  Currie,  L  R.  6  H. 
L.  Cas.  508,  514,  519;  Ainwortk  v.  WamOey, 
L.  R.  1  Eq.  618,  525;  Collim  Co.  v.  Brown,  8 
Kay  &  J.  428,  426. 

At  least  as  strict  a  rule  Is  to  be  drawn  from 
Pub.  Stat.  chap.  76,  1.  Oilman  v.  Hunne- 
well,  122  Mass.  139,  148. 

If  tbe  nature  and  foundation  of  the  right  i» 
what  we  suppose,  then  tbe  reason  why,  and  the 
limits  withm  which,  a  grantee  will  be  pro- 
tected, are  plain.  Tbe  most  usual  case  is  when 
a  trade-mark  means  that  goods  come  from  a 
certain  manufactorv.  and  the  manufactory  and 
mark  change  bauds  together,  e.  g.,  Hoxie  v. 
Chaneg,  143  Mass.  592,  3  New  Eng.  Rep.  709; 
ITorren  v.  Warren.  Thread  Co.  184  Mass.  247; 
Kidd  V.  /cAflwn,  100  U.  S.  617,  630  [25  L.  ed. 
769,  770]. 

The  use  of  tbe  mark  by  a'third  person  would 
be  as  much  a  fraud  upon  tbe  grantee  as  it 
would  have  been  upon  his  grantor.  Therefore- 
the  grantee  will  be  protected.  Singer  Mfg.  Co. 
V.  lA)og,  L.  R.  8  App.  Cas,  15,  17;  Jenningt  v. 
Johnson,  37  Fed.  Itep.  864. 

But  our  decisions  have  gone  no  further.  8o- 
hier  T.  John»n,  111  Mass.  23H,  244.  See  Cot- 
ton V.  G»7(ard,44L.  J.  N.  S.  (Ch.)flO;  Congreat 
dk  E.  Spring  Co.  v.  High  Rock  O.  Sprit^f  Cw.  45 
N.  Y.  291,  302;  Dixon  Crucible  Co.  v.  Guggen- 
heim, 2  Brewst.  321,  339,  and  cases  tupra. 

It  may  be  that  similar  principles  would  apply 
if  the  plaintiff  bad  the  exclusive  right  of  manu- 
facturing tbe  medicines,  although  she  was  not 
strictly  a  successor  to  Dr.  Spencer's  business, 
and  did  not  have  bis  manufactory  or  plant.  See 
Morison  v.  Moat,  9  Hare,  241,  267;  Be  J.  U. 
Palmes  Trade-Mark,  L.  R.  MVh.  DiT.i604,. 
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■630;  Mtnenda  v.  HeU,  198  U.  S.  614.  690  [82 
L.  ed,  528, 527]. 

But  that  is  not  this  case.  The  only  sigoifi- 
<«nce  of  Dr.  Spencer's  marks  at  the  present 
time,  by  wbonuoeTer  used,  is  to  indicate  a  class 
■of  gooaB  which  anyone  wbo  knows  bow  to  do 
it  may  lawfully  manufacture.  The  case  more 
nearly  resembles  rAo»i«mv.  Wincheater,\^'P\c\. 
^14.  216.  See  Emermm  v.  Badger.  101  Mass. 
82,  86;  QoodyejT't  India  Rubber  Olote  Mfg.  Co. 
T.  eooAfear  Rubber  Go-  128  U.  S.  598  [8J  L. 
■ed.  686X:  Re  Leonard  A  BUM  Trade-Mark,  L. 
R.  26  Ch.  DiT.  288;  Singer  Mfg.  Co.  v.  Loog. 
L.  R.  8  App.  Cas.  16, 86.  37,  87,  88. 

There  la  a  slifrbt  analotty  as  to  the  cases  where 
a  patentee  has  been  denied  the  exclusive  light 
to  the  name  of  big  patented  article  or  a  trade- 
mark after  the  patent  has  expired.  fAnolmm 
Mfg.  Co.  v.  Sairn,  L.  R  7Ch.  Div.  884;  BaJ.  B. 
Palmer's  Trade-Mdrk,  L.  R.  34  Ch.  Div.  517, 
621 ;  Re  Ra^'e  Trade-Mark,  L.  R.  36  Ch.  Div. 
194, 199;  Coate  v.  Merrick  ITkraod  (h.  86  Fi)A. 
Rep.  824, 1  L.  R.  A.  616. 

We  are  of  opinion  that,  assuming  that  there 
was  a  gift  otherwise  valid  to  the  plaintiff,  of 
Dr.  Spencer's  trade-marks.  It  did  not  give  her 
the  right  to  prevent  the  defendant  from  u^g 
Uie  same  words  and  devices. 

Our  decisloQ  makes  the  exclusion  of  evi- 
dence of  Dr.  Spencer's  expressions  of  intention 
immaterial,  although  there  seems  to  be  no 
■doubt  that  it  was  properly  exduded. 

Decree  affirmed. 


WOMEN  AS  KOTARGS  PUBLIC. 

(....MasB  ) 

Women  cannot  be  appointed  notaries 
pabUe  bjr  the  vovemor  of  and  with  the  advioe 
and  consent  of  Che  council,  under  the  clause  of 
the  Constltutloi)  providing  tor  the  appolntmeiit 
of  notaries.  Id  tbe  abeoooe  of  any  statute  author- 
izing such  appointment. 

.  (HanA  19, 18Ba) 

ON  submission  by  tbe  Governor  of  a  question 
for  tbe  opinioD  of  tbe  Justices. 

Per  Corianu 

To  His  Excellency  the  Governor  and  the 
Honorable  Council  of  the  Commonwealth  of 
Massachusetts: 

The  underaigoed  justices  of  the  supreme  ju- 
■dicial  court  have  considered  the  question  upon 
which  our  opinion  was  required  on  the  5th  day 
of  the  present  month,  and  respectfully  submit 
tlie  following  opinion: 

The  question  is  as  follows:  "Under  tbe  Con- 
stitution  and  laws  of  tbis  Commonwealth,  can 
a  woman,  married  or  unmarried,  if  duly  ap- 
pointed and  qualified  asa  notary  public,  legally 
perform  all  acts  pertaining  to  such  otBce?" 

The  acts  wbicb  now  pertain  to  the  office  of 
notary  public  Id  Massachusetts  are,  in  part,  acts 
which  notaries  public  areautborized  by  statute 
to  perform,  and,  in  part,  acts  wbicb  from  very 
early  times  they  have  been  accustomed  to  per- 1 
form.   The  office  is  of  ancient  origin,  sna  for  j 
many  centuries  has  been  known  to  most,  if  not  i 
<6  L.  R.  A. 


all,  Obriattan  nations.  In  countries  the  foun- 
dation of  whose  Jurisprudence  is  tbe  Roman 
law,  the  duties  of  a  notary  public  are  often  of 
great  variety  and  importance.  In  countries 
where  the  oommoa  law  of  England  prevails, 
the  duties  of  the  office  are  more  limited.  In 
its  international  relations  the  office  is,  perhaps, 
everywhere  of  less  consequence  now  lhao  for- 
merly, A  notary  public,  beingan  officer  found 
in  all,  or  nearly  all,  parts  of  Cnristendom,  was 
formerlv  of  great  use  to  merchaota,  ship  mas- 
ters and  other  persons  in  attesting  writinn,  mod 
in  certifying  to  acts  done  by  him  or  In  his  pres- 
ence, prbof^of  which  might  be  required  in  dis- 
tant places  or  In  foreign  countries.  Modem 
nations  and  states  define  by  statute  many  of  tbe 
acts  which  may  be  done  by  both  foreign  nota- 
ries and  notaries  of  their  own  appointment,  and 
the  effect  of  these  acts  and  the  uses  which  may 
be  made  of  notarial  certificates  within  their  re- 
spective Jurisdictitnu. 

In  England  notaries  public  were  apptrinted 
by  the  authority  of  tbe  Pope  of  Rome  until  the 
Statute  of  26  fTenry  VIII.,  chap.  31,  and  since 
the  passage  of  tbis  Statute  they  have  been  ap- 
pointed by  the  Court  of  Faculues  of  tbe  Arch- 
bisbop  of'^  Canterbury.  Under  the  charter  of 
the  Colony  of  Massachusetts  Bay  a  notary  pub- 
lic was  elected  by  the  general  court,  and  that 
court  prescribed  the  oath  to  be  taken  by  him 
and  some  of  bis  duties,  and  established  his  fees 
and  the  form  of  bis  seal,  wbicb  was  engraved 
at  tbe  expense  of  tbe  CoIodt,  and  he  was  made 
exempt  from  militia  service.  Colony  Laws, 
Whitmore  ed.  1887,  pp.  109,  135,  158,  165, 
818;  2  Mass.  Col.  Kec.  86,  200:  8  Mass.  CoL 
Rec.  119,  210,  289;  4  Mass.  Col.  Bee.  part  1, 
98.  57,  118;  6  Mass.  CoL  Rec.  486. 

Kotaries  public  were  not  mentioned  in  tbe 
province,  charter,  tmt  it  appears  that  until  1730 
they  were  appointed  by  tbe  governor  and  coun- 
cil in  the  same  manner  as  judicial  officers.  In 
that  year  the  House  of  Representatives  contend- 
ed that  notaries  public  sbouldbe  elected  l>ythe 
general  court,  pursuant  to  the  clause  in  Uie 
charter  which  granted  power  to  that  court  "to 
name  and  settle  annually  all  civil  officers,"  ex- 
cept those  otherwise  provided  for  in  the  charter, 
subject  to  the  approbation  of  the  governor;  and 
tbis  claim  was  conceded,  and  afterward  nota- 
ries public  were  elected  by  tbe  council  and 
House  of  Representatives  in  concurrence.  1 
Province  Laws,  State  ed.  p.  781,  note. 

Tbe  fees  of  notaries  public  were  established 
by  statute,  but  It  does  not  appear  that  any  pro- 
vincial statute  was  passed  which  defined  any 
of  their  duties.  Apparently  tbe  only  duties 
wliicb  they  performed  under  the  province  char- 
ter were  those  which  by  custom  were  attached 
to  the  office. 

The  Constitution  of  the  Commonwealth,  as 
originally  adopted,  provided  that  "tbe  secre- 
tary, treasurer  and  receiver  general,  and  tbe 
commissary-general,  notaries  public  and  naval 
officers  shall  be  chosen  annually  by  joint  ballot 
of  tbe  senators  and  representatives  in  <Hie 
room."   Const.  Mass.part3,  cbap.3,g4,aTt.l. 

By  art.  4  of  tbe  Amendments  of  tbe  Oonsti- 
tution  adopted  April  9, 1821,  it  was  provided 
that  "notaries  public  shall  be  appointed  by  the 
governor  in  the  same  manner  as  judicial  omcers 
j  are  appointed,  and  shall  bold  their  offices  dur- 
I  ing  seven  years,  unless  soona^xfitao'ndiiy  tbe 
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coveroor,  with  the  consent  of  the  council,  upon 
uie  addreMof  both  Houses  of  the  Legislature." 

The  principal  acts  which  are  now  recognized 
in  this  Commonwealth  as  pertaining  to  the  office 
■of  notary  public,  indepeodeatly  of  the  provis- 
toDs  of  statute,  are  the  presentment  ana  pro- 
test of  foreign  bills  of  exchange  and  the  noting 
and  extending  of  marine  protests.  In  some 
courts  of  admiraltT  it  may  be  that,  whenever 
the  law  of  the  place,  whether  customary  or 
.statutory,  requlns  or  authorizes  an  act  to  be 
■done  by  or  before  a  notary  public,  and  requires 
that  be  offldally  mi^  and  keep  a  record  of 
it,  a  copy  of  the  nfxyrd,  certified  under  his 
hand  ana  seal,  is  admissible  as  evidence  that 
the  act  certified  to  was  done.  But  courts  of 
■common  law,  to  only  a  limited  extent,  take  ju- 
•dicial  cognizance  of  the  notarial  seala  of  no- 
taries public  and  admit  certificates  as  evidence. 

In  this  Commonwealth,  statute,  notaries 
public  are  authorized  withm  the  Common- 
wealth to  take  the  acknowledgment  of  deeds;  to 
-protest  any  bill  of  exchange,  promissory  note 
■or  order  for  the  payment  of  money;  to  admin- 
ister oaths  whenever  a  justice  of  the  peace  could 
administer  them,  and  to  take  the  affidavit  of 
•officers  of  savings  banks  and  institutions  for 
aaviDgs  to  fwi^of  their  records,  books  and  ac- 
•counts  to  be  used  aa  evidence.  Notaries  public 
may,  within  and  without  the  Commonwealth, 
take  the  proof  of  claims  in  insolvency,  and 
foreign  notaries  public  may,  within  their  juris- 
dictions, take  depositions  lo  be  used  within  the 
■Commonwealth  and  the  acknowledgments  of 
deeda  of  land  situated  within  the  Common- 
wealth; may  serve  notice  upon  nonresident 
■owners  of  dangerous  buildings  situated  within 
the  Commonwealth;  mav  administer  oaths  and 
lake  affidavits  lo  he  used  within  the  Common- 
wealth, and  may  take  acknowledgments  of  the 
■certificates  of  limited  partnerships  established 
within  the  Commonwealth.  It  is  plain,  from 
this  enumeration,  that  none  of  the  acts  wbich  a 
notary  public  in  tbis  Commonwealth  Is  author- 
ized, either  by  custom  or  by  statutes,  to  per- 
form. Is  a  jumcial  act  He  cannot  hold  pleas, 
■either  civil  or  criminal.  At  the  same  time,  the 
•office  is  a  public  office,  the  duties  of  wbich 
must  be  performed  by  the  notary  personally, 
and  cannot  he  performed  by  deputy,  and  a  rec- 
ord most  be  kept  of  some  at  least  of  his  official 
«cta.  His  records  and  official  papers  are  re- 
garded as  public  records,  and  are  required  by 
statute  to  be  deposited  with  the  clerK  of  the 
courts,  when  the  notaiy  dies,  resigns  or  is  re- 
moved from  office.  By  custom,  if  not  by  posi- 
tive law,  everywhere,  so  far  as  we  know,  a  no- 
tary public  must  have  an  official  seal,  and 
copies  of  his  records  must  be  certified  under  his 


After  such  search  as  we  have  been  able  to 
make,  we  do  not  find  that  a  woman  has  ever 
held  the  office  of  notary  public  in  Massachu- 
setts. We  are  not  aware  that  a  woman  hasever 
been  appointed  to  Ibis  office  in  England.  It  is 
impossible,  in  the  time  which  we  can  give  to 
the  subject,  to  ascertain  the  practice  in  this  re- 
spect of  other  foreiga  countries;  but  we  know 
■of  no  instance  of  the  appointment  of  a  woman 
to  the  office  of  notary  public  in  any  foreign 
country.  Although  the  office  is  named  in  the 
Constitution  and  the  manner  of  appointment 
provided  for,  the  qualiflcalions  required  of  oo- 
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taries  public  are  nowhere  prescribed  by  the 
Constitution.  Notaries  public  are  to  be  ap- 
pointed in  the  same  manner  as  judicial  officers 
are  appointed,  but  they  are  not  judicial  offioera. 
There  Is  no  statute  prescribing  the  qualifica- 
tions which  persons  must  have,  in  order  to  be 
appointed  notaries  public.  With  two  or  three 
exceptions,  the  duties  wbich  are  imposed  upon 
notaries  public  by  statute  are  duties  which,  in 
this  Commonwealth,  can  be  performed  by  jus- 
tices of  the  peace.   Until  the  passage  oi  Stat. 

1888,  chap.  362,  the  appdotment  oTa  woman 
to  perform  any  of  these  duties  was  not  expreaa- 
ly  authorized  by  statute.  By  that  statute  wo- 
men who  areattomeys  at-law  may  be  appointed 
by  the  governor,  with  the  advice  and  consent 
of  the  council,  special  commlasionerB  to  admin- 
ister oaths,  to  take  depositions,  and  to  take  the 
acknowledgments  of  deeds.    By  Statute  of 

1889,  chap.  197,  these  special  commissioners 
may  administer  all  oaths  which  may  be  admin- 
istered by  a  justice  of  the  peace,  may  take  dep- 
ositions and  affidavits  and  the  acknowledg- 
ments of  deeds  and  other  instruments,  and  may 
issue  summonses  for  witnesses. 

Most  of  the  acts  mentioned  in  these  Statutes, 
although  not  all,  can  be  performed  in^his  Com- 
moDwealtb  by  notaries  public. 

Tbese  Statutes  seem  to  indicate  that  it  was 
not  the  intention  of  the  Legislature  that  any 
woman  might  be  appointed  to  perform  the  acts 
mentioned,  but  only  such  ns  were  attomeys-at- 
law.  Women  could  not  be  admitted  to  prac- 
tice as  attorneys-at-law  until  the  passage  of  Stat. 
1882,  chap.  188.  Bobinmn'a  Oaae,  181  Vtaea. 
876. 

The  appointment  of  women  to  be  notaries 
pobb'c  would  tend  to  render  the  restriction  con- 
tained in  tbese  Statutes  to  a  certain  extent  un- 
availing. Itcannot  be  said  that  any  of  the  stat- 
utes show  affirmatively  any  intention  on  tbe 
part  of  the  Legislature  that  women  should  be 
appointed  notaries  public. 

In  June,  1871,  the  governor  and  council  re- 
quested the  opinion  of  the  justices  of  tbis  court 
upon  the  following  question:  "Under  the  Con- 
stitution of  Ibis  Commonwealth  can  a  woman, 
if  duly  appointed  and  qualified  as  a  justice  of 
the  peace,  legally  perform  all  acts  pertaining  to 
such  office?"  Opiniom  of  Judges,  107  Mass. 
604. 

At  that  time  justices  of  the  peace  bad  not 
been  prohibited  from  trying  civil  cases,  and 
(bey  were  striclly  judicial  offlcei's,  although  not 
all  their  duties  were  judicial.  See  Stat.  1877, 
chap.  211. 

Neither  the  Constitution  nor  tbe  Statutes  pre- 
scribed the  qualifications  required  of  justices  of 
the  peace.  In  the  opinion  given  the  question 
was  not  oonsldei'ed  whether  the  Legislature 
could,  under  the  Constitution,  by  statute,  pre- 
scribe  the  qualifications  of  persons  to  be  ap- 
pointed justices  of  the  peace,  or  authorize  the 
appointment  of  a  woman  to  that  office.  That 
was  a  question  wbich  concerned  the  powers  of 
the  legislative  department  of  government.  The 
question  was  answered  in  the  negative,  for  the 
reasons  that,  at  th^  time  of  the  adoption  of  the 
Constitution,  "tbe  universal  understanding" 
was  that  a  woman  could  not  be  appointed  to  a 
judiciid  office,  and  that  this  had  been  the  "un- 
broken practical  construction"  of  tbe  Constitu- 
tion "  for  the  greater  part  of  a^Qcntury. ".  The 
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court  In  Bobinaon't  Case  construed  the  Statutes 
then  in  force  regulating  the  admission  to  prac- 
tice of  attnrneys-at-law,  and  the  reasons  given 
for  the  opinion  are  tbal  the  Statutes,  interpreted 
in  the  %bt  of  immemorial  usage,  did  not  sbow 
It  to  be  tbe  intention  of  the  Legislature  that 
women  should  be  admitted  to  practice  as  at- 
torney 8-a^law. 

In  the  opinion  given  by  the  justices  of  this 
court  that  there  ia  nothing  in  the  Constitution 
which  prevents  a  woman  from  being  a  member 
of  the  school  committee,  the  reasons  stated  are 
that  the  Constitution  contained  nothing  relating 
to  school  committees;  that  the  offiCQ  was  one 
created  and  regulated  by  statute,  and  was  a 
local  office  of  an  administrative  character  which 
the  common  law  W  England  permitted  a  wo- 
man to  fill.    Opinions  of  Judges,  115  Mass.  602. 

Tbe  opinion  given  upon  the  authority  of  the 
governor  and  council  to  appoint  a  woman  a 
member  of  tbe  state  board  of  health,  lunacy 
and  charity,  rests  up'>n  the  construction  of  the 
Statute  which  created  the  board,  interpreted 
with  reference  to  other  statutes  upon  similar 
subjects,  and  to  the  nature  of  the  office.  Opin- 
iont  efjvdget,  186  Mass.  678. 

In  answering  the  question  now  before  us  we 
do  not  deem  it  necessary  or  proper  to  consider 
whether  it  is  competent  for  Uie  Legialature  by 


statute  to  authorize  tbe  governor,  by  and  with 
tbe  advice  and  consent  of  the  council,  to  ap- 
point women  notaries  public.  No  such  statute 
has  been  passed.  In  the  absence  of  any  statute 
authorizing  the  appdntment  of  women  to  be- 
notaries  public,  we  are  of  opinion  that  the 
clause  of  the  Constitution  which  provides  for 
the  appointment  of  notaries  public— interpreted 
with  reference  to  tbe  history  and  nature  of  the 
office,  and  the  long-continued  and  constant 
practice  of  the  goverameot  here  and  the  usage 
elsewhere — cannot  Ik  considered  as  authorizing 
the  governor,  by  and  with  the  advice  and  con- 
Bent  of  the  council,  to  appoint  women  to  be 
notaries  public,  and  VbAtmequeationaakedmutf 
be  afftwered  in  the  Tugative. 

The  chief  justice  has  been  prevented  by  ill- 
ness from  taking  part  in  the  consideration  or 
the  question. 

Walbridge  A.  field, 
Charles  Devena, 
WUliam  Allen. 
Charles  Allen, 

OUver  Wendell  Holmea,  Jr.,. 

Marcus  P.  Knowlton. 
Boston,  March  18,  1800. 
Read  and  filed  in  council.  March  10, 1800. 

Henry  B.  Peirce,  Secretaiy. 
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WESTERN  UNION  TELEGRAPH  CO., 
Appt., 
1  p. 

F.  E.  ADAHB. 

(.—Tex  ) 

1.  Failure  to  dtTloac  ihe  relnUoiuhip 
of  the  pmrtiea  to  a  telegraph  oompauy  when 
sendinff  a  messaRe  stattn?  tbat  &  person  oumed 
is  dylDfr,  and  saying  "  Come  quick."  will  not  pre- 
vent a  recuvery  of  damages  for  suffering  on  ac- 
oouDt  Of  the  Inability  of  the  receiver  to  be  with  a 
dying  brother  beoaivo  of  delay  Id  delivering  the 
message. 

8.  Eridenoe  that  a  perscm  Mt  and  ex* 

hiblted  mental  angiiiah  on  account  of  the 
delay  Id  delivering  a  telegraph  message  la  admis- 
sible In  an  action  where  damages  are  allowable 
for  such  negligence. 

8*  Theqaeettonaetowhonuiymalntalii 
a  salt  tbr  daniagea  for  delay  in  delivering 
atelegram  does  not  depend  upon  tbe  payment  of 
tbe  fee,  nor  upon  the  question  whether  the 
sender  had  been  previously  conptltuted  an  agent 
for  that  purpose  by  the  party  to  whom  the  dis- 
patch was  sent,  but  upon  the  qaestlon  who  was 
in  fact  to  be  served,  and  who  Is  imaged, 

4*  Ignoraace  of  the  relations  that  nwy 
ezlst  between  the  sender  and  recelvtff  of  a  mee- 
aage  will  not  excuse  a  telegraph  company  for  Its 
nogleot,  if  the  sender  intended  to  serve  the  re- 
ceiver and  the  latter  accepted  the  act. 


6.  Apromiit  dellTeiy  Is  <rf  tbe  eaeenee 
of  a  eoBtraet  to  traaaadta  telegnun,  and  a 
failure  In  tbat  respect  Is  moh  a  tmaoh  as  wttf 
authoriae  the  xeoovetr  back  of  the  oonddnatlon 
paid. 

(December  80. 1880.) 

A  PPEAL  by  defendant  from  a  judgment  of 
i\.  the  Distnct  Court  for  Henderson  County 
in  favor  of  plaintiff  In  enaction  to  recover  dam- 
ages for  failure  to  promptly  deliver  a  telegnpb 
message.  Affirmed. 

The  facts  are  fully  stated  in  tbe  opinion. 

Metare.  Stemmona  Sb  Field*  for  appellant: 

There  is  notbing  on  tbe  face  of  the  message 
by  which  we  could,  in  contracting  to  transmit 
and  deliver  it,  contemplate  that  the  relaiion  of 
sister  and  Inotber  existed  between  the  parties, 
and  thai  a  sister's  feelings  would  be  injured  by 
a  failure  upon  appellant's  part  to  penorm  ila 
contract.  Hence  tbe  Company  had  no  reason 
t;o  anticipate  that  tbe  damages  sued  for  would 
result  from  its  negligence. 

W.  U.  Tel.  Co.  V.  Broien,  3  L.  R.  A.  766,  71 
Tex.  733;  Grav,  Communications  by  Telegraidi, 
S  80.  ' 

Meun.  Kchardeon  A  Wiatklns  for  ap- 
pellee. 

Henry*  J.,  delivered  the  opinion  of  tbe 
court: 

Appellee  brought  this  suit  to  recover  dam- 


NOTE.— Trfegrapfts.  1  7fl6,  no*e,-  W.  U.  Tel.  Co.  v.  Humford  (Tenn.)  S  L. 

'  K.  A.  601,  nofe;  W.  U.  Tel.      v.  Topst  (ladj  SL.  H. 
See  MoCord  v.  W.  U.  Tel.  Go.  (Uinn.)  1  L.  R.  A.  A.  824,  tiote;  GUHs  V.  V.  U,  Tel.  Co.  <Vt.)  4  L.  R.  A. 
14S,  note;  W.  U.  Tel.  Co.  v.  Brown  (Ter.)  2  li.  B.  A.  i  ttUi  ^  I 
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Ages  for  defendant's  delay  In  dellTering  tbe 
following  meSBage: 

Waco.  October  18,  1887. 
To  F.  £.  Adams,  Athena: 

Clara,  come  quick.   Bufe  Is  dying. 
[Signed]  O.  H.  Snnmons. 

His  allegations  are  that  said  message  was  de- 
livered to  appellant's  agent  at  Waco  about  10 
-o'clock  of  said  day,  and  tbat  the  message  was 
not  delivered  to  appellee  until  shortly  before 
noon  on  the  18tb  day  of  October,  18«7.  Thai 
Appellee  was  a  merchant,  in  Athens,  residing 
there,  doing  business  in  the  post-otUce  build- 
ing within  one  hundred  yards  of  defendant's 
office,  and  on  the  public  square;  and  that  bis 
reddenoe  was  within  one  hundred  yards  of 
defendant's  office.  Tbat  appellee  was  well 
known  to  tbe  residents  of  said  town.  Tbat 
there  were  two  trains  dally  from  Athens  to 
Waco,— one  at  10: 50  in  tbe  evening,  tbe  other 
4it  7:  OS  in  the  morning;  and  that  on  the  morn- 
ing of  tbe  18th  of  October  there  was  an  accom- 
modation train  whifdi  left  Athens  for  Waco  at 
10  o'clock.  That  appellee's  wife  took  tbe  first 
train  going  to  Waco,  after  receiving  said  mes- 
-sage,  arriving  at  Waco  on  tbe  morning  of  Oc- 
tober 14.  That  when  she  reached  Waco  her 
brother  was  dead,  and  his  body  bad  been  sent 
to  a  distant  part  of  tbe  State  for  burial.  That 
they  were  compelled  to  take  another  train  to 
tbe  place  of  burial.  Her  brother  died  about  6 
■o'clock  in  tbe  evening  of  the  ISth.  That,  had 
the  message  becen  promptly  delivered,  api»el' 
lee's  wife  could  have  reached  her  brother  in 
time  to  have  been  with  him  fourteen  hours  be- 
fore his  death,  and,  if  tbe  message  bad  been 
<lelivered  before  either  of  the  trains  on  the 
morning  of  the  IStb,  she  could  have  been  with 
blm  at  least  six  horns  before  his  death.  That 
by  reason  of  appellant's  failure  to  promptly  de- 
liver said  telegram,  and  of  her  being  deprived 
-of  being  with  her  brother  in  his  last  sickness, 
.she  suffered  great  anguish,  pain  of  mind,  and 
was  prostrated  and  broken  down  in  body  and 
mind,  and  was  damaged  in  the  sum  of  |i6,000. 
Tbat  plaintiff  repaid  Simmons  tbe  amount  he 
paid  for  transmitting  tbe  telegram. 

To  tiiia  appellant  answered  by  general  de- 
murrer and  general  denial.  The  general  de- 
murrer was  overruled.  Tbe  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  appellee  for 
4hesum  of  $3,0<M).40.  The  evidence  supported 
the  pleading. 

Appellant's  proposition,  under  Its  first  three 
assignmenlsis,  "tbat  the  message  did  not  dis- 
close tiiat  the  relation  of  brother  and  sister  ex- 
isted between  Rufe  and  Clara,  nor  do  the  alle- 
Kations  in  the  petition  disclose  that  appellant 
bad  notice  of  the  relationship  existing  between 
them  at  the  time  it  contract^  to  transmit  said 
message;'  nnd  by  reason  of  the  want  of  notice 
■of  this  fact,  appellant  cannot  be  held  liable  for 
the  damages  sued  for  berein." 

The  rule  intdsted  upon  by  appellant  Is  too 
restricted  to  be  safely  applied  to  commanica- 
tions  sent  by  tbe  electric  telegraph.  Plaintiff 
seeks  to  recover  damages  on  account  of  men- 
tal pain  suffered  by  his  wife  because  of  her 
inability  to  be  with  uer  brother  when  be  was 
'dying.  The  allegations  a  nd  the  evidence  show 
-maX  her  failure  to  be  with  him  was  on  account 
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of  her  fail  are  to  receive  information  of  bis  con- 
dition in  time  to  reach  him  by  the  means  of 
conveyance  that  were  at  ber  command.  It  is 
difficult  to  conceive  of  any  form  of  expression 
that  would  have  more  accurately  conveyed  to 
her  the  information  intended  than  would  tbat 
used  in  the  telegram,  had  it  been  delivered  to 
her.  If  any  duigence  had  been  used  for  Its 
delivery,  when  It  reached  its  destination,  she 
would  not  oniy  have  known  the  condition  of 
ber  brother,  that  it  was  intended  to  communi- 
cate, but  would  have  known  it  In  ample  time 
to  have  reached  him  while  living  and  conscious. 
The  mental  pain  suffered  by  her  on  account  of 
being  deprived  of  this  privilege  is  recognized 
by  the  law  as  a  ground  for  tbe  assessment  of 
damages  against  defendant,  it  it  was  Induced 
by  its  negligence. 

Tbe  contention  of  defendant,  in  effect,  is  tiiat 
it  can  only  be  held  liable  for  such  damages  as 
may  be  supposed  to  have  been  in  tbe  contem- 
plation of  the  parties  if  tbe  telegram  was  de- 
layed in  its  delivery,  and  that  no  damage  can 
be  held  to  have  been  in  contemplation  of  the 
defendant  not  suggested  by  tbe  language  of  the 
dispatch,  and  that  all  that  could  be  gleaned 
from  this  dispatch  by  its  agents  was  tbat  some 
person  at  Waco  wanted  some  person  at  Athens, 
named  "Clara,"  to  come  quickly  to  Waco,  be- 
cause some  person  named  "Rule"  was  dying. 

It  seems  to  be  well  settled  tbat  telegraph 
companies  are  not  charged  with  knowledge  of 
the  importance  of  delivering  cipher  dlspatdies. 
As,  in  the  nature  of  things,  they  cannot  know 
the  contents  of  Sucb  telegrams, — that  mode  <^ 
expression  being  adopted  to  keep  tbem  from 
knowing, — the  rule  is  a  just  one  that  preserves 
them  from  tbe  responsibility  that  sucb  knowl- 
edge would  impose  on  them.  There  seems  to  be 
an  effort  to  extend  this  rule  beyond  tbe  occa- 
sion tor  it,  and  to  practically  make  all  telegrams 
expressed  in  abbreviated  language  fAphet  dis- 
patches. We  think  a  distinct&D  m  this  respect 
must  be  made  between  messages  couchra  Id 
terms  intended  to  conceal  their  meaning  and 
sucb  as  have  no  sucb  purpose,  but  are  intended 
to  convey  information  by  the  use  of  no  more 
words  than  are  necessary,  when  given  their  ac- 
customed meaning.  It  is  well  known  to  the 
public,  and  cannot  be  unknown  to  telegraph 
companies,  tbat  the  utmost  brevity  of  expres- 
sion is  cultivated  in  correspondence  by  tele- 
graph. It  is  as  well  known  tbat  that  mode  of 
communication  is  chiefly  resorted  to  in  matters 
of  Importance,  financially  and  socially,  requir- 
ing great  dispatch.  When  such  communica- 
tions relate  to  sickness  and  death,  there  accom- 
panies them  a  common-sense  suggestion  Uiat 
they  are  of  importance,  and  that  the  persons 
addressed  have  in  tbem  a  serious  interest.  It 
would  be  an  unreasonable  rule,  and  one  not 
comporting  with  the  uses  of  the  telegraph,  to 
hold  that  tile  dispatcher  will  be  released  from 
diligence  unless  the  relations  of  tbe  parties  con- 
cerned, as  well  as  the  nature  of  the  dispatch, 
are  disclosed.  When  the  general  nature  of  the 
communication  is  plainly  disclosed  by  its  terms, 
inntead  of  reciuiring  the  sender  to  communicate 
to  tbeunwilliog  ears  of  tbe  operator  the  relation- 
ship of  tbe  parties  concerned,  a  more  reasonable 
rtde  will  be,  when  the  receiver  of  the  dispatch 
desires  information  about  such  matters,  for  him 
to  obtirin  It  from  the  sender,  and,  if  he  does  not 
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do  BO,  to  cbam  hb  jwiodpal  with  the  iofwina- 
tion  that  inqoiiles  would  have  developed. 

A  witness  was  permitted  to  testify  that  Mrs. 
Clara  Adams,  while  waiting  for  a  traio  to 
Waco,  after  the  message  had  been  delivered  to 
her,  seemed  to  be  io  great  distress,  and  said  that 
she  would  ^ve  everytbiotr  that  she  possessed 
to  see  her  brother,  and  talk  to  bim,  before  be 
died.  As  the  jury  would  be  instructed  that 
they  might,  in  assessing  damages,  include  her 
meata!  anguish  in  their  estimate,  it  was  doubt- 
less tbougbt  that  evidence  of  ber  mental  condi- 
tion, including  expressions  of  it,  at  the  time, 
might  be  given.  As  juries  may,  from  their 
own  knowledge  and  experience  of  human 
nature,  estimate  damage  proceeding  from  that 
cause  without  anyeTideooe,  it  is  not  important 
to  produce  it,  ana  when  produced  it  ought  not, 
as  a  general  rule,  to  have  a  cootrolling  effect; 
and  yet  we  are  not  able  to  see  why  the  fact  that 
mental  anguish  was  felt,  and  was  exhibited  by 
speech  or  otherwise,  may  not  be  proved  for 
what  it  may  be  worth.  It  at  least  furnishes  no 
ground  for  setting  aside  a  verdict  that  might 
be  suBtaf  Ded  without  any  evidence  as  to  the  ex- 
istence or  dence  of  mental  paiu,  1  Oreenl. 
Ev.  g  103;  1  Wharton,  Gv.  i%  868.  369. 

It  is  urged  that  "the  court  erred  iu  that  part 
of  its  charge  wherein  it  instructed  that  if  such 
telegram  was  scot  by  Simmons  for  the  benefit  of 
Mrs.  Clara  Adams,  and  that  she  has  paid  back 
the  (barges  for  sending  it,  then  the  husband 
would  have  a  1^;^  right  to  sue  tar  a  breach  of 
the  coDtract,"  etc.,  "because:  finl,  defendant 
had  no  notice  that  the  contract  was  made  for 
Clara  Adams,  and,  mcond,  it  bad  no  notice  or 
Information  that  'Clara,'  named  in  said  message, 
meant  'Clara  Adams,'  the  wife  of  the  plaintiff." 
If,  in  fact,  the  message  was  sent  for  the  benefit 
of  Mrs.  Adams,  and  she  was  the  damaged  party, 
we  can  see  no  good  reason  why  her  husband 
may  not  maintain  the  suit.  Aiken  v.  W.  U. 
Tel.  Go.  5  S,  C.  869;  Neut  York  d  W.  P.  Tel.  Go. 
V.  Dryburg.  85  Pa.  808;  Ellis  v.  Am.  Tel.  Co. 
18  Allen,  236;  Shearm.  &  Bedf.  Neg.  642. 

The  party  to  be  in  fact  accommodated,  bene- 
fited or  served  holds  the  beneficial  interest  in 
the  contract.  When  that  one  sustains  damage 
from  its  breach,  a  right  of  action  aiiscs  In  his 
favor.  We  do  not  attach  importance  to  the  re- 
imbursement of  the  fee  for  seeding  the  dispatch 
to  the  party  who  paid  it.  Unless  a  right  of  ac- 
tion exists  independently  of  that,  it  cannot  be 
maintained.  If  a  person  sending  and  paying 
for  the  dispatch  was  not.  at  the  time  of  per- 
forming those  acts,  the  agent  of  the  sender,  be 
cannot  be  afterwards  made  su6h,  so  as  to  give 
a  right  of  action  for  large  dam^es  by  being 
refunded  the  fee  paid  for  the  dispatch.  At 
most,  all  that  that  transaction  cau  amount  to 
in  any  case  will  be  to  give  to  the  party  that  re- 
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funds  it  a  cause  of  action  for  the  amount 
refunded,  in  a  court  having  jmlsdlction  of  it. 
If  it  is  paid  under  such  circumstances  as  to  he- 
come  a  debt  from  the  person  for  whose  use  the 
disjiatch  is  sent  to  the  sender,  the  collection  of 
it  will  be  between  themselves;  and  with  that, 
the  corporation  can  have  no  concern.  If  it  is- 
refunded  by  the  party  having  otherwise  a  cause 
of  action  against  the  corpotailon,  it  may  be  in- 
cluded and  recovered  In  the  suit  brought  fortbe- 
other  cause.  We  thiok  the  question  as  to  who 
may  maintain  a  suit  for  damages  for  the  breach 
of  contract  does  not  depend  upon  the  payment 
of  the  fee,  nor  upon  the  question  whether  the 
sender  had  been  previously  constituted  an  agent 
for  that  purpose  by  the  imrty  to  whom  the  dis- 
patch is  sent,  but  upon  who  in  fad  was  to  be- 
served ,  and  who  is  damaged.  If  it  w  as  intended 
to  serve  the  receiver,  and  he  accepted  the  act. 
we  are  unable  to  see  why  the  Telegraph  Com- 
pany should  be  excused  from  the  consequences 
of  its  neglect  to  discharge  its  own  duty  by  rea- 
son alone  of  its  ignorance  of  tbe  relations  that 
may  exist  between  the  sender  and  the  receiver 
of  the  message.  If  the  sender,  from  motives  of 
friendship  or  any  other  cause,  is  willing  to  con- 
fer upon  the  receiver  a  benefit,  and  he  is  will- 
ing to  accept  it,  and  out  of  the  transaction 
there  results  damage  for  someone  to  receive, 
and  for  the  corporation  to  pay,  tbe  want  of  the- 
technical  relationship  of  principal  and  agent 
between  tbe  other  parties  ought  not  to  inure  to- 
tbe  benefit  of  the  Telegraph  Company,  to  the- 
exclusion  of  the  only  party  for  whose  use  the 
other  parties  intended  tbe  transaction. 

A  charge  to  the  jury  that  plaintiff  could  re- 
cover the  toll  paid  for  transmitting  the  message- 
is  objected  to  upon  the  ground  that,  as  defend- 
ant performed  its  contract  for  transmission  and 
delivery  of  said  message,  a  delay  in  its  execa- 
tlon  does  not  authorize  a  recovery  of  tbe  money 
paid  for  the  performance  of  the  contract.  No 
authorities  are  quoted  in  favor  of  this  proposi- 
tion, and  wc  know  of  none.  A  prompt  deliv- 
ery was  of  tbe  essence  of  the  contract;  and  a 
failure  in  that  respect  was  such  a  breach  of  it 
aa  to  authorize  the  recovery  back  of  tbe  con- 
sideration paid  for  It,  if  a  right  to  do  so  could 
be  maintained  in  other  respects. 

It  is  contended  that  "the  court  erred  in  not 
setting  aside  tbe  verdict  because  it  is  excessive 
in  amount;  because  if  the  telegram  had  been 
promptly  delivered,  plaintiff's  wife  could  not 
have  reached  ber  brother  imtil  after  he  became- 
unconscious."  The  facts  do  not  sustain  this 
assignment,  and  it  therefore  becomes  unneces- 
sary to  comment  upon  it  in  other  aspects.  We 
find  no  error  in  the  proceedings  for  whidi  we 
tbiok  tbe  judgment  on^t  to  be  reversed,  and. 
it  is  affirmed. 
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WEST  VIBGmiA  SUPREME  COURT  OF  APPEALS. 


STATE  OP  WEST  VIRGINIA 
c 

J.  C.  OILHAK,  Plff.  in  Err., 

i  W.  Va  ) 

"Tlutt  portion  of  S  1.  <di»p.  8S,  Code 
t887i  which  provides  thai  no  person,  without 
a  state  Uoease  tiieref  or,  gball  "keep  tn  his  poaees- 
■ion,  for  another,  spirituous  liquors,"  eto.,  la  un- 
cxmsUtutkmal  and  toU. 

CN0Tenil)ere.l8BD.) 

ERROR  to  the  Circuit  Court  of  Barbour 
CouDty  to  review  a  iudgment  convicting 
defendant  of  a  violation  of  the  Revenue  Laws. 
jSevermd. 

Ttie  case  is  fully  stated  ia  theopinioo. 
MeMr$.  Dayton  ft  Dayton,  nir  idalatiff  in 
error: 

At  the  cornmoD  law  it  is  no  offense  to  have 
In  possession  counterfeit  coId,  forged  paper  or 
oounterfelting  tools. 

Bisbop.  Cr.  L.  ^  204. 

It  is  not  a  coaimon-law  offense  to  be  in  pos- 
session of  liquors  with  the  Intent  to  commit  the 
misdemeanor  of  selling  tbem  contrary  to  the 
regulations  of  tbe  statute. 

Bishop,  Stat.  Crimes,  g  1054. 

Intent  to  sell  is  tbe  very  gravamen  of  tbe 
offense,  and  it  is  tberefore  necessary,  not  only 
to  allege  in  the  indictment,  but  prove  on  trial, 
such  intent. 

See  Bisbop,  Stat.  Crimes,  §g  1054-1058,  and 
authorities  cited. 

In  our  Statute  this  vital  point  is  wholly  left 
out. 

Mr.  Alfred  Caldwell  for  tbe  State. 

Snyder,  P.,  delivered  the  opinion  of  the 

court: 

At  the  March  Term, 1889,  of  ibe  Circuit  Court 
of  Barbour  ^County,  the  grand  jury  found  an 
indictment  in  wbicb  it  io  charged  tbat  J.  C. 
Oilman,  in  said  county,  did  unlawfully,  and 
without  a  license  therefor,  "sell,  offer  and  ex- 
pose for  sale,  and  solicit  and  receive  orders  for, 
and  keep  in  his  possession  for  another,  spiritu- 
ous liquors,  wine,  porter,  ale,  beer  and  drink 
of  a  like  nature,"  etc.  The  defendant  moved 
the  court  to  quash  the  indictment;  wbich  mo- 
tion being  overruled,  he  pleaded  not  guilty^  and 
thereupon  tbe  case  was  tried  by  a  jury.  There 
was  a  verdict  of  guilty,  on  which  the  court  en- 
tered judgment,  Sning  the  defendant  $20.  A 
OKition  to  set  aside  the  verdict  was  made,  and 
.overruled  by  tbe  court,  and  an  exception  taken 
by  the  defendant,  in  which  all  the  facts  arc 
certified.  These  facta  are  as  follows:  John 
Thompson,  witness  for  the  State,  testified  that 
be  did  not  buy  whisltey  of  defendant  witbin 
one  year  next  preceding  tbe  finding  of  this  in- 
dictment, but  that,  on  the  16th  d^y  of  October, 
1888,  he  got  whiskey  of  defendant,  wbich  de- 
fendant was  keeping  in  his  itoBsesdon  for  an- 
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other  person,  JameS  E.  Heatberly,  who  was  at 
the  time  a  candidate  for  sheriff  of  Barbour 
County;  and  that  said  whiskey  was  kept  by  de- 
fendant, in  bis  possession,  at  bis  hotel.  In  tbe. 
Town  of  PhiliM)!,  in  Barbour  County,  to  be 
distributed  free  by  defendant  to  such  persons- 
as  said  Heatberly  should  give  order  for  or  send 
there  for  it;  and  witness  for  the  State  bad,  at 
the  time  tbe  liquor  mentioned  in  tbe  indictment 
was  delivered  to  him  by  said  defeudant,  witbiu 
one  year  next  preceding  the  finding  of  the  In- 
dictment, an  order  from  said  Heatberly  on  said 
defendant  for  a  ouantity  of  said  intoxicating 
]i<|uor  less  than  nve  gsllons;  and  that  upon 
said  order,  within  said  year,  said  defendant  did 
deliver  to  said  witness  a  quantity  of  said  in- 
toxicating liquor  of  less  than  five  gallons.  De- 
fendant admits  that  he  had  no  state  license  to 
sell,  solicit  or  receive  orders  for,  or  keep  in  his 
possession  for  another,  spiritnous  liquors,  wine,, 
porter,  ale,  beer  and  drink  of  a  like  nature." 

This  indictment  is  framed  under  the  pro- 
visions of  g  1,  chap.  83,  Code  1S87,  and  is  in 
tbe  precise  langu^  of  the  Statute.  It  is  in 
legal  form,  and,  as  no  extrinsic  facts  were- 
shown  to  invalidate  tbe  flnduig  of  it,  I  think 
the  motion  to  quash  was  properly  overruled. 

The  said  Statute  was  amended  by  chapter  30, 
Acts  of  1887,  and  then,  for  the  first  time,  the 
words,  "or  solicit  or  receive  orders  for,  or  l^eep 
in  Am  po§aeMton  for  ant4her,"  were  made  a 
part  of  the  Statute.  From  the  facts  proved,  it 
is  appsreat  tbe  conviction  in  this  case  must  be 
sustained,  if  it  is  done  at  all,  under  that  pro- 
vision which  I  have  it^icised,  "keep  in  his- 
possession  for  another.''  It  will  be  observed 
that  this  provision  has  no  reference  to  tbe  in- 
tent or  purpose  for  which  tbe  liquor  is  kept  in 
possession,  hut  ft  denounces  as  a  crime  the 
simple  fact  that  tbe  liquor  is  kept  in  possession 
for  another,  however  innocent  the  act  or 
commendable  the  purpose.  Has  tbe  Legis- 
lature of  this  Stale  the  constitutional  power 
lo  make  such  an  act  a  crime?  The  Four- 
teeotb  Amendment  to  tbe  Constitution  of 
the  .United  States  declares:  "No  State 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citiiena 
of  the  United  States;"  and  the  same  Amend- 
ment makes  all  persons  born  or  naturslized  in 
tbe  United  States  citizens  thereof.  It  is  con- 
ceded that  tbe  "privileges  and  Immunities" 
here  protected  are  such  only  as  are  fn  their 
nature  fundamental;  such  as  belong  of  rigbt  to 
the  citizens  of  all  free  governments,  and  which 
have  at  alt  times  been  enjoyed  by  the  citizens 
of  tbe  several  States  of  the  Union,  from  the 
time  of  their  becoming  free,  independent  and 
sovereign.  What  these  fundamental  rigbts 
are,  it  is  not  easy  to  enumerate;  the  courts  pre- 
ferring not  to  describe  and  define  tbem  in  a 
^neral  dassification,  but  to  decide  each  case  as 
It  may  arise.  The  following,  however,  have- 
been  held  to  be  embraced  among  them:  "pro- 
lection  by  the  government;  the  enjoyment  of 
life  and  bberty,  with  the  right  to  acquire  and 


Horn.— OnHnmee  rtmlating  ante  of  Uqaort  con-  \  the  sale  of  Uguora  and  presorlldng  penalty  for  vio- 
dUvtimal.  latlon,  is  constitutional.  Beasler  v.  BecUer.  88  W. 

OrdiDanee  of  the  Town  of  Beokler,  regulatliifc '  Va.  81. 
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possess  property  of  every  kind,  and  to  pursue 
and  obtain  happiness  and  safety,  subject  to 
sucb  restraints  as  the  goTerament  may  justly 
prescHbe  for  the  general  good  of  tbe  whole. 
Wa8hinglOD..7;,in  (7or/i;Wv,  Coryell,  4  Wash. 
■C.  C.  380;  Conner  v.  EUiott,  59  U.  S.  18  How. 
501  [15  L.  ed.  497];  Be  Parrott,  6  Sawy.  349. 1 
Fed.  Rep.  431;  B  Myer.  Fed.  Dec.  §  1000; 
Lsndiag  Co.  v.  ^ughter-House  (Jo.  Ill  U.  S. 
746  [SB  L.  ed.  585]. 

These  are  inaltenable  and  indefearible  rights, 
nhich  no  man,  or  set  of  men,  by  even  the 
largest  majority,  can  take  from  the  citizeo. 
They  are  absolute  and  inherent  in  the  people, 
and  all  free  goTeroments  must  recognize  and 
respect  them.  Therefore  it  is  incumbent  upon 
the  courts  to  give  to  tlie  constitutional  pro- 
visions which  guarantee  them  a  liberal  con- 
struction, and  to  hold  inoperative  and  void  all 
statutes  which  attempt  to  destroy  or  interfere 
witb  them.   Cooley,  Const.  Lim.  85.  44. 

It  can  hardly  be  questioned  that  the  right  to 
possess  properly  is  one  of  theee  rights,  aud  that 
ihat  right  embraces  the  privilefcebf  a  citizen  to 
keep  in  his  possession  property  for  another.  It 
is  act  denied  that  the  keeping  of  property  which 
is  injurious  to  the  lives,  health  or  comfort  of 
all  persons  may  be  prohibited  under  the  police 
power.  The  maxim.  8ie  utere  tuo  ut  aUeaum 
^on  Utda»,  beiag  nf  universal  application,  it 
must,  of  course,  be  within  the  range  of  legisla- 
tive action  to  define  the  mode  and  manner  in 
which  everyone  may  so  use  his  own  as  not  to 
injure  others.  But  it  does  not  follow  that  every 
statute  enacted  ostensibly  for  the  promotion  of 
theee  ends  is  to  be  accepted  as  a  legitimate  ex- 
ercise of  the  police  power  of  the  Stale;  and 
much  less  is  such  the  case  when  the  Statute  is 
merely  claimed  by  its  defenders  to  be  intended 
for  that  purpose. 

The  court,  in  its  opinion  in  Mugler  v.  Kan- 
MM,  says:  "The  courts  are  not  bound  by  mere 
forms,  nor  are  they  to  be  misled  by  mere  pre- 
tenses. Tbey  are  at  liberty — indeed,  are  under 
A  solemn  duty — to  look  at  the  substance  of 
Xhiogs,  whenever  they  enter  upon  the  inquiry 
whether  the  Legislature  has  transcended  the 
limits  of  its  authority.  If,  therefore,  a  statute 
purporting  to  have  been  enacted  to  protect  the 
public  health,  the  public  morals  or  the  public 
safety,  has  no  real  or  substantial  relation  to 
those  objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the  duty 
of  the  courts  to  so  adjudge,  and  thereby  give 
effect  to  the  Constitution."  138  U.  8.  661  [81 
L.  ed.  310]. 

The  keeping  of  liquors  in  his  possession  by 
«  person,  whether  for  himself  or  for  another, 
unless  he  does  so  for  the  Illegal  sale  of  It.  or  for 
some  other  improper  purpose,  can  by  no  possi- 
bility injure  or  affect  the  health,  morals  or  safe- 
ty of  the  public:  and,  tberefore,  the  Statute 
prohibiting  such  keeping  in  possession  is  not  u 
Intimate  exertion  of  the  police  power.  It  is 
an  abridgment  of  the  privileges  and  immunities 
of  the  citizen  without  any  legal  justification, 
and  therefore  void.  But  it  seems  to  me  the 
said  provision  of  the  Statute  is  in  violation  of 
that  provision  of  our  State  Constitution  which 
declares  that  "  laws  may  be  passed  regulating 
or  prohibitinft  the  sale  of  intoxicating  liquors 
within  the  limits  of  this  State."  Article  6, 
S46. 

«  L.  R.  A. 


While  it  is  admitted  to  be  a  well-settled  prin- 
ciple that  the  Legislature  has  the  same  unlim- 
ited power  in  rentrd  to  legislation  which  resides 
in  the  British  Parliament,  except  where  it  b 
restrained  either  by  the  Slate  or  Federal  Con- 
stitution, still,  it  is  equally  true  that  these 
constitutional  limitations  are  not  confined  to 
express  inhibitions,  for  there  are  but  few  pori- 
tive  restraints  upon  the  le^alative  power  con- 
tained in  the  Constitution.  The  third  article, 
or  "Bill  of  Rights,"  laysdown  theancient  lim- 
itations which  have  always  been  considered 
essential  in  a  constitutional  government  wheUi- 
er  monarchial  or  popular;  and  there  are  scat- 
tered through  the  instrument  someother  express 
provisions  in  restraint  of  legislative  authority. 
But  t^e  afflnnative  prescriptions  and  the  gen- 
eral arrangement  of  the  Constitution  are  far 
more  fruitful  of  restraints  upon  the  legislative 
power.  Every  positive  direction  contains  an 
implication  against  everything  contrary  to  it, 
or  which  would  frustrate  or  disappoint  ttiepur 
pose  of  that  provision.  The  frame  of  the  gov- 
ernment, the  grant  of  legislative  power  Itodr, 
the  organization  of  the  executive  authority,  and 
the  erection  of  the  principal  courts  of  Justice, 
create  implied  limitations  upon  the  law,  making 
authority  as  strong  as  though  a  negative  was 
expressed  in  each  instance.  Cooley.  Const. 
Lim.  87;  ftopfe  v.  Draper,  15  N.  Y.  548. 

If  the  people  had  not  made  the  provision 
above  quoted  a  part  of  the  Constitution,  the 
Legislature  would,  so  far  as  that  inatrument  is 
conoemed,  have  had  plenary  and  unrestricted 
authority  to  deal  witb  liquors  in  any  manner  it 
chose  to  do.  But  the  people,  by  declaring  that 
"laws  may  be  passed  regulating  or  prohibiting 
the  sale  of  Intoxicating  liquors."  according  to 
the  principles  we  have  announced.  Imposed  a 
restraint  upon  this  plenary  power.  By  grant- 
ing an  express  authority  to  the  Legislature  to 
regulate  or  prohibit  the  sale,  there  is  an  implied 
inhibition  to  the  exercise  of  any  authority  in 
respect  to  that  subject  which  Is  not  embraced 
in  the  grant.  This  rule  is  simply  an  applica- 
tion of  the  old  maxim,  expremo  unius  est  ejxtu- 
sio  alterius.  which  Lord  Bacon  concisely  ex- 
plains by  saying:  "As  exception  strengthens 
the  force  of  a  law  in  cases  not  excepted,  so 
enumeration  weakens  It  in  cases  not  enumerat- 
ed." 

The  express  power  here  given  to  regulate  or 
prohibit  the  sale  of  liquors,  unless  it  was  in- 
tended to  limit  the  legislative  authority,  would 
reader  this  provision  of  the  Constitution  wholly 
nugatory  and  useleas.  because,  as  we  have  seen, 
without  this  provision  the  Legislature  would 
have  bad  plenary  power  over  the  whole  subject 
It  could  not  only  have  legislated  in  respect  to 
tbe*prohibition  and  sale  of  liquors,  but  in  all 
other  respects.  It  seems  to  me,  therefore,  that 
the  purpose  and  effect  of  this  constitutional 
provision  was  and  is  to  restrict  and  limit  the 
legislative  authority  to  the  powers  expressly 
granted  therein, — that  is,  to  the  power  to  ref- 
late or  prohiUt  the  sale  of  liquors,  and,  conse- 
quently, a  l^slative  A.ct  not  within  the  (esti- 
mate scope  of  this  express  grant,  unless  it  is  a 
fair  and  reasonable  exercise  of  the  police  power, 
must  be  held  unconstitutional  and  void. 

From  what  we  have  already  said,  it  is  appa- 
rent tiiat  the  provision  of  the  Statute  unaer 
consideration  is  not  a  fair  and  reasonable  exer- 
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■cisc  of  the  police  power,  nor  has  it  any  reference 
to  the  prohibition  or  sale  of  liquors.  It  is 
«Imply  an  attempt  to  make  the  possessioii  of 
liquor  for  any  purpose  a  crime.  A  very  differ- 
ent queatioD  would  be  presented  if  the  Act  had 
made  it  unlawful  for  any  person  to  keep  intox- 
icating liquors  in  bis  possession ,  either  for  him- 
-self  or  for  another,  for  tbe  purpose  of  selling 
it,  or  as  a  device  to  evade  the  Revenue  Laws. 
But  tbis  provision  has  nothing  In  it  of  that 
Idnd.  It  makes  tbe  mere  possession  for  an- 
otber,  without  regard  to  tbe  intent  or  purpose 
•ot  eitber  the  possessor  or  of  the  person  for 
whom  it  is  kept,  a  crime.  It  would  seem  that, 
if  it  is  a  crime,  or  in  contravention  of  the  Hev- 
■enue  Laws,  for  one  person  to  keep  liquor  in  bis 
possession  for  another,  it  would  be  equally  su 
for  him  to  keep  it  in  bis  possession  for  himself; 
4>ut  under  this  Act  the  latter  is  do  offense;  and. 


e  eonverso,  it  would  seem  that,  if  tbe  keeping  of 
liquor,  or  any  other  property,  by  a  person  for 
himself,  is  lawful,  it  would  be  equally  lawful 
for  such  person  to  keep  it  in  his  possession  for 
another. 

Upon  thp  whole  CHse  it  seems  to  me  plain  that 
that  part  of  said  Statute  which  inhibits  a  per- 
son to  "keep  in  his  possession,  for  another, 
spirituous  liquors,"  etc. ,  is  in  conflict  with  both 
tbe  Federal  and  State  Constitutions  and  there- 
fore void.  This  provision  of  tbe  Statute  being 
void,  tbe  evidence  in  tbis  case  fails  to  prove 
that  the  defendant  was  guilty  of  any  legal  of- 
fense, and,  per  sequence,  the  judginent  of  the 
Circuit  Court  must  be  reverted,  and  the  defend- 
ant diaeharged. 

EngfUah  and  Bnuuu>n»  JJ.,  concurred; 
Green,  J.,  absent. 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


RICHMOND  &  DANVILLE  R.  CO.,  FIff. 
in  Err., 

V. 

A.  D.  PAYNE, 


f. 


-Va.. 


1.  A  Mil  of  partleolArs  need  not  be  or- 
dared  to  be  filed  \>j  plaintiff  la  an  aotlon  of 


tort  where  the  oase  Is  stated  In  the  declaratioa 
with  sulBcient  fullness  to  apprise  the  defendant 
of  Its  cbarseter. 
8.  A  valid  contract  limiting  the  llabQ- 

ity  of  a.  carrier  to  a  oertain  agreed  valuation 
of  tbe  propeftf  carried  may  be  made,  where  It  la 
Just  and  reasonable  In  Its  terms,  and  a  reduced 
rate  of  frelffbt  la  made  the  coosldecatlon  for  It. 

(January  30, 18B0.) 


Nom— Oorrlerof/tvfffAt;  UoJHlttv/or  Ion  r./ (roods. 
A  common  carrier hastwodistinatUablHtlee— one 

for  loesee  trg  accident  or  mistake,  where  be  Is  liable 
as  Insurer;  tbe  other  for  loesee  by  default  or  neffll- 
jrence,  where  be  Is  a  nawerable  as  an  ordinary  bailee. 

Detty,  8hlp.  and  Adm.  1 378;  Nev  Tork  Oent.  K.  Co. 
'  T.  Lockwood,  U  U.  B.  17  nrall.  aSB  oa  L.  ed.  a»);  Dorr 

r.  New  Jeraey  Steam  Nav.  Oo.  11  N.  T.  485. 4  Sandf. 

190. 

A  carrier's  UahlUty  for  loss  of  goods  arises  from 
its  failure  to  make  an  absolutely  safe  oarrlaKO  and 
delivwy,  whloh  it  assures  by  its  undertaking.  Pln- 
(rree  v.  Detroit,  L.  &  N.  R.  Go.  9  West.  Hep.  » 
Mich.  143. 

Tbe  liability  of  the  carrier  oommeocee  when  tbe 
soods  are  delivered  to  him  for  transportation 
(Pratt  V.  Grand  Tmnk  B.  Co.  96  U.  8.  48  i»  1^  ed. 
aaOU  Rogers  v.  Wheeler,  OS  N.  Y.  KtS;  Oroavenor  v. 
New  York  C.  K.  Go.  SB  N.  Y.  84f,  and  H  not  ended 
iindl  tbe  carffo  is  safely  delivered  at  the  port  of 
desUnaUoD.  King  v.  Shepherd.  3  Stnry.SOO:  Plant- 
smour  V.  Staples,  1  T.  U.  flU. 

Under  Tex.  Vev.  Stat.,  arts.  281. 282.  the  liability 
of  the  carrier  of  freight,  as  such,  continues  until 
the  thing  carried  is  actually  delivered  to  the  owner 
or  oonidinioe,  unless  due  diligence  has  been  used  to 
fflve  notice  to  such  persons  of  the  arrival  at  desti- 
nation.  Ulssourl  Pac.  B.  Co.  v.  Raynes,  72  Tex.  1T5. 
lAaiiUU.y  aa  Insurer. 

A  common  carrier  receiving  goods  for  transpor- 
tation Is  an  Insurer,  and  Is  liable  In  all  events  for 
«very  loss  or  damage,  unless  It  happens  by  the  act 
-of  God.  or  the  public  enemy,  or  without  fault  on 
his  part,  under  some  express  ezoeptlon  In  the  bill 
ofladlnir.  Pingree  v.Defroit.L.  &N.B.CO.  9We8t. 
Rep.  706. 66  Mich.  148;  Sweatt  v.  Boston,  H.  &  E.  B. 
Co.  5 Nat.  Bankr.  Reg.  343;  Louisville^  N.  B.  Co.  r. 
McQulre.79  AlH.396;  The  Lady  Pike,  2  Blra.  145;  Tbe 
HoUie  iMohler,  2  Bias.  506;  Amlee  v.  Ste^'Ciis,  1 
Strange.  128;  Tbe  Delaware.  81  U.  S.  14  Wall.  597  (SO 
L.  ed.  781);  Elliott  v.  Bossell.  10  Johns.  1;  Tbe  Niag- 
ara V.  Cordes,  lie  U.  B.  21  How.  7  (U  L.  ed.  4U;  Qark 
«  L.  R.  A. 


V.  Barnwell,  68  U.  8. 12  How.  278  (IS  L.  ed.  985);  Hol- 
lister  V.  Nowlen.  19  Wend.  284;  New  Jersey  S.  Nav. 
Co.  V.  Uerchantfi  Bank,  47  U.  8.  6  Hot.  428  (12  L. 
ed.  601);  Trent  ft  M.  Nav.  Co.  v.  Wood,  4  Doug.  287. 
3  Eap.  127;  Sewall  v.  Allen,  6  Wend.  38ft;  Ashmole  v, 
Walnwrigbt.  2  Q.  B.  887;  AnseU  r.  Waterhouse.'  2 
Chltty,  1:  Brotherton  v.  Wood,  3  Brod.  &  B.  64; 
Hyde  v.  Trent  St  M.  Nav.  Co.  1  Eap.  36;  Hlnton  v. 
Dlbbln,  3  Q.  B.  6«;  Blohardson  v.  Wlnsor,  3  CUff. 
401;  C(dt  V.  HoMecben,  8  Johns.  UQ,  6  Am.  Deo.  200; 
Nichols  V.  DeWoU.  1  R.  L  277. 

He  Is  liable  for  loss  by  Ore  produced  from  other 
than  natural  causes,  whether  accidentally  or  com- 
munioated  from  other  vessels  or  from  tbe  shore, 
and  whethn-  it  produces  the  motive  power  or  not. 
Qarrlson  v.  Memphis  Ids.  Oo.  60  0.  S.  19  How.  816  (16 
L.  ed.  656):  Singleton  v.  HUllard.  1  Strob.  L.  203;  Hall 
V.  Nashville  &  C.  R.  Co.  60  U.  S.  13  Wall.  878  {20 L.  ed. 
606);  Rockingham  MuL  F.  Ins.  Co.  v.  Boaher.SO  Me. 
263;  New  Jersey  Steam  Nav.  Co.  v.  Merchants  Bank. 
47ir.  8.6How.425<12L.ed.600>:  Halev.NewJetsey 
Steam  Nav.  Co.  15  Conn.  5S&:  Ollmore  v.  Carman,  1 
Smedes  &  M.  279;  The  City  of  Norwich,  8  Ben.  579; 
Holllster  v.  Nowlen,  19  Wend.  234;  Hunt  v.  Morris, 
6  Hart.  O.  S.  (Ia.)  676;  Miles  v.  Cattle,  6  Bing.  743; 
Lyon  V.  Hells,  9  East,  4a»;  Grill  v.  Oeneral  Iron 
Screw  C.  Co.  L.  B.  1  C.  P.  600. 

He  Is  llabletbough  he  be  guilty  of  no  neglect,  but 
not  when  the  loss  is  caused  by  lightning.  New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants  Bank,  supra ;  King 
V.  Shepherd.  8  Story,  »«9:  Elliott  v.  BosseU.  10  Johns. 
1;  Patapsco  Ins.  Co.  v.  Coulter,  28  P.  S.  8  Pet  222 
<7  L.  ed.  659):  Toulmin  v.  Anderson,  1  Taunt.  2CT; 
McArthur  v.  Sears,  21  Wend.  190;  Hyde  v.  Trent  & 
H.  Nav.  Co.  5  T.  B.  389. 

Carrier,  common-law  liability.  Bee  Hartwell  v. 
Northern  Pac.  Exp.  Co.  (Dak.)  8  L.  B.  A.  342,  note. 

Limitation  of,  by  contract.  IMd.;  Hull  v.Chioago, 
St.  P.  M.  ft  O.  R.  Co.  (Minn.)  8  L.  B.  A.  687. 

Carrier  may  Hmtt  or  rtMrict  hfa  liab^LUy  by  express 

contract.  — 
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The  carrier  mar  Umit 
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COUBT  OF  APPKAXa 


Jab., 


ERROR  to  tbe  Circuit  Coart  for  Albemarle 
County  in  favor  of  plaiDliff  in  an  action  to 
recover  damaffes  for  injuries  inflicted,  through 
defendant's  afleged  negligence,  upon  plaintiit's 
horaes  wfaile  in  defendaot's  poasessioa  for  tmns- 
portadon.  ReverSfd. 
The  facts  are  fully  stated  In  tbe  opinion. 
Mr.  C.  M.  Blackford  for  plaintiff  in  error. 
Mettn.  Thomas  S.  Martin  and  George 
Perkina,  for  defendant  in  error: 

Hart  V.  Penntylmnia  R.  Go.  112  U.  8.  840 
(S8  L.  ed.  721),  cannot  rule  this  case,  because  in 
that  case  the  value  of  the  stock  was  agreed  and 
stated  in  the  contract,  and  tbe  rates  or  carriage 
were  based  upon  the  agreed  valuation,  while 
here  tbere  is  no  agreed  valuation.  If  a  horse 
is  worth  $S,000  at  the  place  and  date  of  ship- 
ment, and  he  should  be  killed  by  tbe  Company, 
$5,000  could  not  be  recovered  under  the  cou- 
tract  in  this  case.  Noiwilbstamlitig  bis  value, 
$100  is  all  that  could  be  made.  In  such  case, 
this  contract  limits  the  liability  to  $100,  al< 
though  that  is  far  below  the  value.  If,  how- 
ever, a  horse  Is  worth  at  the  date  and  place  of 
shipment  only  $50,  his  value,  and  not  the 
contract,  would  govern.  So  that  the  whole 
object  of  the  contract  is  to  limit  liability;  it  is 
a  mere  device  for  that  purpose. 

In  several  of  tbe  States  it  is  held  that  the  law 
preventing  a  carrier  from  limitid]^  his  liability 
for  negligence  by  means  of  anv  contract  is  too 
well  settled  to  permit  of  moditication. 

Moalton  V.  St.  Paul,  M.AM.R,  Go.  81  Hinn. 
80,  Id  Am.  &  Eog.  R.  R.  Caa.  18;  Kan»a»  CiiiH, 


St.  J.  <£  G.  B.  R.  Co.  V.  Simpaon,  30  Kan.  64S, 
16  Am.&Eng.RR.  Gas.  158;  MeOunev.  Bur- 
livgtOR,  C.  R.  (fe  N.  R.  Go.  52  Iowa,  600;  Chicago, 
St.  L.  &  K  0.  R.  Co.  V.  AbeU,  80  Miss.  I0l7, 
21  Am.  &  Eng.  R.  R  Caa.  105;  United  Stain 
Exp.  Co.  V.  Bateman,  26  Ohio  St.  141  See 
also  lUimris  Cent.  B.  Co.  Adam$,  42  lU.  474; 
lainoii  Cent.  B.  Go.  v.  Bead,  87  III.  483;  Adamt 
Exp.  Go.  V.  SUUanen,  61  HI  184;  BoteoviiU  v. 
Adama  Kxp.  Go.  98  III.  523. 

The  law  in  Virginia  was  settled  bv  Virginia 
ds  T.  B.  Go.  V.  Sayert,  26  Gratt.  828,' 

In  that  case  the  contract  was  almost  in  the- 
exact  words  of  the  first  part  of  the  contract 
here.  Tbe  court  held  the  contract  void  and 
the  company  liable. 

Lewis,  P.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  a  judement  of  the 
Circuit  Court  of  Albemarle  County,  rendered 
in  an  action  of  tretipa-'^s  on  the  case,  wherein. 
A.  D.  Favne  was  plaintiff  and  tlie  Richmond 
&  Danville  Railroad  Company  was  defendant. 

The  declaration  alleges  that  on  the  26th  day 
of  May,  1888,  the  plaintiff  delivered  to  the  de- 
fendant Company  at  Charlottesville  eight  horses 
in  sound  and  good  condition,  and  of  tbe  aggre- 
gate value  of  $8,000,  to  be  transported  to  tbe 
City  of  Philadelphia;  that  at  the  same  time  and 
place  one  J.  B.  Andrews  delivered  to  the  de- 
fent^nt  eight  other  horses,  lo  be  likewise  trans- 
ported to  Philadelphia;  that  all  of  the  horses 
were  on  the  same  day  placed  by  the  servants 


Init  there  must  be  an  express  afrreement.  not  a 
mere  notice.  Micblgan  C.  R.  Co.  v.  Mineral  Springs 
Mfff.  Co.  88  v.  S.  U  Wall.  81B  (21  L.  i  d.  897);  Soutfaern 
Bzp.  Co.  V.  Caldwelt,  B8  U.  8. 21  Wall.  207  (28  L.  ed. 
BBS);  Osdenaburff  A  L.  C.  B.  Co.  r.  Pratt.  80  U.  8.  £2 
Wall.  181  [2SL.ed.8Bl);  Norwich &N.  Y.Transp. Co. 
V.  Wright,  80  0. 8. 13  WaU.  104  (20  L.  ed.  686);  Cooper 
V.  Berry,  m  Ga.  028;  Bean  v.  Green.  12  He.  42S:  Pal- 
men  ft  H.  Bank  v.  Cbiunplain  Transp,  Co,  16  Yt. 
GB.  IS  Vt.  181;  Southern  Exp.  Co.  v.  Barnes,  88  &a. 
est.  Southern  Exp.  Co.  i-.  Oaperton,  U  Ala.  101; 
Moore  v.  Evans,  14  Barb.  684:  Western  Transp.  Co. 
T.  Newhsll,  21  ni.  468;  Tbe  BpsUon,  6  Ben.  978, 17 
Int.  Bev.  Beo.  08;  Tattson  v.  Harks,  5  Fa.  L.  J.  264; 
Baltimore  ft  0.  R.  Co.  v.  Brady,  88  Hd.  88^  Baser  v. 
Portsmouth,  8.  ft  P.  ft  E.  R.  Co.  81  He.  228. 

An  unsigned  general  notice  printed  on  the  baob 
of  a  receipt  does  not  oonstltule  a  conbraot  trcelDg 
the  carrier  from  his  common-taw  ItabiUty.  Mich- 
igan 0.  B.  Co.  V.  Mineral  Springs  Mfg.  Co.  88  U.  S.  16 
WaU.  880  (21  L.  ed.  308):  HcHlUan  v.  Michigan  8.  ft 
N.  I.  B.  Co.  16  Mich.  88. 

Altbougb  he  may  by  express  epeclal  oontract  re- 
strict his  UsblUty  SB  an  insurer  wbere  the  loss  doss 
not  ooour  from  bis  own  default  or  negligence  of 
duty  (New  York  C.  K.  Co.  v.  Lockwood,  M  U.  S.  17 
Wall.  868  (SI  L.  ed.  636);  8toddard  v.  Long  Island  R. 
Co.  BSandf.  180;  York  Hfg.  Co.  V.  lUlnolg  C  B.  Co. 
70  IT.  8. 8  Wall.  112  (IS  L.  ed.  171);  Vemer  v.  Rwelt- 
ser,  88  Pa.  206;  Kltsmlller  v.  Rennelaer,  10  Ohio  St 
68;  BUnols  C.  R.  Co.  v.  Horrlson,  10  111.  186;  Western 
Transp.  Co.  t.  Newhall.  24  lU.  466;  Lowe  v.  Booth, 
18  Price,  8S8);  yet  he  cannot  exempt  himself  from 
tbe  duty  to  exerolae  ordinary  oars  and  pnidenoeln 
the  transportation  of  tbe  goods.  Bamest  v.  Tbe 
Express  Co.  1  Woods,  B77;  Colev.Goodwin.lVWend. 
SSit  Atwood  V.  ReUance  Transp.  Co.  9  Watts,  87; 
Camden  ft  A.  B.  Oo.  v.  Baldauf.  16  Pa.  67. 

Nor  for  loss  or  damage  caused  by  his  own  mal- 
fSaaanoB,  mistMuance  or  negllgenoe.  Beokmaa  v. 
NioiisB,  ft  Bawle,  IIS;  Brooke  v.  Plefenrtok,  4  Btng. 
6L.aA. 


218. 12  Moore,  447:  Owen  r.  Burnett,  2  Cromp.  ft  M. 
880:  Hollteter  t.  Nowlen.  19  Wend.  281;  Lyon  y. 
Mells.  5  Easi>  428;  Moreton  v.  Harden,  4  Bam.  ft  C. 
223;  Grill  v.  General  Iron  Screw  C  Co.  L.  B.  1  CP. 
000. 

Nor  for  the  consequences  of  his  own  fault  or  that 
of  his  agents  or  servants.  The  Portsmouth,  76  U.  8. 
0  Wall.  685  ao  L.  ed.  756);  Tbe  Niagora  v.  Cordee.  62 
U.  S.  21  How.  r  tl6  L.  ed.  ti);  New  Jersey  Steam 
Nev.  Co.  V.  Merchants  Bank,  47  U.  8. 6  How.  888  llT 
L.  ed.  482);  Camden  ft  A.  K.  ft  T.  Co.  v.  Burke,  18 
Wend.  611. 

By  such  a  contract  tbe  freighter  agrees  ttiat  as  to 
this  particular  traosactton  tiie  carrier  is  not  to  be 
regarded  as  In  the  exercise  of  a  piUdic  emptaytnent 
beyond  that  of  an  ordinary  bailee  and  answeraUfr 
only  for  misoonduct  or  negltgenoe.  Sager  v.  Ports, 
moutb,  &  ft  P.  ft  E.  B.  Co.  31  He.  228:  Bean  v.  Green,. 
12  He.  482;  Cooper  v.  Berry,  Zl  Ga.  GBB;  Dorr  t.  Kev 
Jersey  Steam  Nav.  Oo.  11 N.  Y.  486:  Psisona  r.  Mon- 
teath,  18  Barb.  853;  Uoore  v.  Evime,  14  Barb.  824; 
The  May  Queen,  1  Newberry,  40B. 

Llmltati>-e  liability  is  an  exception  to  the  rale  of 
ilabilits'.  Bosenf^y^  Peoria,  D.  ft  B.B.Oo.lWesU 
B6p.^62.10BInd.l2i. 

Oontraots  limiting  llablltty  must  be  clear  In 
meaning,  and  be  construed  meet  strongly  against 
the  oanrler.  Boeenleld  v.  Peoria,  D.  ft  B.  B.  Co.  1 
West.  Bep.  1B8. 108  Ind.  UL 

From  what  liability  a  contra ot  that  a  common 
carrier  la  not  to  t>e  responsible  for  loss  or  damage- 
will  exonerate,  see  New  Jersey  Steam  Nav.  Co.  v.. 
MerchantB  Bank,  47  U.  8. 6  How.  844  (12  L.  ed.  4eu. 

Limited  HatdUty;  Act  of  Congress.  See  lawtoo 
V.  Comer.  40  Fed.  Bep.  480, 7  Ii.B.  A.  — . 

The  rvU  Mattdl,  OB  to  what  eofutttHtM  wdk  mi- 
tmet. 

As  to  what  is  neoeasary  to  oonstltiite  sueli  a  oon- 
traot,  lAe  American  rule  Is  that  tbe  oootraot  must 
specially  exemirii  the  oatTler  bom  tt8  __   
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of  tbe  defeodaot  io  a  box  car  stationed  on  a 
side  track,  and  that,  after  the  car  had  thus 
been  loaded,  it  was  suddenly  and  violently, 
and  without  any  notice  or  warning,  strucb  by 
one  of  the  defendant's  locomotives,  which  was 
tben  and  there  carelessly  and  oeglieently  gov- 
erned, vbich  forced  the  car  &  coDsiderable  dis- 
tance on  the  aide  track  from  its  orijpnal  posi- 
tion, causinf^  jreat  damage  to  tfae  horses  and 
to  the  plaintiff  himself,  who  wan  in  the  car  at 
tbe  lime.  And  the  declaration  claims  damages 
on  account  thereof  to  the  amount  of  $8,000. 

Upon  tbe  delivery  of  tbe  horses,  and  before 
the  collision  occurred,  a  bill  of  lading  was  Issued 
by  tbe  defendant,  signed  by  its  station  agent  at 
Cfbarlotteaville,  and  by  Andrews  for  Pavne  & 
Andrews,  wherein  it  was  recited  "  that  whereas 
the  Richmond  &  Danville  Railroad  Company 
and  connecting  lines  transport  live  stock  only  at 
certain  tariff  rates.ezcept  when,  in  consideration 
of  a  reduced  rate,  the  owner  and  shipper  as- 
sumes certain  risks  specified  below;  now,  in 
fWDstderatlon  of  said  railroads  agreeing  to 
transport  the  above  described  live  stock  at  the 
reduced  rate  of  $44  per  cnr  to  Phitadelpbia, 
and  a  free  passage  to  tbe  owner  or  bis  agent  on 
the  train  with  tbe  stock  (if  shipped  In  car- 
load quantities),  the  said  owner  and  shipper 
does  hereby  assume  and  release  the  said  rail- 
roads from  all  injury,  loss  and  damage  or  de- 
preciation which  the  animal  or  animals,  or 
either  of  them,  may  suffer  in  consequenoe  of 
either  of  them  being  weak,  or  escaping,  or  in- 
juring itself  or  themselves,  or  each  other,  or  in 


consequence  of  over-loading,  beat,  suffocation, 
friocbt,  viciousnesfl,  and  from  all  other  damaires 
incidental  to  railroad  transportation  which 
shall  not  have  been  caused  by  the  fraud  or 
gross  negligence  of  said  railroad  companies." 

And  then,  among  other  things,  it  was  further 
stipulated  as  follows:  "And  itls  further  agreed 
that  shoidd  damage  occur  for  which  the  com- 
pnnies  may  be  liable,  the  value  at  the  place 
and  date  of  shipment  shall  govern  the  settle- 
ment, in  which  the  amount  claimed  shall  not 
exceed,  for  a  .  .  .  horse,  $100." 

There  was  evidence  at  the  trial  tending  to 
show  that  the  horses  injured  were  worth  much 
more  than  $100  each,  and  it  is  conceded  that 
the  damage  was  caused  by  tbe  negligence  of 
the  defendant's  agents.  The  Juir,  after  bearing 
the  evidence,  returned  a  verdict  for  tbe  plaintiff 
for  $2,485  damages,  upon  which  judgment 
was  entered;  whereupon  the  defendant  Cora- 
pa  oy  obtaiaed  a  writ  of  error  and  super- 
sedeas. 

Tbe  first  assigDment  of  error  is  that  tfae  cir- 
cuit court  erred  In  overrallng  the  defendant's 

motion  that  the  plaintiff  be  required  to  file  a 
bill  of  particulars.  The  motion  was  made  un- 
der section  8349  of  the  Code,  which  enacts  that 
"in any  action  or  motion,  the  court  may  order 
a  statement  to  be  filed  of  tbe  particulars  of  the 
claim  or  of  fhe  grounds  of  defense;  and  if  a 
party  fails  to  comply  with  such  order,  may, 
when  tbe  case  is  tried  or  beard,  exclude  evi- 
dence of  any  matter  not  described  in  the  notice, 
declaration  or  otfaer  pleading  of  sucfa  parly  so 


Itnbllity,  while  the  Enfflfsh  rule,  which  Is  adopted 
by  the  oourts  of  Tenneesee,  is  that  the  receipt  of 
yoods  marfaed  for  a  ^Iven  point  without  any  pos- 
itive limitation  of  reBponslbllity  affords  prima  facie 
evidence  ot  an  underi^akingr  to  safely  transport  tbe 
goods  to  their  destination  whether  wlthlc  or  be- 
yond the  limits  of  Its  own  line.  Sohouler,  Ballnt. 
H  60)t.  608;  Lawaoa,  Cont.  H  235, 240;  Redfield,  Carr. 
K  190, 197;  Hutchinson.  Carr.  SI  145,  15:^  LoutorlUe 
ft  N.  R.  Co.  V.  CampbeU,  7  Helsk.  268;  Bast  Tennes- 
see ft  V.  H.  Co.  V.  KoKers.  6  Helsk.  148;  Western  ft 

A.  U.  Co.  V.  McElwee,  Id.  SUB;  Louisville  ft  N.R.  Co. 
V.  Weaver.  9  Lea.  S8. 

An  affieemeot  that  goods  shall  be  ezolualvely  at 
the  risk  of  tbe  owner  does  not  relieve  a  common 
carrier  from  llabllltr  for  neRllvence.  New  Jersey 
Steam  Nav.  Co.  v.  MerOhaots  Bank.  47  [J.  8. 8  How. 
844  (13  L.  ed.  466f. 

BeabrMlon  of  HtdHHtv  In  MR  o/  ladlnp: 

The  bill  of  lading:  is  the  written  contract  of  the 
partiea,  and  by  \t&  terms  their  rlfrhis  and  liabllitiee 
must  be  measured.  Fry  t.  Louisville,  N.  A.  ft  C.  H. 
Co.  1  WesL  Bep.  an.  108  Ind.  US;  Indianapolis  ft  C. 

B.  Co.  V.  Bemmy,  13  Ind.  618:  Hall  v.  Petmsylvanla 
Go.  90  iDd.  450:  Bartlett  v.  Pittsburgh.  C.  ft  8t^  L.  R. 
Oa  04  Ind.  S81. 

Where  a  bill  of  lading  provided  that  the  corpora- 
tion should  not  be  hdd  l^ble  for  wronv  oarriaKe  or 
wrong  delivery  of  goods  that  were  marked  with 
lnlttal0,  numbered  or  imperfectly  marked.  It  was 
held  not  to  cover  a  failure  to  duly  forward  goods 
only  marked  with  an  initial.  McGowan  v.  Wlt> 
mlnffton  ft  W.  B.  O).  85  N.  C.  41T. 

A  oamer  dedrlng  to  Umtt  Its  renioDBlbQlty  on 
billaof  lading  to  a  delivering  to  the  named  con- 
signee alone  must  stamp  ItF  bills  "non-Degotiatile." 
Batavla  Bank  v.  New  York,  L.  E.  ft  W.  B.  Co,  7 
Cent  Ben.  sa.  100  N.  T.  U6. 

He  mav  limit  his  liability  In  ease  of  loss  by  fire  by 
ssttpalatlon  In  the  Idil  of  lading.  VanBdnMkv. 
a  L.  R.  A. 


Northern  Transp.  Co.  8  Btss.  SH;  New  Jersey  8t«am 
Nav.  Co.  V.  MercliaDts  Bank,  47  V.  S.  6  How.  480  (12 
L.  ed.  502);  Hunt  v.  Morris,  6  Hart.  O.  S.  (La.)  670. 

But  an  exception  in  a  bill  of  lading  from  liabilltT' 
for  loss  by  flre  doee  not  relieve  from  llattility  for  a 
loss  by  flre  occasioned  by  negligence.  Bank  of 
Kentucky  v.  Adams  Ezp.  Co.  93  TJ.  8. 174  (23  L.  ed. 
872);  Adams  Exp.  Co.  v.  Harris  (Ind.)  6  B.  K.  ft 
Corp.  L.  J.  2. 

A  limitation  of  liability  in'tfae  bill  of  lading  wHl 
not  control  where  the  damage  Is  an  elfeot  of  the 
carrier's  negUgenoe,  and  where  it  does  not  appear 
that  tbe  limitation  was  in  ooosideration  of  a  lower 
rate  of  freight.  Adams  Exp.  Co.  v.  Harris,  nupn. 

Where  goods  are  delivered  to  a  carrier  under  ao 
agreement  not  restricting  Its  oommon-law  liability, 
it  cannot  insert  in  the  bill  of  lading  a  clause  reslrlc- 
Uve  of  Its  usual  liability.  Park  v.  Pi«eton,  11  Cent. 
Bep.  280, 106  N.  Y.  484. 

itestrletlon  by  valvatian. 

A  bill  of  lading  providing  that  "the  llabllityshaU 
not  exceed  the  invoice,  or  the  declared  value  for 
the  United  States  customs  doty,"  and  the  goods 
being  worth  in  their  damaged  condition  the  invoice 
value  pluK  the  cost  of  transportation,  the  carrier 
was  liable  for  the  full  actual  damage.  Brown  v. 
Canard  8.  S.  Co. «  Hew  Bog.  Kep.  268,  147  Uan.  68, 
27  Am.  L.  Beg.  2d  sertea,  aSB. 

Where  the  carriers  are  liable  for  bU  damage  up  to 
the  amount  of  the  invoice  value  of  the  goods,  the 
rule  Is  analogous  to  that  which  governs  In  insur- 
ance, in  tbe  case  of  a  valued  policy,  that  whatever 
be  ttie  actual  value  of  the  goods  insured  the  pro- 
portion  or  percentage  of  loes  Is  determined  and  tbe 
insurer  pay?  the  same  proportion  or  peroentage  of 
the  total  sum  for  wtilch  tbe  policy  makes  hfm  li- 
able. 1  Arnold,  Marine  Ins.  Oth  ed.  800;  Xrvlng  v. 
Manning,  1  H.  L.  Caa.  800;  BousOeld  v.  Barnes,  4 
Ctamp.  22^  Lewis  v.  Backer,  2  Burr.  1107:  GoMsmfA 
V.  QiDlaB,  4  Taunt  8QB;  Tunno  v.  Edwards,  12  Bast, 
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plainly  as  to  give  the  adverse  party  notice  of 
its  character.' 

We  thick  the  case  is  stated  bi  the  declaration 
with  sufficient  fullness  to  apprise  the  defendant 
of  Its  character,  and  that  there  was  no  error  in 
overruling  the  motion.  The  office  of  a  bill  of 
particulars  is  not  to  set  forth  matters  of  evi- 
dence, but  to  inform  the  opposite  party  of  the 
cause  of  action  to  be  relied  on  at  the  trial,  and 
which  is  not  plainly  set  out  in  the  pleadings. 
And  although  it  is  ordinarily  witbia  the  discre- 
tloDftry  power  of  the  court  to  order  a  bill  of 
particulars,  yet  the  power  is  much  less  fre- 

aueotly  exercised  in  actions  of  tort  ihan  in  ae- 
ons ex  coniraetu,Ai  tbe  general  rule  in  tort  is 
that,  if  a  pleading  is  not  sufficiently  specific,  the 
remedy  is  by  demurrer.  Oarjield  v.  Paris,  96 
U.  S.  557  [24  L.  ed.  ^1];  Eigefdiotam  v.  Green, 
25  Hun,  314. 

Tbe  second  assignment  of  error  involves  a 
more  important  question.  It  relates  to  the  re- 
fosal  of  the  circuit  court  to  instruct  the  jury 
that,  in  assessing  damages  against  the  defeudaDt, 
tbe  estimate  should  be  made  "upon  the  suppo- 
sition that  each  horse,  in  its  sound  condition, 
was  only  worth  the  sum  of  $100."  And  this 
raises  the  question  whether  or  not  the  provision 
in  tbe  bill  of  lading  above  quoted  constitutes  a 
valid  contract,  where^  tbe  liability  of  the  de- 
fendant is  limited,  as  Uiereio  set  forth. 

This  precise  question  has  not  been  hitherto 
adjudicated  by  this  court,  but,  applying  to  it 
the  test  of  certain  principles  which  we  consider 
established,  its  solution  is  free  from  difficulty. 


OocBT  or  Appeals.  Jam., 

There  Is  no  doubt  that  a  common  carrier 
cannot  lawfully  stipulate  for  exemption  from 
liability  for  tbe  consequenres  of  his  own  neg- 
ligence  or  that  of  his  servants.  Tbis  was  w- 
cided  in  an  elaborate  opinion  by  the  Supreme 
Court  of  the  United  States  in  New  York  Gent. 
B.  Co.  V.  Loekwood.  84  U.  S.  17  WalL  857  |21 
L.  ed.  637],  and  bv  this  court  in  Virginia  A 
T.  R.  Co.  V.  Bayers,  36  Gratt.  388,  and  the 
principle  Is  now  brought  into  tbe  Code,  section 
1296  of  which  decltu^  that  no  "agreement 
made  by  a  common  carrier  for  exemption  from 
liability  for  inju^  or  loss  occadoned  by  bis 
own  neglect  or  misconduct  shall  be  valid.^ 

But  that  is  not  the  question  t>efore  us.  The 
question  here  Is  whether,  when  tbe  shipper 
sifins  a  bill  of  lading,  not  exempting  tbe  car- 
rier from  liability  for  the  oegligeooe  of  him- 
self ot  his  servants,  but  UmitinK  tbe  amount 
in  which  the  carrier  shall  be  liable,  in  consid- 
eration of  the  goods  being  carried  at  reduced 
rates,  such  a  contract,  fairly  entered  into,  is 
valid  and  binding;  and  we  see  no  reason  why, 
when  its  terms  are  just  and  reasonable,  it 
should  not  be.  The  test  to  be  applied  in  all 
such  cases  Is,  Was  the  contract  fairly  entered 
into,  and  are  its  ternu  just  and  reasonable? 

At  common  law,  it  is  true,  tbe  carrier  Is 
chargeable  as  an  insurer,  unless  loss  or  dam- 
age occur  by  tbe  act  of  Ood  or  tbe  puUIc  en- 
emy. But  as  the  law  now  is,  he  may,  by 
special  contract,  restrict  his  liability  for  losses 
otherwise  occurring.  Indeed,  be  may,  bysuch 
agreemeot,  exempt  himself  absolutely  from 


488;  Forbes  v.Asplnall,  18  East,  828;  Usher  v.  Noble, 

UEast.aBH. 

A  cootraot  aflrreeln^  on  a  valuation  of  the  prop- 
erty carried,  with  the  rate  of  freight,  wiU  be  up- 
held as  a  proper  and  lawful  mode  of  securingr  a  due 
proportion  twtween  the  amount  for  wtiloh  the  car- 
rier may  be  re8ponsft)le  and  tbe  freight  he  reoelvos. 
and  of  protectliiir  himself  against  extravagant  and 
fanciful  valuations.  Hart  v.  Pennaylvanla  R.  Co. 
118  U.  8.  831  <a8  L.  ed.  717). 

A  fdilpper  delivered  a  t>oz  of  Jewelry  to  an  ex- 
press oompany,  paying  the  minimum  rate,  and  ac- 
cepting a  receipt  limiting  the  liability  of  tbe  com- 
pany, and  valuing  the  goods  at  (60.  knowing  that 
the  oompany  charged  Increased  rates  for  greater 
risks.  The  oompany  failed  to  make  delivery  to 
cooslffnee.  It  was  held  that  a  imsumption  of  neg- 
ligence anise,  and,  without  evidence  to  rebut,  the 
shipper  could  recover  the  full  value  of  ttie  goods. 
Orosan  v.  Adams  Exp.  Co.  6  Cent.  Hep.  298,  Ul  Pa. 

Bwrdm  of  proof  of  cause  of  lorn. 

When  goods  In  the  custody  of  the  carrier  are  lost 
or  damaged,  the  presumption  of  law  Is  that  it  was 
ocoastoned  by  bts  default,  and  the  burden  ts  on  htm 
to  prove  ^tit  It  arose  from  a  cause  for  which  he 
was  not  reeponstble.  Lnwson,  Cont.lSiIl;  Hutch- 
inson, Carr.  1 769;  Sctaouler,  Ballm.  i  4%;  Memphlsft 
C.  R.  Co.  V.  HoUoway,  9  Baxt.  188;  Dlltard  v.  Louls- 
Tllle  ft  N.  R.  Co.  2  Lea,  296;  Empire  Transp.  Co.  v. 
Wamsutta  Oil,  F.  ft  H.  Co.  63  Pa.  14. 

The  oniMlB  on  the  carrier  to  show  that  the  injury 
"occurred  by  one  of  the  oausce  excepted  in  its  un- 
dertaking." Read  v. «.  Louis,  K.  C.  ft  N.  B.  Co.  SO 
Mo.  189;  Levering  v.  Union  Trans,  ft  Ins.  Co.  42  Ho. 
88. 

It  IB  only  where  the  contract  ia  that  the  owner 
shall  accompany  the  property  and  have  It  in  taie 
own  otiarge  and  in  fact  doesso  that  the  omis  Is  on 
the  owner.  Clark  v.  Bt,  Louis.  K.  C.  ft  N.  R.  Co.  64 
Ho.  440. 
«  L.  R  A. 


Under  a  special  contract  limiting  liability  to  a 
certain  amount,  a  carrier  received  for  transporta- 
tion a  saw,  which  on  its  arrival  at  its  destination 
was  cracked  eight  or  ten  Inches.  It  was  held  that 
presumption  of  negligence  arose,  and  tbe  carrier, 
falling  to  rebut,  was  liable  for  the  full  value  of  tbe 
saw.  Grogan  v.  Adams  Exp.  Co.  5  Cent.  Rep.  800, 
114  Pa.  BSa. 

Where  goods  are  lost  or  injured  whUe  in  the  cus- 
tody of  a  cummoD  carrier,  a  presumption  of  negll- 
gcnoe  on  the  part  of  the  carrier  Hrlses  io  tbe  ab- 
sence of  evidence  aooountlog  for  the  loss  or  injurr 
in  such  a  way  that  uegllgenoe  cannot  be  Inferred. 
Grogan  v.  Adams  Exp.  Co.  fi  Cent  Rep.  800,  lU  Pa. 
flSS. 

The  burden  of  proof  to  show  exemption  from  li- 
ability by  special  contract  is  on  the  carrier.  Balti- 
more ft  O.  U.  Co.  V.  Harris.  79  C.  S.  12  Wall.  85  {20  I* 
ed.  8B0);  BIsbcU  v.  Michigan  8.  ft  N.  I.  R.  Co.  28  N. 
T.28IS. 

in  cane  of  coiif  tnuous  routes. 

Where  a  party  by  his  own  contract  createea  duty 
he  Is  bound  to  make  It  good,  notwltiistandlnff  any 
accident  or  Inevitable  necessity.  Harrison  v.  Mis- 
souri Pac.  R.  Co.  74  Mo.  370;  Davis  v.  ftmltb.  16  Mo. 
409;  White  v.  Missouri  Paa  R.  Co.  S  West.  Rep.  15S, 
19  Mo.  App.  400. 

The  first  of  a  number  of  euooessive  onmpaniee 
rendering  service  1  o  the  carriage  of  freight  between 
distant  points  may  so  bind  itself  to  deliver  goods 
beyond  the  terminus  of  its  own  line  as  to  become 
responsible  for  their  safety  through  tbe  entfre 
Journey.  Block  v.  Merchants  Despatch  Tranap. 
Co.  (Tenn.)  ST  Am.  Law  Reg.  2d  series,  5H. 

Id  case  of  continuous  routes,  the  carrier  is  liable 
until  the  goods  are  delivered  to  tlie  second  carrier 
(Htohigan  C.  R.  Co.  v.  Mineral  Springs  Mfg.  Co.  8S 
U.  a.  16  WalL  21  L.  ed.  802;  Michigan  C.  R.  Go. 
V.  Hale,  6  Mich.  24S;  Hills  v.  Michigan  Cent.  R.  Oo. 
45  N.  Y.  fSS,),  or  until  the  liability  of  the  suooeedlog 
oarriw  has  attaclied.  Pratt  v.  Qcand  T.  R.  Co.  9» 
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any  liability  for  damage  not  caused  by  the 
Degligence  or  default  of  himself  or  bis  servants. 
And  the  owner  or  sbipper,  by  entering  into 
tbe  coDtract,  "virtually  agrees  that,  in  respect 
to  tbe  particular  transaction,  the  carrier  ia  not 
to  be  regarded  as  iu  tbe  exercise  of  his  public 
employment,  but  as  a  private  person,  wbo  in- 
curs no  respoDflibiHty  beyond  that  of  an  ordi- 
nary bailee  for  hire,  and  answerable  only  for 
misconduct  or  negligence."  Ifew  Jer»ey  Steam 
ydv.  Co.  V.  Merehania  Bank,  47  U.  8.  «  How. 
844  [IS  L.  ed.  4651;  2  Parsons.  Oont.  «tb  ed. 
288.  and  cases  cited. 

This,  indeed,  is  said,  in  some  of  the  cases,  to 
be  no  departure  from  tbe  ancient  principles  of 
tbe  common  law.  In  Nicholmn  v.  Willan,  5 
East,  507,  Lord  Ellenborough  remarked  that 
there  is  no  case  to  be  met  witb  in  the  books  in 
which  tbe  rigbt  of  a  carrier  thus  to  limit,  by 
special  contract,  his  own  responsibility,  has 
ever  been,  express  decision,  denied.  And 
the  authorities  In  this  country  are  to  the  same 
effect. 

In  Houihern  Erp.  Co.  v.  Caldwell,  88  U.  8. 
21  Wall.  284  [22  L.  ed.  556],  it  is  declared  to  be 
settled  law  that  the  responsibility  of  a  common 
carrier  may  be  limited  by  an  express  agree- 
ment witb  tbe  shipper,  provided  the  limitation 
be  reasonable  and  not  inconsistent  witb  public 
policy.  And  although  there  is  a  conflict  of 
authority  on  tbe  subject,  the  weight  of  ao- 
tfaority.  undoubtedly,  is  in  favor  of  Ihe  propo- 
sition that  a  carrier  may,  by  special  agreement, 
fairly  made,  limit  bis  common-law  liability. 


U.  S.  43  (2i  L.  ed.  m);  Uawsom  v.  Holland,  60  N.  Y. 
ni;  O'NeUl  V.  N.  T.  Cent  ft  H.  B.  B.  Ca  «  N.  Y. 
138. 

Where  tbe  exemption  was  from  loss  by  Are,  and 
tbe  foods  were  unloaded  In  traoalt.  awaitlnfr  re- 
^pmeDt,and  were  lost  by  fire,  tbe  carrier  waa 
h^  liable.  BoUnson  v.  Merebanta  D.  Tranap.  Uo. 
45  Iowa,  470. 

Under  Hass.  Pub.  Btat.,  chap.  112. 1 S14,  a  railroad 
oompaorls  not  liable  for  eooAt  destroyed  by  Are 
wblle  in  Its  poesefflon  under  a  contract  of  oorrlage. 
Baaaett  v.  ConnecUout  Blver  B.  Co.  6  New  Bng. 
Bep.  a».  145  Haas.  120;  Blatedell  v.  Connecticut 
Elver  R.  Co.  5  New  Eng.  Bep.  207, 14S  Maaa.  133. 

But  a  common  carrier  1b  not  bound  In  law  to 
tnmsport  irooda  t>e7ond  its  terminus,  and  It  may 
therefore  lawfully  stipulate  that  it  shall  not  be  lia- 
ble for  loM  after  tbe  goods  have  passed  beyond  the 
limits  of  iX»  own  line.  Sohouler,  Baltm.  B  603;  law- 
son,  Cont.  S  SOb;  Dlllard  v.  LoulsvUle  ft  M.  B.  Co.  2 
Lea,  288;  Memphis  ft  C  R.  Co.  v.  HoUoway,  S  Bazt. 
188;  LouisvlUe  ft  N.B.  Co.  v.  Campbell,?  HefA. 

Tbe  obll{tatlon  of  tbe  carrier  la  dischargred  wben 
it  has  safely  delivered  tbe  goods  to  tbe  next  suo- 
oeediDf  carrier.  Rlokereon  Boiler  HiU  Co.  v.  Grand 
Boplda  ft  I.  B.  Co.  10  West.  Bep.  888, 07  Mich.  110. 

A  common  carrier  Is  not  Uable  for  Joes  sustained 
beyond  tbe  terminus  of  Ita  own  line  unless  It  has 
BSBumed  Bucb  liability  by  express  contract,  or  un- 
less some  arrangement  In  tbe  nature  of  a  partner- 
ship exists  between  It  and  the  connecting  carrlen. 
Central Truat Co.  v.Wabash,8t.  L.  ft  P.B.Co.81 
Fed.  Bep.  247;  Oitt  T.  Minneapolis  ft  St  L.  B.  Co. 
88  Kino.  888:  Sumner  v.  Walker,  80  Fed.  Bep.  Ml. 

Ltabmy  a»  baOte. 

Under  a  contract  foroarrlage,  a  common  oarrlOT 
Is  an  insurer  undl  the  transit  la  ended,  and  then 
liable  only  as;  warehouseman  during  sucb  rea- 
wnutble  time  aa  the  goods  are  lo  tta  custody  await- 
6  L.  B.  A. 


even  for  losses  occasioned  by  his  own  negli- 
gence or  that  of  bis  servants. 

The  leading  case  on  the  subject  is  Hart  v. 
Penatjflvania  R.  (h.  112  U.  S.  831  [28  L.  ed. 
717],  iu  wbicb  it  waa  decided  that  where  a  con- 
tract of  carriage,  signed  by  tbe  sbipper,  is 
fairly  made  witb  a  railroad  company,  agree- 
ing on  a  valuation  of  the  property  to  be  trans- 
ported, with  a  rale  of  freight  based  on  the 
condition  that  tbe  carrier  assumes  liability 
only  to  the  extent  of  the  agreed  valuation, 
even  in  case  of  loss  or  damage  by  tbe  negli- 

Eence  of  the  carrier,  tbe  contract  will  be  up- 
eld  as  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  tbe  amount  for 
which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  himself 
against  extravagant  and  fanciful  valuations. 

In  that  case  the  plaintiff  shipp  d  five  horses 
in  one  car  over  tbe  defendant  s  road,  under  a 
bill  of  lading  dgned  by  him,  which  stated  tlut 
the  horses  were  to  be  transported  "upon  the 
following  terms  and  conditions,  which  are  ad- 
mitted and  accepted  by  me  as  just  and  reason- 
able: First,  to  pay  freight  thereon"  at  a  rate 
specified,  "on  tbe  condition  that  tbe  carrier  as- 
sumes a  liability  on  the  stock  to  the  extent  of 
the  following  agreed  valuation:  If  horses,  not 
exceeding  $2b0  each." 

By  the  negligence  of  the  defendant's  servants 
one  of  the  horses  was  killed  and  the  others 
were  injured,  and  tbe  action  was  brought  to 
recover  damages  therefor.  At  tbe  trial  it  ap- 
peared that  the  horses  were  race  horses,  and 


Ing  tbe  call  of  the  consignee.  Bassett  v.  Connect! 
out  Biver  B.  Co.  5  New  Bog.  Bep.  208, 145  Mass.  U8; 
Blatsd^  V.  Connecticut  Blver  B.  Co.  6  Hew  Bng. 
Rep.  207, 14fi  Mass.  1S2. 

On  the  arrival  nf  goods  at  their  destination,  and 
their  discharge  from  tbe  cars,  the  llabUi^  of  the 
company  ceases  aa  oarrler  and  beotnnflB  that  of  a 
bailee  for  hire.  Budd  v.  Wabash.  St.  L.  ft  P.  B.  Go. 
2  West  Rep.  685,  20  Mo.  App.  206:  Gasbweller  v. 
Wabash,  St.  L.  ft  P.  R.  Co.  S3  Mo.  112;  HoltBclaw  v. 
Bulf.  27  Mo.  see;  Kansas  City  Transfer  Co.  v.  Neis- 
wanger,  18  Mo.  App.  108. 

Tbe  liability  commenoes  when  the  goods  are  re- 
ceived on  board  or  at  the  wharf,  and  continues  af- 
ter tbey  are  unladen.  Tbe  WllUams,  1  Brown, 
Adm.  221;  Salmon  Falls  Mfg.  Co.  v.  Tbe  Tangier, 

II  law  Bep.  N.8.6;  Vaullmerv.Wrl^lBloe,  L. 
107;  Greenwood  v.  Cooper,  10  La.  Ann.  TBB;  Clarke 
v.  Needles,  25  Pa.  338;  Snow  v.  Carrutfa,  1  Sprague. 
824;  Fieeman  v.  Buckingham,  60  U.  S.  18  Bow.  182 
afiL.ed.S41l;  Vandewaterv.  Hllls,60C.  S.  19flow. 
82(t6L.  ed.  554). 

When  a  consignee  does  not  appear  and  claim  tbe 
goods.  It  Is  the  carrier's  duty  to  deposit  tbemeafely 
or  place  them  In  proper  custody  for  him  (Gull- 
laume  v.  General  Trangp.  Cq.  l  Cent.  Bep.  723, 100 
N.Y.  491),  and,  in  case  of  Imported  goods  subject  to 
duty,  to  see  tiiat  they  are  in  proper  custody.  Bed- 
mond  V.  Liverpool,  N.  Y.  ft  P.  B.  Co.  46  N.  Y.  678. 

Although  the  liability  of  a  transportation  com- 
pany as  an  insurer  ceases  upon  tbe  arrival  of  thb 
freight  at  the  depot,  it  becomes  reeponsible  thence- 
forward, under  Its  contract,  as  warehoaseman,  for 
the  want  of  proper  care  in  the  delivery  of  freight. 
Merchants  D.  ft  T.  Co.  v.  Merrlam,  9  West.  Bep.  802, 

III  Ind.  5;  Independeooe  Mills  v.  Burlington,  C  B. 
ft  N.  B.  Co.  72  Iowa,  liflB. 

lAahUUy  for  wrong  Mtvery  of  goode. 

If,  through  the  carrler^s  ne^llgenoe  after  the 
goods  have  t>een  stored,  they  are  delivered  tathe 
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the  plaintiff  offered  to  sbow  damages,  based  on 
tfaeir  value,  amountin?  to  over  $35,000,  but 
the  evidence  was  excluded,  aud  this  ruling  was 
afQrmcd. 

In  tbc  course  of  its  opinion  the  supreme 
court,  after  remarking  that,  as  the  rate  of 
freight  expressed  was  stated  to  be  on  the  con- 
ditioD  that  tbc  defendant  assumed  a  liability  to 
the  extent  of  the  agreed  valuation  named,  the 
fair  inference  was  that  the  rate  of  freight  was 
graduated  by  the  valuation,  and  that  ihU  was 
a  reasonable  qualification  of  the  carrier's  lia- 
bility, said:  "There  is  no  justice  in  allowing 
the  shipper  to  be  paid  a  large  value  for  an  ar- 
ticle which  be  has  induced  the  canicr  to  take 
at  a  low  rate  of  freight  ou  the  assertion  and 
afoeement  that  its  value  is  lesd  than  that 
claimed  after  a  loss.  It  Is  Just  to  bold  the 
shipper  to  his  agreement,  fairly  made  as  to 
value,  even  where  the  loss  or  injury  has  oc- 
curred through  the  neglicence  of  the  carrier. 
The  effect  of  the  agreement  is  to  cheapen  the 
freight  and  secure  the  carriage,  if  there  is  no 
loss;  and  the  elTect  of  disregarding  the  agree- 
ment, after  a  loss,  is  lo  expose  the  carrier  to  a 
greater  risk  than  the  parties  intended  be  should 
assume.  The  agreement  as  to  value.  In  this 
case,  stands  ms  If  tbe  carrier  bad  asked  the 
value  of  the  horses,  and  had  been  told  by  the 
plaintiff  tbe  sum  inserted  in  tbe  contnict. 

And  then  tbe  court  went  on  to  say  that  "the 
limitation  as  to  value  has  no  tendency  to  ex- 
empt from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacls  from  the 
carrier  the  measure  of  care  due  to  the  value 


wrong  person,  the  carrier  will  be  liable  to  the  own- 
er Bs  for  tbc  conversion  of  the  soods.  Herchantfl 
D.  ft  T.  Co.  V.  Mcrrlam.  9  West  Rep.  aft!.  Ill  Ind.  5; 
Furman  v.  Union  P.  B.  Co.  9  Cent.  Uop.  5»4, 108  N. 
Y.  679;  Colgate  v.  Pennsylvania  Co.  2  Cent.  Bep.  SOB, 
lOe  N.  r.  120, 

Tbe  risk  of  a  wrong  delivery  rests  upon  the  car- 
rier. Wemway  v. PhHadelphia,  W.  &  B..  It.  Co.  9 
Cent.  Hep.  608.  117  Pa.  46. 

A  carrier  fa  oot  liable  for  goods  sold  under  an  at- 
tachment after  ft  notified  the  owner  thereof.  Bal- 
timore &  0.  U.  Co.  V.  Davis  (PaJ  10  Cent.  680. 

Where  goods  shipped  were  seized  Bt  an  Interme- 
diate point  upon  an  attachment,  or  which  seizure 
the  carrier  aotifled  the  consignee,  the  carrier  fs 
not  liable  for  failure  to  deliver  at  the  point  of  des- 
tination. Plngreev.  Detroit.!..  AN.  B.  Co.  9  West. 
Bep.7a3,60Hiah.l«. 

Carrier  canniA  etipulate  for  eseemptlon  from  UabUUy 
for  n«pll0enc«  of  ittelf*  ita  servants  or  Ua  agcnU. 

A  carrier  cannot  by  oon tract  exempt  himself 
from  liability  Cor  his  own  negligence.  iDman  v. 
South  Carolina  U.  Co.  129  U.  S.  m  iiU  h.  ed.  612). 

It  is  not  Just  and  reasonable  in  the  eye  of  tbe  law 
fora  common  carrier  to  stipulate  tfsr  exemption 
from  respotialblllty  for  tbe  negllgenoo  of  himself 
and  servants,  and  such  astipulatloncannottMbeld 
valid.  New  York  C.  R.  Co.  v.  Lookwood,  84  U.  8. 
17  WaU.  867  (SI  L.  ed.  (BT);  York  Mfg.  Vo.  v.  lUi- 
nols  Cent.  B.  Co.  70  U.  S.  8  Wall.  W  (18  L.  ed.  170); 
IT,  S.  Kxp.  Co.  V.  Kountie.  76  IT.  S.  B  Wall.  8*2 
a9L.ed.437l:  Bank  of  Ey.  v.  Adams  Exp.  0>.  93 
TJ.  8. 174 , 181  (23  L.  ed.  87«.  874);  Grand  Trunk  R.  Co. 
V.  Stevens,  95  U.  B.  066  (»  L.  ed.  686);  Coward  v.  East 
Tenoenee,  V.  *  O.  R.  Co.  16  Lea,  tSOi  DiUard  v. 
LoulsvlUe  &  N.  R.  Co.  2  Lea,  288;  Marr  v.  Western 
n.  Teleg.  Co.  85  Tenn.  688;  Lawaon,  Cont  I  283; 
Hutchinson,  Carr.S  72.  See  Ins.  Co.  of  N.  A.  v. 
Baston,  8  L.  B.  A.  424,  and  not*.  78  Tex.  167. 
6  L.  R.  A. 
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agreed  on.  The  carrier  is  bound  to  respond 
in  that  value  for  negligence.  The  compensa- 
tion for  carriage  is  &scd  on  that  value.  The 
shipper  is  estopped  from  sayinsf  that  tbe  value 
is  greater.  The  ariicles  have  no  greater  value, 
for  tbe  purposes  of  the  contract  of  transporta- 
tion between  the  parties  to  that  contract.  The 
carrier  must  respond  for  negligeacc  up  to  that 
value.  It  is  just  and  reasonable  that  such  a 
contract,  fairly  entered  into,  and  where  there 
is  no  deceit  practiced  on  the  shipper,  should  be 
upheld .  There  is  no  violation  of  public  policy. 
On  the  cODtrnry,  it  would  be  unjust  and  no- 
reasonable,  and  would  be  repugnant  to  the 
soundest  principles  of  fair  dealing  and  of  tbe 
freedom  of  contracting,  and  thus  in  conflict 
with  public  policy,  if  a  sliipper  should  be  al- 
lowed to  reap  tbe  benefit  of  the  contract  if 
there  is  no  loss,  and  tu  repudiate  It  in  case  of 
loss." 

This  reasoning,  which  seems  to  us  sound,  is 
supported  by  numerous  decisions  of  courts  of 
the  highest  respectability,  and  is  decisive  of 
the  present  case.  Tbe  contract  in  question 
shows  on  ils  face  that  in  consideration  of  cer- 
tain risks  being  asaumed  by  tbe  plaintiff,  and 
tbe  further  stipulation  tbat  in  the  event  of 
loss  or  damage  no  greater  sum  than  $100  would 
be  claimed  for  any  one  horse,  tbe  Company 
agreed  to  transport  tbe  plaintiff's  horses  to 
Philadelphia  at  a  reduced  rate.  Tbe  plaintiff, 
as  the  evidence  shows,  bad  choice  of  rates— one 
higher,  without  limitation  as  to  the  defend- 
ant's liability;  the  other  tower,  with  a  limita- 
tion of  liability — and  he  chose  the  latter. 

A  condition  Inserted  In  tbecontract  of  a  common 
carrier  maklnjc  Its  liability  dependent  upon  tbe  irf v- 
Ing  of  a  written  notice  to  some  officer  of  tbe  car- 
rier or  the  nearest  station  agent,  of  any  loss  or  In- 
Jury  to  the  propert}-,  before  removing  it  from  the 
place  of  delivery  or  mlngUng  it  with  other  proper- 
ty, Is  an  unreasonable  limitation  upon  the  llablUtjr 
of  Buoh  carrier.  Oood  v.  Oal\'eRton,  H.  ft  8.  A.  R. 
Co.  (Tei.UL.  R.  A.  801. 

The  Usbillty  of  the  common  carrier  continues 
during  transportation  over  the  entire  route  over 
which  he  has  agreed  to  transport  the  property. 
Bucldand  v.  Adams  Exp.  Co.  97  Mass.  180. 

The  rule  does  not  apply  where  the  goods  were 
transported  in  a  car  which  wtwleftia  the  ■xotualT'e 
control  of  the  shipper's  agent,  and  they  were  de- 
stroyed by  bis  act;  and  in  suob  ease  It  is  immaterial 
whether  tbe  agent  was  careful  or  negligent.  Hart 
V.  Chicago  8c  N.  W.  R.  (>».  69  Iowa,  m. 

It  is  Immaterial,  also.  In  suob  case,  that  the  own- 
er's agent  accompanied  the  goods  under  a  pro- 
vision In  a  contract  exempting  the  carrier  from  lia- 
bility, and  wblch  whs  void  nnder  section  1800  of  t':e 
Code.   Hart  V.  Chicago  &  N.  W.  R,  Co.  09  Iowa,  486. 

A  despatch  company  cannot,  by  special  contract, 
exempt  Itself  from  liability  for  loss  or  Injary  to 
goods  caused  by  tbe  negligence  of  tbe  railroad  oom- 
pany  engaged  by  it  to  transport  the  same,  or  tbe 
servants  or  employ^  of  such  railroad.  Block  v. 
Herohants  Despatch  Transp.  Co.  (Tenn.)  27  Am.  L. 
Reg.  2d  seriee,  664:  Bank  of  Ky.  v.  Adams  Bx|k  Co. 
B8  U.  S.  174  CS  L.  edL872):  Huser  v.  Am.  Bxp.  Oo>.  1 
Fed.  Rep.  882;  CInobinatI,  H. ft  D.B.  Co.  v. Pontius, 
19  Ohio  St.  221;  OtUveston,  H.  ft  H.  R.  Co.  v.  Alltoou. 
69  Tex.  IBB,  12  Am.  ft  Eng.  R.  R.  Cas.  28. 

An  express  company  Is  chargeable  for  the  neglt- 
genoe  of  the  agent  It  employs  to  do  Its  ttansporta- 
tlon.  Bcsoowlt)!  V.  Adams  Exp.  Go.  S8  HI.  69; 
ChrlBtenson  v.  American  Bxp.  Co.  16  Hlnn.  270;  &n- 
plre  Transp.  Co.  v.Wamsutta  Oil,  B.  ft  M.  Co.  68  Pa. 
14;  Maohu  v.  London  ft  S.  W.  ^Qo.  2  Bxoh.  41&. 

Digitized  by  CjOOg  iC 


1890. 


Dbuwabs,  L.  ft  W.  R.  Co.  r.  Cbntbal  Stock  Yabdb  &  Tkakstt  Co. 


8SS 


In  all  tbi3  there  was  nothing  unjust  or  uo- 
Teasonable.  Tbe  defendant  stipulsfes  in  the 
bill  of  liidin^,  not  for  exemption  from  liability 
for  tbe  negligence  of  its  servants,  or  from  tbe 
obligation  to  exercise  diligcDce  and  care,  but 
for  a  liability  commensurate  witb  tbe  value  of 
the  property  shipped  and  tbe  compensation  re- 
•celvcd.  That  value  was,  in  effect,  agreed  on 
in  tbe  contract;  and  for  the  purposes  of  tbe 
present  case,  it  must  be  assumed  that  the  prop- 
erty had  no  greater  value.  In  such  a  case  the 
principle  of  estoppel  applies  with  full  force  and 
conclusive  effect.  There  is  no  charge  of  fraud 
•or  imposition;  tbe  contract  was  fairly  entered 
into,  and  tbe  limitation  in  question  is  not  in- 


consistent with  public  policy.  Indeed,  as  was 
said  in  tbe  Hart  Case,  to  permit  tbe  plaintiff  to 
repudiate  it  would  be  repugnant  no  less  to 
public  policy  than  fair  dealing,  and  tbe  present 
case  is  not  distinguisbable  in  principle  from 
that  case.  See  also  Orates  v.  Lake  Siiore  <£  M. 
8.  R.Co.  187  Mass.  33:  Hill  v.  Boston.  B.  T.  ,Si 
W.  B.CO.S  New  Eng.  Jiep.  916,  144  Mass. 
284. 

It  follows  that,  in  refusing  to  give  tbe  above- 
mentioned  instruction  to  tbe  jury,  tbe  circuit 
court  eiTed,  and  for  this  error  the  judgment 
must  be  reversed,  and  the  case  remanded  for  a 
new  trial. 

Ju^ment  reverted. 


NEW  JERSEY  COURT  OP. 

DELAWARE,  LACKAWANNA  &  WEST- 
ERN II.  CO.,  Appt. 
t. 

CENTRAL  STOCK  YARDS  &  TRANSIT 
CO. 

(....N.J.Bq  ) 

M.  Where  one  corporation  aceira  Judicial 
reclress  a^ralnst  another  corporation, 

on  the  ground  that  the  other  has  refused  to  glvo 
a  service,  or  to  perform  a  duty  whloh  It  owes,  the 
OQmplalnliifr  oorporation,  to  Bucoeed.  must  show, 
afflnaatlvelr,  that  the  servtoe  or  doty  which  It 
claims  ezlstB  by  toroo  of  a  statute,  or  a  contraot. 
or  a  nsaee  bavins  the  force  of  law. 

*Head  notes  by  Tas  Flxbt,  V.  C,  written  for 
'«a8e  In  lower  court. 


:  ERRORS  AND  APPEALS. 

8.  TTnless  a  duty  ha«  been  created 

a^inst  a  corporation  by  usage,  or  by  contntot, 
or  by  a  statute,  the  courts  cannot  be  called  on  to 
give  It  effect. 
8.  A  court  of  chancery  is  not.  any  more  than 
is  a  coiut  of  law,  clothed  with  leslalatlve  power. 
It  may.  In  cases  where  no  adequate  remedy  at 
law  exists,  enforce.  In  fta  own  appropriate  way, 
tbe  specific  performance  of  an  existing  legal  ob- 
ligation arising  out  of  contract,  law  or  usage;  but 
it  cannot  create  tbe  obligation. 
4.  The  business  of  a  atock-yard  corpor- 
ation, except  In  the  character  of  the  property 
which  is  the  subject  of  baUment,  corresponds  In 
many  reepects  with  the  businesB  of  warf^iouse- 
men. 

6.  A  warehouseman  cannot  have  the 
poaacMdoB  of  anoUier  man's  property. 


Note.— E^tty,  protection  of  leffcd  rightg. 

Every  miTislon  of  a  private  right  Imports  an  In- 
Jury,  for  whieh  tbe  law  wUl  allow  the  recovery  of 
nominal  damages,  at  least,  for  the  purpose  of 
maintaining  the  right  and  preventing  the  wrong 
from  ripening  into  a  right  by  lapse  of  time.  Craw- 
ford V.  Bambo,  4  West.  Uep.  419,  .44  Ohio  St.  m. 

But  tlM  present  power  of  law  ooarts  to  grant 
complete  relief  does  not.  In  general,  deprive  equity 
of  a  JurlsdtctfoD  which  It  formerly  possessed  when 
law  courts  possessed  no  such  power.  Varet  v. 
New  Tork  Ins.  Co.  7  nilge,  XOi  King  v.  Baldwin,  2 
Johns.  Ch.  S64, 17  Johns.  384. 

Bo  In  cases  where  tbe  primary  right.  Interest  or 
■estate  to  be  maintained,  protected  or  redressed  Is  a 
legal  one.  to  deprive  the  court  of  equity  of  Its  con- 
current Jurisdiction  the  sufflolenoy  and  oomplete- 
ness  of  the  legal  remedy  must  be  oertain,  Bath- 
bone  V.  Warren.  10  Jolms.  687;  Batenun  v.  Willoe, 
1  Sch.  &  Lef.  205;  Southampton  Dock  Co.  v.  South- 
ampton Harbor  tc  F.  Board,  L.  K.  lllEq.  251;  South- 
Bastern  B.  Co.  v.  Brogden.  8  Macn.  &Q.9;  Varet 
V.  New  York  Ins.  Co.  T  Paige,  B60.  Bee  Beapan  v. 
Zom,  «e  Ga.  889;  Watklns  V.  Owens.  47  Sflss.  60^ 
Academy  of  Visitation  v.  Clemens,  GO  Uo.  107;  Otiey 
V.  Haviland,  86  Hiss.  19. 

Tbe  concurrent  Jurisdiction  of  equity  courts  ex- 
tends to  and  embraces  all  oases  of  l^tal  primary 
limits  and  causes  of  action  whhdt  the  law  fur- 
nUies  no  certain,  adequate  and  complete  remedy. 
Franklin  Ins.  Co.  v.  MoCrea,  4  Greene  ^owa)  880. 

Itiiunetton  for  vMallon  of  a  legal  rioM. 
Injunction  is  granted,  not  merely  because  the  In- 
Jury  Is  essentially  destructive,  but  because,  not  be- 
ing continuous  or  repeated,  tbe  full  compensation 
for  the  entire  wrong  cannot  be  obtained  in  one 
-action  at  law  for  damages;  as  In  case  of  injury  to 
Iionses,  land,  etc.  (Be  Veney  v.  Qallagber,  80  If.  J. 
«  L.  B.  A. 


Eg.  33;  Wltmer's  App.  45  Pa.  465;  Fi-ederlok  v. 
Groshoo.  30  Md.  430;  Ryan  v.  Brown.  18  Mich.  106; 
Echelkamp  v.  Schrader,  4ft  Ho.  606);  Injuring  a 
party-waU  (FbOlips  v.  Bordman,  4  Allen.  147):  or 
cutting  off  an  aqueduct  or  water  supply  (Wilcox 
V.  Wboeler,  17  N.  H.  488;  Wright  v.  Moore,  88  Ala. 
608;  Fettigrew  v.  Bvansvllle,  SS  Wis.  228);  or  ob- 
structing a  railroad,  or  access  to  It.  London  A  N. 
N.  W.  R.  Co.  V.  Lancashire  ft  T.  H.  0>.  L.  R.  4  Bq. 
174;  Clark  v.  Jeffersonvllle,  H.  &  I.  R.  Co.  44  lud. 
218. 

In  Robinson  v.  Lord  Byron,  1  Bro.  Ch.  668,  a  pre- 
liminary injunction  was  granted  restraining  de- 
fendant "from  using  and  maintaining  certain 
dams,  gates,  etc.,  so  as  to  prevent  water  from 
flowing  to  plaintiff's  mill  as  It  had  done;"  and  In 
Lane  v.  Newdlgate.  10  Ves.  Jr.  193,  aprellmlnary  In- 
junction was  granted  restraining  defendant  "from 
Impeding  plaintiff  from  navigating  a  cotaln  canal 
by  continuing  to  keep  the  canal  banks  and  works 
out  of  repair,  by  diverting  the  water  or  by  eon- 
linulng  the  removal  of  tbe  stop  gate."  For  other 
Instances,  see  Rankin  v.  Husklsson,  4  Sim.  18;  Her- 
vey  V.  Smith,  1  Kay  &  J.  889,  382;  Atty-Gen.  v.  Met- 
ropolitan Board  of  Works,  1  Hem.  &  M.  298, 812; 
Hepburn  v.  Lordan,  2  Hem.  A  M.  S15,  lKi2;  Barl  of 
Hezborougb  v.  Bower,  7  Bear.  127;  Hooper  v. 
Brodrlok,  11  Sim.  47;  Gaalcin  v.  BaUs,  L.  B.  18  Ch. 
DIv.  824;  Smith  v.  Smith,  L.  R.  20  Eq.  600;  Lady 
Stanley  v.  Earl  of  Shrewsbury,  L.  R.  19  Eq.  filO; 
Bowes  V.  Law,  L.  R.  9  Eq,  688;  Black  v.  Good  Intent 
Tow-Boat  Co.  81  La.  Ann.  487;  Longwood  Valley  R. 
Ca  V.  Baker,  87  TX.  3.  Bq.  US:  Bogets  Locomotive  A 
Maob.  Works  v.  Erie  B.  Co.  20  N.  J.  Bq.  879;  Cole 
Silver  Mln.  Co.  v.  Va.  &  Q.  H.  Water  Co.  1  Bawy. 
685;  Coming  v.  Troy  Iron  k  NaU  Factory,  40  N.  T. 
191,  806;  Auburn  ft  C.  PL  Road  Co.  v.  Douglass,  12 
Barb.  568;  Peunlman  v.  N.  T.  Balanoe  Ca  18  How. 
Pr.A 
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with  its  aocompanTlng:  duttes  and  rasponslbllltieB. 
forced  upOD  blm  against  his  wilL 

6.  The  LeyUla-ture  bam  power  to  de- 
clare what  service  warehoaaemen 
■luUl  render  to  the  public,  and  to  fix  the  com' 
pensBtloD  that  may  be  demanded  for  suoh  service; 
but  until  such  power  to  ezerdaed  warehousemen 
are  at  Ubcrtj'  to  use  their  warehoueefl  as  they 
please. 

7.  The  presence  In  the  defendants* 
charter  of  a  proTlslon»  authorising 
them  to  make  contracts  with  the  several 
railroad  companies  havioff  a  terminus  in  Hudson 
Gountf,  for  the  transportation  and  delivery  of 
live  stock  at  their  yards,  shows  clearly  that  the 
Le^lature  did  not  intend  that  the  defeodants 
should  be  subject  to  any  duty  to  railroad  com- 
panlM.  in  that  respect,  exoept  such  as  tbey  should 
▼oluntnrlly  take  upon  themselves  by  oontracL 

8<  To  joatuy  the  Interference  of  a  court 
of  equity  on  the  grrouDd  that  Ita  Interference  Is 
neoesBary  to  pre  vent  Irreparable  dama9e,the  com- 
ploinant's  legal  right  must  be  clear.  There  can 
be  no  damage.  IrreparaUe  or  otherwise,  where 
there  Is  no  violation  of  a  right. 

B.  Where  the  only  yroimd  laid  to  sup- 
port the  jnrisdicstlon  of  a  court  of  equity  la 
that  the  defendant  la  violating  a  legal  right  of 
the  oomplaloant  to  bis  Irreparable  Injury,  the 
oomidalnant,  to  be  entitled  to  the  aid  of  the 
court,  must  show  that  his  advetsatr's  conduct  is 
aooonadentious. 

IMaoic  and  Dbem,  JJ^  dimenL) 
(FebruaiT)»,1890i) 

APPEAL  by  complnlDant  from  a  decree  of 
the  Court  of  Chancery  dismissing  the  bill 
in  a  suit  for  an  iojunctioo  to  compel  defendant 
to  receive  and  care  for  live  stock  tendered  to 


lo  suoh  cases  plaintiff  must  be  prompt  In  object-  ' 
Ing  and  in  taking  steps  to  enforce  his  objection.  If 
the  drcumstances  are  such  that  defendant  would 
be  unneoesBarl^  prejudiced  by  the  plalntUI^ delay. 
8  Pom.  Eg.  Jur.  SUL 

Corporation  man  enjoin  rtool  eorporotfon. 

A  horse  railroad  company,  chartered  by  the 
Legislature,  may,  while  l^ally  operating  Its  road, 
enjoin  a  rival  coach  company,  organized  under  the 
General  Corporation  Act,  and  licensed  by  the  city 
where  the  tracks  are  laid,  from  regulariy  using  its 
tracks  with  ooaches  adapted  thereto,  and  from  ob- 
structing It  in  the  use  of  such  tracks  by  impeding 
the  passage  of  lis  care.  Camden  Horse  R.  Co.  v. 
Cltiaens  OotnA  Co.  81  N.  J.  Bq.  885. 

Legal  rtnudy;  wJtm  adeguate. 

The  legal  remedy  is  adequate  only  when  the  In- 
jured party,  can,  by  one  action  at  law,  recover 
damages  which  constitute  a  complete  and  certain 
relief  for  the  whole  wrong— a  relief  virtually  as 
efficient  as  that  given  by  a  court  of  equity-  Liv- 
ingston T.  Livingston.  6  Johns.  Ch.  407,  490;  Jerome 
v.  Rosp,  7  Johns.  Ch.  316, 338;  Mitchell  v.  Dors,  ft 
Ves.  Jr.  U7:  Hamilton  v.Wotsefold,  10  Tes.  Jr.  S90, 
note,-  Crookford  r.  Alexander,  IS  Vea,  Jr.  188: 
Twort  T.  Twort,  16  Tee.  Jr.  1S8,-  Kinder  v.  Jones,  17 
Vee.  Jr.  110;  Earl  Cowper  v.  Baker.  17  Vee.  Jr.  128; 
Orey  v.  Duke  of  Northumberland,  17  Ves.  Jr.  281; 
Thomas  v.  Oakley,  18  Yes.  Jr.  181;  8  Pom.  Bq. 
Jar.  888. 

Vtolatioji  of  spee^  contract*  restrained. 

The  violation  of  specific  contracts  may  be  re- 
strained by  injunction,  whenever  the  legal  remedy 
oC  damages  would  be  Inadequate,  and  the  contiaot 
Is  of  Budi  a  nature  that  Its  negative  speclflo  en- 

«  L.  a  A. 


it  by  complainant  for  safe  keepinf^,  etc.  Jf- 
Jirmed. 

The  facts  are  fully  stated  in  the  opinion  of 
the  Vice-Cliancellor  delivered  In  tbe  court  be- 
low, which  was  as  follows: 

Van  Fleet.  V.  C: 

Tbe  complainants  allege  that  the  defendants- 
have  refused  to  perform  a  legal  duty  which 
tbe  defendants  owe  to  them,  and  they  bring 
this  suit  to  procure  a  decree  compelling  the- 
performance  of  such  duty. 

The  complainania  have  control  of  a  contiou- 
0U8  line  of  railway  from  Hoboken  lo  Buffalo, 
with  connections  at  Buffalo  extending  to  Chi- 
cago Bod  otber  points  in  tbe  west.  They  do  a 
very  large  business  in  the  trsosportation  of 
live  stock,  tbeir  income  for  carrying  this  kind 
of  freight  exceeding  a  half  u  million  of  dollars 
a  year.  The  defendants  are  a  stock-yard  cor- 
poration, having  yards  and  other  facilities  at 
the  foot  of  Sixth  Street,  in  Jersey  City,  for  tbe- 
safe  keeping,  feeding,  sale  and  slaughter  of 
live  stock.  Their  yards  front  on  the  Hudaoa 
River,  where  wharves  have  been  built  for  the 
receptioQ  of  live  stock  carried  to  the  yards  by 
vessel. 

Tbe  eastern  terminu!)  of  the  complainants'' 

road  is  at  Hobokeo,  distant  about  1,600  feet 
from  the  defendants'  yards.  There  is  no  con- 
nection between  the  complainants'  road  and 
tbe  defendants' yards  by  railroad  track  orother 
physical  means.  There  are  three  different  ways 
or  means  by  which  live  stock  may  be  taken  to 
tbe  defendants'  yards:  Jint,  it  may  be  driven 
there  over  the  public  highway;  teeojtd,  bolb 
the  Erie  Railway  Company  and  the  Pennsyl- 
vania Hailroad  Company  have  laid  tracks  from 


furcement  Is  possible.  This  rule  has  been  extended 
to  affirmative  contracts,  which  Imply  or  Involve- 
negati  ve  stipulations.  Lumley  v.  Wagner.  1  De  O. 
3f.  &  O.  604;  Montague  v.  Flockton,  L.  It.  16  Eq.  189; 
Wolverhampton  &  W.  B.  Co.  v.  London  &  N.  W.  R. 
Co.  L.  K.  16  Eq.  438;  Ward  v.  Beeton,  L.  B.  19  Eq. 
a07;  Donnell  v.  Bennett,  L.  K.  22  Ch.  Dlv.  8^  Foth- 
erglll  v.  Rowland,  L.  B.  J7  Eq.  132,  141;  Garrett  t. 
Banstead  &  £.  D.  H.  Co.  4  Ue  O.  J.  &  S.  488;  Hunro 
V.  Wivenhoe  &  B.  B.  Ca  4  De  G.  J.  A  S.  723;  Jen- 
nings V.  Brighton,  I.  &  0.  Sewers  Board,  4  De  G. 
J.&S.  7%;  DeMattos  v-  Gibson,  4  DeG.  ft  J.  878; 
Johnson  v.  Shrewsbury  &  B-  B.  Co.  3  De  O.  M.  ft 
O.  014;  Stooker  t.  Brockelbank.  8  Vaiea.  ft  6.  SSO: 
Salnter  v.  Ferguson,  1  Hacn.  ft  G.  288;  8  Pom.  Bq. 
Jur.  p.  374. 

The  doctrine  of  Lumley  v.  Wagner,  ntpm,  has 
been  either  rejected  entirely  in  this  country  or  only 
partially  accepted.  Bee  Sanquirico  v.  Benedettf.  1 
Barb.  316;  Bank  of  Cal.  v.  Fresno  Canal  ft  Nav.  Oo. 
63  Cal.  201;  W.  U.  TeleR.  Co.  v.  Western  ft  A.  B.  IX). 
8  Baxt.  H;  Crutch  Add  v.  Waeon  Car  Works,  8  Baxt. 
24£:  Smith  v.  UoBlwaln,  SI  Ga.  S4?;  Bobn  v.  Con- 
cordia Society,  ^  Hd.  460;  Manhattan  Hfg.  ft  F.  Go. 
V.  N.  J.  Stock  Yard  ft  H.  Co.  S8  N.  J.  Bq.  181;  Galla- 
gher V.  Payette  Co.  K.  Co.  88  Pa.  10* 

Courts  mar  Interfere  to  restrain  the  violation  of 
auch  contracts  even  while  conceding  that  thMr 
specific  performanoe  could  not  be  enforced.  W.  U.. 
Teleg.  Co.  v.  Dnlon  Pac.  B.  Oo.  1  McCrary.  US;  W. 
U.  Teleg.  Co.  V.  St.  Joseph  ft  W.  B.  Co.  1  HcCrair. 
66S;  Singer  8.  Macb.  Co.  v.  TTnion,  B.  H.  ft  Em- 
broidery Co.  1  Holmes.  2S3. 

InjuneHon  as  a  preventive  remedy. 

lojunctkin  le  a  preventive  remedy,  and  If  tbe  in- 
jury be  already  done  the  writ  has  no  operation,  tt» 
it  cannot  be  applied  onrectiyely,  so  as  to  remove 
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the  line  of  their  Toada  to  the  defraidaDt^  yards, 
over  which  cars  coDtalning  live  stock  are  mn 
to  the  yards;  and  third,  live  stock  may  be  car- 
ried to  the  defendants'  yards  by  vessel  and  de- 
livered on  their  wharf. 

For  more  than  two  years  prior  to  the  15th  of 
July,  1887,  nearly  all  the  cattle,  calves  and 
sheep  carried  by  the  complainants  to  the  eaxt- 
em  terminus  ot  their  road  were  transferred  to 
the  defendants'  yards,  in  the  complainaDts' 
cars,  over  the  track  of  the  Erie  Railway  Com- 
pany, the  cars  being  switched  from  the  com- 
plainants' road  to  the  Erie  track  at  the  junction 
of  the  two  tracks.  On  the  date  last  named 
the  Erie  Company  increased  their  charge  for 
this  service,  from  $3.50  and  $8  a  car  to  $5  a 
car. 

The  complainants  being  unwilling  to  pay  the 
Increased  rate  of  charge,  made  an  arrange- 
ment, for  the  same  service,  with  the  Susque- 
hannah  Railroad  Company,  who  were  at  that 
time  using  the  track  of  the  Pennsylvania  Rail- 
road running  to  the  defendants'  yards.  After 
the  lapse  of  about  a  month,  the  Fentisylvania 
Company  refused  to  allow  the  complainants  to 
have  the  use  of  their  track.  The  complainants 
then  applied  to  the  defendants  to  either  send 
their  boats  to  Hoboken  for  such  stock  as  tbe 
complainants  might  desire  to  have  yarded  at 
the  defendants'  yard,  or  to  allow  the  complain- 
ants to  send,  in  their  own  boats,  to  the  defend- 
ants' yards  such  stock  as  tbe  complainants 
might  desdre  to  have  yarded  there.  Tbe  de- 
fendants refused  to  do  eiiher — they  refused  to 
send  their  boats  for  complainants'  stock,  or  to 
receive  stock  brought  to  their  wharf  by  the 
complainants'  boats. 

Tbe  reason  tbe  defendants  refused  to  comply 
with  the  complainants'  request,  was  because 
the  oomplalnimts  had,  prior  to  the  time  tbe  re- 
quest was  made,  refused  to  conduct  their  live- 

tt  Atty-Gen.  v.  N.  J.  B.  ft  Transp.  Co.  8  N.  J.  Eq. 

lil. 

Equity  has  no  jurfsdlotloD  to  compel,  on  motion, 
Uie  performanoe  of  any  substantive  act.  Drewry, 
InjunotlODB,  200;  Roirers  Locomotive  tc  Msch. 
Works  V.  Erie  H.  Co.  80  N.  J.  Eq.  388. 

Tbe  court  will  not,  by  injunutlon  imtnted  upon 
Interiooutory  ajrpUoatlon,  direct  the  defendant  to 
perform  ua  act,  but  may,  upon  motion,  order  the 
defendant  to  pull  down  a  bulldinfr  which  wascleturly 
a  nutaance  to  the  plalntur.  S  Dan.  Cfa.  Pr.  1767; 
Bogera  Locomotive  ft  Maob.  Worka  v.  Erie  R.  Co. 
aON.J.  Bq.888. 

Tbe  court  nuy  reatrelD  the  further  digging  of 
a  dltoh,  but  it  will  not,  on  motion  before  answer, 
order  the  part  dug  to  be  filled  up.  Anonymous,  1 
Vee.  Jr.  liO. 

Mandatory  in^nctton  not  ordered  on  motion. 

A  mandatory  Injuootion  will  not  be  ordered  on 
a  prellmtnary  or  interlocutory  mottoo,  but  only 
upon  final  hearing,  and  then  only  to  execute  the 
decree  or  Judgment  of  the  court.  EU^rs  Looomo- 
UvB  ft  Mach.  Worlca  v.  Erie  R.  Co.  80  N.  J.  Eq.  879. 

A  complainant  to  not  In  a  position  to  ask  for  a 
preliminary  Injunction  when  the  right  on  which  be 
fouodfl  his  claim  to,  as  a  matter  of  law,  unsettled. 
Citicens  Coaoh  Co.  v.  Camden  Horse  H.  Co.  20  N.  J. 
Eq.  299;  Delaware,  L.  ft  W.  K.  Co.  v.  Central  Stock 
Yark  ft  T.  Co.  9  Cent.  Bep.  Ill,  48  N.  J.  Eq.  76. 

A  preliminary  InJunatlcD,  negative  In  Its  terms, 
while  purporting  simply  to  restrain  the  wrong,  so 
framed  t^at  It  restrains  the  defendant  from  per- 
mitting hlB  prevloua  wrongful  act  to  operate,  and 
therefore  virtually  oompels  talm  to  undo  It  tq^  re- 
SL.K.  A. 


stock  business  In  such  manner  that  all  cattle, 
calves  and  sheep  which  they  carried  to  Ho- 
boken should  t>e  yarded  at  the  defendants' 
yards. 

Prior  to  the  14th  of  June,  1887,  nearly  all 
the  cattle,  calves  and  sheep  carried  by  the  com- 
plainants to  Hoboken  had  either  been  yarded 
at  the  defendanta*  yards,  or  the  same  yard 
charees  paid  to  tbe  defeodanta  on  them  that 
wouul  have  been  payable  if  they  had,  in  fact, 
been  yarded  there.  About  the  date  last  named, 
the  complainants  made-  ao  arrangement  by 
which  the  live  stock  carried  over  their  road, 
for  delivery  at  a  stock  yard  at  Forty-fifth 
Street,  on  toe  East  River,  should  be  transferred 
by  their  own  boats,  directly  from  Hoboken  to 
the  point  of  delivery.  This  ammRement  di- 
verted from  the  defendants'  yards  all  tbe  stock 
so  transferred,  and  deprived  them  of  the  profit 
which  they  would  have  otherwise  received 
from  it.  Tbe  diversion  of  this  business  was 
regarded  by  the  defendants  as  a  hostile  act, 
and  they  at  once  assumed  an  unfriendly  atti- 
tude towards  the  complainants.  They  at  once 
gave  notice,  by  their  acts,  that  they  intended 
to  stand  upon  their  strict  legal  rights,  and  to 
vield  nothing  to  the  complalnasts  which  tbe 
law  did  not  give. 

This  was,  unquestionably,  the  origin  of  the 
present  controversy.  Immediately  after  the 
complainants  were  notified  that  the  defendants 
would  neither  send  for  such  stock  as  tbe  com- 
plainants desired  to  have  yarded  in  the  defend- 
ants' yards,  nor  allow  ft  to  be  brought  to  their 
whan  in  the  complainants'  own  boats,  the 
complainants  filed  tbe  bill  in  this  aae,  askiuft 
for  an  injunction  compelling  the  defendants  to 
receive  live  stock  from  them.  A  preliminary 
injunction  was  refused  {I>el.  L.  &  W.  R.  Co. 
V.  Cmtrat  Steek-Tard  &  T.  Co.  48  N. 
J.  Eq.  71,  9  Cent.  Rep.  Ill),  and  this  ruling 

moving  the  obetruotlons  or  erection,  or  erections, 
and  restoring  tbe  plaintiff  to  his  former  condition. 
Is  a  mandatory  ininnotlon.  8  Pom.  Sq.  Jor.  aU. 

A  preltmfnuy  Injunction  to  restrain  a  tenant 
from  discontinuing  to  keep  an  Inn  was  dissolved  on 
the  ground  that  it  was  mandatory— the  same  as  If 
he  was  commanded  to  keep  an  Inn.  Hooper  v. 
Brodrlok,  11  Sim,  17;  Boireni  Looomotlve  ft  Ifooh. 
WorlEB  V.  Brie  R.  Co.  20  N.  J.  Eq.  880. 

The  court,  upon  final  hearing,  could  not  lasue  a 
mandatory  injunction  directing  a  wall  to  t)e  taken 
down.  Rogers  Looomotlve  ft  Ifoob.  Works  v.  Erie 
B.  Co.  supra. 

As  to  the  grounds  and  requisites  tm  grantfaig  a 
preliminary  Injunction,  see  N.T.  v.Hapes,6JotinB. 
Ch. «;  Ogden  v.  Kip,  6  Johna  Ch.  160;  S.  Y.  Print- 
ing ft  D.  Estab.  V.  Fitch,  1  Paige,  98. 

Wa/rt^outemen  at  baUue. 
Warehousemen  are  only  ordinarr  tmUeee  for  hire* 
and  are  bound  only  to  common  oare  and  diligence, 
and  are  liable  only  for  want  of  such  diligence  or 
care.  Edwards,  Ballm.  284;  Jones,  Bailm.  97;  Story, 
Ballm.  S  U4;  Caillff  v.  Danvers,  Peake,  155;  Knapp 
V.  Curtis.  9  Wend.  60;  Foote  v.  Storrs,  2  Barb.  SSS; 
Bogert  V.  Halght,  20  Barb.  SKI;  Tltgworth  v.  Win- 
negar,  01  Barb.  14B;  Myers  v.  Walker,  St  111.  368; 
Buckingham  v.  Fisher,  70  111.  121;  Hatohett  v.  Oib- 
son,  13  Ala.  687;  Dlmmick  v.  Uilwaukee  ft  St.  P.  B. 
Co.  IS  Wis.  171:  HcCulIom  v.  Porter.  17  La.  Ann.  89; 
Bun  V.  Hayo,  10  Vt.  56:  Tayh)r  v.  SeoriBt,  z  Dlsncr. 
289;  Oowles  v.  Pointer,  26  Miss.  tSk  Rodgem  v. 
Stopbel,  32  Pa.  Ill;  Duoker  v.  Bameit,  It  Mo.  87; 
Hoitzclaw  r.  DufiT,  Ho.  39S;  Hechanlos  ft  T.  Ins.. 
Co.  V.  Klger,  108  U.  S.  862  (86  L.  ed^^. 

Digitized  by  CjOOg  IC 


-868 


New  Jbbbet  Coubt  of 


Ebkors  and  Appeals. 


vas  affirmed  on  appeal  bv  a  divided  court. 
43  N.  J.  Eq.  605,  10  Cent.  *Rep.  696. 

Tbe  case  baa  bcea  heard  on  Unal  hearing, 
and  is  now  to  be  tlecided  on  its  merilB.  Tbe 
claim  of  the  complainants  is  that  the  defend- 
anis  are  under  a  legal  obligation  to  take  from 
them  just  such  live  stock  as  they  may  dcaire  to 
have  yarded  at  the  defendaota'  yanla,  whether 
the  same  be  sent  to  the  defendants  on  foot,  by 
rail  or  by  boat,  and  also  that  it  is  the  duty  of 
this  court  to  enforce  this  obligation  by  injunc- 
tion. The  proofs  show  that  the  defendants 
have  never  refused  to  receive  stock  from  the 
complainanbj  when  tbe  same  was  sent  on  foot 
-or  delivered  by  rail. 

At  present,  however,  tbe  coraplainanta  can- 
Dot  have  stock  carried  to  the  defendants'  yards 
by  rail.  'Jliey  have  no  track  of  their  own,  and 
they  have  been  denied  tlie  use  of  the  Pcnusyl- 
vaoia  track,  and  bave  ceased  to  use  that  of  the 
Erie  because  tbey  aie  Dot  willing  to  pay  the 
rate  which  they  bave  tieen  notified  will  be 
charged  for  its  use.  But  the  particular  way 
or  method  of  delivery  is  rendered  wholly  im- 
material by  the  dcieodaDta'  aDswer.  They 
deny  that  they  are  under  any  duty  or  obliga- 
tion to  tbe  complainants,  let  the  method  of  de- 
livery be  what  it  may,  to  take  live  stock  from 
them.  Tbe  following  are  tbe  pertinent  aver- 
ments of  their  answer:  "These  defendants 
have  and  do  refuse  to  receive,  except  under 
the  command  of  an  iDjunctioo,  any  live  stock 
transported  over  the  road  of  the  complainants, 
and  consigned  to  shippers  doing  business  at  the 
defendants'  yards,  so  long  as  the  complainants 
persist  in  diverting  from  tbe  defendants'  yards 
-at  least  nine  tenths  of  the  complainants'  cattle 
business,  and  they  are  advised  and  Inslat  that 
they  bave  a  fight  so  to  do." 

Again:  "  These  defeadanla  admit  that  it  is 
their  intention  to  jn^vent  the  transportation  to 
their  yards  of  any  live  stock  coming  over  tbe 
-complainants'  railroad,  unless  the  complatnaDts 
are  willing  to  give  to  the  defendants  all  their 
business,  tne  same  as, other  railroads  do,  and 
they  are  advised  and  insist  that  they  have  a 
right  so  to  do." 

Further;  "  These  defendants  also  say  that 
they  never  have  made,  and  do  not  intend  to 
make,  any  objection  to  yarding  live  stock 
which  has  been  delivered  to  consifnees  on  the 
line  of  complainants'  road  and  diiven  to  their 
jards," 

From  these  averments  it  will  be  seen  that 
the  material  matter  in  dispute  is  not  what  right 
a  natural  person  may  have  to  have  live  stock 
yarded  at  the  defendants'  yards,  dot  what  may 
be  tbe  right  of  tlie  general  public  in  that  regard, 
but  whether  tbe  complainaDts  have  such  right. 

This  is  not  a  suit  by  tbe  Attorney -General 
asking  for  the  protection  or  vindication  of  a 
public  right,  nor  a  suit  by  a  natural  person 
asking  to  be  protected  against  a  special  and 
peculiar  injury  which  be  must  suffer  if  de- 
prived of  a  right,  which  be,  in  common  with 
all  the  citizens  of  the  State,  is  entitled  to  enjoy; 
but  it  is  a  suit  by  a  corooration  to  enCon^  a 
rigbt  which  it  says  belongs  to  It  as  a  body  cor- 
porate. 

The  complainants  are  tbe  mere  creature  of 
legislative  power,  and  bave  no  capacity  or 
rightfl  iud  can  exercise  no  powers  except  such 
■as  have  been  given  to  them  by  their  creator. 
«  L.  K.  A. 


They  exist  by  force  of  legislative  aathorily, 
and  nave  no  rights  except  such  as  the  Ijefrisu- 
ture  has  given  to  them,  or  as  they  bare  ac- 
quired hy  contract,  or  as  have  arisen  from  cus- 
tom or  usage,  so  long  and  uniformly  pursued 
as  to  have  become  a  part  of  oar  general  system 
of  laws. 

Where,  in  a  cftsetikc  tJie  present,  cme  corpo- 
ration seeks  Judicial  redress  against  another, 

on  the  ground  that  the  other  has  refused  lo 
give  a  service  or  to  perform  a  duty  which  it 
owes,  the  complaining  corporation,  to  succeed, 
must  show,  affirmatively  and  clearly,  that  the 
service  or  duty  which  it  claims  exists  by  force 
of  a  statute,  or  a  contract,  or  a  usage  having 
the  force  of  law.  This  I  understand  to  be  tbe 
principle  on  which  the  decision  in  Erprean 
Cases  [St.  Levis,  1.  tfe  M.  8.  H.  v.  Soathtrn 
I'>p.  Co.\  117  U.  S.  1  [29  L.  ed.  791],  rests. 

These  caseii,  it  will  (be  remembered,  arose 
out  of  the  refusal  of  certain  railroad  corpora- 
tions to  give  equal  facilities,  on  like  terms,  to 
each  express  company  asking  to  be  permitted 
to  do  an  express  business  on  their  roads.  Under 
the  lead  of  Mr,  Justice  Miller  of  the  Supreme 
Court  of  the  United  States,  it  was  held,  both 
on  interlocutory  application  and  on  final  hear- 
ing, in  several  cases  decided  by  the  Circuit 
Court  of  the  United  States,  in  two  or  three 
different  circuits,  that  a  railroad  corporation 
was  under  a  leiml  duty,  in  the  absence  of  either 
statutory  regulation  or  contract  obligation,  to 
furnish  to  each  express  company  desiring  to  do 
business  on  its  road  the  same  facilities  for  the 
doing  of  such  business  which  it  either  provided 
for  itself,  or  furnished  to  any  other  express 
company;  and  also  that  a  court  of  equity  might, 
in  the  rightful  exercise  of  its  general  jurisdic- 
tion, compel  the  performance  of  this  duly  by 
injunction. 

These  decisions  were  put  mainly  on  the 
ground  that,  as  railroads  were  public  high- 
ways, and  tbe  express  business  had  become  a 
well-recognized  instrument  of  commerce,  it 
was  necessary,  in  order  that  the  public  migbt 
have  tbe  full  benefit  of  the  general  princi^e, 
making  it  tbe  duty  of  a  common  carrier,  who 
carries  oo  his  business  on  the  public  highways, 
to  extend  equal  privileges  and  accommodations 
to  all,  on  equal  terms  as  to  compensation,  that 
this  principle  should  be  applied  in  defining  the 
duty  of  a  railroad  company  to  an  express  com- 
pany. Decrees  were  accordingly  made,  com- 
pelling tbe  defendant  railroad  company  in  each 
case  to  furnish  to  the  complaining  express  com- 
pany Uie  same  facilities,  oo  both  passenger  and 
freight  trains,  for  tbe  transactioD  of  an  express 
business  on  its  road,  that  it  provided  for  llacif 
or  furnished  to  any  other  express  <»>mpany. 
Several  of  tbe  cases  in  which  this  doctrine  was 
enforced  will  be  found  collected  in  the  notes 
to  1  Wood,  Railway  I^aw,  587. 

Three  of  these  cases  were,  after  final  bearing, 
carried  to  the  Supreme  Court  of  the  United 
States,  and  there  the  decrees  made  below  were 
reversed  and  tbe  biUs  of  complaint  dismissed. 
That  court  held  that  a  duty  of  the  kind  tbe 
complainants  were  seeking  to  have  imposed 
upon  tbe  defendants  could  only  be  created  in 
three  ways,  namely,  by  usage,  or  by  contract, 
or  by  statute;  and  that  inasmuch  as  tbe  com- 
plainants could  point  neither  to  a  usage,  nor  to 
a  contract  nor  to  a  statute,  wtaidi  cceated  the 
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■duty  the  courts  below  had  attempted  to  enforce, 
it  must  be  declared  that  do  stich  duty  existed. 
The  court  said  the  circuit  courts'had  attempted 
to  make  such  an  arrangmnent  for  the  busiDess 
intercourse  of  the  litigants,  as,  in  the  opinion 
of  the  court,  the  liliijants  ought  to  have  made 
for  themselves;  but  that  that  was  a  thing  which 
was  beyond  judicial  power. 

Said  Chief  Juttiee  Wuite,  speaking  for  all 
the  members  of  the  court  who  heard  the  cases, 
except  Jnttieex  Milter  and  Field: 

"  The  regulation  of  matters  of  (bis  kind  is 
legislative  in  its  character,  not  judicial.  To 
what  extent  it  must  come,  if  it  comes  at  all, 
from  Congress,  and  to  what  extent  it  may 
come  from  the  States,  are  questioua  we  do  not 
now  undertake  to  decide,  but  that  it  must  come, 
when  it  docs  come,  from  some  source  of  legis- 
lative power,  we  do  Dot  doubt.  The  Legisla- 
ture may  Impose  a  duty,  and  when  imposed  It 
will,  if  neces-sary,  be  enforced  by  the  courts; 
but,  unless  a  duty  has  been  created  either  by 
usage,  or  by  contract,  or  by  statute,  thecourt-s 
cannot  be  called  on  to  give  it  effect." 

Substantially  the  same  principle  had  pre- 
viously been  eounciated  In  the  decision  of  At- 
■e/iimn,  T.  d:  S.  K  H.  Co.  v.  Denter  &  N.  O.  H. 
Co.  110  U.  8.  667  [38  L.  ed.  291]. 

The  names  of  three  railroad  corporations  ap- 
pear in  this  case,  namely,  the  Atchison,  Topeka 
*fe  Santa  Fe  Railr.  ad  t;ompany,  and  the  Den- 
ver &  New  Orleans  Railroad  Company,  and 
the  Denver  &  Rio  Grande  Railroad  Company. 
For  brevity  the  first  will  hereafter  be  called  the 
^tcbisoD  Company,  the  second  the  New  Or- 
leans Company,  and  the  third  the  Rio  Grande 
Company. 

The  Atchison  Company  controlled  a  line  of 
railroad  extending  from  Kansas  City,  Missouri, 
to  Pueblo,  Colorado,  and  the  New  Orleans 
Company  and  Rio  Grande  Company  each 
■owned  a  rallxoad  exteoding  from  Pueblo  to 
Denver.  The  two  latter  ran  nearly  parallel, 
■and  were  operated  as  rival  roads. 

The  Atchison  and  Rio  Grande  Companies, 
prior  to  the  completion  of  the  road  of  the  New 
Orleans  Company,  had  made  an  agreement 
under  which  a  through  business  was  done  over 
the  whole  of  their  lines  from  Kansas  City  1o 
Denver.  While  this  arrangement  was  in  force 
the  New  Orleans  Company  connected  Its  (racks 
with  those  of  the  Atchison  Company  at  Pueblo, 
«t  a  point  distant  about  three  quarters  of  a 
mile  from  the  depot  in  Pueblo,  which  the  At 
chison  and  Rio  Grande  Compauies  had  estab- 
lished there  for  their  joint  accommodation. 

The  New  Orleans  Company  ertcted.  at  the 
pcHQt  where  its  tracks  intersected  those  of  the 
Atchison  Company,  platforms  and  other  con 
venieDces  for  the  transfer  of  passengers  and 
freight  from  one  road  to  the  other,  and  then 
demanded  that  the  Atchison  Company  should 
stop  its  trains  at  the  junction  of  the  two  roads 
and  furnish  It  therewith  the  same  facilities  for 
doing  a  connected  through  business  that  it 
furnished  to  its  competitor,  and  for  the  aame 
-compenaation  that  Its  competitor  paid.  The 
Atchison  Company  refused  to  comply  with 
this  demand,  anda  bill  in  equhy  was  ilien  filed. 

On  the  final  bearing  of  the  cause  the  Circuit 
Court  of  the  United  States  made  a  decree 
pladog  the  New  Orleans  Company,  at  the 
Junction  it  had  made  with  the  Atchison  Com- 
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pany,  on  an  erjual  footing,  as  to  the  inter- 
change of  business,  with  the  Rio  Grande  Com- 
pany, both  as  to  facilities  and  prices,  except  in 
respect  to  the  issue  of  through  bills  of  laiiing, 
through  checks  for  baggage,  through  tickets 
and  the  interchange  of  cars. 

Three  provisions  of  the  Constitution  of  Colo- 
rado were  supposed,  in  their  joint  effect,  to 
lay  a  foundation  for  this  decree.  These  pro- 
visions declare:  first,  that  all  railroads  shall  be 
public  highways,  and  all  railroad  companies 
shall  be  common  carriers;  aeroiid,  that  every 
railroad  company  shall  have  (he  right,  with  tts 
road,  to  intersect,  connect  with  or  cross  any 
other  railroad;  and  tfiird,  that  all  individuals, 
associations  and  corporations  shitll  have  equal 
rights  to  have  persons  and  property  transported 
over  any  railroad  in  this  State,  and  no  undue 
or  imreasonable  discrimination  shall  be  made, 
in  charges  or  facilities,  for  the  trunsportallon 
of  freiffht  or  passengers  within  this  State. 

On  appeal  to  the  Supreme  I'ourt  of  the  Unit- 
ed States  it  was  decided  unanimously  that  the 
decree  made  t)eIow  was  without  warrant  in  law. 
The  reasoutog  of  the  court,  in  part,  was  that 
the  light  conferred  by  the  CoDstitutioD,  of  con- 
necting the  tracks  of  odc  road  with  those  of 
another,  did  not  confer  a  right  upon  cither  cor- 
poration to  compel  the  other  to  forma  business 
connection  for  the  transaction  of  a  through 
businc."^,  but  that  the  right  was  limited  to  the 
formalion  of  a  mechanical  union,  to  connect 
one  physical  structure  with  the  other.  Tlie 
court,  on  this  point,  said: 

"The  railroad  companies  are  not  to  be  con- 
nected, but  tfaeirroads.  Aconneciionof  roads 
may  muks  a  coonection  In  business  convenient 
and  desirable,  but  the  one  does  not  neceBsarily 
carry  with  it  the  other." 

And  as  to  the  claim  that  the  Atchison  Com- 
pany bad  violated  the  constitutional  prohibition 
against  undue  or  unreasonable  disfsrimination, 
in  refusing  to  Interchange  business  with  the 
New  Orleans  Company,  the  court  said  that,  in 
the  absence  of  statutory  direction  or  contract 
obligation  creating  such  duty,  it  did  not  exist; 
and  also,  that  it  was  not  within  the  power  of  a 
court  of  equity  to  compel  a  railroad  company, 
having  power  to  regulate  the  running  of  its 
trains  as  to  time,  andto  locate  its  own  stopping 
places,  to  stop  its  trains  and  interchange  bust 
neas  with  another  company,  at  such  point  aa 
the  other  company  might  select  for  the  forma- 
tion of  a  junction  between  the  two  roads.  To 
invest  any  court  with  power  of  this  kind  would 
require  it  to  exercise  functions  not  at  all  Judi- 
cial in  their  character,  but  such  as  are,  in  some 
Slates,  c<mfided  to  a  special  and  independent 
agencv  of  government. 

The  jurisdiction  which  a  court  of  equity  may 
rightfully  exercise,  in  a  case  like  the  one  now 
under  conaideration,  was  defined  by  Cfiief  Jua- 
tice  Waite,  in  thecase  last  cited,  as  follows:  "A 
court  of  chancery  is  not,  any  more  than  is  a 
court  of  law,  clothed  with  legislative  power. 
It  may  (in  cases  where  no  adeqtiate  remedy  at 
law  exists)  enforce,  in  its  own  appropriate  wny, 
the  specific  performance  of  any  exuting  legal 
obligation  arising  out  of  contract,  law  or  usage, 
but  it  cannot  create  the  obligation." 

The  complainants  do  not  ground  their  claim 
to  judicial  aid  on  either  contract  or  usage. 
No  contract  relations  existed  between  the  (ur- 
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ties  at  the  time  tbis  snit  was  brougfat,  and  It  is 
neither  averred  nor  proved  that  a  custom  or 
usage  had  existed  for  ao  long  a  time,  prior  to 
the  instituttffl)  of  (his  suit,  as  to  give  it  the  force 
of  law,  hj  which  the  duty  io  quention  was  im- 
posed open  the  defendants. 

The  only  foundation,  tlierefore,  which  the 
complainants' case  can  have,  is  the  taw;  and  if 
it  is  found  that  that  does  not  impose  the  duty 
claimed,  then  it  must  be  decUred  that  no  such 
duty  exists.  It  does  not  exist,  so  far  as  I  can 
discover,  by  force  of  any  general  rule  of  law. 
In  the  opinion  written  when  the  application  for 
a  preliminary  in  lunclion  in  this  case  was  de- 
cided, it  was  saiu  that  the  defendaotfi  stand,  in 
respect  to  their  legal  duties,  in  a  position  very 
dmilar  to  that  which  a  common  carrier  occu- 
pies,  boand  to  nerve  all  who  have  a  right  to  de- 
mand their  service,  lo  the  best  of  their  ability, 
and  on  equal  terms  as  to  compensation.  Ikia- 
ware,  L.  &  W.  R.  Co.  v.  rentna  i>toek-Tard  <& 
7.  Go.  48  N.  J.  Eq.  74,  9  Cent.  Rep.  111. 

This  opinion,  as  may  be  seen  at  a  glance, 
was  based  on  an  assumption  that  there  was  a 
strong  and  close  similitude  between  a  railroad 
or  canal  company,  in  tbeir  character  as  a  com- 
mon carrier,  and  the  defendants,  both  in  respect 
to  the  powers  which  each  might  exercise,  nod 
the  duties  which  each  were  wjund  to  perform 
for  the  public.  But  it  is  now  entirely  clear 
that  such  is  not  the  fact.  Between  the  defend- 
ants and  a  railroad  or  canal  company  there  is 
not  the  slightest  analogy.  There  is  nota  single 
respect  in  which  they  bear  the  least  resemblance 
to  each  other. 

Railroads  and  canals  are  public  highways. 
They  are  uniformly  made  so  by  Constitution, 
general  statute  or  special  provision  of  their 
charter;  and  the  corporations  authorized  to  con- 
alnict  tliem  are,  because  their  works,  when  con- 
structed, are  to  be  subject  to  public  use  as  high- 
ways, given  power  to  exercise  the  right  of 
emment  domain;  and  forthlsreason  such  works 
are  regarded  as  public  highwaysand  each  mem- 
ber of  the  public  has,  in  consequence,  an  equal 
right  lo  their  use,  upon  the  payment  of  such 
compensation  as  the  Legislature  has  seen  fit  to 
prescribe. 

But  the  defendants  stand  in  no  such  relation 
to  the  public.  No  privilege  or  prerogative  of 
government  has  been  granted  to  them  (except 
to  lay  tracks  across  streets),  and  they  cannot, 
therefore,  be  held  to  be  subject  to  toe  duties 
which  may  be  implied  from  a  grant  of  a  fran- 
cliise  authorizing  the  construction  of  a  public 
highway. 

The  defendants'  business  is  of  recent  origin. 
Their  duties  and  liabilities  are  wfaollr  unde- 
fined, except  as  they  may  be  deduced  from  the 
application  of  well- established  legal  priuciples 
to  other  corporations  in  analogous  oases.  No 
case  was  cited  on  the  argument,  and  none  is 
known  (o  exist,  in  which  the  duties  of  a  body 
corporate,  like  the  defendants,  have  been  the 
BQl^ct  of  ludicial  consideration.  The  business 
of  the  delenddhts  has  no  exact  counterpart  or 
model  in  any  of  the  established  instruments  of 
commerce  or  agencies  used  by  the  public  io  the 
transaction  of  business.  It  bears  a  closer  re- 
semblance to  the  business  carried  on  by  ware- 
housemen than  to  any  other  business  known  to 
the  law. 

Except  in  the  character  of  the  property  which 
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U  the  subject  of  bailment,  the  business  of  the 
defendants  corresponds,  io  many  respects,  with 
that  of  the  warehouseman.  That  la  the  cmlj 
business  which  can,  in  my  judgment,  be  safely 
used,  b^  way  of  analogy,  for  the  purpose  of  as- 
certaining whether  or  not,  acconiiDg  to  estab- 
lished principles  of  general  law,  the  defendants- 
are  subject  to  the  duty  which  the  complainanta- 
ask  the  court  to  compel  them  to  perform. 

There  can  be  no  doubt,  1  think,  that  a  ware- 
houseman is  not  required.by  any  general  rale  of 
law, to  receive  goods  on  storage  against  bis  will. 

Id  2  Addison  on  Contracts  (p.  476),  it  issaid: 
"A  man  cannot  be  made  a  depositary  without 
his  knowledire  and  consent;  he  cannot  have  the 
possession  of  another  man's  property,  with  its- 
accompanjring  duties  and  responsibilities,, 
forced  upon  him  against  his  will.  Tbis  must- 
be  so  from  the  very  nature  of  such  transactions, 
for  all  bailments  not  madeby  forceof  statutory 
regulation  rest  in  contract,  and  no  contract  can 
exist  without  consent,  express  or  implied. 

Warehouses  for  the  storage  of  grain  mual„ 
however,  since  the  decision  of  the  Elevator 
Cant,  reported  under  the  title  of  Munn  v.  lUi~ 
noi$,  94  U.  S.  118  [24  Lu  ed.  77],  be  regarded 
as  so  far  pubUc  in  their  nature  astu  be  subject 
to  lecislative  control.  That  case,  it  will  be  re- 
metnbered,  arose  out  of  this  state  of  facts;  By 
the  Constitution  of  Illinois,  adopted  in  IgTO,  all 
elevators  or  storehouses,  where  grain  or  other 
property  should  be  stored  for  compensation, 
w^  declared  to  be  pabMc  warehouses,  and  tiie 
Legislature  was  directed  to  pass  such  laws  as. 
might  be  necessary  to  give  full  effect  to  thia 
provision.  Statutes  were  afterwards  passed 
defining  the  service  which  the  owners  of  sucb 
establisnments  should  render  to  the  public,  and 
also  fixing  the  compensation  which  should  be 
charged  therefor.  The  validity  of  these  stat- 
utes was  assailed,  on  the  grouou  that  they  vio- 
lated that  provision  of  the  Federal  Coo8tiiuti<m 
which  prohibits  a  fltate  from  depriving  any 
person  of  property  without  due  process  of  law. 
When  the  case  reached  the  Supreme  Court  of 
the  United  States,  the  court  divided  on  the 
main  question. 

Mr.  Jifitice  Field,  in  a  dissenting  opinion  of 
remarkable  power,  declared  the  statutes  to  b» 
unconstitutional.  His  argument  was  tbis:  that 
it  was  not  within  the  power  of  either  a  consti- 
tutional convention  or  of  a  legislature  to 
change  a  business  which  was  in  its  nature  pri- 
vate to  a  public  business,  by  simply  so  declar- 
ing; that  the  body  politic  could  lawfully  exer- 
cise no  greater  dominion  or  control  over  the 
business  of  the  owners  of  these  elevators, 
because  they  did  business  with  the  public,  than 
it  could  over  the  busineas  of  a  blacksmith,  who 
shod  horses  for  the  public;  and  that  it  is  only 
in  cases  where  the  government,  either  ji^neral 
or  local,  has  conferred  some  right  or  pnvilege 
on  a  citizen,  which  he  can  use  in  connection 
with  his  property,  or  by  means  of  which  bis 

rperty  is  rendered  more  valuable  to  him,  or 
thereby  enjoys  an  advantage  over  others, 
that  it  may  lawfully  control  him  in  the  conduct 
of  his  business,  by  prescribing  what  service  he 
shall  render  to  the  public  and  regulating  the 
compensation  he  may  demand  for  such  service. 

Mr.  Justice  Strong  concurred  in  this  view. 
But  the  majority  of  the  court  took  more  ad- 
vanced ground  in  favor  of  the  right  of  public 
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•control,  and  held  that  when  a  citizen  devotes  his 
property  to  a  use  in  which  the  public  has  an 
interest  he.  Id  effect,  gprants  to  the  public  an 
interest  in  Uiatuse,  and  renders  himself  subject, 
In  the  use  of  the  property  no  devoted,  to  control 
by  the  body  politic.  The  part  ot  the  opinion 
of  the  majority  of  the  court,  which  is  most  per- 
tinent totlie  question  now  under  considentlion, 
is  that  in  which  it  is  said;  "  It  matters  not,  in 
this  case,  that  these  warehousemen  bad  built 
their  warehouses,  and  established  their  busi- 
ness, before  the  reffulstions  complained  of  were 
-adopted.  What  they  did  wss,  from  the  begin- 
ninjr,  subject  to  the  power  of  tbe  body  politic 
to  require  them  to  conform  to  such  regulations 
«s  might  be  established  by  ibe  proper  authority 
for  the  public  good." 

From  this  statement  of  the  law,  it  would  seem 
to  be  undeniable  that,  until  the  jvoper  public 
Authority  intervenes  and  establishes  such  reg- 
ulations as  it  may  deem  necessary  for  the  public 
.good,  tbe  owners  of  property,  devoted  to  a 
public  use  of  this  character,  retain  complete 
and  absolute  dominion  over  it,  and  may  exclude 
:any  member  of  tbe  public  from  its  use  that  they 
see  fit.  Until  the  body  politic  puts  in  exercise 
its  power  to  control  the  use  of  such  property,  its 
-owner  may  use  it  as  he  pleases. 

The  discussion  thus  far  has  demonstrated,  I 
think,  tliat  even  if  we  were  at  liberty,  in  decid- 
ing a  question  of  strict  legal  right  against  a  new 
instrument  of  business,  to  enter  tbe  field  of 
«nalogv,  and  if  there  was  fouod  there  a  some- 
what similar  instrument  to  the  one  in  question 
which  had  been  held  to  be  subject  to  certain 
Unties,  to  charge  the  new  Instrnment  with  the 
-same  duties  on  the  ground  of  its  similarity  to 
the  other,  that  no  such  duty  as  that  which 
•complainants  claim  could,  by  force  of  any  geor 
■eral  rule  of  law,  be  held  to  rest  upon  tne  de- 
fendants. 

Tbe  only  other  means  by  which  the  duty  in 
question  could  have  been  created  is  by  statute. 
The  complainants  say  that  it  Js  imposed  by  the 
Statute  which  created  the  defendants  a  body 
-corporate.  They  do  not  say  that  it  is  imposed 
in  express  words;  on  tbe  contrary,  they  admit 
that  tbere  are  no  words  which,  in  plain  terms, 
impose  it:  but  their  contention  is  that  it  should 
be  implied  from  tbe  powers  granted  and  the 
general  purpose  of  the  statute.  Thus  It  will  be 
-seen  that  thecourt,  to  sustain  the  complainants' 
•claim,  must  be  able  to  Sod  evidence  of  an  in- 
tention, not  expressed  in  words,  on  tbe  face  of 
this  Statute  bo  clear  and  strong  that  it  may, 
without  fear  of  usurping  legislative  power,  de- 
•dare  that  such  intention  is  part  of  the  legislative 
will. 

The  defendants  were  created  a  corporation  by 
a  Statute  passed  in  1878.  Pub.  Laws  1878,  p. 
'980.  They  are  ^ven  power  to  locate,  construct 
and  maintain  all  necessary  yards  and  other 
structures,  with  "aqueducts,  and  railway 
tracks,  switches  and  turnouts,  for  tbe  reception, 
safekeeping,  feeding,  watering,  marketing,  kill- 
ing, packing  and  rendering,  and  for  the  weigh- 
ing, delivery  and  transport  of  cattle  and  live 
stock  of  everj  description,  and  also  dead  and 
-undressed  animals,  that  may  be  at  or  passing : 
through  tbe  County  of  Hudson,  and  for  the 
-accommodation  ana  transaction  of  a  general 
stock-yard  and  market  establishment  for  cattle 
and  live  stock."  They  are  also  given  authority  < 
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to  purchase  land,  and  build  wharves,  docks  and 
slips  thereon,  and  to  procure  and  run  such  ves- 
sels as  shall  be  necessary  for  the  Iransaction  of 
their  business,  in  transporting  live  stock  and 
dressed  animals,  in  and  about  tbe  harbor  of 
New  York  and  the  Hudson  River. 

By  the  4th  section  of  iheir  charter,  it  is  en- 
acted that  it  shall  and  may  be  lawful  for  the 
defendants  to  make  contracts  with  the  several 
railroad  companies  in,  or  (having)  lines  run- 
ning through  the  County  of  Hudson,  for  the 
transportatkiQ  and  delivery  of  live  stock,  of 
every  description,  at  tbe  yards  of  the  defend- 
ants; and  tbey  are  given  power  to  lay  tracks  and 
turnouts  to  connect  with  the  lines  or  tracks  of 
each,  or  all  of  tbe  different  railroad  companies, 
said  tracks  to  be  used  in  the  delivery  of  live 
stock  to  and  from  the  defendants'  yards.  Au- 
thority Is  also  given  to  the  defendants  to  lay 
their  tracks  across  the  streets  of  Jersey  City  in 
such  manner  as  to  grade,  as  the  common 
council  may  direct,  but  in  no  case  to  lay  tbeir 
tracks  parallel  with  the  line  of  the  sireet. 

In  considering  what  construction  should  be 
^ven  to  this  Statute.it  will  be  important  to  keep 
m  mind  that  the  Legislature,  in  enacting  it, 
were  creating  a  corporation  to  establish  and 
carry  on  a  business  which  was  in  its  infancy 
even  where  it  bad  existed  loDgest,  and  which, 
in  this  State,  was  entirely  new.  The  business 
was  one  which  it  was  believed  would  be  likely 
to  be  of  great  public  utility,  if  it  was  successful; 
but  whether  or  not  it  could  be  made  successful 
was  uncertain  when  the  Statute  was  passed. 
To  make  tbe  experiment  somebody  had  to  risk 
his  capital. 

In  this  state  of  affairs  it  Is  not  difficult  to 
believe  that  there  would  be  a  natural  disposi- 
tion, on  the  part  of  the  representatives  of  the 
people,  to  give  those  who  were  willing  to  em 
bark  their  money  in  the  venture  an  opportuniW 
free  from  any  sort  of  restriction,  to  make  the 
business  a  success,  knowing  that  if  it  was  made 
a  success,  and  the  public  jgood  should,  at  any 
time  in  the  fnture,  render  it  necessary  that  the 
corporation  should  be  controlled  iu  its  conduct 
towards  the  public,  the  Legislature  could  exer- 
cise such  control.  This,  probably,  is  the 
reason,  or  one  of  the  reasons,  why  the  least 
trace  cannot  be  found  anywhere  in  this  Statute 
oC  a  purpose  to  Impose  a  single  dnty  on  the  de- 
fendant even  in  behalf  of  the  public. 

Railroad  corporations,  it  will  be  observed, 
are  nowhere  mentioned  in  it,  except  in  the  4th 
section,  and  the  provisions  of  that  section  make 
it  conspicuously  clear,  as  I  think,  that  it  was 
not  the  intention  of  the  Legislature  to  impose 
any  duty  on  the  defendants,  in  favor  of  rail- 
road corporations,  except  such  as  tbey  should 
voluntarily  take  upon  themselves  by  contract. 
Tbe  very  service  which  the  complainants  say 
tbe  defendants  are  bound  to  render  to  them,  as 
a  legal  duty,  arising  by  implication  from  the 
terms  of  this  Statute,  it  will  be  observed  is  the 
only  thing  in  respect  to  which  the  defendants 
are  made  competent,  by  express  words,  to  make 
contracts  with  railroad  corporations  concera- 
ing,  the  language  of  the  Statute  in  that  regard 
being  tbatit  shall  be  lawful  for  the  defendants 
to  make  contracts  with  the  several  railroad 
companies  having  lines  running  through  Hud- 
son County,  for  the  transportation  and  delivery 
of  live  stock  at  tbe  defendants' j!$rds. 

Digitized  by  LjOO^  iC 


868 


Nnw  Jbbbet  Coubt  of 


Bbrobs  and  Afpealb. 


Tt  in  important  to  notice  that  the  Legislature 
were  dealing  with  the  ver^  matter  now  under 
conslderalioD,  namely:  What  should  be  the  re- 
lation of  the  defeDcfants  to  railroad  corpora- 
t ions  having  a  terminus  in  Hudson  Countvt 
The  Legislature  probably  believed  that  the 
works  the  defendants  proposed  to  coustruct 
would  be  of  great  advantage  to  the  railroads, 
affording  them  a  safe  and  convenient  place  for 
making  delivery  of  live  freight  to  its  consignee, 
and  for  that  reason  they  gave  the  defendants 
permission  to  lay  tracks  connectingtbeir  yards 
with  the  railroads,  and  also  authorized  them  to 
make  contracts  with  the  railroads  for  the  de- 
livery of  live  stock  at  their  yards;  but  they 
went  no  further.  They  neither  imposed  upon 
the  lailroads  the  duty  of  making  delivery  of 
live  stock,  against  tbeir  will,  to  the  defendants, 
nor  upon  Ibe  defendants  the  duty  at  receiving 
live  stock,  against  their  will,  from  the  rail- 
roads. It  was  obviously  the  intention  of  the 
Legislature  1o  leave  ibe  matter  of  the  delivery 
of  live  stock  by  tbe  railroads,  and  ihe  recep- 
tion of  it  by  the  defendants,  to  be  controlled 
entirely  by  such  contracts  or  arrangements  as 
the  parties  might  see  lit  to  make.  No  duty  in 
lhat  regard  is  imposed  by  the  Statute,  in  ex- 
press words,  apon  either,  and,  so  long  as  this 
continues  to  be  the  rase,  no  duty  can  be  im- 
posed by  tbe  courts  without  usurping  legisla- 
tive power. 

A  remark  made  by  Mr.  Justice  Buller  in 
Jones  V.  Smart,  ITr.  44,  and  .quoted  with  ap- 
probation by  Chief  JustieeBeaaley  in  Palmateer 
v.  TilUm,  18  Stew.  (40N.  J.Eqjr^n.isdirectly 
iopoiot.  Hesatd:  "We  are  bound  to  take  the 
Act  of  Parliament  as  they  have  made  it;acfiM«# 
omissus  can  in  no  esse  be  supplied  by  a  court 
of  law,  for  that  would  be  to  make  laws." 

Thus  far  the  case  has  been  considered  as  if 
it  were  the  proper  subject  of  equity  jurisdic- 
tion. That,  however,  is  not  my  opinion;  ou 
the  contrary,  I  think,  both^n  its  substance  and 
details,  it  is  entirely  outside  of  tlie  proper  juris- 
diction of  a  court  of  equity.  -  It  u  without  a 
iringle  equitable  fealure  or  element.  The  suit 
is  not  brought  to  protect  an  exclusive  fran- 
chise, as  wns  Ihe  action  in  Camden  Horse R.  Co. 
v.  Citizens  Conch  Co.  31  N.  J.  Bq.  625;  S.  C.  on 
appeal,  J.  Eq.  267,  but  tbe  complainants' 

case  stands  on  nothing  but  the  violation  of  an 
alleged  legal  right,  which  right  is,  as  a  matter 
of  law,  disputed  and  unsettled,  has  the  support 
of  neither  precedent  nor  principle,  and  rests  on 
nothing  but  analogies  and  implications. 

A  court  of  equity  may  interpose  under  some 
circumstances  to  protect  a  legal  right,  as  when 
a  violation  is  threatened  or  is  being  actually 
committed  which  will  do  irreparable  damage; 
but  it  must  be  made  cleariy  to  appear  that  the 
complainant  has  the  right  he  claims,  for,  if  he 
is  without  right,  tbe  court  is  without  jurisdic- 
tion. There  can  be  no  damage,  irreparable  or 
otherwise,  where  there  is  no  violation  of  a  right. 

To  justify  tbe  interference  of  a  court  of 
equity,  in  such  a  case,  the  legal  right  set  up  by 
the  complainant  must  be  dear;  for,  as  was 
said  by  Mr.  Jtutiee  Dixon,  speaking  for  the 
court  of  errors  and  appeals,  in  Outealt  v. 
George  W.  Helmt  Co.  42  N.  J.  Eq.  685,  8 
Cent.  Rep.  847,  where  the  Question  is  one  of 
legal  right,  a  condition  precedent  to  the  right 
of  the  complainant  to  bring  his  adversary  into 
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a  court  of  conscience  is  that  the  latter's  con- 
duct, which  is  claimed  to  be  wrongful,  shall 
appear  to  be  uncoDscieDllous,  and^  that  ifate. 
cannot  be  shown  unless  it  is  made  to  ^pear 
that  the  defendant  has  violated  a  legal  ngbt 
which  had  been  previously  established  against 
him  by  a  judgment  at  law,  or  which,  on  tbe 
admitted  facts  of  tbe  case,  appears  to  be  frae- 
from  doubt  or  question. 

The  complainants  do  not  complain  that  the 
defendants  have  invaded  Iheir  property,  and 
are  there  wantonly  committing  great  and  seri- 
ous damage,  nor  that  tbe  defentunts  are  so  us- 
ing their  own  property  as  to  cause  irreparable 
injury  to  the  complainants'  property;  but  their 
complaint  is  that  Ibe  defendants  refuse  to  give 
Ihcm  such  use  of  their  (tbe  defendants')  prop- 
erty and  servants  as  they  are  entitled  to  by  law, 
and  that  theysuffer  irreparable  harm  in  con- 
sequence. What  the  complninaots  want  is. 
that  the  court  shall,  for  tbeir  benefit,  control 
tbe  defendauls  not  only  in  the  use  of  .their 
property,  but  in  the  conduct  of  their  business. 
Nothing  short  of  a  case  of  the  most  extreme- 
necessity,  where  the  legal  right  is  entirely  free- 
from  doubt,  tbe  injury  great  and  ruinous,  and 
the  defendants'  conduct  wholly  indefenuble, 
would  justify  tbe  exercise  of  sostronga  power 
by  any  judicial  tribunal. 

Besides,  it  is  quite  apparent,  as  I  think,  that 
tbe  court  could  not  attempt  to  extend  to  tbe 
complainants  the  relief  they  ask  in  thi.o  case, 
without  very  soon  being  confronted  by  a  con- 
dition of  affairs  which  would  compel  it  either 
to  usurp  power,  or  to  very  greatly  relax  Ita 
control  over  the  defendants.  By  ttie  express- 
terms  of  their  charter,  the  defendants  are  given 
power  to  adopt  regulations  for  the  well  orders 
mg  of  their  busine.<ts.  Under  this  power  they 
would  probably  have  the  right,  among  other 
things,  to  make  a  regulation  requiring  that 
when  live  stock  is  delivered  to  them  some  evi- 
dence shall  be  delivered  with  it,  showing  that 
it  is  in  a  healthy  condition,  or  that  they  shall 
have  the  right  to  bave  it  inspected  by  tbetrown 
inspector  before  receiving  it,  and  also  to  pre- 
scribe other  regulations,  fixing  tbe  hours  in 
each  day  when  stock  may  l>e  delivered,  and  the 
places  on  tbeir  yards  at  which  each  parlicular 
kind  must  be  delivered. 

The  power  of  making  sucb  regulations  as 
may  be  necesssary  and  convenient,  for  the  well 
ordering  of  their  business,  has  l>een  committed 
by  tbe  Legislature  to  the  defendants  and  be- 
longs to  them  alone.  Their  power  in  this  re- 
spect is  subject  to  but  a  single  condition,  and 
that  i?,  the  regulations  they  make  must  1k- 
rcasonable.  Id  all  other  respects  tbe  defend- 
ants are  the  judges  and  their  judgment  is  final. 

If  the  reusonablmess  of  any  r^nlation  they 
may  adopt  should  be  disputed  In  a  court  of 
law,  the  question  whether  it  was  reasonable  or- 
not  would,  in  the  first  instance,  have  to  be  set- 
tled by  a  jury.  A  common-law  judge  has  no- 
authority  to  pass  upon  a  question  of  that  kind 
except  m  reviewing  the  verdict  of  a  jury. 
State  V.  Oterton,  4  Zab.  (24  K.  3,  L.)  486;  Mor- 
ris AS.  R.  Co.  ads.  Aifra,  6  Dutch.  (39  N.  J. 
L.>898. 

Up  to  the  time  this  controversy  arose  the  de- 
fendants bad  adopted  no  regulations  for  the- 
conduct  of  their  business  with  railroad  compa- 
nies.  There  was  no  naacm  they  should  rar^ 
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up  to  that  time,  all  their  transactions  with  such 
corporations  had  been  carried  on  under  ar- 
rangements that  vere  mutually  satisfactory 
and  advantageoua. 

Now,  however,  if  the  court  should  decide 
that  the  complaiDaots  were  entitled  to  the 
right  tliey  claim,  the  defendanta  would,  with- 
out doubt,  exercise  their  right  to  conduct  their 
business,  in  their  own  way,  by  the  adoption  of 
such  regulations  as  to  them  might  seem  proper. 
These  regulations  would  undoubtedly  become 
at  once  a  new  subject  of  controversy.  The  de- 
fendants would  probably  so  frame  them  as  to 
narrow  the  right  acctffded  to  the  complainaDta 
to  its  smallest  possible  limit. 

Whose  |>roTince  would  it  be  to  settle  the 
many  questions  which  would  certainly  be  raised 
respecting  the  reasonableness  of  the  regulations 
adopted  by  the  defendants — the  chancellor  or  a 
jury?  Could  acourt  of  equity,  ina  case  where 
the  sole  ground  of  its  jurisdiclion  is  a  right  to 
inteipoee  to  prevent  irreparable  damage,  draw 
to  itself,  as  incident  to  the  jurisdiction  thus  ac- 
quired, EO  many  litigations,  which,  according 
to  the  well-established  boundary  between  the 
two  jurisdictions,  belong  exclusively  to  the 
common-law  courts?  If  the  chancellor  should 
assume  jurisdiction  in  this  case,  he  would,  in 
my  judgment,  undertake  to  exercise  what 
Judge  Sharswood,  In  Audfnrietf  v.  Philadelphia 
di  Beading  Railroad  Company, OS  Pa.  870,  called 
a  dangerous  and  alarming  power.  He  would, 
in  effect,  deprive  the  directora  of  the  defendant 
corporation  of  their  right  to  manage  its  siTairs 
and  substitute  himself  as  its  supreme  manager. 
This  I  cannot  advise  him  to  do. 

Both  for  the  want  of  legal  rigbt,aDd  also  be- 
cause the  case  is  not  the  proper  subject  of 
equi»^  juiisdictioo,  the  complainaots'  bill 
shouM,inmyjudgment,bedl8mf8eed,with  costs. 

Me»»r$.  Joseph  D.  B«dla  and  navel 

HcOee  for  appellant. 

Mr.  I«eon  Abbett*  for  appellee: 
The  rights  of  a  railroad  com|nny  are  limited 

strictly  by  its  charter,  and  it  cannot  go  beyond 

that. 

Harris  A  K  ff.  Co.  v.  Stitaex  R.  Co.  30  N. 
J.  Eq.  542. 

There  is  nothing  in  complainant's  charter 
which  gives  it  the  power  to  create  a  stock-yard 
or  provide  stock-vard  accommodation  for  stock, 
except  as  an  incident  to  the  dischar^  of  its  dutv 
as  a  common  carrier  to  deliver  its  live-stock 
freight  to  its  consignee. 

It  was  the  duty  of  the  Lackawanna  Company 
to  deliver  live  stock  carried  by  it  to  the  con- 
signee only,  or  upon  his  order,  and  a  delivery 
to  a  stock-yard  company  is  not  a  delivery  to 
the  consignees. 

iiorth  Penn.  R.  Co.  v.  Commereial  Bank  of 
Chicago,  128  U.  B.  7S7  (81  L.  ed.  287). 

A  doubtful  charter  does  not  exist,  because 
whatever  is  doubtful  is  decisively  certain 
against  a  corporation. 

Fimna/ltania  A  U.  N.  J.  R.  A  C.  Co.  v.  No- 
tianai  R.  Co.  23  N.  J.  Eq.  441. 

A  mandatory  injunction  should  not  be  grant- 
ed to  any  new  or  doubtful  case,  or  in  a  case 
not  coming  within  well-settled  and  established 
princtptes  of  law, 

Ixmgwood  V.  B.  Co.  v.  Baker,  S7  N.  J,  £q. 
16S:  Morria  C,  A  Bk^.  Co.  v.  Central  B.  Co.  1<I 
N.  J.  Eq.  419. 

<L.aA. 


Per  Cnrlajn: 

Decree  agirmai. 
M»irie*  J.,  dissents. 

Dixon,  J.,  dissenting: 
The  nature  of  this  controversy  is  fully  stated 
in  the  opinion  of  the  learned  vice-chancellor, 
reported  in  45  N.  J,  Eq.  50. 

In  my  judgment,  the  business  of  the  Central 
Stock- Yard  &  Transit  Company  is  public,  I 
infer  this  from  the  nature  of  the  business,  as 
indicated  bv  the  Company's  charter  (Pub.  Laws 
1678,  p.  835},  from  the  character  of  the  powers 
granted  for  its  conduct,  and  from  the  explicit 
declarations  of  the  charter.  The  chief  features- 
of  the  defendant's  business  are  the  location, 
conBtruction  and  maiotenauce,  within  Hudson 
County,  and  adjacent  to  the  tide-water  of  the 
Hackenpftck  or  the  Hudson  River,  of  stock- 
yards, slaughter-houses,  markets  for  live  stock 
and  dead  animals  and  hotels.  Of  these  objects, 
two  seem  essentially  public, — markets  and  ho- 
tels. At  common  law,  the  institution  of  a. 
market  was  deemed  a  matter  of  such  aniversal 
concern  to  the  Commonwealth  that  no  person 
could  lawfully  hold  a  market  unless  it  were  by 
grant  from  the  King  or  by  prescription,  which 
supposes  siicb  a  grant;  and  if  any  person  set 
up  a  market  without  such  authority  a  quo  war- 
ranto would  lie  against  him.  Bacon,  Abr. 
Faire  and  Markete;  13  Petetad.  Abr.  5S8,  note. 

Every  person  had,  of  common  right,  the  lib- 
erty of  going  into  the  market  for  the  purpose- 
i  of  buying  and  selling.    Northampton  v.  Ward, 
2  Strange,  1388. 

The  public  nature  of  a  hotel,  which  is  but  a 
modern  name  for  an  inn  or  public  house,  may 
be  assumed  without  reference  to  authorities. 
That  the  law  gave  the  public  the  right  to  enter 
and  use  fucb  eetablishments  was  one  of  tbe  data 
in  T%e  Six  Carpenter^  Gate,  8  Coke,  146.  These 
branches  of  defendant's  business  are  so  closely 
interwoven  with  the  others  that  they  should  be- 
adjudged  to  cpive  a  public  character  to  the 
whole  enterprise,  in  the  at>sence  of  indications 
of  a  contrary  legislative  purpose.  Bnch  indi- 
cations, I  am  sure,  cannot  be  found.  The 
business  of  maintaining  stock  yards  for  the  re- 
ception of  cattle  belonging  to  others  than  the 
proprietor  of  the  yards  is  in  itself  so  analogous 
to  the  business  of  warehousemen  that,  in  the 
present  trend  of  judicial  opinion,  it  would 
prot»bly  be  considered  lawful  for  the  Legisla- 
ture to  deal  with  it  as  a  public  employment, 
even  if  established  and  conducted  by  private 
Individuals,  Munn  v.  Blinoit,  94  U.  S,  113 
[34  L.  ed.  77]  :  PeopU  v.  Sudd,  26  N.  T. 
8.  R.  538;  Peffpte  v.  Walih.  Id.  554. 

When  established  and  conducted  under  cor- 
porate frabchises.  It  should  be  deemed  ipto  facta- 
'  a  public  employment;  and  wtien,  as  under  the 
defendant'a  charter,  such  a  business  Is  required 
to  be  located  upon  public  navigable  waters, 
near  the  terminus  of  ureat  trunk-lines  of  rail- 
road, the  legislative  design  to  make  it  public  is 
plain.  Corroborative  of  these  inferences, 
drawn  from  the  nature  and  location  of  the  de- 
fendant's business,  are  those  warranted  by  the 
character  of  the  powers  given  to  the  Company 
for  carrying  it  on.  By  the  charter  the  defend- 
ant ia  empowered  to  bnild  railroads  connectinjr 
its  yards  with  all  the  railways  in  the  County  of 
Hudson,  and  to  lay  its  tracks-'amBB  aU  the 
pnbUc  streets  of  Jets^t€S^  fcn^CB^igigile- 
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meatal  Act,  passed  in  1875  (p.  215),  it  is  invest- 
ed  with  extensive  authority  to  make  police  reg- 
ulatioDs,  the  violation  of  which  will  subject  the 
offender  to  arrest  without  warrant,  ana  to  fine 
and  ImpHsoDment,  while  the  ofllcers  necessary 
to  empower  these  regulations  are  to  be  appoint- - 
ed  by  the  Company,  and  raa^  exercise  the 
functions  of  constables  in  criminal  cases.  It 
is  certainly  unreasonable  to  presume  that  these 
extraordinary  public  powers  were  delected  for 
the  promotion  of  a  private  project.  The  ex- 
plicit dedaratfons  of  the  charter  lead  to  the 
same  conclusion.  One  of  these  declarations  Is 
to  the  effect  that  the  business  of  the  Company 
shall  be  that  of  a  "general  stock-yard  and  mar- 
ket establishment  for  cattle  and  live  stock."  In 
tbia  sentence,  the  adjective  "general"  modifies 
the  noun  "establishment,"  in  connection  with 
the  lerm  "market"  aa  well  as  with  the  term 
^'stock-yard,"  so  that  one  of  the  ideas  expressed 
is  that  of  "a  general  market  establishment  for 
cattle  and  live  stock." 

As  applied  to  a  market,  the  word  "general" 
might  denote  either  the  commodities  to  be  sold 
or  the  dealers  at  liberty  to  frequent  it.  Here  it 
can  scarcelybavebeenusediotbeformersense, 
because  the  commodities  are  clearly  indicated 
by  other  words  in  the  Act,  and  they  are  not 
fteneral  merchandise,  but  pariiculiir  sorts  only. 
It  should  therefore  be  regarded  as  denoting  the 
persons  entitled  to  tbe  privileges  of  the  market, 
and,  so  applied,  it  is  equivalent  to  "common" 
■or  "public."  But  a  succeeding  clause  in  the 
■charter  expresses  this  thought  without  any  ara- 
Ugui^.  The  Company's  notela  are  required 
to  be  Kept  "for  tbe  accommodation  of  tbe  pub- 
lic doing  business  at  the  said  yards."  This 
language  clearly  indicates  an  expectation  and 
purpose  that  the  public  mi^ht  do  business  at 
the  Company's  vards.  Taking  all  these  signs 
together,  I  tbiuK  they  render  it  perfectly  mani- 
fest that  the  business  of  the  defendant  ts  public. 

If  this  be  established,  then  it  follows  that  the 
Company,  in  the  management  of  its  business, 
is  bound  to  deal  with  all  members  of  the  com- 
munity impartially,  and  on  reasonable  terms. 
Memnger  v.  Penmylvania  R.  Co.  86  N.  J.  L. 
■407,  87  K.  J.  L.  581;  Utevart  v.  Lehigh  Valley 
R.  Co.  88  N.  J.  L.  505;  Stote  v.  Delaware,  L. 
ds  W.  R.  Co.  48  N.  J.  L.  55,  3  Cent.  Rep.  726. 

Thia  duty  is  owed  not  only  to  natural  per- 
sons, but  likewise  to  all  artificial  persons  whose 
chartered  powers  are  such  as  may  require  a  de- 
mand for  its  performance.  At  the  common  law, 
all  individuals,  associations  and  corporations, 
within  tbe  scope  of  their  functions,  have  equal 
right  to  participate  in  the  benefits  of  public  oc- 
■cupations.  Atchison,  T.  fft  S.  F.  R.  do.  v,  Den- 
ven&N.O.  R.  Co.  110  U.  8.  667  [28  L.  ed.  391]. 

Thia  obligatiim  does  not  need  Tor  its  support 
any  statute  expressly  creating  it,  but  is  inferred 
judicially  from  the  fact  that  employment  is 
public.  It  should  therefore  be  enforced  against 
the  defendant,  and  in  favor  of  the  complainant, 
unless  some  reason  is  adduced  to  ttie  contrary. 
Such  a  reason  is  said  to  be  found  in  tbe  fourth 
section  of  the  defendant's  charter,  which  au- 
thorizes "tbe  corporation  to  make  contracts 
with  the  several  railroad  companies  in,  or  lines 
running  through,  the  County  of  Hudson,  for 
the  transportation  and  delivery  of  live  stock  of 
every  description  at  the  yards  of  the  said  cor- 
poration." This  provision,  it  is  alleged,  makes  i 
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clear  tbe  intention  of  the  Legislature  to  impose 
no  duty  on  the  defendant,  in  favor  of  railroad 
corporations,  except  such  aa  it  should  volun- 
tarily take  upon  itself  by  contract.  If  the 
business  of  the  defendant  is  a  private  one,  then 
it  is  true  that  the  Company  owes  to  these  rail- 
road corporations  no  duty  in  the  premises  ex- 
cept such  as  it  assumes  by  contract.  But  that 
would  be  true  if  this  provision  of  tbe  fourth 
section  did  not  exist.  ■  6n  tbe  same  supposition , 
also,  tbe  Company's  power  to  contract  would 
have  been  as  complete  without  thia  provision 
as  with  it.  So  that,  if  the  Company's  business 
is  private,  this  clause  is  utterly  meaningless  and 
nugatory.  If,  on  tbe  other  hand,  the  business 
is  public,  this  clause  becomes  important.  Its 
importance,  however,  does  not  consist  in  show- 
ing a  purpose  to  exclude  railroad  corporations 
from  tbe  benefits  secured  to  the  pablic,  and 
presumably  to  these  corporattons  as  members 
of  the  community.  Of  such  a  pa^KMe  I  flud 
not  the  least  trace.  The  language  is  sflBrmH- 
tive.  not  negative;  conferring  power,  not  with- 
holding or  withdrawing  rights.  It  delegates  a 
special  power,  given  for  an  end  not  attainable 
under  the  general  grant  of  authority  to  conduct 
this  public  business,  and,  in  my  judgment,  can 
have  no  other  oifice  than  to  allow  tbis  Com- 
pany to  contract  with  theae  corporations  for 
special  terms,  different  from  those  enjoyed  by 
the  public  at  large. 

It  is  also  contended  that  as  these  slock-vards 
are  not  on  the  line  of  tbe  complainant's  railway, 
the  complainant  is  under  no  public  duty  to  de- 
liver cattle  at  these  yards,  and  therefore  can 
have  no  right  so  to  do,  and  consequently  the 
defendant  is  not  required  to  permit  such  a  de- 
livery. Assuming  that  the  complainant  was 
bound  to  transport  cattle  over  its  road,  it  was 
also  bound  to  make  reasonable  provision  for 
delivering  them  to  the  consignees  at  the  end  of 
the  journey.  As  the  defendant's  yards  were 
wilhin  a  third  of  a  mile  of  the  railway,  and 
there  was  no  other  place,  fit  for  the  keeping:  of 
cattle,  so  convenient.  It  Is  by  no  means  cSear 
thst  shippers  would  not  have  a  right  to  demand 
of  the  carrier  a  delivery  in  those  yards.  But, 
if  the  common  duty  did  not  exist,  tbe  right  of 
the  complainant  to  contract  for  deliverv  at  such 
a  place  is  beyond  reasonable  doubt.  Such  de- 
livery is  a  mere  incident  of  tbe  transportation 
whtdi  the  carrying  Company  was  obliged  to 
afford.  Whether  tbe  complainant's  obligation 
to  deliver  at  tlie  yards  arose  from  public  duty 
or  from  contract  incidental  to  such  duty,  it  ac 
quired  the  right  to  discharge  that  obligation; 
and  to  that  end  tbe  defendant  was  bound  to 
concede  to  It  such  facilities  aa  were  due  to  the 
public  generally. 

The  cause  is  now  on  final  bearing.  The 
right  of  the  complainant  is,  in  my  judgment, 
clear,  under  the  plain  interpretation  of  the  de- 
fendant's charier,  and  a  thoroughly  settled  rule 
of  law.  I  therefore  think  an  injunction  should 
issue.  It  is  not  worth  while  to  consider  in  de- 
tail the  proper  terms  of  such  inlunctiou.  It 
may  suffice  to  state  my  belief  tbat  the  case 
presents  data  adequate  for  declaring  the  de- 
fendant's duty  specifically,  and  that  if  the 
defendant  should  attempt  to  thwart  or  evade 
the  writ,  an  effort  which  I  am  confident  the 
Company  would  not  make,  lawful  means  could 
I  be  found  for  its  enforcement. 
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SUBJECTS  Discussed  and  Points  Decided  During  the  Second  Quarter  of  the  Judicial 
Year,  Beginning  with  Oct.,  1889,  CTassffled  as  follows. 

I.  GOTKRNMBirTAL  AND  POLITICAL  liSLATIONB. 

II.  Contractual  Rblationb. 

III.  GOUHBBCIAL  KKT.ATION8. 

IV.  FlDUCIABT  RkLATTONS. 

V.  Domestic  Relatioka. 
VI.  Pkopertt  Rights  and  Reuedibb. 
Vn.  Damages  for  Tobts, 
YIII.  Cbiminal  Law  and  Practice. 


I.  Ootbbnkental  and  FounCAL  Relationb. 


Pottal  Diriment.  A  postal  card  on  which 
is  written  a  demand  for  the  payment  of  a  debt, 
and  a  threat  to  sue  if  the  debt  is  not  paid,  is  not 
mailable  matter.  Sending  such  caras  is  an  in- 
dictable offense.  (U.  S.D.  C.  Mo.)  742.  A 
postal  card  saying:  "Please  call  and  settle  ac- 
count, which  is  long  past  due,  and  for  which 
onr  coHector  has  ctuled  several  times,  and 
oblige," — is  not  ofa  threatening  character.  Id. 

I^Mie  laiids.  The  purchaser  from  the  go7- 
emment  of  lands  boraeriag  on  non-naTigable 
inland  lakes  takes  all  the  land  within  the  full 
subdivision  of  which  such  lot  forms  a  portion, 
includinc  that  part  bevond  the  meandering 
line  &ni  covered  bv  the  water.  (Ind.)  887. 
After  the  auditor  of  state  has  appeared,  and 
pleaded  to  the  complaint,  he  cannot  avoid  the 
judgment  on  the  ground  that  he  represents 
theBtate,  and  that  the  State  cannot  he  sued. 
Id. 

Congtitutionai  law.  An  amendment  to  the 
Constitution  requires  for  its  adoption  a  major- 
ity of  all  the  votes  cast  at  the  election  for  sen- 
'atots  and  repreaentaiives.  (Ohio)  483.  The 
statute  which  prohibits  persons  and  corpora- 
tions from  sellini;  any  merchandise  or  supplies 
to  their  employes  at  a  greater  per  cent  of  profit 
than  thev  sell  to  others  is  unconatitutional  and 
void,  as  beiny  class  legislation.  ( W.  Va.)  859. 
But  no  special  privileges  are  conferred,  nor 
any  unjust  disciimination  made,  by  a  statute 
requiring  payment  to  emt)ln^68  at  least  once 
every  two  weeks,  and  prohibiting  all  contracts 
by  such  employ^  to  accept  anyttilng  but  law- 
ful money  of  the  United  States  In  payment. 
Tbe  Statute  operates  alike  upon  all  who  enter 
the  classes  named,  and  leaves  all  citizens  free 
to  enter  them.  (Ind.)  576.  A  statute  which 
prohibits  certain  persons  from  issuing  for  the 
payment  of  labor  any  order  or  paper,  except 
such  as  is  specified  ni  tbe  Act,  is  unconstitu- 
tional and  void.  ( W .  Va. )  621 .  It  is  not  com- 
petent for  the  Legislature  to  single  out  owners 
and  operators  of  mines,  and  manufacturers, 
and  impose  on  tbem  burdeos  not  imposed  on 
others,  and  prohibit  their  making  contracts 
which  others  may  make.  Jd.  The  Act  au- 
thorizing the  formatton  of  borough  govern- 
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ments  In  seaside  resorts  is  a  special  local  law 
and  unconstitutional.  (N.  J.)  07.  The  twenty 
years'  limitation  on  the  existence  of  a  corpora- 
tion, under  the  Statute,  does  not  apply  to  one 
whose  charter  reserves  tbe  right  in  the  Legis- 
lature to  amend  or  repeal  it  "  at  any  time  here- 
after." (T&o.)  84.  Where  the  limitation  is 
re^nacted  tn  a  Repealing  Act  in  the  same  lan- 
guage in  which  it  appeared  in  the  original  law, 
ft  leaves  such  corporations  in  the  same  condi- 
tion they  were  in  before,  subject  to  the  same 
limitation.  Id.  The  right  to  make  amend- 
ments to  existing  special  cbarters  of  municipal 
corporations,  even  though  local  legislation,  was 
reserved  by  the  Constitution.   (Colo.)  444. 

Eminent  dmnotTL  A  third  party,  not  inter- 
ested in  lands  taken  for  a  right  of  way  by  a 
railway  company  cannot  raise  the  objection 
that  tbe  corporation  has  no  power  under  its 
charter  to  acquire  the  specific  lands  for  railway 
purposes.  (Minn.)  111.  Where  land  is  taken 
for  its  use  by  a  railway  corporation  having  the 
right  to  exercise  the  power  of  eminent  domain, 
the  question  whether  the  use  is  public  or  pri- 
vate depends  upon  the  right  of  the  public  to 
use  the  road.  Id.  A  covenant  by  whidi  a 
land  owner  agrees  that  the  products  of  a  stone 
quarry  shall  be  transported  to  market  exclu- 
sively over  one  line  of  railroad,  does  not  run 
with  tbe  land.  Id.  A  purchaser  is  bound  to 
inquire  into  the  title  of  bis  vendor,  and  is  af- 
fe<^ed  with  notice  of  any  equities  which  appear 
upon  tbe  same.  Covenants  relating  to  land  or 
its  mode  of  use  are  not  such  as,  in  strict  legal 
contemplation,  run  with  the  land;  they  must 
be  such  as  relate  to  or  concern  the  land  or  its 
use.  Id.  An  Act  creating  a  board  of  drain- 
age commissioners  for  tbe  drainage  and  recla- 
mation of  a  certain  district,  although  a  n)ecia] 
Act,  is  not  within  the  Inhibition  of  the  Consti- 
tution, as  it  falls  within  the  police  power. 
(Wis.)  894.  The  Le^slature  may  delegate  to 
an  officer  or  corporation  the  right  to  determine 
the  necessity  of  tbe  exercise  of  the  power  of 
eminent  domain.  M.  Granting  power  to 
drainage  commissioners  to  determine  what  land 
will  be  benefited,  and  t>e  assessed  tbereJfOT,  is 
not  an  unlawful  delegation  of  power.  Id. 
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GiviDK  an  appeal  from  their  decisions  in  cl&ssi- 
fyiog  lands,  and  ou  every  other  queRtion  ex- 
cept the  necessity  of  draioaKe,  provides  due 
pTOcess  of  law.  Jd.  A  person  owning  real 
property  located  on  a  street  cannot  be  deprived, 
without  compensation,  of  his  outlet  through 
such  street;  so  closing  a  street  without  furni^i- 
ing  another  convenient  and  reasonable  outlet, 
or  making;  compensation  for  the  damages,  is 
taking  private  property  without  due  compen- 
sation. (Ky.) 

Dedication  of  land  to  public  vse.  In  dedicate 
ing  lands  to  the  public,  the  dedicator  may  at- 
tach reasonable  restrictions  to  its  use  by  the 

fmblic;  no  one  can  dedicate  to  public  use  the 
ands  of  another  without  the  latler's  consent. 
^Or.)  359.  Where  parties  were  jointly  engaged 
in  laying  out  a  town,  and  bad  a  (»mmon  inter- 
est in  its  growth  and  development,  and  the  re- 
cording of  the  plat,  and  one  of  tbem  record«l 
the  plat  and  dedicatory  writing  in  furtherance 
of  their  common  design,  which  plat  and  writ- 
ing stood  upon  tlie  record  for  more  than  thirty- 
six  years  without  dissent  of  Ifae  others,  or  of 
the  d^,  the  act  of  one  should  he  considered 
the  act  of  ail.  and  the  writing  should  be  regard- 
edasco&ent  proof  of  the  conditions  upon  which 
the  public  squares  were  dedicated.  Id.  Build- 
ing a  city  ball  upon  such  public  squares  would 
be  s  use  foreign  to  the  purpose  for  which  they 
were  bolh  dedicated;  and  owners  of  a  lot  which 
would  be  affected  by  such  appropriation  had  a 
remedy  in  equity  to  inhibit  such  use.  2d.  A 
geueral  dedication  of  land  for  public  squares 
Implies  that  they  were  to  be  for  the  enjoyment 
of  the  public  at  large,  and  not  for  the  use  of 
the  dty  in  the  management  and  conduct  of  Its 
economic  affairs.  Id. 

Taxfs  and  ataeetmentt.  The  right  of  the 
board  of  equalb.ation  to  summon  witnesses, 
even  by  the  Assessment  Act,  does  not  make  it 
the  duty  of  the  board  to  summon  them  uuless 
justice  demands  evidence  from  tbem.  (Tenn.) 
307.  The  action  of  the  board  is  final,  aod  cer- 
tiorari cannot  be  demanded  to  review  its  ac- 
tion. Jd.  "Sutficient  cause"  for  a  writ  of 
certiorari,  as  provided  by  the  Constitutfon.does 
not  exist  for  the  purpose  of  reviewing  a  decis- 
ion on  the  merits,  except  where  it  lies  as  a 
substitute  for  an  appnl  or  writ  of  error,  or 
possibly  instead  of  avdita  ^uctvCit.  Id.  No 
appeal  lies  from  the  action  of  the  board  of 
equalization  of  taxes  where  not  provided  for 
by  statute.  Id.  A  suit  cannot  be  maintained 
for  the  collection  of  taxes  in  the  alfflence  of 
legislative  authority.  (Ky.)  69.  A  suit  to  en- 
force payment  of  taxes  levied  in  a  particular 
year  is  separate  and  distinct  from  suits  relating 
to  Ibe  taxes  levied  in  previous  years;  hence 
jadgmenta  In  previous  suits  constitute  no  t>ar 
to  the  latter  suit.  (Mo.)  233.  A  promise  to 
pay  taxes,  made  by  a  taxpayer  after  the  expira- 
tion of  the  time  prescribed  for  collection,  will 
take  them  out  of  the  operation  of  the  Statute. 
(Md.)  108.  A  redemption  from  a  tax  sale  is 
effected  by  the  payment  of  the  amount  which 
rcdemptioner  is  Informpd  by  the  proper  officer 
is  necessary,  although  by  mistake  of  the  officer 
the  amount  paid  is  too  small.   (Iowa)  50. 

Exemption  from  taxation.  The  prohibition 
of  the  Constitution  against  exempting  property 
from  taxation  applies  to  a  corporation  formed 
by  consolidation  of  two  or  more  companies  un- 
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der  the  Act  which  declares  that  it  shall  be  sub- 
ject to  the  same  duties  and  obligations,  and  en- 
titled to  the  same  franchises  and  privileges,  as 
if  the  consolidation  had  not  taken  place.  (Mo.) 
233.  Where  the  Sniy  corporate  purpose  men- 
tioned in  a  corporate  charter  nsfl  "toestablish, 
maintaiti  and  conduct  a  seminary  of  leaminir," 
it  is  a  Bcientitic  institution  within  the  meaning  of 
the  Act  exempting  "properly  of  library,beoeTO- 
lent.  charitable  and  scientific  institutions" from 
taxation,  although  it  has  a  capital  stock,  and 
its  expenses  are  met  by  tuition  charges.  (Mich. ) 
97.  The  obligation  of  a  charitable  institution 
to  maintain  footwalks  in  front  of  its  property 
is  not  affected  by  an  exemption  of  all  its  prop- 
erty from  taxation.  (Pa.)  5Si.  The  exemption 
from  taxation  of  the  property  of  a  kind  used 
Bolelv  for  public  purposes  does  not  extend  to  a 
special  tax  for  public  improvements.  (111.)  155. 
An  ordinance  for  the  paving  of  certain  streets 
is  not  insufficient  because  it  does  not  state  the 
width  of  the  streets  to  be  paved.  Id.  The 
same  ordinance  may  legally  provide  for  the 
paving  of  several  streets,  although  one  is  wider 
than  the  others.  Id.  Where  local  improve- 
ments are  made  by  a  dty  under  authority  of  an 
Act  which  is  subsequently  declared  uooonsli- 
tutional,  the  L^slature  may  pass  an  Act  au- 
thorizing a  reassessment  to  meet  the  cost. 
(Pa.)  803.  A  local  assessment,  or  special  tax 
for  a  public  improvement,  la  an  exercise  of  the 
taxing  power,  and  notof  the  powerof  eminent 
domain.  Id. 

T^axatton  of  eorporationt.  The  consolida- 
tion of  the  rtgbts,  privileges,  francbiaea  and 
poperties  of  two  or  more  railroad  companies 
leaves  the  portions  of  the  road  subject  to  the 
same  rules  of  taxation  that  existed  oefore  the 
consolidation.  (Mo.)  232.  The  word  "incor- 
porated," as  used  in  the  Tax  Laws,  includes  any 
combination  of  individuals  upon  terms  which 
embody  or  adopt  as  rules  or  regulations  Ibe  en- 
abling provisions  of  the  Statute.  (N.  Y.)  308. 
The  company  formed  wllbln  this  State,  orean- 
ized  as  a  "joint-stock  oompanjr,"  for  continu- 
ance a  certain  number  of  years,  its  capital  stock 
divided  into  shares,  the  business  to  be  managed 
by  a  board  of  directors,  suits  to  be  brought  in 
the  name  of  the  president,  and  all  deeds  to  nm 
to  and  be  made  by  him,  and  the  death  of  mem- 
bers less  than  a  majority  interest  of  the  whole 
not  to  dissolve  the  com{)any,  is  either  a  "cor- 
poration, joint-stock  company  or  assodatioD," 
within  the  laws  for  the  taxation  of  such  con- 
cerns. Id.  The  St.  Paul  ^nion  Depot  Com- 
pany is  not  liable  to  pay,  as  taxes,  a  percentage 
on  its  receipts  or  grras  earnings.  (Minn.)  334. 
Payment  of  such  a  percentage  by  the  railway 
companies  which  own  the  stock  and  use  the 
depot  constitutes  payment  of  tures  on  all  prop- 
erty of  the  latter.  Id.  A  tax  upon  the  cor- 
porate franchise  or  business  of  express  compa- 
nies doing  business  within  the  State  is  not 
obnoxious  to  the  Federal  Constitution,  aa  inter- 
fering with  commerce.   (N.  Y.)  808. 

lAfenaing oetupaliom,  etc.  That  portion  of 
the  Code  which  providra  that  no  pereon,  wltb* 
out  a  state  license  therefor,  shall  "keep  in  bis 
possession,  for  another,  spirituous  liquore," 
etc.,  is  unconstitutional  and  void.  (W.  Vs.) 
847.  "An  Act  to  Regulate  the  Praclice  of 
Dentistry  in  the  State  of  Minnesota"  is  cod- 
stitatlonal  as  under  the  police  power.  (Minn.) 
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119.  The  power  of  municipal  corporations  to 
regulate  the  soliciting  patroooge  for  hotels 
gives  them  1  he  right  to  charge  a  license  fee, 
and  courts  will  not  interfere  with  the  discre- 
tion exercised  in  fixing  it.  (Ark.)  509.  The 
provisioD  in  the  charter  of  the  City  of  Minne- 
apolis autboriidaK  the  city  council  "lo  license 
and  regulate  ha(£meD,"  applies  only  to  those 
who  are  eafiaged  in  business  as  carriers  of  per 
song  or  property  for  hire,  not  such  as  merely 
hire  out  teams  and  vehicles  to  those  who  have 
property  to  transport,  the  hirer  himself  using 
and  contTolling  the  team  and  vehicle.  (Minn.) 
889. 

Courts  of  jusliee,  and  judicial  offieer$.  A 
federal  courtcannot by attachmeDtof property 
acquire  jurisdiction  where  the  owner  is  not  a 
resident  of  the  district  and  is  not  served  there- 
in so  as  to  authorize  a  personal  judgment. 
(U.  S.  C.  C.  Conn.)  252.  If  substantial  doubt 
exists  concerning  the  jurisdiction  of  the  court, 
the  orders  and  proceedings  of  the  court  or  judge 
pending  such  doubt  are  entitled  to  the  same 
coDsideratioD  as  when  the  ol^ection  to  juris- 
diction is  not  raised.  (Colo.)  430.  For  ju- 
rladictional  purposes  a  legal  domicil  once  ex- 
isting continues  until  another  is  acquired. 
(N.  H.)  716.  Domicil  or  residence  in  insolv- 
ency proceedings  is  not  lost  by  departure 
from  the  State,  until  another  is  gained.  Id. 
BiBtrict  courts  and  the  judges  thereof  have 
geaeral  jurisdiction  to  issue  ue  writ  of  habeas 
corpua.  (Colo.)  480.  A  court  of  chancery  is 
Dot  clothed  with  legislative  power.  It  may,  in 
cases  where  no  adequate  remedy  at  law  exists, 
enforce  the  specific  performance  of  an  existing 
legal  obligation  arising  out  of  contract,  law  or 
usage;  but  it  cannot  create  the  obligatioo.  (N. 
J.)  855.  The  interest  which  disqualifies  a 
Judge  is  a  property  interest  in  the  action  or  its 
result,  and  not  an  interest  of  feeling  or  sym- 
pathy or  bias  that  would  disqualify  a  juror. 
(F]a.)718.  Affinity  is  the  tie  between  a  hus- 
band or  wife  and  the  blood  relations  of  his  or 
her  spouse,  but  it  does  not  exist  between  the 
blood  relations  of  either  party  to  the  marriage 
and  those  of  the  other  party;  hence  the  brother 
of  Iier  husband  fs  not  disqualified  by  afBnity  to 
preside  in  the  trial  of  bis  wife's  brother  for  a 
crime.  Id.  Social  and  friendly  relations, 
which  lead  him  to  fear  that  he  might  not  be 
able  to  do  the  Stale  justice,  do  not  disqualify 
the  judge  from  presiding  in  the  trial  of  such 
broUier  for  a  criminal  offense.  Id.  An  affi- 
davit that  plaintiff  "believes  that  he  cannot 
have  a  fair  and  impartial  (rial  before  the  reg- 
ular judge  of  tbiscourt"  is  insufficient  to  secure 
a  change  of  judge.  (Ind.)  469.  A  sheriff's 
custody  of  proper^  cannot  be  disturbed  by  a 
court  of  chancery  unless  by  consent  of  all  par- 
ties.   (Ark.)  714. 

Juriadidion.  The  superior  court  has  juris- 
diction in  proceedings  under  the  Code  to  hear 
and  deteriaiDe  a  question  of  contested  heir- 
ship. (Cal.)  594.  Uuless  a  duty  has  been  so 
created  courts  cannot  be  called  on  to  give  it 
effect.  (N.  J.)  8S6.  A  statute  denying  plain- 
tiff costs  in  a  district  court  if  his  recovery  is 
below  |50  does  not  limit  the  jurisdiction  or  the 
court  to  cases  in  which  that  sum  is  Involved. 
(Dak.)  87.  Where  decrees  are  rendered  against 
two  defendants,  separately,  and  reversed  in  the 
appellate  court,  appeal  to  the  sufneme  court 
0  L.  R.  A. 


Decisions.  867 

POLITIOAIt  RlLATIOHB.} 

I  cannot  be  sustained  as  to  one  against  whom 
I  the  judgment  was  for  less  than  il,OO0.  (HI.) 
400.  A  case  should  Dot  be  submitted  to  a 
jury  unless  it  presents  the  possibility  of  differ- 
ent inferences  from  the  proofs.  (N,  T.)  866. 
The  decision  of  a  judee  is  not  law  for  succeed- 
ing cases;  it  is  only  evidence  of  the  law.  (Va.) 
821.  A  question  of  law  conceded  by  counsel 
in  an  agreed  statement  is  not  determined  by 
the  judgment  in  the  case,  especially  where  the 
court  does  not  pass  upon  it.  (Mo.)2S2.  Where 
the  decree  sought  to  be  reversed  is  based  on 
conflicting  depositions  of  doubtful  character, 
the  appellate  court  will  decline  to  reverse  the 
finding  or  decree,  although  the  testimony 
might  warrant  a  different  decree.  (W.  Va.) 
487.  Refusal  to  repeat  an  instruction  is  not 
error.  (Ind.)  241.  An  error  in  submitting  a 
question  of  law  to  the  jury  is  not  material, 
where  the  court  has  sufficiently  ruled  by  re- 
fusing to  set  aside  the  verdict.    (Wis.)  788. 

Court  Ttcordt,  The  records  of  the  courts  are 
notice  to  everyone,  and  all  persons  are  bound 
to  know  the  facts  they  disclose.  (Md.)  883. 
When  the  records  of  the  orphans'  conn  show  a 
final  settlement  of  the  personal  estate  and  full 
pjiyment  of  all  proved  debts  and  costs  of  ad- 
ministration, land  of  decedent,  descended  or 
devised,  may  be  purchased  in  good  faith.  Id. 

Contempts;  aummary  proeeMings  for.  The 
Statute  providing  that  judgments  and  orders  in 
cases  of  contempt  sbail  as  final  and  conclu- 
sive has  reference  only  to  the  extent  of  review, 
not  to  the  mode.  (Colo.)  480.  Contempt  pro- 
ceedings may  be  brought  upon  writ  of  error 
from  the  final  judgment  to  review  only  as  to 
the  jurisdiction  of  the  court  entering  the  judg- 
ment. Id.  If  the  facts  presented  by  affidavit 
do  not  show  that  a  contempt  has  been  com- 
mitted, ihe  court  wfll  be  without  jurisdiction; 
but  if  sufflcieat  to  show  this,  the  court  may 
take  jurisdiction,  and  its  subsequent  orders 
will  not  be  reviewed  for  mere  errors.  Id.  The 
district  courts  of  this  State  have  the  inherent 
power  to  summarily  convict  and  punish,  as  for 
a  contempt  of  court;  the  right  of  trial  by  jury 
does  not  extend  to  cases  of  contempt.  The 
power  to  punish  summarily  is  essential  to  the 
very  existence  of  a  court.  Id.  The  responsi- 
bility for  abuse  of  the  liberty  of  speech  and  of 
the  press  fs  declared  in  the  clause  in  the  Cod- 
stitulion  which  guarantees  such  liberty.  Jd. 

Liberty  of  the  preu.  The  press  may,  without 
liability  to  punishment  for  contempt,  in  the  in- 
terest of  the  public  good,  challenge  the  conduct 
of  judges,  court  officers,  parties,  jurors  and 
witnesses,  in  connection  with  causes  that  have 
been  wholly  determined.  (Colo.)  480.  When 
the  integrity  of  a  litigant,  witness,  juror,  judge 
or  other  court  officer  is  suspected  in  a  cause 
I>eoding,  the  legal  remedy  Is  judicial  investiga- 
tion. Id.  The  privilege  of  directly  interftr- 
log  with  the  administration  of  justice  by  in- 
discriminate newspaper  charges  of  perjury, 
bribery  or  corruption  af^fnst  the  parties,  or 
those  conducting  Uie  trial,  is  not  a  constitu- 
tional right.  /(T  A  district  court  or  district 
judge  has  no  authority  by  habeas  corpus  to  re- 
lease a  prisoner  under  commitment  by  a  crim- 
inal court  for  contempt  against  its  authority. 
Id.  With  us  the  judiciarv  is  elective,  and 
every  citizen  may  fullv  and  freely  discuss  the 
fitness  or  unfitness  of  all  candidates  for  the 
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posIUoas  to  which  tber  aspire.  But  while  any 
citizen  may  freely  criticise  alt  decisions  ren- 
dered by  the  judiciary,  yet  an  attempt,  by 
wanton  defamation,  to  prejudice  the  rights  of 
litigants,  degrade  the  tribunal,  impede,  embar- 
rasa  or  corrupt  the  due  administration  of  jus- 
lice,  cannot  be  sanctioned.  Id. 

Citizenship.  A.  declaration  of  intention  to 
become  a  citizen  of  the  United  States,  made 
before  a  clerk  of  a  court,  need  not  be  made  in 
his  office  or  in  open  court.   (Mich.)  288. 

(^lee;  eligihUity.  Women  cannot  be  ap- 
pointed notaries  public,  in  tbe  abseoce  of  any 
statute  authorizing  Buch  app(^tmenL  (Maas.) 
643. 

EUeUoM,  and  deciion  ecmtetts.  The  pro- 
vision of  the  Ballot  Act,  which  regaires  hauots 
to  contain  the  names,  etc.,  of  all  candidates  in 
nomination  for  any  offices  specified  in  tbe  bal- 
lot, is  not  in  conflict  with  tbe  constitutional  re- 
quirements that  ballots  for  general  officers 
shall  be  returned  to  (be  Secretary  of  State  for 
safe  beeping,  etc.  (R.  I.)  778.  Statutory  pro- 
ceedings for  election  contests  are  not  exclusiTe 
of  quo  toarranto  proceedings,  unless  the  legis- 
lative intent  to  that  effect  is  clearly  expressed. 
(Colo.)  444.  Inquiry  by  quo  imrranto  into 
usurjmtions  of  office  is  not  abolished  by  the 
Conslitution  directing  specific  legislation  for 
the  trial  of  election  contests.  As  to  election 
contests  purely,  the  statutory  remedy  directed 
by  tbe  Conslitution  is  exclusi'V'e.  Id.  An  op- 
posing candidate  may  be  the  relator  in  qvo 
warranto  proceedings  If  he  Is  otherwise  quali- 
fied ;  but  his  own  claim  to  Ibe  offl(»  cannot  be 
adjudicated  in  that  proccediog.  Id.  The 
constitutional  declaration  that  liallots  may  be 
examined  in  election  contests  does  not  pro- 
hibit their  examination  in  quo  warranto  pro- 
ceedings. Id. 

Omintj/  ind^itediMt,  A  propoition  of  the 
debt  of  a  county  may  be  imposed  upon  another 
county  to  which  part  of  its  territory  is  attached, 
not  merely  by  tie  Act  segregating  the  terri- 
tory, bul  by  8ut»equent  "legislation.  (Ark.) 
666.  A  claim  given  by  special  statute  in  favor 
of  one  county  against  another  need  not,  unless 
required  by  such  Act,  be  authenticated,  as  re- 
quired in  tbe  case  of  ordinary  claims  against 
counties.  Id. 

Common-  tcfiooU.  A  child  cannot  be  sus- 
pended from  a  common  school  under  a  rule  of 
the  school  board  for  failure  to  replace  or  pay 
for  property  destroyed  or  damaged  by  mere 
carelessness.  Such  carelessness  does  not  oon- 
siilute  "gross  misdemeanor"  authorizing  sus- 
pension within  the  Statute.    (Mich.)  534. 

Soada  and  highvoayt.  A  statute  changing 
the  policy  of  the  State  by  transferring  the  bur- 
den of  repairing  turnpikes  to  the  separate 
townships,  but  excepting  therefrom  any  county 
having  a  county  public-road  board,  is  a  private, 
local  or  special  law  and  unconstitutional.  (N. 
J.)  56.  The  liability  of  a  town  for  damages 
resultiuK  from  the  insufficiency  or  want  of  re- 
pairs of  "any  bridge,  sluiceway  or  road  "  does 
not  extend  to  those  happening  upon  a  mere 
temporary  passageway  over  private  property. 
The  overseer  has  no  authority  under  the  stat- 
utes to  open  a  way  over  private  property. 
(Wis.)  59.  In  the  Statute  authorizing  commis- 
sioners of  highways  to  remove  obstructions 
therein,  the  word  "may"  is  to  be  construed  as 

6  L.  B.  A. 


"shaU."  an.)  161.  The  word  "may"  will  be 
construed  to  mean  "shall"  in  all  cases  where 
the  public  interests  aud  rights  are  concerned, 
or  a  public  duty  is  imposed  upon  public  of- 
ficers. Id.  A  writ  of  mandamus  may  be  is- 
sued to  compel  highway  commissioners  to  re- 
move a  fence  from  acrofls  a  public  highway. 
Id. 

Municipal  government.  The  board  of  supw- 
visors  is  not  so  far  a  part  of  the  legislative  de- 
partment of  the  State  as  to  be  entirely  inde- 
pendent of  any  ludicial  control  in  tbe  exercise 
of  its  duty  under  the  Constitution  in  fixing 
water  rates.  (Cal.)756.  An  arbitrary  fixing 
of  water  rales  by  the  board  of  supervisors  is 
not  a  compliance  with  their  duty  to  fix  such 
rates,  and  it  may  be  set  aside  by  tbe  courts  as 
a  fraud  on  the  rights  of  the  company;  but  no- 
tice to  a  water  company  of  an  intention  to  Qx 
water  rates  by  the  ho&rd  of  supervisors  is  not 
necessary  under  the  Constitution.  Id.  Tbe 
reasonableness  of  water  rates  cannot  be  re- 
viewed by  courts  unless  there  was  actual 
fraud  in  fixing  them,  or  they  were  so  palpably 
and  grossly  unreasonable  as  to  amount  to  tbe 
same  thing.  Id.  A  requirement  that  a  water 
company  shall  furnish  meters  to  those  who  de- 
sire the  water  uried  by  them  to  be  measured  i» 
not  unreasonable.  Id.  The  fact  that  one  price 
is  fixed  for  the  consumer  who  has  a  meter,  and 
a  different  price  for  one  who  has  none,  does 
not  make  the  ordinance  uncertain  and  indefi- 
nite. Jd.  A  suit  for  relief  against  an  ordi- 
nance fixing  unreasonable  water  rates  is  an 
equitable  one,  and  is  within  tbe  jurisdiolion  of 
tbe  superior  courts,  and  the  mayor  of  tbe  city 
is  not  a  necessary  party  to  such  suit.  Id. 
The  prior  passage  of  an  ordinance  prescribina 
(lie  bind  of  sidewalk  to  be  built  is  necessary  in 
order  to  make  one  liable  for  failure  to  build  it, 
providing  for  the  punishment  of  those  who 
fail  to  comply  with  the  resolution  or  ordinance. 
(Mich.)  54.  Where  a  municipal  corporation  is 
authorized  "to  remove  and  abate  any  nuisance 
injurious  to  the  public  health."  it  may  resort 
to  a  court  of  equity  to  aid  it  in  enforcing  its 
public  duties,  and  maintain  in  its  own  name 
an  action  to  alnte  a  pablic  nuisance  withio  its 
corporate  limits  afifecUng  the  public  hoiltb  of 
the  municipality.   (Minn.)  768. 

Municipal  l^idation.  The  votes  of  a  ma- 
jority of  a  quorum  of  a  city  council  are  suffi- 
cient to  carry  a  measure  when  a  quorum  is 
present,  although  an  equal  number  who  are 
present  refrain  from  voting.  (Ind.)  815.  The 
refusal  of  half  tbe  members  of  a  council  to 
vote  wheu  all  are  present  will  not  defeat  actioo 
when  a  majority  of  those  necessarr  for  a 
quorum  vote  in  favor  of  a  measure.  Id.  The 
declaration  of  a  presiding  officer  that  a  resolu- 
tion is  adopted  is  equivalent  to  a  casting  vote 
in  its  favor  if  tbe  other  votes  are  equuly  di- 
vide<l.  Id.  The  title  of  an  "Act  in  Relation 
to  the  Lifting  of  Cities  and  Towns"  is  suffi- 
cient to  cover  a  provision  giving  a  city  coundl 
power  to  make  contracts  for  lighting  the 
streets.  Id.  A  city  council  is  authorized  to 
buy  and  operate  the  plant  and  machinery 
necessary  for  the  production  of  electric  lights 
for  the  use  of  the  city.  Id.  Bonds  may  is- 
sued by  a  city  to  pay  for  property  lawfully 
purchased,  in  tbe  absence  of  statutory  or  con- 
stitutional prohibition,  m. 
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Meetingt  of  hoard.  An  injunction  prohibit- 
ing members  of  a  municipal  board  from  meet- 
iojc  and  actiog  without  ^ivin^  a  certain  person 
notice  and  permitting  him  to  act  with  them,  is 
not  mandatory.  (Tenn.)  306. 

EUetion^  munieipai  offleera.  Four  ballots 
are  not  sufficient  to  elect  an  officer  by  an  offi- 
cial board  wtien  eight  members  are  present,  al- 
though oue  blank  vote  ia  cast.  (Teon.)  30^. 
The  majority  of  those  present  at  a  meeting  of 
a  select  body  conustlng  of  adeflnite  number  of 
voters  must  concur  in  order  to  do  any  valid 
act,  In  the  absence  of  a  s^ial  provision.  Id. 
A  declaration  of  a  presiding  officer  that  a  cer- 
tain person  is  elected  is  not  equivalent  to  cast- 
ing his  own  vote  in  favor  of  such  person.  Id. 
No  ratification  of  an  election  declared  by  a 
municipal  officer  to  a  municipal  board  can  be 
made  except  by  another  ballot,  where  the  board 
baa  no  power  to  elect  except  on  ballot.  Id. 
The  statement  of  the  recorder  of  a  municipal 
board,  in  a  paper  that  he  was  not  reguiied  to 
make,  notifying  a  person  of  hie  election  to  of- 
fice, that  it  was  done  by  order  of  the  board,  is 
not  evidence  of  that  fact.  id.  The  legality 
and  validity  of  an  election  by  the  mayor  and 
aldmnen  of  a  city  by  ballot  may  be  inquired 
into  by  mandamus  to  compel  recognition  of  the 
claimant'a  title.  Id. 

StreH  improvementg.   By  the  charter  of  the 


City  of  East  Portland,  the  common  council  has 
full  power  to  improve  the  streets  and  all  parts 
of  streets  within  the  city  limits  fully  or  par- 
tially. tOr.)  290.  The  power  to  contract  in- 
heres tn  every  corporation,  and  is  coextensive 
with  its  corporate  powers.  Id.  The  plea  of 
ultra  Tire$  should  not  prevail,  wbelher  for  or 
against  a  corporation,  when  it  would  not  ad- 
vance justice,  but  would  accomplish  a  legal 
wrong.  Id. 

Annexation  cfeitia  and  toutns.  The  annexa- 
tion of  two  or  more  cities,  incorporated  towns 
or  villages  to  each  other,  all  of  which  are  in- 
debted,  the  indebtedness  of  some  bein^  in  ex- 
cess of  constitutional  limit,  is  not  prohibited  by 
the  restrictive  provisioos  of  a  statute  passed 
thereunder.   (111.)  266. 

Street  raitroadt;  potiee  poieer.  Where  the 
tracks  of  two  competing  railroads  run  neaily 
parallel  throngh  dutinct  sections  of  a  city,  an 
ordinance  wblch  limits  the  speed  of  trains  in 
one  section  only  is  void.    (III.)  368. 

Poor  laiDS.  A  person  receiving  aid  as  a  poor 
sick  person  from  a  city  or  county  incurs  no 
liability  to  repay  the  amount,  at  least  in  the  ab- 
sence of  some  application  or  request  by  him 
for  aid  more  thau  the  usual  solicitation  for 
charity.  (N.  Y.)  212.  A  presumption  that  a 
request  for  aid  was  >  made  will  not  be  entei^ 
tained;  such  request  must  be  proved.  Id. 


II.  ('ONTBAOTDAL  RBLATIONB. 


Contract  diitinguWied  from  aate.  An  afrree- 
ment  to  manufacture  engravings  and  litho- 
graphs tor  theatrical  purposes  Is  not  a  sale,  but 
a  contract  to  furnish  work  and  labor,  (Wis.) 
788.  Where  engravings  and  lithographs  are 
burned  while  in  the  possession  of  the  manu- 
facturer, after  tbey  are  ready  for  delivery,  the 
person  for  whom  they  were  made  must  suffer 
the  loss,  and  the  manufacturer  may  recover 
from  him  for  his  workand  labordone  thereon. 
Id.  One  who  has  ordered  goods  to  Ik  manu- 
factured for  him,  to  be  paid  for  as  tbey  are  de- 
livered, is  liable  to  the  manufacturer  for  dam- 
ages if  be  fails  to  accept  and  take  them  away 
according  to  contract.  Id.  Insurance  by  the 
manufacturer,  of  goods  which  be  holds  as  bailee, 
had  no  bearing  on  the  question  of  their  owner- 
ship, or  of  bis  light  to  collect  the  amount  due 
him.  Id. 

Con»ideration.  An  agreement  by  a  partner 
after  dissolution,  but  before  full  settlement,  to 
allow  his  copartner  compensation  for  services 
out  of  the  assets,  for  a  definite  number  of 
months'  past  service,  is  not  without  considera- 
tion, but  is  supported  by  a  strong  moral  obli- 
gation, sufflclent  to  render  the  agreement  oblige 
alory  as  a  contract.  (Ga.)  72.  An  agreement 
by  an  attorney  to  prosecute,  and  if  possible  1o 
collect,  certain  claims,  and  extinguish  the  debt 
due  for  past  services,  is  consideration  for  an 
agreement  that  tbe  latter  sbull  receive  a  fixed 
share  of  what  is  obtained  as  the  result  of  such 
prosecution.  (N.  Y.)  47d.  An  agreement  that 
the  attorney  shall  have  a  fixed  share  of  the  re- 
sults obtained  by  the  prosecutors  constitutes  an 
equitable  assignment  of  the  stipulated  share, 
altbougb  the  sole  right  to  compromise  and  to 
bring  suit  upon  the  claims  is  reserved  to  tbe 
ciediior.  Id.  A  subscription  towRrda  the  erec- 
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tion  of  a  church  building,  entirely  voluntary 
and  unsupported  by  any  consideration,  is  re- 
voked by  the  subscriber's  death.  (N.  T.)  807. 
A  release  from  a  contract  to  run  a  bus  from 
passenger  trains  to  a  hotel  is  valid  without  any 
new  and  independent  consideration  to  support 
it.    (Wis.)  551. 

Parol  evidence  of  contemporaneout  offreement. 
Parol  evidence  Is  admissible  to  establish  a  con- 
temporaneous oral  agreement  which  Induced 
the  execution  of  a  written  contract,  though  it 
may  vary,  change  or  reform  the  instrument. 
(Pa.)  88.  Direct,  positive  and  uncontradicted 
testimony  of  two  witnesses  is  sufficient,  when 
distinct  and  highly  probable  and  reasonable. 
Id.  Evidence  of  parol  agreement  as  to  a  war- 
ranty of  the  power  of  an  engine  made  prior  to 
tbe  order  for  tbe  outfit  which  contained  an  ex- 
press wananty  Is  incompetent  to  vary  the  writ- 
ten contract.  (Uich.)  413.  Testimony  must 
be  plain  and  convincing  to  overcome  the  pre- 
sumption that  a  written  contract  expresses  cor- 
rectly the  intention  of  tbe  parties  thereto. 
(Wis.)  200.  'Testimony  of  mortgagees,  who 
had  taken  the  mortgage  for  purchase  mon^  on 
a  sale  of  insured  property,  ia  insufficient,  espe- 
cially when  disputed  by  the  agent,  to  warrant 
n  reformation  of  the  contract  of  indorsement  so 
as  to  make  a  separate  independent  contract  of 
insurance.  Id.  Parol  evidence  to  prove  want 
of  consideration  cannot  be  admitted  to  show 
that  the  transaction  was  a  mere  offer  and  not 
an  actual  contract.   (III.)  164. 

Building  and  eonitrue^n.  RepresBntations 
as  to  the  quality  and  amount  of  earth  necessary 
for  constructing  a  levee,  made  to  induce  one 
to  contract  for  its  construction,  are  mere  ex- 
pressions of  opinion,  and  not  a  sufficient  ground 
for  an  action  for  damages.  (CaL)S19.  Aeon- 
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tract  for  coDstructise  a  levee  witbin  a  certain 
time  at  a  certain  price  per  cuMc  yard,  wbich 
fails  to  provide  for  any  different  rates  Id  case 
the  quantily  or  kind  is  oot  as  represented,  shows 
that  these  representations  were  not  material. 
Id.  A  contractor  coutlnuing  work,  after  dis- 
covering that  the  representalions  inducing  him 
to  contract  were  false,  waives  any  claim  for 
damages  because  of  sucb  representations.  Id. 
Failure  to  file  in  the  recorder's  office  a  coutract 
for  the  construction  of  a  building,  as  required 
by  the  Code  of  Civil  Procedure,  makes  the 
owner  liable  to  sub-contractors  and  materialmen 
without  regard  totheprovisionsof  the  contract 
or  tlic  amount  remaining  unpaid  thereon. 
(Cal.)  588.  The  Iieglslature  may  provide  that 
the  owner  of  a  building  shall  be  liable  to  ma- 
terialmen and  laborers,  although  he  has  paid 
the  contractor  the  contract  price.  Id. 

ComfMTeial paper.  A  promissory  note  signed 
"John  Roach,  Treasurer,"  over  which  is 
stamped  into  the  paper  a  seal  bearingtbename 
of  a  corporation,  denlaring  "  V\'e  promise  to 
pay,"  is  the  note  of  the  corporation,  and  not 
the  individual  obligation  of  the  treasurer. 
(Mass.)  71.  A  note  payable  to  the  "estate"  of 
a  certain  person,  deceased,  or  order,  is  not  in- 
valid for  want  of  a  sufficiently  de6nite  payee. 
(Mass.)  848.  A  promissory  note  is  not  deliv- 
ered flo  as  to  be  valid,  where  the  maker  signs 
bis  name  to  it  through  fear  of  violence,  and  it 
is  snatched  and  earned  away  against  his  will. 
(Ind.)  469.  Theverifled  plea  of  non  eti  factum 
is  unaffected  by  other  answers  contafning  ad- 
misdons.  Id.  Inserting  the  dgure  "8"  In  a 
blank  before  ibe  words  ' '  per  cent  interest "  in 
a  promissory  note  is  a  material  alteration.  Id. 
Under  an  answer  denying  the  execution  of  a 
note,  it  may  be  proved  that  the  note  was  altered 
after  it  had  been  signed,  as  well  as  that  it  had 
not  been  delivered.  Id.  An  indorser  cannot 
deny  the  validity  of  an  original  note,  as  against 
a  bona  fide  holder,  although  the  ind<Hwment 
was  merely  for  accommodation. .  (Mass.)  879. 
The  rule  that  ^  negotiable  instrument  made  pay- 
able to  a  fictitious  j)erson  or  order  is,  in  effect, 
payable  to  bearer,  does  not  apply  where  the 
maker  is  induced  by  the  fraud  of  another  to  so 
draw  it.  (Ohio)  625.  Where,  by  the  fraud  of 
8  Uilrd  person,  a  depositor  is  induced  to  draw 
bis  check  payable  to  a  non-existing  person  or 
order,  in  ignorance  of  the  fact  ana  intending 
no  fraud,  the  bank  is  not  anUiorized  to  pay  it 
on  the  indorsement  of  the  party  presenting  it, 
and  the  payment  thereon  by  the  bank  confers 
no  right  on  it  as'against  the  drawer.  Id.  The 
duty  of  a  banker  is,  in  all  cases,  to  pay  to  the 
person  named,  or  bis  order,  where  the  termsof 
the  check  are  such;  and  he  may  and  should 
withhold  payment  until  fully  satufled  as  to  the 
genuineness  of  the  indorsement.  Id.  A  Judg- 
ment in  favor  of  the  makers  of  a  note  upon  the 
merits,  in  an  action  by  an  indorsee,  is  a  bar  to 
a  subsequent  suit  brought  In  another  State  by 
the  payee  against  Ihe  makers.   (111.)  62. 

Onaranty.  An  agreement  "to  stand  good 
for,  or,  in  other  woids,  .  .  .  guarantee  to  pay 
for,"  tiniter  that  shall  be  furnished  to  a  third 
person  is  an  original  underiakin^.  and  no  notice 
to  bim  of  acceptance,  or  of  failure  to  pny,  is 
necessary.  (Ind.)  686.  An  order  to  let  a  person 
named  therein  "have  what  goods  she  wants," 
and  agreeing  to  "stand  good  forthe  money  and 
6  L.  R  A. 


settle  the  bills,"  is  a  continuing  guaranty. 
(Ind.>  680.  A  guaranty  of  a  safflcient  wattr 
supply  to  run  a  certain  number  of  liydrants  at 
the  same  time  and  throw  full  streams  over  the 
highest  buildings  is  in  the  nature  of  a  condi- 
tion precedent,  the  performance  of  which  is 
necessary  to  enable  him  to  recover  the  a^rreed 
price  for  the  use  of  the  water.  (Mass.)  842. 
.  Landlord  and  tenant.  There  is  no  Implied 
covenant  in  the  lease  for  a  year  of  a  furnished 
house  against  estemat  defects  originating  on 
premises  of  a  stranger,  without  fault  of  the  les- 
sor, sucb  as  noxious  odors  from  an  ad  jacent  liv- 
ery stable.  (N.  T.)  770.  A  lease  for  twenty 
years,  or  during  lessees'  natural  lives,  is  a  lease 
for  twenty  years  only,  and,  if  lessees  die  before 
the  expiration  of  that  time,  the  lease  expiies. 
(Gla.)  708.  After  the  twenty  years  tbe  leaseee 
are  merely  tenants  at  sufferance.  Id.  While 
a  verbal  lease  of  real  proper^  for  a  longer  term 
than  one  vear  is  void  by  the  Statute  of  Frauda, 
yet  if  the  lessee  enter  into  possession  of  the  prop 
erty  under  it,  and  the  lessor  accepts  the  rent, 
obligations  may  thereby  be  created  which  will 
be  legally  bindmg  upon  tbe  parties.  (Or.)  257. 
The  acts  of  tbe  parties  under  such  a  lease  may 
create  in  tbe  lessee  an  estate  from  year  to  year. 
Id.  To  terminate  an  estate  from  year  to  year 
by  notice,  notice  as  prescribed  by  the  Code 
must  be  given.  Id.  A  tenant  in  possession  of 
demised  premises,  without  any  written  lease  or 
agreement  therefor,  cannot  be  dispossessed  un- 
der tbe  Act,  unless  he  is  in  by  wrong.  Id.  Tbe 
provision  of  the  Forcible  Entry  and  Detainer 
Act  can  only  be  enforced  as  against  a  tenant 
who  is  wrongfully  in  possession  of  the  demised 
premises  or  who  is  violating  some  duty  owing 
to  his  landlord.  In  view  of  the  relations  existing 
between  Ihem.  Id. 

Kire  intvranee  contract.  Under  a  policy  of 
insurance  upon  certain  fixtures  which  consti- 
tuted a  part  of  the  real  estate,  and  which  in- 
cluded personal  property  on  the  farm  of  vuioos 
classes,  but  not  exceeding  a  certain  amount  on 
each  class,  and  a  provision  against  subsequent 
incumbrance,  the  execution  of  a  mortgage  on  the 
realty  would  not  prevent  recovery  for  loss  of 
the  personalty.  (Nt-b.)  524.  The  fact  that  as- 
sured had  given  chattel  mortgages  on  the  per- 
sonalty will  not  defeat  recovcir  for  Its  loss 
where  tbe  mortgages  were  paid  and  canceled 
before  the  loss.  la.  Where  two  sgenLs  of  the 
insurer  were  present  at  the  fire  which  caused 
the  loss,  and  soon  thereafter  the  adjuster  of  the 
insurer  appeared  and  adjusted  tbe  losf,  the 
company  was  sufHciently  notified  of  tbe  loss 
within  the  provision  of  the  policy  which  re- 
quired notice  of  loss  to  be  given  witbin  thirty 
days.  Id.  Where  by  mistake  tbe  poU(^  de- 
scribed the  land  as  tbe  N.  £.  i  of  tbe  section, 
and  tbe  proof  showed  it  to  he  the  N.  W.  \  of 
the  section,  the  variance  was  immaterial;  and 
it  was  not  necessary  to  reform  the  policy  before 
the  trial.  Id.  An  insurance  policy  may  be  re- 
formed by  correcting  a  mutual  mwtake  in  tbe 
description  of  the  premisex.  (III.)  885.  So 
a  policy  issued  by  mistake  to  a  man  who  had 
no  title  to  the  premises  insured,  which  were 
owned  by  bis  wife  and  her  children.  Id.  Re- 
fusal to  pay  a  jwlicy  solely  on  the  ground  that 
the  insured  hsK  no  title  ■  to  the  premises  is  a 
waiver  of  objections  as  to  proofs  of  loss.  Id. 
A  shipper  who  contracts  to  give  the  carrier  tbe 
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benefit  of  any  iosuraiice  that  mav  be  effected 
thereon  oaiinot  recover  upon  a  policy  insuring 
his  ^oods.   (N.  y.)  805. 

Life  intytranee  eontraet.  The  whole  pre- 
mium, and  not  merely  a  pro  rata  part  of  it,  is 
earned,  although  the  insurer  is  relieved  from 
liability  by  the  default  u£  the  assured  to  pay  an 
installmeDt  due.  (IJak.)  87.  An  axreemeot 
tliat  the  premlom  note  of  the  assurea^all  re- 
main biodlng  npon  him  altbouffb  the  insurer  is 
relieved  from  liability  by  default  in  payment  of 
a  sum  due  is  not  illegal  or  contrary  to  public 
policy.  Id.  An  assi^ed  person  is  not  entitled 
to  a  reduction,  or  the  return  of  iosuraoce  pre- 
miums, if  be  forfeits  his  insurance  by  failing  to 
pay  an  installment  due  on  the  note  after  the  risk 
has  attached  and  been  in  operation  for  one  year. 
Id,  The  next  of  kin  of  a  person  who  has  sold 
his  benefit  certificateB  by  a.void  contract  cannot 
compel  a  purchaser  to  account  to  tbem  for  the 
proceeds  where  the  society  recognized  the  sale, 
issued  new  certificates  to  the  assignee,  and  paid 
over  the  money  to  him  on  the  death  of  the  in- 
sured. (Ala.)  140.  A  stipulation  that  the 
company  shall  not  be  liable  while  any  promis- 
sory note  given  for  the  premium  retnains  past 
doe  and  unpaid  is  not  invalid.  (Mich.)  95. 
The  effect  of  such  condition  cannot  be  avoided 
by  an  oral  statement  of  the  agent  that  the  in- 
sured would  be  notified  when  and  where  to  pay. 
Id.  The  two  years'  limitation  in  a  life  insur- 
ance certificate  includes  the  defenses  of  fraud 
in  obtaining  the  insurance,  and  lack  of  insur- 
able interest  in  the  beneficiary.  (N.  Y.)  731. 
An  assignment  of  a  life  insurance  policy  to  a 
person  who  has  no  insurable  interest  is  void. 
(V a.)  186.  A  creditor  who  takes  an  nssignment 
of  a  life  insurance  policy  as  security  for  a  loan 
can  hold  the  proceeds  of  the  policy  only  to  the 
extent  of  the  itums  actually  advanced  by  him. 
Id.  A  coToner's  inquest,  sealed  up  and  filed 
with  the  clerk  of  the  circuit  court,  may  be 
usetl  as  evidence  to  show  the  cause  of  the  per- 
son's death,  in  an  action  to  recover  insurance 
on  his  life.   (III.)  65. 

Matter  and  terrint.  A  contract  between 
master  and  servant  for  the  rendition  of  personal 
services  is  dissolved  bv  the  death  of  the  master. 


Partnership.  Acts  and  declarations  of  par- 
lies are  not  competent  evidence  in  their  behalf, 
unless  part  of  a  transaction  which  bars  or  dis- 
proves the  claim  made  against  them.  (Or.) 
176,  In  an  action  to  charge  one  with  a  debt  as 
a  copartner  be  may  prove  that  when  the  debt 
was  contracted  the  partnership  had  been  ac- 
tually dissolved.  Id.  A  writing  signed  bv 
himself  and  P.  ata  time  it  boredate,  but  which 
P.  denied  ever  having  signed,  was  not  admissi- 
ble to  show  that  no  partnership  in  fact  existed 
or  that  any  partnership  bad  been  dissolved. 
Id.  It  was  further  held  that  the  facts  and  cir- 
cumstances of  the  case,  with  his  testimony  that, 
to  protect  himself,  be  prepopd  the  writing,  and 
bad  it  signed,  negatived  any  inference  that  it 
was  intended  as  part  of  a  transaction  to  dis- 
solve the  copartnership.  Id. 

Hhekhctder  of  foreign  corporation.  A  stock- 
holder in  a  corporation  organized  under  the 
laws  of  a  foreign  State  contracts  with  reference 
to  the  laws  of  that  State,  as  to  the  extent  of  his 
individual  liability  for  corporate  debts.  The 
remedy,  however,  is  governed  by  the  law  of  the 
forum.  (Minn.)  676.  Where  by  arrangemEot 
stock  is  isisued  as  fully  paid  up,  equity  will  set 
aside  the  arrangement  for  its  payment  and  hold 
the  shareholders  liable'in  favor  of  creditors,  but 
not  in  favor  of  creditors.having  full  knowledge 
of  the  arrangement.  Id. 

Transfer  ^  will.  Wherethewritinghas  the 
essential  element  of  a  disposition  of  property 
after  death,  lis  being  in  the  precatory  form  is 
immaterial.  (Pa.)  SW.  The  first  name  of  a 
testator  may  be  a  sufficient  signature  to  a  will. 
Id.  A  will  in  tester's  own  handwriting, 
which  has  no  signature  at  the  end,  and  in  which 
testator's  name  appears  only  at  the  berfoBing, 
although  indorsed  with  the  words  "My  will" 
on  the  outside  of  a  sealed  envelope,  is  not  suffi- 
ciently signed  under  the  Code.  (Va.)  77S. 
The  impairment  of  the  mind  of  a  testator  by  age 
and  disease  need  not  t)e  lunacy  or  absolute  im- 
becility in  order  to  invalidate  the  will.  (111.) 
167.  The  capacity  sufficient  to  comprehend  a 
few  details  and  make  a  simple  will  may  be  in- 
ijufflcient  to  dispose  of  a  large  estate.  Id.  A 
person  is  possessed  of  a  eound  mind  and 


(N.  T.)  723.   A  contract  by  an  employe  to  ac-  memory  if  he  iiaa  such  mind  and  memory  as 


cept  something  other  than  money  in  payment 
for  his  services  Is  valid  in  the  absence  of  any 
statutory  provisions  to  the  contrary.  (Ind.)576. 

Municipal  eorporatioju.  One  contracting 
for  a  certain  compensation  to  perform  work  for 
a  municipal  corporation  cannot  recover  dam- 
ages for  the  refusal  of  the  corporation  to  com- 
plete its  improvement.  (Ind.)  818.  But  if 
such  corporation  in  making  an  improvement 
wholly  within  its  power  enters  into  a  contract 
beyond  Its  authority,  but  not  prohibited  by 
statute  or  public  policy,  it  cannot,  after  work 
has  been  done  thereunder  which  inures  to  its 
benefit,  refuse  to  complete  tbe  contract  without 
making  compeosalion  to  the  one  conferring  the 
benefit,  at  least  for  the  value  of  the  labor  done. 
Id. 

Municipal  bondt.   Muoicfpal  bonds.  In  the 


enables  blm  to  understand  tbe  business  in 
which  he  is  then  engaged  and  the  effect  of  the 

disposition  made  by  bim  of  his  profterty;  oth- 
erwise not.  Id.  The  disposal  by  will  of  ben- 
efit certificates  insuring  testator's  life  is  not  in- 
valid because  of  his  previous  attempt  to  trans- 
fer them  to  the  legatee  by  a  sale  which  is  void 
as  against  public  policy.  (Ala.)  140.  If  tbe 
omission  to  enter  a  testamentary  direction 
"upon  the  record  of  the  supreme  master  of  ex 
chequer,"  as  required  by  the  certificates,  is  ma- 
terial, no  one  but  the  society  can  object  thereto. 
Jd. 

Tranifer  by  deed.  Fractions  of  a  da^  will 
not  be  recognized  to  defeat  the  manifest  inten- 
tion of  the  parties  to  a  contract,  (Colo.)  541. 
I>eeds  todifferent  purchasers  of  land,  separately 
sold  on  tbe  same  day  by  a  probate  judge  us 


absence  of  any  provision  as  to  tbe  place  of  pay- 1  trustee,  take  effect  at  the  same  time,  ana  are 
ment,  are  myableat  tbe  treasury  of  the  muuic- '  construed  together  in  determining  a  conflict  of 
ipality.  (Pa.)  636.  Interest  does  not  run  after  i  title  between  the  purchasers.  Id.  A  deed 
maturity  on  municipal  Iwnds  which  specify  no  |  naming  a  creek  an  a  boundary  conveys  only  to 


place  of  payment,  if  fundF  for  payment  are  then 
provided  at  tbe  municipal  treasury.  Id. 
6  L.  R.  A. 


tbe  bank  of  the  creek,  where  at  the  same  sale 
I  the  bed  of  tbe  creek  is  se{nrately  sold  and  con- 
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▼eyed  the  same  day  to  another  purcbaBer.  -  M. 
At  commoD  law  a  covenant  of  seisiQ  is  ootim- 
plied  in  a  deed  of  real  property  by  the  use  of 
the  operative  words  *'graat,  bargain,  sell,  con- 
vey and  warrant."  (Minn.)  360.  The  efEect  of 
an  infonual  instrument  transferring  an  interest 
in  real  estate  depends  upon  tbe  intention  of  the 
parties  as  collected  from  the  whole  instrument, 
(Pa.)  068.  Tbe  assignment  under  fieal  of  ail  a 
grantee's  "right,  title,  claim,  interest  and  prop- 
erty whatever  in  and  to  "  a  deed,  on  tbe  back 
of  which  it  is  written,  and  which  gave  the 
grantee  an  estate  in  fee  simple,  is  eufflcient  to 
transfer  the  fee  without  the  use  of  the  word 
"heirs"  or  its  equivalent.  Id, 

lUegaleontraett  are  void.  A  contract  for  the 
sale  of  an  interest  in  stock  not  yet  Issued  or 
paid  for  is  illegal  and  void.  (Ala.)  218.  A 
contract  wholly  void  is  void  as  to  everybody 
whose  rights  would  be  affected  by  it  if  'valid. 
(Cal.)  588.  A  sale  for  a  valuable  consideration 
of  certiScates  of  a  mutual  benefit  society  insur- 
ing a  member  s  life,  made  by  such  mem  ber  dur- 
ing his  life,  is  void.  (Ala.)  140.  Courts  will 
take  notice  of  their  own  motion  of  illegality  of 
contracts  coming  before  them  for  adjudication, 
and  will  leave  the  parties  where  they  have 
placed  themselves.   (Mich.)  457. 

Contracts  void  at  against  publie  policy.  A 
contract  by  railroad  companies  to  refrain  from 
any  effort  to  obtain  a  jprant  of  public  lands 
from  the  Legislature,  and  to  aid  another  com- 
pany to  procure  it  by  all  reasonaUe  and  proper 
asBifttaoce  in  consideration  of  a  share  of  the 
grant  obtained  bythe  latter,  is  void  as  against 
public  policy.  (Wis.)  601.  The  organization 
of  a  corporation  to  control  tbe  manufacture 
and  trade  in  matcheH  In  the  United  States  and 
Canada,  and  to  buv  off  others  who  might  pro- 
pose to  engage  in  the  business,  is  an  unlawful 
enterpriw,  being  an  attemp'i:  to  create  a  monop- 


aid  In  tbe  formation  and  organization  of  an  fl- 

legal  corporation  designed  to  secure  a  monop- 
oly of  a  certain  business  is  void  on  groanda  of 
public  policy.  Id.  An  agreement  between  own- 
ers of  rival  steamboats  to  divide  profits,  and 
that  in  case  either  [>arty  ^^oes  out  of  business  be 
shall  not  engage  in  it  again  for  one  year,  is  void 
as  an  attempt  to  prevent  competition  in  buai- 
uess.  (Ky.)  390.  If  the  object  of  a  contract  is 
to  prevent  or  impede  free  and  fair  competition 
in  trade,  it  is  void  as  being  a^inst  public  pol- 
icy. Id.  An  agreement  which  by  its  tenus 
gives  the  exclusive  right  of  way  to  a  railway, 
so  far  as  it  attempts  to  exclude  other  railway 
corporatious  from  acquiring  a  right  of  way 
over  the  same  tract,  is  against  public  policy  and 
void.  (Minn.)  111.  An  agreement  to  satisfy  a 
contract  by  adjustment  of  differences  is  not 
necessary  to  make  an  agreement  void  as  an  op- 
tion contract.  (111.)  1&4.  A  contract  for  the 
sale  of  stock  "if  taken  on  or  before"  a  certain 
future  day,  is  void  as  an  option  contract.  Id. 
A  defendant  is  not  entitled  to  insist,  in  an  ac- 
tion upon  a  special  contract  for  personal  serv- 
ices, that  tbe  contract  was  void  as  against 
public  policy,  if  Uiere  is  some  evidence  of  a 
lawful  contract.  (Mass.)  808.  A  contract  to 
pay  a  lawyer  to  advocate  before  the  street  com- 
missioners the  laying  out  of  a  street  through 
land  of  the  promisor,  and  to  get  as  much  as  he 
can  as  damages  therefor,  is  not  against  public 
policy.  Id.  A  contract  by  a  board  of  auper- 
visors  with  tbe  county  treasurer  to  allow  him 
a  percentage  upon  the  amount  collected  upon 
the  delinquent  personal-property  lax-list  aa 
compensation  therefor,  is  against  public  policy 
and  void.   (Iowa)  615. 

Damages  for  breach.  Before  any  liability  to 
pay  liquidated  damages  can  attach  to  the  party 
in  default  his  breach  of  agreement  must  have 
resulted  in  something  more  than  mere  nominal 


oly.   (Ind.)  45^   An  agreement  intended  to  I  damages  to  the  other  party.   (Wis.)  661. 


III.  COUMKRCUL  RelATIONB. 


Interstate  transportation.  Natural  gas, when 
brought  to  tbe  surface  and  placed  in  pipes  for 
transportation,  Is  an  article  of  commerce,  and 
aState  Legislature  cannot  prohibltconducting it 
in  pipes  from  points  within  to  points  without 
the  State.    (Ind.)  579. 

Corporations.  Carryinf^oo  business  in  a  cor- 
porate name,  where  there  is  no  law  authorizing 
the  members  to  become  incorporated,  will  not 
aid  legal  existence.  (Mich.)  102.  Tbe  amend- 
ment of  an  Act  entitled  "An  Act  for  tbe  Incor- 
poration of  Manufacturing  Companies,"  which 
makes  it  include  mercantile  companies,  is  in 
violation  of  the  Constitution.  Id.  One  deal- 
ing with  persons  claiming  to  be  a  corporation 
is  not  estopped  from  denying  such  corporate 
existence,  if  be  never  knew  of  their  claim  to  be 
a  corporation  and  always  thought  he  was  deal- 
ing with  a  partnership;  and  that  he  was  so  in- 
formed by  a  member  of  it  Is  admissible.  Id. 
The  fact  that  persons  took  counsel  and  acted 
in  good  faith  in  organizing  themselves  into  a 
corporation  does  not  relieve  them  from  indi- 
vidual liability  for  obligations  incurred  by  the 
concern  if  the  law  proves  invalid.  Id. 

Carriers  of  goods.  It  is  not  unlawful  to  stip- 
ulate io  a  bul  of  lading  that  no  notice  of  dis- 
6L.R.  A. 


charge  need  be  given  Io  the  consignee.  (U.  S. 
C.  C.N.Y.)172.  Where  a  consignee  attpulates 
that  goods  may  be  discharged  without  notice 
to  him  and  at  his  risk,  no  negligence  will  ren- 
der the  ship  Hablefor  injuries  to  the  goods  after 
their  discharge  at  a  place  and  time  and  in  a 
manner  unobjectionable.  Id.  A  condition  io  a 
bill  of  lading  by  which  the  consignee  agrees  to 
be  ready  to  receive  his  goods  when  the  ship 
was  ready  to  unload,  exempts  the  ship  from 
the  duty  of  giving  faim  any  notice,  but  not 
from  tbe  duty  of  exercising  reasonable  care  to 
discharge  them  at  a  suitable  time  and  place. 
Id.  Where  the  article  is  uniform  in  bulk,  and 
the  act  of  separation  throws  no  additional  bur- 
den on  the  buyer,  a  tender  of  too  much,  from 
which  to  take  the  proper  quantity,  is  a  good 
delivery,  especially  wnere  small  orders  were 
commonly  shipped  in  bulk.  (Pa.)  48.  The 
contract  of  sale  embracing  thirty  carloads  of 
corn,  a  defect  of  quality  in  some  of  the  corn 
accepted  and  paid  forwill  not  justify  rejecting 
ten  other  carloads,  neither  party  electing  to  re- 
scind the  contract  in  whole  or  in  part.  (Oa.) 
374.  On  thesupplybyamanufacturerordcat- 
er  of  a  specific  article  of  a  known  and  recog- 
nized kind  and  description,  there  Is  no  Impllra 
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warraoty  that  it  will  answer  tbe  purpose  for 
which  it  is  intended.  Tbe  only  implied  war- 
ranty is  that  it  will  conroTm  to  the  ascription, 
and  be  of  good  workmanship  and  materials. 
(Minn.)  892.  Id  the  sale  of  goods  by  words  of 
description,  which  comprebeod  quality  as  well 
as  variety,  the  descriptive  words  may  be  trusted 
by  tbe  purchaser  as  a  warranty  oi  both,  and 
though  inspection  will  exclude  from  patent,  it 
will  have  do  influence  on  latent,  defects.  (Ga. ) 
874.  Defects  not  discovered  by  tbe  inspection 
are  inoperly  classed  as  latent.  Hence  com, 
musty  and  "blue-eyed,"  packed  in  a  bulk  be- 
neath sound  com  is  a  latent  defect,  acceptaact! 
being  made  without  breaking  bulk.  Id.  A 
custom  of  trade  contrary  to  tbe  iceneral  law  of 
the  btate  is  not  binding,  except  upon  those  who 
have  adopted  it  for  tbeir  own  dealings.  Id. 
A  valid  contract  Itmitlng  tbe  liability  of  a  car- 
rier may  be  made  where  it  is  just  and  reason- 
able and  a  reduced  rate  of  freight  is  made  the 
consideration  for  it.    (Va.)  849. 

Carriers  of  paaaengert.  A  regulation  that  a 
passenger  who  fails  to  purchase  a  ticket  must 
pay  ten  cents  more  than  the  regular  fare,  for 
which  extra  charge  a  check  will  be  given  by 
tbe  conductor,  which  will  be  cash^  at  any 
ticket  office,  is  not  unreasonable.  (Pa.)  529. 
This  extra  demand  is  not  a  part  of  the  fare  or 
"charge  for  transportation"  within  the  statute 
fixing  tbe  maximum  rate  of  fare.    Id.   A  pas- 
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senger  on  a  street  car  need  not  tender  tbe  exact 
fare,  trat  must  tender  a  reasonable  sum,  and  the 
carrier  must  funusfa  change  to  a  reasonable 
amount.  (Cal.)  889.  Five  dollars  is  not  an 
unreasonable  amount  for  a  passenger  to  tender 
to  tbe  street-car  conductor  in  payment  of  his 
fare.  Id. 

Garrier  of  telegraph  metaaget.  A  prompt  de- 
livery Is  of  tbe  essence  of  a  contract  to  trans- 
mit  a  telegram,  and  a  failure  in  that  respect  Is 
such  a  breach  as  will  authorize  the  recovery 
back  of  the  consideration  paid.  (Tex.)  844. 
Ignorance  of  (be  relations  that  exist  between 
lue  sender  and  receiver  of  a  message  will  not 
excuse  a  telegraph  company  for  its  neglect,  if 
the  sender  intended  to  serve  the  receiver  and 
tbe  latter  accepted  the  act.  Id.  Tbe  queslion 
as  to  wbo  may  maintain  a  suit  for  damages  for 
delay  in  deliverinv  a  telegram  does  not  depend 
upon  the  payment'of  tbe  fee,  but  upon  tbe  ques- 
tion who  was  in  fact  to  be  served,  and  who  is 
damaged.  Id.  Evidence  that  a  person  felt 
and  exhibited  mental  anguish  is  admissible  in 
an  action  where  damages  are  allowable  for  such 
negligence.  Id.  Failure  to  disclose  the  rela- 
tioDsbip  of  the  parties  to  a  telegraph  company 
when  sending  a  message  stating  tiiat  a  person 
named  is  dying,  and  saying  "come  quick."  will 
not  prevent  a  recovery  for  delay  in  delivering 
the  message.  Id. 


rV.  FiDDCIART  RkI^TIONB. 


TVtMt  atatea  created  bv  wilt.  A  bequest  or ' 
devise  to  educate  the  public  in  any  branch  of 
science  by  the  dissemination  of  tbe  works  of 
a  given  author  is  a  good,  charitable  use,  pro- 
vided such  works  contain  nothing  hostile  to 
morals,  religion  or  law.  (N.  J.)  511.  A  fund 
given  by  will  to  trustees  "to  establish  a  female 
academy,"  etc.,  may  be  used  for  tbe  support  of 
a  public  school  in  mnnection  witb  tbe  town, 
when  it  has  become  impracticable  to  maintain 
a  female  academy  witb  it.  (N.  H.)  786.  Land 
devised  as  tbe  site  of  a  city  hospital  may  be  sold 
by  nider  of  court  and  tbe  proceeds  invested  to 
provide  for  the  current  expenses  of  the  hospi- 
tal, by  tbe  application  of  tbe  doctrine  of  ey  prea, 
where  tbe  particular  site  is  not  suitable  for  a 
hospital,  and  tbe  hospital  has  in  thetnean  time 
received  by  gift  from  other  parlies  all  the  real  es- 
tate needed.  (Mass.)  147.  Parol  evidence  of 
circumstances  surrounding  the  testator  is  sufli- 
cieot  to  show  his  meaning  and  intention,  where 
there  is  a  slight  discrepancy  in  tbe  description 
of  the  donee  of  a  charitable  gift.  (Va.)  321. 
The  incorporation  of  church  aeencfes  is  not 
within  the  prohibition  of  the'  Constitution 
against  the  incorporation  of  a  church  or  a  reli- 
gious denomination.    Charities  for  religious 

Surposes  are  not  against  tbe  policy  of  the  law. 
d.  The  Statute  of  48  Elizabeth,  whether  it 
was  ever  in  force  in  Virsioia  or  not,  is  of  no 
effect  in  determining  tbe  validity  of  a  gift  for 
charitable  uses.  Id.  A  simple  bequest  of 
money  to  be  paid  to  a  foreign  corporation  is 
valid  even  if  tbe  law  of  the  State  where  tbe 
will  is  made  forbids  the  execution  of  such  a 
trust  as  that  for  which  the  corporation  is  cre- 
ated. Id.  To  make  an  annuity  giveo  by  will 
a  rent  charge  upon  trust  lands  from  tbe  rents 
6L.RA. 


of  which  it  is  to  be  paid,  there  must  be  words 
creating  it  and  power  given  to  distrain  if  the 
annuity  be  not  paid.  (111.)  745.  Under  a  will 
creating  a  trust  for  the  testator's  widow  and 
children,  in  tbe  remainder  of  the  rents  and 
profits  of  certain  real  estate  during  their  lives, 
the  fee  to  be  conveyed  to  his  grandchildren,  a 
son  acquires  no  interest  in  tbe  real  estate.  Id. 
Tbe  devise  of  an  annuity  or  yearly  portion  out 
of  net  rents  and  profits  of  a  trust  estate  carries 
no  interest  in  the  realty  where  the  donee  can 
afisert  no  right  during  ojs  lifetime  but  that  of 
tenant  of  the  trustee.  Id.  No  such  devise  of 
rents  and  profits  will  constitute  a  devise  of  the 
land  where  a  yearly  sum  contingent  upon  the 
exigences  of  toe  trust  is  given.  Id. 

Astignmeni  for  benefit  of  ereditort.  An  as- 
signment of  personal  property,  valid  by  the 
laws  of  the  State  or  country 'where  made,  is 
valid  everywhere.  But  the  rule  is  subject  to 
exceptions;  and  a  transfer  made  in  another 
State  will  not  be  upheld  here  as  to  property 
situated  therein  if  in  cootravention  of  tbe 
policy  and  laws  of  tbe  State.  (Minn.)  108.  In 
proceedings  in  insolvency,  debts  due  an  insolv- 
ent who  has  bis  domicil  in  this  State  will  be 
deemed  to  have  a  «iw«  therein.  Id.  Foreign 
creditors  who  acknowledge  the  receipt  of  a 
"dividend  in  matter  of  composition"  in  case  of 
a  certain  insolvent,  become  bound  thereby  in 
the  same  manner  asif  they  were  residents  ofthc 
State.  (Mass.)  348.  A  claim  is  proved  within 
the  meaning  of  tbe  Statutes  relating  to  the 
discbarge  of  claims  proved  in  insolvency  pro- 
ceedings, when  the  creditor,  with  full  notice  of 
all  that  has  been  done,  has  accepted  adividend 
declared  thereon.  Id.  An  aasignment,  by  the 
'  surviving  partners  of  an  insolvent  firm  which 
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bas  beeo  dissolved  by  tbe  death  of  one  of  its 
members,  for  thebeseflt  of  tbe  social  creditors, 
le  valid ,  in  (be  abeeuce  of  any  statute  to  tbe  con- 
trary, altbough  it  provides  tbat  some  creditors 
shall  be  paid  before  others.  (Vo.)  Un- 
sworn admissions  or  declaratioaa  made  by  an 
insolvent  after  a  controversy  has  arisen  in  in- 
solvency proceedings  upon  nis  estate  are  not 
admissible  for  tbe  purpose  of  determining  tbe 
question  of  his  residence.    N.  H.  716. 

Trustee  cannot  deal  in  trust  property/.  Tbe 
attorney  of  an  sssigDee  for  tbe  benefit  of  cred- 
itors bas  no  right  to  borrow  the  trust  funds, 
paying  interest,  and  use  them  to  buy  claims 
against  tbe  debtor  l>etow  their  face  value,  and 
then  have  them  allowed  by  tbe  assignee,  nor 
can  be  use  bis  own  Cunda  for  that  purpose. 
(Ind.)  809.  If  be  buys  claims  of  creditors  who 
have  replevied  goods  sold  to  the  debtor,  he  is  ac- 
countable to  the  estate  of  tbe  insolvent  for  tbe 
actual  value  of  tbe  goods,  and  not  for  tbe 
amount  of  tbe  judgments  in  replevin.  Id.  It 
is  tbe  duty  of  an  assignee  who  lias  collected  a 
large  part  of  the  assets  to  have  a  dividend  de- 
clared as  soon  as  be  can  ascertain  tbe  probable 
amount  of  tbe  claims;  be  is  liable  for  Interest 


from  the  time  when  be  could  have  secured  an 
order  declaring  a  dividend.  Id.  Where  a 
member  of  a  mercantile  firm  purchases  the  Id- 
terest  of  the  other  member,  ana  assumes  all  tbe 
partnership  debts,  the  firm  and  both  members 
being  at  the  time  insolvent,  and  shortly  tfaere- 
af  ter  tbe  purchasing  partner  conveys  tbe  whole 
of  tbe  assets  to  a  trustee  to  devote  tbe  whole  to 
payment  of  his  individual  debts,  tbe  sale  is  io- 
eflectual  to  convert  tbe  social  assets  into  indi- 
vidual property:  and  as  to  the  trm  creditws  the 
is  f^ftudalent  and  void.   (W.  Va.) 


trust 
740. 

Jnmltent  national  bankt.  Tbe  prohibition 
under  U.  S.  Rev  Stat,  6243,  against  trans- 
fers by  a  national  banking  association  after  an 
act  of  insolvency,  or  in  coatcmplation  thereof, 
does  not  include  a  pledge  of  its  seeuritiea  to  a 
reasonable  amount  (IHS.  C  C.  N.  Y.)23«. 
Where  securities  are  delivered  to  s  bank  ape- 
cificalty  to  protect  tbe  banker,  the  bank  has  no 
lien  upon  them  for  any  other  purpose.  Jd. 
Tbe  amount  of  an  overdraft  upon  a  bank  ac- 
ciiunt  is  the  amount  drawn  less  the  amount  to 
which  the  drawer  is  entitled,  iif. 


V.  DouESTic  Relations. 


Marriage  and  divorce.  Marriage  is  not 
shown  bva  man's  acknowledgment  of  a  woman 
as  his  wife  in  tbe  presence  of  others,  and  by  their 
living  together  as  man  and  wife  for  one  week 
prior  to  bis  death.  (Pa.)  717.  A  relation  illicit 
at  its  commencement,  and  known  to  be  so  by 
the  parties,  raises  uo  presumption  of  marriage. 
Id.  Adultery  of  plaintiff  is  a  good  defense  to 
an  action  for  divorce  on  tbe  ground  of  cruet  and 
inhuman  treatment.  (Wis.)  68.  A  wife  who 
continues  to  live  with  her  husband  after  the 
last  act  of  personal  violence  condones  tbe  of- 
fense. <ri.}548.  Exoes^ve  indulgence  in  ibe 
morphine  habit  is  not  a  ground  for  divorce  un ' 
der  tbe  provision  of  the  Statute  which  permits  a 
divorce  on  tbe  ground  of  habitual  drunkenness. 
Id.  Tbe  husband's  violent  resistance  tohtswife's 
efforts  to  prevent  him  from  using  morphinedoes 
not  constitute  extreme  cruelty  within  tbe  Stat- 
ute making  such  cruelty  a  ground  for  divorce, 
especially  when  the  action  is  brought  on  tbe 
ground  of  habitual  drunkenness.  Jd.  In  a 
suit  for  divorce  from  bed  and  board,  a  pica  of 
former  adjudication  based  on  dismissal  of  a 
former  suit  for  absolute  divorce  will  not  oust 
the  jurisdiction  to  allow  temporary  alimony 
where  tbe  present  bill  is  based  upon  an  alleged 
subsequent  marria^.  (Mich.)  S89.  The  act 
of  H  woman  in  leaving  her  husband  for  cause 
is  not  desertion  witbm  the  law  authorizing  a 
divorce  for  desertion.  (Iowa)  187.  A  woman 
in  a  suit  for  divorce  may  be  allowed  a  res- 
sonable  sum  (in  this  case  $200)  for  an  at- 
torney's fee  in  prosecuting  an  appeal  as  appellee. 
Id.  A  sentence  to  imprisonment  in  the  stale 
prison  of  a  foreign  State  is  not  a  ground  of 
divorce  within  tbe  Statute  providmg  tbat  a 
divorce  may  be  decreed  when  either  party  bas 
been  sentenced  to  confinement  In  "the  state 
prison."   (Mass.)  632. 

HvAand  and  wifi;  contract*  between.  Con- 
tracts between  husband  and  wife  are  not  made 
valid  at  law  by  the  Statutes  of  New  York.  If 
6L.R.  A. 


any  exception  exists  it  is  under  the  Act  of  1837. 
(N".  Y.)  559.  Where  a  wife  livina:  separate 
from  her  husband  agreed  to  repay  him  out  of 
money  given  her  by  tbe  will  of  his  deceased 
father  adrances  made  by  him  towards  tbe  sup- 
port of  her  and  her  children,  if  she  expends  tbe 
whole  sum  for  such  support,  the  bu»band  has 
no  equity  for  the  enforcement  of  tbe  contract. 
Id.  A  valid  tripartite  agreement  for  separa- 
tion of  husband  and  wife  is  not  affected  by  a 
subsequent  act  of  adultery  nor  tn*  a  decree  of 
absolute  divorce  therefor.    (N.  ¥.)  487.  A 

Erovision  in  an  agreement  for  a  separation  of 
usband  and  wife,  that  the  husband  shall  pay 
to  a  third  party,  who  signs  tbe  agreement  as 
surety,  a  certain  sum  yearly  towards  her  sup- 
port, constitutes  such  third  party  a  trustee  of 
an  express  trust,  and  requires  an  action  to  en- 
force or  execute  tbe  trust  to  be  brought  in  bis 
luime.  (N.  Y.)  182.  A  valid  agreement  for 
an  immediate  separation,  and  for  a  separate  al- 
lowance for  her  support,  may  be  madetfatongfa 
the  medium  of  a  trustee,  id.  The  provision 
for  an  annual  payment  of  money  for  tbe  main- 
tcnance  of  the  wife  is  not  affected  by  a  sub- 
sequent decree  of  divorce  in  her  favor,  which 
makes  no  provision  for  alimony.  Id.  Where 
she  and  her  trustee  have  covenanted  to  accept 
in  full  for  her  support  and  maintenance  during 
her  life  tbe  provision  made  tor  her  tberein,  no 
furtberprovision  can  be  made  on  divorce.  The 
contract  is  still  in  force.    (N.  Y.)  488. 

Rightt  and  liabiUtiet  of  married  icomen.  A 
married  woman  can  maintain  an  action  for  the 
enticement  of  her  husband  away  from  her,  and 
her  consequent  deprivation  of  hts  comfort,  aid, 
protection  and  eocieiy.  (N.  Y.)  553.  The  re- 
peal by  tbe  provisions  of  tbe  Acta  giving  tbe 
wife  the  rigbt  to  maintain  an  action  for  injury 
to  her  person  or  character,  merely  removed 
sections  no  longer  regarded  as  operative.  Id. 
Payment  by  a  wife  of  her  husband's  debt,  in- 
duced by  threats  of  his  arrest,  and  her  fear  of 
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the  effect  thereof  on  his  shattered  and  feeble 
health,  is  made  under  undue  inflaence  and  she 
may  recover  It  back.  (N.  Y.)  491.  An  equi- 
table-ejectment action  by  the  wife  in  the  name 
of  her  next  friend  may  be  maintained  in  Penn- 
sylvania against  her  husband,  from  whom  she 
ia  at  the  time  separated.  (Pa.)  506.  Whether 
the  characler  of  the  occupation  b;  a  husband 
of  his  wife's  real  property  was  consistent  with 
an  agreement  to  make  it  their  home  is  a  ques- 
tion for  the  jury.  Id.  A  married  woman  who 
indorses  blank  promissory  Doles  at  her  bus- 
band's  request  for  him  to  fill  up  and  use  is  lia- 
ble to  tbe  bank  as  indorser  under  statutes  which 
^ve  her  the  unrestricted  right  to  contract  ex- 
cept with  her  husband.  (Mass.)  S79.  It  is  not 
a  Toid  gift  to  him  as  against  bona  fide  holders. 
Jd.  A  wife  can  maintain  an  acdon  against  an- 
other woman  for  alienating  ber  nusband's 
affections  and  the  husband  is  not  a  necessary 
party  to  such  actioD.  The  fact  that  a  man  and 
his  wife  continue  to  live  together  does  not  pre- 
vent her  from  maintaining  the  action.  (Conn.) 
829.  A  married  woman  is  "  a  person"  subject 
to  compulsory  insolvency  proceedings  in  case 
of  failure  to  dissolve  an  attachment  before  re- 
turn day,  although  the  Public  Statutes  re-enact- 
ing the  Insolvent  Law  do  not  mention  a  mar- 
rira  woman  eo  vomine.  (Mass.)  879.  To  sustain 
a  petition  in  insolvency  for  failure  to  dissolve 
an  attachment,  the  declaration  need  not  be  in- 
serted in  tbe  writ  or  filed  before  the  return  day. 
Id. 

Parent  and  child.  A  statement  of  counsel  in 
the  course  of  argument  does  not  amount  to  an 
admtesion  in  tbe  cause,  and  letters  from  the 
mother  of  an  iltegitimate  child  to  ita  nurse  are 
incompetent  for  we  purpose  of  proving  pater- 
nity. (Cal.)594.  Photograpba  of  the  putative 
father,  and  of  tbe  child,  are  admissible  to  show 
resemblance  between  the  two.  Id.  The  stat- 
utes in  reference  to  adoption  are  to  be  strictly 
construed,  but  the  Code  is  to  be  liberally  con- 
stnied.  Id.  Secret  and  clandestine  mainte- 
nance of,  or  contributions  to  the  support  of, 
an  illegitimate  child  will  not  constitute  adop- 
tion. Id.  In  theebeencxof  a  writtenacknowl- 
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edgment  an  iUe^itimate  child  can  be  adopted 
bv,  and  given  a  right  of  iuheritaoce  in  the  estate 
of,  tbe  father,  only  by  the  father's  publicly  ac- 
knowledging it  as  his  own.  Id.  The  father 
of  a  natural  child  cannot  appoint  a  testament- 
ary guardian  for  it  in  the  absence  of  express 
statutory  authority.  But  no  appeal  will  lie 
from  an  order  appointing  its  mother  guardian. 
(Md.)  705. 

Right  to  eaatody  of  child.  A  divorced  wife 
who  voluntarily  aasnmed  the  custody  of  a  child 
bom  after  divorce  without  any  request  from 
the  father,  or  any  refusal  on  bis  part  to  sup- 
port it,  or  anything  tending  to  show  his  pur- 
pose to  abandon  if,  cannot  recover  from  him 
compensation  for  its  support.  (Ind.)  6S2.  The 
right  to  the  custody  and  service  of  a  child,  and 
the  obligation  to  support  and  educate  it,  ore 
reciprocal  rights  and  obligations,  unless  oiber- 
wise  fixed  by  judicial  decree,  and  an  adjudica- 
tion on  divorce  settling  the  rights  of  the  parties 
and  giving  alimony  to  the  wife,  does  not  affect 
their  rights,  so  far  as  concerns  tbe  custody  of 
the  child  then  unborn.  Id.  A  promise  by  a 
mother  to  her  daughter,  that  if  she  will  live  in 
the  family  and  render  service  to  her  stepfather 
she  shall  receive  compensation  therefor,  al- 
though made  in  his  presence,  fs  not  binding  on 
him,  unless  he  knew  it  was  rendered  in  re- 
liance upon  the  promise,  and  tbe  stepdaughter 
cannot  recover  for  such  services,  where  noth- 
ing in  the  facts  and  circumstances  of  tbe  case 
overcomes  the  presumption  of  law  that  there 
was  no  implied  promise  to  pay.  fMich.)  703. 
The  principle  of  re$  judicata  applies  to  a  de- 
cision as  to  tbe  custody  of  a  child  on  a  writ  of 
habeas  corpus.  (Mo.)  672.  The  presumption 
is  that  it  is  for  the  best  interest  of  a  child  to  be 
left  with  its  father  rather  than  to  be  given  to 
grandpareots.  Id.  A  parol  agreement  by  a 
father  to  give  his  infant  child  to  its  grandpar- 
ents will  not  of  itself  be  sufficient  to  deprive 
him  of  his  right  to  Its  custody.  M.  Wages 
of  a  minor  not  entitled  to  anything  From  nis 
father's  estate  even  with  his  consent  cannot  be 
applied  to  the  payment  of  a  debt  due  from  bis 
deceased  father's  estate.   (Mass.)  146. 


VI.  Propkrtt  Rights  aud  Rbscbdibb. 


Real  propertff.  Proof  of  the  payment  of 
taxes  upon  land  upon  an  issue  as  to  a  claim  of 
ownership  by  adverse  possession,  tends  to  es- 
tablish such  claim,  (Conn.)  80.  Inauchcaae, 
tbe  assessor  wJio  made  the  assessment  from  an 
actual  view  of  the  land  may  testify  as  to 
whether  or  not  the  strip  was  actually  assessed 
to  claimant.  Id.  An  Instruction  as  to  the 
effect  of  tbe  interruption  of  possession  by  a 
stranger,  even  if  erroneous,  is  immaterial 
where  there  was  no  evidence  of  any  interrup- 
tion by  a  stranger  or  anybody  else.  Id.  Open 
and  notorious  possession  under  a  deed  from  a 
stranger  to  the  title  is  aufQcient  to  put  an  in- 
tending purchaser  from  one  holding  tbe  record 
title  on  inquiry.  (Cal.)  883.  A  release  of 
a  grantee  from  a  covenant  in  the  deed  assum- 
ing an  outstanding  mortgage  cannot  prejudice 
mortgagee's  right  to  hold  the  ^ntee  as  his 
debtor,  at  least  where  the  creditor  knows  of 
grantee's  promise  and  has  assented  to  it.  (N. 
Y.)  610.  Where  a  cardinal  knew  of  a  deed 
6  L.  R.  A. 


made  to  him  by  a  parish  priest,  which  con- 
tained an  express  assumption  of  a  mortgaf^.and 
the  property  was  insured  by  the  parish  priest  in 
the  card  inarsname,and  the  rents  collected  by  tbe 
priest  and  paid  over  to  the  chancery  office  of 
tbe  cardinal,  it  was  sufficient  evidence  to  sus- 
tain a  finding  that  the  deed  was  delivered  and 
accepted.  |K.  Y.)  610.  Where  upon  parol 
partition  tenants  in  common  agree  that  one 
shall  enter  and  take  away  one  half  of  the  ap- 
ples in  an  orchard  of  the  otbe/,  a  subsequent 
purchaser  of  the  orchard  without  notice  of 
such  right,  at  least  in  the  absence  of  any  record 
of  the  agreement,  takes  the  orchard  freed 
tberefrom.  (N.  Y.)  667.  A  purchaser  for  a 
valuable  consideration  of  a  portion  of  land  sub- 
ject to  a  vendor's  lien,  who  after  the  vendor's 
death  purchases  other  lands  subject  thereto, 
must  have  tbe  land  for  which  he  paid  value 
first  sold  under  the  vendor's  lien,  and  the  pro- 
ceeds applied  in  satisfaction  thereof,  at  least  to 
tbe  extent  of  tbe  unpaid  balance  which  he 
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agreed  to  pay  for  the  laads  charged,  although 
be  baa  lost  the  latter  by  reason  of  his  failure  to 
pay  the  purchase  money  and  their  being  sold 
under  proceedings  to  enforce  the  lien  therefor. 
(Ala.)  461. 

Firtaret.  In  determining  whether  an  article 
is  a  fixture,  its  nature  and  object,  effect  and 
mode  of  annexation  are  usually  considered. 
(Mass.)  249.  Articles  placed  in  abuitdiog  sub- 
ject  to  a  mortgage,  by  the  mortgagor  or  those 
claiming  under  bim, becomes  part  of  the  realty 
although  removable  without  injury  either  to 
themselTCfi  or  the  building.  Id.  Loom  beams, 
although  not  fastened  to  the  looms  or  to  the 
buildings,  constitute  part  of  the  realty.  Id. 
Machinery  in  a  cotton  mill,  for  use  in  mano- 
facturlng  cotton  cloth,  and  not  intended  to  be 
moved  from  place  to  place  but  to  be  used  until 
worn  out,  constitutes  part  of  the  realty.  Id. 

Water  righta.  The  distinction  between  the 
rights  in  surface  and  in  subterranean  waters  is 
founded  on  the  fact  of  knowledge,  actual  or 
reasonably  acquirable,  of  their  existeuce,  loca- 
tion and  course.  (Pa.)  280.  One  who  has 
taken  and  continued  to  use  the  water  of  a 
stream  for  a  period  beyond  the  limit  of  the 
Statute  of  Limitations  as  to  real  actions  cannot 
restore  it  to  its  original  state  to  the  injury  of 
raoperty  through  or  by  which  it  formerly 
flowed.    (Mich,)  349. 

Bight  touM  of  land.  The  rule  that  a  land 
owner  may  improve  bis  own  land  for  the  pur- 
pose for  whlcli  similar  land  is  ordinarily  used, 
and  may  do  what  ia  necesaaiyfor  that  purpose, 
is  applied  to  a  railroad  company  construclitig 
its  road  across  a  prairie  country.  (Minn.)  57S. 
The  use  of  a  driveway  under  a  license  cannot 
be  added  to  prior  adverse  possession  so  as  to 
create  a  prescriptive  right  thereto.  (Ind.)  159. 
An  irrevocable  license  to  use  a  driveway  exists 
where  expense  has  been  incurred  upon  the  faith 
of  an  agreement  for  a  perpMual  easement,  the 
use  for  more  than  thirty  years  being  acquiesced 
in.  Id.  Knowledge  of  a  writing  which  is  in 
form  a  lease  to  a  person  in  possession  does  not 
relieve  a  purchaser  from  the  duty  of  inquiring 
as  to  the  possessor's  rights.   (Pa.)  205. 

Dower  right*  <^  vidow.  A  widow's  right  to 
dower  is  not  barred  by  adverse  possession  of 
the  property  by  a  third  party  during  her  hus- 
band's lifetime,  though  it  coutinues  for  a  period 
sufficient  to  defeat  his  title.  (Ky.)  687.  An 
attempted  release  by  a  widow  of  her  dower 
right,  before  assignment,  is  inefifectual  if  made 
to  one  who  is  neither  legal  nor  equitableowner 
of  the  estate.  (III.)  371.  A  former  tenant  in 
common  of  land  sold  in  proceedings  for  parti> 
tion  is  not  a  warrantor  in  the  chain  of  title. 
He  cannot  relieve  himself  from  liability 
upon  his  covenants  by  buying  in  outstanding 
dower  rights.  Id.  A  purchaser  at  partition 
sale,  before  confirmation,  has  no  such  interest 
as  will  enable  bim  to  take  a  release  of  an  unas- 
slgned  dower  right.  Id.  A  tenant  in  common 
cannot,  as  such,  take  a  release  from  the  widow 
of  bis  deceased  co-tenant  of  her  rlgfat  to  unas- 
sigoed  dower.  Id.  Dower  may  oe  assigned 
to  the  widow  of  a  tenant  in  common  upon  her 
cross-bill  where  she  consents  to  the  decree  and 
sale  and  elects  to  take  her  dower  interest  in 
money;  and  the  purchasers  at  the  patition  sale 
are  not  necefwry  parties.  Id. 

Homestead  right.  Where  a  homestead  Is  ex- 
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changed  for  lands  In  another  State,  the  sur- 
plus, over  the  amount  held  exempt,  is  liable 
for  the  debts  at  the  instant  the  title  vests  io  the 
one  making  the  exchange;  and  such  liability 
cannot  be  defeated  as  to  existing  debts  by  the 
procuring,  without  valuable  consideration,  of 
new  conveyances  to  be  made  to  his  children. 
(Ark.)  783.  A  husband  and  wife  living  to- 
gether constitute  a  "family"  within  the  meanlnr 
of  the  word  asused  f  n  tbeOrst  sectioD  of  the  ninth 
or  homestead  article  of  the  Constitution.  (Fla.) 
818.  The  third  section  of  the  same  article  pro- 
vided that  theexemptionof  the  homestead  should 
accrue  to  the  heirs  of  the  head  of  the  family; 
and  under  it  theexemptioo  passed  on  his  death 
to  whomsoever  the  title  ot  the  homestead  de- 
scended and  became  incident  to  the  inheritance. 
2d.  The  term  "heirs"  includes  an  adult  son 
and  an  adult  grandson,  notwithstanding  th^ 
were  not  at  his  death  living  at  the  home  place. 
Id.  Residence  by  the  heirs  oo  the  homestead 
of  the  ancestor  after  bis  death  is  not  necessary 
to  continue  ihe  exemption  of  it  from  bis  debte. 
Id.  A  creditor  seeking  to  satisfy  a  judsrment 
against  ^e  administratrix  can  claim  no  advan- 
tage from  the  fut  that  the  wife  has  elected  to 
take  a  child's  part  in  lien  of  dower.  The  heirs 
took  the  entire  homestead.  Jd.  Improving 
premises  is  not  sufficient,  without  actual  occu- 
pancy, to  give  the  homestead  character.  (Iowa) 
S2.  Application  of  payments  should  be  made 
by  the  law  so  as  to  preserve  a  homestead  right 
of  the  debtor,  where  part  of  the  indebtedness 
was  created  before  the  property  became  ex- 
empt. Jd. 

Personal  rights;  trade-mark  and  trade-name. 
A.  man  may  acquire  the  right  of  a  trade-mark 
in  bis  own  name  or  the  name  of  any  person, 
but  to  the  exclusion  of  the  right  or  another 
person  by  the  same  name.  (Fla.)628.  When 
a  man  manufactures  at  a  {mrticutar  place,  he 
may  use  the  name  of  that  place  as  a  trade- 
mark. Id.  A  party  whose  trade-mark  has 
been  violated  may  recover  all  profits  realized 
by  the  wrongdoer  from  sales  of  the  spurious 
ariicles,  and  also  all  damages  resulting  from 
such  violation.  Id.  A  general  demurrer  to  a 
bill  as  for  want  of  equity  will  be  oremiled  If 
there  is  any  equitable  ground  of  relief  slated  in 
the  bill.  Id.  Every  manufacturer  hastbeuo- 
questionable  right  to  distinguish  the  goods 
that  he  manufactures  and  sells  by  a  peculiar 
label,  symbol  or  trade-mark  which  no  other 
person  has  a  right  to  adopt.  Id.  A  person  has 
no  right  to  exclusive  use  of  recipes  made  by 
himself  for  the  preparation  of  medicines.  He 
cannot  prevent  their  use  by  one  who  comes 
honestly  to  a  knowledge  of  them  and  ainiifies 
to  the  public  that  his  medicines  are  made  ac- 
cording to  such  recipes.  (Mass.)  889.  One 
who  obtains  a  conveyance  by  deed  of  the  re- 
cipes has  a  right  to  use  them,  although  his 
deed  excepts  from  its  operation  rights  pre- 
viously granted.  Id.  The  grant  of  the  trade- 
name and  trade-marks  pertaining  to  medicines 
will  confer  no  right  upmi  the  grantee  to  enjoin 
the  use  of  such  name  and  marks  by  other  per- 
sons having  a  right  to  use  the  recipes.  Id. 

Oorporationa.  A  corporation  may  sell  any 
or  all  ot  its  property  if  the  charter  does  not 
prohibit  it.  (La.  Ann.)  661.  The  same  person 
may  fill  ihe  office  of  president  of  two  distinct 
corporations,  and  this  will  not,  of  itself,  inval- 
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idate  dealings  between  ibe  two  corporatioDit. 
Id.  Where  one  corporation  sells  property  to 
another  for  a  fixed  price,  to  be  paid  for  in 
stock,  deliveiy  of  the  certificates  to  s  desig- 
nated officer,  or  to  another  by  bis  order,  oper- 
ates a  discbarge  for  tbe  price.  Id.  Corporate 
property  is  bela  subject  to  corporate  debts,  and 
equity,  in  proper  cases,  will  subject  the  prop- 
erty m  the  bands  of  the  purchaser  to  the  pay- 
ment of  such  debts:  but  tbe  purchaser  of  spe- 
dflc  property  is  not  bound  to  follow  the  price 
Into  the  nands  of  the  seller  and  see  to  its  dis- 
tribution amoDg  its  stockholders,  in  the  absence 
of  fraudulent  connivance.  Id.  Where  one 
corporation  seeks  judicial  redress  against  an- 
other corporation,  toe  complaininir  corporation, 
to  succeed,  must  show,  affirmatively,  that  the 
service  or  du^  which  it  claims  exists  by  force 
of  a  statute,  or  a  contract,  or  a  usage  having 
the  force  of  law.  (N.J.)  866.  A  warehouse- 
man cannot  have  tbe  pomession  of  another 
man's  property,  with  its  accompanying  duties 
and  responsibUilies,  forced  upon  him  against 
bis  will.  Id.  The  Legislature  has  power  to 
declare  what  service  warehousemen  shall  ren- 
der to  the  public,  and  to  fix  the  compensation. 
Jil  Tbe  presence  in  the  defendants'  charter 
of  a  provision  authorizing  them  to  make  con- 
tracts shows  clearly  that  the  Legislature  did 
not  intend  that  tbe  defendants  should  be  sub- 
ject to  any  duty  to  railroad  companies,  in  that 
respect,  except  such  as  they  should  voluntarily 
take  upon  tbemselves  by  contract.  Id.  To 
justify  tbe  interference  of  a  court  of  equity  on 
the  ground  that  its  interference  Is  necessary  to 
prevent  irreparable  damage,  the  complainant's 
legal  right  must  be  clear,  and  he  must  show 
that  bis  adversary's  conduct  Is  unconscientious. 
Id.  A  division  cannot  be  made  among  the 
stockholders  of  a  California  corporation,  prior 
to  dissolution  or  expiration  of  its  term  of  cor- 
porate existence,  of  stock  issued  to  it  by  a  new 
oorporation  in  considenuion  of  the  transfer  of  its 
corporate  property  to  the  latter  upon  tbe  forma- 
tion thereof  by  th*e  former  and  a  foreign  corpo- 
ration, even  if  such  division  is  unanimously 
agreed  upon  by  all  the  stockholders,  and  has 
actually  been  made  among  the  stockholders  of 
tbe  foreign  corporation.  (Cal.)  520.  Where  a 
creditor  his  not  dealt  with  the  corporation  on 
the  faith  of  any  capital  represented  by  new 
shares  issued,  be  cannot  insist  on  contribution 
by  bolders  of  a  ^ater  amount  of  capital  than 
the  corporation  itself  could  claim  from  them  ns 
asaets.  (Minn.)67S.  It  will  be  presumed  that 
directors  of  a  corporation  were  rightfully  in 
session  where  ttiey  met  and  took  official  action. 
(Iowa)  52.  Authority  given  by  a  board  of  di- 
rectors to  execute  a  note  for  a  certain  sum 
does  not  authorize  the  inclusion  In  the  ndke  of 
a  stipulation  for  a  further  sum  as  an  attorney's 
fee.  Id. 

Liena.  A  lien  is  the  right  which  a  creditor 
has  of  detaining  in  his  xwssession  tbe  goods  of 
his  debtor  until  the  debt  is  paid.  (Conn.) 
82.  At  common  law  it  can  exist  only  when 
the  creditor  has  the  actual  possession  of  the 
goods  for  which  tbe  debt  was  incurred.  Id. 
Parting  with  possession  operates  as  a  waiver 
or  forfeiture  of  a  lien.  Id.  A  lien  for  the 
price  of  keeping  animals,  although  created  by 
statute,  like  a  common-law  lien,  can  exist  only 
in  favor  of  a  person  In  possession  of  the  animals. 
6L.R.  A. 


Id.  The  statute  lien  of  a  livery-stable  keeper 
on  a  horse  undm  a  special  contract  by  which 
the  owner  had  tbe  right  to  use  it,  is  devested 
when  the  owner  riEbtfiiUy  takes  the  horse  from 
the  stable  and  seUs  it  while  away  to  an  inno- 
cent purchaser  for  value.  Id.  A  statute  wtiicb 
provides  that  a  lien  of  a  laborer  or  furnisher 
of  materials  shall  not  be  defeated  by  any  agree- 
ment betwem  tbe  owner  and  contractor  or 
sub  contractor,  te  an  unconstitutional  attempt 
to  subject  property  to  sale  for  obligations  to 
which  tbe  owner  never  became  boimd.  (Mieti.) 
204.  "  Manual  labor  "  in  cutting,  banking  or 
driving  logs  or  timber  includes  the  use  of  all 
improvements  or  instrumentalities  actually 
used  in  and  necessary  to  the  performance  of 
such  labor  by  the  lumberman.  (Minn.)  862. 
Hence  a  lien  on  tbe  logs  extends  to  the  use  of 
tbe  team,and  that  the  employer  may  afterwards 
put  the  man  and  bis  team  to  work  separately, 
on  different  parts  of  the  work,  is  immaterial. 
Id.  Where  tbe  whole  of  the  service  is  per- 
formed under  one  contract  of  employment,  tlie 
laborer  may  claim  and  enforce  his  lien  for  his 
entire  services  upon  that  part  bearing  one  char- 
acter of  mark.  Id.  Delivery  of  personal  prop- 
erty in  order  to  pass  title  requires  an  accept- 
ance, and  an  actual,  notorious  and  unequivocal 
change  of  possession.  (Colo.)  641,  A  chattel 
mortgage,  in  which  tbe  name  of  the  mortgagee 
is  left  blank,  is  of  no  effect  as  against  a  thini 
party  where  tbe  same  formalities  are  required 
as  in  the  case  of  a  conveyance  of  real  estate. 
Id. 

Right  of  redemption.  The  obligor  upon 
bonds,  reserving  the  right  of  redempuon,  mar, 
upon  electing  to  redeem,  demand,  as  a  condi- 
tion of  payment,  tbe  surrender  of  all  coupons, 
including  those  past  due  and  detached  as  well 
as  tbe  bonds  themselves;  and  a  tender  of  the 
amount  due  on  such  bonds  and  coupons  with 
a  demand  for  their  surrender  will  be  sufficient 
to  stop  the  running  of  interest  although  it  is 
not  accepted  because  of  an  unwillingness  to 
surrender  coupons  past  due.   (N.  Y.)  668. 

RighUi  of  beneficiary  in  eertifiente.  The  bene- 
ficiary in  a  certificate  of  membership  in  a 
benefit  society  need  not  resort  to  equity  to  com- 
pel the  making  of  an  assessment  in  case  the 
society  fails  to  make  It.  (N.Y.)  496.  Lack 
of  money  in  the  death  fund  to  pay  a  claim  is 
no  defense  to  an  action  at  law  to  recover  the 
amount  due  on  tbe  certificate,  although  the 
promise  was  to  pay  from  tbe  death  fund.  Id. 
Suicide  is  not  a  crime  under  tbe  Penal  Code, 
which  makes  it  a  crime  to  attempt  to  commit 
suicide.  Id.  A  contract  of  insurance  will  be 
strictly  construed  as  against  the  insurer  for  the 
purpose  of  upholding  it.  Id.  Tbe  death  by 
suicide  cA  a  person  Insured  does  not  render  tbe 
policy  void  where  the  Statute  does  not  cover 
a  case  of  suicide  actually  accomplished  Id. 

Qift.  To  constitute  a  valid  parol  gift,  there 
must  be  an  actual  delivery  according  to  the 
nature  of  the  article;  but  if  tbe  donor  relin- 
qui^es  all  dominion  over  the  thing  given,  and 
recofi:nlz«  the  possession  of  tbe  donee  as  being 
in  bis  own  right,  and  tbe  latter  accepts  tbe  gift 
and  retains  the  possession  in  virtue  tbereof,  tbe 
gift  is  complete.  (W.  Va.)  515.  A  gift  inter 
vivos  by  an  aunt,  to  her  nephew,  of  certain 
money,  which  was  shortly  before,  and  perhaps 
at  Uie  time  of,  the  gift,  in  tbe  possesaiou  of  the 
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donee,  as  the  ageot  of  bis  aunt,  is  a  valid  and 
complete  gift.  Id.  A  deposit  in  tbe  name  of 
the  deposuor's  sod  does  not  sbow  a  gift  to  him, 
where  depositor  dealt  many  years  with  the  ac- 
ODUDt  as  bifl  own.  and  hy  the  nilee  of  the  bank 
payments  could  be  made  to  any  person  present- 
ing the  book,  but  to  no  one  else.  (N.  ¥.)  403. 
A  valid  gift  eattaa  mortia  exists  where  a  person 
executed  a  bill  of  sale  and  delivered  it,  together 
with  tbe  subject  matter  thereof ,  to  hfs  attorney 
with  directions  to  deliver  the  aame  to  a  certain 
person  named  after  the  donor's  death.  (K.  Y.) 
366.  No  trust  can  be  implied  from  a  mere  de- 
posit in  a  savings  bank  by  one  person  in  the 
name  of  another.   {N.  Y.)  408. 

Aangnee  of  claim.  The  assignee  of  the  claim 
of  a  mortgagee  to  damages  for  seizure  of  mort- 
gaecd  goms  under  an  execution  rannot  recover 
unTess  he  is  also  assignee  of  an  interest  in  the 
mortgage  debt.  (Iowa)  877.  One  who  pays 
for  tue  maker  a  note  secured  by  a  chattel  mort- 
gage intending  to  cancel  it,  and  receives  a  new 
note  and  mortgage  therefor,  cannot  claim  as 
assignee  of  the  former  mortgage  when  hia  own 

firoves  defective.  (Colo.)  641.  The  recital 
n  a  Euhaequent  mortgage  of  a  chattel  mort- 
gage upon  the  same  property,  duly  recorded, 
»  not  notice  to  third  parties  of  the  lien  of  the 
former  mortgage.  Id.  The  test  of  an  equita- 
ble assignment  of  a  claim  is  whether  the  debtor 
would  be  justified  in  paying  the  debt,  or  the 
portion  contracted  about,  to  the  person  claim- 
itijg  to  be  assignee.  (N.  Y.)  476.  The  pledgee 
of  a  claim  cannot  compromise  with  the  debtor 
without  the  assent  of  the  pledgor,  at  least 
where  the  debtor  has  notice  of  the  pledge.  Id. 
A  mere  pledgee  of  claims  acquires  no  right  to 
a  share  of  tiiem  which  baa  previously  been 
equitably  assigned.  Id.  Tbe  moment  a  cred- 
itor attains  legal  title  and  possession  of  bonds 
received  in  payment  of  a  claim,  the  equity  of 
an  equitable  assignee  of  a  share  becomes  a  le- 
aX  title,  and  the  creditor's  poasession  as  to  that 
snare  is  the  possession  of  the  assignee.  Id. 
The  equity  of  an  attorney,  to  whom  an  equita- 
ble aeslgnment  was  made  of  a  share  of  claims 
collected  by  his  efforts,  is  not  inferior  to  that 
of  one  to  whom  they  were  assigned  as  collat- 
eral security  for  a  precedent  debt.  Id. 

Betoeation  ofauthoritfi  hf/detUh.  Tbe  death 
of  the  mortgagor  revokes  the  authoiitT  to  sell 
goods  to  a  third  person  on  the  wcurity  of  a 
mortgage  given  to  secure  his  indebtedness. 
(Mass.)  S83. 

Action  on  a  contract;  damaget  for  breach. 
When  a  contract  baa  been  performed  in  asuV 
stantial  part  and  the  other  party  has  volun- 
tarily accepted  and  received  the  benefit  of  the 
part  performanoe,  pnf ormance  of  tbe  residue 
cannot  he  insisted  on  as  a  conditioD  precedent 
to  payment  for  the  benefits  already  received. 
(Mass.)  342.  The  dilflcnity  of  determining  the 
measure  of  damages  will  not  prevent  a  substan- 
tial part  performance  from  cbanginga  warranty 
which  constitutes  a  condition  precedent  Intoan 
independent  covenant.  Id.  Damages  suffered 
1^  individuals  In  tlielr  property  by  reason  of 
failure  to  furnish  a  stipulated  supply  of  water 
to  a  town  cannot  be  taken  into  account  in 
determining  the  damage  to  the  town.  Id.  A 
recoupment  may  be  made,  in  a  suit  for  the 
price  of  a  water  supply  under  a  contract,  of 
the  damages  anstaioea  from  plaintiff's  fall- 
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ure  to  comply  with  the  terms  of  tbe  contract. 

The  records  of  the  votes  in  a  meting  of 
stockholdetn  are  admlsaible  to  show  the  pur- 
pose of  the  works  voted  for,  where  at  tbe  time 
of  this  meeting  tbe  controversy  of  suit  had  not 
arisen.  Id. 

Action  on  bond.  A  contract  under  seal  may 
be  discharged,  even  before  breach,  by  an 
executory  parol  agreement,  anil  performance 
thereof.  (N.  Y.)  508.  In  the  absence  of 
special  circumstances  a  claim  for  interest  will 
not  survive  payment  of  the  principal.  Id. 
One  who  executes  a  bond  may  be  liable  up- 
on it,  though  bis  name  does  not  appear  in 
the  body  of  it.  (Minn.)  278.  An  action  can- 
not be  maintained  on  an  indemnity  bond  until 
indemnitor  has  actually  t.>aid  the  costs  and 
damages  incurred  by  the  oflBcer  indemnified. 
Id.  An  indorsement  upon  a  bond  payable  on 
demand  of  a  part  payment  and  of  an  agreement 
that  no  more  shall  be  demanded  thereon  until 
tbe  happening  of  a  certain  event,  is  not  so  far 
a  part  and  parcel  nf  the  instrument  as  to  require 
notice  in  the  declaration  in  an  action  thereon. 
(Va.)  698. 

On  covenant  in  daid.  A  judgment  against  a 
covenantee  In  possession  upon  foredosore  ia 
a  constructive  eviction  giving  a  right  of  action 
upon  the  covenant.  (Ark.)  107.  Interest  on 
the  purchase  price  of  land  bought  with  war- 
ranty, where  the  covenantee  purchased  on  a 
foreclosure  sale,  may  he  recovered  from  the 
time  of  thus  extinguishing  the'  incumbrance, 
but  not  from  the  date  of  tbe  original  purchase. 
Id. 

To  reeoter money  paid.  Where  onebankac- 
cepts  and  cashes  a  check  drawn  on  a  bank  in 
another  county,  to  which  tbe  signatures  of  the 
drawer  and  payee  have  both  been  forged,  with- 
out requiring  identification  of  tbe  parties  to 
whom  payment  Is  made  or  taking  steps  to  pre- 
serve any  evidence  of  their  identity,  the  rank 
upon  which  it  was  drawn,  upon  discovering 
tbe  forgery,  may  recover  iMck  tbe  amount  so 
paid.  (Tenn.)  724.  An  action  formon^bad 
and  received  will  lie  to  recover  the  considera- 
tion ^d  for  land  where  the  purchaser  is  en- 
titled to  rescind  and  has  tendered  a  sufficient 
reconveyance.  (Wis.)  121.  If  tbe  wrong  land 
is  pointed  out  to  a  purchaser  by  tbe  vendor's 
agent,  inducing  him  to  purchase  a  wrong  tract 
believing  it  to  be  that  shown  him,  he  is  entitled 
to  rescind  the  contract;  otherwise  if  pcdnted 
out  bv  another  than  the  vendor  or  his  agent 
Id.  Showing  land  to  a  prospective  purchaser 
is  a  mere  executive  or  ministerial  act  which  an 
agent  for  the  sale  thereof  may  employ  another 
to  perform.  Id.  Idck  of  knowledge  on  tbe 
part  of  one  making  statements  as  an  indure- 
ment  to  a  contract,  that  such  statements  are 
false,  is  immaterial.  Id. 

To  reeorer  money  embeszled.  Loaning  cash 
and  Becurities  to  a  county  treasurer,  knowing 
him  to  be  an  embezzler,  to  enable  him  to  con- 
ceal his  embezzlement,  does  not  render  tbe 
lender  liable  to  an  action  to  recover  money 
subsequently  embezzled  by  such  treasurer. 
Any  damage  which  may  have  resulted  is  too 
remote  and  indefinite  to  constitute  a  cause  of 
action.  (Dak.)  280.  An  allegation  of  conspir- 
acy in  the  complaint  will  not  change  tbe  nat- 
ure of  an  action.  Id. 

For  pvreheue  price  ofgoodM.   A  promiae.by  a 
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third  persOD  to  pay  for  articles  if  the  seller  will 
turn  them  over  to  the  purchaser  is  a  collateral 
promise  tuid  must  he  in  writing.  (V?la.)  601. 
Payment  by  a  third  person,  accepted  by  the 
creditor  in  satisfaction  of  the  debt,  is  a  defense 
to  a  suit  for  the  purchase  price  of  articles.  Id. 
It  is  not  a  valid  defense  to  a  suit  against  the 
maker  of  a  note  given  to  secure  the  purchase 
price  of  land,  that  the  maker  has  sold  the  land 
to  ft  third  party,  who  has  assumed  payment  of 
the  note,  and  that  payee  has  agrefKl  to  release 
the  maker  and  look  only  to  such  third  party 
for  payment,  where  such  agreement  was  with- 
out consideration  and  the  maker  of  the  nole  has 
not,  by  acting  upon  faith  of  the  promise, 
changed  bis  [Msltion  to  his  own  hart,  (bid.) 
688. 

For  a  tpedfie  performance.  The  right  to 
bring  an  action  for  pnrcbase  money  of  land 
under  a  contract  accrues  when  such  time  has 
expired,  although  no  conveyance  is  made, 
(Cal.)  591.  If  a  contract  fixes  the  time  for  a 
payment  agreed  upon,  but  fixes  no  lirac  for 
doing  that  which  is  the  condition  of  payment, 
performance  of  the  condition  is  not  a  condition 
precedent  to  an  action.  Id.  Equitable  con- 
siderations which  will  justify  a  court  in  refus- 
ing to  cotnpel  apeciflc  performance  of  a  valid 
contract  must  have  some  connection  with  the 
contract  itself .  (Minn.)  236.  That  the  vendor 
has  an  independent  claim  against  the  vendee, 
which  be  is  unable  to  enforce,  is  no  reason  for 
refusing  specific  performance  on  the  applica- 
tion of  the  vendee.  Id.  Where  a  contract 
is  rescinded  while  in  the  course  of  performance, 
no  claim  in  respect  of  performance  can  be  made 
unless  expressly  or  impliedly  reserved  upon  the 
rescission.  (N\  Y.)  503.  Where  the  parties  to 
an  executory  contract  mutually  agree  to  dis- 
charge each  other  from  reciprocal  obligations 
thereunder,  the  agreement  of  each  will  respec- 
tively furnish  a  sui&cient  consideration  for  the 
agreement  of  the  other.  Id. 

Aeliom  for  death  of  person.  A  right  to  sup- 
port from  the  person  killed  is  not  necessary  to 
give  a  right  of  action  under  the  Statute  by  the 
personal  representative  of  a  person  negligently 
killed.  (U.  8.  C.  C.  Vl.)  75.  The  pecuniary 
injury  resulting  from  the  death  of  a^  person 
from  whom  the  beneficiaries  of  the  action  had 
no  right  to  claim  support  Is  the  loss  of  what 
deceased  would  probably  have  accumulated 
afterward  if  he  had  lived.  Id.  A  declaration 
which  sets  forth  adequately  tbe  right  of  a  per- 
sonal representative  to  recover  need  not  allege 
specifically  the  rights  of  the  respective  dis- 
tributees. Id. 

Aetiona  to  recover  property;  tyectTnent.  Crops 
growing  on  the  premises  at  the  time  of  a  re- 
covery in  ejectment  are  regarded  as  part  and 
parcel  of  the  realty  recovered,  where  no  bond 
is  given  in  accordance  with  the  provisions  of 
the  Code.  (Ala.)  617.  The  title  to  land  can- 
not be  questioned  collaterally  in  a  personal  ac- 
tion to  recover  crops.  Id.  A  judgment  in 
ejection  is  conclusive  on  collateral  attack  as  to 
the  title  of  tbe  lands  and  crops,  although  not  a 
bartoafurthersultinejectment.  Id.  Keitber 
a  verdict  and  judgment  in  a  tnimiual  prc»ecu- 
tion  for  removing  crops,  nor  the  result  of  an 
action  for  malicious  prosecution,  based  on  such 
criminal  prosecution,  can  be  admitted  in  evi- 
dence in  a  civil  action  for  tbe  cropa.  Id, 
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To  recover  per»onal  property.  Replevin  may 
be  maintaintKl  by  one  co-tenant  In  common  in 
bis  own  name,  to  recover  possession  of  all  logs 
cut  upon  lands  held  lo  common  against  either 
tbe  purchaser  or  his  assignee  with  notice.  (Pa.  \ 
83. 

Limitation,  of  right  of  action.  Actions  upon 
duplirate  school  warrants  taking  the  place  of 
ori^nal  warrants  which  have  been  destroyed 
win  be  barred  by  the  Statute  of  Limitations  at 
the  same  time  tbe  origioals  would  have  been. 
(Ark.)  510.  An  action  to  recover  back  freijht 
charges  in  excess  of  those  char^jed  other  ship- 
pers 18  a  law  action,  and  fraudulent  conceal- 
ment will  not  bring  it  within  the  exception  to 
tbe  Statute  of  Limitations.  (Iowa)  709.  But 
such  concealment  will  bring  it  within  the 
rule  of  law  that  where  the  party  prevents 
another  from  obtaining  knowlrage  of  a  fraud, 
the  Statute  of  Limitations  will  only  commence 
to  run  from  the  time  the  right  of  action  Is,  or 
by  the  use  of  diligence  may  oe,  discovered.  Id. 
The  specification  by  the  Legislature  of  ex- 
ceptions in  the  general  Statute  of  Limitations 
will  not  preclude  the  courtfrom  applying  other 
exceptions  recognized  by  the  common  law. 
Id. 

Reference.  A  reference  to  an  auditor  to  ex- 
amine claims  and  vouchers  and  hear  the  par- 
ties thereon  includes  all  claims,  and  therefore 
embraces  a  question  as  to  the  division  lines. 
(Mass.)  283.  Power  to  refer  a  case  at  issue, 
whether  in  contract,  tort  or  replevin,  extends 
to  all  civil  proceedlngB  at  law,  iocludingla  writ 
of  entry.  Id.  Statements  aa  to  boundaries, 
made  by  an  officer,  may  be  proved  after  bis 
death  against  the  corporation  or  its  subsequent 
grantees.  Id.  Declarations  of  the  treasurer 
of  a  corporation,  who  bad  no  authority  to  bind 
it  by  his  statements,  may  be  admissible  as  to 
negotiations  for  tiie  corporation  hinuelf  and 
tbe  president,  where  the  declarations  of  the 
president  would  be  competent  evidence.  Id. 
A  general  objection  to  declarations  of  two 
persons  is  Insufficient  to  question  the  admissi- 
bility of  the  declarations  of  one  of  them.  Id. 
The  possession  of  a  tenant  beyond  tbe  bounda- 
ries contained  in  tbe  lease  will  not  be  tbe  pos- 
session of  the  landlord.  If  the  latter  never  had 
possession  of  the  land  or  claimed  It.  Id. 

PraeHee.  Tbe  publication  of  notice  to  take 
depositions  is  completed  on  i^e  fourth  issue  of 
tbe  newspaper  containing  It.  (W.  Va.)  515. 
An  allegation  that  suits  were  duly  entered  in 
court  and  are  still  pending,  implies  that  tbe 
writs  were  served  on  the  defendant.  (Mass.) 
379.  Depositions  will  be  suppressed  if  taken 
upon  notice  insufficient  both  as  to  the  persons 
upon  whom  it  was  served  and  as  to  time  of  serv- 
ice. (Iowa)  1^2.  A  motion  for  a  new  trial, 
continued  from  a  day  set  for  bearing  it  in  vaca- 
tion to  tbe  next  term  of  the  court,  need  not  be 
further  continued  from  day  to  day  during  the 
term.  Once  in  court  in  term  time,  H  remains 
there  disposed  of.   (Ga.)  214. 

OoeU  in  aetim§.  A  statute  providing  for  the 
allowance  of  an  attorney's  fee  as  part  of  tbe 
costs  in  actions  applies  to  actions  pending  at 
tbe  time  of  its  passage.  (Iowa)  589.  Where 
an  item  of  cosb^  is  disallowed  by  tbe  trial  court, 
the  aggrieved  party  may  have  such  disallow- 
ance alone  reviewed  in  the  supreme  court, 
though  not  sufflcirat  In  amount  to  give  that 
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Tbe  court  in  flxine  an  attorney's  fee  must,  in 
tbe  alssence  of  evidence,  be  fruided  in  estimat- 
ing the  value  of  cervices  by  the  amount  of 
lanor  performed  as  shown  by  the  record.  Id. 

Provisional  remedies;  attachment.  Where  a 
jiamishee  proceeding  is  to  be  dptermined  on 
the  disclosure  alone,  tbe  statute  does  not  con- 
template  any  flndings  of  fact.  (Minn.)  388. 
Whether  one  is  a  "  laborinff  man  or  woman," 
within  the  Statute  exemplinij  wages,  is,  the 
kind  of  work  done  being  shown,  a  question  of 
law,  and  not  of  fact.  Id.  That  Bubdivision 
means  only  those  whose  work  is  manual.  Id. 
An  agent  who  sella  goods  by  sample  is  not 
within  its  meaning.  Id.  Poflseasion  by  a  re- 
ceiver does  not  exempt  property,  when  taken 
into  another  jurisdiction,  from  attachment  by 
creditors  of  such  debtor  therein,  or  give  him 
any  right  to  hold  it  against  the  claims  of  such 
attacbmg  creditors.    (Cal.)  792. 

Claim  and  delivery.  A  notice  of  a  distinct 
claim  of  title  to  property  about  to  he  sold  at 
fherifl's  sale  is  sufficient  to  render  the  property 
liaUe  H>  the  claim  in  the  hands  of  an  intending 
purchaser,  although  not  explicit  and  definite 
as  to  the  nature  and  character  of  the  claim. 
fPa.)  33.  The  law  of  Arkansas  will  be  ap- 
plied in  an  attachment  suit  by  a  person  claim- 
ing  the  chattels  under  a  mortgage  given  in  the 
Indian  Territory,  where  there  is  no  proof  of 
the  laws  of  the  Territory.  (Ark.)  715.  Deliv- 
ery of  chattels  to  a  mortgagee  cures  all  defects 
In  the  mortgage.  Id,  A.  mortgagee  of  chat- 
tels who  has  poeaessioD  does  not  lose  his  secur- 
ity by  lending  them  to  tbe  mortgagor,  although 
tlie  mortgage  Is  not  filed  or  recorded.  Id. 

Tnjvnetion.  To  justify  a  mandatory  pre- 
liminary injunction  a  clear  case  of  prospective 
injury  for  which  the  plaintiff  will  have  no 
adequate  remedy  at  law  Is  indispensable. 
(Cal.)  90.  In  addition  to  tbe  allcgatioD  of 
special  damage,  it  must  be  alleged  ihat  other 
or  further  acts  are  threatened,  that  defendant  is 
not  responsible  for  the  amount  of  the  damage, 
and  that  there  will  be  extraordinary  impedi- 
ment in  the  way  of  recovering  the  amount  by 
an  action  at  hiw.  to  justi^  a  mandatory  writ 
of  injunction.  Id,  A  preliminary  Injunction 
win  not  be  retained  where  the  acts  to  be  re- 
strained had  been  performed  before  tbe  order 
was  made  or  served.  Id.  A  decree  for  io- 
junction,  and  tbe  abatemcot  of  a  saloon  nui- 
sance, obtained  by  one  citizen  of  a  county,  is  a 
har  to  a  suit  by  another  citizen  of  the  same 
count  V.  iu  the  absence  of  anything  to  show  why 
such  first  decree  remaios  unenforced.  (Iowa) 
721.  Where  a  contract  stipulates  for  personal 
services,  such  as  involve  special  ment,  skill, 
knowledge  or  ability  which  could  not  be  easily 
obtained  from  others,  nor  be  compensated  in 
damages  at  law,  preventive  remedy  by  injunc- 
tion will  apply  liecause  of  the  inadequacy  of 
the  remedy  at  law  to  compensate  In  damages 
for  their  breach.   (Or.)  668. 

Mandawut.  The  existence  of  another  spe- 
cific remedy  is  not  a  bar  to  a  writ  of  mandamus 
which  will  afford  a  proper  and  sufllcient 
remedy   (III.)  161. 

.ludieial  tale,  A  specific  lien  upon  property 
sold,  forpaymentof  the  purchase  money,  with 
no  defeasance  provided  for,  is  not  subject  to 
sale  under  execution.  (Colo.)  708.  Anexecu- 
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ment  of  a  lien  owned  by  the  judgment  debtor, 
as  where  be  acquiesces  in  tbe  sale  knowing 
what  was  intended  to  be  sold,  was  present 
thereat  and  consented  to  tbe  application  of  the 
proceeds  on  the  judgment  against  bim,  and 
receives  the  surplus  and  demands  the  securi- 
ties pledged  for  the  payment  of  the  judgment 
debt.  i?.  On  foreclosure  of  deeds  of  Irost 
on  land  across  which  arailioad  is  constructed, 
tbe  decree  should  not  except  the  right  of  way 
from  the  sale;  where  it  is  not  shown  that  the 
company  holds  its  right  of  way  by  a  title 
superior  to  tbe  trust  deeds.  (Iowa)  52.  Land 
may  be  sold  in  parcels  to  separate  purcbasm 
at  one  sale  under  a  power  in  amortgage,  if  the 
sale  is  made  in  such  a  manner  as  to  obtain  the 
most  money  for  the  land.  (Mass.)  38S.  An 
assignee  of  a  mortgage  for  collateral  security 
cao,  as  against  the  mortgagor  and  those  who 
claim  under  him,  execute  a  power  of  Fale  as 
fully  as  if  the  assignment  were  absolute.  Id. 
Neither  the  mortgagor  nor  bis  grantee  holds 
adversely  to  the  mortgagee  uotu  he  has  dis- 
tinctly disclaimed  holding  under  him,  and 
asserted  title  in  himself.  Id. 

Rem^yin  equity  ;  bill  to  set  aHde  iriU  The 
dismissal  of  a  bill  to  set  aside  a  will  is  proper 
as  to  a  defendant  named  in  the  will  as  execu- 
tor ;  and  where  he  files  a  disclaimer  of  any  in- 
terest in  the  estate  it  renders  him  a  competent 
witness  for  eltlier  party  to  the  salt  (III.)  197. 
Persons  who  are  both  heirs  and  devisees,  and 
made  defendants  in  a  bill  to  set  aside  the  will, 
should  be  permitted  to  testify  in  behalf  of  the 
contestants,  unless  interested  with  the  latter. 
Id. 

Reli^ from  fraud.  The  fact  that  a  transac- 
tion is  against  public  policy  in  law  will  not 
prevent  a  remedy  against  the  party  guilty  of 
fraud,  in  favor  of  uie  other  who  n  not  con- 
sciously wrong.  (Mich.)  4^.  The  maker  of 
a  note  given  for  Bohemian  oats,  induced  to 
give  it  by  persistent  acts  and  misrepresenta- 
tions, will  not  be  denied  relief  on  the  ground 
that  he  is  tn  pari  delicto.  Id.  Fraudulent 
representations  as  to  an  alleged  coiporation 
whose  pretense  of  legal  existence  is  a  fraud 
need  n<^  he  in  writing  in  order  to  sustiun  an 
action  for  fraud.  Id,  One  who  sells  a  note 
which  is  void  in  his  hands,  on  grounds  of  pub- 
lic policy,  fraudulently  representing  it  to  be 
good,  is  liable  to  the  purchaser  for  uie  money 
paid  therefor,  although  the  purchaser  might 
bavecollected  itfrom  themsker.  (Mich.)501. 
Fraudulent  intent  in  an  action  for  deceit  may 
be  maintained  by  proof  of  a  false  statement, 
not  mere  matter  of  opintoo,  estimate  or  judg- 
ment, made  as  of  the  party's  own  knowledge, 
without  proof  of  actual  intent  to  deceive. 
(Minn.)  149.  It  is  immaterial  whether  such 
statements  are  made  innocently  or  knowingly. 
It  is  as  fraudulent  to  affirm  the  existence  of  a 
fact  about  which  one  is  in  entire  ignorance  as 
it  Is  to  affirm  what  is  false,  knowing  it  to  he  so. 
Id.  Where  tax  receipts  are  received  by  a  bank, 
it  becomes  at  once  legally  liattle  to  the  deposi- 
tor AS  for  so  much  cash  deposited.  (Ind.)  191. 
In  determioiog  tlie  liability  of  a  bank  for 
fraudulent  representations  as  to  solvency,  made 
for  the  puipose  of  inducinir  certain  deposits  in 
the  form  of  tax  receipts,  the  time  of  deposit  is 
the  time  when  they  were  delivered  and  cred- 
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ked  on  depodtoT's  pass  book  and  the  taxes 
marked  paid  by  him  on  the  tax  duplicate,  al- 
though he  was  not  credited  therewith  on  the 
bootu  of  the  hank  for  five  days  thereafter,  in 
resolvioff  the  question  whether  the  whole 
amount  nas  been  checked  out  after  such  repre- 
aeutations.  Id.  No  relief  can  be  granted 
under  a  bill  based  on  fraud,  where  the  charge 
of  fraud  Is  not  snfltaln^  (U.  S.  C.  C.  N.  Y.) 
■66S.  The  condttkm  In  income  bonds  and  a 
mortgage  on  a  railroad  securing  them,  that  no 
light  ofaction  shall  exist  untilthe  board  shall 
adjudge  and  award  the  ascertained  net  earn- 
ings, does  not  preclude  remedy  when  the  direc- 
tors improperly  neglect  or  refuse  to  take  the 
necessary  action.  Jd,  Merely  passing  a  reso- 
lution that  no  income  has  been  earned  is  not 
-conclusive  as  to  the  rights  of  the  holders  of  in- 
come bonds  where  the  duty  of  the  board  of 
directors  is  to  ascertain,  fix  and  declare  the 
amount  of  net  earnings,  and  as  to  what  net 
earnings  bare  been  made.  Id.  In  a  mortgage 
to  secure  income  bonds,  describing  the  lines  of 
road  to  be  included,  the  words  "  hereafter  to 
belong  to  the  party  of  the  first  put,"  do  not 
cover  additional  lines  outside  of  the  specified 
limits,  which  are  subsequently  acijuired  by  the 
mort^gor.  Id.  The  net  earnings  due  to 
holders  of  income  bonds  are  to  be  ascertained 
by  deducting  the  amounts  necessary  for  ordi- 
nary expenses,  betterments,  etc.,  from  the 
gross  earnings  of  the  particular  line  mortgaged, 
not  of  a  larger  system  of  which  the  mortgaged 
line  has  become  a  part ;  tlie  bondholdns  are 
entitled  to  have  those  earnings  separately  kept 
and  divided.  Id. 

Bei^f  frwn  usuTioru  e<mtract.  Where  usuri- 
ous interest  has  been  paid  upon  a  debt,  equity, 
in  stating  the  account  between  the  parties,  will 
credit  upon  the  principal  unpaid  whatever 
nauiions  interest  baa  been  paid.  (W.Va.)  437. 
A  note  for  the  payment  of  a  sum  of  money 
given  bona  flde  for  purchase  money  for  land  is 
A  part  of  the  purchase  price  and  not  usurious, 
and  the  rate  of  interest  called  for  In  it  will  be 
enforced.  Id.  Where  questions  purely  of 
fact  are  referred  to  a  commissioner,  his  find- 
ing, thongh  not  as  conclusive  as  the  verdict  of 


a  jury,  should  be  sustained  unless  plainly 
not  warranted  by  any  reasonable  view  of  the 
evidence.  Id- 

Doctrine  of  contribution.  When  a  vendor 
sells  part  of  a  tract  subject  to  a  mortgage  which 
covers  the  entire  tract,  the  vendor  and  pur- 
chaser stand  on  the  same  level  and  must  con- 
tribute towards  payment  of  the  mortgage. 
(Ala.)  451.  A  bona  fide  purchaser,  with  a 
stipulation  for  a  good  and  sufficient  title,  of  a 
portion  of  lands  subject  to  a  vendor's  lien,  is 
entitled  to  have  the  remaining  portions  of  the 
land  first  sold  to  satisfy  the  lien.  Id.  Parties 
to  a  suit  to  enforce  the  lien  for  the  purchase 
price  of  land  charged  by  a  testator  with  the 
payment  of  a  vendor's  lien  upon  that  and  other 
lands  are  not  estopped  from  enforcing  contri- 
bution by  a  purchaser  at  a  sale  under  the  de- 
cree. Id.  Where  land  so  charged  is  resold 
under  a  decree  in  a  proceeding  to  enforce  the 
lien,  if  the  purchaser  at  such  resale  bu^s  sub- 
ject to  the  original  Hen,  he  has  no  claim  to  a 
preference  over  the  devisees  of  the  other  lands 
subject  to  such  lien.  Id.  Creditors  who  at- 
tach goods  in  good  faith  are  not  such  wrong- 
doers as  to  be  denied  the  right  of  contribution 
between  each  other.  (Ill.)wO.  One  of  several 
attaching  creditors  may  be  required  to  contrib- 
ute to  the  payment  of  the  damages  recovered  in 
the  trespass  suits  against  the  other  attachfaig 
creditors.  Id. 

Bight  of  subrogation.  A  i>erson  who  loans 
money  to  pay  a  mortgage  may  be  subrogated 
to  the  rights  of  the  former  mortgagee,  where 
the  mor^gor,  with  intent  to  d^rand  the 
lender,  conveys  the  property  to  a  third  person 
who  has  full  knowledge  of  the  loan  and  agree- 
ment. (Wi8.)61.  Though  property  be smd  at 
a  judicial  sale  under  a  junior  mortgage,  and 
purchased  by  the  junior  mortgagee,  the  pro- 
ceeds of  the  sale  belong  to  the  debtor,  under  the 
maxim  caveat  emptor.  The  junior  mortgagee 
has  no  right  of  subrogation  to  the  position 
originally  held  by  the  owners  of  the  superior 
liens  discharged  out  of  the  proceeds  of  a  subse- 
quent sale  and  the  senior  mortgage  sale.  (Ga.) 
78. 
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At^iom  for  torts.  A  bill  of  particulars  need 
not  be  ordered  to  be  filed  in  an  action  of  tort 
where  the  case  is  sufficiently  stated  in  the  dec- 
laration. (Va.)S49.  Asuitforatort,  brought 
against  a  husband  and  wife  jointly,  does  not 
abate  upon  the  death  of  the  husband  daring  its 
pendency,  but  may  proceed  against  the  wife 
^one.  (K.  I.)  118.  An  averment  that  con- 
nected acts  were  done  by  several  in  pursuance 
-of  a  conspiracy  does  not  so  change  the  nature 
■of  tile  action  if  it  Is  shown  that  me  acts  were 
done  one  only.  (Mass.)  629.  Applied  to  a 
case  where  a  city  officer  corruptly  agrees  with 
Another  to  use  hia  influence  to  induce  a  pur- 
chase at  an  advanced  price,  the  profits  to  be  di- 
vided between  them.  Id.  After  a  declaration 
has  been  amended,  a  motion  to  dismiss  raises 
only  the  question  of  the  sufficiency  of  the  dec- 
laration as  amended.  (Qa.)  163.  Where  a 
right  of  action  for  a  tort  is  ^ven  by  statute  of 
iinother  State,  the  lex  fori,  not  the  tee  lodf  ap- 
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plies  on  the  subject  of  limitation.  Id.  Where 
there  is  a  general  verdict,  and  also  special  find- 
ings of  fact,  one  of  the  findings  of  tact  cannot 
be  set  aside  without  a  new  trial  of  that  partic- 
ular fact,  especially  if  when  set  aside  it  would 
require  a  difierent  judgment,  as  contrary  to  ^ 
evidence.  (Minn.)  578.  Actions  relating  to 
the  existence  of  a  nuisance  are  not  within  the 
provisions  of  the  Code  making  the  right  of  ap- 
peal depend  upon  the  amount  in  controveny. 
(Iowa)  5S8. 

For  libel  and  riander.  No  averment  of 
special  damages  is  necessary  in  an  action  to  re- 
cover damages  for  slander  spoken  with  refer- 
ence to  the  official  position  of  a  political  officer. 
(Mass.)  680.  While  spoken  words  to  be  de- 
famatory of  a  public  officer  need  not  import  a 
diarge  of  crime,  yet  they  must  impute  to  faim 
some  incapacity  or  lack  of  due  quaJification  to 
fill  the  position,  or  some  past  misconduct  or  the 
holding  of  principles  which  are  hostile  to  the 
56 
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maiDtenance  of  the  goTeniiiieDt.  Jd.  The  ex- 
pression  of  an  opioloii  that  a  certain  member  of 
the  Legislature  u  corrupt  and  might  be  induced 
firom  improper  motives  tochangcbia  course,  is 
not  actionable  without  averment  and  proof  of 
ipedal  damages.  Id.  The  old  doctrine  of 
tcandalvm  magnatitm  has  never  been  adopted 
in  HassachusettB  as  a  special  remedy.  Id. 
Saying  "  Tbaf  s  a  lie,"  of  material  testimony  of 
a  vitoesa  on  the  oppoBtte  side,  is  not  actionable 
when  qxdEen  dnruig  tbe  trial  of  an  action 
asaiost  a  corpontion  ito  manager.  (N,  C.) 
780.  The  manager  of  a  oorporation  on  a  trial 
has  the  privilege  ne  would  have  If  be  was  him- 
self a  party,  in  respect  to  words  spoken  by  him. 
Jd.  A  party  to  an  action  is  protected  against 
all  inquiry  into  his  motives  in  uttering  words, 
during  the  course  of  the  trial,  that  are  pertinent 
to  the  issue.  Id.  A  letter  saying  that  a  peraon 
"expeota  to  pay  a  claim  out  of  what  he  hopes 
to  beat  my  company  in  a  snit  now  pending  "  is 
irrelevant  in  an  action  by  him  for  alleired  slan- 
derous words  spoken  in  the  course  of  the  trial. 
Id.  A  tmbUcnUon  charelng  that  the  books  of 
another  person  infringed  a  copyright  is  priv- 
Ueged  when  made  by  a  person  claiming  ezdu- 
dve  rights  nnder  the  eopyrifl^.  nnka  made 
with  ezpreas  malice.   (N.  Y.)  888. 

Breach  of  pnmiae  «f  nutmatfe.  The  suffi- 
ciency of  the  evidence  to  support  a  v^ict  can- 
not be  ooDSidered  on  an  error  for  refusal  to 
grant  a  nonsuit  or  to  arrest  judgment.  (Pa.) 
461.  Evidence  that  the  settlement  of  a  suit  for 
money  loaned,  and  of  a  prosecutioq  for  fomi- 
(aUion  committed.  Included  a  cause  of  action 
tor  troieh  of  a  promise  of  marriage  made  on 
the  same  day,  u  admissible  in  a  suit  for 
breach  of  promise.  Id.  CommunlcattonB  to  a 
law  student,  although  made  while  he  is  em- 
ployed to  advise  and  assist  in  a  lawsuit,  are  not 
privileged.  Id. 

Tre^oM  on  real  properti/.  The  attempt  to 
seduce  and  debauch  the  wife  of  another  man 
will  not  sustain  an  action  of  trespass  for  break- 
ing and  entering  hb  close,  when  slleged  merely 
by  way  of  a^ravation.  (Ind.)  786.  A  person 
who  enters  another's  premises  under  an  express 
Uoenae  does  not  become  a  trespasser  ab  iniiio 
by  wrongful  acts  while  upon  the  premises.  Id. 
A  representation  by  a  defendant  that  he  wanted 
to  enter  the  piemises  and  obtain  a  shovel  is 
sufBf^nC  without  averring  facts  necessazy  to 
establish  fraud.  Id.  Everyone  must  so  enjoy 
his  property  as  not  to  Injure  the  property  of 
another.  (Ind.)440.  Themeasureof  damages 
for  removing  the  lateral  support  to  land 
whereby  It  sinks  and  falls  away  is  the  diminu- 
tion of  the  value  of  the  lot  by  reason  of  the  act. 
Id.  The  natural  right  of  lateral  snpport  to  land 
does  not  extend  to  buildings  placed  thereon.  If 
reasonable  care  has  been  exercised,  and  the 
earth  would  not  have  given  away  except  for  the 
added  weight  of  the  buildings.  Id.  It  Is 
proper  to  Hmlt  the  re-cross-ezaminatton  of  a 
witness  who  has  been  examined  and  fully 
crOM-examined.  Id.  An  action  for  trespass 
upon  lands  In  another  State  cannot  be  brought 
in  Massachosetts  by  trustee  process  under  the 
Statute,  authoriziag  personal  actims  Including 
tTespasaqvareetaiitum  to  be  brought  by  trustee 
process.  The  Statute  did  not  give  a  new  juris- 
diction or  make  local  actions  transitory. 
(Mass.)  416. 
SURA. 


JTuiMfUiM.  To  justify  a  nuisance  by  le^labk 
tive  authori^,  it  must  be  the  natural  ud  prob- 
able result  of  the  act  anthtnized.  If  ttie  ao- 
thorized  act  does  not  naturally  create  amd- 
aance,  but  such  result  flows  from  a  partlcnlar 
manner  of  doing  the  act,  the  l^islative  licoue 
is  no  defense.  (Minn.)  768.  Damages  for  in- 
juries to  wells  of  clear,  fresh  water,  caused  by 
boring  for  gas  or  oil,  mavNtte  recovered  if  toe 
party  Doring  knew  or  ou^t  to  have  known  of 
the  exiitenoe  of  the  stratom  of  fMah  and  Ow 
deeper  stratum  of  salt  water,  and  that  the  bor- 
ing wonld  inevitably  mix  the  two,  which  at  a 
reasonable  expense  could  have  been  avoided. 
(Pa.)  280.  A  lot  owner  whose  only  means  of 
ingress  and  ^ress  to  and  from  his  lot  by  v^i- 
cles  is  throu§^  an  intersecting  street,  may 
maintain  an  action  for  the  special  injury  re- 
sulting from  a  bloc^de  of  the  entrance  to  the 
latter  street  by  railroad  cars.  (Colo.)  254. 
The  amount  of  deterioradon  in  the  rental  value 
of  premises  as  affected  by  the  nuisance  is  the 
measure  of  damages  for  the  nuisance.  Id.  A 
mOl-dam,  which  has  become  a  nuisance  by  the 
gradual  growth  of  a  dty  around  it,  wU!  not  be 
abated  m  equi^;  the  fact  that  It  is  a  nuisance 
must  be  flrat  eatabUihed  at  law.  (Fa.)  787. 
Where  a  railroad  is  so  constructed  aa  to  cause 
water  to  occsdonally  overflow  lands  adjaouit, 
an  action  wUI  lie  to  recover  damaees  resultbig, 
and  the  Statute  of  Limitations  will  begin  to  run 
upon  the  happening  of  the  injury  complained 
of.  (Ark.)  804.  llie  fact  that  tel^raph  and 
telephone  poles  and  wires  prevented  the  extin- 
guishment of  a  fire  does  not  muke  the  company 
owning  them  liable  for  the  loss,  where  the  land 
owner  liad  built  by  the  side  of  them,  and  had 
never  objected  to  them  in  any  way  before  the 
flie.   (Mich.)  465. 

Negiigenee  of  baiUe.  A  hotel  proprietor  In- 
curs a  liability  for  the  safe  keeping  of  baggage 
of  a  guest  the  moment tlie  hotel pMteruMU- 
cates  the  conveyance  which  he  can  reach 
the  hotel  and  takes  (»arge  of  his  baggage 
check.  (Gfa.)  468.  Any  {^vate  ansngement 
between  the  proprietor  and  carrier  unknown 
to  the  guest  u  immaterial.  Id.  The  failure 
of  the  guest  to  Inform  the  porter  that  the  bag- 
gage contains  valuable  jewelry  and  clothing 
will  not  iffevent  his  recoveir  against  the  pro- 
prietor Jor  the  Ums  of  the  baggage.  Id.  A 
sleeping«ar  company,  rendering  service  alin- 
ilar  to  an  Innkeeper,  is  subject  to  the  same 
liabilities.  (Neb.)  800.  The  buslnen  of  a 
stock-yard  corporation  corresponds  In  many 
respects  with  the  business  of  warehousemen. 
(N.  J.)  866. 

For  n^leet  qf  towns,  etc.,  to  r^air  higkwe^. 
FaHure  of  a  town  to  pronde  railings  on  bu- 
rters  at  dangerous  places  on  public  bi^waTi 
will  render  it  liable  for  injuries  thereby  restih- 
inet.  (Mich.)  696.  The  duty  of  townships, 
villages,  etc.,  to  keep  highways  safe  and  con- 
venient for  public  travd  Is  made  imperative 
by  statute.  Id.  It  Is  a  question  for  the  jury 
whether  railings  or  barriers  are  necessary  to 
make  a  highway  reasonably  safe  for  travelers. 
Id.  Notice  to  township  officers  of  the  neces- 
sity of  barriers  or  raHinga  In  a  highway  is  suffi- 
cient, where  It  Is  shown  that  they  lived  inclose 
proximity  and  some  of  them  frequently  passed 
over  it.  LL  Whether  an  Injury  would  have 
occurred  If  proper  raHlngs  or  burlers  had 
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been  provided  at  tbe  place.  Is  a  question  for 
the  Jarv.  2d.  Whether  a  particmar  vehicle 
is  uiMuitable  and  not  roadworthy  is  a  qnestioii 
for  the  Jory.  Id.  It  is  not  negligence,  as 
matter  of  law,  far  a  person  In  charge  <^  a  ve- 
hicle to  platM  his  shoulder  to  the  vehicle  to 
imvent  overthrowing.  Tbe  moat  that  can  be 
claimed  against  him  is  that  It  Is  a  question  for 
the  jary.  Id.  A  gener^  custom  and  usage 
as  to  placing  railings  or  barriers  along  tne 
highway  emnmkment  Is  of  no  importance  in 
dtftennlning  the  liability  of  a  town.  Id. 

For  neghgence  oavting  dMth.  The  pendency 
of  a  former  salt  is  not  a  groond  abatement 
of  an  action  unless  both  actions  are  pending  In 
tbe  same  jurisdiction.  (R  I.)  719.  An  action 
may  be  maintained  In  one  State  by  the  per- 
S(ma1  representative  of  one  kOled  by  the  negli- 
gent act  of  a  common  carrier  In  another  State 
to  recover  damages  resulting  from  such  n^II- 
gence.  where  the  cause  of  action  survives  by 
the  statutes  of  the  State  wlure  It  arose,  and  a 
rfmilar  statute  exists  In  the  State  where  the  suit 
is  brought.  Id.  A  statute  providing  that 
when  admhilstration  Is  taken  In  the  State  upon 
tbe  estate  of  a  nonresident  decedent  the  estate 
found  there  Is  to  be  applied  there  primarily  to 
the  payment  of  domestic  creditors,  will  not 
prevent  the  administrator  from  bringing  suit 
wtaerevOT  be  can  upon  a  cause  of  action  for 
Ithe  negligent  act  of  a  common  carrier  causing 
personalTnjory  tohim.  Id.  In  an  action  for 
damages  for  death  caused  by  negligence,  plain- 
tiff may  prove  tbe  speed  at  which  tbe  train 
was  running,  on  the  questions  of  due  care  on 
the  part  of  the  deceased,  and  of  tbe  bearing  of 
other  alleged  acts  and  omissions  of  the  com- 
pany's servants  upon  tbe  Injury.  (HI.)  418. 
in  an  action  by  a  father  as  adnunistrator,  de- 
fendant cannot  show  that  plaintiff  was  wealthy 
and  able  to  hire  osiers  to  perform  the  services. 
Id.  A  railroad  company  u  subject  to  tbe  G^- 
eral  Statutes  of  the  State  respecting  the  signals 
at  public  highway  crosdngs,  notwithstanding 
other  roles  are  provided  by  Us  charter;  and 
positive  and  direct  testimony  is  not  absolutely 
required  to  prove  the  fact  that  tbe  required 
signals  were  not  given;  It  is  sufficient  it  the 
Jury  believe  that  such  signals  were  not  given. 
Id.  Damages  In  such  cases  may  be  allowed  for 
the  loss  of  service  or  earnings  during  the 
period  of  minority.  Id. 

For  penonal  it^urieg  eauted  hy  negligenee. 
Evidence  that  plaintiff  was  dependent  upon 
his  earnings  for  uie  support  of  hlnuelf  wA  wife 
is  admisalDle  as  tending  to  show  that  be  was 
unable  to  employ  a  physician  of  special  skill 
to  rebut  a  clum  that  he  had  not  used  ordinary 
care.  (Follett,  Gk.  J.,  and  Potter,  j;.  dissent.) 
<N.  T.)  766.  An  attorney  may  waive  the  priv- 
ilege of  his  client  as  to  information  acquired 
^  a  physician  in  attending  him,  and  may  call 
the  physician  as  a  witoess.  Id.  The  opinion 
of  a  physician  may  be  given  as  to  what  will  be 
the  result  of  a  disease  in  tbe  natural  and  ordi- 
nary course.  Id.  A  physician  may  testify  as 
to  the  length  of  time  that  a  diseased  person 
will  live,  although  he  can  only  give  the 
pobabiUty  from  tbe  falstoiy  of  other  simi- 
lar cases.  Id.  A  photomi^  showing  bow 
a  person's  limbs  nave  beoi  contracted  Is 
admissible  where  a  i^ysidan  testified  Oiat 
it  was  taken  In  his  jwesence  and  accu- 
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rately  represented  the  ccmdltlon  of  the  limbs. 

Id. 

Contributory  negtigmea  to  dtftat  recovery. 
Where  a  shipper,  by  consent  of  a  railroad  com- 
pany, undertakes,  with  the  help  of  bis  own 
employes  alone,  to  run  ears  down  a  grade  to 
the  place  where  they  an  needed  for  loading, 
the  railroad  company  is  not  liable  to  an  action 
for  damures  on  account  of  injuries  resulting. 
(Tenn.)  737.  For  a  postal  clerk  to  ride  In  a 
mail  car  whQe  off  dnf^,  in  tbe  absence  of  any 
rule  of  the  railroad  company  forbidding  him* 
Is  not  contributoiT  negligence.  (Md.)  706. 
Where  the  want  of  care  and  diligmice  as  Im- 
puted to  a  flreman  relates  to  bis  fulure  to  keep 
the  engineer  awake  or  take  measures  for  his 
own  safety,  the  question  whether  bis  conduct 
would  or  would  not  be  negligence  Is  fOr  the 
JuiT.   (Oa.)  814. 

ffegli^enee  of  third  par^  not  imputable  to 
party  injured.  Where  a  chUd  suffers  personal 
injuries  throng  another's  n^igence,  tbe  oon- 
tnoutoiy  negugenoe  or  wrongful  act  of  fals 
parent  without  volition  on  his  part  Is  not  Im- 
putable to  him.  (Iowa)  540;  (Mo.)  S87.  Nor 
wUl  the  n^ligence  of  another  child  ten  years 
old,  his  only  protector,  defeat  the  action. 
(Ho.)  087.  The  right  of  recovery  in  favor  of 
the  estate  of  a  chUd  killed  \ij  another's  ne^l- 
gence  Is  not  affected  by  the  fact  that  the  pa- 
rents, who  an  entitled  to  bis  estate  by  inher- 
itance, contributed  to  tbe  accident.  (Iowa) 
540.  Children  are  required  to  exercise  only 
that  degree  of  care  which  persons  of  like 
capacity  and  e^>erience  might  be  reasonably 
expectea  to  natiUBlly  or  oroinarily  use  in  the 
same  situation  and  like  drcumstances.  (Ala.) 
418.  The  negUgenoe  of  the  driverof  a  private 
vehicle  cannot  be  Imputed  to  one  who  Is  riding 
wiUi  him  merely  by  Invitation.  (Pa.)  148. 
One  who  might  have  seen  the  dsnger,  but  neg- 
lected to  warn  tbe  driver,  or  ask  to  get  out,  Is 
guilty  of  negligence  and  cannot  recover  for  In- 
juries received  in  a  collision  with  the  engine 
at  the  railroad  crossing.  Id. 

For  ii^uria  through  negligence  qf  empioyi* 
and  agent*.  A  machinist  employed  a  cor- 
poraticm  In  its  factory,  to  keep  macblnnT. 
takes  the  risk  of  the  incompetency  or  negli- 
gence  of  other  emplOT^s  or  omcera  or  agents  of 
Uie  corporation,  rendering  It  dan^rous.  (C^ ) 
190.  A  corporation  tbe  membership  in  which 
Is  limited  to  officers  and  ageota  of  fire  insurance 
companies  Is  a  private  and  not  a  pnbUc  corpo- 
ration, nor  is  it  a  public  charity;  and  It  Is  liable 
In  damages  for  injuriefl  resulting  from  the  neg> 
ligence  of  Its  servanta,  notwithstanding  the  sav- 
ing of  life  and  property  la  referred  to  In  ite 
charter  in  general  terms.  (Haas.)  778.  A 
municipal  corporation  Is  not  liable  for  Iniuries 
resulting  from  negligent  acts  of  one  enmloyed 
by  it  to  enforce  an  ordinance.  (111.)  270.  A 
master  mechanic  In  a  machine  shop,  having 
control  of  the  shop,  whose  duty  is  to  manage  a 
distinct  department  of  the  master's  business  as 
a  foreman,  is  not  tbe  fellow  servant  of  a  ma- 
chinist employed  in  the  shop.  (Ind.)  584.  An 
employs,  in  entering  the  service,  does  not  as- 
sume a  risk  created  by  tbe  ne^lgent  act  of  the 
master's  representative.  Id. 

Matter  and  aervant.  The  nteasore  of  risk 
which  a  flreman  ought  to  Incur  is  that  only 
which  his  duty  and  obllgationa  to  tbe  company 


Digitized  by 


Google 


884 


R£»tnf£  OF  Decisions. 

(DAUAOIS  rOB  TOBTO.) 


.imp(»e  upon  bim.  (Oa.)  314.  Reports  to  the 
general  manager  of  the  company  touching  a 
raflway  accident  and  who  was  to  blame,  sev- 
eral days  after  the  event,  supported  by  affidavit, 
are  not  admissible  in  evidence.  Id.  It  being 
inqnestion  whether  a  fireman  could,  by  report- 
ing the  facts  of  his  situation  to  an  official,  have 
obtained  relief  from  his  Deril,  evidence  is  ad- 
missible  to  show  that  relief  would  probably 
have  followed  In  a  specified  way.  Id.  An 
«mfdov6,  though  obligated  in  writing  to  "study 
(he  ruin  goTeming  employSs,  carSully  keep 
posted  ana  obey  orders,  Is  not  boimdliy  rules 
of  which  he  Is  ignorant.  Id.  Trackmen  are 
not  fellow  servants  with  trainmen  on  the  same 
road.  (U.  8.  C.  C.  Vt.)  75.  Trackmen  on  a 
hand-car  have  a  ri^t  to  auppoae  that  an  ap- 
proaching train  will  slow  up  on  warning  sent 
by  a  flagman,  and  nmy  remain  upon  the  nand- 
car  wiw  their  boss  until  it  appears  that  It 
will  he  struck  by  the  train.  M.  To  run 
a  train  towards  a  hand-car  after  warning, 
without  any  lookout  ahead,  is  a  neglect  of  duty 
of  the  trainmen,  for  which  the  railroad  com- 
pany is  liable.  Id.  Although  the  conductor 
may  emplOT  the  surgical  aid  demanded  by  the 
urgency  of  the  ocrasion,  yet  when  a  compe- 
tent surgeon  has  been  procured,  or  bis  procure- 
ment confirmed  by  the  conductor,  the  company 
wfil  not  be  liable  for  further  services  renderea 
at  the  latter'B  request.  (Ind.)  830.  A  brake- 
man  has  a  right  to  assume.  In  the  absence  of  no- 
tice to  the  contrary,  that  a  tunnel  is  of  equal 
height  throughout.  Qf.  T.)  346.  Judicial  no- 
tice may  be  taken  of  the  height  of  the  human 
body  and  the  measurement  of  its  several  parts, 
on  a  verdict  finding,  without  any  evidence  as 
to  fdaintlfl'a  height,  that  while  sitting  on  a  car 
he  was  struck  on  the  head  by  an  arch  four 
feet  seven  incbes  above  the  top  of  the  car.  Id. 
A  master  Is  not  bound  to  warn  his  servant,  a 
boy  twelve  vears  of  age,  of  the  danger  of  injury 
from  a  raindly  reromng  cogwheel  In  plain 
sight,  where  he  has  been  employed  about  the 
machinery  for  nearly  two  months  and  possess- 
es the  intelligence  common  to  boys  of  his  lucc. 
(Mass.)  788.  If,  however,  the  boy  possemes 
less  than  average  Intelligence,  which  the  master 
ought  to  have  known,  evidence  may  justify  a 
Jury  in  finding  the  master  neglteent  In  failing 
to  give  him  warning.  In  an  action  to  recover 
damages  for  injuries  received  In  that  way.  Id. 

Carriera  liable  far  ir^uries  to  paa^ngers.  A 
railroad  company  must  make  it  safe  for  passen- 

fers  to  leave  its  cars  and  stations.  (Ind.)  198. 
t  must  light  its  stations  and  platforms  if  pas- 
sengera  are  discharged  after  dark,  and  must 
keep  them  in  safe  condition  when  used  in  com- 
mon Inr  different  companies,  and  it  will  he  re- 
sponsible, although  the  defect  which  causes  the 
injuries  is  in  fact  located  upon  the  portion  of 
the  platform  belonging  to  the  other  company. 
Id.  It  Is  competent,  on  cross-examination,  to 
ask  a  medical  witness  his  opinion  as  to  the 
probable  results  of  an  injury,  for  the  purpose 
of  testing  his  akin.  Id.  The  omission  of  mere 
formal  statements  will  not  vitiate  a  special  ver- 
dict Id.  The  petition  in  an  action  for  dam- 
ages for  persona)  injuries  Infiicted  through  neg- 
l^nce  need  not  allege  that  authority  to  carry 
passengera  was  given  to  the  conductor  in  charge 
of  the  train.  (Ma)  400.  If  one  is  riding  <hi  a 
freight  train,  the  company  owes  him  a  duty, 
0  L.  B.  A, 


although  he  is  there  against  its  rules.  Id.  The 
conductor  of  a  freight  train,  although  forbid- 
den to  cany  passengers  thereon,  may  permit  a 
person  to  ride  on  such  train,  even  without  pay- 
ment of  fare.  Id.  When  a  car  containing  a 
sleeping  passenger  becomes  detached,  the  fail- 
ure on  the  part  of  the  trainmen  either  to  warn 
the  passenger  or  to  signal  a  coming  train  at  a 
proper  distance  from  the  standing  car.  Uiere 
bein^  ample  time,  will  furnish  evidrace  of  gross 
negligence.  Id.  Onewho  isonafiteighttnin 
with  the  knowledge  and  consent  of  the  MWits 
in  charge  is  not  there  wrongfully.  Id.  Where 
a  passenger  was  riding  on  a  car  with  his  elbow 
resting  on  the  window  sell,  and  slightly  pro- 
jecting out  of  the  window,  the  question  of  his 
contributorr  negligence  was  for  uie  jury.  (Or.) 
6S6.  A  railroad  company  owes  the  duty  to  a 
passenger  thrown  on  its  tracks  by  fault  of  its 
servant,  producing  mental  locapadtT,  '^P'^ 
vent  injury  to  him  from  Its  trains.  QxtA,)  341. 
The  wrong  of  leaving  a  passenger  with  mental 
incapacity  on  its  track  exposed  to  great  and 
known  peril  is  the  proximate  cause  of  his 
death  resulting  from  his  being  subsequently 
struck  by  a  train.  Id.  The  drunken  condi- 
tltm  of  a  passenger  will  not  excuse  a  carrier 
^m  liability  for  negligently  exposing  him  to 
danger.  Id.  Recklessness,  reaching  in  degree 
to  an  utter  disr^ard  of  consequences,  mi^  sup- 
ply the  place  of  a  specific  intent,  and  be  suffi- 
cient to  establish  willfulness.  Id.  In  an  ac- 
tion to  recover  damages  for  death  of  a  person 
wandering  in  a  dazed  condition  along  a  rail- 
road track,  evidence  of  negligrace  on  the  part 
of  defendant's  servants,  which  may  Lave  caused 
decedent  to  be  upon  the  track  in  sucii  condi- 
tioo,  is  admissible.  Id.  It  Is  the  duty  of  those 
in  charge  of  a  grip  cable-car  to  be  on  the  look- 
out and  take  all  reasonable  measures  to  avoid 
injuries  to  persons  who  may  be  upon  the  street; 
this  duty  is  not  discharged  ss  a  matter  of  law 
by  ringing  the  bell  and  seeing  that  the  Imck  be- 
fore the  car  is  clear,  without  looking  to  the 
right  or  the  left.  (Mo.)  586.  Objection  to 
want  of  evidence  is  not  considered  on  appeal 
when  the  point  was  admitted  In  theanawer  and 
not  questioned  on  the  trial.  Id. 

Carriej't  negligmee  the  proximate  cause 
the  injury.  A  carrier's  negligent  act,  from 
which  an  Injury  results,  wul  be  deemed  lis 
proximate  cause,  unless  Uie  consequences  were 
unDatural  and  unusual,  altbougli  toe  precise  ac- 
cident which  occurred  might  not  have  been  an- 
ticipated. (Ind.)  198.  One  negligent  person 
cannot  escape  liability  for  his  negligence  be- 
cause of  the  negligence  of  a  tfaird  person.  Id. 
One  injured  by  another's  negligence,  who  did 
that  the  most  prudent  person  oonld  well 
have  done  undertbe  drcninstances,  will  beab- 
solved  from  the  chsrge  of  contributory  negli- 
gence. Id. 

Carriere;  for  lots  or  injury  to  property.  It 
la  the  statutorv  duty  of  an  express  company  to 
receive  a  package  of  money  "whenever  ten- 
dered" except  at  times  for  repose,  or  for  taking 
meals  according  to  the  usages  of  the  place; 
therefore  a  rule  of  the  company  prohibiting 
the  receipt  of  money  packages  except  on  the 
same  day  of,  and  pnor  to,  the  amval  and 
departure  of  trains,  is  void.  (N,  C.)  271.  One 
engaged  in  transporting  bagsage  is  liable  (or 
the  value  of  articles  coDtainra  in  a  valise  deUr- 
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ered  to  his  agent  for  transportation  and  lost 
solely  through  such  agent's  negligence,  where 
the  owner  of  the  valise  was  iraiorant  of  posted 
notices  to  the  contrary.  (lod.)  019.  A  cata- 
logue pre^>ared  a  traveUng  salesman,  his 
own  IndiTidual  property  and  curied  aa  an  article 
convenient  and  necessary  in  bis  business  while 
traveling,  is  personal  baggage  for  which  he 
may  recover  when  lost  by  a  baggage  transfer 
carrier,  id.  Where  the  shipper  accompanying 
his  stock  Tt^untarily  placed  blmaelf  in  a  post 


tioD  of  known  danger,  and  not  to  look  after  or 
care  for  bia  stock,  the  railroad  company  is  not 
liable  in  damages  for  his  injuries.   (Kui.)  616. 

SaUroadt;  far  injury  to  ttodi.  In  an  acUon 
for  damages  for  injnty  to  a  fat»se,  expenses  In- 
curred In  good  faith  in  attempting  a  cure  may 
be  recovered  in  addition  to  the  actual  value  oif 
the  animal  at  the  time  the  injury  occurred,  al- 
though defendant  was  not  consulted  in  relation 
to  the  matter  of  the  attempted  cure.  (Mich.) 
4S4. 


VnL  CniiiraAL  Law  ajsd  Pbacticr. 


Grime.  Tbe  nonperformance  of  an  impos- 
sible act  cannot  be  made  a  crime,  for  which  the 
delinquent  may  be  punished;  so  a  statute  which 
makes  criminally  liable  any  person  for  failure 
to  construct,  keep  and  maintain  good  side- 
walks Is  nnconstltntional.  (Mich.)  54.  Fur- 
nishing oleomargarine  to  patrons  of  a  restaurant 
as  part  of  a  meal  ordered  by  them,  although 
th^  do  not  eat  it,  but  carry  ft  away  with  them. 
Is  a  sale  thereof  subjecting  the  proprietor  to  a 
penalty  under  the  Statute.   (T^)  688. 

Pturtif  aeeuted  entiUed  to  bait.  Where  a  party 
is  in  custody  under  an  information  charging 
him  with  a  bailable  felony,  and  the  judge  re- 
fuses to  act  in  the  case,  either  as  to  ball  or  trial, 
on  the  ground  thai  he  is  disqualified  to  act,  and 
on  hab^s  corpus  it  does  not  appear  that  he  is 
disqualified,  hail  conditioned  for  the  party'sap- 
pearance  before  the  criminal  court  of  record 
will  be  allowed.  (Fla.)  718.  Abailboodmust 
be  approved  by  the  court.  If  given  while  the 
court  rendering  the  judEment  or  sentence  is  in 
session.  (Fla.)  8S1.  Where  a  statute  author- 
izes a  special  remedy  against  parties  to  a  par- 
ticular instrument,  an  instrument  of  the  char- 
acter specified  is  necessary  to  such  remedy.  Id. 
A  seal,  or  a  scrawl  to  which  tbe  statute  gives  the 
same  effect,  is  essential  to  a  bond:  and  an  in- 
Btrutnent  to  which  there  is  no  seal  or  scrawl  is 
not  a  bond.  Id.  The  ball  which  tbe  Act  au- 
thorizes any  person  convicted  to  give  is  to  be 
by  bond,  taken  and  approved  in  open  court; 
and  unless  given  in  the  form  required  it  will 
not  authorize  the  execution  required  by  statute 
on  its  return.  Id.  That  a  bail  surety  had  im- 
portuned the  court  to  impose  a  fine  instead  of  im- 
prisonment.and  assured  tbe  court  that  he  would 
^ve  the  bond  required  by  tbe  statute  to  secure 
toe  payment  of  the  fine,  and  thereupon  the 
prisoner  was  released,  does  not  estop  the  surety 
from  Questioning  the  legality  an  execution 
issued  oy  the  clerk  upon  the  return  of  the  paper. 
Jd. 

Pnmeution  for  murder.  When  the  indict- 
ment charges  the  murder  of  one  whose  name  is 
to  tbe  grand  jury  unknown,  the  accused  cannot 
allege  error  by  reason  of  the  absence  of  proof 
of  the  name  of  the  murdered  man,  and  that  a 
witness  testified  to  the  name  of  the  deceased 
is  ground  for  a  reversal  of  the  conviction. 
<Wyo.  T.)  885.  Where  it  is  not  claimed  that 
the  defendant  was  not  actually  present  in  court, 
the  record  is  sufficient  evidence  of  his  presence 
on  reception  of  the  verdict  Id.  The  accused 
is  presumed  to  be  innocent  until  his  gailt  Is 
established,  and  every  element  of  guilt  must  be 
established  beyond  reasonable  doubt  or  the  ac- 
cused must  be  acquitted;  the  burden  of  proof 
6L.aA. 


is  never  upon  the  accused.  Id.  On  a  trial  for 
murder,  where  every  circumstance  of  the  kill- 
ing is  proved,  it  is  for  the  jury  to  decide 
whether  tbe  filing  was  malicious,  giving  to 
the  accused  the  presumption  of  innocence.  Id. 

Negle^  and  rifnml  to  support  wtfe.  A  pro- 
ceeding under  Uie  statute  against  a  man  for, 
neglecang  and  refusing  to  support  his  wife  is  a 
criminal  prosecution,  and  a  complaint  which 
charges  the  offense  in  the  words  of  the  Statute, 
without  alleging  a  marriage  to  her,  is  sufficient 
(Conn.)  126.  nrol  evidence  is  admisstble  on 
the  question  of  marriage,  and  a  certificate  pur- 
porting to  be  an  orif^al  marriue  certificate 
Is  admissible  in  connection  with  the  testimony 
of  the  alleged  wife  to  prove  marriage.  la. 
Evidence  of  cohabitation  is  admissible  as  tend- 
ing to  prove  a  marriage.  The  fact  raises  a  pre- 
sumption of  1^1  marriage,  and  the  professed 
husband's  con&ssion  that  he  married  her  is  ad- 
missible. Id.  The  presumption  is  that  the 
neglect  or  refusal  of  a  husband  to  support  bis 
wile  is  unlawful,  and  the  burden  is  on  him 
to  prove  its  lawfulness.  Id.  The  adultery 
of  a  wife  is  a  sufficient  defense  to  tbe  charge 
of  unlawfully  neglecting  and  refusing  to  sup- 
port her:  and  the  burden  of  proof  as  to  a 
distinct  defense  is  on  the  defendant  Id, 
Whenever  a  defense  is  so  proved  that  a  rea- 
sonable doubt  is  raised  as  to  any  part  of  the 
case,  the  defendant  is  entitled  to  the  benefit 
of  that  doubt  and  should  be  acquitted.  Id. 
A  witness  cannot  be  asked,  even  on  cross- 
examination,  cooceming  his  knowledge  of  the 
conduct  of  one  charged  with  an  offense  or  of 
particular  acts  of  one  whose  character  is  in- 
volved in  the  issue.   (Ala.)  801. 

Self  defense  againat  assault.  An  asssult  by 
a  husband  for  intimacy  with  his  wife  in  hui 
presence,  raising  a  weft-founded  belief  that  a 
criminal  act  is  ]ust  over  or  about  to  take  place, 
will  not  justify  the  adulterer,  though  in  danger, 
to  defend  himself  with  a  de»lly  weapon.  (Ga.) 
434.  Where  Uie  verdict  is  correct.  If  the  testi- 
mony of  tbe  prosecutor  is  true,  and  tbe  jury 
believed  It  to  be  true,  the  result  coincides  with 
the  substantial  merits  of  the  case.  Id. 

New  trial.  Newly  discovered  testimony,  for 
the  purpose  of  impeaching  a  witness  examined 
on  the  trial,  will  not  justify  a  new  trial.  (La.) 
79.  More  importance  attaches  to  testimony 
nven  on  the  trial  than  to  statements  which 
Uie  witness  may  make  either  before  or  after 
trial.  Id,  The  same  principles  apply  to  oon- 
tradirtory  statements  of  persons  in  extremis  as 
tothoseof  a  witness  examined  underoath.  Id. 

Sentence  and  eieeeution.  A  law  substituting 
the  state  penitentiary  for  the  county  jail  as  the 
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place  of  cooflnement  and  execution  of  peraou 
•entenced  to  be  hanged  is  not  invalid  as  an  «e 
fottfaeto  law  in  rrapect  to  crimes  already  com- 
mitted. (Colo.)  472.  A  law  shortening  the 
time  between  sentence  and  execution  of  a  per- 
son condemned  to  death  Is  «r  poat  facto  and  void 
as  to  prerlous  offenses.  Id.  A  '  'week  of  time, " 
not  leas  than  two  weeks  from  the  day  of  sen- 
traoe,  appointed,  within  which  a  condemned 
person  shall  be  execated,  means  a  period  begin- 
nlngandendingSatordayntghtatmidnlgbt.  Id. 

QmdiUonal  pardon.  A  pardon  on  condition 
that  tbe  prisoner  "leave  the  State  within  forty- 
eleht  hours,  never  to  return,"  may  be  lawfully 
granted  by  a  governor  who  has  authority  to 
ffrant  pardim  on  terms.  (S.  C.)  748.  On  for- 
feiture of  a  pardon  to  breach  of  the  oudHiona, 
•  convict  becomes  liable  to  serve  that  part  which 
he  has  not  already  served  of  his  sentence.  Id. 

Proteeution  ufufor  Reeim  Law.  An  Act  en- 
titled "An  Act  to  Farther  Provide  against  the 

aii.  a  A. 


Evils  Besulthig  frcnn  the  Traffic  In  Intozicatln; 
Liquors  by  Local  Option  In  any  Township  fn 
the  State"  is  not  in  conflict  with  the  CcmstitQ- 
tion,  and  is  a  valid  law.  (Ohio)  749.  The 
term  "beer,"  In  the  absence  of  all  evidence  aa 
to  its  quality  and  effect,  does  not  import  an  in- 
toxicating beverage.  (N.  Y.)  668.  Although 
exclusive  jurisdiction  is  given  to  the  court  of 
nedal  aesnons  over  prosecutions  for  violations 
of  tbe  Excise  Law,  yet  if  during  the  preliminary 
examination  the  case  is  withdrawn  from  tbe 
magistrate  with  bis  consent,  it  may  be  sub- 
sequently presented  to  tbe  grand  jury  and  tried 
in  the  court  of  sessions.  (N.  Y.)  138.  Where 
a  number  of  persons  purchase  and  store  liquor 
and  appoint  an  agent  to  manage  It,  and  he, 
without  a  license,  deals  it  out  to  customers,  tbe 
transaction  Is  a  sale  and  subjects  the  agent  to 
prosecution  for  violation  of  the  Excise  Law 
altbongh  be  acts  as  steward  for  a  social  <dub 
which  owns  the  Uqoor.  Id. 
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Trial;  question  for  Jury  as  to  contributory 

n^Ugenoe  814 
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ABANDONHBHT.    8ee  Husbato  and 
Wira,  36;  bTDiOTMmiT,  bto. 

ABATEHEHT.  Bee  Action  ob  Suit,  11, 

ACADEKT.   See  Ckabitable  Uses,  5. 

ACCO&D  Am  SATISFACnOH. 

1.  The  techoioal  dlBtinctfon  between  a  sat- 
IsfactiOD  before  or  after  breach  of  a  contract  Is 
diar^rded  in  the  State  of  New  York,  and  a 
new  agreement  by  parol,  followed  by  actual 
performance  of  the  sutwtituted  agreemcDt, 
whether  made  and  executed  before  or  after 
breach.  Is  a  good  accord  and  satisfaction  of  the 
coTenant.   McCreery  t.  Day  (K.  Y.)  908 

3.  A  new  agreement,  althoiu^  without  per- 
formance. If  based  on  a  good  oonslderanon, 
will  be  %  satisfaction  of  the  old  one  if  accepted 
assudi.  Id. 

ACTION  OR  SUIT.   Bee  also  Kblxabe  ; 
Taxes,  10:  Tblbgbaph  Cohfanieb,  3. 

1.  If  a  contract  fixes  the  time  for  a  pay 
ment  Mn«ed  upoq,  but  fixea  no  time  for  doing 
that  which  is  the  condition  of  the  payment, 
performance  of  the  condition  fs  not  a  condition 
precedent  to  an  action,  Donowin  y.  Jvdxon 
(CaL)  691 

2.  The  right  to  bring  an  action  for  pur- 
chase money  of  ]and,  under  a  contract  by 
which  one  party  agrees  to  convey,  without  fix- 
ing any  time  tberuor,  while  the  other  agrees 
to  pay  the  price  a  certeln  time  after  final  judg- 
ment in  his  favor  in  a  certain  pending  suit,  ac- 
crues when  BQch  time  has  expired,  although 
no  onnveyance  fs  made.  Id. 

Z.  Loaning  cash  and  securities  to  a  county 
treasurer,  knowing  him  to  be  an  embezzler, 
for  the  purpose  of  enabling  him  to  conceal  his 
embezzlement  by  showing  the  money  and  se- 
curities as  the  property  of  the  county,  does  not 
render  the  lender  liable  to  an  action  In  favor 
of  the  county,  on  the  ground  that  the  discov- 
ery at  hla  embezzlement  and  opportunity  to 

Sroaecute  him  therefor  were  thereby  delayed. 
TOtoti  QmrUif  r.  Swfihtote  (Dak.)  380 

4.  An  action  for  trespass  upon  lands  In 
another  State  cannot  be  brought  In  Massachu- 
setts by  trustee  process,  under  Mass.  Pub.  Stat, 
chap.  188,  1,  8,  authorizing  personal  actions, 
including  trespass  miare  dauaum,  to  be  brought 
by  trustee  process  in  the  county  of  the  trustee's 
residence  or  place  of  bosineaB.  The  statute  did 
6L.IL  A. 


not  g^ve  a  new  jurisdiction  or  make  local  ac- 
tions tran^tory,  but  related  merely  to  process 
in  cases  which  the  parties  were  entitled  to 
bring,  and  to  the  venue  of  actions  brought  by 
the  process  specially  authorized.  AIUjiy.  Con- 
necticut Biver  Lumier  Co.  (Mass.)  416 

6.  The  mayor  of  the  dty  is  not  a  necessary 
party  to  a  suit  to  set  aside  the  water  rates  es- 
tablished by  the  board  of  supervisors.  Spring 
VaUey  WateraorJet  t.  San  £^neim»  City  a 
Covnty  (Cal.)  786 

6.  After  a  decree  of  partition  and  a  sale  of  a 
portion  of  the  land,  a  widow  who  consents  to 
the  decree  and  sale  may,  where  she  elects  to 
take  her  dower  interest  in  money,  establish 
her  rl^ls  by  cross-bill  without  making  the 
partition  purchasers  parties.  Bairt  t.  Bvreh 
(lU.)  I- 

7.  An  action  cannot  be  maintained  on  an 
indemnifying  bond  given  upon  the  lev^  and 
execution  of  mortga^d  goods,  by  the  assignee 
of  the  mortgagee^  right  to  damages  on  such 
bond,  unless  aoch  assignee  has  also  received  an 
assignment  of  tiie  mortgage  debt.  Qarretton 
V.  FerraU  (Iowa)  877 

8.  Tlie  busbaiid  is  not  a  necessary  party  to 
an  action  by  his  wife  against  another  wonun 
for  allenamig  his  affecticmB.  Foot  t.  Card 
(Conn.)  839 

9.  One  with  whom,  as  trustee  for  a  wife, 
an  ajgreement  is  made  by  her  husband  for  sep- 
aration, and  the  payment  of  money  for  her 
support  by  the  husband,  is  the  trustee  of  an 
express  trust,  who  can  maintain  an  action  in 
bis  own  name  to  enforce  or  execute  the  trust. 
Clark  T.  Fotdiek  (N.  Y.)  189 

10.  The  dismissal  of  a  bUl  to  set  aside  a  will 
is  proper  as  to  a  defendant  named  in  the  will 
as  executor  and  also  appointed  thereby  as 
trustee,  with  legal  title  to  certain  lands,  where 
be  refuses  to  act  either  as  executor  or  biisiee, 
and  flies  a  disclaimer  of  any  interest  In  the  es- 
tate.  CampbeUv.  Campbell{U\.)  167 

11.  The  pendency  of  a  former  suit  for  the 
same  cause  of  action  Is  not  a  ground  for  the 
abatement  of  an  action,  unless  the  prior  and 
subsequent  actions  are  both  pendlngln  the  same 
juris(UctIon.  (TBeiUv  T.  Ifew  Tork  A  JT.  B. 
S.  Co.  (K.  I.)  719 

13.  A  suit  for  tort,  brought  against  a  wife 
and  her  husband  jointly,  does  not  abate  as  to 
her  in  consequence  of  bis  death  during  its 
pendency.   Baker  v.  Bradin  (R.  I.)  718 

ADOPTION.  See  Pabbnt  ahd  Child, 
1-8. 

891 
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Adverbe  PosBBSfliON— Appeal  and  Ebbok. 


ADVERSE  POSSESSION. 

1.  The  poeseseioD  of  a  teaant  beyond  tbe 
boundaries  of  the  land  coDlained  in  the  lease, 
even  if  he  believes  that  he  is  occupying  only 
tbe  land  demised,  will  not  be  the  poaaeasion 
of  the  landlord,  it  the  latter  never  had  posses- 
noD  of  the  land  or  claimed  it.  Hoimee  v.  Twr- 
neT9  Fall*  Lumber  Go.  (Man.)  383 

2.  Neither  the  mortgagor  nor  his  grantee 
holds  adversely  to  the  mortgagee  untfl  be  has 
distinctly  disclaimed  holding  tinder  htm,  and 
asserted  title  in  himself.  Id. 

3.  A  widow's  dower  is  not  barred  by  ad- 
verse posBesaion  during  her  husband's  lifetime, 
though  for  a  period  surocient  to  defeat  hia  title. 
WiUtanu  v.  WiUiam*  (Kj.)  687 

NOTBS  AKD  BBZEPB. 

Fayment  of  taxes  as  evidence  of.  81 
Late  decisions.  838 
What  ccmstitutes.  888 

AFFINITT.  See  Courts.  8. 

ALIENS. 

A  declaration  of  intention  to  become  a 
citizen,  made  before  a  clerk  of  a  court.,  need 
not  be  made  in  his  office  or  in  open  court.  Jn- 
dnt  V.  Circuit  Ot.  Judge  (Mich.)  338 

Notes  ahd  Bbibfs. 

Naturalization;  how  accomplished.  388 
AXiIMONT.   See  Husbamd  and  Wifk,  14. 

ALTERATION  OF  INSTRUMENTS. 

Inserting  the  fi^re  "8"  before  the  words 
"per  cent  interest,"  in  a  promissory  note,  is  a 
material  alteration.    Palmer  v.  Poor  (Ind.)  469 

NOTKS  AND  BBIEFS. 

Effect  of;  filling  blanks.  469 

ANIKAI^. 

Notes  ard  Bbieps. 
See  also  Liens. 
Negligent  injury  to;  damages.  454 

ANNUITIES. 

1.  The  devise  of  an  annuity  or  yearly  por 
tion  out  of  the  net  rents  and  profits  of  a  trust 
estate  carries  do  interest  in  the  realty,  where 
tbe  donee  can  never  assert  any  right  of  poases- 
siw.  control,  or  ownership dimngbls lifetime, 
unless  as  tenant  of  the  trustee.  lie  Ba/een  t. 
Sh^nnan  (HI)  745 

3.  An  annuity  given  by  will  is  not  made  a 
rent  charge  upon  trust  lands  from  tbe  leuts  of 
which  It  18  to  be  paid,  wheretheieare  no  words 
creating  a  legal  rent  charge,  and  no  power  given 
to  distntin  ii  the  annuity  be  not  paid.  Id. 
Notes  ahb  Briefs. 

Payable  out  of  rents  and  profits;  gives  no  In- 
terest in  real  estate.  745 

APPEAL  AND  ERROR.   See  also  Tax- 
es, 8. 

1.  Where  a  decree  is  rendered  against  two 
defendants  separately,  on  a  bill  to  compel  con- 
6  L.  R.  A. 


trlhution,  and  this  is  reversed,  an  appeal  to  the 
Supreme  Court  of  Illinois  from  a  decree  of  re- 
veml  cannot  be  sustained  as  to  one  of  the  de- 
fendants against  whom  the  judgment  was  for 
less  than  $1,000.   Farwdl  y.  Becker  400 

2.  Actions  relating  to  the  existence  of  a 
nuisance  are  not  within  the  provisioDs  of  Iowa 
Code,  §  8173,  making  the  right  of  appeal  to  the 
supreme  court  depend  upon  the  amount  in  con- 
troversy or  a  certificate  of  tbe  trial  judge;  and 
Vbssv  may  therefore  be  appealed  to  that  oouit 
without  reirard  to  tbe  amount  involved.  Far- 
ley V.  QeiMcker  (Iowa)  6SS 

8.  No  appeal  will  lie  from  an  order  appcrint- 
ing  tiie  m(rther  guardian  of  a  natural  child. 
Ramaay  v.  Thompeon  (Md.)  705 

4.  On  the  death  of  an  administrator  against 
whom  a  decree  for  tbe  payment  of  money  out 
of  the  assets  of  the  estate  has  been  rendered, 
the  proper  party  to  appeal  is  not  his  adminis- 
trator, but  an  administrator  de  bonia  rum. 
Miller  y.  MeMeefun  (W.  Va.)  515 

6.  An  administrator  de  bonU  non  need  not 
make  himself  a  formal  party  to  the  record  in 
order  to  am>eal  from  a  decree  against  his  |««de- 
cessor,  who  is  dead,  but  may  simply  petition 
for  an  appeal,  stating  the  other's  death  and  ex- 
hibiting his  own  appointment.  Id. 

6.  On  appeal  from  a  conviction  of  murder, 
where  the  record  recites  the  going  into  court  of 
defendant  and  his  counsel  the  calling  and 
coming  in  of  tbe  Jury,  the  continuance  of  the 
trial,  the  argument  of  counsel,  the  instnicUuis 
to  the  jury,  their  retirement,  and  ttie  return  of 
the  Jury  into  court  with  the  Terdiet.  and  the 
verdict  itself,  all  hi  one  entry,  tt  sufficiently- 
shows  defendant's  presence  at  the  rendition  of 
tbe  verdict.    Trunale  v.  Territorg  (Wyo.)  884 

7.  Appellee's  additional  abstract  and  argu- 
ment will  not  be  stricken  from  the  record,  with 
costs  of  printing  the  same,  because  not  served 
witiiin  the  time  required  by  tbe  rules,  where 
the  final  submission  of  the  cause  was  not  re- 
tarded thereby.    DoeUtOe  v.  Doolittle  (Iowa) 

187 

8.  A  general  objection  to  deciaraUons  of 
two  persons  whose  statements  are  not  distin- 

fuished  is  insuffldeot  to  question  the  admisd- 
ility  of  the  declarations  of  one  of  than. 
H<iima  T.  Tumert  Fatte  Lumber  Co.  (Mass.) 

288 

8.  An  appeal  will  be  dismissed  where  tlw 
judgment  has  been  performed.   Bt'niroffgr  r. 

MoAony  (Iowa)  50 

10.  Affidavits  as  to  oral  agreements  between 
counsel  will  not  be  considered  on  appeal,  un- 
der Iowa  Code,  g  318,  at  least  so  far  as  they 
are  in  conflict.  Hardin  v.  I<ma  R.  db  Oonslr. 
Co.  (Iowa)  62 

11.  On  appeal  from  a  conviction  for  mur- 
der, defendant,  who  has  objected  in  the  trial 
court  to  testimony  that  it  was  impossible  for 
the  grand  Jury  finding  the  indictment  to  ob- 
tain the  name  of  the  deceased,  cannot  com- 
plain of  the  absence  of  proof  that  such  is  the 
case,  and  so  insist  that  the  indictment,  charg- 
ing him  with  tbe  murder  of  a  person  to  the 
grand  Jury  unknown,  is  at  variance  with  the 
evidence,  which  shows  tbe  name  of  such  per- 
son.   TrunibU  v.  Territory  (Wyo.)  884 
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la.  Where  an  item  of  atatutory  costs  is  dis- 
allowed by  the  trial  court  in  an  action  of  which 
the  Bupreme  court  would  have  jurisdiction  on 
smeaf,  the  aggrieved  party  may  have  such  dis- 
AUowance  alone  reviewed  in  the  supreme  court, 
notwithstanding  the  fact  that  such  item  alone 
is  not  sufflcleot  in  amount  to  give  that  court 
Jurisdiction  of  the  controversy.  Farleif  v. 
Geiteeker  (Iowa)  633 

18.  The  sufficiency  of  the  evidence  to  sup- 
port a  verdict  cannot  be  considered  on  an  as- 
signment of  error  for  refusal  to  grant  a  non- 
amt.    Dientein  v.  Sehubkagel  (Pa.)  481 

14.  The  Colorado  statute  providing  that 
judgments  or  orders  in  cases  of  contempt  shall 
be  nnal  and  conclusive  does  not  prevent  a  wiit 
of  error  from  the  final  judgment,  but  restricts 
the  review  to  an  inquiry  into  the  jurisdiction 
4>(  the  court  entering  the  judgment.  Cooper  v. 
Fieafte,  Tfya»  (Colo.)  480 

15.  An  objection  that  there  is  no  evidence 
that  the  defendant  was  operating  a  cable  rail- 
road at  the  time  of  the  accident  will  not  be 
considered  on  appeal,  when  no  such  question 
was  raised  on  the  trial,  and  the  operation  of 
the  road  by  defendant  is  an  admitted  fact  in 
the  case,  ninter  v.  Kantat  City  CabU  B.  Co. 
<Mo.)  586 

16.  An  objection  that  the  cause  should  not 
"be  tried  as  an  equitable  action  will  not  be  con- 
flidered  when  ratoed  fortbeflrsttimeon  appeal. 
Adams  County  v.  HunUr  (Iowa)  61S 

17.  An  insurer  who.  in  cross-examining  the 
assured  as  to  his  having  incumbered  the  prop- 
erty, particularly  inquired  of  him  whether  the 
Incumbrance  had  been  paid  before  the  fire, 
cannot  object  on  appeal  that  the  finding  of 
payment  was  not  established  by  the  answers  of 
the  assured  that  they  had  been  paid,  l^te 
Jtu.  Go.  V.  Sckreek  (Neb.)  534 

18.  A  party  who,  upon  cross-examining  his 
adversary,  insisted  upon  making  the  very  proof 
objected  to  cannot  be  heard  on  appeal  to  ob- 
ject that  the  evidence  was  not  within  the  legal 
form  presented  by  the  pleadings.  Id. 

19.  Findings  of  fact  of  a  commissioner, 
though  not  as  conchisive  as  the  verdict  of  a 
Jury,  will  be  sustained  on  appeal,  where  they 
bave  been  approved  by  the  court  below,  unless 
plainly  not  warranted  by  any  reasonable  view 
of  the  evidence.   B^fer  v.  O'Neal  (W.  Va.) 

437 

30.  The  findings  or  decree  of  a  chancellor 
may  be  sustained  on  conflicting  evidence,  al- 
though so  doubtful  and  unsatisfactory  tliat  the 
appeliEte  court,  if  acting  on  It  in  the  first  in- 
sUinoe,  would  have  pronounced  a  different  de- 
■cree.  Id. 

31.  An  instruction  as  to  the  effect  of  the  In- 
tenaption  of  possesion  by  a  stranger,  even  if 
«roneous,  is  immaterial  where  there  was  no 
evidence  of  any  interrupdon  by  a  stranger  or 
anybody  else.    Wren  v.  Parker  (Conn.)  80 

23,  An  error  in  submitUoff  a  question  to  the 
jury  is  not  material,  where  tne  court  has  sufA- 
ciently  ruled  in  accordance  with  the  jury's  de- 
cision by  refusing  to  set  aside  the  verdict. 
OetUrai  lAth,  A  Eng.  Co.  v.  Moore  (Wis.)  786 

«L.aA. 


ASSAULT  AND  BATTERY. 

A  husband  may  attack,  for  intimacy  with 
his  wife  in  his  presence,  raising  a  well- 
founded  belief  that  the  criminal  act  is  Just  over 
or  atx)ut  to  begin;  and  the  adulterer,  though  in 
danger,  has  no  right  to  defend  himself  by  us- 
ing a  deadly  weapon.   IkrytiaU  t.  State  (Ga.) 

4S4 

ASSESSMENTS. 

Notes  and  Bbibps. 

See  also  Taxbs. 

For  local  purposes,  as  distinguished  from 
taxes;  exemptions.  155 

ASSIGNMENT.   See  ahw  Dbhd,  2;  Hort- 

HAGE.  13;  Novation. 

1.  An  agreement  that  an  attorney  shall 
have  a  fixed  share  of  the  proceeds  of  certain 
claims  in  consideration  of  their  prosecution  by 
him  and  the  extinguishment  of  a  debt  due  him 
for  past  services,  although  the  sole  right  to 
compromise  them  and  the  power  to  bring  suit 
is  reserved  to  the  creditor,  constitutes  an  equi- 
table assignment  of  the  stipulated  share.  Posr- 
hank»  v.  Sargent  (N,  Y.)  475 

3.  The  test  of  an  equitable  assignment  is 
whether  the  debtor  would  be  Justified  in  pay- 
ing the  debt,  or  the  portion  contracted  about, 
to  the  person  claiming  to  be  assignee.  Id. 

S.  The  equity  of  an  attorney  to  whom  an 
equitable  assignment  is  made  of  a  share  of 
claims  which  are  to  be.  and  which  are,  collect- 
ed by  his  efforts,  although  the  power  to  bring 
suit  and  iJbe  sole  right  to  compromise  Is  re- 
served to  the  creditor,  is  not  inferior  to  that  of 
one  to  whom  they  are  assigned  as  collateral  se- 
curity for  a  precedent  debt,  and  who  cannot 
prevent  a  compromise  by  the  creditor  If  suffi- 
cient is  obtained  to  satisfy  bis  claim.  Id. 

4.  The  moment  a  creditor  attains  legal  title 
and  possession  of  bonds  received  in  payment  of 
a  claim,  tbe  equity  of  another  to  whom  he  had 
previously  made  an  equitable  assignment  of  a 
share  of  tbe  daims  becomes  a  legal  title,  and 
the  poaaeasion  as  to  that  ahare  Is  the  possession 
of  the  assignee.  Id. 

NoTBB  Airo  Briefs. 
Of  deed.  864 
Of  ri^t  to  damages  for  unlawful  seizure  of 

goods.  878 

ASSUMPSIT. 

1.  An  action  for  money  had  and  received 
will  lie  to  recover  the  consideration  paid  for 
land,  where  the  purchaser  is  entitled  to  rescind 
tbe  contract  and  has  tendered  a  sufilcient  re- 
conveyance. 3fc£»nnon  V.  ■pWiffiar  (Wis.)  131 

3.  Payment  by  a  wife  of  her  husband's 
debt,  induced  by  threats  of  his  arrest  on  the 
eve  of  their  departure  for  Europe,  and  her  fear 
of  the  effect  thereof  on  bis  shattered  and  feeble 
health,  even  if  there  la  a  lawful  ground  for  his 
arrest,  constitutes  duress,  and  she  can  recover 
back  the  money  paid.  AdamB  v.  Irving  Nat. 
Bank(T^.Y.)  481 
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ATTACHHBHl^BAirKS  ADD  BAITKIHO. 


ATTACHMENT.  See  Coktsibdtioit.  S. 
ATTOBHETS.  See  AaneinEBirr,  1;  Coen 

AND  FeBB;  HUSBAirat  AMD  WlFB,  17;  Is- 
•  80LTBN0T  ABD  ABBTOXIDIIT  FOB  CBBDI- 
TOBS,  2. 

Nom  ADD  Bbxkvb. 

Contracts  to  appear  before  public  boards; 
Talidity  of.  808 

AUDITORS. 

NoTSB  Aim  Bribps. 
Appointment  in  writs  of  entry.  288 
BAGOAaE.  See  Cabribbs,  9. 

BAIL  AND  BEOOeNIZAHCB. 

1.  Wbere  a  party  Is  in  cnitody  under  an 
information  ebarging  blm  with  a  bailable  felo- 
ny, and  the  Judge  or  the  criminal  coart  of  rec- 
ord before  wbidb  he  is  charged  refuses  to  take 
aDT  action  whatever  in  the  case,  either  as  to 
ball  or  trial,  on  the  ground  that  be  Is  diiiquali' 
fled  by  reason  of  interest  .and  affinity  to  act, 
and  it  does  not  appear  to  the  supreme  court,, 
on  a  habeas  corpus  proceeding,  that  the  judge 
ia  disqualified,  bail  conditioned  for  the  party's 
appearance  before  the  criminal  court  of  record 

be  allowed.   Ex parU  BtoTU  (F\a.)  718 

2.  A  ball  bond  given  under  the  Florida 
Act  of  Jan.  6,  18^  (HcGlel.  Dig.  486,  440), 
must  be  approved  by  the  court,  if  given  while 
the  court  rendering  judgment  or  sentence  is  in 
aenion.    Witliama  v.  &ate  (Fla.)  831 

8.  Unless  an  instrument  given  as  ball,  un- 
der the  Florida  Act  of  Jan.  6.  1848  (HcClel. 
Dig.  48S.  440),  has  a  seal,  it  Is  not  a  bond  as 
required  tiy  Uie  Act,  and  will  not  autiioriEe  ex- 
ecution tbereon,  under  the  statata,  "aa  If  there 
bad  been  judgment  at  law  upon  anch  bond." 

Id. 

4.  A  bail  surety  who  requests  the  court  to 
impose  a  flne.  Instead  of  imprisonment,  on  a 
prisoner,  and  offers  to  give  bond  to  secure  pay- 
ment of  the  flne,  and  who  dgns  a  paper  pur- 
porting to  be  a  bond,  and  informs  the  court  he 
has  given  the  bond  required  by  law,  whore- 
upon  the  prisoner  b  rdeaaed  and  works  as  s 
tenant  for  the  surety  until  the  paper  falls  due, 
— ^Is  not  estopped  from  ouestiomng  the  legality 
of  an  execution  Issued  by  the  clerk  upon  the 
return  of  the  paper,  on  the  ground  that  there 
was  no  seal  to  such  paper,  where  It  was  taken 
and  apiffoved  in  open  court     the  judge.  M. 

BAILMENT.    See  also  Stocktabdb,  1; 

Wajiehoubemsk,  2, 

1.  An  agreement  to  manufacture  engrav- 
ings and  nihographs  for  theatrical  purposes 
for  the  spedal  use  of  a  person,  to  be  taken  and 
paid  for  by  blm  during  a  theatrical  season,  the 
work  to  be  ready  for  delivery  by  a  certain  day, 
is  not  a  sale,  but  an  agreement  for  work  and 
labor;  and  the  manufacturer  holds  the  work 
merely  as  bailee  Rubject  to  the  Hen  of  the  con- 
sideration to  be  paid.  Central  Lith.  <£  Eng. 
Co.  v.  Miwre  (Wis.)  788 

2.  Where  engravings  and  lithographs  were 
burned  whUe  m  the  poswarion  oi  the  nianu- 
6L.R.  A. 


facturer,  aftw  thOT  were  ready  for  delivery 
and  afttf  they  had  been  aoeepted  b7  per- 
Bon  for  whom  they  were  made,  the  latter  mnat 
Buffer  the  Iom.  21 
8.'  Insurance  of  goods  manu&ctored  to 
ordw  by  the  manufacturer,  who  holds  them  as 
bailee,  although  taken  by  him  as  nominal  own- 
er, is  not  material  as  bearing  on  the  question 
of  their  ownership,  or  of  ms  right  to  collect 
the  amount  due  him  on  the  contract  from  tbe 
person  for  whom  th^  were  made.  JUL 

NoTBBjum  Banora. 
Innkeefters;  guests,  who  are.  808 
By  letting  to  hire;  canlsrs  as  hallaeB.  018 

BANKS  AND  BANKINO.    See  also 

Gift,  1. 

1.  Wbere  tax  reoeipta  are  received  by  a 
bank  In  good  faith  as  d^xmts  and  credited  as 
BO  much  money,  it  becomes  at  onoe  teal^ 
liable  to  the  depositor  as  for  so  mudi  cau  de- 
posited.   WcMon  V.  Lamb  (Ind.)  191 

2.  In  determining  the  llaUU^  of  a  bank 
for  fraudulent  representations  as  to  boIvcdct 
to  induce  certain  oepositB,  where  this  d^iencb 
on  the  question  whetlier  the  depositor  had 
checked  out  the  whole  amount  deposited  after 
such  representations,  the  time  of  depoidt  of 
tax  reodpta  la  the  time  when  they  were  deUv* 
ered  and  credited  on  the  depositor's  tax  book, 
and  the  same  marked  paid  by  him  on  the  tax 
duplicate,  although  he  was  not  credited  there- 
with on  the  books  of  the  bank  for  flvn  dm 
thereafter.  Id, 

8.  No  trust  can  be  implied  from  a  mere 
deposit  in  a  savings  bank  by  one  person  In  the 
name  of  another.    Beaver  v.  Beaver  (N,  Y.) 

408 

4.  The  prohibition,  under  C.  a  Rev.  BtaL 
%  6242,  against  transfers  by  a  national  banking 
association  after  commission  of  an  act  of  In- 
solvency or  in  contemplation  thereof  with  a 
view  to  the  preference  of  one  credltw<  does 
not  include  a  pledge  of  Its  securities  to  a  rea- 
sonable amount  to  raise  money  to  meet  an  un- 
expected run,  although  the  bank  la  then  in  fact 
insolvent,  if  it  has  not  become  reasonablv  ap- 
parent to  Its  officers  that  it  wiU  presenuf  be 
unable  to  meet  its  obligations,  and  will  be 
obliged  to  suspend  Its  ordinary  opoaUonsL 
Armitrong  v.  Vhemieal  Nat.  Bank  (C.  C.  8. 
D.  N.  Y.)  226 

5.  Where  securities  are  delivered  to  a  bank 
spedflcally  to  |»otect  the  banker  in  a  partic- 
ular transaction  or  series  of  transactions,  the 
bank  has  no  Hen  upon  them  for  any  other  pur- 
pose, and  cannot  assert  one  for  any  other  in- 
debtedness, wliether  arising  upon  general  ac- 
count or  otherwise.  2d. 

0.  The  amount  of  an  overdraft  uptm  a 
bank  account  Is  not  necessarily  the  sum  drawn, 
but  it  is  the  amount  drawn  less  the  amount  to 
which  the  drawer,  at  the  time,  is  entitled  to 
88  a  credit  balance  upon  his  account  2d. 

7.  Wbere,  by  the  fraud  of  a  third  person, 
a  depositor  of  a  bank  is  induced  to  draw  his 
check  payable  to  a  nonexisting  person  or  order, 
the  drawer  being  In  igDoranoe  of  tlie  fiict  and 
Intending  no  fnnd,  the  bank  on  which  the 
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check  Is  BO  (IrawD  is  DOt  authorized  to  pay  it 
and  charge  the  amount  of  the  account  to  its 
customer,  on  the  indonement  of  the  parly  pn- 
lentfaig  h,  although  it  qipeais  to  have  been 
prerionsly  indmsed  Iqr  the  party  named  as 
payee.  Sudi  indorsement  is,  in  effect,  a  for- 
gery, and  tiw  payment  thereon  the  bank 
confers  no  zi^t  on  it  as  against  the  drawer  of 
the  dieck.  Armitroiw  t,  Powunjf  Sat.  Bank 
(Ohio)  625 
8.  In  the  absence  of  a  course  of  dealing  or 
understanding  to  the  contrary  between  the 
parties,  the  duty  of  a  banker  fa,  in  all  cases,  to 
pay  to  the  person  named  or  his  order,  where 
the  terms  of  the  check  are  such;  and  he  may 
and  should  withhold  payment  until  f oQy  satis- 
fied as  to  the  genuineness  of  the  indorsement 

Id. 

0.  Where  a  bank  accepts  and  cashes  a 
check  drawn  on  a  hank  in  another  county,  to 
which  the  names  of  the  drawer  and  payee  have 
been  foreed,  without  requiring  any  Identiflca- 
ti(m  of  tne  parties  to  whom  payment  is  made, 
the  bank  m  which  it  pnrports  to  have  been 
draws,  and  by  which  it  is  paid  on  its  being 
transmitted  by  the  former  bank,  can  recover 
back  the  amount  so  paid.  Pt^pt^t  Bank  v. 
Fraaldin  Bank  (Tenn . )  724 

Notes  asj>  Bbisfs. 

National;  adjustment  by  creditors;  lien  on 
aaiels;  banker's  lien  on  deposita.  226 

Knowledge  of  depositor's  dgnatuie;  effect 
of  payment  of  check.  T94 

BILLS  AND  NOTES.   See  also  Altera- 
tion OF  Ihbtbousnts;  Cobporatiokb,  11; 

HrSBAlTD  AND  WlTE,  3;  PsiNCIFAL  AHB 

Agent,  8. 

1.  A  note  payable  to  "  the  estate"  of  a  cer- 
tain person,  deceased,  or  order,  is  not  invalid 
as  a  promissory  note  for  want  of  a  sufficiently 
definite  payee.   Shato  v.  Bmi^  (Mass.)  848 

2.  The  rule  that  a  negotiable  instrument 
made  payable  to  a  fictitious  person  or  order  is, 
in  efFoiA,  an  instrument  payable  to  bearer,  ap- 

Elies  only  where  it  is  so  made  with  the  know' 
)dge  of  the  party  making  it,  and  does  not  apply 
where  the  maker,  supposing  the  payee  to  be  a 
real  person,  and  intending  payment  to  be  made 
to  such  person  or  his  order,  is  induced  by  the 
fraud  of  another  to  draw  It.  Amalrong  v. 
FWneroy  Nat.  Bank  (Ohio)  626 
8.  A  promissory  note  Is  not  delivered  so 
that  it  can  become  valid,  even  in  the  hands  of 
a  bona  fide  purchaser,  where  the  maker  signs 
his  name  to  It  through  fear  of  violence,  and  It 
Is  snatched  up  as  soon  as  signed  and  carried 
away  against  his  will.   JWmer  v.  Poor  (lod.) 

469 

4.  One  who  sella  a  note  which  is  void  in 
hts  hutds  on  grounds  of  public  policy,  f raudu- 
kmllv  repreaentbig  it  to  be  good,  is  liable  to  the 
purchaser  for  the  money  paid  therefor,  when 
tiie  maker  has  refused  payment,  although  the 
purchaser,  as  a  bona  fide  holder,  might  have 
coUected  It  from  the  maker.  Beans  v.  Stuhr- 
berg  (Mich.)  601 

5.  An  indoTser  cannot  deny  the  validity  of 
an  original  note,  as  against  a  Bona  fide  homer, 
6L.RA. 


although  the  indorsement  was  merely  for  ac- 
commodation. BifutM  T.  GUibe  Sat.  Bank 
(Mass.)  879 

6.  It  does  not  constitute  a  void  gift  of  prop- 
erty to  her  husband,  as  against  bona  fide  nold- 
era,  for  a  married  woman  to  Indorse  her  signa- 
ture on  blank  ootea  for  her  husband's  use.  id. 

Notes  AiiD.BBmn. 

For  Bohemian  oats;  nwotiation;  void  note. 

601 

Uae  of  ficthioas  names.  <n5 
Payable  to  "estate^or  heln.  848 
DeUveiy.  408 
Release  of  surety  on  promissory  note.  688 

BOHEMIAN  OATO.    See  Contkacts, 
NoTua  AitoBBixm;  Fraud  aitdI^^udu- 

LXNT  CknrVBTANOBS,  8. 

BONDS.  Bee  also  Interbst,  1. 

1.  A  seal,  or  a  scrawl  to  which  the  statute 
gives  the  same  effect,  is  essential  to  a  bond; 
and  an  Instrument  without  such  seal  or  scrawl 
is  not  a  bond,  although  redtinc  in  the  body 
thereof  that  the  oblbsws  oc  parttes  thereto  have 
set  their  bands  ana  aeato.  WHUam  t.  Stat» 
(FU.)  881 

d.  One  who  executes  a  bond  may  be  liaUe 
upon  it,  although  his  name  do  not  appear  In 
the  body  of  it.    Campbell  v.  Holering  (Utnn.) 

277 

8l  An  action  on  a  bond  to  save  a  person 
harmless  from  all  damages  and  costs  by  reason . 
of  a  claim,  and  to  pay  eJl  costs  and  damages 
to  whidi  he  m^  be  put  by  reason  thereof, 
does  not  accrue  until  he  has  actually  paid  nich 
costs  and  damages.  id. 

4.  Municipal  bonds,  in  the  aheenoe  of  any 
provision  as  to  the  place  of  payment,  an  pay- 
able at  the  treasury  of  the  mnnlclpallty. 
S^iend  v.  Pitttburgh  (Pa.)  686 

6.  Bonds  may  be  issued  by  a  city  to  pay 
for  proper^  lawfully  purchased.  In  the  ab- 
sence of  any  statutory  or  constitutional  pro- 
hibition, although  they  could  not  lawfully  be 
Issued  to  be  placed  in  the  market  for  safe  to 
obtain  money.  BtuhviUg  Oeu  Co.  v.  ButhmUe 
(Ind.)  815 

Notes  and  Bbirfb. 
See  also  Coupons. 
Of  indemnity;  validity  of  ezecudoo.  S78 
Of  municipBl  corporation;  Interest  on;  where 
payable.  686 

BOUND  ARIEa 

1.  The  purchaser  from  the  government  of 
lands  bordering  on  non-navlgable  Inland  lakes, 
divided  therefrom  in  the  survey  bv  a  meander- 
ing line,  and  designated  as  a  fracnonal  qiiarter 
or  lot,  giving  the  number  of  acres  of  dn^  land, 
takes  dl  the  land  within  the  subdivision,  in- 
cluding that  part  beyond  the  meandering  line 
and  covered  hr  the  water.  Btmar  v.  Biee 
(Ind.)  887 

2.  A  deed  of  land  naming  a  creek  as  one 
boundary,  made  by  a  probate  Judge  as  trustee 
of  towuHBlte  lots,  under  Act  of  Congress,  con- 
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veya  only  to  the  bank  of  the  creek,  where  at 
the  same  sale  the  bed  of  the  creek,  which  had 
been  separately  described  in  the  notice  of  sale, 
la  separately  sold  and  is  conveyed  the  same 
day  to  another  purchaser.  Pearet  v.  Denver 
(Colo.)  641 

BURDEN  OF  PROOF.   See  Evidbncb, 

n. 

CARMER8,    See  also  Limitation  of 
Actions,  1,  3;  Stbsbt  Railways,  1, 3. 

1.  A  regulatioD  that  a  railroad  passenger 
who  fails  to  purchase  a  ticket  mufit  pay  10 
cents  more  than  the  regular  fare,  for  which 
extra  charge  a  cheek  wiU  be  given  by  the  con- 
ductor, which  will  be  cashed  at  any  ticket  of- 
fice, is  not  unreasonable.  Beete  t.  Annnrfea- 
fua  S.  Co.  (Pa.)  m 
2.  An  extra  demand  of  10  cents  from  a 
passenger  without  a  ticket,  which  will  be  le* 
fundea  at  any  regular  ticket  office  on  present- 
ing a  check  given  him  by  the  coaductor,  is  not 
a  part  of  the  "  fare  or  charge  for  transporta- 
tion,"  within  the  meaning  of  a  statute  fixing 
the  maximum  rate  of  fare.  Id. 

8.  A  railroad  company  is  under  a  duty  to 
a  passenger  who  was  thrown  on  its  tracks  by 
the  fault  of  its  servant,  producing  mental  in- 
capacity, to  take  steps  to  prevent  Inlurv  to 
him  from  the  danger  ii  knew  be  was  likeiy  to 
incur  from  its  trains.  Citudnnatt,  J.  8t.  L.  <fi 
C.  B.  Co.  T.  Cooper  (Ind.)  241 

4.  The  drunken  condition  of  a  pasaenger 
will  not  excuse  a  carrier  for  negligently  leaving 
him  exposed  on  a  raibroad  track,  where  he  had 
fallen  from  a  train  through  the  fault  of  the 
carrier,  and  was  in  consequetUK  dazed  and  his 
mental  faculties  impaired.  Id. 

6.  A  passenger  riding  with  his  elbow 
alightly  projecting  out  of  a  car  window  is  not 
thereby  precluded  from  recovering  for  an  in- 
jury to  his  hand  and  wrist,  which  were  inside 
the  car,  from  a  stick  of  wood  coming  in  through 
the  open  window,  unless  the  fact  that  his  elbow 
was  out  of  the  window  contributed  to  the  in- 
laty.  MoakterY.FMtandd  W.  V.R,  Oo.{Ot.) 

656 

6.  For  a  postal  clerk  to  ride  in  a  mail  car 
while  off  duty,  in  the  absence  of  any  rule  of  the 
Tallroad  company  forbidding  him  to  do  so,  is 
not  contributory  negligence  which  will  prevent 
recovery  of  damages  caused  by  a  collision  of 
trains.  Baltimore  diO.B.Oo.  v.  State,  Wil^ 
(Md.)  706 

7.  Where  a  shipper  of  stock  on  a  freight 
train  voluntarily  went  on  top  of  the  train  in 
obedience  to  an  order  or  direction  of  the  con- 
ductor to  tielp  signal,  and,  while  watching  a 
brakeman  trying  to  make  a  coupling,  was  se- 
verely injured  by  a  suddeo  forward  motion  or 
Jerk  of  the  train,  no  recovery  can  be  had  against 
the  railroad  company  for  his  injuries,  as  he 
voluntarily  placed  himself  in  a  poaiUou  of 
known  danger.  Aieltiaon,  T.  A  8.  K  H.  Co. 
V.  Lindlei/  (Kan.)  646 

8.  A  sleeping-car  company,  so  far  as  it  ren- 
ders services  sinularin  kind  to  an  innkeeper,  is 
subject  to  the  same  liabiUties;  and  where  an 
article  of  wearing  apparel  belonging  to  a  pas- 
senger in  one  of  such  cars  has  been  placed  in 
«  L.R.  A. 


the  care  of  a  porter,  and  Is  stolen  from  the  car, 
the  company  will  be  liable  therefor.  FvUman 
Palaeg-(Mr  th.  v.  Jm  (Neb.)  809 
9.  A  catalogue  prepared  by  a  traveling 
salesman  at  his  own  expense,  and  which  was 
his  own  individual  property,  and  carried  with 
him  as  an  article  convenient  and  necessary  for 
use  in  his  business  while  traveling,  is  an  arti<^e 
of  personal  baggaee  for  which  he  may  recover 
when  lost,  wiu  ouier  ardcles  in  a  valiae,  by  a 
baggage- transfer  carrier.    Bta-ab  v.  Kendrick 

(ina!r  ftW 

10.  A  valid  contract  limiting  the  liability  of 
a  carrier  to  a  certain  agreed  valuation  of  the 
property  carried  may  be  made  where  it  is  just 
and  reasonable  in  its  terms,  and  a  reduced  rate 
of  freight  is  made  the  consideration  for  it. 
Bichmond  A  D.  R.  Co.  v.  Payne  (Va.)  849 

11.  A  condition  in  a  bill  of  lading  by  which 
the  consignee  agrees  to  be  ready  to  receive  his 

ride  when  the  ship  is  ready  to  unload,  that 
default  thereof  the  ship  may  land,  wan- 
house,  or  place  them  in  a  fighter  without  no- 
tice, immediately,  at  his  risk  and  expense,  after 
the  goods  leave  the  deck  of  the  ablp,  exempts 
the  ship  from  Uie  duty  of  giving  him  any  no- 
tice, but  not  from  the  duty  of  exercising  reason- 
able care  to  discharge  them  at  a  suitame  place. 
Be^«Y,  The  Botkmna  Bay  (C.  C.  S.  D.  N. 

12.  It  is  not  unlawful  to  stipulate.  In  a  bill 
of  lading  which  requires  a  ship  to  use  reason- 
able care  in  discharging  goods  at  a  proper  time 
and  place,  that  no  notice  of  discharge  need  be 

given  to  ttie  consignee.  Li. 

18.  It  is  the  duty  of  an  express  company, 
under  N.  C.  Code,  g  1964,  which  requires  that 
agents  shall  receive  articles  for  transportatkm 
"  whenever  tendered  at  a  regular  depot,  ,  .  . 
and  shall  forward  the  same  by  the  roate^ae- 
lected  b^  the  person  tendering  the  freight,  un- 
der existing  laws,"to  receive  a  package  of  money 
"whenever  tendered,"  except  at  times  for  re- 
pose or  for  taking  meals  according  to  the  usages 
of  the  place;  the  words  "ilnUer  existing  laws" 
refer  only  to  the  time  of  forwarding.  There- 
fore a  rule  of  the  company  prohuiiting  the 
receipt  of  money  packa^  except  on  the  same 
day  of,  and  prior  to,  the  arrival  and  departure 
of  trains  going  towards  the  deatbiatlon  of  the 
package,  u  unreaaooable  and  void.  J^Mp  v. 
Southern  Exp.  Co.  (N.  C.)  S71 

Notes  and  Bbisfb. 
See  also  Shipping. 

Of  passengers;  duty  as  to  platforms  and  ap- 
proaches; duty  to  lignt  staUons.  193 
Of  paasenKera;  care  and  diligence  required; 
care  required  of  passenger;  ne^igence  of  rail- 
road agents  and  servants.  241 
Duty  toward  drunken  passengers.  243 
Who  is  common  carrier.  610 
Liability  to  volunteer.  646 
Injurv  to  passenger;  effect  of  passenger's 
having  nls  arm  resting  upon  window  sill.  657 
Injury  to  passenger  riding  In  baggage  car. 

706 

Liability  to  person  wrongfully  on  bain; 
effect  of  consent  of  conductor  to  such  pres- 
ence. 410 
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BeguladoDs  as  to  paTChBW  of  tleket;  zeaHm- 
ablenen:  Tequlrinc  extra  fan  fear  pftynunt  on 
tnin.  580 

Blg^  to  Iwneflt  of  Insanncft.  805 

As  bailees;  du^  of;  liabUlty  of  deeping  car 
company  as  Innkeepor.  809 

Of  frelcht:  liability  for  loss  of  goods;  11a- 
bUl^  asmrareT  limltiog  or  restricting  by  coo- 
tract;  restriction  in  bill  of  lading;  restriction 
by  valuation;  continuous  rights;  liability  of 
bailee;  liabili^  for  wrong  delivery;  stipola- 
tlona  tot  exemptions  as  to  negligence.  649 

'GEBTIORABI. 

t.  A  writ  of  certiorari  cannot  be  demanded 
by  a  comidalning  taxpayer  to  review  on  the 
inerlts  the  acUoi  of  a  board  of  equallcalion, 
under  the  Tennessee  Act  of  Marcn  26,  IStfJ, 
which  declares  that  tbe  action  of  the  board 
«hall  be  final  TcmUjuim  v.  Board  <^  Sguali- 
tation  (Tenn.)  207 

2.  "  BafQcient  cause "  for  a  writ  of  cer- 
tiorari, as  provided  by  Tenn.  Const,  art.  6,  ^  10, 
must  be  deftued,  either  by  statute  or  judicial 
^lecision,  and  doee  not  exist  for  tbe  purpose  of 
reviewing  a  dcdslMi  on  the  merite,  except 
where  the  writ  liee  as  a  subititate  tox  an  appml 
•or  writ  of  error,  or,  posdbly.  Instead  of  audita 
gwrda.  Id. 

•CHABITABIiE  USES.   See  also  Kegli- 

QKNOE,  1. 

1.  A  bequest  or  devise  to  educate  the  pab- 
lie  io  any  branch  of  science  by  the  dissemina- 
tion of  the  works  of  a  given  author  is  a  good 
charitable  use,  provided  auch  works  contain 
nothing  hostile  to  rellgkm  <»*  law,  0«OTg»  v. 
Braddoek  (N.J.)  611 

2.  A  testamentary  disposition  for  the  pur- 
pose of  circulating  the  works  of  Henry  George 
upon  the  land  question,  la  a  valid charita- 
Ue  use.  Id. 

8.  Charities  for-  religious  purposes  are  not 
Against  the  policy  of  tbe  law  in  Virginia. 
Qmaral  AmmXiIsi  Drabv.  Ohwnh  t.  QuVitU 
<Va.)  831 

4.  The  Stetote  of  48  Elizabeth,  whetb^  It 
was  ever  tn  force  In  Virginia,  or  not,  is  of  no 
effect  In  determining  the  validity  of  a  gift  for 
charitable  uses.  Id, 

6.  A  fund  given  bv  will  to  trustees  "  to  es- 
tablish a  female  acaoemy,"  etc ,  may  be  nswl 
for  tbe  support  of  a  public  school  in  connec- 
tion with  Uie  town,  when  it  bas  become  im- 
practicaUe  to  maintain  a  female  academy  with 
iL   AOama  Femah  Aeademai  r.  Maim  (N.  H.) 

788 

9.  lAnd  devised  as  the  site  of  a  dty  hos- 
pital may  be  sold  1^  ord^  of  court  and  the 
proceeds  invested  to  provide  for  the  current 
■expenses  of  the  hospital,  by  the  application  of 
the  doctrine  of  cyprit,  where  tbe  will,  which 

fives  a  sum  of  money  also  for  such  hospital, 
oes  not  indicate  any  intent  to  make  the  gift 
depend  on  tbe  occupation  of  that  particular 
site,  and  It,  by  reason  of  its  location  and  other 
causes,  is  not  a  suitable  she  for  a  hospital,  and 
the  hospital  has  In  ttie  mesn  time  received  \q 
gift  from  other  parties  all  the  real  estate  need- 
ed. Wmk»y,mmo%m^ 
«L.R.A. 


Norm  AHD  BniHn 

What  are  public  charities.  64 

Administering;  t^p^  147 

Favor  towards.  611 

CHATTEI.  HORTOAOES.  See  Mobt- 
oAcn,  18-15,  Nonaa  un>  Bbisvs. 

CHECK. 

Nona  AKD  BiBiBn. 
Duty  of  banker.  S25 

CITIZENS. 

NoTBS  Am)  Briefs. 

How  persona  become ;  declaration  of  Inten- 
tion ;  before  whom  made. 

CLUBS.  See  lHTOZioi.Tn!is  LntuoB^  1, 

NOTBB  AUD  BbZBFB. 

COMKERCE. 

1.  Natural  gas  Is  as  much  an  article  of 
commerce  as  any  other  product  of  the  earth. 
ataU,  Corwin,  v.  Adtana  <K  O.  0.  Q.  A  Min. 
Co.  (Ind.)  079 

2.  The  Indiana  Act  of  March  9, 1688,  pro- 
viding that  it  shall  be  unlawful  for  any  p^son, 
natural  or  artificial,  to  conduct  natural  gas  out 
of  the  State,  violates  the  provision  of  tbe  T^- 
eral  Constitution  against  the  regulation 
Statea  of  Interstate  commerce.  m. 

NoTU  Ain>  Bsmn. 

Fmrer  of  Ooogress  to  regulate ;  exclusive 
aathwlty :  inclnaes  transportation  and  inter- 
course ;  police  power  of  Btata  C79 

CONDITION. 

Noras  ABD  BsiBn. 

Precedent ;  acceptance ;  estoppel  8tt 

CONFESSIONS.  See  EmuBHOB,  Y. 

CONFUCT  OF  LAWS. 

1.  The  law  of  Arkansas  will  be  applied  In 
an  attachment  suit  in  that  State  aa  an  inter- 
plea  by  a  j>erson  claiming  chattels  under  a 
mortgage  given  in  tbe  Indian  Twritory,  where 
there  is  no  raoof  of  the  lawa  of  the  Territory. 
Qanury.  WTigJU{hxk.)  715 

2.  Altbougb,  as  a  general  rale,  an  assign- 
ment of  penonal  property  valid  by  the  laws  of 
tbe  State  oreountry  where  made  is  valid  every- 
where, a  transfer  giving  preferences  to  certain 
credltois,  made  in  another  State,  will  not  be 
upheld  in  the  State  where  the[»opertyis8ituat- 
ea,  if  in  contravention  of  lU  policy  and  laws. 
Be  Dalpajf  (Minn.;  108 

8.  A  stockholder  In  a  corporation  oigan- 
ized  under  the  laws  of  a  foreign  State  contncta 
with  reference  to  the  laws  m  that  State;  and 
the  extent  of  bis  Individual  Ital^lty  for  cor- 
porate debto  most  be  determined  by  the  laws 
of  that  State.  Deadwood  Ftnt  Nat.  Bank  y. 
Qtutin-Minerva  Ocnual.  Min,  (h.  (Minn.)  678 

4.  Although  the  llablli^  of  a  stockholder 
In  a  fdrdgn  oorpcoatkm  maj  ba  cnf  (need  fay 
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creditors  wherever  tiiey  can  obtain  JailadlctloD 
itf  ttie  necessaiT  parties,  yet  the  remedy  is  gov> 
emed  W  the  law  of  the  fomm.  Imtmood 
F6ni  Nat.  Bank  r,  Qiutin-Minena  Ooiuol. 
Min.  Oo.  (Minn.)  676 

5.  Where  a  right  of  action  for  a  tort  Is  given 
by  a  statute  of  another  State,  and  no  period  of 
Ifinitation  b  prescribed  otherwise  tbao  by  the 
g«ieial  law  of  limitation  prevailiag  in  that 
State,  the  tex  fori,  not  the  ieei,  appOet  on 
the  subject  of  Bmttadtm.  CfBhiMt  v.  Georgia 
P.  R.  Oo.  (Qa.)  153 

9.  An  action  may  be  malntaiDed  In  one 
State  by  the  personal  representatiTe  of  one 
killed  by  the  negligent  act  of  a  common  carrier 
in  another  State,  to  recover  from  the  carrier 
damages  resulting  from  sach  negUgeooe,  where 
the  cause  of  action  sarrivesto  ue  personal  rep- 
resentatiTe by  the  statutes  at  the  State  where 
the  suit  is  broQgbt.  ffBeObi  v.  IfexD  York  A 
JSr.KB.O».(ELJ.)  719 

NOTBB  ASfD  BsZEFa 

As  to  insolvency ;  comity.  107 
As  to  remedies ;  Statute  of  Limitations.  163 
As  to  UaUU^  of  Btockbolder  of  foreign  cor- 
poration, 676 

CON8PIBAOT. 

Where  a  city  officer  corruptly  agrees  with 
another  person  that  the  latter  sbul  buy  certain 
property  selected  by  a  board  of  which  the  officer 
IS  a  member  as  suitable  for  a  certain  publtc  pur- 
pose, and  that  the  officer  wOl  use  his  Influeoce 
to  Induce  the  board  to  purchase  It  from  the  oth- 
er at  an  advanced  price,  the  profits  to  be  divided 
between  them;  and  the  fraud  is  consummated 
by  means  of  the  offlcer^sinformaUon  and  Influ- 
ence.— they  are  alike  liable  to  the  city  for  the 
injnrysnsUilned.  Bo*lonv.8imm<mt{Vlsai.)(lSli 

Nona  JJXD  Bamra, 


LlaUlities  of  Joint  oonsidratraB. 
To  commit  tort. 
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CONSTITUTIONAL  LAW.  See  also 
ComcBBOB;  IxTOZiCATma  Li<2U0Re,  3,  8; 
LrENS,  0;  Habteb  asd  Sebvaut,  1,  3. 

1.  A  statute  requiring  that  a  person,  in  oi^ 
der  to  be  eligible  for  examination  for  HccDBe  as 
a  dentist,  shall  have  a  diploma  from  some  den* 
tal  college  in  good  standing,  but  giving  the 
board  discretion  to  dispense  with  this  In  case  of 
one  who  has  practiced  dentistry  for  ten  years 
before  the  passage  of  the  Act,  is  not  unconsti- 
tutional as  dlscnminating  between  persons  or 
classes,  althoiigb  some  may  not  be  pecuniarily 
able  to  attend  a  dental  college.  State  v.  Van- 
dorthtiM  (Minn.)  119 

3.  A  provision  in  a  statute  regulating  the 

Sractice  of  dentistry,  that  allows  students  un- 
er  the  direct  supervision  of  a  preceptor  or  a  li- 
onsed  dentist  to  practice  on  the  teetii  rad  ]awi 
daring  the  period  of  their  enrollment  in  a  den- 
tal college  and  attendance  npon  a  regular  unin- 
terrupted course  therein,  does  not  unlawfully 
discriminate  between  dental  students.  Id. 

8.  A  statute  which  singles  out  owners  and 

Eroprietors  of  mines  and  manufacturers  of  every 
ind.  and  provides  that  they  shall  bar  bur- 
6L.R  A. 


dens  Dot  imposed  on  other  ownen  of  property 
or  employers  of  labor,  and  raohlbita  them  from- 
m^ng  contracts  which  it  is  competent  for 
other  owners  of  property  or  employers  of  labor 
to  make,— is  unconstitutional  and  cannot,  b»- 
sustained  as  an  ezerdse  of  the  poUoe  power. 
State  v.  OoodwiU  (W.  Ya.)  «S1 

4.  A  statute  which  inohlUts  penona  en- 
gi^ed  in  mining  and  maoufactoring  fmn  to- 
suing  for  the  payment  of  labor  any  order  or' 

Saper  which  is  not  redeemable  within  thirty 
ays  in  lawful  money,  with  Interest,  is  uncon- 
stitutional and  void.  Jd. 

5.  A  statute  prohibiting  persons  and  ear- 
poratious  engaged  In  mining  and  maaufactur- 
ing  and  interested  in  selling  merchandise  and 
Buppliea,  from  selling  any  merchandise  to  their- 
employes  at  a  greater  per  cent  profit  than  Ita^ 
sell  to  others  not  employed  by  them.  Is  uncon- 
stitutional and  void  because  it  Is  elaas  legidation 
and  an  unjust  interference  with  private  con- 
tract and  business.  Stato  t.  Ftn  Onek  Goal  A 
a  Oo.  (W.  Va.)  35V 

6.  OiTing  an  appeal  from  the  decisions  of 
drainage  commissioners  in  classifying  lands 
for  assessment,  and  fixing  amounts  of  aaxoaga 
and  benefits,  as  weD  as  on  every  other  qoestion 
except  that  of  neceBsitj  tor  drainam,  provi^ 
due  process  of  law.  State,  BaUtm,  Starart 
(Wis.)  894 

7.  Granting  power  to  drainage  commis- 
sioners  to  determine  what  land  will  be  bene- 
fited by  the  proposed  drainage  and  shall  be 
assessed  therefor,  where  the  to^ity  is  specified 
and  the  nature  aod  extent  of  the  proposed 
drainage  is  clearly  Indicated  by  the  statute, — 
la  not  an  unlawful  delegatkm  of  power.  Id. 

8.  A  law  substituting  the  state  peoltm- 
tiary  for  t^e  county  jail  as  tile  place  of  confine- 
ment and  execution  of  perwns  sentenced  to  be 
hanged  la  not  inralid  as  an  pott  facto  law  in 
respect  to  crimes  already  committed.  Thefact 
that  the  confinement  Is  designated  as  solitary 
Is  unimportant  where  the  statute  in  fact  gives 
the  prisoner  as  many  liberties  as  the  former 
one.   Be  Tyton  (Colo.)  473 

9.  A  law  shortening  the  time  between  sen- 
tence and  exeottlon  of  a  person  eoodemned  to 
death  is  void  as  to  prevloui  offensea  as  an 
poU  facto  law.  H. 

Notes  aitd  Bbikn. 

Guaranty  of  rights  to  pursue  calling.  119 
Natural  gas  as  a  subject  of  commerce  withio 
the  power  of  Congress.  580- 

Ex  poetfaeto  law;  changing  mode  of  punish- 
ment. 473' 

Class  legislation;  police  power.  621 
Deprivation  of  property;  withdrawal  of  free 
right  to  contract;  protection  of  laborer.  576 

CONTEMPT.   See  also  Affkai.  axd  £b- 
ROB,  14;  Tbial,  1. 

1.  Fair  and  reasonable  review  and  com- 
meet  upon  court  proceedings,  as  they  lake  place- 
from  time  to  time,  is  not  a  contempt  of  court. 
Ooopern.  People,  TTyatt  (Colo.)  430 
2.  If  the  &cts  presented  by  an  affidavit  as 
a  bads  of  a  procc»ding  for  contempt  do  not 
show  that  a  contempt  Iim  been  committed,  tli& 
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oomt  win  be  without  lurtadlctkm  to  im»ceed; 
but  if  the  facts  are  miffloent  the  coart  may  take 
juiiidlclicHi,  ud  its  subsequent  orders  will  not 
be  reriewea  for  mere  errors.  Jd. 

8.  District  court*  of  Colorado  have  inherent 
power  summarily  to  conrlct  and  punish  as 
lor  contempt  of  court  those  responalble  for  ar- 
ticles published  In  reference  to  a  peuding  cause, 
which  are  calculated  to  interfere  with  the  due 
■dministration  of  justice  in  such  causes.  Id. 

4.  An  attempt  by  wanton  publication  to 
prejudice  the  riAts  of  Utigants  in  a  pending 
cause,  degrade  ue  tribuDal,  and  impede,  em- 
barrass, or  oomipt  the  due  administration  of 
Justice,— Is  a  contempt  of  court.  Id. 

NoTBB  xm>  Bbiefb. 
Power  of  court  to  puntsh;  libelous  articles; 
eondusiTeneas  of  decasion;  relief  firom  impris- 
onment tor.  486 

CONTINUAirOE.  See  Nkt  Triai^  2. 

CONTRACTa 

1.  Natuhb  and  RsQUiaiTBS. 
n.  VAUDrTT;  COHSfTBUCnOM. 

in.  PeRFOHMANCE;  LlABILITT. 
IV.  CHAHOB  oh  EXTOtaniBHICEITT. 
NOTXS  AITD  BbIETB. 

See  also  Guasaktt,  2;  Kabtbb  aitd  Ber- 

VAITT,  8;  HUKICIPAI.  CQBPOBATIOHS,  3, 
S,  6;  NOTATIOH. 

L  NATDRB  AHD  BwpjlBFSBB. 

1.  A  promise  by  a  wife  In  the  presoice 
and  hearing  of  her  husband,  that  her  daughter 
1^  a  former  husband  should  be  paid  for  her 
services  rendered  as  a  daughter  in  the  family 
after  she  Iwcame  of  age,  is  not  binding  upon 
the  husband's  estate  unless  he  knew  that  the 
stepdaughter  continued  her  serrlce  in  reliance 
upon  the  i^omlse.  Barri$y.  SaUtAiMiclx.)  709 

2.  Where  services  are  rendered  to  one 
standing  in  loeo  parmtU,  there  Is  no  implied 
promise  to  pay  for  them,  unless  it  is  ndaed 
the  fiuits  and  dicnmstances  of  the  Casa  Id. 

8.  An  implied  promise  1o  pay  for  the  ser- 
Tices  of  a  stepdaughter  after  she  became  of 
age  is  not  established  bv  evidence  that  she 
lived  in  the  family  from  the  time  she  was  nine 
years  of  age,  was  cared  for  as  one  of  the  fam- 
ily from  that  time  forward  until  her  mairiage, 
after  she  became  of  age;  that  she  performed 
the  same  duties  and  dwdt  there  as  a  member 
of  the  family,  and  had  her  board  and  clothing, 
and  from  time  to  time  was  g^ven  money,  after 
her  majority  as  before.  Id. 

4.  A  release  from  a  contract  to  run  a  bus 
from  passenger  trains  to  a  hotel  is  valid  without 
any  new  ana  independent  consideration  to  sup- 
port it.   SatAatoaj/  t.  Lj^n  (Wis.)  651 

5.  A  promise  by  a  third  person  to  pay  for 
articles  u  the  seller,  who  is  hoMing  ui«n  as 
aecurity  for  the  price,  will  turn  them  over  to 
the  purchaser,  is  a  collateral  promise,  and  must 
be  in  writing  if  the  original  purchaser  is  not 
tiiereby  released.    Gray  v.  Sermon  (Vf  la.)  691 

n.  Yaliditt;  COHSTBUOnOK. 
d.  An  agreement  bj  one  partner  who  bad, 
6L.B.  A 


by  ezcesrive  use  of  stimulants,  voluntarily  dis- 
abled himself  from  service  for  the  firm,  made 
after  dissolution  but  before  full  settlement,  to 
allow  his  copartner  out  of  the  assets  a  certain 
sum  for  past  services,  to  compensate  him  for 
his  own  lack  of  services,  is  supported  by  a 
strong  moral  obligation  which  renders  it  valid 
under  Oa.  Code,  $  2741,  although  it  would  not 
be  valid  at  common  kw.    Gray  v.  Samit  (Ga.) 

78 

7.  A  contract  by  an  employ^  to  accept 
something  other  than  money  In  payment  for 
his  services  is  valid,  unless  prohimted  by  stat- 
ute.  Bancoek  v,  Taden  (Ind.)  676 

8.  The  fact  that  a  transaction  is  against 
public  policy  in  law  will  not  prevent  a  remedy 
against  one  party,  who  is  gnU^  of  fraud  by 
means  of  his  persuasive  or  other  influence  over 
the  other  party,  in  favor  of  the  latter,  who  is 
not  consaously  wrong,  but  who  is  actually  de- 
ceived by  the  fraud  and  misrepresentations  of 
the  former  party.   Hen  v.  Culver  (Mich.)  4S% 

9.  A  contract  wholly  void  is  void  as  to 
everybody  whose  rights  would  be  affected  by  it 
if  valid.    KOlogg  v.  Hmoet  (Cal.)  688 

10.  A  contract  for  the  sale  of  a  portion  of 
a  subscriber's  interest  in  stock  which  he  sub- 
scribed for  with  the  understanding  that  he 
should  have  IS  of  stock  for  fl  of  subscription  is 
illegal  and  void,  under  Ala.  Stat.  1876,  art.  14, 
g  6,  providing  that  no  corporation  shall  issue 
stock  except  for  money,  labor  doue,  or  money 
or  property  actually  received,  and  all  fictitious 
increase  of  stock  or  Indebtedness  shall  be  void. 
Waiiafna  v,  Evaiu  (Ala.)  318 

11.  An  agreement  between  owners  of  rival 
steamboats  to  divide  the  profits  of  the  business 
in  a  certain  proportion,  without  creating  any 
partnership  or  any  other  duty  or  obligation 
towards  each  other;  and  that  in  case  either 
party  sells  his  boat  for  the  purpose  of  going 
out  of  business  he  shall  not  engage  in  it  again 
for  one  year, — Is  void  on  grounds  of  public 
policy  as  an  attempt  to  prevent  competition  in 
business.   Anderton  T.Jett  ^y.)  890 

15.  If  the  ol^jeet  of  a  contract  is  to  prevent 
or  impede  free  and  fair  competition  in  trade, 
and  it  may  in  fact  have  that  tendency,  it  is 
void  as  being  against  public  poliqr.  Id. 

18.  A  contract  to  pay  a  lawyer  a  certain 
sum  to  appear  before  the  street  commissioners, 
and  advocate  the  laying  out  of  a  street  through 
land  of  the  promisor,  and  to  get  as  much  as 
he  can  as  damages  Uierefor,  is  not  against  pub- 
lic policy,  but  it  is  a  valid  contract  which  will 
not  be  invalidated  evidence  tending  to  show 
the  subsequent  use  by  the  lawyer  of  his  per- 
sonal influence  as  chairman  of  the  city  com- 
mittee of  a  political  party  in  fulfilling  his  part 
of  the  contract   Barry  v.  Cap«n  (Mass.)  808 

14.  A  contract  by  railroad  companies  to  re- 
frain from  any  effort  to  obtain  a  grant  of  pub- 
lic lands  from  the  Xjegislature,  and  to  aid  an- 
other company  to  procure  it  by  all  reasonable 
and  proper  assistance,  in  Mmsideration  of  a 
share  of  the  grant  obtaioed  by  the  latter, — is 
void  as  agaiost  public  policy.  Ch^veaa  Vol' 
ley  iSsS.B.  Oo.  Chicago,  8t.  P.  M.  <fi  0.  R. 
Co.  (Wis.)  601 

16.  An  agreement  giving  the  e^lndve 
right  of  way  to  a  railroad  company,  in  so  far 
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as  It  attempts  to  exclude  other  companies  from 
acquiring  a  right  of  way  over  the  same  tract, 
upon  land  not  appropriated  or  required  for  the 
use  of  the  former  oompaDj,  is  void  as  against 

Sublic  poliOT.  JSMU  Mter  B.  Ohr.  Ba^a-n 
l  Co.  (Hion.)  Ill 

16.  An  agreement  Intended  to  aid  In  the 
formation  and  organization  of  an  illegal  corpo- 
ration designed  to  secure  a  monopoly  of  a  cer- 
tain business,  by  which,  and  in  consideration 
of  indorsements  and  other  flnandal  aid  to  a 
aliarebnlder  to  enable  him  to  raise  funds  neces- 
aai7  to  join  the  enteriniBe,  the  tndoraets  are  to 
lutTe  a  shareof  the  neteandngs  (tf  his  stock,— 
is  void  on  grounds  of  putilic  polit?.  BkihaTdr 
«9nT.AjJU(Hich.)  407 

17.  A  contract  reciting  that  for  a  certain 
consideration  one  agrees  to  sell  to  another  cer> 
tain  stock  for  a  certain  sum,  "if  taken  on  or  be- 
fore" a  certain  future  day,  is  a  contract  to  give 
the  latter  the  option  to  buy  stock  at  a  future 
time.   Schneider  yi.  Tamer  (Dl.)  164 

18.  An  agreement  to  satisfy  a  contract  by 
adjustment  of  tUfferences  brtwecn  the  contract 
ana  the  market  price  Is  not  necessary  to  make 
an  agreemeot  vaxi  as  an  option  omtract.  un- 
derfil.  Grim.  CJode,  %  180.  Id. 

19.  A  contract  for  a  sale  of  stock,  "If 
taken  on  or  before"  a  certain  day.  is  void  as 
an  option  contract,  under  111.  Grim.  Code, 
g  180.  although  It  Wonld  not  be  rtM  at  com- 
mon law.  Id. 

20.  Courts  will  take  notice,  of  their  own 
motion,  of  illegal  contracts  which  come  before 
them  f(>r  adjudication,  and  will  leave  the  par- 
ties where  they  have  placed  UiemselTei.  MMi- 
ard»tm  t.  BuKt  (Ulch.)  4S7 

81.  The  organizatitm  of  a  corporation  for  the 
purpose  at  controlling  the  manufacture  and 
trade  in  matches  In  the  United  States  and  Cana- 
da, by  getting  all  manufacturera  of  matches  to 
enter  into  a  combination  ^ving  such  corpora- 
tion the  whole  control  of  the  business,  or  by 
buying  out  those  who  would  not  enter,  and 
bnjring  off  any  others  who  ml^t  propose  to 
engage  In  the  inuiness, — ^Is  an  milawful  &Aeit- 
pnm,  being  an  attempt  to  create  a  monopi^. 

S2.  A  contract  by  a  municipal  corporation 
to  pay  a  public  officer  a  percentage  compensa- 
tion, in  addition  to,  or  instead  of.  that  pre- 
scribed by  law,  is  against  public  policy  and 
void.   Adarru  County  v.  Hunter  (Iowa)  OlS 

28.  A  contract  for  oonstructlttg  a  levee 
within  a  certain  time  at  a  certain  price  per 
cubic  yard,  with  a  forfeiture  for  delay,  de- 
scribing the  kind  of  earth  to  be  worked  and  Its 
quantity,  which  fails  to  provide  for  any  differ- 
ent rates  In  case  the  quantity  or  hind  is  not  as 
represented, — shows  that  tboee  representations 
were  not  considered  materlaL  liounnan  r. 
autter  Ownty  Land  Oo.  (GaL)  819 

in  PBBF(MaHAHOB;  LUKLITT. 

34.  A  contractor  continuing  work  under  a 
contract  to  construct  a  levee  at  a  certain  price 
per  cubic  yard,  after  discovering  that  the  rep- 
resentatitms  of  the  other  party  as  to  the  quan- 
tity and  kind  of  earth  to  be  handled  were  false, 
waives  any  claim  tat  damages  because  of  such 
6L.B.A. 


representations.  JPounnon  v.  Sutter  Oeunt^ 
Land  Oo.  (CaL)  810 

S6.  When  a  contract  has  been  performed  In 
a  substantial  part,  and  the  other  party  has  vol- 
untarily accepted  and  received  the  benefit  of 
the  part  performance,  knowing  that  tbe  coo- 
toaet  is  not  bdng  fully  performed,  the  per- 
formance of  ttie  residue  cannot  be  insisted  on 
as  a  condition  precedent  to  payment  for  the 
benefits  received  from  the  part  performance. 
Wilev  V.  Atlid  (Mass.)  848 

30.  The  difficulty  of  determining  tbe  mea- 
sure of  damages  for  failure  fully  to  comply 
with  the  terma  of  a  contract  for  a  wat«  supply 
wUlnot  prevent  a  substantial  part  perftomanoe 
from  changing  a  warranty  which  constitutes  a 
condition  precedent  into  an  independent  cove- 
nant Id. 

37.  One  who  has  ordered  goods  to  be  man- 
ufactured for  him,  to  be  paid  for  as  they  are 
delivered,  Is  liable  to  the  manufacturer  for 
damages  in  case  he  fails  to  accept  and  take 
away  the  completed  goods  at  the  time  be  is  re- 
quired by  the  contract  to  do  so.  OaUrai  LiiA. 
a  Eng.  th,  v.  Moore  (Wis.)  788 

IV.  OnAHO  <m  SxTureinsHiaaiT. 

38.  If  the  wrong  land  Is  poioted  out  to  a 
purchaser  by  tbe  vendor's  agent,  Inducing  him 
to  purchase  a  tract  erroneously  believing  It  to 
be  that  shown  him,  he  Is  entitled  to  rescind  the 
contract;  but  tbe  case  is  otberwise  if  tbe  per- 
son pelting  It  out  is  not  the  vendm  or  hia 
agent.  MeKinmn  v.  VoUmar  (Wis.)  181 

89.  The  ancient  technical  rale  of  commtm 
law,  tliat  a  contract  under  seal  cumot  be  varied 
or  disotuuged  bT  a  parol  agreement.  Is  pne- 
tioally  auposeded.  MeOreern  r.  Da^  (N.  T.) 

SOS 

80,  Where  a  contract  is  rescinded  while  in 
the  course  of  puformance,  any  claim  in  re- 
spect of  performance,  or  of  what  has  been  paid 
or  received  tliereon,  wIU  ordinarily  be  referred 
to  tl)eagre«nentof  resdsdon,  and  in  general  no 
Budi  dium  can  be  made  unless  ezpresaly  at  tm- 
pliedly  reserved  upon  the  rescission.  Jd. 

8L  A  lubsciiptlon  towarda  the  erection  of 
a  church  building,  which  is  entirely  v<duntaiT 
cm  the  part  of  tbe  subscriber  and  unsapp<»tra 
by  any  consideration,  and  whldi  remuns  un- 
paid at  the  BUbecriber's  death.  Is  tbfireby  re- 
voked, and  the  subsequent  erection  ot  the 
church,  although  undertaken  in  reliance  partly 
upon  such  subscription,  will  furnish  no  teason 
for  compelling  payment  by  his  executon.  MSd 
Stmt  Bapt.  &iurA  t.  QmeU  (fl.  T.)  807 

Noras  AKDBBnn. 

See  also  ATTOBNxn;  ImnrBAHCB;  Saim 
Unilateral.  807 
Liability  of  party  who  does  not  sign.  418 
Of  guaranty;  acceptance,  when  necess^. 

Of  guaran^;  necesdty  of  notice  of  acc^ 
ance, 

St^mlatitms  and  covenants;  distinctkn;  per- 
formance.  843 

To  assume  debt  of  another;  noratloD.  688 

In  violation  of  law;  in  evasion  of  law.  VIS 
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Cmtlnc  moKwoUtt;  fravdnknt  eoBtnoto. 

890,457 

Subscription,  not  enforceatile.  807 
Nature  of,  determines  vaUfU^;  Bohemian- 
Mt  traoBacUoo.  498,  flOl 

Effect  (tf  zesdatlMk.  508 
Breadi  of,  liquidated  damagoB;  modlflcatlOD; 
mint.  061 
Wholly  Toid  are  void  as  to  ever^bodj.  688 
A^nst  public  policy.  601,  616 

Implied.  703 
Between  rival  shipowners;  validity  of.  890 
Agreement  to  pay  debt  of  another:  not  en- 
forceable; agreementtop^yf^rgoodsiumtshed 
to  another.  692 
Parol  leases.  S67 

To  aid  in  {voonring  land  grant;  validity  of. 

605 

To  pay  for  servioes  in  procuring  at^on  by 
public  authorities.  808 
Hodiflcation  upon  mutual  promises.  608 
Mistake  as  a  cause  for  rescinding,  138 

CONTRIBnTIOH. 

1.  Gredibnrswho  attach  goods  in  goodfUtb 
in  the  ezerdse  ot  ordinary  prudence  and  cau- 
tion, with  no  intention  of  committing  a  trespass 
or  Injurinff  anvone,  but  with  the  honest  belief 
that  transfers  dv  the  debtor  were  fraudulent, 
are  not  wroDirdoers  such  as  to  be  denied  the 
right  of  contrn>ution  between  each  other  for 
tbe  damages  fherebv  incuned,  although  the 
seizure  tarns  out  to  have  been  unlawful.  Far- 
wU  T.  Becker  (BL)  400 

3.  One  of  several  attaching  creditors  who 
has  assisted  in  defending  actions  brought  by  a 
claimant  of  the  goods,  and  whose  debtnas  been 
fully  paid  from  moneys  arising  out  of  a  sale  of 
fhe  goods  under  tbe  attachment,  may  be  re- 
quired to  contribute  to  the  payment  of  the  dam- 
ages recovered  against  toe  other  attaching 
creditors.  Za. 

NOOa  ASDBBIBfl. 

See  also  Tort.  1 

Between  -wrongdoers:  In  what  cases  enforce- 
able. 401 

OOPTRIOHT.  See  Libel  AETD  SuiroEa, 
CORONERS.  See  Evidk^icb,  18, 

NOTU  ABD  BsiEFa  , 

Kaqulsiticm  of,  as  evidence^  85 

CORPORATIONS. 

L  Natubx;  EzrarsNOB. 
n.  PowKBS;  LuBiunse;  Otficsbbl 
III.  Stock  ahd  8T0CKH0U)BBa. 

lY.  I>I8B0I.im0N. 

Notes  AKD  Banm, 

See  also  Bakes  Aim  Bankiko;  Conflict  or 
Lavs,  8, 4;  Conbtitdtional  Law,  6;  Con- 

TKACTS,  10,  10,  21;  NKQLiaKNCB,  1;  TAI- 

■a,  1-6. 

«L.a  A. 


L  NATnOB;  BXIBTBHCB. 

I.  Hie  twenty  years'  limitation  on  tbe  ex- 
istence of  a  corporation,  under  Ho.  Gen.  Stat. 
1846,  chap.  S4,  g  1,  providing  that  every  cor- 
poration niay  have  succession  for  the  "period 
limited  in  Its  charter,  and,  when  no  period  is 
limited,  for  twenty  years,"  even  if  it  applies  to 
any  purely  charitable  incorporated  association, 
— as  to  which  there  is  doubt, — does  not  apply 
to  ooewhose  charter  reserves  the  right  toamend 
or  repeal  it  "at  any  time  hereafter,"  and  shows 
a  determination  on  the  part  of  the  Legislature 
to  make  it  perfect  and  complete  without  refer- 
ence to  the  general  law.  State,  Ohver,  v.  Ladies 
cf  a«  Baared  Heart  (Mo.)  84 

8.  There  can  be  no  corporation  (2e/(i«ft>  where 
there  is  no  law  authorlzlog  associated  parties  to 
file  articles  of  association  or  to  become  incorpo- 
rated.  Batons.  WaUeerO&SxitL)  103 

8.  Carrying  on  business  in  a  corporate 
name  is  not  evidence  of  user  which  can  be  con- 
sidered in  sid  of  legal  corporate  existence, 
where  there  Is  no  law  authormngthe  members 
to  file  their  articles  of  incorporanon  or  to  be- 
come incorporated.  Id, 

n.  Fowsots;  L1ABILITIB8;  Offickbs. 

4.  The  plea  of  ultra  viree  should  not  as  a 
general  rule  prevail,  whether  interposed  for  or 
against  a  corporation,  when  it  would  not  ad- 
vance justice,  InU,  on  the  contrary,  would  ac- 
complish a  legal  wrong.  Portland  Lumbering 
di^.  Cb.v.  But  PorOand  (Or,)  m 

5.  The  power  to  oontnet  Inherea  fn  every 
corporation,  uid  la  coeztenalTe  with  Its  corpo- 
rate powers.  Id. 

0.  There  is  no  statutory  prohibition  against 
a  contoration  selling  any  or  all  of  its  property, 
provided  the  charter  contains  no  such  prohibi- 
tion, and  it  acts  in  accordance  with  the  duly  ex- 
pressed will  of  its  stockholders  and  directoES. 
LeatAan  v.  Janney  (La.)  661 

7.  The  same  person  may  fill  the  office  of 
president  of  two  distinct  corporations,  and  such 
identity  does  not  of  itself  uvaUdate  deaUnn 
between  the  two  corporations.  M. 

8.  Where  one  corporation  sells  property  to 
another  for  a  fixed  price,  to  be  paid  in  stock  of 
tbe  latter,  to  be  delivered  to  the  former  through 
its  designated  officer,  delivery  of  the  certificates 
of  stock  to  such  officer,  or  to  another  by  his  or- 
der, operates  as  a  discharge  for  the  price.  Id. 

9.  If  a  sale  of  corporate  property  be  real 
and  fair,  for  a  sound  price  duly  paid  according 
to  the  terms  of  the  contract,  and  without  tbe 
shadow  of  fraud  on  the  part  of  the  purchaser, 
the  latter  Is  not  bound  for  any  failure  of  duty 
of  the  officers  in  distributing  the  proceeds 
among  Uie  stockholders.  Id. 

10.  When  a  corporation  sells  its  whole  prop- 
erty and  rights  to  a  purchaser  knowing  that 
they  are  charged  with  corporate  debts,  equity, 
in  a  proper  case,  will  subject  the  pn^wrty  In 
his  hands  to  the  payment  of  the  dmta.  Id. 

II.  Anthtni^  given  to  a  hoard  directon 
to  execute  a  note  tat  a  certain  sum  of  money 
and  interest  does  not  authorize  them  to  Include 
in  the  note  a  stipulation  for  an  attorneys'  fee,. 
if  collected  by  an  attorney.  Hardin r.  lawalL 
d  OmMtr.  O0.  (Iowa)  M 
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IS.  A  simple  bequwt  of  mon^  to  be  paid 
to  a  foralgii  ooiporatlon  la  valid,  efren  If  the 
law  of  the  State  forUda  the  ezecutioo  of  each 
a  trost  AS  that  for  which  the  corporation  is  cre- 
ated ID  the  State  where  the  will  is  made.  Qtn- 
mrai  Aa$enUtl$/  lYetbif,  Church  t.  Guthrie 

18.  Where  one  corporation  seeks  judicial 
redress  agaiust  another  corporation,  on  the 
ground  that  the  other  has  refused  to  pre  a  ser- 
vice or  to  perform  a  duty  which  it  owes  the 
oomplainiog  corporation,  to  succeed,  it  must 
show  afflrmativdy  that  the  service  or  duty 
which  it  claims  exists  by  force  of  a  statute,  or 
a  nsage  having  the  fonw  of  law.  Delaware,  L. 
d  W.  B.  Oo.  V.  Oentral  Stockyard  d  Transit 
Co.  (N.  J.)  855 

14.  Unless  a  duty  hss  been  created  against 
a  corporation  by  usage,  or  by  conlraot,  or  by  a 
statute,  the  conrts  cannot  be  called  on  to  g^ve 
it  effect.  Jd. 

HL  Stock  asd  Stockholdsbs. 

15.  The  purchaser  of  shares  of  stock  on 
which  a  dividend  is  subsequently  declared,  be- 
fore the  stock  is  actually  transferred,  cannot 
make  the  ezecuUon  of  an  order  for  the  divi- 
dend a  condition  of  oompleting  the  sale,  al- 
tiioiwh  the  dividend  belongs  to  him  as  a  legal 
faidmnt  of  Oie  stock.  PhitU^  v.  Murray 
(Ga.)  436 

10.  Where  stock  is  issued  as  folly  paid  up. 
without  having  been  paid  for  to  the  full  amount, 
shareholders  are  liable  for  the  amount  not  ac- 
tually paid,  in  favor  of  creditors  givingcredit  in 
reliance  upon  its  professed  capital  having  been 
fully  paid  in,  but  not  to  creditora  who  dealt 
with  full  knowledge  that  the  stock  was  ficti- 
tiously issued  as  paid  up.  Daadwood  Jfirtt  Ifat. 
Sank  V.  Guatin^Miturva  Oontol.  Min,  Oo. 
(Uinn.)  m 

17.  Where  a  corporation  issues  new  shares 
after  the  claim  of  a  creditor  arose,  the  latter, 
not  having  dealt  with  the  company  on  ttie  faith 
of  any  capital  represented  by  such  shares,  can- 
not insist  on  rantribution,  by  the  holdera,  of  a 
ffreater  amount  of  capital  tban  the  corporation 
Itself  could  daim  from  them  as  part  of  Us  ss- 
sets.  Id. 

IT.  DisaoLirmHr. 

16.  A  division  cannot  be  made  among  stock- 
holders of  a  Gallfomia  coiporation,  prior  to  dis- 
solution or  ezplnit^  ot  uie  term  ot  corporate 
existence,  of  tbe  stock  of  a  new  corporation  to 
which  it,  in  common  with  a  foreign  corpora- 
tion, has  transferred  its  propnty  for  the  pur- 
poee  of  uniting  their  conSicting  interests,  even 
if  such  division  was  unanimoiuly  agreed  upon 
by  all  tbe  stockholders,  and  among  Uiose  of  the 
fmeigp  oorporation  has  actually  been  made,  as 
CaL  Oiv.  Ciode,  %  809,  prohibits  payment  to  the 
stockholders  of  any  part  of  tbe  capital  stock 
before  dissolution  or  expiration  of  toe  term  of 
corporate  existence,  and  the  stock  of  the  new 
corporation  received  in  exchange  for  their  prop- 
erty is  Included  in  the  term  "capital  stock." 
mu  T.  LilioTtthal (CaL)  020 

NOTBS  AHD  BBOn. 

What  neceasaiy  to  create.  896 
Interpretation  of  charter;  duration  of.  84 
eL.B.  A. 


Distinction  between  partnership  and  stock 
companies.  804 

Fraudulent;  llablll^  of  incorporatfM-;  for 
what  purposes  created.  109 

Power  to  contract;  ultra  vfyv*.  890 
For  charitable  porposss;  UahOity ftoraet of 
servant.  778 

Power  to  mortgsfs  pruperlj;  execution  of 
mortgage.  505 

Private;  common-law  powtts;  may  mort- 
gage; borrow  money;  enter  into  auzQiarr 
transaction;  make  contracts.  .  SU 

Foreign;  liability  of  stockholder;  enforce- 
ment of;  paid-up  certificates;  watered  or  ficti- 
tious stock;  power  {ddkectots  to  sell  ivoper^. 

Declaration  of  agent;  how  ttx  bound  ^ 

Dividends;  to  whom  pnable  after  sale  of 
stock.  426 

Foreign;  rights  of.  SS9 

COSTS  AHD  TEB&,  Bee  also  Statdtb^ 

4. 

In  the  absence  of  evidence, .  the  court.  In 
fixing  an  attorneys'  fee,  must  be  guided  in 
estimating  the  value  of  bis  services  by  tbe 
amount  of  labor  performed  as  indicated  by  tbe 
record.   FaHen  v.  Geitecker  (Iowa)  588 

COUNTIES.  Bee  also  Watbb  G(aiPAvaa» 

8. 

1.  A  pro'portion  of  the  debt  of  a  coun^ 
may  be  Imposed  upon  another  county  to  whlca 
territory  detached  from  the  former  Is  attached, 
not  merely  by  the  Act  segregating  the  tcrritoiyf 
but,  if  that  is  silent  on  the  subject,  by  subse- 
quent legislation.  Any  Obwmr  t.  Cbntmy 
County  (Irk.)  m 

9.  A  claim  given  by  a  spedsl  statmte  Is 
favor  erf  one  county  aninst  another  need  not. 
unless  required  by  such  AdL  be  authenticated, 
as  required  in  ttie  esse  of  ordinaiy  claims 
against  counties.  H, 

Nona  AMD  Bam 

Latest  dedrioDS  as  to  IndebtednesL  66S 

OOUPONS. 

KOTBS  AHD  BBnETS. 

As  distinct  and  separate  instruments.  669 
COURTS.   Bee  also  CoBPOKATicnm,  14. 

1.  A  suit  for  relief  against  an  ordinance 
fixing  unreasonable  water  rates  Is  an  eqititabla 
one,  within  the  jurisdiction  of  the  superior 
courts  of  Oallfomia,  Spring  VaUey  Water- 
wrktr.SanJiHmeimOttydthuHtyiCtL)  706 

2.  A  statute  denying  plaintiff  costs  in  a  dis- 
trict court,  if  his  recovery  is  below  $S0,  does 
not  limit  the  jurisdiction  of  the  court  to  cases 
in  which  that  sum  Is  involved.  St.  Pavl  F.  A 
M.  Jru.  Oo.  V.  Coleman  (Dak.)  87 

8.  Although  exclusive  jurisdiction  is  given 
to  Um  court  of  special  eeasiona  by  N.  Y.  Coda 
Orim.  Proc  §  66,  subd.  82,  as  amended  hj  N. 
T.  Laws  1884,  chap.  870,  over  prosecutions  for 
violations  of  the  excise  law,  in  which  corn- 
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plaints  are  made  to  a  commfttang  maglBtnite, 
jet  if,  during  ttie  preliminary  examination  for 
the  purpose  of  determining  whether  a  warrant 
shall  imao,  the  case  is  withdrawn  from  the 
magistrate  with  bis  consent,  it  may  be  sutwe- 
-gnently  preaented  to  the  grand  ju^  and  tried 
ui  the  court  of  aeMtont.  JwU  r,  Andrew* 
<N.  T.)  1»8 
4.  A  federal  court  cannot,  by  attachment 
-of  property  within  the  district  where  suit  la 
iKougbt,  acquire  jurisdiction  to  render  judg- 
ment against  such  property,  where  the  owner 
is  not  a  resident  of  the  district  and  is  not  le^Uy 
found  and  served  therein  so  as  to  authonze  a 
personal  judgment.  This  rule  is  not  chaneed 
by  the  Act  of  Congress  of  Varch  8, 1887.  Ear- 
4and  T.  Vhited  Limea  TeUg.  Oo.  (C.  C.  D.  Conn.) 

263 

6.  A  sheriiTs  custody  of  attached  property 
-cannot  be  disturbed  by  a  court  of  chancery, 
and  the  property  transferred  to  the  custody  of 
Its  receiver,  m  a  suit  by  the  attachmmt  defend- 
ant, uoleaa  by  ctmaent  all  paiHes.  Ford  t. 
^dMHto  MenawUU  Oo.  (Ark.)  714 

6.  An  affidavit  that  plafntUf  "believes  that 
be  cannot  Iiave  a  fair  and  impartial  trial  before 
the  regular  Judge  of  this  court"  is  insufficient 
to  secure  a  cna^  of  judge.  Palmer  t.  Poor 
Kind.)  489 

7.  The  Interest  which  disqualifies  a  judge> 
under  McClel.  (Fla.)  Dig.  §  28.  p.  887,  is  a  prop- 
•erty  interest  in  the  action  or  its  result,  in  con- 
traidlstinction  to  an  Intoest  of  feeling  or  sym- 
mthy  or  bias  that  would  disqualify  a  Juior. 
iSriMr(«.fiafTii(Fla.)  718 

8.  Affinity  is  the  tie  between  a  husband 
«nd  the  blood  relations  of  the  wife,  and  between 
■a  wife  and  the  blood  relations  the  husband, 
but  it  does  not  exist  between  the  blood  relations 
•of  either  party  to  the  marriage  and  those  of  the 
other  party;  and  hence  there  la  no  affinity  be- 
tween a  brother  of  s  wife  and  the  brother  of 
ber  husband,  and  the  latter  Is  not  disqualified 
1^  affinity  to  preside  In  ttie  trial  of  the  former 
Joracrime.  idL 

9.  That  a  judge  has  boarded  with  his  sister- 
in-law,  and  uat  she  is  and  has  been  a  daily 
visitor  at  his  home,  remaining  there  sometimes 
for  days,  and  that  the  judge  has  always  been  a 
great  admirer  and  friend  of  a  brother  of  tiie 
sister-in-law,  and  has  alwan  regarded  klm  ai 
-■scrupQiously  honest,  and  that  these  considera- 
tions lead  him  to  fear  that  be  might  not  be  able 
to  do  the  State  justice, — do  not  disqualify  the 
.  jndge  from  presiding  In  the  trial  of  such  brother 
for  a  criminal  offense.  Jd. 

10.  The  decision  of  a  judge  is  not  law  for 
succeeding  cases;  it  is  onh'  evidence  of  the 
law.  General  At$embltf  Pre^.  CAurcA  v. 
GvOrit  (Va.)  881 

Notes  usd  Bbiefb. 
Federal;  jurisdlcUon  Dfit  conferred  by  attach- 
'ment  process.  252 
Concurrent  jurisdiction;   exclusive  where 
first  attaches;  equity;  extent  of  jurisdiction. 

714 

•COVENANT.    See  also  Cobtbaots,  36; 
Landlord  aitd  Tbnakt,  S. 

1.  At  common  law  a  covenant  of  seisin  is 
•not  implied  tn  a  deed  of  real  property  ^  the 
•CLB  A. 


use  of  the  operative  worda,  "grant,  bargain, 
sell,  convey,  and  warrant,"  Aucen  t.  tfmtk- 

lin  (Minn.)  860 

2.  A  judgment  against  a  covenantee  In  pos- 
session upon  foreclosure  of  a  lien  created  prior 
to  the  covenant,  rendered  after  notice  to  the 
warrantor  to  appear  and  <1efeDd,  is  a  construc- 
tive eviction ^ving  a  rij^  of  action  uptm  the 
covenant.   (MHerr.  Ootsger  (Aik.)  107 

8.  A  covenant  by  a  landowner,  agreeing 
that  the  products  of  his  land  sball  be  transport- 
ed to  market  exclusively  over  the  line  of  a  par- 
ticular railroad,  is  not  a  real  covenant  running 
with  the  land.  Kettle  Biter  S.  Oo.  v.  Eastern 
B.  Oo.  (Minn.)  Ill 

4.  Covenants  lelattng  to  land  or  its  mode 
of  use  or  enjc^ment  may  be  enforoed  against 
grantees  witn  notice,  althoufii  there  fa  no  privi- 
ty of  estate,  and  although  tb^  an  not  such 
as,  in  aaitA  legal  contemplation,  run  with  ttw 
land.  M. 

6.  It  is*  not  anffldent  for  the  enforcement 
in  equity  of  a  covenant  that  it  affects  the  use 
of  the  land  or  its  mode  of  enjoyment  in  a  col- 
lateral way,  but  it  must  relate  to  or  concern 
the  land  or  itsuse.  Id, 

Notes  AHD  Briefb. 

Defined  and  construed;  evktloiL  107 

What  run  with  the  land.  118 

Of  seisin;  running  with  land.  860 

When  barred  by  Statute  of  Limitation.  593 

Performance  of,  secured  by  lien.  708 

ORIMZNAXi  IiAW.  See  OoNBTrrumarAL 
Law,  8, 9;  HiaHWATS^  6;  Hdbbasd  asd 
Win.  86;  Tzmx,  8. 

CROPS.  See  Ejbctmkht;  EMBUMMraa, 
NOTBS  AND  BBisra. 

CUSTODY  OF  I^W.  Bee  CoDBn^  6l 

CUSTOM  AND  USAGE. 

1.  A  custom  of  trade  in  the  dt^  of  Au- 
gusta, Oeorgia,  by  which,  contrair  to  the  sen- 
era!  law  of  the  State,  acceptance  of  com  in  bulk 
and  paying  for  it  after  inspection  are  consid- 
ered as  wuving  or  releasing  all  claim  upon  the 
seller  to  answer  for  any  deifeots  of  quality.  Is 
not  binding  except  upon  tiiose  who  have  recog- 
nized it  in  their  own  tranaactlcms,  uid  thus 
adopted  it  for  their  own  dealings.  JftUar  v. 
Moore  (Ga.)  874 

2.  A  general  custom  and  usage  as  to  plac- 
ing railings  or  barriers  along  a  highway  em- 
bankment Is  of  no  importance  in  determining 
the  liability  of  a  town  for  failure  to  provide 
ancb  barriers  at  a  dangerous  place^  where  the 
statute  imposes  an  absolute  Uabflity  to  make 
highways  safe  tor  traveL  Mothji  v,  Waliier 
Twp.  (Hich.)  m 

CY  PRES.  See  Chabitablb  Uan,  ff,  6, 
Notes  and  Bkiefb. 

DAMAGES.   See  also  Tbiai.,  11. 

1.  A  party  whose  trademark  has  been  vio- 
lated isentitledto  recover  all  profits  realized  tn' 
the  wrongdoer  from  sales  of  the  spurions  arit 
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elm,  and  aln  aU  damages  lesolttag  from  sadi 
violation.  Qato  r.  JSTMpdih  Oigar  Mfj/.  Oo. 
(Fla.)  823 

3.  Before  any  liability  to  pay  liquidated 
damages  can  attach  to  the  party  in  default,  be 
DustnaTe  been  guilty  of  a  substantial  breach 
of  bis  agreement,  resulting  In  something  more 
(ban  mere  nominal  damages  to  the  otho:  party. 
ButAawaff  r.  Zynn  (Wis.)  6S1 

8.  Damages  Buffered  fry  IndlTidoals  In 
thebr  property  by  reason  of  failure  to  furnish  a 
•dimlatea  supply  of  water  to  a  town  cannot  be 
taken  into  account  In  determining  the  damages 
tothetown.    Wilepr.  AthalQSiua.)  842 

4.  The  difference  between  ttie  rental  Talue 
of  pxemisea  free  from  tfae  effect  of  a  nuisance, 
and  sahjeot  to  It  is  the  measure  of  damages  for 
the  nnisance.  Sid  r.  Jaekaon  (Colo.)  354 

5.  The  measure  of  damages  for  remoriog 
the  lata«l  support  to  land  Is  not  the  cost  of  re- 
pairing it,  but  the  diminution  of  value  by  rea- 
son of  the  act   Moellarinff  t.  ISvaru  (Ind.)  449 

6.  Expenses  incurred  in  good  faith  in  at- 
tempting a  cure  may  be  included,  in  addition 
to  the  actual  value  of  the  animal,  in  the  dam- 
ages for  an  injury  by  which  an  animal  Is  made 
entirely  wortbltfs.   EUUy.  Siit<m{mch.)  454 

7.  "Hie  pecuniary  injnry  resulting  from  the 
death  of  a  person  from  whom  the  beneficiaries 
of  the  action  bad  no  right  to  claim  support  is 
the  loss  of  what  the  deceased  would  probably 
have  accumulated  afterward  If  he  had  Uvea. 
Botoard  r.  JMawan  d)  S.  Canal  Oo.  (C.  C.  D. 
Vt.)  78 

Noras  AND  BBxnn. 

For  negligent  injury  to  animals.  454 

For  negligent  Injury;  bow  far  plaintiff's  pe- 
cuniary coition  can  be  considered  in  deter- 
mining. 765 

For  results  too  remote  from  alleged  caiue. 

230 

For  InjuxT  to  persraial  property;  doty  of 
par^  injured.  454 
BaQroad  In  street;  measure  of.  256 
Assignment  of  mortgagee's  right  to,  for  un- 
lawful seizure  of  mort^ged  goods.  878 

DEATH.  Bee  also  Conflioi  or  Laws,  0. 

A  right  to  support  from  the  person  killed 
Is  not  necessary  to  give  a  right  of  action 
under  the  statute  providing  for  an  action.  In  the 
name  of  the  personal  representative  of  a  person 
VTongfuUy  or  negligeDtlv  killed,  for  the  bene- 
fit of  nls  wife  or  nextof  kin.  Hoxeard  v.  Dda- 
«arw  «  S,  Oemal  Oo.  (O.  O.  D.  Tt)  75 

DECEIT.    Bee  Fbaud  and  Fiuin)t7i.sirT 

OoirVKTAHCRS,  KoTXa  AND  BniBFe. 

DEOIiABATIONS.  See  Etcdbhcb,  VL 
DEDICATION.    See  alio  Fabu  axtd 

1.  In  dedicating  lands  to  the  public,  the 
dedicator  may  attach  such  reasonable  restric- 
tints  to  their  use  1^^  the  public  aa  he  may  see 
fit   CAvreA  t.  Portiand  (Or.)  269 

9.  One  person  cannot  dedicate  to  the  pub- 
«L.  R.  A. 


Uc  the  lands  of  another  person  witboot  tfaelat- 
ter'aomsent 

Hom  ASD  BBisnL 

Of  land  to  public  use;  lestridkm  to  partlen- 
lar  use;  estate  created;  prewimptiMi  ftoa ' 


DEESD.  Bee  alio  XoBmuoi, 

1.  The  dfect  of  an  informal  inelnimeiit 
tnosferring  an  interest  in  teal  estate  depends, 
not  upon  any  particular  words  or  nirases- 
foundin  it,  but  upon  the  intention  of  uw  par- 
ties as  collected  from  the  whole  instrument 
Lmum  V.  Graham  (Pa.)  WS- 

2.  The  assignment  under  seal  of  all  & 
grantee's  "rig^t,  title,  didm,  lIlterei^  and 
property  whatever  in  and  to  a  deed,  on  the 
back  of  which  it  is  written,  and  whidi  gave- 
tiie  grantee  an  estate  in  fee  nmple,  is  sufficient 
to  transfer  the  fee,  without  the  nee  <A  the  wmd 
"heirs"  or  iu  equivalent.  Id. 

8.  Deeds  to  different  parchasers  of  land 
separately  sold  on  the  same  day,  at  the  same 
pubUc  Bsle  of  town-site  lots,;by  a  probate  judce 
as  trustee,  mnst  be  held  to  take  effect  at  ue- 
same  time,  and  be  construed  together  in  de- 
termining a  conflict  of  title  between  the  pnr^ 
chasers.  Aotm  t.  DimwrKOolo.)  S41 


Notes  and  BuBn, 


Assignment  of;  effect. 
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DEFINITIONS.   See  also  Coubtb,  8;  Lnr- 
KBBPBRB,  4;  LtSNB,  1;  TiMR,  2. 

A  lodger  is  one  who,  for  the  time  being, 
has  his  borne  at  his  lodging-house.  Puliman 
Pataes-Car  Go.  v.  XotM  (NeK)  8I» 

DENTISTS.  See  ConvriTUTiuxAii  Law^ 

1,  2. 

DEPOSITIONS. 

The  publication  of  notice  to  take  depoel' 
tions,  under  W.  Va.  Code,  chap.  121,  %  2,  which 
requires  notice  once  a  week  for  four  successive 
weeks,  is  completed  on  the  fourth  issue  of  the 
newspaper  containing  it,  and  is  suffldent  if  a 
reasonable  time  el^ses  between  the  date  of 
said  fonrth  issue  and  the  taking  of  tiw  depod- 
tiona.  JfiUsPT.  JreJr0B«M(WTy8.)  5UV 

DESCENT  AND  DISTRIBUTION. 

Land  descended  or  devised  may  be  pur- 
chased in  good  faith  and  for  value,  free  from 
its  conditional  liability,  under  Maryland  stat- 
utes, for  debts  of  the  decedent,  when  the  rec- 
ords of  the  orphans'  court  show  a  final  settle- 
ment of  tbe  personal  esi^te  and  full  payment 
of  all  proved  debts  and  ooeta  of  admioistraticm, 
although  the  statutes  do  not  expressly  make 
any  saving  of  the  rightsof  bona  fide  purchasen, 
or  fix  any  time  for  tomina^ng  such  Uat^U^. 
Fan  B&ter  T.&M«(Md.)  »» 

DIVORCE.  See  Husbaiid  asd  Win. 

DOMICIIt. 

1.  For  jurisdictional  purposes  a  Inaf 
domicll  once  existing  oontjnues  until  another 
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it  aoqnlnd  elNwbere.  Jjmt  t.  Wedu  (N.  H.) 

■  7X8 

Sl  DomicU  or  nildenoe,  to  gin  Jurisdic- 
tion to  the  {wobate  conrt  In  IniolTeQC?  proceed- 
iqgs,  ii  not  lost  by  departure  from  the  Slate, 
OBtll  another  ia  ^dneoL  Id. 

DOWBB.  Seealio  AsmuH  PoBBUBKnr,  8. 

1.  An  unaaaigned  right  of  dower  la  not  the 
subject  of  tranefer  or  sale,  and  cannot  be  re- 
leawd  to  one  not  In  prlvl^  with  the  title  under 
which  the  dowzeascliifana.  SartY.  Bweh(m.) 

871 

5.  The  unaaaigned  right  of  dower  can  exist 
on]y  in  the  penon  upon  whom  it  is  cast  by 
operation  of  law;  and  a  deed  or  oonrejrance  of 
it  will  pass  no  title,  and  can  on^  be  effectlTe 
ai  a  rdease  and  extlognfshment  of  the  rigbt  H, 

8.  While  it  Is  not  necessary  that  the  re- 
leasee of  an  unassigned  right  of  dower  should 
hold  the  fee,  yet  be  must  be  the  legal  or  equita- 
ble owner  of  title,  or  stand  in  such  relatioo 
thereto  that  the  dower  rij^bt,  upon  execution 
of  the  release,  will  unite  with  the  fee.  Id. 

4.  A  purchaser  at  a  sale  on  partition  can- 
not, before  confirmatioo,  acquire  a  release  of 
an  unassigned  dower  right  Jd. 

6.  A  deed  by  the  widow  of  a  tenant  in 
common  before  assignment  of  her  dower  does 
not  take  effect  as  a  release  of  her  dower  as  to 
a  ootenant  of  her  husband.  Id. 

8.  Since,  under  tbe  Illinois  atatutea,  there 
is  no  Drovislon  for  tbe  assignment  of  dower  in 
lands  neld  in  common,  in  determining  the  mode 
of  assignment  where  partition  between  tbs 
tenants  in  common  is  not  made,  resort  must  be 
bad  to  the  rules  of  the  common  law.  H. 

NOIBBAIID  BBUFB. 

Release  of;  to  whom  may  be  made.  872 

DRAWS  AND  SEWBRB.  SeeaboCos 
■muTKorAL  Law,  8,  7;  SrATum,  7. 

The  fact  that  no  appeal  is  allowed  from 
thedecldon  of  commissioners  as  to  the  necessitv 
of  drainage  does  not  invalidate  an  Act  provid- 
ing for  the  condemnation  of  lands  for  drainage 
purposes.  State,  BoUmU.y.  BUaart  iyfia.) 

DRUMMERS.   See  Lioembb,  8,  4. 

DUE  PROCESS.  Bee  CoErennritoHAL 
Law,  8. 

DURESS.  See  Abbdhfstf,  Sl 
Koras  and  BBian. 

Acts  done  under,  may  be  annulled;  equitable 
relief;  recovery  of  money.  481 

BASEMENTS. 

1.  A  prescriptive  right  to  use  a  driveway 
is  not  established  by  continuing  its  ose  for 
more  than  thirty  years,  under  an  agreement 
for  a  perpeljal  easement,  made  before  the  pre- 
vious use  had  continued  long  enough  to  ripen 
into  a  right  by  prescriptioD.  l/btBlin  v.  Whip- 
JjfoOnd.)  1^ 

3.  A  right  in  the  nntnn  of  an  easemoit 

eiLRA. 


cannot  be  created  br  a  parol  agreement  tor  Hm 
partition  ot  lands.  Because  that  involTes  some- 
thing beddes  a  severance  of  the  unity  of  pos- 
session. T^Hftorr.HiUardOS.Y.)  897 
8.  The  right  to  enter  and  take  away  ap* 
pies  growing  or  to  be  grown  in  an  orchard  on 
a  farm,  if  merely  a  parol  license,  is  revocable 
at  pleasure;  and  a  conv^ance  of  Uie  farm  with- 
out reference  thereto  will  effect  a  revocation; 
but  if  not  a  parol  license,  it  requires  a  gnn^ 
duly  placed  upon  record.  In  order  to  tw  valid 
as  agninst  one  purduuing  in  rellaooe  upon  the 
recording  Act  Jd. 

KOTBS  AKD  BrIEII. 

Defined;  distinguished  from  license.  16!> 
How  created.  668 
Protection  of,  by  Injonctloo;  action  for  In- 
terference with.  881 

EJECTMENT.    See  also  Botbakd  asd 

Wm,  6;  JuDaimrr,  S. 

1.  Crops  growing  on  the  premises  at  the 
time  of  a  recovery  in  ejectment  are,  by  the 
general  rale  of  the  common  law,  regarded  as 
part  and  parcel  of  the  realty  belonging  to  the 
party  recovering  the  land.    CbWtMs  v. 

brew  (Ala.)  817 

2.  Where  no  bond  Is  given  in  accordance 
with  Ala.  Code  1886,  §g  3712,  3718.  crops 
growing  on  the  land  recovered  in  ejectment 
belong  to  the  party  recovering  the  laud.  Id. 

EMBEZZLEMENT. 

Notes  and  fiBimra. 
Aiding  officer  in  ctmceallng;  HablUty.  SCO 

EMBLEBTENTa 

NOXBB  AHD  BBIBn, 

What  constitute;  growing  eropa. 


817 


EMINENT  DOMAIN.   See  also  Hmn- 

WATS,  8. 

1.  Whether  the  use  of  land  taken  1^  a 
railway  company  under  a  power  of  eminent 
domain  is  public  or  private  depends  upon  the 
right  of  the  public  to  use  the  road  and  to  re- 
quire the  corporation  as  a  common  carrier  to 
tnnaport  freight  or  passengers,  and  not  upon 
the  amount  of  barinos.  K^O*  Mver  B.  Co. 
T.  Battera  B.  Oo.  ^linn.)  Ill 

2.  A  third  party  not  interested  in  lands 
taken  for  a  right  of^way  by  a  railroad  company 
cannot  object  that  the  company  has  no  power 
under  Its  charter  to  acquire  the  specific  lands 
for  railway  purposes.  Id. 

8.  The  Legislature  may  delegate  an  officer 
or  corporation  tbe  right  to  determine  tbe  neces- 
sity of  the  exercise  of  the  power  of  eminent 
domain.  State,  Balttdl,  v.  ^ar<(Wis.)  884 


KoTBB  ABD  BRiara. 


What  is  a  public  use. 
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EQUITY.  Bee  also  Coobts.  1;  Nuisanobs,, 
3. 

1.  A  court  of  chancery  is  not.  any  more 
than  a  court  of  law,  clothed  with  le^slatlve 
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pomr.  It  may,  In  cases  whore  no  adeqnate 
remedy  at  law  exists,  enforce,  in  its  own  appro- 

Eriate  way,  the  specific  performauce  of  an  ex- 
iting legal  obligation  arising  out  of  contract, 
law,  or  usage,  but  it  cannot  create  the  obliga- 
tion. Delaware.  L.  d  W.  B.  Co.  t.  Omtrcd 
dockyard  dk  Tranait  Oo.  (N.  J.)  866 
8.  To  justify  the  interference  of  a  court  of 
equity  on  the  ground  that  its  interference  is 
Decessary  to  pterent  irreparable  damage,  the 
complainant^B  legal  right  must  be  clear.  There 
can  be  no  damage,  ureparable  or  otherwise, 
where  there  is  no  violation  of  a  right  Id. 

8.  Where  the  only  ground  laid  to  support 
tiie  jurisdiction  of  a  court  of  eqoity  is  that  the 
defendant  is  violating  a  legal  right  of  the  com- 
plainant to  his  irreparable  injury,  the  com- 
plainant, to  be  entitled  to  the  ud  of  the  court, 
must  show  ttiat  hia  advarMiy'i  conduct  is 
nnconacientiona.  itf. 


Noras  juro  Bbikts. 
Protection  of  legal  rights. 


866 


ESTOPPEL.  See  alao  Ban.  act  Rbooo- 

SZZAXOB,  ^ 

An  execution  sale  may  constitute  an  eanit- 
able  assignment  or  transfer  of  a  vendor's 
lien,  on  £e  principles  of  estoppel,  although  the 
vendor  had  no  interest  subject  to  execution, 
where  he  acquiesced  In  the  sale  knowing  what 
was  intended  to  be  sold,  being  present  at  the 
sale,  consenting  to  the  application  of  the  pro- 
ceeds  to  the  saosfaction  m  a  judgment  agunst 
him,  leoeiving  the  surplus,  and  demanding  col- 
lateral which  had  been  pledged  for  the  pay- 
ment of  the  debt  FaJim-f.WortMngUm{Co\o^ 

EVIDENCE. 

I.  Judicial  Noticb. 

xl  presukptiokb   act   bubseh  of 

Pboof. 

m  Best  abd  Sbooctabt,  Docuhentabt, 

AND  DmCONBTRATTYB  EVIDKNOK. 
XV.  PABOL  XTIDEHGK  CONOXKNIMa  Wbit- 

ncea. 

V.  Opunoss:  CoHFKsnoira. 
VI.  DscLAxtATicnn. 
VII.  Relitavot  act  H atbsxalftt. 
VUL  WmaHT,  Etfkot,  act  SumonxoT. 

NOXSS  ACT  BbIEVS. 

L  JuinoiAL  NonoB. 

1.  Judicial  notice  may  he  taken  dt  the 
height  of  the  human  body  and  the  measure- 
ment of  its  several  parts,  for  Uie  pnrpose  of  re- 
Tersing  a  judgment  on  a  verdict  which  neces- 
sarily mvol  ves  a  finding,  without  any  evidence 
as  to  plaintiff's  height,  that  while  sitting  on 
a  car  he  was  struck  on  the  head  by  an  arch  4 
feet  7  inches  ahovetlie  topof  the  car.  Hunter 
T.  Jfew  York,  O.AW.K  Oo.  (N.  T.)  346 

n.  PnUDlCFTIONB  AXD  BUBDIH  OV 

Pboof. 

^  S.  The  burden  of  proof  as  to  a  distinct  de- 
fense in  a  criminal  prosecution  is  on  the  defend- 
ant.  SlaU  T.  AAtBsAwr  (Conu.1  ISS 

0L.RA. 


8.  The  presumptlm  Isthat  It  Is  fbr  Om  best 

interest  of  a  child  to  be  left  with  its  tatbor. 
rather  than  to  be  given  to  graadpareatSk  Weir 
V.  Marley  (Mo.)  678 
4.  A  relation  illicit  at  ita  commencement, 
and  known  to  be  so  by  the  parlies,  raises  no 
presumption  of  marriage.  Grimm'M  Appeal 
(P&.)  717 

0^  The  fact  of  cohabitation  as  man  ud 
wife  raises  a  presumption  of  marriage. 
State  T.  BehvMUer  (Conn.)  VSS 

6.  Tlw  presumption  is  fliat  the  n^act  or 
refusal  of  a  husband  to  support  his  wife  is  tm- 
kwfol ;  and  the  burden  ia  on  him,  when  charged 
tberewitb,  to  prove  its  lawfulness.  id. 

7.  WhUe  malice  may  be  presumed  fkom  a 
delibemte  act  causing  anotho's  death,  or  trom 
the  cool  and  deliberate  use  of  a  deadly  weapon, 
yet  where  a  full  declaration  of  all  the  ucts 
and  circumstances  leading  up  to  the  homicide 
obviates  all  necessity  for  presnmption,  all 
such  facts  and  circumstances  taken  togefliCT 
constitute  the  only  basis  for  a  finding  that  the 
homicide  was  committed  with  malice  afore- 
thought.   IVufflWi)  V.  Territory  (Wya)  884 

8.  A  presumption  that  a  request  for  aid  was 
made  by  one  assisted  by  public  officers  as  a 
poor  person  will  not  be  made  as  the  fouodati<Ki 
of  an  alleged  right  to  recover  compensation 
therefor  from  her  estate.  .^Aony  t.  Jfaffir- 
mara  (N.  Y.)  818 

9.  Tba  term  "heer,"  in  the  absence  of  all 
evidence  as  to  its  quality  and  effect,  does  not 
import  an  intozicatiiig  beverage.  &aU  v. 
ilA«ft(N.  T.)  «W 

10.  It  will  be  presumed  that  directors  of  a 
corporation  were  rightfully  in  session,  where 
the  reoord  shows  that  they  met  and  took  of- 
ficial action.  Mardtn  t.  ImtaB.  A  (biutr.  Oo. 
(Iowa)  63 

m.  Bam  ACT  Sbooctabt,  DociiinuiTAXT» 

ACT  ItewmBTBATZn  ErnHBHCB. 

11.  l^rol  evidence  of  an  alleced  wlf6  li  ad- 
misdble  on  the  question  of  manuge.  BtaU  t. 
aehweiteer  (Conn.)  185 

12.  A  verdict  and  judgment  In  a  criminal 
prosecution  for  removing  crops  cannot  be 
proved  in  a  civil  action  for  the  crops.  OarUale 
V.  XiOOrewiAlt^)  «17 

18.  A  coroner's  Inquisition,  undfer  the  IIU- 
nois  statute  by  which  coroners  are  required  to 
proceed  sub^ntially  as  at  common  law,  and 
the  inqnest,  sealed  up,  is  to  tw  filed  with  the 
derk  of  the  circuit  court,  may  be  UBed*as  evi- 
dence to  show  the  cause  of  the  person's  death, 
in  an  action  for  insurance  on  his  life.  Vnii^ 
State*  L.  ifu.  Co.  v.  Kielgatt  (lU.)  65 

14.  The  records  of  the  votes  in  a  meeting 
of  stockholders,  reciting  that  the  objfect  of  cer- 
tain works  was  to  improve  the  quality  of  watw 
furnished  by  the  corporation,  are  admissible  to 
show  the  purpose  of  the  works  voted  iar, 
where  at  the  time  of  tiiia  meettog  the  oontn- 
versy  in  suit  had  not  arisen,  wuqf  t.  AtM 
(H«Sb.)  Stt 

16.  A  writing  purporting  to  have  been 
signed  by  allied  partners,  suting  that  all 
partnership  that  may  have  existed  between 
them,  either  express  or  implied.  Is  that  day  at 
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an  end,  it  not  idmlnlble  fn  favorof  one  of  Oie 
parties  when  sued  as  a  partoer,  where  he  teati- 
fles  that  DO  portnersbip  ever  existed,  but  that 
he  obtained  tbe  writing  to  protect  hiinaelf  from 
the  declarations  of  tbe  other  party  to  the  effect 
that  a  partnership  existed,  and  the  other  party 
denies  that  he  ever  signed  or  was  asked  to  sign 
the  writing,  or  bad  aoy  coDversatiOD  upon  t£e 
subject.  Jkmtm  r.  ^giu  (Or.)  179 
10.  Letten  from  the  mother  of  an  Illegiti- 
mate child  to  Its  nurse  may  be  admitted  in  ev* 
idence  for  the  purpose  of  showing  her  assent 
to  the  diapoeitlon  that  is  being  made  of  the 
child,  and  the  maoaer  in  which  it  is  being  pro- 
vided for,  but  are  incompetent  for  the  purpose 
of  proving  paternity.   Be^Jeut^a  Batate{Cal.) 

694 

17.  Tbe  declaration  In  Cdo.  Oonst  art  7, 
^  B,  that  ballots  may  be  examined  In  election 
contests,  does  not  prohibit  their  use  la  quo 
womineff  proceedinss.  iVftpIs.  Atrtm,  t,  Lbn- 
dotur  (Uolo.)  444 

18.  A  certificate  porportlng  to  be  an  origi- 
nal marriage  certificate  is  admissible,  In  con- 
nection with  tbe  testimony  of  tbe  alleged  wife, 
to  prove  marriage.   State  t.  AiAtN^fHr  (poxm^ 

19.  Pictures  of  a  putative  father  and  of  tbe 
illegitimate  child,  taken  by  photography,  are 
not  inadmls^ble  In  evidence  for  the  panwse  of 
showing  resemblance  between  the  two,  but  ore 
«ntitlecrto  but  UtUe  weight.  M$Jet»up'»  Bt- 
tofa(Cal.)  004 

90.  A  photograph  of  a  person,  sbowlog  tbe 
manner  in  which  his  limbs  have  been  con- 
tracted, is  admissible  in  an  action  for  personal 
injuries,  where  a  physician  has  testified  that 
the  photograph  was  taken  in  his  presence  and 
accurately  represented  the  cooditfoo  of  the 
limbs.  Aiberti  r.Ifma  York,  L.  B.  dtW.  B.  Oo. 
<N.  T.)  766 

IV.  Pasol  Evuikmuh  Ooaommme  Wbtf- 
zNoa. 

91.  Parol  evidence  Is  admissible  to  establish 
ft  contemporaneous  oral  agreement  which  in- 
duced the  execution  of  a  written  contnct, 
though  it  mav  vary,  change,  or  reform  the  \a- 
stnunoit   Fergvaon  t.  BagMj/  (Ph.)  88 

99.  An  oral  agreement  to  give  the  vendw 
security  on  the  logs  may  be  proved  to  show  an 
inducement  to  him  to  si^  a  release  to  parties 
who  had  purchased  of  bun  by  written  contract 
certain  timber,  and  the  substitutioQ  in  tbeir 
place  of  other  persons,  although  the  written 
agreement  contained  no  stipuutitm  for  such 
security.  Id. 

98.  Evidence  of  a  parol  agreement  as  to  a 
warranty  of  tiie  power  of  an  engine  to  ran  a 
•certain  separator,  made  prior  to  the  giving  of 
an  order  for  the  outfit,  which  contained  an  ex- 
press warranty  that  the  engine  was  of  good 
material,  and  if  properly  nm  was  "capable  ot 
driving  said  separator  to  do  good  business  in 
threshing,"— is  incompetent.  JVifBAoIi  t.  Vranr 
4aU  (Mich.)  419 

24.  Fared  evidence  to  prove  want  of  oooiid- 
eration  fOr  a  written  contract  redUng  payment 
of  theconslderati(Hi  cannot  be  admimd  for  tbe 
purpose  of  showing  that  tiie  transaction  was  a 
4L.RA. 


mere  offer  to  sell,  and  not  an  actual  contract 
SehnHder  v.  Turner  (DL)  164 

V.  OPHnONS;  COHVIESSEONB. 

95.  The  opinion  of  a  phjaician  may  be 
given  as  to  what  may  be  tbe  result  of  a  disease 
in  the  natural  and  ordinary  course.  Alberti 
T.  JieuTork,  L.  B.  dk  W.  A  Co.  (N.  Y.)  765 

S6.  A  physician  may  testify  as  to  the  length 
of  time  uiat  a  person  suflenog  from  disease 
will  live,  altbough  stating  that  he  can  <m\j 
give  the  probal^tyfrom  the  history  of  othw 
nmtlar  cases.  Id. 

37.  Confession  irf  a  man  that  he  has  beoi 
married  to  a  certain  woman  is  admisdble  aa 
evidence  of  the  marriage.  State  t.  Sehweitier 
(Conn.)  125 

VL  DBOLAXATIOn. 

28.  The  acts  and  declarations  of  parties  to 
an  action  are  not  competent  evidence  in  their 
behalf,  unless  they  constitute  a  part  of  a  trans- 
action which  bars  or  disproves  the  claim  made 
against  them,  or  are  a  part  ot  a  material  Uuct  in 
the  case.  Dawton  v.  Pogue  (Or.)  176 

99.  Communications  to  a  law  student,  al- 
though while  he  is  employed  to  advise  and 
assist  in  a  lawsuit,  are  not.  privileged.  Dier- 
iiein  v.  8chvbkagel  (Pa.)  481 

80.  An  attoroey  may  waive  the  privilege  of 
his  client  as  to  ioiormation  acquired  by  aVhy- 
slcian  in  attending  him,  and  may  call  the  phy- 
sician as  a  witness.  ABterH  v.  Jvmp  York,  L.  a. 
diW.R.Co,(^.Y.)  765 

81.  Unsworn  admlsrions  or  declarations 
made  by  an  insolvent,  after  a  controversy  has 
arisen  between  his  attaching  creditors  and  pe- 
titioners in  insolvency  proceedings  upon  his 
estate,  are  not  admissible  in  a  suit  between 
such  parties,  for  the  purpose  of  determining 
the  guestion  of  his  rendence.  Aaur  v.  Weeke 
(N.H.)  716 

82.  Reports  to  a  general  manager  of  the 
companv  touching  ue  facts,  circumstance^^ 
and  results  of  a  railroad  accident,  and  who  was 
to  blame  therefor,  made  several  days  after  the 
event,  by  the  superintendent  and  tbe  conductor, 
supported  by  tbe  affidavit  of  the  latter  and 
several  other  employees,  are  not  admissible  in 
evidence  to  affect  the  company,  whether  such 
repxula  were  exacted  or  made  under  standing 
rules  requiring  tbe  same,  or  under  special 
orders  for  tbe  particular  occasloo.  no  question 
of  notice  to  tbe  c(»npany  being  involved  in  the 
controversy.  Oarrm  r.  Bad  TImwMM,  F.  A 
Q.  B.  Co.  (Ga.)  214 

88,  Statements  as  to  boundaries,  made  by 
an  officer  of  a  corporation  while  negotiating  a 
sale  or  lease  of  real  estate  which  be  had  au- 
thority to  sell  or  lease,  may  be  proved,  after 
his  death,  against  the  corporation  or  its  subse- 
quent grantees.  Eolmsa  v.  Turnen  FaiU  Lum- 
ber Oo.  (Uass.)  288 

84.  Declarations  of  tbe  treasurer  of  a  cot^ 
poratlon,  who  had  no  authority  to  bind  It  by 
bis  statements,  may  be  admissfble  if  made  in 
tbe  course  of  negotiations  for  the  corporatiOD 
by  himself  and  the  preddent,  and  in  the  nres- 
ence  of  the  hitter,  who  dU  not  dissent  there 
from,  when  the  declarations  of  the  preddent 
would  be  competent  evidence.  i& 
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Vn.  Rblhvanot  Ain>  Hatbruzjtt. 

85.  Evidence  of  cohaUtfttton  is  admissible 
as  tendiog  to  proTe  a  mazriage;  State  t. 
Schw^ieer  (Cono. )  125 

80.  Evidence  tiiat  the  settlement  of  a  suit 
(or  money  loaned  and  of  a  pro8ecuti(Hi  for 
fomicattoB  committed  on  a  certain  day  In- 
dnded  a  cause  of  action  for  breach  of  a  prom* 
toe  of  Toarriage,  made  on  the  same  d^,  is  ad- 
missible in  a  suit  for  sucb  breach  of  promise. 
JHerttein  T.  Sehubkagel  (Ptt.)  481 

87.  In  order  to  render  proof  of  the  dissoln- 
tion  of  a  partnership  admissible  In  favor  of  a 
defendant  charged  as  a  partner,  it  must  tend 
to  show  an  actual  dissolution  of  the  partner- 
ship relation.  DaiMony.  PbgueiOT.)  176 

86.  Evidenoe  tbat  plaintiff  was  dependent 
npm  his  earnings  for  the  support  of  nimaelf 
and  wife,  although  not  admissible  upon  the 
question  of  dania^  In  an  action  for  personal 
injuries,  is  admisnble  as  tending  to  show  that 
he  was  unable  to  employ  a pbyslclan  of  special 
sldll  from  a  distant  city,  to  rebut  a  claim  that 
he  had  not  used  ordinan  care  to  ctue  and  re- 
store himself,  where  defendant  had,  on  croaa- 
aaminadm  of  plalntlfl's  witnesses,  shown  that 
he  had  employed  only  local  physidans  with 
no  special  skUT  in  respect  to  sucb  Injuries,  and 
bad  commnnicatedwitb,but  had  not  employed, 
a  physician  of  special  skill  in  the  city.  AImtH 
T.  New  York.  L.  B.  A  W.  S.  Co.  (N.T.)  76C 

89.  On  the  qneetion  whether  defendants 
were  liable  as  a  partnership  or  not,  where  their 
firm  never  had  any  corporate  existence  even  as 
a  de/aeto  corporaucm,  evidence  of  the  plaintiff 
that  he  did  not  deal  with  them  as  a  corpora- 
tion, but  was  informed  by  one  member  that 
thej  were  a  partnership,  Is  admissible.  JSaton 
T.  Waikgr  (Hieb.)  103 

40.  Proof  of  the  payment  of  taxes  Is  admis- 
sible on  the  question  of  ownership  of  land  by 
adverse  possession.    Wrenv.  Pariivr(Conn.)80 

41.  In  an  action  for  personal  injuries  caus- 
ing death  to  plaintiff's  intestate,— his  son,  who 
was  performing  servicea  for  plslntlff  at  the 
time,  —defendant  cannot  show  that  plaintiff  was 
wealthy  and  able  to  hire  others  to  perform  the 
services,  and  thus  shield  his  son  from  exposure 
to  tbe  incident  dangers, where  there  is  no  show- 
ing that  deceased  was  unable  to  take  care  of 
himself.   JUinois  C.  R.  Oo.  v.  Slater  (Dl).  418 

4S.  A  letter  saying  tbat  a  person  "expects 
to  pay  a  claim  out  of  what  he  hopea  to  beat  my 
company  In  a  suit  now  pending"  is  irrelevant 
in  an  aictlon  by  him  tor  alleged  slanderous 
words  q»ken  m  the  oouise  of  the  trial  of  the 
former  sulL  JSi»$m  t.  Oramer  (N.  0.)  780 

48.  Evidence  tbat  a  person  felt  and  exhibit- 
ed mental  anguish  on  account  of  the  delay  in 
delivering  a  telegraph  message  is  admissible  in 
an  action  where  damages  are  allowable  for 
sucb  negligence.  Watem  tT.  Tekg.  Co.  v. 
Aiamt  (Tex.)  844 

48.  It  being  In  question  whether  a  fireman 
oonM.  by  xeporting  the  facts  of  bis  sitiutlon  to 
an  official  of  the  comiMny  by  telejnaph,  have 
obtained  relief  from  bis  pen],  evidence  is  ad- 
missible to  show  tbat.  under  Uie  usage  and 
practice  of  the.  company  in  like  or  andogons 
drcQmstaDcasi,  rellei  would  probably  have  fbl* 
4L.ILA. 


lowed  In  a  specified  and  by  the  use  ftf  qi»- 
dfiedmeans.  OarToU'r.BMTmMme,V.^bG. 

40.  In  an  action  for  injuries  by  a  raOroad 
train  cansingdeatb  to  plaintiff's  intestate,  plain- 
tiff may  prove  tbe  speed  at  which  the  tr^  wa» 
running,  as  tending  to  slied  light  on  the  question 
of  defendants  due  care,  mtnoia  C  &  Cb.  t. 
Stater  (Dl.)  41S 

46.  Under  a  paragraph  of  an  answer  deny- 
ing the  execution  of  a  note,  it  may  lie  moved 
tbat  tbe  note  was  altered  after  it  had  been 
dgned,  as  well  as  that  It  bad  not  been  ddiv- 
ered.   Paimer  v.  Poor  (Ihd.)  469 

Tm.  Weight,  Effbct,  juto  Sdfficikwot. 

47.  Parol  evidence  of  drcumstanoes  bop- 
roundlng  the  testatw  ia  sufficient  to  show  bi» 
meaning  and  intention,  where  there  is  a  slight 
discrepant^  In  tbe  description  of  the  donee  of 
a  cbantable  gift  General  AamiMg  Prahy. 
OAureA  V.  Quthrie  (Ya.)  821 

48.  Direct,  positive,  and  nncontradicted 
testimony  of  two  witnesses  to  the  fact  of  a  con- 
temporaneous verbal  agieement  as  an  Induce- 
ment to  sign  a  writing  is  sufficient  where  it  ia 
precise,  draiUle,  and  olsdnct,  and  highly  prob- 
able and  ceaaonaUe.  Firguaon  t.  Staertji 
(Pa.)  88 

.  Tbe  statement  of  tbe  recrader  of  a  mu> 
nidpal  board,  in  a  paper  that  he  was  not  re- 
quired to  make,  tbat  it  was  done  order  of  tbe 
board,  la  not  evidence  of  that  fact.  Lawrence 
V.  IngertoU  (Tenn.)  808 

fiO.  A  finding  that  a  deed  from  a  parish 
priest  to  a  cardinal  of  tbe  Roman  Catholic 
Church,  containing  an  express  assumption  bf 
the  grantee  of  a  mortgage,  was  delivmd  ana 
accepted,  is  sustained  by  evidenoe  tbat  (lie  car- 
dinal, having  knowledge  of  tbe  deed,  when  a 
demand  for  the  debt  was  made  simply  referred 
tbe  creditor  to  the  parish  priest  in  possession 
of  the  property,  and  that  Uie  latter  insured  it 
In  the  cardinal's  name,  and  regularly  collected 
the  rents  and  paid  them  over  to  the  chancery 
office,  which  managed  tbe  cardinal^  bndnesa 
affairs  rehding  to  the  dnuota.  t.  Cbp> 

rigan  (N.  T.)  610 

61.  In  an  action  on  a  policy  requiring  proof 
of  loss  within  thirty  days,  but  not  requiring 
that  such  proof  shau  be  In  writing,  or  that  it 
be  given  lo  any  particular  person  or  officer,  tes- 
timony of  the  assured  tbat  at  the  Hme  of  the 
flie  tbe  agents  of  tbe  company  were  maent 
and  informed  him  that  they  would  noofy  the 
company,  and  that  a  short  time  thereafter  the 
adjusters  of  tbe  company  came  and  adjusted 
tbe  loss,  Is  sufficient  proof  of  tbe  loss  and  of  tbe 
agency  of  the  parties  who  acted  as  agents  and 
adjusters.   StaUlnt.  Co.  v.  Behreek  (Neb.)  624 

53.  Testimony  must  be  plain  and  con- 
vindng  beyond  reasonable  controversy.  In  or 
der  to  overcome  the  presumption  that  a  written 
contract  expresses  correctly  tfaelntentini  of  the 
parties.  JMnn'nM  t.  St,  PomI  F,SM.  Int. 
Go,  (Wis.)  900 

68.  Wliffliever  a  defense  In  a  criminal 
prosecution  is  so  proved  that  a  reasonable  doubt 
Is  caused  as  to  any  part  of  tiie  case,  the  defend- 
ant la  entUled  to  tbebnefltttf  tbat  doubt,  and 
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aluHild  be  acquitted.  ^Motev.  ScAi0«AlMr(Goim.) 

ISO 

Notes  axd  Bbibfb. 

Premmptkm  w  to  mgnlorltj  of  acti  of  offl- 
•on.  218 

Parol  to  show  agreement  ct^teial  to  written 
contract  418 
Parol  to  vary  writing.  887 

Parol  and  extrinsic,  to  aid  construction;  of 
intention;  declarations  of  testator;  to  remove 
latent  ambieuitles;  to  identify  beneficiary;  to 
identify  luid;  to  supply  omissions,  881 

Written  instruments;  parol,  to  contradict;  as 
to  consideratfon  of  contract;  of  prior  negotia- 
tions; of  conTeisationa  between  parties;  of  tbeir 
acts  and  dedarationB;  of  extrinac  facts  and  cir^ 
•cnmBtances;  of  collateral  agreement  prior,  oon- 
temporaneons,  or  subsequent;  to  Taiy  terms  of 
contract,  or  legal  effect;  of  intention;  to  explain 
ambiguity;  vof  meaning  of  words;  to  identify 
person  and  proper^;  of  contracts  partly  writ- 
ten; of  fraud,  accident,  or  mistake;  of  illegal 
contracts;  of  trust,  88 

Parol,  of  mistake  In  writing.  ■  888 

Parol,  of  condderation  of  written  contract. 

164 

Coroner's  inquisition  as.  65 

Privileged  communicatiooa  between  attorney 
and  client;  waiver;  ezceptioiis;  testimony  of 
tbird  persons,  481 

CommnnicatliniB  to  idmlcian;  wsiTer  d  priv- 
ilege. 766 

Declarations  of  deceased  owner  of  land.  284 

SXECnnON.  Bee  also  Bail  ahd  Saooo- 

HIEASGB,  8;  LbTT  ASB  SbBUBI^  1. 

A  sale  by  a  master  in  cbancery,  or  other 
person  auUiorized  to  execute  tbe  decrees  In 
•chancery.  Is  not  a  "sale"  In  tbe  legal  sense,  un- 
til conflrmatkm.  Bat  r.  Bunh  (lU.)  871 

ZXECUTORS  AND  ADMINISTRA. 
TORS.  See  also  Dbscsnt  asd  Diemu- 
BcnoN. 

1.  The  court  has  jurisdiction,  in  proceed- 
ings ttpder  tbe  article  of  the  California  Coda 
providing  for  partial  dlstributira,  to  hear  and 
determine  a  question  of  contested  belishlp.  Bt 
JmajfB  BttaU  (Cal.)  884 

S.  A  state  statute  inovldliw  that  when 
•dndnistratlon  is  taken  b  that  State  upon  the 
estate  of  a  nonresident  decedent,  tbe  estate 
found  there  iu  to  Iw  applied  there  i»imarily  to 
tbe  paymeut  of  domestic  creditors,  will  not 
prevent  the  administrator  from  bringing  aoit 
wherever  he  can,  upon  a  cause  of  action  which 
accrued  in  such  State  to  bis  intestate  by  reason 
■of  tbe  negligent  act  of  a  common  carrier  causing 
pmmal  Injury  to  him.  ffBeiUif  v.  JITmv  Tor* 
^iSr.  B.IL€b.(R.  I,)  719 

NOTBH  ASD  BRIBFflL 

Real  property;  liable  tot  debts.  883 

SXEMPTIOH.  See  Lbtt  axd  Ssmnm, 

9,8. 

XX  POST  FACTO  UIW.  BeeCoHenrc- 
TioNAii  Law,  8,  9. 
A. 


EXPRESS  GOMPAVIE&  See  Cab- 
bibbs,  18. 

FAMILT. 

NoTBB  Ajn>  BsiBn 
Defloed;  head  of,  who  Is.  818 

FINDINGS.  See  Oabnibhuknt. 

FIRE.   See  also  Baiucbkt,  3. 

Tbe  fact  that  telegraph  and  telephone 
poles  and  wires  prevented  tbe  eztinguisbment 
of  a  flre  does  not  make  tbe  company  owning 
them  liable  for  tbe  loss,  where  the  owner 
of  .the  building  burned,  on  whose  land  they 
stood,  bad  built  by  tbe  idde  of  tbem,  and  had 
permitted  a  tenant  to  use  one  of  the  wires,  and 
bad  never  objected  to  them  in  any  way  heftne 
tbe  are.  Che^et  t.  TUspAdw  A  lileg.  Omsfr. 
Co.  (Hich.)  40S 

TTKTVKtlS, 

1.  In  determining  whether  an  article  Is  a 
fixture,  Its  nature  and  the  object,  effect,  and 
mode  of  its  annexation  are  all  usually  to  be 
considered.  Bi^tmtt  MHU  t.  Tbunftm  Sat, 
Bank  (Mass.)  849 

S.  Articles  placed  In  a  building  subject  to 
a  mortgage,  by  the  mortgagor  or  those  claim- 
ing under  blm,  to  carry  out  the  obvious  pur- 
poee  for  which  it  was  erected,  or  permanently 
to  increase  its  value  for  occupation  or  use,  be- 
come a  part  of  the  realty,  altbougfa  removable 
without  injury  either  to  themselves  or  tbe  build- 
ing. Id. 

8.  Machinery  in  a  cotton-mfll,  procured 
for  use  in  manufacturing  cotton  cloth,  most  of 
it  being  heavy  and  not  uitended  to  be  moved 
from  place  to  place,  but,  when  put  In  position, 
to  be  used  with  the  building  until  worn  out  or 
f<»r  acnne  unforeseen  cause  tbe  real  estate  Is  put 
to  a  different  use,— eonstttntes  part  of  the  real- 
ty. Id. 

4.  Loom  beams,  although  not  fastened  to 
the  looms  or  to  tbe  buildings,  constitute  part  of 
tbe  realty  when  tbe  looms  to  wbicb  they  belong 
are  permanently  fixed  in  a  oetton-milL  la. 

KOTBS  ASD  BbUHL 

What  constitute,  ^  M9 

FOOD. 

Furnishing  oleomargarine  to  patrons  of  a 
restaurant  as  part  of  a  meal  ordered  bv 
tbem,  although  they  do  not  eat  it,  but  carry  It 
away  with  tbem,  is  a  "sale  thereof,"  Bubjecting 
tbe  proprietor  to  a  penalty,  under  the  Pennsyl- 
vaoia  Act  of  Slay  81, 1886.  Cbm.  MUghenv 
Oentnttf,  v.  MiUer  (Pa,)  6I» 

Kotbb  abd  BsiBn. 

Prohfbitton  of  sale  of  oleomargarine^  688 

FORCIBLE    ENTRT     AXD  DE- 
TAINER. 

1.  The  provisions  of  tbe  Forcible  Entry 
and  Detainer  Act  of  Oregon  do  not  apply  to  a 
tenant  from  year  to  vear  holding  under  a 
verbal  lease  for  more  toan  one  year,  until  the 
tenancy  ia  detacmlned  by  notioe  os  by  agiee- 
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meat  between  the  parties.   Botenblat  v.  Ar- 

(Or.)  367 
3.  A  tenant  In  possession  of  demised  prem- 
Iflps  without  any  written  lease  or  agreement 
therefor  cannot  be  dispossessed,  under  the  Ore- 
gon Forcible  Entry  and  Detainer  Act,  nnleis 
Be  ii  in  by  wrong.  id. 

FORGERY.  6ee  Bahxb  ihd  BaznoBO,  9. 

FORHUXiAS.   See  Rbcifbs,  1. 

FRAUD  Am  FRAUDULENT  CON- 
VEYANCE8.  See  also  Action  ob 
Suit,  8;  Biluahd  Notes,  4;  Contkaotb, 
8,34. 

1.  Lack  of  knowledge  by  one  nuddog  fslse 
itatementB  as  an  Inducement  to  a  contract^  that 
the  atatementa  an  &lse,  Is  Imnaterlal.  Jfe- 
Kimum     VMmar  (Wis.)  131 

9.  If  one  mains  an  untrue  representation 
as  of  his  own  knowledge,  not  knowing  wheth- 
er it  is  true  or  false,  it  is  a  fraud.  An  unqual- 
ified affirmation  amounts  to  an  afflrnuUion  as 
of  one's  own  knowledge.  ButUtt  t.  Ihrrar 
(Uinn.)  140 

8.  The  makerof  a  note  given  for -Bohemian 
oats  purchased  at  a  price  greatly  beyond  their 
value  and  never  deliTeraa,  who  was  Induced 
to  give  it  by  persistent  arts  ami  mlarepresenta- 
tioDS  concerning  the  sslable  prospecta  of  the 
oats  to  be  grown,  and  the  responsibility  and 
legal  cbaracterof  a  mythical  coloration  whose 
bond  is  given  him,  agreeing  to  sell  for  him 
twice  as  many  bushels  at  the  same  price  per 
bushel, — may  recover  from  the  person  defraud- 
ing him  the  damages  thereby  sustained,  when 
he  has  been  compelled  to  pay  thenote  toabona 
flde  holder;  and  he  will  not  be  denied  relief  on 
the  ground  that  he  is  in  pari  detieto.  Eet»  t. 
Ou(iw(Mich.)  498 

^^4.  Fraudulent  representations  as  to  an  al- 
leged corporation  which  has  no  legal  existence, 
and  whose  pretense  of  legal  existence  is  a  fraud, 
are  not  within  the  Michigan  statute  which  re- 
quires fraudulent  representations  as  to  the 
character,  etc.,  of  another  -vatxtr  to  be  writing 
In  order  to  sustain  an  action  for  fraud.  13l 
0.  Representations  as  to  the  amount  of 
earth  necessary  for  constructing  a  levee,  and 
Its  quallQr  or  kind,  made  to  induce  another  to 
enter  into  a  contract  for  constructing  the  levee 
within  a  certain  time,  with  a  forfeiture  for  fail- 
ure to  conmlete  It  in  that  time,  are  mere  ex- 
pressions of  opinion  equally  witliin  the  power 
of  both  parties  to  ascertain,  and  therefore  not 
a  sufficient  ground  for  an  action  for  damages, 
although  the  contractor  was  not  within  160 
miles  of  the  place  of  the  work  when  he  entered 
Into  the  agreement,  and  it  would  have  taken 
many  days  to  have  ascertained  the  truth  of  (he 
representations.  Nounnan  v.  Butter  County 
Land  Co.  (Cal.)  21& 

Notes  aud  BniEFa 
Fraud;  what  constitutes;  action  for;  Inves- 
tigation by  purcbaser;  statements  of  opinions 
or  trade  tallL  1^ 

False  representations  inducing  entry  Into 
contract.  219 

Misrepresentation;  absence  of  knowledge  on 
the  part  of  maker.  138 
«LuR.  A. 


OARNISHMEHT. 

Where  a  gamisbee  proceeding  Is  to  be 
determined  on  the  disclosure  alone,  no  nqi- 
plemental  complaint  being  filed  and  no  claim 
made  by  a  thira  person,  no  findings  of  fact  are 
neceMuy.    yHldatr  v.  Ferguaan  (Hinn.)  88S^ 

Noras  laoBsiBn. 

Exemption  <A  laboren'  wageei     .  .  C3& 

GIFT. 

1.  A  deiKwlt  of  money  in  a  savings  hank  In 
the  name  of  the  depositor's  sottf  who  does  not 
apiwar  ever  to  have  known  of  it,  does  not  diow 
a  gift  to  him,  wbm  the  depodtor  retained  tlifr 
IMssbook  for  many  yeare  afterwards,  dealing 
with  the  account  as  nis  own,  and  by  the  rules 
of  the  bank  paymenta  could  be  made  to  any 
person  preaentiog  the  book,  BeoMty.  Beater 
(N.  Y.)  403 

2.  To  constitute  a  complete  parol  gift  there 
must  be  an  actual  delivery  of  the  thing  given, 
but  the  delivery  must  be  according  to  the  nature 
of  the  thing  given.  JHfBsr  t.  MeMa^  (W. 
Va.)  615- 

8.  If  properly  is  In  possession  fif  the  dwiee 
at  the  time  of  a  gift,  as  agent  for  the  donor  or 
otherwise,  he  nem  not  surrender  ft  in  order  that 
it  may  be  redelivered  In  execution  of  the  gift. 
Therefore  the  gift  Is  complete  if  the  donor  re- 
linquishes all  domlnton  over  the  thing  ^ven, 
and  recognizes  the  poesesrion  of  the  donee  as 
being  In  iiis  own  right,  and  the  latter  aocepts- 
tbe  ^  and  retains  poBwssioB  in  virtue  thereof. 

a. 

4.  A  bill  of  sale  executed  to  his  nieofr 
shortly  before  his  death.by  an  intestate  who  had 
[Obviously  bad  two  strokes  of  paralysis,  con- 
taining a  clause  empowering  bim  to  revoke  the 
transfer  at  any  time  during  nis  life,  the  instm- 
ment  and  the  subject  matter  thereof  being  de- 
livered to  his  attorney,  who,  after  his  death, 
delivered  tfaem  to  the  niece, — Is  a  gift  eanmt 
morU$,  and  shows  a  clear  intent  that  the  nieoe 
should  have  the  benefit  of  the  gift  unless  re- 
voked during  bla  Ufa.  WiUiame  v.  GatU  (N. 
Y.)  86ft 
Notes  asd  Bbiefs. 

Oauea  mortia;  what  essential  to  constitute. 

86ft 

Defined;  intent  alone  not  sufficient;  delivery 
essential;  deposit  of  fund  in  tmst.  40^ 
Inter  Hvon;  what  constitutes,  815- 

GUARANTY. 

1.  The  death  of  the  mortgagor  revokes  the- 
authority  to  sell  goods  to  a  thira  person  on'the 
security  of  a  mortgage  given  in  part  to  secure 
indebtedness  arising  from  future  sales  to  him 
by  the  mortgagee,    ^fiemtt  v.  SaUeh  (Mass.) 

3.  An  agreemmt  "to  stand  good  for,  or,  in 
other  words,  .  .  .  guarantee  to  pay  for,"  any 
timber  of  a  certain  class  that  sball  be  furnished 
to  a  third  person,  with  whom  the  promisor 
states  thai  be  has  a  contract  for  such  timber,  is- 
an  original  undertaking,  and  no  notice  of  ac- 
ceptance <Mr  of  foUure  to  pay  is  uecessaiy. 
Ifa^ff  V.  MsOr^  (Ind.)  88ft 
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8.  Notice  of  acceptance  of  a  guaraDty  in 
■n  order  to  let  the  guaraotor'a  daughter  "have 
what  goods  she  wania"  is  not  neoessaiy,  where 
it  wai  olvea  after  refusal  of  credit  to  lier. 

T.  (Ind.)  689 

4  An  order  to  let  a  person  hare  "what 
goods  she  wants,"  and  affreeioe  to  "stand  good 
for  the  monqy  and  settle  ttie  mils,"  is.a  contin- 
x6ng  goaran^.  M. 

Notes  abd  BBiKFib 

Contract  of.  888 

Necessity  of  notice  of  acceptance.  686 

When  notice  of  acceptance  to  guarantor  nec- 
cauiy.  689 

eUARDIAN  AHD  WARD. 

The  fathra  of  a  natural  chQd  csnoot  ap- 
vAn%  a  testamentary  guardian  for  such  child, 
in  the  ahaeoce  of  express  statutory  author!^. 
Samtag  t.  Th(mp»on  (Hd.)  706 

NOTBS  ABD  BBIBV8, 

Guardianship  of  natnnl  chUd.  705 
QUEST.  Bee  Ibsxeefbbb,  4. 
HAWBAH   COBPUa    See  also  Judg- 

MEHT,  1. 

The  district  courts  and  judges  of  Oolo- 
ndo  have  general  jurisdiction  by  statute  to  la- 
toe  the  wnt  of  habeas  coipus;  and  the  juris- 
diction to  issue  It  in  a  particular  case  will  be 
presumed,  in  the  alwenoe  of  a  showing  to  the 
antraiy.   Ooopar  t.  FlBople,  Wgatt  (Oolo.)  480 

HEIRS.    See  Ezbodtobb  asd  Aramns- 

TKATOB8,  1. 

BIOHWAYS.  See  also  Odwok  abs 
UsAMi.  S;  PuBUO  bcpBOVBacsHn,  1; 
BTATUTB8.  0;  Trial,  4,  6,  7. 

1.  A  lotowner  whose  only  means  of  Ingress 
and  egress  to  and  from  his  lot  by  vehicles  is 
from  a  street  into  which  opens  the  one  on  which 
his  premises  front,  and  which  terminatea  just 
beyond  them,  may  maintain  an  action  for  the 
special  and  peculiar  injury  resulting  to  him 
from  a  blockade  of  the  entrance  to  the  latter 
•treet  br  nllroad  can  on  the  other  street,  into 
vblcfa  ft  opens.  Kiel  r,  Jaekmm  (Colo.)  964 

9.  A  person  owning  real  property  located 
on  a  street  cannot  be  deprived,  without  com- 
pensation, of  his  outlet  tbrongh  such  street  to 
other  streets,  |in  either  direction,  by  stopping 
up  the  street  on  either  side  between  his  prop- 
erty and  the  nearest  intersecting  street,  although 
the  part  of  the  street  discontinued  is  not  io 
frimt  of  hifl  land.  Gargtm  t.  Louinia$,  JT,  A. 
AO.l£.(h,  (Ey.)  840 

8.  Oloslng  the  street  between  (3ie  land  of 
■D  abuttliw  own«  and  the  nearest  intersecting 
street,  without  furnishing  another  convenient 
and  reasonable  outlet  in  £at  direction,  or  mak- 
ing compensatiw  for  the  damages,  is  taking 
pmate  property  without  due  compensation. 

Id. 

4.  The  prior  passsTO  of  an  ordinance  pre- 
•cribing  the  kind  of  sidewalk  to  be  built,  its 
dimenuons  and  materials,  and  the  time  tbere- 

6  L.  K.  A. 


for,  ia  necessary  in  order  to  make  one  liable 
for  failure  to  build  it,  under  a  charter  giving 
the  common  council  power  to  prescribe  by 
ordinance  the  grade,  width,  and  characta  of 
ridewalka,  the£r  materids,  and  flie  time  for 
construction,  and  providing  for  the  punishment 
of  those  who  fail  to  comply  with  the  resolution 
orordioance.  iVrt J7uivn  v.i/'«nAt*n«m(Mich.> 

54 

6.  A  statute  which  makes  criminally  liable 
any  person  owning,  occupying,  or  having  any 
interest  in,  real  eatate  in  a  dty,  for  failure  to 
conatme^  keep,  and  maintain  good  sidewalks. 
Is  nnconatltutioiial,  aa  it  applies  even  to  tenants 
who  be  unable  to  perform  the  acts  re- 
quired.  Id. 

6^  The  obligation  of  a  charitable  institu- 
tion to  maintain  footwalks  in  front  of  its  prop- 
erty is  not  affected  by  an  exemption  of  all  Ita 
propertv  from  taxation.  A  cbarge  for  laying- 
the  walk  is  not  a  tax,  or  a  municipal  assessment 
in  the  nature  of  a  tax.  Homefor  Aged  Avt- 
e$tani  Women  v.  WOkintlnirg  (Pa.)  681 

7.  Failure  oi  a  town  to  provide  raOlngi  or 
barriers  at  dangerous  places  along  a  public 
highway  will  render  the  town  liable  lor  Injnrlea- 
thereby  resulting,  where  the  erection  of  sobh 
railing  or  barrier  Is  a  reasonable  and  neeessaiy 
precaution  to  guard  travelers  against  Injuty. 
Moliop  V.  Walker  Twp.  (Mich.)  696- 

8.  The  duty  of  townships,  villages,  etc., 
to  keep  highways  In  good  repair,  so  that  they 
sfaall  be  safe  and  convenient  for  public  travu, 
if)  made  imperative  by  How,  (Mich.)  StaL 
§  1446.  Id. 

9.  Notice  to  township  ofllcets  of  tbe  ne- 
cessitjr  of  barriers  or  railings  along  a  dangeroua 
place  in  a  highway  is  suffldently  shown  where 
It  appears  that  they  Jived  in  close  proximity  to 
the  place,  and  some  of  them  frequent^  passed 
over  It.  Id. 

10.  It  cannot  be  held  negligence  as  matter 
of  law  for  a  person  in  charge  of  a  vehicle  which, 
because  of  tne  lack  of  any  railing  or  barrier,  is- 
on  the  point  of  hiding  over  an  embankmeot, 

to  place  his  shoulder  to  the  vehicle  to  prevent 
overthrowing.  The  most  that  can  be  claimed 
against  him  is  that  it  Is  a  question  for  the  ju^. 

11.  The  liability  of  a  town  for  insufflciency 
or  want  of  repaini  of  "mv  bridge,  sluiceway, 
or  road  "  therein,  under  Wis.  Kev.  Stat.  §  1889, 
does  not  extend  to  a  mere  temporary  passage- 
way over  private  property,  made  necessary  by 
a  snowdrift  In  the  highway,  although  the  over- 
seer has  done  some  work  upon  it  with  Ac- 
knowledge and  approval  of  the  supervisors;  aa 
he  bad  no  authority,  under  the  statutes,  to- 
qpen  a  way  over  private  property.  Bogie  v. 
Waupun  (Wis.)  69 

13,  Under  a  cbarta  which  gives  the- 
common  ooundl  full  power  to  improve  all 
parts  of  streets  In  a  city,  and  to  determine  and 
provide  for  evervthing  necessary  or  convenient. 
to  the  exndse  of  the  authority  therein  granted, 
the  common  council  has  authority  to  let  a  con- 
tract for  doing  the  work,  and  to  pay  the  price 
therefor  out  of  the  general  funds  of  the  dty, 
although  Uie  charter  provides  for  making  such 
improvements  in  a  paiticulsr  mode,  and  assess- 
ing the  cost  thereu  upon  the  lots  and  parta  oT 
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lota  abutthig  on  the  street  improred.  AvMsfuf 
iMsOtring  A  Mfy.  Oo.  t.  &ut  P&rOand  (Or.) 

290 

18.  An  ordinance  for  the  pavine  of  certain 
streets  is  not  InBufficient  because  it  does  not 
state  the  width  of  the  streets  to  be  paved. 
Adama  Oountg  t.  f^uiney  (lU.)  155 

14.  The  same  ordinance  maj  legally  provide 
for  the  paving  of  several  streets,  althon^  one 
ifl  wider  than  the  others.  Id, 

15.  The  words  "niay  remove  any  such  fence 
or  other  obstruction."'^  in  Bl.  Rev.  Stat.  1S89, 
chap.  121,  §  71,  authorizing  commisBloners  of 
highways  to  remoTe  obstructions,  imposed  up- 
on (hem  the  imperatiTe  duty  of  removing  ob- 
structionB  from  the  public  highway;  and  the 
word  "may"  Is  to  be  construed  as  "shall." 
People^  Brokaw,  v.  Bighxaay  OoTivn.  (BL)  161 

NOTBS  AlTD  BBIKF6. 

Du^  of  towns  and  villages  to  keep  in  safe 
condition;  liability  for  neglect  695 

Du^  to  repair;  liability  of  municipal  cor- 
pOTatioo;  care  by  traveler.  69 

Guards  to  embankments;  necessity  for  main- 
taining. 696 

Improper  use  of.  by  railroad.  264 
ObUgalion  of  lotowner  to  maintain  sidewalk. 

682 

Power  to  vacate.  840 

HOHESTEAD.   See  also  Pathbxtt,  2. 

1.  Improving  premises  with  a  design  to  use 
them  for  a  homestead  is  not  sufficient,  without 
■actual  occupancy,  to  give  the  homestead  cbar- 
ACter.  ^uari  Fint  Nat.  Bank  v.  HoUinga- 
■woriA  (Iowa)  92 

2.  A  husband  and  wife  living  together  con- 
stitute a  "family wfUiin  the  meaning  of  the 
word  aa  used  in  Fla.  Const.  1868,  art.  9  (bome- 
atead  article),  g  1.  AOltr  v.  Fin^eanpnm.)  818 

8.  The  term  "heirs."  In  Fla.  Otnut.  art.9 
(homestead  article),  g  8,  includes  on  adtdt  son, 
and  an  adult  grandson,  the  son  of  a  daughter 
deceased  at  the  death  of  the  head  of  the  family, 
notwithstanding  they  were  not  at  Ids  dewh 
living  at  the  home  place.  Id. 

4.  Kesldeoce  by  the  heirs  on  the  homestead 
of  the  ancestor  after  his  death  is  not  necessary 
to  continue  the  ezemptkm  of  it  friHn  his  debto. 

6.  A  creditor  seeking  to  satisfy  a  lodgment 
which  he  has  recoveredagainst the aamlnistra- 

trix,  out  of  the  homestead  of  her  intestate,  who 
was  the  head  of  the  family  redding  in  Florida, 
.can  claim  no  advantaee  from  the  fact  that  the 
wife  has  elected  to  take  a  child's  part  In  lieu  of 
dower.  If  by  her  election  she  forfeited  her 
dower  interest,  the  heirs  took  the  entire  home- 
stead. Id. 

8.  A  Jndgmeiit  xendarad  against  u  ad> 
minfstratriK  on  an  indebtedness  (rf  her  intestate, 

not  excepted  from  the  exemption  provisions  of 
the  homestead  provisions  of  the  Florida  Cod- 
stitutlon  of  1868,  was  not  a  lien  on  the  home- 
stead of  the  intestate,  who  was  the  head  of  a 
family  residing  in  Florida.  The  title  to  the 
bomeatead  descended  at  his  deatii  to  hla  belrs 
exempt  from  any  Uabdlity  for  thetadebtedoess. 

«L.aA. 


7.  Where  a  homestead  Is  exchanged  lEor 
land  in  another  State  in  which  no  jadgments 
exist  against  its  owner,  larger  in  area  than  ths 
quantity  to  whioh  the  laws  of  such  State  pet- 
mlt  a  homestead  exemption  to  attach,  the  but- 
plus  beyond  what  may  be  held  as  exempt  be- 
comes liable  for  the  debts  of  the  one  making 
the  exchange,  at  the  instant  the  title  veata  in 
hinu    Oampbdi  v.  J<ma  (AA.)  788 

8.  Liabili^  of  lands  exceeding  the  amount 
allowed  for  a  homestead,  for  debts  of  the  owner, 
cannot  be  defeated  as  to  existing  debts  by  the 
simple  surrender  and  cancellation  bv  the  owner 
of  his  deed,  and  the  procuring,  wftboot  vmln- 
able  ooDsideradon,  of  new  oimv^noes  to  be 
madetobiachUdrm.  idL 

NOTBS  AKB  BuEPflL 

Exemption;  in  diffoent  States,  818 
Exchange  of;  how  far  exemption  extends  to 
property  acquired.  784 
How  far  subject  to  mechanics'  Hen.  904 

BOBEICIDE.  See  Assault  axd  BATra&T; 

EVIDBHUB,  7. 

HUSBAND  AND  WIFE.  See  also  Ao- 
noH  OR  Burr,  6,  §^  12;  Cobtbaotb.  1! 
DOWEB,  1-8,  o,  6;  EviuiBNUB,  4;  Ibt^^ 
HKNT,  BTO.;  IHBOLVBMOT  AHD  ABBIOX- 
HBHT  VOB  OBBDITOBS,  7. 

1.  Ko  marriage  is  shown  hy  a  man's  ac- 
knowledgment of  a  woman  as  his  wife  in  the 
presence  of  others,  and  by  their  living  together 
as  man  and  wife  for  one  week  prior  to  hia 
death,  where  their  intmtiou  was  to  have  a 
marriage  oeranony  performed  the  next  wedc, 
andthiswasimvented  to  his  death.  Qrimm*» 
Appeal  (Pa.)  717 

2.  A  married  woman  who  indorses  blank 
promissory  notes,  at  her  husband's  request,  tat 
him  to  All  up  and  use,  which  afterwaras  and  in 
her  absence  he  fills  up  and  nt^otiatas  for  value 
at  a  bank,  is  liable  to  the  bank  as  indorser,  un- 
der the  Massachusetts  statutes,  which  give  ber 
the  unrestricted  right  to  amtract  exc^  with 
her  hasband.  BOmqf  v.  Qtobe  JfitC  Bank 
(Haas.)  879 

8.  A  wife  cannot,  acting  as  the  agent  oi 
her  hosbaDd,  bind  him  her  contiacia  except 
for  neoeasaiies.  Mtrnt  v.  BmiA  {WOl}  708 

4.  Contracts  between  husband  and  wife 
are  not  made  valid  at  law  by  the  statutea  of 
Hew  York.  If  any  exception  exisU  it  ia  un- 
der the  Aot  of  1887.  Bmdridtt  t.  iiaa«t  (N. 
Y.)  660 

6.  The  agreement  of  a  wife  living  separate 
from  her  husband  to  repay  advances  by  blm 
for  the  support  of  herself  and  children,  oat  of 
money  given  her  by  the  will  of  fala  deceased 
father  express^  for  thf  support  of  herself  and 
<^lldren,  will  be  enforced  in  equity  if  the  mon- 
ey thus  given  by  will  has  not  been  expended 
for  their  support.  If  tshe  has  expended  the 
whole  sum  for  such  ni[q>ort,  the  husband  baa 
no  equity  for  the  enforcement  of  the  contract. 

JSL 

8.  An  eqoitaUe  ejaetaunt  sction  by  the 
wlfo  in  the  name  of  ber  next  Mud  maj  bo 
maintained  in  Pennsylvania  against  her  hu»- 
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band,  from  whom  she  is  at  the  time  separated, 
under  the  Acts  of  18^  and  1800,  glvliig  her  the 
Tight  to  a  separate  eitate  and  to  maintain  ac- 
tions therefor,  where  the  property  is  not  occu- 
pied by  them  as  a  home  and  the  husband's  pos- 
session is  iDConristent  wi(fa  such  occapatlon. 
MeKgndry  t.  MeEendry  (Pa.)  606 

7.  A  married  woman  can  maintain  an  ac- 
tion for  enticing  away  her  husband,  and  de- 
priving her  of  his  comfort,  aid,  protection,  and 
society.   Bennett  t.  Bennett  (N.  Y.)  658 

8.  The  repeal  by  the  Kew  York  Act  of 
1880,  of  the  provision  of  the  Acts  of  1860  and 
1862  giving  a  wife  the  right  to  maintain  an  ac- 
tion for  injury  to  her  penra  or  cbaractw,  was 
not  intended  to  take  away  any  rights  of  action, 
but  merely  to  remove  sections  no  longer  re- 
garded as  operative.  Id. 

9.  A  wife  can  maintain  an  action  against 
another  woman  for  alienating  her  husband's 
affections.    Foot  v.  Card  (Conn.)  839 

10.  The  fact  that  a  man  and  his  wife  con- 
tinue to  live  together  does  not  prevent  her  from 
maintaining  an  action  agaiost  another  woman 
for  alienation  of  his  afFections.  Id 

11.  A  valid  agreement  for  an  immediate 
separation  between  husband  and  wife,  and  for 
a  separale  allowance  for  h^  supp<nt,  may  be 
made  through  the  medium  of  a  trustee.  Clark 
T.  FoadickCS.  Y.)  188 

13.  The  provielon  for  an  annual  payment 
of  money  for  tbe  maintenance  of  the  wife,  in 
an  flgieement  for  separation,  is  not  affected  by 
a  subsequent  decree  of  divorce  in  her  favor, 
which  makes  no  provision  for  alimony.  Id. 

18.  A  wife  is  entitled  to  a  divorce  for  inhu- 
man treatment  .  where  her  husband,  besides 
frequently  abusing  her  and  her  children,  habitu- 
ally addressing  her  in  profane  and  obscene  lan- 
guage.and  applying  to  her  opprobrious  epithets, 
has  OD  several  occasions  treated  her  with  physi- 
cal violence,  and  once,  in  the  presence  of  her 
cbildren,  has  accused  her  of  improper  relations 
with  another  man,  while  he  has  been  indifferent 
to  her  in  sickness,  inviting  farm  hands  to  sit  in 
the  same  room  she  was  occupying,  with  aggra- 
vating language  and  irritating  manner,  al- 
tbourii  no  nngte  act  was  sufficient  to  endanger 
ber  Ufe.   Doi^iUle  v.  DooUtSe  (Iowa)  187 

14.  The  allowance  of  |8,500  as  permanent 
alimony  to  a  wife  who  is  nearly  helpless,  re- 
quiring the  constant  attention  of  an  assistant, 
and  not  likely  to  recover  her  health,  is  not  ex- 
cessive where  her  property  is  less  than  |ii,000 
and  that  of  her  husband  Is  worth  not  less  than 
♦14,000.  Td. 

15.  The  act  of  a  woman  in  leaving  her  hus- 
band forcauseisuotdesertion,  within  the  mean- 
ing of  the  law  authorizing  a  divorce  for  deser- 
tion. Id. 

16.  \  woman,  Id  a  suit,  for  dlvoice,  mav  be 
allowed  a  reasonable  sum  for  an  attorneys'^  fee 
in  prosecuting  an  appeal.  Id. 

17.  Where  no  Itttricat^questionsoflaw  were 
involved,  but  a  large  amount  of  work  was 
necessarily  required  of  plaintifTs  attorney  in  a 
divorce  suit,  a  total  allowance  of  $200  for  prose- 
cuting an  appeal  was  held  reasonable.  Id. 

18.  In  a  suit  for  divorce  from  bed  and  board 
a  plea  of  former  adjudication,  based  on  the  dls- 
6L.  R  A. 


missal  of  a  former  suit  for  an  absolute  divorce, 
will  not  prevent  the  jurisdiction  of  the  court  to 
allow  temporary  alimony  and  solicitors'  fees, 
before  the  plea  has  been  passed  upon,  where 
the  present  bill  admits  tbe  invalidity  of  the 
marriage  set  up  in  the  flrat  bill,  and  is  based 
upon  an  alleged  subsequent  marriage.  Filer 
v.  Filer  (Mich.)  899 

19.  No  additional  allowance  can  be  granted 
to  a  wife  on  divorce,  where  a  prior  valid  agree- 
ment for  separation  making  a  provision  for  her, 
which  she  and  her  trustee  have  covenanted  to 
accept  in  full  for  her  support  and  maintenance 
during  her  life,  is  still  In  force.  Qidutska  v. 
(7afiMAa(N.  Y.)  487 

20.  A  valid  tripartite  agreement  for  separa- 
tion of  husband  and  wife  is  not  affected  by  a 
subseguent  decree  of  absolute  divorce,  where 
Qo  relief  is  asked  in  the  suit  against  the  agree- 
ment, or  its  validity  attacked  in  any  way.  Id. 

31.  111.  Bev.  Stat.  chap.  40,  §  1,  making 
habitual  drunkenness  a  cause  for  divorce,  does 
not  include  intoxication  produced  by  the  use 
of  morphine  by  means  of  a  hypodermic  injec- 
tion.   Youngs  v.  7oung$  (HI.)  5^ 

22.  Violent  resistance  by  a  husband  of  at- 
tempts by  the  wife  to  tsjw  morphine  from  him 
while  be  is  in  a  stateof  total  or  partial  delirium 
does  not  constitute  extreme  and  repeated  cru- 
elty, within  themeaningof  III.  ReT.Btat  chap. 
40,  §  1,  making  snch  cruel^  a  ground  of  di- 
vorce. Id. 

28.  A  wife  who  continues  to  live  with  her 
husband  after  an  act  of  personal  violence  con- 
dones the  offense.  Id. 

34.  A  divorce  will  not  be  granted  on  the 
ground  of  cruelty,  where  the  bill  relied  upon 
habitual  drunkenness,  but  charged  cruelty  only 
in  general  terms,  such  charge  being  brought 
forward  as  a  mere  afterthought  after  it  became 
apparent  that  the  bill  could  not  be  maintained 
on  the  ground  of  drunkenness.  Id. 

25.  The  adultery  of  a  wife  is  a  sufficient 
defense  to  a  charge  of  unlawfully  neglecting 
and  refusing  to  support  her,  tmder  Coun.  Gen 
Stat.  §  3402.    StaU  v.  ScAwMfeer  (Conn.)  125 

26.  A  proceeding  against  a  man  for  neglect- 
ing and  refusing  to  support  bis  wife,  under 
Conn.  Qea.  Stat.  §  8403,  is  a  criminal  prosecu. 
tion.  Id, 

27.  A  sentence  to  imprisonment  in  the  state 
prison  in  a  foreign  State  is  not  a  ground  of  di- 
vorce within  tbe  statute  providing  that  a  di- 
vorce may  be  decreed  when  either  party  has 
been  sentenced  to  confinement  in  "the  state 
prison."   Leonard  v.  Leonard  (Mass.)  6S2 

28.  The  adultery  of  plaintiff  is  a  good  de- 
fense to  an  action  for  divorce  on  the  ground  of 
cruel  and  inhuman  treatment.  Huhbard  t. 
fluWard  (Wis.)  68 

39.  A  divorced  wife  who  voluntarily  re- 
tains the  custody  of  a  child  born  after  the  di- 
vorce was  granted ,  and  maintains  and  supports 
the  child  wiUiout  any  request  from  the  father, 
or  any  refusal  on  his  part  to  support  the  child, 
cannot  maintain  an  action  against  him  to  re- 
cover compensation  for  such  support.  Bam- 
sey  V.  Ramsey  (Ind.)  682 

80.  An  adjudication  settling  the  rights  of 
parties  as  tbey  exist  at  tbe  time  of  divorce,  and 
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fdviog  alimooy  to  the  wife,  doea  not  affect 
tJieir  rights  so  far  as  coDcenis  the  custody  oi 
support  of  a  child  tbea  nnborn.  Rnvuey  v. 
Bamtei/  (lod.)  682 

Notes  akd  Briefs. 

Proof  of  marriage,  717 
Marriage;  how  efiFected.  718 
Torts  of  married  women.  718 
Qifts  from  one  to  the  other;  Talidlty;  note 
given  by  wife  to  husband;  how  far  enforceable. 

880 

LtablHtj  of  husband  for  refusal  to  support 
wife;  defenses;  evidences  of  marriage.  125 

Wife's  light  to  charge  husband  for  advances 
made  by  her  towards  support  of  family.  560 

Wife's  property  mortgaged  for  busband'H 
debt;  relation  of.  888 

Right  of  wife  to  maintidn  action  for  aliena- 
tloD  of  taoaband's  affections.  880 

Agreement  of  separation.  182 

Articles  of  separation  as  a  bar  to  divorce; 
enforcement  of  articles;  effect  of  divorce  on. 

ISS,  487 

Actioos  between,  under  modern  statutes; 
ejectment;  on  cootractfi;  suits  a^lnst  firm  of 
busbaud;  torts.  506 

Divorce  for  habitual  drunkenness;  condo- 
nation. 548 
Contracts  between.  559 
Divorce  for  cruel  and  Inhuman  treatment; 
reasonable  apprehension  of  injury.  187 

INDICTMENT.  INFORMATION, 
AND  COMPI<AINT. 

A  complaint  which  charges  in  the  words 
of  the  statute  the  oSenae  of  Delecting  and  re- 
fusing to  support  a  wife,  under  Conn.  Gen.  Stat. 
%  8408,  without  alleging  marriage  to  her,  is  suf- 
ficient.  State  V.  Senweitzer  (Conn.)  12A 

INFANTS.   See  also  Evidence,  8;  Judo- 

MENT.  1. 

1.  A  parol  agreement  by  a  father  to  give 
his  infant  child  to  its  grandparents  will  not  be 
sufficient,  at  least  upon  doubtful  proof  of  such 
contract,  to  deprive  him  of  his  right  to  the  cus- 
tody of  the  child,  in  the  absence  of  proof  that 
it  Is  not  for  the  cliild's  interest  to  remain  with 
him.    Weir  v.  Martejf  (Mo.)  672 

8.  The  application,  with  a  minor's  con- 
sent, of  part  of  bis  wages  to  the  payment  of  a 
debt  due  from  his  deceased  fathers  estate  to 
his  employer,  will  not  be  binding  on  him  in  a 
subsequent  action  on  guanium  meruit,  although 
the  employer's  remedy  against  the  estate  has 
been  lost  in  the  mean  lime,  where  the  minor 
had  no  pecuniary  interest  in  the  payment  of 
the  debt  because  he  was  not  entltlea  to  any- 
thing from  his  father's  estate.  Dvb^  v. 
Beaudrjf  (Mass.)  146 

Notes  akd  Briefs. 

Oontroct  of,  how  far  bindfaig,  146 

Liability  for  negligence.  419 

Recovery  for  services.  146 
eL.R.  A. 


INJUNCTION.  Seealso£<iuiTT,2:PABXS 

AND  SqUARES,  3. 

1.  Where  a  contract  stipulates  for  special, 
unique,  or  extraordinary  personal  services  such 
as  mvolve  special  merit,  sliill,  knowledge,  or 
ability,  so  that  in  case  of  default  the  ssibe  ser- 
vices could  not  be  easily  obtained  from  others 
or  be  compensated  in  damages  at  law,  an  io- 
junctioD  may  be  granted  to  prevent  perform- 
ance of  such  services  fora  third  party;  but  not 
if  such  services  be  ordinary,  without  special 
merit,  and  such  as  could  be  easily  supplied, 
without  much  difficulty  or  expense.  Cart  v. 
Tassard  (Or.)  658 

2.  To  justify  a  mandatory  preliminary  in- 
junction, a  clear  case  of  prospective  injury  for 
which  the  plaintiff  will  have  no  adequate  rem- 
edy  at  law  Is  indispensable.  Gardner  t.  Stro- 
eper(Cal.)  90 

3.  An  allegation  that  plaintiff  will  be  dam- 
aged In  a  certain  sum  by  a  building  already 
erected  which  obstructs  his  use  of  a  road,  with- 
out any  allegation  that  any  other  or  further 
act  to  his  dama^  b  diroatened,  or  tliat  de- 
fendant is  not  responsible  for  that  sum,  or  Uiat 
there  will  be  any  extraordinary  impediment  in 
the  waj  of  recovering  that  sum  by  an  action  at 
law,— IS  not  sufficient  to  justify  a  mandatory 
injunction.  Id^ 

4.  A  preliminary  injunction  will  not  be 
retained  where  the  acts  sought  to  be  restrained 
have  been  performed  before  the  order  for  the 
injunction  was  made  or  served.  Id, 

5.  An  injunction  prohibiting  member?  of 
a  munici^l  board  from  meeting  and  acting 
without  ^ving  a  complainant  notice,  and  per- 
mitting him  to  act  with  them,  is  not  manda- 
toiy.  Lauirmee  t.  InffertoU  (Tenn.)  906 

6.  A  municipal  corporation  authorized  to 
remove  and  abate  any  nuisance  injurious  to  the 
public  health,  and  to  do  all  acts  and  make  all 
regulations  necessarv  and  expedient  for  the 
preservation  of  healtn,  may  resort  to  a  court  of 
equity  to  aid  in  enforcing  its  public  duties  to 
preserve  the  public  health,  and  maintain  in  its 
own  name  an  action  to  abate  a  public  nuisaoce 
affecting  the  public  health.  Pine  (X^  v. 
Muneh  (Minn.)  70S 

Notes  and  Bribfb. 

To  restrain  service  in  breach  of  contract  653 
To  protent  easement.  363 
To  restrain  threatened  wrong.  90 
For  violation  of  legal  right;  for  violation  of 
specific  contract  as  a  prerentlTe  remedy:  man- 
datory injunction.  805 

INNKEEPERS.   See  also  Carbiers,  & 

1.  Where  a  porter  of  a  hotel  meets  a  guest 
al  a  railroad  depot,  and  indicates  to  him  «  con- 
veyance by  which  be  can  reach  the  hotel,  and 
receives  from  him  a  check  for  bis  baggage,  the 
hotel  proinietor  at  that  instant  incurs  aliaMitT 
for  the  safe  keeping  of  such  baggage  and  its 
redelivery  to  the  owner;  and  the  limitation  of 
the  authority  of  the  porter,  unknown  to  the 
guest,  which  permits  him  simply  to  advertise 
the  hotel  and  sug^t  it  to  sfraneers,  and  for- 
bids him  to  receive  baggage,  is  immaterial. 
GfOterif  T.  ^agle  (Ga.)  488 


Digitized  by 


Google 


iNSOIiTBNCT  AND  ASSIONUBNT  FOB  CrEDITORB;  InSUBANOB. 


915 


3.  The  failure  of  the  guest  to  ioform  the 
porter  that  the  baggage  coDtains  valuable  jew- 
elry and  clothing  u  not  such  nefcligence  us  will 
prevent  his  recovery  against  the  profvietor  for 
the  km  of  the  baggage.  JtZ. 

8.  The  proprietor  of  a  hotel  is  liable  for 
the  loss  of  baggage  of  guests  through  the  neg- 
ligence of  a  carrier  to  whom  it  has  been  de- 
livered for  transportation  to  the  hotel,  and 
whose  apparent  duty  is,  by  authority  of  such 
proprietor,  to  transport  guests  and  baggnge  to 
such  hotel;  and  any  private  arrangement  be- 
tween the  proprietor  and  carrier  unknown  to 
the  guest  is  immaterial.  Id. 

4.  Anyone  away  from  home  receiving  ac- 
commociations  at  an  inn  as  a  traveler  is  a  guest. 
iPiiUman  Patace-Car  Co.  v.  Zoioe  (Neb.)  809 

Notes  akd  Bkisfb. 

Innkeeper  and  guest:  when  reladoo  exists; 
"inn" denned;  responsibility  as  bailees;  injury 
or  loss  of  guest's  property;  insurer  of  property; 
negligence  of  guest;  noncompliance  with  reg- 
ulations; notice.  483 

Ldability  of  sleeping-car  company  as.  809 

nrsoiiVENCT  and  assignment 

FOB  CREDITORS.  See  also  Con- 
flict OF  Laws,  8;  Domicil,  2. 

1.  In  proceedings  in  insolvency,  debts  du^ 
the  insolvent,  who  nas  bis  domicil  in  the  State 
will  be  deemed  to  have  a  situs  therein.  B 
Dalpajf  (Minn.)  108 

2.  An  assignee's  attorney  has  no  right  to 
borrow  the  trust  funds,  paying  Interest,  and 
buy  claims  against  the  debtor  below  their  face 
value,  and  then  file  them  and  have  them  al- 
lowed. Manhattan  Cloak  dt  S.  Co.  v.  Dodge 
(Ind.)  869 

8.  The  attorney  of  an  assignee,  who  buys 
claims  of  creditors  who  have  replevied  goods 
sold  to  the  debtor,  and  enters  judgments  in 
the  replevin  suits,  declaring  the  goods  to  be  of 
a  certain  value,  and  sells  them  at  private  sale 
for  a  less  sum,  is  accountable  to  the  estate  of 
the  Insolvent  for  the  actnal  value  of  the  goods 
only,  and  not  for  the  amount  of  the  judgment. 

Id. 

4.  It  is  the  duty  of  an  assignee  to  have  a 
dividend  declared  as  soon  as  be  has  collected  a 
large  part  of  the  assets  and  has  ascertained  the 
probable  amount  of  the  claims;  but  where  be 
neglects  so  to  do,  without  excuse,  he  is  liable 
for  Interest  from  the  time  when  he  could  have 
secured  an  order  declaring  a  dividend.  Id. 

6.  Foreign  creditors  who  acknowledge  Uie 
receipt  of  a  "dividend  in  matter  of  compcnitfon" 
in  case  of  a  certain  insolvent  thereby  recognize, 
ratify,  and  submit  to  the  insolvency  proceed- 
ings so  as  to  become  bound  thereby  m  the  same 
manner  as  if  they  were  residents  of  tiie  State. 
Murray  v.  Roberta  (Mass.)  846 

6.  A  claim  is  proved,  within  the  meaning 
of  Mass.  Pub.  Stat.  g§  80.  81,  relating  to  the 
discharge  of  claims  proved  in  Insolvency  pro- 
ceedings, when  the  creditor,  with  full  notice  of 
all  that  has  been  done,  has  accepted  a  dividend 
declared  thereon,  although  the  only  proof  of 
the  claim  and  the  amount  thereof  was  the  sched- 
ule of  creditors  filed  by  the  insolvent.  Id. 

L.  R.  A. 


7.  A  married  woman  is  "a  person"  sub- 
ject to  compulsory  insolvency  proceedings, 
under  Muss.  Pub.  Stat.  chap.  57,  §  113,  in 
case  of  failure  to  dissolve  an  attachment  be- 
fore return  day,  as  she  is  competent  to  contract 
and  give  a  bond  to  dissolve  Uie  attachment, 
although  she  could  not  do  so  when  the  origi- 
nal insolvent  law  was  passed,  and  the  Public 
Statutes  re-enacting  its  provisions  do  not  men- 
tion a  married  woman  eo  jiomtm.  Binnej/  v. 
eiobe  Nat.  Bank  (Mass.)  379 

8.  To  sustain  a  petition  in  inaolvency 
against  a  debtor  for  failure  to  dissolve  an  at- 
tachment, it  is  sufficient  to  show  to  the  court 
that  the  attachment  was  founded  upon  a  de- 
mand probable  against  the  estate  of  an  Insol- 
vent debtor;  the  declaration  need  not  be  in- 
serted in  the  writ  or  filed  before  the  return 
day.  Id. 

Notes  abd  Bbiefs. 

Insolvency;  defined;  law  of  place;  statutes 
construed;  validity  of  assignment fts*  creditors; 
law  of  comity.  108 

Effect  on  foreign  creditors.  846 
Assignmoit  by  surviving  partner.  SOB 

INSURANCE.  See  also  Appeal  and 
Errob,  17. 18;  Bailment,  8;  Evidence, 
51. 

1.  A  provision  of  a  life  insurance  certifi- 
cate, that  "no  quesUon  as  to  the  validitv  of  an 
application  or  certificate  of  membership  shall 
be  raised  unless  .  .  .  within  two  years"  from 
date  of  the  certificate  and  during  the  life  of  the 
member,  includes  the  defense  or  fraud  in  ob- 
taining the  insurance,  and  lack  of  insurable  in- 
terest m  the  beneficiary.  Wright  v.  Mutual 
Ben.  L.  Amo.  (N.  Y.)  781 

2.  Jjack  of  sufficient  money  in  the  death 
fuud  to  pay  a  claim  on  an  insurance  certificate 
is  no  defense  to  an  action  at  law,  although  the 

Sromise  was  to  pay  from  the  death  fund,  where 
y  the  same  contract  the  association  undertook 
to  make  a  call  upon  the  members  If  the  fund 
was  then  insufficient  to  meet  the  claim.  Dar- 
row  V.  Family  Fund  8oc.  (N.  T.)  495 
8.  A  contract  of  insurance  will  be  strictly 
construed  as  against  the  insurer,  for  the  pur- 
pose of  upholding  it.  Id. 

4.  The  death  by  suicide,  of  a  person  in- 
sured, does  not  render  the  policv  voul  under  a 
provision  that  it  shall  be  void  If  the  member 
die  "in  violation  of  or  attempt  to  violate  any 
criminal  law,"  although  the  attempt  to  oommit 
suicide  is  made  a  crime  by  statute,  where  the 
statute  does  not  cover  a  case  of  suicide  actually 
accomplished.  Id. 

5.  A  sale,  for  a  valuable  consideration,  of 
mutual  benefit  certificates  insuring  a  member's 
life.  Is  void,  not  only  by  force  of  the  society's 
regulations,  where  they  prohlUt  such  sales,  but 
also  as  against  public  polity.  Btodker  v. 
Thornton  (Ala.)  140 

e.  Ttie  next  of  kin  of  a  person  who  has  sold 
his  benefit  certificates  by  a  contract  which  is 
void  as  against  public  policy  cannot  compel  a 
purchaser  to  account  to  them  for  the  progeeds, 
where  the  soci^,  recognizing  the  sale,  has 
Issued  new  ceruflcaleB  to  the  assignee,  and 
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paid  over  the  mooey  to  him  on  the  death  of 
the  ioBured.   Stoelker  t.  Thomion{iL\aL.)  140 

7.  The  disposal,  by  will,  of  benefit  certifi- 
cates insuring  testator's  life,  is  not  invalid  be- 
cause of  his  previous  attempt  to  transfer  them 
to  the  legatee  by  a  sale  which  Is  void  as  against 
public  policy.  Id. 

ti.  An  assignment  of  a  life  insurance  policy 
to  a  person  who  has  no  insurable  Interefit  is 
void.   BoUer  v.  Beam  (Va.)  186 

9.  A  creditor  who  takes  an  assignment  of  a 
life  insarance  policy  as  security  for  a  loan  can 
hold  the  procMds  of  the  policy  only  to  the  ex- 
tent of  uie  sums  actually  advanced  by  him. 

id. 

10.  Where  a  separate  valuation  was  put,  by 
(he  parties  to  an  Insurance  policy,  upon  the 
different  subjects  of  the  insurance.  Including 
both  real  estate  and  personal  property  thereon 
which  is  not  specifically  named,  the  parties 
evidently  considering  the  different  species  of 
propertv  as  distinct  matters  of  contract,  the 
effect  6t  the  separate  vahiatlon  Is  to  make  them 
distinct;  and  the  execution  of  a  mortgage  upon 
the  real  estate  will  not  prevent  a  recovery  for 
the  personal  property  destroyed  bj  fire,  al- 
though the  policy  contained  a  condition  agaicst 
subsmuent  incumbrances,  ^ate  Ins.  Co.  v. 
&Ar»(*(Neb.)  '  624 

11.  A  policy  on  all  the  personal  property  of 
the  assured,  without  specifically  naming  it,  is 
avoided  by  a  transfer  of  the  legal  title  to  the 
Insured  property  by  mortgage  or  sale,  so  far 
onl^  as  that  particular  property  is  concerned, 
during  the  existence  of  the  title  in  the  mort- 
gagee, and  not  as  to  property  which  had  been 
mortgaged  during  the  existence  of  the  policy, 
which  mortgage  had  been  paid  before  toe  fire. 

Id. 

t3.  A  variance  between  the  petition  and 
proof  in  describing  the  premises  where  the  prop- 
erty Insured  was  situated  ia  Immaterial  where 
the  mistake  originally  occurred  in  the  policy  and 
was  made  by  tne  agent,  who  had  full  know- 
ledge of  the  situation  of  the  property. 

18.  It  is  not  necessary  that  a  policy  misde- 
scribing  the  place  where  the  property  Insured  is 
situated  shall  be  reformed  before  bringing  an 
action  upon  it,  where  the  mistake  was  that  of  the 
agent  who  ezamioed  the  property  and  knew  its 
sUuation.  and  where  the  assured  continually 
resided  on  the  premises  during  the  entire  time 
covered  by  the  policy.  Id. 

14.  'Rie  whole  premium,  and  not  merely  a 
pro  rata  part  of  it,  is  earned  on  default  in  pay- 
ment of  an  installment  due  on  a  policy  of  in- 
surance providing  that  no  liability  of  the  in- 
surer shall  exist  after  defaultin  the  payment  of 
any  installment  or  an  installment  note  given  for 
the  premiam,  or  a  part  thereof.  8t.  Faui  f.  A 
Jt.  Int.  Oo.  T.  Cohman  (Dak.)  87 

16.  An  agreement  that  the  premium  note  of 
the  assured  shall  remain  binding  upon  him,  al- 
though the  insurer  is  relieved  from  liability  by 
deftiuU  In  payment  of  any  sum  due,  is  not 
illegal  or  contrary  to  public  policy.  Id. 

16.  An  assured  person  is  not  entitled  to  a 
reduction,  under  Dak.  Civ.  Code,  §g  154!^ 
1544,  providiDg  for  the  letuni  of  Insurance 
premiums  In  certain  cases,  in  the  amount  of 
his  premium  note  which  he  has  given  for  five 
6  L.  R.  A. 


Dears'  inaurance,  if  he  forfeits  his  insuranoe  by 
ailing  to  pay  an  inatallment  due  on  the  note 
after  the  risk  baa  attached  and  been  in  opera. 
Hod  for  one  year.  icf, 
17.  A  stipulation  in  aa  insurance  policy, 
that  the  company  shall  not  be  liable  for  any 
lessor  damage  which  may  Incurred  whiK 
any  promissory  note  given  for  the  premium  re- 
mains past  due  and  unpaid,  is  not  invalid. 
Bobinton  v.  Continental  Int.  Co.  (Mich.)  05 
IB.  The  effect  of  a  condition  in  an  insurance 
policy,  that  no  liability  shall  exist  while  any 
part  of  a  premium  note  Is  due  and  unpaid,  can- 
not be  avoided  by  an  oral  statement  of  the 
agent  that  the  insured  would  be  notifled  when 
to  pay,  and  by  a  ctistom  of  the  company  to 
give  notice  when  and  where  to  pay,  where,  by 
Uie  terms  of  the  policy  itaelf ,  the  note  was  pay- 
able at  the  company  s  office  or  to  any  au- 
thorized person  bavmg  It  In  his  pooBessioD  for 
collection.  Id. 

19.  An  inauranoe  policy  may  be  reformed 
by  correcting  a  mutual  mistake  in  the  deacrip- 
ttoD  of  the  ptemifies.  Qerman  F,  Int.  Oa.  v. 
Chuek  (lU.)  835 

30.  A  policy  issued  by  mistake  to  a  man 
who  had  no  title  to  the  premises  insured ,  which 
were  owned  by  his  wife,  wilt  be  reformed  and 
enforced  in  her  favor,  where  the  agent  who  is- 
sued It,  and  who  was  wholly  relied  upon  by 
the  insured  to  have  the  papers  in  proper  forna, 
knew  the  facts  as  to  the  title.  Id'_ 

21.  Refusal  to  pay  a  policy  solely  on  the 
ground  that  the  insured  has  no  title  to  premises 
is  a  waiver  of  objections  as  to  proofs  of  loaa. 

Id. 

32.  Testimony  of  mortgagees  who  had  taken 
the  mortgage  for  purchase  money  on  a  sale  of 
Insured  property,  that  on  making  an  indorse- 
ment assigning  the  policy  making  the  loss  pay- 
able to  them,  they  requested  the  agent  to  pot 
the  policy  in  a  shape  that  would  fully  protect 
them,  and  he  agreed  to  do  so,  and  saia,  after 
making  the  indorsement,  that  he  had  insoied 
them,  and  not  the  mort^gor, — is  Insuffldeot. 
especially  when  disputm  by  the  agent,  to  war- 
rant a  reformation  of  the  contract  of  indorse- 
ment so  as  to  make  a  separate  independent  con- 
tract of  insurance  with  them,  which  would  not 
be  affected  by  the  mortgagor's  breach  of  the 
conditions  contained  Id  the  policy.  Meiawinkel 
V.  8t.  Paul  F.  A  M.-Int.  Co.  (Wis.)  200 

28.  A  shipper  who  contracts  to  give  the 
carrier,  wbo  may  become  liaUe  for  the  loss  of 
the  goods  shipped,  the  benefit  of  any  insurance 
that  may  be  effected  thereon,  cannot.  In  case 
of  loss  through  the  carrier's  negligence,  recover 
upon  a  policy  insuring  his  goo<&  which  stip- 
ulates that  in  case  of  loss  the  insurer  shall  be 
subrogated  to  all  claim  of  the  shipper  against 
the  carrier,  and  that  if  any  right  of  the  inaurpr 
to  recover  against  any  penou  is  lost  by  any  act 
of  the  Insured,  or  if  the  Insurance  is  made  for 
the  benefit  of  any  carrier,  the  Insurer  shall  not 
be  liable  to  pay  any  loss.  FiiffermalAer  v. 
P/uenix  Int.  Co.  (N.  Y.)  m 

Notes  and  Briefs, 

Life;  insurable  interest;  vagerlng  polIcie«. 

188 
495 


Life;  death  caused  by  <^me. 
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AssigDment  of  interest  and  policy.  186 

Mabul  benefit  certiflc&tes:  asBigninent  of; 
Tights  and  interest  of  assigDee.  140 

Beneflt  certificates;  fund  for  payment  of 
death  claims.  496 

Contracts  o%how  far  sererable;  breach  of 
oondltlon  as  to  one  portion  of  property;  effect. 

629 

Default  in  payment  of  premium;  effect  on 
policy.  84 
Indisputable  policy;  how  fior  condodTe.  781 
Note  far  preminm;  how  far  policv  in  force. 

96 

Seframation  of  contract.  200 
Reformation  of  policy  for  mistake.  888 

INTEREST. 

1.  Interest  does  not  run  after  maturity  on 
mnnlcipa]  bonds  wliicfa  specify  no  place  of 
payment,  if  funds  for  payment  are  provided, 
unless  payment  is  demanded  and  refused.  It 
is  not  necessary  to  seek  out  the  creditor  and 
tender  payment   Friend  t.  Pitttburgh 

2.  Interest  sn  the  purchase  price  of  land 
bought  with  warranty,  where  the  covenantee  has 
ajcain  purchased  the  land  on  a  foreclosure  sale, 
which  constituted  a  coostmctive  eviction,  may 
be  recovered  from  the  time  of  thus  extin- 
guishing the  incumbrance,  but  not  from  the 
date  of  the  original  purchase.  Collier  v.  Ow- 
^(Ark.)  107 

Notes  and  Bbobfb. 

On  municipal  bonds;  where  payable.  686 
IHTOXIOATIHG  LIQUORS.   See  also 

EVIDBMOB,  9. 

1.  Where  a  large  number  of  men  buy  a 
quantity  of  liquor  which  they  store,  and  ap- 
point an  agrat  to  manage  it,  and  on  the  appli- 
cation of  one  at  the  purchasers  the  agent, 
without  a  license,  separates  a  small  quantity 
from  the  mass  of  liquor,  fixes  its  value,  deliv- 
ers the  quantity  so  separated  as  directed,  and 
receives  its  value  or  price  in  money,  this  consti- 
tutes a  sale  without  a  license.  People  v.  An- 
rfWMW  (N.  Y.)  128 

2.  A  statute  which  provides  that  no  per- 
son without  a  state  Uceoae  therefor  shall  "keep 
in  his  possession  foranoUArspiritnous  liquors," 
etc.,  is  unconstitutional  and  void,  imte  v. 
QUman  (W.  Va.)  847 

8.  The  Ohio  Act  of  March  8. 1888,  "To 
Further  Provide  against  the  Evils  Resulting 
from  the  Traffic  in  Intoxicating  Liquors,  by 
Local  Option,  in  any  Township  id  the  State, 
is  a  valid  law  and  is  not  in  oouflict  with  the 
Constitution.   Qordonv.  <^te(Ohto)  749 

NOTM  AND  BrIBPS. 

Validity  of  local-option  laws.  750 
Validly  of  law  preventing  the  keeping  of. 

847 

Evasion  of  law  by  social  club.  128 
niegal  sale;  defense  to  indictment;  jurisdic- 
tion over;  duty  of  magistrate.  180 
Abatement  of  saloon;  place  for  sale  a  nui- 
sance. 721 
6  L.  R.  A. 


Late  decisions  under  Ohio  statntes. 
Beer  as  Intnlcating  liquor. 
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JOINT  TENANTS  AND  TENANTS 
IN  COMMON.  See  Acnos  ob  8uit» 

8;  DowBB,  5. 

JUDGE.   8ee  Coubts,  7,  0;  £videncb,  12. 

JUDGMENT. 

1.  The  principle  of  retivdieata  applies  to 
a  decision  as  torthe  custody  of  a  child  on  a 
writ  of  habeas  corpus,  while  the  state  of  facts 
remains  the  same.    Weir  v.  Mariey  (Mo.)  672 

2.  A  judgment  in  ejectment  Is  conclusive, 
on  collateral  attack,  as  to  the  title  of  tbe  lands, 
and  therefore  of  tbe  growing  crops  which  were 
a  part  of  tbe  freehold  at  the  time  of  tbe  recov- 
ery, although  it  would  not  be  a  bar  to  a  further 
smt  in  ejectment  GaHitle  v.  KiUAma  (Ala.) 

6lf 

8.  A  decree  for  an  injunction  and  the  abate- 
ment of  a  saloon  ouisawx,  obtained  by  one  cit- 
izen of  a  county,  although  not  enforced,  is  a 
bar  to  a  suit  for  the  same  purpose  by  another 
citizen  of  the  same  county.  DtddnMon  v.  Bits' 
ham  (Iowa)  721 

4.  A  judgment  In  favor  of  the  makers  of  a 
note  upon  tne  merlis,  in  a  suit  brought  against 
them  in  anotber  State  by  an  indorsee,  is  a  bar 
to  a  subsequent  action  against  them  by  the 
payees.    Le^ie  v.  Bonte  (111.)  62 

5.  A  question  of  law,  in  regard  to  which 
counsel  make  a  concession  in  an  agreed  state- 
ment of  facts  submitted  to  the  court  for  its 
judgment  upon  other  questions  as  to  which 
there  is  a  controvert,  is  not  determined  by  the 
judgment  in  tbe  case;  especially  where  the 
court  does  not  pass  upon  that  question,  but  re- 
gards it  na  not  controverted.  State,  Wine,  v. 
Keokuk  A  W.  R.  Co.  (Mo.)  222 

6.  Parties  to  a  suit  to  enforce  the  lien  for  tbe 
purchase  price  of  a  tract  of  land  charged  by  a 
testator  with  the  payment  of  a  vendor's  lien 
upon  that  and  other  lands,  and  sold  for  that 
purpose,  are  not  estopped  by  the  decree  in  that 
suit  from  enforcing  contribution  by  a  purchaser 
at  a  sale  under  the  decree,  who  purchases  8ut>- 
ject  to  tbe  ori^oal  lieu,  towards  the  payment 
thereof.   Aderholdt  v.  Benry  (Ala.)  461 

N0TB8  asdBbzbfb, 

Upon  prondasrary  note;  bow  far  ree  judicata. 


JUDICIAIi  NOTICE.  See  Etidbkcb,  I. 

JURISDICTION.  See  Coubts. 

Notbs  and  Bbiefs. 

Of  State  over  property  within  its  borders; 
over  lands  lying  without  its  benders.  416 
Concurroit;  excludve  where  first  attaches, 

714 

JURY.  See  Tbial,  1. 
IiABORERS. 

NOTBB  AMD  BbIEFB. 

Right  of  Legislature  to  exercise  supervisory 
control  over.  676 
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LANDLORD  AND  TENANT. 

1.  Where  a  lease  is  "for  the  space  of  twen- 
ty years,  or  during  our  natural  lives,"  after  the 
eipirallon  of  tbe  tventy  years  the  lessees  are 
mere  tenants  holding  over.  Sutton  v.  Hiram 
Lodge  No.  51  (Ga.)  708 

3.  A  lease  "for  tbe  space  of  twenty  years, 
or  during  our  natural  lives,"  is  a  lease  for 
twenty  years  only,  provided  the  leasees  live 
that  loQg,  and  if  they  die  before  tbe  expiration 
of  that  time  the  lease  expires.  Id. 

8.  A  verbal  lease  of  land  for  a  longer  term 
than  one  year,  although  invalid,  may  become 
a  tenancy  from  year  to  year  if  the  tenant  enters 
under  it,  pays  rent,  and  remains  longer  than 
one  year,  with  the  absent  of  the  landlord. 
RoaenMat  v.  Perkim  (Or.)  267 

4.  To  terminate  an  estate  from  year  to  year 
by  notice  requires  the  giving  of  such  a  notice  as 
is  prescribed  in  Or.  Oxle  Gen.  Laws,  g  2987. 

Id. 

6.  There  is  no  implied  coveoaDt.  in  tbe 
lease  of  a  furnished  house  for  immediate  occu- 
pation as  a  residence,  against  external  defects 
originating  on  premises  of  a  stranger, — such  as 
noxious  odors  from  an  adjacent  livery-stable, 
— and  unknown  to  the  lessor  when  he  entered 
into  tbe  contract.   Franklin  v.  Brovm,  (N.Y.) 

770 

Notes  and  Briefs. 

liCaae  extending  beyond  a  year;  validity  of. 

257 

Implied  covenants  |in  lease  of  furnished 
house.  771 

LATERAL  SUPPORT.   See  also  Dam- 
ages, (S. 

The  right  of  lateral  support  to  land  does 
not  exteod  to  buildings  placed  thereoa;  and  an 
adjacent  proprietor  is  not  liable  for  the  giving 
way  of  the  eartb  on  account  of  bis  excavatious, 
if  he  has  exercised  reasonable  cate,  and  the 
earth  would  not  have  glTen  away  except  for 
the  added  'weight  of  tbe  Duildiugs.  Mo^ering 
V.  ^^n«(Ind.)  449 

LAW  OF  PLACE.   See  CoHiatCT  op 
Laws. 

LEASE.     See  Landlord  and  Tenant. 

LEVT  AND  SEIZURE. 

1.  A  specific  lien  upon  property  sold  for 
payment  of  the  purchase  money,  with  no  de- 
feasance provided  for  bv  forfeiture  or  other- 
wise, is  not  a  right,  title,  or  interest  in  the 
TOOperty  itself  subject  to  execution.  Fallon  v. 
Worthington  (Colo.)  708 

5.  Only  those  whose  work  is  manual  are 
laboring  men  or  women  whose  wages  are  ex- 
empt under  Minn.  Gen.  Stat.  chap.  66,  §  310, 
subd.  11.    Wildner  v.  Fhyiuon  {Slian.)  338 

8.  An  agent  who  sells  goods  by  sample  is 
not  a  laboring  man  or  woman,  within  the 
meaning  of  a  statute  exempting  wages.  Id. 

LIBEL    AND    SLANDER.     See  also 
Pleading,  7. 
1.  A  publication  charging  that  the  books 
of  another  person  Infringed  a  copyright  is 
6L.R.  A. 


privileged  when  made  by  a  person  claiming 
exclusive  rights  imder  the  copyright,  uoless 
made  with  express  malice;  and  the  fact  that 
the  copyright  was  improperly  allowed,  or  that 
■he  copyrighted  works  were  not  the  subject  of 
a  valid  copyright,  does  not  destroy  tbe  privilege. 
John  W.  toreU  Co.  v.  Boaght4f  {N.Y.) 

2.  Saying  "  That's  a  lie,"  of  the  testimony 
of  a  witness  on  tbe  opposite  side,  is  not  action- 
able when  spoken  a  manager  of  a  corpora- 
tion representing  It  on  the  txial,  although  it 
was  represented  also  by  attorney.  Nitmn  t. 
Oramer  (N.  C.)  780 

8.  Tbe  manager  of  a  corporation,  repre- 
senting it  on  a  trial ,  has  the  same  privilege  that 
he  would  have  if  he  was  himself  a  party,  in 
respect  to  words  spoken  by  him  in  the  course 
of  the  proceedings.  Id. 

4.  A  party  to  an  action  is  protected  against 
all  inquiry  into  his  motives  in  uttering  words 
durine  the  course  of  the  trial,  concerning  the 
opposite  party  or  bis  witness,  that  are  leUtire 
and  pertinent  to  tbe  issue,  however  defamaKxy 
they  may  be.  la. 

6.  While  spoken  words,  in  order  to  In  de- 
famatory of  one  in  respect  to  his  public  office, 
need  not  Import  a  charge  of  crime,  yet  tbey 
must  go  at  least  so  far  as  to  impute  to  him 
some  incapacity  or  lack  of  due  quatification  to 
fill  tbe  position,  or  some  positive  past  miscon- 
duct which  will  injuriously  affect  him  in  it,  or 
the  holding  of  principles  which  are  hostile  to 
tbe  maintenance  of  uie  govermnent.  tUUan 
V.  CoUier  (Mass.)  680 

6.  The  expression  of  an  opinion  that  a  cer- 
tain person,  as  a  member  of  the  Legislature,  is 
corrupt  in  his  heart  and  might  be  induced  to 
change  his  course  from  improper  motives  and 
inducements,  is  not  actionable  without  aver- 
ment and  proof  of  special  damages.  Id. 

7.  The  old  doctrine  of  aeandalum  mi^a- 
turn  has  never  been  adopted  in  Massachusetts 
as  a  special  remedy.  Id. 

Notes  A2n>  Briefs. 
Statements  concerning  quality  of  goods.  M4 
Criticism  of  public  ofBcer.  680 
Privileged  communications;  malice.  S08 
Right  to  prove  malice.  781 

LICENSE.   See  also  Eabementb,  8. 

1.  An  irrevocable  license  to  tbe  use  of  a 
driveway  exists  where  expense  bas  been  in- 
curred in  erecting  and  maintaining  gates  upon 
the  faith  of  an  agreement  for  a  perpetual  ease- 
ment, and  for  more  than  thuty  years  tbe  use 
bas  been  acquiesced  in.  Xmelin  t.  Whipple 
(lod.)  158 

3.  An  ordinance  requiring  a  license  of 
every  person  who  shall  "hire  out,  keep,  or  use 
for  hire  upon  the  streets,  .  .  .  any  vehicle 
of  any  description  or  name  whatever,  either 
for  tbe  conveyance  of  passengers  or  for  the 
conveying  or  transportation  of  goods,  wares  or 
merchandise,  or  other  articles,  '—does  not  re- 
quire a  license  of  the  owners  of  wagons  sod 
teams  who  hire  Ihem  out  by  the  day  for  the 
transportation  of  freight  to  persons  who  use 
and  control  the  teams.  State  v.  RdbintoH 
(Minn.)  889 
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8.  The  amount  wbicb  municipal  corpora- 
tions maj  demand  as  a  license  fee,  under  Mansf . 
(Ark.)  Dig.  S  751,  giving  them  power  to  reg- 
ulate drumming,  or  solicitiiur  persons  who 
arrive  on  trains  or  otherwise,  wt  hotels,  board- 
ing-bonses,  etc.,  and  to  license  such  drummers, 
and  punish  by  fine  any  violation,  depends  upon 
the  extent  and  expense  of  the  municipal  nuper- 
vision  made  necessary  by  the  business  in  the 
city  or  town  where  it  is  licensed;  it  cannot  be 
made  large  enough  to  become  a  source  oi 
revenue  to  the  city.  FayetteviUe  v.  Carter 
(Ark.)  600 

4.  Under  Mansf.  (Ark.)  Dig.  ^  761,  nrovid- 
Ing  that  all  municipal  corporations  shall  have 
power  to  reeul&te  drumming,  or  soliciting  per- 
sons who  arrive  on  trains  or  otherwise,  for 
hotels,  boarding-houses,  etc.,  and  to  license 
such  drummers,  and  punish  by  fine  any  viola- 
tioQ,  if  the  fee  rec[uired  is  not  plainly  unreason- 
able the  courts  will  not  interfere  with  the  dis- 
cretion of  the  council  in  fixins  it;  and  unless 
the  contrary  appears  on  the  face  of  the  ordi 
nance  requiring  It,  oris  established  by  proper 
eridenoe,  it  wfll  be  presumed  Uiat  the  fee  was 
reasonable.  Id. 

NOTEB  AHD  BRIBFS. 

See  also  Eabbhcntb. 

To  public  vehicles;  power  of  city  to  issue- 
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1.  A  Uen  is  the  right  which  a  creditor  has 
of  detaining  in  his  possession  t1)e  goods  of  hia 
debtor  untilthe  debt  is  paid.  FUKM  y.  Morris 
(Conn.)  83 

2.  A  lien  at  common  law  can  exist  only 
when  tbe  creditor  has  tbe  actual  possession  of 
the  goods  over  which  the  Uen  is  claimed,  and 
the  debt  was  Incurred  in  respect  to  those  very 
goods.  Jd. 

8.  Parline  with  possession  operates  as  a 
waiver  or  forfeiture  of  a  common-law  lien. 

Id. 

4.  A  lien  for  the  price  of  keeping  animals, 
under  Conn.  Qen.  Btat.  g  8047,  although 
created  by  statute.  Is  tbe  same  in  kind  as  a 
Gommon-uw  lien,  and  Can  exist  only  in  ^or 
of  a  person  in  possession  of  the  animals.  Id, 

6.  The  Uen  of  a  livery-stable  keeper  on  a 
horse  for  keeping  it  under  a  special  contract 
by  which  the  owner  bad  the  right  to  use  it,  if 
any  lien  exists  under  Conn.  Gen.  Stat.  %  8047, 
is  devested  when  the  owner  rightfully  takes 
tbe  horse  from  the  stable,  and  sells  it.  while 
away,  to  an  innocent  purchaser  for  value. 

Id. 

6.  A  statute  which  provides  that  the  Uen 
of  a  laborer  or  furnisher  of  materials  of  a 
building  erected  1^  a  contractor  shall  not  be 
defeated  by  any  agreement  between  tbe  owner 
and  the  contractor  or  subcontractor,  or  by  any 
payment  made  to  either  of  them,  or  by  failure 
to  perform  the  contract,  in  case  the  laborer  or 
furnisher  complies  with  the  provisions  of  tbe 
Act,  is  an  unconstitutional  attempt  to  subject 
proiwrty  to  sale  for  obligations  to  which  the 
owner  never  became  bound,  and  strikes  at  the 
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foundation  of  all  property  in  land.  John  ^prtl 
Lumber  Go.  v.  ^vlt  8av.  Sank,  Loan,  <£  T. 
Co.  (Mich.)  204 

7.  Failure  to  file  in  the  recorder's  office  a 
contract  for  the  construction  of  a  building  at 
a  contract  price  of  more  than  $1,000,  as  re- 
quired by  C&l.  Code  Civ.  Proc.  g  1188.  makes 
the  owner  liable  to  subcontractors  and  ma- 
terialmen for  the  value  of  their  material  and 
labor,  without  regard  to  the  provisions  of  the 
contract  or  the  amount  remaining  unpaid  there- 
on, although  they  had  actual  notice  of  such 
contract.    Kellogg  v.  Hoioea  (Cal.)  688 

8.  It  is  within  the  power  of  the  Legisla- 
ture to  provide  that  the  owner  of  a  building 
shall  be  liable  to  materialmen  and  laborers  for 
tbe  full  value  of  their  material  and  labor,  if  be 
fails  to  execute  his  contract  in  a  certain  form 
and  file  It  iu  the  recorder's  office,  although  he 
has  paid  tbe  a>ntractor  tbe  contract  price.  Id. 

9.  "Manual  labor"  in  cutting,  banking, 
and  driving  loes  and  timber,  withio  the  mean- 
ing of  Minn.  GkiQ.  Stat.  1878,  chap.  82,  68, 
includes  tbe  use  of  all  implements  or  instru- 
mentalities actually  used  in  and  necessary  to 
the  performance  OI  such  labor  by  iumbermen; 
and  the  Uen  thereby  given  extends  to  tbe  use 
of  a  team,  where  the  man  and  bis  team  areem- 
ployed  at  a  gross  price  for  both,  to  haul  or 
bank  logs.   Martin  v.  Palmer  (Minn.)  869 

10.  Tbe  fact  Oiat  the  employer  of  a  man 
and  his  team  at  a  gross  price  to  haul  or  bank 
logs  puts  them  to  work  separately  on  different 
parts  of  the  work  does  not  affect  the  right  to  a 
lien  for  the  use  of  the  team  as  well  as  for  the 
work  of  the  man.  Id. 

11.  Where  the  whole  of  the  services  are 
performed  under  one  contract  of  employment 
in  getting  out  a  single  lot  of  logs,  two  different 
marks,  however,  being  put  on  different  por- 
tions of  them  according  to  their  grade  or  qual- 
ity, the  laborer  may  claim  and  enforce  his  Uen 
for  bis  entire  services  upon  that  part  bearing 
one  of  these  marks.  Id. 

Notes  and  Briefs.  ' 

To  secure  enforcement  of  covenant;  as  mort- 
gage; enforcement  of.  708 
On  animals  for  cost  of  keeping.  83 
On  logs.  862 
Mechanics'  lien;  statute  providing  for;  con- 
struction of;  how  far  attaches  to  homestead. 

204 

LIMITATXOH  OF  AOTIOKS.  See  also 
AcTioir  OB  Suit,  8;  Cokplict  of  Laws,  0. 

1.  A  cause  of  action  to  recover  back  an  ex- 
cess of  freight  charges  which  the  plaintiff  was 
compelled  to  pay  over  the  rates  charged  others 
is  founded  on  tbe  unreasonable  charges,  inde- 
pendent of  fraud  of  tbe  carrier  io  concealing 
tbe  fact;  and  the  Statute  of  Limitations  begins 
to  run  only  from  the  discovery  of  the  fact  that 
such  excess  had  been  chiuged,  or  fi-om  tbe  lime 
that  it  might  have  been  discovered  by  the  use 
of  reasonable  diligence.  Carrier  v.  Chieago, 
S,  I.  A  P.  R.  Co.  ffowa)  799 

3.  An  action  to  recover  back  an  excess  of 
freight  charges  which  plaintiff  was  compelled 
to  pay  over  the  rates  charged  others,  the  exlst- 
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ence  of  'Which  excess  was  fraudulently  con- 
cealed from  plaintiff,  is  an  action  at  law,  and 
is  not  within  Iowa  Code,  ^  3680,  providing 
that  in  actions  forielief  on  toe  ground  of  fraud 
or  mistake  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  tintll  the  fraud  or  mis- 
take shall  have  been  diaoovered  hy  Uie  paTty 
aggrieyed.  Carrier  v.  Ohieago,  B.  I.  dbP.  a. 
tSr(Iowa)  79» 
8.  Actions  upon  school  warrants  issued  as 
duplicates  to  take  the  place  of  ori^nal  warrants 
which  had  been  destroyed,  bearing  the  same 
date  as  the  originals,  and  having  the  word 
"duplicate"  written  across  the  face  of  each, 
will  be  barred  by  the  Statute  of  Limitations  at 
the  same  time  the  origlnalB  would  have  been. 
Eureka  Spring*  Sehoot  DUt.  v.  Ormer  (Ark.) 

510 

4.  Where  a  railroad  is  so  constructed  as  to 
cause  water  to  occasionally  overflow  lands  ad- 
jacent to  it,  an  action  will  lie  to  recover  dam- 
ages resulting  from  such  overflowing  at  each 
successive  recurrence  thereof;  and  the  Statute 
of  Limitations  will  begin  to  run  upon  the  hap- 
pening of  the  Injury  complained  of,  and  not  at 
the  time  of  the  Duilding  of  the  road.  8t. 
Ltmit.  L  M.  A  S.  R.  Co.  v.  Bigg$  (Ark.)  804 

B.  A  promise  to  pay  taxes,  made  by  a  tax- 
payer after  the  expiration  of  the  time  pre- 
scribed for  collection  tn^  Md.  Code,  art  81, 
%  88,  will  take  them  out  of  the  opmtion  of 
the  statute  and  make  them  enforceable.  Per- 
kiju  V.  Dyer  (Md.)  198 

6.  It  Menu  that  the  specification  try  the  Leg- 
islature of  exceptions  to  the  operation  of  the 
general  Statute  of  limitations  will  not  preclude 
the  court  from  applying  exceptions  to  such 
statute  which  were  recognized  by  the  common 
law,  other  than  those  prescribed  by  the  Legis- 
lature. Carrie  t.  Chicago,  B.  1.  d  P,  B.  Co. 
(Iowa)  799 

Notes  axd  Bbisfs. 

See  also  Conflict  of  Laws. 

Acknowledgment  to  take  debt  out  of  stat- 
ute. SIO 

When  statute  a  bar  to  right  of  action  on  cov- 
enant. 592 

In  ease  of  concealed  fraud.  799 
LXVEBY  STABLE.  See  Libhb.  6. 
XiOGB.  See  Loekb,  9-11. 
MAIL,   See  Pobtofficb,  2. 

MANDAMUS. 

1.  The  legality  and  Talidity  of  an  election 
1^  the  mayor  and  aldermen  of  a  city  by  ballot, 
where  no  other  ofilcial  is  in  terms  directed  to 
declare  or  certify  it,  and  no  provision  Is  made 
for  a  contest,  may  he  inciuired  into  by  manda- 
mus to  compel  recognition  of  the  daimant's 
title.   Lawrence  v.  Inger»oU  (Tenn.)  808 

3.  Another  spedflc  remedy  is  not  a  bar. 
under  lU.  Rev.  Stat.  chap.  87,  g  9.  to  a  writ  of 
mandamus  which  wiU  afford  a  proper  and 
sufficient  remedy.  People,  Brokaw,  v,  High- 
toay  Vomra.  (III.)  161 

8.  A  writ  of  mandamus  may  be  issued  to 
6L.R  A. 


compel  highway  commissioners  to  remove  a 
fence  from  across  a  public  highway  tb^  has 
been  used  as  such  for  more  than  twenty  years, 
which  makes  it  impossible  to  travel  such  hieb- 
way,  where  the  facts  are  conceded.  Id. 

Notes  and  Briefs. 

To  compel  performance  of  officer's  duty;  or 
removal  of  obstruction  from  highway.  161 

MABBIAGE.   See  Hubbasd  ahd  Wire, 
1,  KoTBB  aud  Bbtkfs. 

MASTEB  AND  SERVANT.   See  also 

COHTEACTS,  2,  8,  7. 

1.  A  statute  prohibiting  employes  from 
making  any  contractainadvance  to  accept  any- 
thing else  than  lawful  money  of  the  tJnitcd 
States  is  not  unconstitutionaL  Baneoek 
F<ubn(Ind.)  578 

2.  No  special  privil^^  are  conferred,  iKMr 
any  unjust  discrimination  made,  1^  a  statute 
requiring  all  persona,  firms,  corporations,  etc, 
engaged  in  mining  or  manufacturing,  to  pay 
their  employ^  at  least  once  every  two  weeks, 
and  prohibiting  all  contracts  by  such  em- 
ploye to  accept  anything  bat  lawful  money 
of  the  United  States  in  payment.  The  statute 
operates  aHke  upon  all  who  enter  the  classes 
named,  and  leaves  all  citizens  free  to  enter 
them.  Id, 

8.  An  oral  contract  to  labor  for  a  year  is 
dissolved  by  the  death  of  the  master  before  the 
end  of  the  year;  and  If  the  servant  continues  to 
work  under  the  direction  of  the  life  tenant,  such 
life  tenant,  and  not  the  executor,  is  liable  for 
his  services.   Laep  v.  Getman  (N.Y.)  728 

4.  Trackmen  on  a  hand  car  have  a  right 
to  suppose  that  an  approaching  train  will  uow 
up  in  obedience  to  a  warning  that  has  been  sent 
by  a  flagman,  and  are  not  negligent  in  remain- 
ing at  their  places  upon  the  band  car,  with 
their  boss,  until  it  appears  that  the  train  is  not 
about  to  heed  the  signal.  Boteardv.  Delaware 
A  H.  Canal  Co.  (C.  t.  D.  Vt.)  75 

C.  A  brakeman,  seeing  that  the  entrance 
to  a  tunnel  fs  high  enough  to  permit  safe  pas- 
sage while  stauding  on  top  of  a  train,  has  a 
right  to  assume,  in  the  absence  of  notice  to  the 
contra^,  that  the  tunnel  la  of  audi  helgbt 
throughout.  Hunter  v.  Sew  Tork,  0.  Aw. 
B.  Co.  (N.  T.)  246 

6.  A  machinist  employed  by  a  corporation 
in  its  factory,  not  to  use  machinery,  but  to  keep 
it  in  good  order,  and  having  knowledge  that 
some  of  it  is  imperfect  and  that  employes  can- 
not be  relied  upon  to  prevent  it  from  becoming 
dangerous  from  lack  of  oil,  takes  the  risk  of  dis- 
covering the  condition  of  the  machine  at  the 
time  he  attempts  to  repair  it,  such  nsk  being 
incident  to  his  vocation,  although  the  dang^ 
ous  condition  has  resulted  from  the  incompe- 
tency or  neglect  of  other  employes,  officers,  or 
agents  of  tbe  company.  Dartmouth  Spinning 
Co.  V.  Aehard(Qa.)  '  190 

7.  The  measure  of  risk  which  a  fireman 
ought  to  incur  by  remaining  upon  a  locomotive 
to  assist  a  sleepnig  engineer  to  run  a  train  is 
only  that  which  his  duty  and  obligations  to  the 
companv,  under  all  the  circumstances,  impoee 
upon  taim.  If  be  sabjecta  hinuelf  to  any 
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greater  risk  and  to  thereby  iojored,  lie  cannot 
recover.   GarroU  v.  £kui  Tennume,  V.  A  &. 

B.  Co.  (Ga.)  S14 

8.  Where  tbe  fireman  on  an  engine  knew 
for  some  time  before  a  oolliaion  happened  that 
the  engineer  was  faUing  asleep,  tbe  question  of 
his  negligence  in  remaining  upon  tbe  en^ne  as 
he  did  cannot  be  restricted  in  point  of  time  to 
the  moment  of  colUakm,  or  Immediatdy  pre- 
vious thereto.  Id. 

9.  An  employ^  of  a  corporation,  though 
obligated  in  writing  as  terms  of  his  employ- 
ment, to  "study  the  rules  governing  employ^, 
carefully  keep  posted,  and  obey  orders,  is  not 
bound  by  rules  as  such,  of  which  be  is  unorant 
and  which  have  never  been  promulgated  to  him 
by  tbe  company.  Jd. 

10.  If  a  boy  twelve  years  old  possesses  less 
than  average  intelligence,  which  the  master 
ought  to  have  known,  and  is  sent  on  an  errand 
requiring  baste  to  a  dimly  lighted  place,  be- 
tween nuchineiy  with  geanng  so  arranged  that 
It  Is  likely  to  catch  his  clothing  and  dTaw  him 
into  it  and  Injure  him,  and  there  has  been  noth- 
ing in  his  previous  employment  to  cause  him 
to  consider  the  danger  of  an  accident  happen- 
ing in  that  way,  there  is  evidence  which  will 
justify  a  jury  in  finding  the  master  negligent 
In  failing  to  give  him  warning,  in  an  action  to 
Roover  damages  for  injuries  recdved  in  that 
way.    OiTiack  v.  Merchants  Woeien  Co.  (Mass.) 

788 

11.  A  master  is  not  bound  to  warn  bis 
servant — a  bojriwelve  years  of  age — of  the  dan- 
ger of  injury  in  case  he  comes  in  contact  with 
rapidly  revolving  cog-wheels  in  plain  si^ht 
upon  machinery  Into  tbe  immediate  vicinity 
<ff  which  he  is  about  to  be  sent,  where  he  has 
been  employed  abont  the  machinery  for  nearly 
two  months,  and  possesses  the  intelligence  oom- 
mon  to  boys  of  his  age.  M. 

15.  A  master  mechanic  in  a  machine  shop, 
having  entire  control  of  tbe  shop  as  well  as  of 
all  tbe  work  and  employes  tberem,  and  having 
full  authority  to  employ  and  discharge  work- 
men, and  to  select  and  change  machinery, — la 
not  a  fellow  servant  of  a  machinist  employed. 
Taylor  V.  EwmmiUe  dT.H.R  Co,  (Ind.)  584 

13.  Where  an  agent  whose  negligence  causes 
an  injury  is  at  tbe  Ume  In  tbe  mwter'B  place, 
he  is  not  a  ooemployg,  but  a  representative  of 
the  employer,  and  nis  breach  of  duty  is  tbe 
employer's  wrong.  Id. 

14.  The  rule  that  tbe  employe  assumes  all 
the  risks  incident  to  the  service  be  enters  does 
not  apply  where  a  superior  agent  representing 
the  master  orders  tbe  employ^  to  do  a  desig- 
nated act,  in  the  performance  of  which  the  lat- 
ter is  injured       the  superior's  negligence. 

Id. 

16.  Where  a  shipper,  by  consent  of  a  rail- 
road company,  undertakes,  with  tbe  help  of 
his  own  employes  alone,  to  run  cars  down  a 
^rade  to  a  place  where  they  are  needed  for  load- 
ing, and  while  so  employed  one  of  such  em- 
ployes is  injured  by  the  negligence  of  bis  co- 
employes,  tbe  railroad  company  is  not  liable 
to  an  action  for  damages  on  account  of  such 
injuries.  Hanna  v.  (JhaUanooga  AIf.R.Co. 
CTenn.)  727 

16.  Trackmen  are  not  fellow-aervantB  with 
6  L.  R.  A. 


trainmen  on  the  same  road.  .fibtronZ  v.  IMa- 
wtre  A  M.  Oanal  Oo.  (C.  a  D.  YL)  76 
17.  To  run  a  train  towards  a  hand  car  after 
warning,  without  keeping  any  lookout  ahead, 
is  a  neglect  of  duty  on  tne  part  of  the  train- 
men, for  which  the  railroad  company  to  Itoble 
in  case  of  injuries  from  a  collision.  Id. 

TfOTBB  AND  BBIBFB. 

Service  terminated  by  master's  death,  728 

AsBumi^on  of  risk  of  master's  negligence. 

246 

Duty  of  servant  to  use  reasonable  care; 
assumption  of  risk  of  negligence  of  master's 
representative.  684 

Master's  duty  toward  Infant  employe;  In- 
structions as  to  dangerous  service;  want  of  in- 
telligmce  In  employ^.  784 

Fellow-servants;  trackmen  and  trainmen ; 
master's  duty;  assumption  of  risk.  75 

MAXIH& 

1.  Cessante  ratione,  cessat  ipsa  lex.  Ooir 
lijts  V.  Chartiera  Valley  Qa*  Co.  (Pa.)  18b 

2.  Damnum  alwque  injuria.  Id. 

3.  Everyone  must  so  enjoy  his  property 
as  not  to  injure  the  property  of  another.  Mod- 
Uring  v.  Evans  (Ind.)  444 

4.  Expresdo  unlus  eat  ezclusio  alterius. 
State  V.  Oilman  (W.  Ta.)  847 

6.  SaluspopuU  suprema  lex  est.  Stats  v. 
OoodwiU  (W.  va.)  621 

6.  Sic  utere  ttio,  ut  aliennm  non  liedas.  Id./ 
Stata  T.  Oilman  (W.  Va.)  847 

Notes  asd  Bbzefb. 

Right  to  use  and  improve  one's  own  prop- 
eriy.  449 

HECHANICS*  LIEN.   See  Lnma,  7,  8, 

NOTBS  ABTD  BBIEFB. 

MINORS.  Bee  Ihfastb. 

MISTAKE.  See  Insubahcb,  19,  90. 
Notes  and  Biuefb. 

Defined;  remedies;  of  fact;  of  law;  miscon- 
ception of  l^al  rights;  as  to  legal  effect  of  in- 
strument. 8B6 

As  ground  for  rescinding  contract.  128 

MORTGAGE.   See  also  Action  or  Suit, 

7;  GUABAMTY,  J  ;  StJBROOATION,  1. 

1.  The  WOTds  "  hereafter  to  belong  to  the 
party  of  the  first  part,"  used  In  describing  lines 
of  liailrofid  between  certain  spedfled  points, 
which  are  Included  in  a  mortgage  to  secure  in- 
come bonds,  do  not  cover  addinonal  lines  out- 
side of  the  specified  limits,  which  are  subse- 
quently acquired  by  the  mortgagor.  Spiet  v. 
Ohieago  db  K  I  B.  Oo.  (C.  C,  8.  D.  N.Y.)  665 

2.  Net  earnings  due  to  holders  of  Inoone 
bonds  secured  by  a  mortgage  upon  a  certain 
line  of  railroads  particularly  described,  which 
earnings  are  to  be  ascertained  by  deducting  the 
amounts  necessary  (or  ordinary  expenses,  bet- 
terments, etc.,  from  tbe  gross  earnings,  must 
be  determined  by  the  earnings  of  tbe  iMrticular 
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lioe  moTtgBf^.  and  not  by  the  eamiDgs  of  a 
larger  system  of  railroads  of  which  the  mort- 
fra^d  Imea  have  subsequeDtly  become  a  part; 
aod  the  bondholders  are  entitled  to  have  those 
earoiiigs  separately  kept  and  divided.  Svie*  v. 
Chica^  <£  k  1.  R.  Co.  (C.  C.  8.  D.  N.Y.)  665 
8.  Merely  passing  a  resolution  that  no  in- 
come has  been  earned,  without  an  attempt  to- 
ascertain  the  fact,  is  not  conclusive  aa  to  the 
rights  of  the  holders  of  income  bonds  secured 
by  a  railroad  mortgage  which  makes  it  the  duty 
of  the  board  of  diretitors  to  ascertain,  fix,  and 
declare  the  amount  of  net  earnings,  and  pro- 
vides that  their  resolve  shall  be  in  the  nature  of 
a  flnal  and  conclusive  award  on  the  question  as 
to  what,  if.any,  net  earnings  have  been  made. 

Id. 

4.  The  condition  in  income  bonds  and  a 
mortgage  on  a  railroad  securing  Uiem,  that  no 
right  of  action  shall  exist  In  favor  of  the  hold- 
ers until  the  board  of  directors  shall  have  ad- 
Judged  and  awarded  an  ascertained  amount  aa 
net  eaminga,  does  not  preclude  the  bondholders 
from  a  remedy  whenever  the  directcoB  improp- 
erly neglect  or  refuse  to  take  the  necessary  ac- 
tion. Id. 

6.  A  bona  fide  purchaser,  with  a  stipulation 
for  a  good  and  sufficient  title,  of  a  portion  of 
lands  subject  to  a  vendor's  lien,  is  entitled  to 
have  the  remaininij^  portions  of  the  land  first 
sold  to  satisfy  the  hen,  whether  the  same  have 
been  subsequently  sold  or  devised.  If  the  sub- 
sequent alienees  have  notice,  actual  or  construc- 
tive, of  the  antecedent  conveyance.  Aierh^t 
V.  Henry  (Ahi.)  461 

6.  When  a  vendor  sells  part  of  a  tract  sub* 
ject  to  a  mortgage  which  covers  the  entire 
tract,  the  vendor  and  purchaser  stand  on  the 
same  level,  and  must  contribute  in  proportion 
to  their  several  interests.  Id. 

7.  A  purchaser  subject  to  a  vendor's  lien 
has  no  claim  to  a  preference  In  respect  thereto 
over  the  devisees  of  the  person  from  whom  he 
purchased.  Id. 

8.  A  purchaser  for  a  valuable  consideration 
of  a  portion  of  land  subject  to  a  vendor's  lien, 
who  after  the  vendor's  neath  purchases  other 
lands  subject  thereto,  which  are  specially 
charged  with  the  payment  of  his  debts,  and  are 
sold  for  that  purpose,  thereby  becomes  liable 
for  the  purchase  money,  and,  instead  of  having 
preference  over  devisees  of  other  lands,  must 
have  his  land  first  sold  imder  the  vendor's  lien. 

Id, 

9.  An  assignee  of  a  mortgage  for  collateral 
security  can,  as  against  the  mortgagor  and  lh(^e 
who  claim  under  him,  execute  a  power  of  sale 
as  fully  as  if  the  assignment  were  absolute. 
Holmet  V.  Turners  FaUt  L.  Co.  (Mass.)  2«8 

10.  Land  may  be  sold  in  parcels  to  separate 
purchasers  at  one  sale,  under  a  power  in  a  mort- 
gage. If  the  sale  is  made  in  such  a  manner  as  to 
obtain  the  most  money  for  the  land.  Id. 

11.  On  foreclosure  of  deeds  of  trust  on 
land  across  which  a  railroad  Is  constructed,  a 
decree  should  not  except  the  right  of  way  from 
the  sale,  where  the  deeds  for  the  laod,  and  the 
trust  created  therein,  make  no  exceptioD  there- 
of, and  the  record  does  not  show  tbat  there  is 
any  right  of  way  through  the  lands,  Hardin 
V.  Iowa  R.  &  Conair,  Oo,  (Iowa)  53 
6  L.  11.  A, 


12.  A  chattd  mortgage  in  which  the  name 
of  the  mortgagee  is  left  blank  is  of  no  effect  as 
against  a  subs^uent  purchaser  of  thejffoperty, 
where  the  same  formalities  are  required  as  in 
case  of  real-estate  mortgages.  Htarr  v.  Denter 
Mill.  &  Min.  Co.  (Colo.)  641 

18.  One  who  pays  for  the  maker  a  note  se- 
cured by  a  chattel  mortgage,  and  receives  a 
new  note  and  mortgage  therefor,  cannot  claim 
as  assignee  of  the  lormer  mortice  when  his 
own  proves  defective,  if  the  oi^;inal  Intoi- 
tion  was  to  cancel  the  former  note  and  mort- 
gage. Id. 

14.  Delivery  of  chattels  to  a  mortgagee 
cures  all  defects  in  the  mortgage.  Qamer 
Wright  {Ax^.)  715 

15.  A  mortgagee  of  chattels  who  has  them 
in  possession  does  not  lose  his  security  by  lend- 
ing them  to  (he  mortgagor,  although  the  mort- 
gage is  not  filed  or  recorded.  Id. 

Notes  and  Bhisfs. 

By  corpcantlon;  of  railroad  iDoomes.  rents 
and  eaminga;  rights  of  bondholders.  S6fi 

Remedies  of  mortgagee;  right  against  vendee 
who  has  assamed  moitgage;  release  of  grantee 
by  mortgagor.  610 

Of  chattels;  what  oonstitutea;  title  in  mort- 
gagee: dellveiy  and  acceptance;  sale  on  condi- 
tion. Wl 

Construed  to  cover  property  existing  at  time 
of  execution.  566 

Equitable  assignment.  62 

Of  goods;  seizure  of  goods  under  execution; 
assignment  of  daim  to  damages.  878 

Chattel;  validity  of;  enforcement  in  other 
State;  profterty  in  possesdontrf  mortgagor.  715 

MUHICIPAL  CORPORATIONS.  See 

also  BoVBS,  4,  6;  Hiohwatb,  13;  Ltoerse, 
8,  4;  RAiLROADe,  1;  Statoteb.  6-8:  Yot- 

ERB  AHD  ELECTTOira,  2-4,  6;  WaTKB  COM- 

FAmss,  S. 

1.  The  annexation  of  two  or  more  cities, 
iacorporated  towns,  or  viUagea  to  each  other, 
all  of  which  are  indebted,  and  the  indebtedness 
of  one  or  more  of  which  is  in  excess  of  the  limit 
allowed  by  111.  Const,  art.  9,  %  12,  is  not  with- 
in the  prohibition  of  that  section  against  in- 
curring indebtedness  by  municipal  corporations 
"in  the  aggregate  exceeding  5  per  cent  on  the 
value  of  Uie  taxable  property  therein."  Trne 
V.  Daxi»  (III)  266 

2.  One  contracting  for  a  certain  compen- 
sation to  perform  work  for  a  municipal  cor- 
poration in  connection  with  a  public  Improve- 
ment is  bound  to  take  notice  that  the 
corporation  may  at  any  time  change  the  plan 
of  the  work  or  even  abandon  it  alb^;ether;  and 
he  cannot  recover  damages  for  the  refusal  of 
the  corporation  to  complete  its  improvement, 
even  although  the  effect  of  such  refusal  Is  to 
deprive  him  of  the  compensation  agreed  upon. 
Schipper  V.  Aurora  (Ind.)  818 

3.  If  a  municipal  corporation  in  making 
an  improvement  wholly  within  its  power  enters 
into  a  contract  beyond  its  authonly,  hut  not 
prohibited  by  statute  or  public  policy,  for  the 
performance  of  work  thereon,  it  cannot,  tStiet 
work  has  been*  done  thereunder  which  inures 
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to  Its  benefit,  refuse  to  complete  the  contract 
without  making  comnensation  to  the  one  cod- 
ferriDs  the  benefit,  at  least  for  the  value  of  the 
labor.  Jd. 

4.  A  city  council  is  authorized  to  buy  and 
operate  the  plant  and  machinery  necessary  fur 
the  production  of  electric  lights  for  the  use  of 
the  city,  under  a  proTisioo  of  an  Act  that  it 
shall  "bare  power  to  lii;bt  the  streets,"  etc., 
with  electric  or  other  form  of  light.  Bush- 
HIU  Oaa  Co.  t.  RiuItvOU  (la^.)  816 

6.  A  technical  defect  in  a  notice  for  letting 
a  contract  by  a  municipal  corporation,  which 
ordinary  judgment  and  sagacity  could  hardly 
guard  against,  will  not  prevent  a  recovery  by 
the  contractor  after  performance  of  his  con- 
tract. PorUand  Lumhering  &  Mfg.  Co.  v.  East 
Pwtland  (Or.)  290 

6.  A  municipal  corporation  is  not  liable  for 
injuries  i-esulting  from  negligent  acts  of  one 
employed  by  it  to  enforce  an  ordinance  for- 
bidding tiie  running  at  large  of  unmuzzled 
dogs,  committed  while  in  the  discbarge  of  the 
duties  of  his  employment.  Quiver  v.  Strtater 
(DL)  270 
Notes  and  Bbibfs. 

See  also  Bokdb. 
Annexation  of  territory. '  266 
Powers  to  be  exercised  impartially.  268 
Liability  for  acts  of  officers.  270 
Liability  on  contracts.  818 
'  Liability  for  defect  in  highway.  59 
Power  to  license  vehicles.  389 
Power  to  authorize  agent  to  execute  prom- 
issory note.  58 
Validity  of  ordlnancefl.  155 
Estoppel  of.  60 


NATURAL  GAS.   See  Cohmbrob. 
Notes  and  Bbibkb. 
How  far  a  subject  of  commerce. 


680 


NATURALIZATION.   See  Aubhs. 
NATURAL  RIGHTS. 

NOTBS  AND  BrIBTS. 

Right  to  practice  a  profession.  119 

NEGLIGENCE.   See  also  Mastbb  and 
Sbrtaht;  Pleadikg,  S;  Railboadb,  2. 

1.  A  corporation  the  membershtp  in  which 
is  limited  to  officers  and  agents  of  fire  insur- 
ance companies  doing  business  in  a  certain  city, 
having  fMJwer  to  provide  for  and  assist  in  the 
saving  of  life  and  property  at  fires,  the  funds 
of  which  are  raised  by  assessments  upon  tbe 
companies  doing  business  in  such  city,  is  a 
private,  and  nota  public  corporation;  nor  is  it  a 

?>ublic  charity;  and  it  ia  liable  In  damages  for 
□juries  resulting  from  the  negligence  of  its 
servants  in  driving  through  the  public  streets; 
notwithstanding  the  facts  that  the  saving  of  life 
and  properly  are  referred  to  in  its  charter  in 
general  terms,  and  that  it  in  fact  makes  no  dis 
tinclion  In  its  efforts  to  save  property  between 
insured  and  uninsured.  Newcomb  t.  Bokon 
Prot»:Hve  Depart.  (Mass.)  778 
6L.a  A. 


S.  The  wrong  of  a  carrier  in  leaving  an  in- 
jured passenger  on  its  track  exposed  to  great 
and  known  peril,  without  mind  enough  to  care 
for  himself,  is  the  proximate  cause  of  his  death 
resulting  from  his  being  struck  by  a  train. 
Cincinnati,  1.  St.  L.  &  G.  R.  Co.  v.  Cooper 
(Ind.)  241 

3.  In  Iowa  the  contributory  negligence  or 
wrongful  act  of  the  parent  wiuiout  vi^tlon  on 
tbe  part  of  tbe  child  is  not  imputable  to  the 
latter.    Wymore  v.  Mdha^  County  (Iowa) 

645 

4.  The  right  of  recovery  in  favor  of  tbe 
estate  of  a  child  killed  in  consequence  of  neg- 
ligence is  not  affected  by  the  fact  that  the 
parents,  who  are  entitled  to  his  estate  by  inher- 
itance, contributed  to  tbe  accident.  Id. 

5.  In  an  action  by  a  child  itself  for  personal 
injuries,  the  negligence  of  its  mother  in  allow- 
ing it  to  go  upon  the  public  streets  unattended 
by  a  person  of  mature  years  constitutes  no 
defense.  Winter  v.  Kansas  City  Cable  R.  Co. 
(Mo.)  586 

6.  An  action  by  a  child  three  years  old  for 
personal  injuries  on  the  public  streets  is  not 
defeated  by  the  negligence  of  another  child  ten 
years  old,  who  was  the  only  protector  for  tbe 
injured  child.  Id. 

7.  The  negligence  of  the  driver  of  a  private 
vehicle  cannot  be  imputed  to  one  who  is  riding 
with  him  merely  by  Invitation,  so  as  to  prevent 
the  latter  from  recovering  against  a  third  party 
through  whose  negligence,  concurring  with 
that  of  the  driver,  be  receives  injuries.  Dean 
V.  Bennaylvania  R.  Co.  (Pa.)  143 

8.  The  consent  of  the  conductor  of  a  freight 
trfdn  having  entire  charge  thereof,  to  permit 
one  to  ride  on  such  train,  although  he  was  for- 
bidden to  carry  passengers  on  that  train,  and 
although  the  person  permitted  to  ride  was  not 
required  to  pay  fare,  is  within  the  scope  of  the 
conductor's  authority  so  as  to  render  the  com- 
pany liable  for  an  injury  resulting  from  lack 
of  ordinary  care  on  tbe  part  of  tbe  employ^ 
of  the  company.  Whitehead  v.  8t.  Loui»,  I. 
M.  db  S.  R.  Go.  (Mo.)  409 

9.  If  one  is  riding  on  a  frdght  train  with  the 
consent  of  the  agents  In  charge  thereof,  the 
company  owes  him  a  duty  although  he  is  there 
against  the  rules  of  the  company.  Id, 

10.  One  who  is  on  a  freight  train  with  the 
knowledge  and  consent  of  the  agent  having 
charge  of  it,  cannot  be  said  to  be  tnere  wrong- 
fully, although  be  had  koowledjje  that  he  was 
on  the  train  in  violation  of  the  rules  of  the 
company.  Id. 

11.  Where  passengers  are  discharged  from 
the  cars  after  dark,  it  is  the  duty  of  a  railroad 
to  light  its  stations  and  platforms.  LouisciUe, 
N.  A.  <fc  G.  R.  Go.  V.  Luca9  (Ind.)  198 

12.  A  passenger  has  a  right,  within  reason- 
able limits  and  while  using  care  and  caution, 
to  rely  upon  tbe  presumption  that  a  railroaa 
company  has  done  its  duty,  and  that  tbe  plat- 
form of  its  depot  is  safe.  Id. 

13.  A  carrier  of  passengers  is  under  a  duty 
to  provide  and  maiutain  safe  alighting  places, 
and  must  respond  in  damages  to  a  passenger 
who,  without  contributory  fault  on  bis  part,  is 
injured  by  a  negliirent  failure  to  perform  such 
duty.  ~  Id. 
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14  Although  a  railroad  company  is  not 
bound  to  foresee  and  provide  against  accident 
that  DO  one  could  by  the  hi^est  degree  of 
practicable  care  anticipate,  yet  it  is  bound  to 
use  the  highest  degree  of  practicable  care  to 
provide  against  accidents  to  passengers  that 
may  be  foreseen  and  prevented.  LovuvUie,  N. 
A.  AO.  R.  Co.  y.  Lueat  (Ind.)  198 

16.  A  railroad  compoDy  is  liable  for  an  in- 
jury to  a  passenger  resulting  from  an  unsafe 
condition  of  a  ptatform  of  its  depot,  notwlth- 
staodlDg  the  Degligence  in  not  repairing  the 
platform,  of  another  company  which  used  it 
joinUy  with  itself.  id. 

16.  A  railroad  company  which  leaves  the 
platform  of  its  depot  in  an  unsafe  condition 
will  be  held  to  have  contemplated  the  general 
nature  of  any  injuries  to  a  passenger,  aad  it  is 
not  necessary  that  precisely  such  an  accident  as 
actually  occurred  might  be  anticipated.  Id. 

17.  One  negligent  person  cannot  escape  lia- 
bility for  his  negligence  because  the  negligence 
of  another  conconed  in  producing  the  iujuy . 

18.  The  IlUnoIa  statute  prescribing  signals  to 
be  given  by  railroad  companies  at  highway 
crossings  is  applicable  to  the  Dlinois  Railroad 
Company,  despite  the  fact  that  the  charter  of 
that  company  lays  down  different  rules  for  giv- 
ing signals.  lUirwii  C.  R.  Co.  v.  &ater  (HI.)  418 

19.  Children  are  required  to  exercise  only 
that  degree  of  care  and  caution  which  persons 
of  like  age,  capacity,  and  experience  might  be 
reasonabTy  expected  to  natiirally  or  ordinarily 
use  in  the  same  situation  and  under  the  like 
circumstances,  provided  that  the  parents  or  per- 
sons having  the  control  of  such  children  have 
not  been  guilty  of  want  of  ordinary  care  in  al 
lowing  them  to  be  placed  in  such  circum" 
stances.  Id' 

Notes  akd  Briefb. 

See  also  Tbial. 

Proximate  and  remote  cause  of  Injury;  con- 
tributoiy;  mere  error  in  judgment  in  case  of 
danger.  194 

Recklessness  to  supply  want  of  specific  In- 
tent. 241 
Injury  of  animals;  damages.  454 
Occasioning  Injary;  effect  of  slight  negli- 
gence on  the  part  of  a  person  injorra;  passen- 
ger's arm  on  window  sill.  657 
Contributory;  suit  by  infant  586 
Of  parent  or  goardiao;  Imputing  to  child. 

645 

Imputed.  148 

NEW  TRIAL. 

1.  Newly  discovered  testimony  for  the 
purpose  of  impeachiog  a  witness  who  has  tes- 
tified on  the  tnal  is  insufficient  to  luatif  v  the  al- 
lowance of  a  new  trial.    State  v.  Burt  (La.)  79 

2.  A  motion  for  a  new  trial  continued  to  a 
certain  term  remains  in  full  life  until  heard  or 
otherwise  disposed  of,  and  need  not  be  further 
continued  from  one  day  to  another  during  the 
term.  Carroa  v.  East  Tenneaaee,  V.AQ.R  Co. 
(Ga.)  214 
6L.a  A. 


NOTARY. 

Women  cannot  be  appointed  notaries  pub- 
lic by  the  governor  by  and  with  the  advice 
and  consent  of  the  council,  under  the  clause  of 
the  Massachusetts  Constitution  providing  for 
the  appointment  of  notaries,  in  the  absence  of 
^y  statute  authorizing  such  appointment. 
Woman  a*  Notariet  Public  (Man.)  84S 

Upon  ground  of  newly  discovered  testimony: 
when  granted.  79 

NOTICE.  See  also  GniJuufTT,  8;  HreH- 

WATB.  0. 

1.  Knowledge  of  a  writing  which  fa  In 
form  a  lease  of  real  property  to  a  person  in 
possession  does  not  relieve  a  purchaser  from 
the  duty  of  inquiring  as  to  the  possessor's  rights. 
Brinaer  v.  Anderson  (Pa.)  205 

2.  A  notice  of  a  claim  against  property 
about  to  be  sold  at  sheriff's  sale  is  suffldent  to 
reader  the  [>roperty  liable  to  the  claim  in  the 
hands  of  an  intending  purchaser,  it  oontaina 
a  distinct  claim  of  title  to  the  properh'  and  is 
sufficient  to  put  such  purchaser  upon  inquliT, 
although  it  is  not  explicit  and  definite  as  to  the 
nature  and  character  of  the  claim.  Ferguaon 
y.  Bafferty  (Pa.)  33 

8.  An  open  and  notorious  possession  undo*  a 
deed  which  appears  by  the  records  to  be  from 
a  stranger  to  the  title  is  sufficient  to  put  a  pur- 
chaser on  Inquiry.  MendoHm  Bank  t.  Baigr 
(CaL)  888 

KOTBS  AND  BBIKFS. 

Possession  of  land  as  notice  of  owoersfaip. 

NOVATION. 

An  agreement  by  the  payee  of  a  note  to 
release  the  maker  and  look  for  payment  to 
a  third  person,  who  had  assumed  the  obliga- 
tion, is  not  a  valid  novation  unless  made  on  a 
valuable  conslderatlm.   Pope  v.  Vojen  (Ind.) 


Notes  and  Briefs. 


What  constitutes. 


«8» 


NUISANCES.   See  also  Fibbb;  HmnwATB, 

1;  iNJDNCnoN,  6. 
1.  To  justify  a  nuisance  by  legislative  au- 
thority it  must  be  the  natural  and  probable  re- 
sult or  the  act  authorized,  so  that  it  may  fairly 
be  said  to  be  covered  by  the  legislation  confer- 
ring the  power;  and  if  the  authorized  act  does 
not  necessarily  or  naturally  create  a  nuisance, 
but  such  result  flows  from  a  particular  manner 
of  doing  the  act,  tiie  legislative  license  is  no 
defense.    Pine  City  v.  Munch  (Minn.)  768 

S.  A  milldam  which,  if  a  nuisance  at  all, 
has  become  so  by  the  gradual  growth  of  a  city 
around  it,  will  "not  be  abated  in  equity  as  a 
nuisance,  where  the  fact  that  It  is  a  nuisance 
has  not  been  established  at  law.  MeClain  v. 
New  OaeOe  (Pa.)  737 

Notes  asd  Bsmrs. 

See  also  iKTOxicATUta  LiquoBS. 
Public;  abatement.  768 
By  injary  to  well.  980 
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Halnteoanee  of  telegraph  poles  and  wires. 

4S6 

Hilldam  as;  right  of  mtudcipality  to  abate. 

788 

Bsdlroad  In  street;  who  may  maintain  action 

for;  measure  of  damages.  S66 

OFFICERS.   See  Oontuotb,  22;  Yotebs 
Ain>  Elections,  6. 

OIL. 

Notes  and  Bbiefb. 
As  part  of  the  sol].  £81 

OLEOMARGARIirB.  See  Food.  Notes 

AND  BBIKKB. 

OPINIONS.   See  EriDENCX.  y. 

PARDON. 

1.  A  pardon  on  condition  that  the  prisoner 
"leave  the  State  within  forty-eight  hours, 
never  to  return,"  may  be  lawfully  granted  by 
a  governor  who  has  authority,  under  the  Slate 
Constitution,  to  "  grant  pardon  on  such  terms 
and  under  such  restriclions  as  he  shall  think 
proper."   Statey.  Bama  (8.  C.)  748 

3.  On  forfeiture  of  a  pardon  by  breach  of 
the  condittona,  a  convict  becomes  liable  to 
serve  that  part  which  he  has  not  already 
served  of  the  term  of  imprisonment  for  which 
be  was  sentenced,  although  the  original  term 
has  long  since  expired.  Id, 

PARENT  AND  CHILD.   See  also  Hub- 
band  ABD  Wife,  29,  80;  Infants.  1. 

1.  The  California  statute  of  1660  and  the 
statute  of  1870  in  reference  to  the  adoption  of 
lllegilimate  children  are  to  be  strictly  construed; 
but  the  provisions  of  the  Code  on  that  subject 
are  to  be  liberally  construed,  when  applied  to 
acta  of  the  putative  father  done  since  the  adop- 
tion of  the  Codes.    Be  Jesaup's  Estate  {Cb\..)  594 

3.  In  the  absence  of  written  acknowledg- 
ment (attested  by  competent  witnesses,  an  ille- 
gitimate chlld'can  be  adopted  by,  and  given  a 
right  of  Inheritance  In  the  estate  of,  the  father, 
omy  the  father's  "publicly  acknowledging 
it  as  his  own,  receiving  it  as  such,  with  the  con- 
sent||of  bis  wife,  if  he  is  married,  into  bis  fam- 
ily, and  otherwise  treating  it  as  if  it  were  a 
h^timale  child."  "Public  acknowledgment" 
requires  that  he  should  have  held  the  child  out 
to  ois  relaEiveStffrieDds.  acquaintances,  and  the 
world  as  his  child.  Id. 

8.  Secret  and  clandestine  maintenance  of,  or 
contributions  to  tbe  support  of,  an  illegitimate 
child  kept  outside  the  circle  of  the  father's  daily 
association,  never  allowed  to  hear  bis  name, 
never  visited  by  the  father  at  the  place  of  its 
abode,  never  entertained  by  the  father  at  his 
own  place  of  abode,  the  father  denying  its 
paternity  to  his  relatives,  and  ooncealing  It 
from  his  business  and  dally  associates, — will 
not  constitute  adoption,  or  establish  a  right  of 
inheritance  in  the  estate  of  the  father,  even 
though  the  father  mav  have,  in  the  presence 
and  bearing  of  the  child's  nurse,  and  of  a  few 
persons  with  whom  he  was  brought  in  contact 
in  connection  with  providing  for  the  wants  of 
6L.R.A. 


the  child,  spoken  of  it  as  "my  boy,"  or  "my 
son."  Id. 

4.  The  right  to  the  custody  and  service  of 
a  child,  and  tbe  obligation  to  support  and  edu- 
cate it.  are  reciprocal  rights  and  obligations, 
unless  otherwise  fixed  by  judicial  decree. 
BaiMty  T.  Bama^  (Ind.)  ^ 

Notes  and  Bbisfs. 
See  also  Guabdian  and  Wabd. 

Custody  and  support  of  children  in  case  of 
divorce.  682 

Rigbt  to  custody  of  child;  effect  of  contract 
to  rennquish.  678 

PARKS  AND  SQUARES. 

1.  A  ^eral  dedication  of  land  for  public 
squares  implies  that  they  are  to  be  enjoyed  by 
the  public  at  large,  and  they  cannot  rlgntfully 
be  appropriated  by  city  authorities  for  the  use 
of  the  city  in  the  management  and  conduct  of 
its  economic  affairs.    Church  v.  I^tland  (Or.) 

259 

2.  Building  a  city  hall  upon  a  public 
square  dedicated  for  ornamental  purposes  only, 
which  building  is  to  be  used  for  the  transaction 
,  of  city  business,  with  a  jail  in  tbe  basement,  is 
a  use  foreign  to  the  purpose  of  the  dedication; 
and  the  owners  of  a  lot  purchased  from  the 
town  proprietors  who  made  the  dedication, 
which  would  be  affected  by  such  appropria- 
tion, have  a  remedy  in  equty  to  inhibit  such 
use.  Id. 

8.  A  plat  filed  by  one  of  the  joint  occu- 
panto  of  a  tract  of  public  land,  with  reference 
to  which  lota  had  been  sold,  and  a  dedicatory 
writing  recorded  tiierewith,  dedicating  public 
squares  on  tbe  plat  for  ornamental  purposes, 
and  not  otherwise,  where  for  more  than  thirty- 
six  years  no  dissent  has  been  made  by  any  par- 
ty,— must  be  considered  as  made  with  author- 
ity, and  as  cogent  proof  of  the  conditions  upon 
which  the  squares  were  dedicated.  Id. 

Notes  and  Briefs. 

Common  right  of  residents.  281 

PARLIAMENTARY  LAW.  See  Yo- 
tebs AND  Elections,  2-4,  6-8,  Notes 
AND  BRmrs. 

PARTITION.   See  also  Dowkb,  6;  Eabe- 

ICEMTB,  8. 

A  parol  partition  may  be  made  of  lands 
owned  by  tenants  in  common,  provided  each 
party  takes  and  retains  exclusive  possession  of 
tbe  portion  allotted  to  him.  Taylor  v.  Millard 
(N.Y.)  667 
Notes  and  Bbibpb. 

By  parol;  effect.  667 

PARTNERSHIP.  See  also  Cohtbaotb.  6. 

1.  A  sale  bv  one  member  of  a  mercantile 
firm  to  the  other  in  consideration  of  bis  as- 
suming to  pay  all  tbe  partnership  debts,  when 
tbe  firm  and  both  members  are  at  tbe  time 
insolvent  or  on  the  eve  of  insolvency,  fol- 
lowed shortly  after  by  a  conveyance  of  all  the 
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assets  by  the  purchaser  to  a  trustee  for  the 
payment  of  his  individual  debts, — is  ineffec- 
tual to  convert  the  social  assets  into  iodivid 
ual  property,  and  as  to  the  equitable  rights 
of  the  firm*  creditors  such  trust  deed  is  fraud- 
ulent and  void.  Darby  v.  OUligan  (W.Va.)  740 
2.  An  asiiignment,  by  the  surviving  partners 
of  an  insolvent  Arm  which  has  beCD  dissolved 
by  the  death  of  one  of  its  members,  of  the  part- 
nership effects  for  tbe  benefit  of  the  social  cred- 
itors, 18  valid,  in  the  absence  of  any  statutory 
provision  to  Uie  contrary,  although  It  provides 
that  some  creditors  shall  be  paid  before  othrrs. 
Ptttton  T.  L^ftuiieh  (Ya.)  669 

Notes  and  Bbiefb. 

Application  of  property  to  partnership  debts. 

740 

Rights  and  liabilities  of  surviving  partner; 
appltoation  of  assets;  assignment  for  creditors. 

669 

Compensation  of  partner  for  services.  72 
PATENT  MEDICINES,  See  Recipes. 

PAYMENT.   See  also  Bonds,  4. 

1.  Payment  by  a  third  person,  accepted  by 
tbe  creditor  in  satisfaction  of  the  debt,  is  a  de- 
feose  to  a  person  sued  for  the  purchase  price  of 
articles.    Gray  v.  HeTTnan  (Wis.)  691 

2.  The  application  of  payments  should  be 
made  by  the  law  so  as  to  preserve  a  homestead 
right  of  the  debtor,  where  neither  party  has  dl- 
rect«d  the  application  of  the  payments,  and  a 
put  of  the  inaebtedneas,  which  u  an  entire  un- 
secured claim,  was  created  before  the  property 
constituting  tbe  homestead  became  exempt. 
Stuart  First  Ifai.  Bank  t.  BotUnffnoarth 
(Iowa)  63 

S.  No  part  of  a  debt  is  secured,  within  the 
meaoing  of  the  law  with  reference  to  tbe  ap- 
plication of  payments,  because  of  the  fact  that 
a  part  of  the  debt  was  created  before  the  home- 
stead of  the  debtor  became  exempt.  Id. 

Notes  and  Bbiefs. 

By  third  person;  effect  of;  bond;  indorse- 
ment upon;  effect  of.  698 
Application  of.  92 

PLEADING.   See  also  Gvidbncb,  46. 

1.  An  allegation  that  suits  were  duly  en- 
tered in  court  and  are  still  peudiDg  implies  tiiat 
the  writs  were  served  on  the  defendant, 
BitiTUjf  V.  Oiodf  Nat.  Bank  (Mass.)  879 

3.  After  a  declaration  has  been  amended, 
a  motion  to  dismiss  tbe  action  raises  no  ques- 
tion as  to  the  right  to  amend,  but  only  touching 
the  sufficiency  of  the  declaration  as  amended. 
(ySMeld*  V.  Georgia  P.  B.  Co.  (Ga.)  IfiS 

8.  No  relief  can  be  granted  under  a  bill 
based  on  fraud,  where  the  charge  of  fraud  is 
not  sustained.  Spieiv.  Chicago  diE.  I.  B.  Ga. 
(C.  C.  S.  D.  N.  T.)  566 

4.  A  bill  of  particulars  need  not  be  ordered 
in  an  action  of  tort,  where  the  case  is  stated  in 
tbe  declaration  with  sufficient  fullness  to  ap- 
prise the  defendant  of  its  character.  SiekmoTtd 
(ft  J>.  R.  Co.  V.  Papne  (Va.)  849 

5.  The  petition  in  an  action  for  injury 
6  L.  a  A. 


which  occurred  to  the  plaintiff  while  he  was  a 
passengerintbecabooee  attached  to  deftodant's 
freight  train  need  not  contain  an  allegation  that 
authority  was  given  by  the  company  to  the 
agent  in  charge  of  the  train  to  carry  passengers. 
Whitehead  v.  St.  Loui»,  I.  M.  db  S.  S  Go. 
(Mo.)  409 

6.  A  declaration  which  sets  forth  adequate- 
ly the  right  of  a  personal  representative  to  re- 
cover for  causing  tbe  death  of  a  person  is  suf- 
ficient without  ah^ng  speciScaUy  tbe  ridits 
of  the '  respective  distributees.  Howard  v. 
Delaware  d  H.  Canal  Co.  (C.  C.  D.  Vt.)  75 

7.  No  averment  of  special  ^damages  is 
necessary  in  an  action  to  recover  damages  for 
slander  consisting  of  defamatory  words  spoken 
of  plaintiff  with  reference  to  his  ofllcial  posi- 
tion as  member  of  the  State  Legislature.  63- 
lare  v.  Chilier  (Mass.)  680 

8.  An  averment  characterizing  as  fraudu- 
lent arepresentatinn  by  acodefendant  in  trespass 
that  be  WHS  to  enter  the  premises  and  obtain  a 
shovel  is  inaufflcient  to  raise  the  question  of 
fraud  therein,  without  averring  facts  necessary 
to  establish  fraud.   Bennett  v,  Melntire  (Ind.) 

788 

9.  An  averment  that  a  series  of  connected 
acts,  resulting  in  damage  and  constituting  a 
tort,  was  done  by  several  in  pursuance  of  a 
conspiracy,  docs  not  so  change  the  nature  of 
tbe  action  that  it  cannot  be  maintained  against 
one  of  the  defendants  alone,  if  it  is  shown  that 
the  acts  were  done  by  him  only.  Batton  v. 
Simmone  (Mass.)  639 

10.  An  indorsement  on  a  bond  of  the  re- 
ceipt of  a  certain  sum,  and  an  agreement  to 
refrain  from  demanding  anything  further  for 
a  limited  time,  does  not  so  change  the  orinnd 
contract  that  it  must  be  noticed  in  the  decla- 
ration in  an  action  of  debt  on  the  bond.  Carter 
V.  Nola7id  (Va.)  693 

11.  The  verified  plea  of  non  M</a«;(vm  is  un- 
affected by  other  answers  containing  admis- 
sions.   Patmer  V.  I^ior  (Ind.)  469 

13.  An  answer  which  sets  up  matter  show- 
ing that  the  court  has  no  jurisdiction,  although 
in  form  an  answer  in  amtement,  is  not  such 
within  the  rule  that  an  appeal  cannot  be  taken 
from  a  judgment  on  an  answer  or  plea  in  abate- 
ment. Altin  V.  Conneetieui  River  Lumber  Co. 
(Mass.)  416 

18.  Whetiier  an  answer  is  in  abatement 
must  depend  upon  the  substance,  and  not  the 

form,  of  it  Id. 

14.  A  general  demurrer  to  a  bill  as  forwant 
of  equity  will  be  overruled  if  there  is  any  equi- 
table ground  of  relief  stated  in  the  bill,  even  if 
there  are  any  number  of  grounds  of  special  de- 
murrer. Qato  Et  Mbdeto  Cigar  Mfg.  Co. 
(Fla.)  8SS 

Notes  aud  Bbiefb. 

Plea  of  former  adjudication;  how  made.  S09 

PLEDGE  AND  COLLATERAL  SE- 
CURITY. 

1.  A  mere  pledgee  of  claims  acquires  no 
right  to  a  share  of  them  which  baa  previously 
been  equitably  assigned.  Fairbank*  t.  Z^nr- 
gmt  (N.T.)  475 
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2.  Neither  the  pledgee  nor  the  pledgor  of  a 
claim  can  compromise  with  the  debtor  without 
the  assent  of  the  other;  at  least  where  the 
debtor  has  notice  of  the  pledge.  Id. 

POOR  AMD  POOR-LAWS. 

A  person  receiving  aid  as  a  poor  sick  per- 
son from  the  officers  of  the  poor  in  a  city  or 
county,  in  the  absence  of  representations  as  to 
his  lesponBibility  or  physical  condition,  incurs 
no  liamlity  to  repay  the  amount  expended  on 
his  or  her  behalf  by  such  city  or  county.  Al- 
bany T.  Mdfamara  (N.  Y.)  313 

Notes  akd  Bbjbfs. 

Poor;  support  of;  duty  of  relatiTes  to  repay 
money  expended  by  town.  312 

POSTOFFICE. 

1.  A  postal  card  on  which  is  written  a  de' 
mand  for  the  payment  of  a  debt,  and  a  threat 
to  sue  or  place  the  demand  in  the  hands  of  a 
lawyer  for  suit  if  the  debt  is  not  paid,  ia  not 
mailable  matter.  Persons  sending  such  postal 
cards  are  liable  to  indictment  under  the  Act  of 
Congress  of  Sept.  26,  1888.  United  States  v. 
BayU  (D.  C.  E.  D.  Mo.)  742 

2.  A  postal  card  saying,  "Please  call  and 
settle  account,  which  is  long  paat  due  and  for 
which  our  collector  has  called  several  times, 
and  oblige," — la  not  of  a  threatening  character, 
or  intended  to  reflect  inlurioudy  upon  the  per- 
son addressed,  within  tne  meaning  of  the  Act 
of  Congress  as  to  unmailable  matter.  Id. 

PRESUKPTIOVS.   See  Etidbnob,  II. 

PBXNOIPAZ.  AND  AGENT. 

1.  Showing  land  to  a  prospective  pur- 
chaser is  a  mere  executive  or  ministerial  act 
which  an  agent  for  the  sale  thereof  may  em- 
ploy another  to  perform.  Jfeftnnon  v.  yoll- 
inar(Wi9.)  131 

3.  A  conductor  who  has  procured  or  con- 
sented to  the  attendance  of  a  competent  sur- 
geon upon  an  injured  brakeman  cannot  bind 
the  company  by  engaging  additional  surgeons. 
/MtiwiUe,  N.  A.  £  C.  S.  Go.  v.  Smith  (Ind.) 

830 

8.  A  promissory  note  saying.  "  We  prom- 
ise to  pay,"  but  naming  no  maker  in  the  body 
of  it,  and  having  for  signature  the  written 
words  "John  Roach,  Treasurer,"  over  which 
is  stamped  into  the  paper  a  large  round  seal 
bearing  the  nameof  a  corporation, — la  the  note 
of  the  corporation,  and  not  ibe  individual  ob- 
limtion  of  the  treanuer.  Miller  v.  Boaeh 
(HasB.)  .  71 

Notes  AiTD  Bbibfb. 

Principal's  liability  for  act  of  agent;  power 
of  agent  to  appoint  subagent.  138 


PRINCIPAL  AND  SURETT. 

Notes  and  Bbibfs. 
Mortgage  by  wife  for  husband's  debt. 


884 


PRIVILEGED  COHHUNICATIONS. 

See  EvTDBNCB,    Notks  abd  Briefs; 
Libel  abd  Bubdsr,  2,  8. 
6L.R.  A. 


PROPERTY.    Bee  Maxihb,  Notes  abd 

Brfefb. 

PROTECTIVE  ASSOCIATION.  See 

NegligAnce,  1. 

PROXIMATE  CAUSE.   See  Dahaoes; 
NBdLisBNCB,  Notes  abd  BBrars. 

PUBLIC  IMPROVEKENT8.    See  also 

HlGBWATB,  6. 

1.  The  exemption  from  taxation  of  prop- 
erty of  a  kind  used  solely  for  public  purposes 
does  not  extend  to  a  special  tax  for  public  im- 
provements.— such  as  the  paving  of  a  street  on 
which  the  premises  front.  Adam*  County  v. 
Quiney  (IIL)  165 

3.  The  levy  of  a  local  assessment  or  special 
tax  for  public  improvements  is  not  a  taking  of 
private  property  for  public  use  under  the  r^ht 
of  eminent  domain,  but  is  an  exercise  of  the 
taring  power.  Id. 

3.  Where  local  improvements  to  pay  for 
which  the  Legislature  bad  power  to  authorize 
an  assessment  upen  adjoining  properW-owners 
are  made  by  a  aty  under  authority  oi  an  Act 
which  is  subsequently  declared  unconstitution- 
al, it  is  competent  for  the  Legislature  to  pass 
an  Act  authorizing  a  reassessment  to  meet  the 
cost  of  such  improvements.  CSefter  t.  Blaot 
(Pa.)  803 
Notes  abd  Bribps, 

See  also  Abbbsshbkts. 

Assessments  fbr.  803 

PUBLIC  LANDS.    See  Boubdabibb.  1. 
Notes  and  Bbibfs. 
Surveys,  meander  Lines.  887 

QUORUM. 

Notes  abd  Briefs. 
What  constitutes.  808 

QUO  WARRANTO.   See  also  Ettdbbcb, 
17. 

1.  Statutory  proceedings  for  election  con- 
tests are  not  exclusive  oi  mto  warranto  pro- 
ceeding, unless  the  legislative  intent  to  that 
eifect  is  clearly  expressed.  Pboj^,  Barton,  t. 
Londoner  (Colo.)  444 

2.  Inquiry  by  quo  warranto  into  usurpa- 
tions of  office  is  not  abolished  by  Colo.  Const, 
art.  7,  §  13,  directing  specific  legislation  for 
the  trial  of  election  contests;  but  such  proceed- 
ings cannot  be  made  a  remedy  for  a  contestant, 
and  his  claim  to  the  office  adjudicated  ttierein. 
As  to  election  contests  purely,  the  statutory 
remedy  directed  bytiie  Consntution  is  exclu- 
sive. Id. 

8.  An  opposing  candidate  may  be  the  re- 
lator in  quo  warranto  proceedings,  under  Colo. 
Code  Civ.  Proc.  chap.  38,  if  he  is  otherwise 
qualified,  on  the  district  attorney's  refusal  to 
act,  hut  his  own  claim  to  the  office  cannot  be 
adjudicated  in  that  proceeding.  Id. 

Notes  and  Bbibfs. 

Use  of,  in  detOTmining  election  contests.  444 
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RAIUtOADS.  See  also  Contbactb,  16; 
EmtmiiT  Domain,  1;  Masthbahd  Sbk- 
TAHT:  Nbolioencu,  11,  18.  18;  Princi- 

FAIi  AND  AOSMT,  3. 

1.  A  city  nrdiiiance  limitiiig  the  speed  of 
trains  in  ooly  one  part  of  a  city  where  a  rail- 
road niQB  Is  unreasonable  and  void,  where 
there  is  no  material  difference  between  the 
character  of  such  part  and  of  another  part  of 
tbe  city  throng  which  a  competing  line  ruaa. 
Lake  View  v.  TaU  (III)  268 

2.  One  who  might  have  seen  the  danger  of 
a  reckless  attempt  oy  the  driver  of  a  Tehide  in 
which  be  was  riding,  to  cross  railroad  tracks, 
and  who  knew  that  a  train  was  due  about  that 
dme,  but  did  not  himself  look  or  listen ,  or  warn 
tiie  driver,  or  ask  to  get  out,  is  as  guilty  of  neg- 
ligence as  the  driver  is,  and  cannot  recover  for 
injuries  received  in  a  collision  with  tbe  engine 
at  the  railroad  crossing,  Btan  v.  Ann^yAuinia 
R.  Co.  (Pa.)  148 

Nona  AVD  Bbibfs. 

Orant  of  exdnslTe  right  t«;  validityi  cove- 
nant as  to  use  of  land;  who  may  enforce.  IIS 

Dn^  to  person  exposed  to  danger  m  track; 
recUeBSoess.  241 

REAL  PBOPERT7.   Bee  Eabuikntb. 

8;  latbba.l  suppobt. 

Notes  ahd  Bbievs. 
See  also  EitBLBJcenTa. 
Right  to  use;  damnum  abique  tnjwna,  678 

RECEIVERS. 

The  possession  of  a  receiver  appointed  in 
one  Jurisdiction,  of  the  personal  'property  of 
a  debtor  taken  by  him  under  order  at  court, 
does  not  exempt  it,  when  taken  Into  another 
jurisdiction,  from  attachment  by  creditors 
therein,  at  give  the  receiver  any  right  to  bold 
it  against  ttie  claims  of  such  attaching  cred- 
itors.  Hum^Tejfi  v.  Hopkins  (Cal.)  793 

Notes  asd  BBiEFe. 

Appointment  of;  as  officers  of  court;  eztra- 
termorial  authority;  comity.  792 

RECIPES. 

1.  A  person  has  no  right  to  tbe  exclusive 
use  of  recipes  made  bv  himself  for  the  juepara- 
tion  d  medicines,  tortber  than  to  prevent 
another  from  obtaining  or  using  them  through 
breach  of  trust  orof  contract.  He  cannot  pre- 
vent their  use  by  one  who  comes  booestly  to  a 
knowledge  of  them,  and  tbe  latter  may  signify 
to  the  public  that  tbe  medicines  which  he  makes 
are  made  accoiding  to  such  recipes,  (^adwiek 
V.  GowU  (Mass.)  889 

3.  One  who  obtains  a  conveyance  by  deed 
of  the  recipes  for  medicines  from  the  adminis- 
trator of  tneir  deceased  maker  has  a  right  to 
use  them,  notwltbstanding  they  bad  been  pre- 
viously coDv^ed  to  a  third  person;  and  his  deed 
excepts  tnm  its  operation  rights  previously 
granted.  Id. 

3.  The  grant  of  the  trade-name  and  trade- 
marks pertaining  to  medicines  made  according 
to  correct  secret  recipes,  to  one  whose  right  to 

8L.R.  A. 


use  the  recipes  Is  not  ezclurive,  and  who  is 
ndtber  successor  to  the  business  of  the  maker 
of  such  recipes  nor  owner  of  his  manufactory 
or  plant,  will  confer  no  right  upon  the  grantee 
to  enjoin  the  use  of  such  name  and  marks  by 
other  persons  having  a  right  to  use  the  recipes. 

RECORD. 

The  records  of  the  courts  are  notice  to  every- 
one, and  all  persons  are  bound  to  know  the 
facta  disclosed.    Van  Bibber  v.  £MM(Md.)  838 

REFORMATION  OF  INSTRU- 
MENTS,  See  INSQ  RANCB,  16, 30,  Noros 

AND  BRIKFB. 

REFERENCE. 

1.  A  reference  to  an  auditor,  In  a  writ  of 
entry,  "toexaminethe  claims  and  vouchers  and 
bear  the  parties  thereon,"  Includes  all  claims 
made  by  the  parties,  and  therefore  embraces  a 
disputed  question  as  to  division  lines.  Mrlma 
V.  TumertFalli  Lumber  Co.  (Mass.)  283 

3.  Power  to  refer  a  cause  at  issue,  under 
Mass.  Pub.  Stat.  chap.  150,  g  51,  "wheiherthe 
form  of  the  action  is  contract,  tort,  or  re- 
plevin," is  not  restricted  to  actions  of  the  forms 
specified,  but  extends  to  all  civil  prooeedlnga 
at  law,  including  a  writ  of  entry.  &. 

RELEASE.   Bee  also  Cohtraotb,  4. 

A  releaae  of  tbe  grantee  by  tbe  grantor, 
from  a  covenant  in  the  deed  assbming  an  out- 
standing mortgage  on  tiie  premises,  cannot 
prejudice  the  mortgagee's  r^t  to  hold  the 
grantee  as  his  debtor;  at  least  where  tbe  cred- 
itor has  already  learned  of  the  grantee's  prom- 
ise and  has  assented  to  and  adopted  !t.  Qif- 
ford  V.  Corrigan  (N.  Y.)  610 

NOTBfl  ABD  BBIBFB. 

Parol  promise  for;  validity.  668 

RELIGIOUS  SOCIETIES. 

The  incorporation  of  church  asencies — 
such  as  a  missionary  society— la  not  within  the 
prohibition  of  the  Virginia  Constitution  against 
incorporation  of  a  cbnrch  or  religious  denom- 
ination. Oenerat  Aatembly  PreAj/.  Church  v. 
OMthrie  (Va.)  831 
Notes  ahd  Bbibfs. 

Validity  of.  821 

RENT.  See  Wills,  4. 

RENT  CHARGE.  See  AxmnTiBS,  S. 

REPLEVIN. 

1.  Replevin  may  be  maintained  by  one  co- 
tenant  in  common  in  his  own  name,  wiUiout 
joining  bis  co-tenants,  to  recover  possession  of 
all  the  logs  cut  upon  lands  hehl  in  common, 
under  a  contract  made  by  him  alone  with  the 
consent  of  the  life  tenant  and  the  passive  ac- 
quiescence of  bis  co-teoants,  for  the  sale  of 
such  logs,  by  which  he  reserved  a  lien  thereon 
for  security  of  the  purchase  money,  against 
either  the  purchaser  or  his  assignee  with  notice; 
at  least  where  the  other  co-tenants  never  inter- 
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f ered  witb  the  ponwwgton  taken  under  tbe  con- 
tract.  JTm^tuwh  t.  Bafferty  (Pa.)  88 

8.  The  title  to  land  cannot  be  queatloned 
collaterallT  in  a  poaonal  action  to  ncover 
crope.    GtHUU  t.  KilUbnu  (Ala.)  617 

RESUME  OF  DECHIORS. 

Subjects  discussed  and  poiDts  decided.  866 

SALE.   See  also  Baiucknt;  Cobforations, 
10, 15. 

1.  Where  the  article  is  uniform  in  bulk, 
and  the  act  of  soMration  throws  no  additional 
burden  on  the  buyer,  a  tender  of  too  much, 
from  which  the  buyer  Is  to  take  Uie  proper 
quantity,  is  a  good  delivery.  Brotot^fiM  t. 
Jehnmm  (Pa.)  48 

3.  A  tender  of  400  hectolitres  of  uuts  to  a 
purchaser,  to  be  taken  from  a  ship's  hold  con- 
taining 582  hectolitres  of  uniform  quality, 
where  the  nuts  are  shipped  as  ordered  except 
as  to  additional  quantity,  which  is  consigned  to 
lJa»  seller,  and  uke  pun^baara  was  to  furnish 
bags,— is  a  good  ddlvory;  eapedidly  where  it 
was  common  to  ship  snudl  orden  of  nuts  in 
common  bulk  in  this  manner.  2d. 

8.  Delivery  of  personal  property.  In  order  to 
pass  title,  requires  acceptance,  and  an  actual, 
notorious,  and  unequivocal  change  of  posses 
Bion.   Effrr  v.  Denver  MiU.  A  M.  Co.  (Cofo. )  641 

4.  If  an  order  be  given  to  a  manufacturer 
or  dealer  for  a  specific  article  of  a  known  and 
recognized  kind  and  description,  and  if  tbe  de- 
fined and  described  thing  be  actually  supplied, 
there  la  no  implied  warranty  that  it  wiU  answer 
the  purpose  for  which  It  is  intended  to  be  used; 
the  only  implied  warranty  or  condition  is  that 
it  will  conform  to  tbe  description  and  be  of  good 
workmanship  and  materials.  Oovlda  v.  Brophy 
(Minn.)  8^ 

5.  In  tbe  sale  of  goods  by  words  of  descrip- 
tion which  comprehend  quality  as  well  as  vari- 
ety, tbe  descriptive  words  m^  be  trusted  by 
the  purchaser  as  a  warranty  of  both,  and  tturagn 
insj^tion  1^  him  before  acceptance  will  ex- 
clude from  the  warranty  all  patent  defects,  it 
will  have  no  influence  on  those  which  are  la- 
tent.  MUler  V.  Moore  (Ga.)  871 

6.  Defects  not  discovered  by  the  inspection 
actually  made,  and  not  discoverable  by  such  as 
ought  io  have  been  made,  are  properly  classed 
as  mtent.  Hence  corn,  musty  and  ' '  blue-eyed," 
packed  in  bulk  beneath  sound  com,  is  a  latent 
defect  io  the  whole  lot  as  a  carload,  delivery 
and  acceptance  bdng  made  vrithout  breaking 
bulk  or  unloading  tbe  car.  Jo. 

7.  A  contract  of  sale  embracing  tbir^  car- 
loads of  corn  in  bulk,  to  be  delivered  on  board 
by  the  carload  at  the  point  of  destination,  a 
defect  of  quality  in  some  of  the  com  accepted 
and  paid  lor  will  not  justify  the  buyer  In  re- 
jecting ten  other  carloads  subsequently  ten- 
oenA  according  to  the  contract,  neither  of  the 
parties  electing  or  intending  to  rescind  or  aban- 
don tiie  contract  In  whole  or  in  part  Id. 

NoTUB  ahd  Bbirfb. 

Distinguished  from  contracts  to  manufac- 
ture. 788 

Caveat  emptor.  78 
6  L.  R.  A. 


What  omstitntee  a  delivery.  48 
Warrant;     description;  waiver  by  accept- 
ance. ff76 
Of  goods;  express  warranty;  implied  war- 
ranty; caveat  emptor;  terms  of  contract,  pay- 


ment, and  delivery. 
By  manufacturer;  implied  warran^. 
Warranty;  representations  as. 


874 


412 


SCHOOLS.  See  also  LiHiTATK»r  of  Ao- 

TKHTB,  8. 

A  child  cannot  be  suspended  from  a  common 
BchotA  under  a  rule  of  tbe  school  board,  for 
failure  to  replace  or  pay  for  property  destroyed 
or  damaged  by  mere  carelessness.  Such  care- 
lessness does  not  constitute  "  gross  misde- 
meanor" authorizing  suspension,  within  tbe 
meaning  of  How.  (Mich.)  Stat,  g  Soi- 
man  v.  Avon  Sehooi  Tnuteea  (Mich.)  584 

Notes  and  Bbiefs. 

Roles  and  rcsnlations;  enforcement  of  dis- 
cipline; chastisuw  puidl;  misconduct  out  of 
school;  suspension  and  dismlsaal  of  pupil.  684 

School  waixants;  Isauanoe  of,  In  dui^cate; 
effect.  610 

SEAL.   See  Bokim,  1. 

SELF  DEFENSE. 


Notes  Ain>  Briefs. 
Bl^t  of;  force  neceasaiy  to  be  used. 


424 


SET-OFF  AHD  COUNTERCLAIM. 

A  recoupment  may  be  made,  in  a  suit  for 
the  price  of  a  water  supply  under  a  con- 
tract, of  the  damages  austainea  frompbdntlfl's 
failure  to  comply  with  the  terms  of  tbe  oon- 
t^    Wiley  V.  Athol  (Mass.)  842 

SHEBIFF.  See  Codxts,  6. 

SHIPPING.  See  Cabbibbb,  11,  18. 
Notes  asd  Briefs. 
Unlading  cargo.  179 

SPECIFIC  PBRFOBKANCB. 

1.  The  equitable  considerations  wiilch  will 
ju^fy  a  court  in  refuidng  to  compel  speolflc 
performance  of  a  valid  contract  to  convey  real 
estate  must  have  some  reference  to,  or  some 
connection  witb,  tbe  contract  itself  or  the  du- 
ties of  the  parties  in  relation  to  11  Thompson 
V.  Winter  (Mina)  286 

2.  That  the  vendor  has  an  independent 
claim  against  the  vendee,  which,  by  reason  of 
the  letter's  InaoIvoiCT,  he  may  be  unable  to 
enforce,  is  no  reason  for  refnsnig  specific  per- 
formance on  the  application  of  the  vendee. 

Id. 

Notes  asd  Bbibpo. 
Of  contract  for  service.  68S 

When  enforced.  287 

STATE. 

After  the  auditor  of  state  has  ai^wared 
and  been  made  a  par^  to  a  suit  and  pleaded  to 
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the  complaint,  tae  cannot  avoid  the  judgment 
on  the  ground  that  he  repreaenta  the  B 


that  the  State  cannot  be  sued. 

(Ind.) 


tate,  and 
Stoner  t.  Biee 
887 


STATUTE  OP  FRAUDS.  See  CoM- 
TRACT8,  Notes  akd  Bbibps;  Fbaud  and 
FBAm>ui.BNT  ComrsTAHCEa,  4. 


STATUTE  OF  LIMITATIONS. 

LmiTATios  OF  Actions. 


See 


STATUTES.   See  also  HiaHWATS.  16. 

1.  The  title  of  an  Act  which  is  "  An  Act 
in  Relatton  to  the  Lighting  of  Cities  and  Towns, 
and  fHirnishing  the  Inhabitants  Thereof  with 
Electric  L^ht,"  etc.,— is  sufilcient  to  cover  a 
prDviaion  ^Ving  a  city  council  power  to  make 
contracts  Tor  lighting  the  streeta.  RuahviUe 
OoM  Co.  T.  JSuAviOe  (Ind.)  816 

2.  The  amendment  of  an  Act  entitled  "An 
Act  for  the  Incorporation  of  Manufacturing 
Companies,"  which  makes  it  include  mercan- 
tile companies,  is  in  violation  of  tbe  constitu- 
tional provision  that  the  object  of  an  Act  sball 
be  expressed  in  ita  title.  Eaton  v.  Walker 
(Mich.)  108 

8.  The  word  "may"  will  be  construed  to 
mean  "shall"  whenever  tbe  rights  of  the  public 
or  third  persona  depend  upon  the  exercise  of  tbe 
power  of  performance  of  the  duty  to  which  it  re- 
fers; and  auch  is  ita  meaning  In  all  caaea  where 
tbe  public  interests  or  riffhts  are  concerned,  or 
a  public  duty  is  imposed  upon  public  officers, 
and  tbe  public  or  third  persons  ttave  a  claim  de 
jure  that  the  power  shall  be  exercised.  People, 
Srokaw,  V.  Highway  Comrt.  (111.)  161 

4.  A  statute  providing  for  tbe  allowance  of 
an  attorneys'  fee  as  part  of  the  costs  in  a  certain 
class  of  actions  appfiea  to  actions  of  that  claas 
pending  at  the  time  of  its  passage,  and  the  re- 
fusal to  allow  Buch  fee  therein  is  error.  Farley 
r.  GeUeeker  (Iowa)  688 

5.  A  statute  changing  the  policy  of  the 
State  by  transferring  the  burden  of  repairing 
turnpikes  acquired  by  a  county,  from  the  board 
of  chosen  freeholders  of  the  county  to  the  sep- 
arate town^ips,  but  excepting  therefrom  any 
county  having  a  coanty  pubfic-road  board,  is 
in  violation  of  N.  J.  Const  art.  4,  §  7,  1 11, 
prohibiting  private,  local,  or  special  laws  reg- 
ulating the  interDal  affairs  of  towns  or  coun- 
ties.  LotU  Twp.  V.  State  {N.  J.)  66 

0.  The  rlgbt  to  make  amendments  to  ex- 
isting special  charters  of  municipal  corpora- 
tions, even  though  local  legislation,  Is  reserved 
by  Colo.  Const,  art.  14,  g  14.  Peopie,  Barton, 
v.  LoTvioner  (.Co\o.)  444 

7.  An  Act  creating  a  board  of  drainage 
commissionere  with  certain  corporate  powers, 
for  the  purpose  of  promoting  the  public  health 
and  welfare,  in  the  drainage  and  reclamation 
of  a  certain  district,  although  a  special  Act,  is 
not  within  the  tDhibition  of  Wis.  Const, 
art  4,  §  81,  subd.  7,  against  special  or  private 
laws  giving  corporate  powers  or  franchwes  ex- 
cept to  cities,  as  it  falls  within  the  police  power. 
State,  BalUdt,  v.  Stewart  (Wis.)  8M 

8.  A  statute  providing  for  the  incorpora- 
tion of  the  inhabltantB  of  any  township  which 
is  a  seaside  resort  for  summer  visitors,  having 
«I.^R.A. 


a  certain  area  and  a  certain  amount  of  taxaUe 
property,  is  unconstltntlonal  as  a  special  or  lo- 
cal law.  iSfofa,  atoc/ctoR,  V.  atmtn  Point  (N. 
J.)  57 

NOTBB  AND  BbIEFB. 

Retroactive:  to  pro  wde  remedy  for  equitable 
claim.  666 
Special  and  local. 

The  word  "may"  fionatrued.  181 
STOCK. 

KOTBB  AND  BbIBFB. 

Sale  of;  right  to  dividends.  4SA 

STOCKYARDS. 

1.  The  business  of  a  stockyard  corporation, 
except  in  tbe  character  of  the  property  which 
is  the  subject  of  bailment,  corresponds  in  many 
respects  with  tbe  busineaaof  warehousemen. 
Delaware,  L.  dk  W.  R.  Oo.  'V.OentnU  Stockyard 
dt  Transit  Go.  (N.  J.)  855 

2.  The  presence  in  tbe  charter  of  a  atock- 
yard  company  of  a  provision  authorizing  them 
to  make  contracts  with  the  several  railroad 
companies  having  a  tOToinna  in  Hudson 
County,  for  the  transportation  and  delivery  of 
livestock  at  their  yards,  shows  clearly  that  the 
Legislature  did  not  Intend  that  the  defendants 
should  be  subject  to  any  duty  to  railroad  com- 
panies, in  that  respect,  except  such  as  they 
should  voluntarily  take  upon  themselves  by 
contract  2d. 

STBEET  RAILWAYS. 

1.  A  passenger  on  a  street  car  need  not 
tender  the  exact  fare,  but  must  tender  a  nasmi- 
able  sum,  and  the  carrier  must  fumfah  change 
to  a  reasonable  amount.  Barreit  v.  Jfar&t 
Street  Cable  B.  Co.  (CaL)  886 

3.  Five  dollars  la  not  an  unreasonable 
amount  for  a  passenger  on  a  street  car  to  tender 
in  payment  of  bis  fare.  Id. 

8.  It  is  the  duty  of  those  in  charge  of  a 
grip  cable  car  niDning  on  the  streets  of  a  popu- 
lous city  to  be  on  the  lookout,  and  to  take  all 
reaaona[ble  measures  to  avoid  Injuries  to  penma 
who  may  be  on  tbe  streets;  and  this  duly  la  not 
discharged  as  a  matter  of  law  by  ringing  tbe 
bell  and  seeing  that  the  track  before  tbe  car 
is  clear,  without  looking  to  the  right  or  tbe  left 
Winter  v.  Kataeu  Ottjf  CaUe  B.  Ob.  (Mo.)  68tt 

STREETS.  See  Hiohwats. 

SUBROGATION.  SeealsoMoBTOAOK.  18. 

1.  A  junior  mortgagee  who  has  purchased 
the  property  on  foreclosure  of  his  mortgage  is 
not,  on  a  subsequent  sale  under  tbe  senior  mort- 
gage, entitled  to  be  subrogated  to  the  right  of 
holders  of  liens  superior  to  both  mortgages, 
which  have  been  satisfied  from  tbe  proceeds  of 
tbe  drst  sale  under  the  junior  morlicaKe.  In 
purchasing  be  is  subject  to  tbe  maxim  eaveai 
emptor.    Lowe  v.  Bawliru  (Qa.)  78 

2.  A  person  who  loans  money  to  pay  a 
mortgage,  under  agreement  for  a  new  mortgage 
to  himself,  may  be  subrogated  to  the  rights  of 
the  former  mortgage^  whete  the  mortgagor. 
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iostead  of  ezecatiog  the  mortgage,  with  intent 
to  defraud  tbe  lender,  conveys  tne  property  to 
a  tjilrd  person  who  has  full  knowledge  of  the 
loan  and  agreement  Wilton  v.  MdgbaryiWi^ 

NOTKS  AND  BbIBFS. 

Mortgagee  paying  statutory  Hens;  right  to. 

74 


To  rights  of  mortgagee. 


01 


SUBSCRZPTIOX.  See  CoNraACTS,  81. 

NOTBS  AND  BRIXFB. 

Not  enforceable.  807 

SUICIDE. 

Suicide  is  not  a  crime,  under  N.  Y.  Pen. 
Code,  ^§  2, 178,  which  make  it  a  crime  to  at- 
tempt to  commit  suicide.  Darrov)  t.  Family 
Fund  Soe.  (N.  Y.)  495 

SUMMARY  PBOOEEDIirOS. 

Where  a  statute  ■  authorizes  a  special 
remedy  against  parties  to  a  bond  or  other  par- 
ticular iostrument,  an  Instrument  of  the  char- 
acter specided  is  neceasfoy  to  such  remedy. 
Williams  v.  State  (Fla.)  831 

TAXES.   See  also  Certiorabi,  1;  High- 
ways, 6;  Limitation  of  Actiohb,  5. 

].  In  N.  Y.  Laws  1880,  §  8,  as  amend- 
ed by  N.  Y.  Laws  1881,  chap.  861,  providing 
that  ever^  corporation,  Joint-stock  company, 
or  association  now  and  hereafter  incorpo- 
rated or  organized  under  any  law  of  the  State 
shall  be  subject  to  and  pay  a  state  tax  upon 
its  corporate  franchise  or  ousioess,  the  word 
"incorporated"  is  not  to  be  confined  to  an  as- 
sociation brought  into  being  according  to  the 
formality  of  a  statute,  but  as  including  any 
combination  of  individuals  upon  terms  which 
embody  or  adopt  as  rules  or  regulations  the 
enabling  provisions  of  the  statute.  People, 
Piatt,  T.  WmapU  (N.  Y.)  808 

3.  Tbe  United  Stales  Express  (Company, 
composed  of  Individuals  who  dgned  an  agree- 
ment that  tbe  organization  should  continue  a 
stated  period,  the  articles  descrltdngthe  associa- 
tion as  a  "joint-stock  company,'"  its  capital 
being  divided  into  shares  represented  by  certifi- 
cates or  scrip  made  assignable,  managed  by  a 
board  of  directors  andomcers,  and  having  the 
inddents  of  corporations  in  general,— la  not  a 
mere  private  partnership,  but  has  the  charac- 
teristics of  a  corporation,  and  is  taxable  by  the 
State,  under  the  New  York  Laws  of  1880  for 
raising  taxes  for  the  use  of  the  State  upon  cer- 
tain corporations,  joint-stock  companies,  and 
associations.  Id. 

3.  The  tax  authorized  by  N.Y.  Laws  1880, 
§8,  as  amended  by  N.  Y.  liaws  1881,  chap. 
861,  providing  that  every  corporation,  joint- 
stock  company,  or  association  organized  under 
any  law  of  the  State  shall  be  taxable  upon  its 
corporate  franchise  or  business  within  the  State, 
is  not  obnoxious  to  the  provision  of  the  Fed- 
eral Constitution  a^inst  state  interference 
with  commerce,  foreign  or  domestic,  as  it  is 
confined  to  capital  employed  in  the  State  by 
an  entity  existing  under  its  laws;  and  the  man- 
6L.K.A. 


ner  in  which  its  value  shall  be  assessed  and 
tbe  rate  of  taxation  are  matters  of  legislative 
discretion.  Id. 

4.  Tbe  St.  Paul  Onion  Depot  Company  is 
not  liable  to  pay,  as  taxes,  a  percentage  on  its 
receipts  or  gross  earnings.  Payment  of  a  per- 
centage on  their  gross  earoings  by  tbe  railway 
companies  which  own  all  thestock  and  use  the 
terminal  facilities  of  the  depot  company  con- 
stitutes payment  of  taxes  on  tul  tbe  propoty  of 
the  latter.  State  v.  ^  Paid  Union  Depot  Co. 
(Minn.)  284 

5.  The  consolidation  of  the  lights,  privi- 
leges, franchises,  and  purposes  of  two  or  more 
railroad  companies  into  one,  where  there  is  no 
provision  of  the  statute  or  Constitution  to  the 
contrary,  leaves  the  portions  of  the  road  thus 
formed  subject  to  tbe  same  rules  of  taxation 
that  existed  before  the  consolidation.  State, 
Wine,  V.  Keokuk  AW.  R.Co.  (Mo.)  383 

6.  The  prohibition  of  tbe  Missouri  Consti- 
tution against  exempting  property  from  taxa- 
tion applies  to  a  corporatum  consolidated  under 
the  Missouri  Act  of  March  3,  1869,  which  pro- 
vides in  such  cases  for  calling  in  the  stock  of 
the  former  companies  and  exchanging  for  it 
"stock  in  the  new  company,"  and  declares  that 
it  shall  be  subject  to  tbe  same  duties  and  obli- 
gations, and  entitled  to  the  same  franchises  and 
privileges,  as  if  the  consolidation  bad  not  taken 
place.  Such  a  corporation  is  anew  one  formed, 
under  that  Act,  from  others  which  were  there- 
by dissolved,  and  therefore  it  Is  not  entitled  to 
a  continuance  of  an  exemption  from  taxation 
of  the  property  of  onex>f  tbe  former  companies. 

Id. 

7.  The  property  of  a  corporation  actually 
used  by  it  id  its  sole  business  of  maintaining  a 
inary  of  learning,  with  the  usual  studies 

{>ursued  in  sudi  institutions,  for  which  tuition 
9  charged,  and  which  Is  owned  by  stockhold- 
ers, is  a  "scientiflc  institution,"^  within  the 
meaning  of  Mich.  Act  1885,  p.  176,  g  8,  subd.  S. 
exemptingfrom  taxation  propertyof  "library, 
benevolent,  charitable,  and  sdentiflc  institu- 
tions." Detroit  Borne  <fc  Day  School  v.  Detroit 
(Mich.)  97 

8.  No  appealliesfromtbeactionof  theboard 
of  equalization  of  taxes  where  it  is  not  provided 
for  by  statute.  Tomlineon  v.  Boa/rd  of  Equali- 
zation (Tenn.)  307 

0.  "The  right  to  summon  before  tbem 
witnesses,"  given  to  the  board  of  equalization 
by  the  Tennessee  Assessment  Act  of  March  25, 
1887,  §  43,  does  not  give  to  a  complaining  tax- 
payer any  right  to  introduce  evidence,  or  make 
It  the  duty  of  the  board  to  summon  witnesses 
of  their  own  selection,  unless  it  deems  that  jus- 
tice demands  evidence  from  witnesses.  Id. 

10.  A  suit  cannot  be  maintained  for  tbe  col- 
lection of  taxes  in  the  absence  of  legislative 
authority,  especially  where  an  express  provi- 
sion ts  made  authorizing|  suit  against  certain 
corporations,  among  which  tbe  defendant  is 
not  included.  LomsviUe  Water  Go.  v.  Oom. 
(Ky.)  60 

11.  A  redemption  from  a  tax  sale  is  effected 
when  a  party  entitled  to  redemption  applies 
to  the  proper  oflBcer  and  asks  for  tbe  proper 
amount  to  redeem,  and,  upon  information, 
pays  it  and  takes  his  certificate,  althou^  by 
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mistake  of  the  official  the  amount  yaid  is  too 
small.  Hintrager  v.  Mdhony  (Iowa)  50 
tS.  A  valid  redemptioD  from  a  tax  sale  will 
Dot  be  affected  by  a  mere  notice  by  the  official 
to  the  redemptioDer  Uiat  there  was  a  mistake 
in  the  amoant  paid,  aod  liry  bis  neglect  to  pay 
the  balance  on  request.  Id. 

Notes  and  Briefs. 
See  also  Absbssmbntb. 

Od  coueolidated  corporalion,  222 

On  franchise  or  business  of  corporation.  808 

Exemption  fnnn;  local  assessments.  581 

Exemption  of  school  property.  97 
Donbto  tazati<Hi;  wbat  consltoites;  validU^ 

Duration  of  lien;  defense  of  Statute  of  Limi- 
tation; ladies.  198 
Beassessment  802 

Suits  to  collect.  69 
Bedemption.  60 

TELBGRAPH  OOMPANIIiS.   See  also 

TlBES. 

1.  Faflure  to  disclose  the  relationship  of 

the  parties  to  a  telegraph  company  when 
sending  a  message  stating  that  a  person  named 
is  dying,  and  sayiDg,  "Come  quick."  will  not 
prevent  a  recovery  of  damages  for  suffering  on 
account  of  tbe  inability  of  the  receiver  to  be 
with  a  dying  brother  because  of  delay  in  deliver- 
ing the  message.  We»tem  U.  Teleg.  Co.  v. 
Adams  (Tex.)  844 

3.  Tbe  question  as  to  who  may  maintain  a 
suit  for  damages  for  delay  in  delivering  a  tele- 

?;ram  does  not  depend  upon  the  paymentof  the 
ee,  or  upon  the  question  whether  the  sender 
bad  been  previously  constituted  an  affeot  for 
that  purpose  by  the  party  to  wbom  the  despatch 
is  sent,  but  upon  the  question.  Who  was  in  fact 
to  be  served,  and  who  is  damaged?  Id. 

8.  Ignorance  of  the  relations  that  may  exist 
between  tbe  sender  and  receiver  of  a  message 
will  not  excuse  a  telegraph  company  for  us 
neglect,  if  tbe  sender  intended  to  serve  the 
receiver  and  he  accepted  the  act.  Id. 

4.  A  prompt  delivery  is  of  tbe  essence  of  a 
contract  to  transmit  a  telegram,  and  a  failure 
in  that  respect  is  sucb  a  breach  as  will  au- 
thorize the  recovery  back  of  tbe  consideration 
paid.  Id. 

Notes  usd  Bbiefs. 

Uaintenance  of  poles  and  wires;  nuisance. 

466 

TELEPHONE  COMPAHIES.  See 

TENDER  AND  PAYMENT  INTO 
COURT.  See  also  Saxje.  1.  3;  Stbebt 
Railwats,  1,  3. 

The  obligor  upon  bonds,  reserving  tbe 
Tight  of  redemption  after  a  certain  time,  may, 
upon  electing  to  redeem,  demand,  as  a  condi- 
tion of  payment,  the  surrender  of  all  coupons 
in  the  possession  of  tbe  holder  of  the  bonds, 
including  those  past  due  and  detached,  as  well 
as  of  the  bonds  themselTSS;  and  a  tender  of  the 
6L.R  A. 


amount  due  on  sucb  bonds  and  coupons,  with 
the  demand  for  tbeir  surrender,  will  be  suffi- 
cient to  stop  the  running  of  hiterest,  although 
it  is  not  accepted  because  of  an  unwillingness 
to  surrender  coupons  past  due.  SaU^  T.  Bu- 
chanan Couniy  (N.  Y.)  563 

Notes  and  Bbiefs. 


Tender  of  deed  1^  vaidor. 


001 


TIME. 

1.  Fnu!ti<»is  of  a  day  will  not  be  recog- 
nized to  defeat  the  manifest  intention  of  the 
parties.    Pearce  t.  Denver  (Cola)  641 

3.  A  "week  of  time,"  within  the  meaninj; 
of  tiie  statute  prescribing  that  a  week  shall  be 
appointed  within  which  a  condemned  person 
shall  be  executed,  means  a  period  beginninc 
and  ending  Saturday  ni^t  at  midnight.  & 
Tyson  (Colo.)  473 

8.  Fixing  a  week  of  time,  not  less  than 
two  weeks  from  the  day  of  sentence,  within 
which  execution  of  a  criminal  must  take  place, 
does  not  shorten  the  minimum  time  which  a 
prior  statute  fixes  at  not  less  than  flftem 

Notesand  BniEFs. 

Meaning  of  word  "week."  478 
Computation  of;  fraction  of  a  day.  541 

TORT.   See  also  Action  oh  Soit,  8;  CoH- 

SPIRACT. 

Becklessness  reaching  in  degree  to  an  ut- 
ter disregard  of  consequences  may  supply  the 
place  of  a  specific  intent,  aud  be  sufficirat  to 
establish  wlUfulness.  Oindnnati,  1.  St.  L.  <£ 
C.  R.  Co.  T.  Cooper  (Ind.)  Ml 


Notes  asd  Bbietb. 
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Injury  to  right  imports  damage. 

By  several;  liability  of  each;  contribution. 

689 

TRADEMARBL  See  also  Damages,  1; 
Bkcipes,  8. 

1.  When  a  man  manufactures  his  goods  at 
a  particular  place,  he  may  use  the  name  of  that 
place  in  combination  with  other  words  as  a 
trademark  to  distinguish  the  origin  or  owner- 
ship of  bis  goods;  and  no  other  person  will  be 
permitted  to  use  the  name  of  the  same  place 
upon  ^oda  manufactured  by  him  at  anttther 
and  dmerent  fdace.  Qato  t.  JGZ  Moddo  Cigar 
2^.  Co.  (Fla.)  888 

3.  EveiT  nunufacturer  has  the  unques- 
tionable right  to  distinguish  the  goods  that  he 
manufactures  and  sells,  by  a  peculiar  label, 
symbol,  or  trademark;  and  no  ouier  person  has 
a  right  to  adopt  his  label  or  trademark,  or  one 
so  like  his  as  to  lead  the  public  to  suppose  that 
the  artlde  to  which  it  is  affixed  is  the  manu- 
facturer's. Id. 

8.  A  man  may  acquire  tbe  ripbtof  a  trade- 
mark in  his  own  name  or  in  the  name  of  any 
person,  but  he  cannot  acquire  the  right  of  a 
trademark  in  the  use  of  his  own  name  to  tbe 
exclusion  of  the  right  of  another  person  by  tbe 
same  name,  and  whose  place  of  business  is  in 
the  same  place.  Id. 
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Notes  asd  Bbikfb. 
Trademark  and  tradename. 


838 


Assiffoee  of;  hovr  far  entitled  to  protection. 

840 

What  may  be  protected  as;  family  name;  in- 
dividual name;  names  of  places.  836 

TRESPASS.   See  also  Action  ob  Suit.  4. 

1.  The  attempt  to  seduce  and  debauch  the 
wife  of  another  man  upon  the  latter's  own 

g remises  will  not  sustain  an  action  of  trespass 
y  tweaking  and  entering  plaintiff's  close,  in 
which  such  attempt  was  alleged  merely  by  way 
at  aggraTation,  if  the  defendant  had  license  to 
go  upon  the  premises.  Bennett  MelnUre 
(Ind.)  786 

2.  A  person  who  enters  another's  premises 
under  an  express  ]iceni>e,  if  it  was  not  fraudu- 
lently obtained,  does  not  become  a  trespasser 
aJ)  initio  by  wrongful  acts  while  upon  the  prem- 
ises, although  he  would  become  such  if  he  had 
entered  by  authority  conferred  by  law.  Id: 

Notes  Aim  Bhlbfb. 

Upon  land;  action  for;  how  far  trandtory. 

416 

TRIAL.   Bee  alao  Hiohwatb.  10. 

1.  The  right  of  trial  by  Jury  does  not  ex- 
tend to  cases  of  contempt.  Cooper  v.  Feoj^, 
Wgatt  (Colo.)  480 

3.  A  statement  of  counsel,  in  the  course  of 
argument,  to  the  effect  that  he  has  no  doubt 
the  court  will  hold,  from  the  rulings  already 
made  and  the  evidence  adduced,  that  the  fact 
of  paternity  is  established,  does  not  amount  to 
an  admission,  in  the  cause,  of  the  fact  of  pa- 
ternity, binding  upon  the  parties.  As  Jeseup'B 
JEMaf«(C8l.)  594 

8.  Where  there  is  a  general  verdict,  and 
also  special  findings  of  ntct,  it  is  not  proper 

gractice  to  move  to  set  aside  one  of  the  flnd- 
igs  of  fact  as  contrary  to  the  evidence,  with- 
out asking  for  a  new  trial  of  the  whole  issue, 
or  of  that  particular  question  of  fact,  especially 
if  setting  it  aside  would  require  a  judgment 
diff«eot  from  what  would  be  requlrra  if  it 
were  allowed  to  stand.  Jordan  v.  8t.  Paul, 
M.dM.JL  Co.  (Minn.)  678 

4.  It  is  a  question  for  the  Jury  whether 
railings  or  barriers  are  necessary  to  make  a 
highway  reasonably  safe  for  travelers.  Molloy 

Walker  Twp.  (Mich.)  696 

5.  Whether  an  injury  to  the  hand  and 
wrist  of  a  passenger,  which  were  inside  the 
car,  from  a  stick  of  wood  entering  through 
the  window,  was  caused  or  eontribut<«  to  by  the 
fact  that  his  elbow  slightly  projected  from  the 
window,  is  a  qiiesUon  for  the  jury.  Moakler 
T.  Portland  dt  W.  V.  R.  Co.  (Or.)  656 

6.  Whether  an  injury  on  a  highway  by  the 
sliding  of  the  rear  end  of  a  vehicle  over  an  em- 
bankment would  have  occurred  if  proper  rail- 
ings or  barriers  had  been  provided  at  theplace 
is  a  question  for  the  juiy.  Mt^ojf  v.  JValker 
Twp.  (Mich.)  695 

7.  Whether  a  particular  vehicle  is  unsuit- 
able and  not  road  worthy,  because  unwieldy  and 
unmanageable,  is  a  question  for  the  jury.  itf. 
6  L.  R.  A. 


8.  Whe&er  the  character  of  the  occupation 
by  a  husband  of  his  wife's  real  inttperty  was 
consbtent  with  an  agreement  to  make  It  tbelr 

home  Is  a  question  for  the  jury,  where  he,  while 
living  apart  from  her,  has  taken  another  fam- 
ily into  the  house.  MeKendrp  v.  MeKendry 
(Pa.)  606 

9.  Whether  one  is  a  "laboring  man  or 
woman,"  within  Minn.  Oen.  Stat.  chap.  66, 
g  810,  subd.  11,  exempting  wages,  is,  where 
the  kind  of  work  done  is  shown,  a  question  of 
law,  and  not  of  fact  Wildner  v.  Fergimn 
(Minn.)  888 

10.  A  case  should  not  be  subr^tted  to  a  Jury 
unless  it  presents  the  possibility  ^  different  in- 
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ferences  oelng  drawn  from  tb 
where,  on  undisputed  facts,  the 
be  arrived  at  is  as  to  the  legal  e 
Is  properly  directed  on  the  lega 
given  by  the  trial  judge.  WiUi 
(N.Y.) 

11.  In  an  action  by  a  father  as 
for  injury  causing  death  to  his 
instruction  that  "the  father 
the  earnings  and  services  of  h 
until  such  son  is  twenty-one  yeai 
the  jury  has  no  right  to  allow  ajji-J-' 
this  case  for  any  loss  of  mrticft^  jirnii 
[naming  deceased]  durinp^^  peiiml  " 
minority," — is  oroperly  refused,  ''j'jfi'* 
Co.  T.  kater  (111.) 

13.  Refusal  to  repeat  an  instrut 
error.  CineinnaU,  1.  St.  L.  dbC. 
Cooper  (Ind.) 

18.  Defendant  is  not  entitled  to  Insist,  in  an 
actum  to  recover  upon  a  spedal  contract  for 
personal  services,  that  an  iustruction  be  given 
to  the  jury  that  the  contract  was  void  because 
the  services  to  he  rendered  were  of  such  a  char- 
acter as  to  be  against  public  policy,  if  there  is 
some  evidence  of  a  lawful  contract.  Barry  v. 
Ca^(Mass.)  808 

14.  Where  the  verdict  was  correct  If  the 
testimony  of  the  prosecutor  was  true,  and 
where  the  Jury  must  have  believed  It  true  In 
order  to  render  the  verdict,  the  result  coinctdea 
with  the  substantial  merits  of  the  case.  Drpt- 
daleY.  State  iG&.)  4S4 

Notes  and  Briefs. 

Question  for  jury  as  to  contributory  negli- 
gence. SS14 
Oeneral  and  special  verdicts.  578 

TRUSTS.   8eeWn.i.s,  8. 

Notes  and  Briefs. 
Purchasing  trust  property.  860 

USURY. 

1.  Where  usurious  interest  has  been  paid 
upon  a  detit,  and  the  deirt  or  any  part  of  It  is 
unpaid,  a  court  of  equity,  in  stating  the  ac- 
count between  the  parties,  will  credit  upon  tbe 
principal  of  what  is  unpaid  whatever  usurious 
interest  has  been  paid,  as  of  the  date  of  its 
payment.    Begtr  v.  C^eal  (W.  Va.)  437 

2.  A  note  for  the  payment  of  a  sum  of 
money,  given  bona  fide  for  purchase  money  for 
land,  and  not  as  a  cover  for  s  loan  or  forbear- 
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ance  of  money,  though  it  call  for  Intereflt  od 
that  sum  m  exoen  of  the  allowed  hy  law, 
is  not  usurious.  What  is  thuscalled  "interest" 
is  as  much  a  part  of  the  purchase  price  of  the 
land  as  the  principal  sua),  and  the  rate  of  in- 
terest so  called  fbr  will  be  enforced.  Atfw  v. 
©■JKwiiW.  Va.)  427 

VEVDOB  AND  PUBCHASER.  See 

also  MoRTOAOB,  5-8;  NoncB,  8;  Rb- 
LBASB. 

A  purchaser  is  affected  with  notice  of  any 
equities  which  appear  upon  the  title  of  hu 
voidor.  Ktttle  Mver  R  Co.  t.  Rttt«rn  B.  Oo. 
(Minn.)  Ill 

NOTKH  AJJD  BBIBFB. 

See  also  Tbzidbb  aitd  Payiceht  ibto  Court. 
Waiver  of  vendor's  Ifen.  708 

VOTERS  AITD  BISECTIONS. 

1.  An  amendment  to  the  Ohio  Constitu- 
tion, submitted  by  the  Legidature  under  the 
provisions  of  %  1,  art.  16  of  that  Instrument, 
requires  for  Its  adoption  a  majority  of  all  the 
votes  cast  at  the  election  for  senators  and  rep- 
resentatives at  which  it  fa  submitted  to  the 
electors  of  the  State  for  their  approval  or  re- 
jection.  8taU,  Cope.  v.  Foraker  (Ohio)  422 

2.  The  votes  of  a  majority  of  a  quorum 
are  sufficient  to  carry  a  measure  when  a  quorum 
is  present,  although  an  equal  number  who  are 
[oesent  refrain  from  voting.  BuAvOie  Oeu  Co. 
V.  nuihioiUa  (Ind.)  816 

8.  The  refusal  of  half  the  members  of  a 
council  to  vote  when  all  are  present  will  not 
defeat  action  when  a  majority  of  those  neces- 
sary for  a  quorum  vote  in  favor  of  a  measure. 

Id. 

4.  The  declaration  of  a  presiding  offlcef 
that  a  resolution  is  adopted  is  equivaTent  to  a 
casting  vote  in  its  favor,  if  the  other  votes  ar 
equally  divided.  Id 

5.  Four  ballots  are  not  Bufflcieot  to  elect 
an  officer  by  an  official  board  when  eiffbt  mem- 
bers are  present,  although  one  blank  vote  is 
cast.   Lawrence  t.  JngerSoU  (Tenn.)  808 

6.  The  majority  of  those  present  at  a  meet- 
ing of  a  select  body  oonnsting  of  a  definite  num- 
ber of  voters  must  concur  in  order  to  do  any 
valid  act.  Id. 

7.  A  declaration  of  a  presiding  officer  that 
a  certain  person  is  elected  as  the  result  of  a  bal- 
lot, which  without  his  vote  was  not  sufficient 
to  elect  for  lack  of  a  majority  of  the  members 
present,  is  not  equivalent  to  casting  bis  own 
vote  in  favor  of  such  person.  Id, 

8.  No  ratification  of  an  election  as  declared 
by  the  presidiDg  municipal  officer  to  a  muni- 
cipal board,  on  a  vote  which  in  fact  did  not 
make  an  election,  can  be  made  except  by  an- 
other bsllot,  where  the  board  has  no  power  to 
elect  except  hy  ballot.  Id. 

9.  The  provhion  of  the  Rhode  Island  bal- 
lot Act  (R  I.  Pub.  Laws,  chap.  781,  g  6),  which 
requires  ballots  to  contain  the  names,  etc. ,  of 
ail  candidates  in  nomination  forany  offices  speci- 
fied in  the  ballot,  is  not  in  conflict  with  the 
constitutional  requirements  that  ballots  for  gen- 
6L.  aA. 


eral  officers  shall  be  returned  to  the  secretary 
of  state  for  safe  keeping,  while  ballots  for  other 
officers  most  be  retnmM  to  other  persona,  rinre 
the  names  of  candidates  forgenenl  offices  may 
be  printed  on  ballots  distinct  from  those  of  lo- 
cal officers,  or,  if  printed  on  the  same  bsllot,  it 
may  be  separated  into  two  pieces,  and  each  part 
returned  to  the  required  custodians.  Be  Ballot 
Act  (R.  I.)  77S 

NOTSB  AITD  BBIBVS. 

Contested  ctectionB;  manner  of  determinlBc: 
qwo  uiamanto,  4& 

Vote:  when  canled:  majoii^;  caating  vote. 

806 

Rule  for  determining  when  a  proposition  is 

carried.  43S 

WABEHOUSEHEN. 

1.  The  Legislature  baspowertodeclarewhat 
service  warebous^nen  shall  render  to  the  pub- 
lic, and  to  fix  the  compensation  that  may  be 
'demanded  for  such  service,  but  until  such  power 
is  exercised  warehousemen  are  at  liberty  to  use 
their  warehouses  as  they  please.  Delaware,  L. 
d>  W.  R.  Go.  V.  Oentral  Sloektford  TVuiutl  Cb. 
(K.  J.)  695 

2.  A  warehouaeman  cannot  have  pooscacion 
of  another  man's  property,  with  Its  accompany- 
ing duties  and  responsibilities,  forced  nprat 
him  against  his  will.  Id. 


NOTBS  AKD  BbIEPB. 


As  bailees. 
WARRANTS. 

TICKS.  8. 


867 


See  Ldhtatxoh  op  Ac- 


WARRANTY.   See  Sales,  4. 

WATER  COBIPANIES. 

1.  An  arbitrary  fixing  of  water  rates  by 
the  board  of  supervisors,  without  any  exercise 
of  judgment  or  discretion,  is  not  a  compliance 
with  its  duty,  under  Cal.  Const,  art.  14,  §  1, 
giving  it  power  to  fix  such  rates;  and  it  may  be 
let  adde  by  the  courts  as  a  fraud  on  the  ri^ts 
of  the  company.  Spring  Vatl^  Waterworkt 
V.       Franeiteo  City  <fi  Oouniy  (CM.)  766 

2.  The  reasonableness  of  water  rates  fixed 
by  the  botwd  of  supervisors  after  full  and  fair 
investigation  cannot  be  reviewed  by  courts,  un- 
less there  was  actual  fraud  in  fixing  the  rates, 
or  they  were  so  palpably  and  grossly  unreason- 
able as  to  amount  to  the  same  thing.  id, 

8.  The  board  of  supervisors  is  not  a  part  of 
the  legislative  department  of  the  State  so  as  to 
be  ennrely  independent  of  any  judicial  control 
In  the  exerdae  of  Its  dnty,  under  the  Califor- 
nia Con^tutlon ,  Id  flxlog  water  rates.  Id. 

4.  Notice  to  a  water  company  of  an  Inten- 
tion to  fix  water  rates,  by  the  board  of  super- 
visoTs,  is  not  necessary  under  the  California 
Constitution.  Id. 

5.  The  fact  that  one  price  is  fixed  for  the 
consumer  who  has  a  metre,  and  a  different 
price  for  one  who  has  none,  does  not  make  an 
ordinance  fixing  water  rates  uncertain  and  in- 
definite. Id. 

6.  A  requirement  that  a  water  company 
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shall  furnish  metres  to  those  who  desire  to  b&ve 
the  water  used  by  them  measured  is  not  un- 
Teasooabte.  M. 

7.  A  guaraotr,  by  one  fumishiog  a  water 
supply,  of  a  sufflcient  supply  to  ma  a  certaio 
numtwrof  hydrants  at  the  same  time  and  tiiirow 
full  streami  onr  the  highest  buildings,  is  in  the 
nature  of  a  oonditiOD  precedent,  the  perform- 
ance of  whi(^  is  necessary  to  enable  bim  to  re- 
cover the  agreed  price  for  the  use  of  the  water 
for  any  period.    Wiley  v.  AtJiol  (Mass.)  842 

WATERS  AND  WATERCOURSES. 

See  also  Bodhbabibb,  2. 

1.  The  distinction  between  the  rights  in 
surface  and  in  subterranean  waters  is  not  found- 
ed on  the  fact  of  their  location  above  or  below 
ground,  but  on  the  fact  of  knowledge,  actual 
or  reasonably  acquirable,  of  their  existence,  lo- 
cation, and  conne.  CoUint  t.  Chartien  Valley 
Oat  Go.  (Fa.)  280 

3.  Damages  for  iojuriea  to  welts  of  clear 
freab  water  bv  the  rising  and  mixing  of  salt 
water  from  a  lower  stratum,  caused  by  boring 
for  gas  or  oil,  may  be  recovered  from  tne  party 
boring,  if  he  knew  or  ought  to  have  known  of 
the  existence  of  the  stratiun  of  clear  water,  and 
of  the  deeper  stratum  of  salt  water,  and  could, 
at  a  reasonable  expense,  have  shut  off  tbe  salt 
water  from  the  fresh  and  thus  {nevented  tbe 
Injury.  Id. 

8.  A  railroad  company  which,  for  the  pur- 
pose of  properly  constructing  its  roadbed,  takes 
earth  from  one  part  of  its  premises  and  uses  it 
upon  the  roadbed,  thus  leaving  an  excavation 
or  ditch  on  each  side  of  it  for  a  number  of  miles 
through  low  and  wet  land,  with  several  cul- 
verts nom  the  embankment,  in  consequence  of 
which  considerable  quantities  of  water  am  car- 
ried through  tbe  culverts  and  run  over  lands  of 
other  persons, — is  not  liable  for  injuries  occa- 
sioned by  such  surface  water,  although  except 
for  such  ditch  and  culverts  it  would  not  have 
been  thrown  on  such  land.  Jordan  v.  8t.  Pavl, 
If.  dsM.R.  Co.  (Minn.)  578 

4.  One  who  has  taken  water  of  a  stream 
from  the  original  channel,  and  has  continued 
to  divert  and  enjo^  it  beyond  the  limit  of  the 
Statute  of  Limitations  as  to  real  actions,  cannot 
afterwards  be  permitted  to  restore  it  to  its  origi- 
nal state  when  it  will  have  the  effect  of  de- 
stroying or  materially  Injuring  the  property 
through  or  by  which  ft  formerly  flowed.  Ma- 
ihaoton  v.  Boffman  (Mich.)  848 

Notes  ahd  Bbirfb. 
Waters;  surface.  578 
Diversion  from  stream;  prescription.  849 
Snbt^ranean  streams;  diversion  of;  dama^. 

WIZJLB.  See  also  ANmrrnni,  1;  Oobpo&a- 
T10N8, 13. 

1.  The  impairment  of  tbe  mind  of  a  testa- 
tor by  age  and  disease  need  not  amount  to 
lunacy  or  absolute  Imbedli^  in  order  to  make 
his  will  invalid.   GampbOly.Oampbaign.)  187 

2.  The  capaci^  sufflcient  to  comprehend 
a  few  details  and  make  a  simple  will  may  be 
insuffldent  to  dispose  a  large  estate  by  a 
flL.R  A. 


complicated  will  requiring  a  remembrance  of 
many  facts  and  tbe  comprehension  of  many 
details.  Id. 

8.  Under  a  will  creating  a  trust  for  the 
testator's  widow  and  children  in  the  residue, 
after  certain  payments,  of  the  rents  and  profits 
of  certain  real  estate  during  their  lives,  uie  fee 
to  be  conveyed  by  the  trustees  to  his  grand- 
children when  the  youngest  became  twenty- 
one  years  of  age,  a  son  acquires  no  interest  iu 
thereal  estate.   DeBdveny.  8/terman{I\l.)  745 

4.  There  is  no  such  devise  of  rents  and 
profits  as  will  constitute  a  devise  of  the  land, 
where  a  yearly  sum  contingent  upon  the  exi- 
gencies of  the  trust  is  given,  to  be  paid  by  a 
trustee  out  ol  the  net  rents  that  may  accrue 
from  lands  in  his  possession  devised  to  him  in 
trust.  Id. 

5.  The  precatory  form  of  a  testamentary 
writing  is  immaterial,  where  It  has  tbe  essentiiu 
element  of  being  a  disposition  of  propertv  to 
take  effect  after  death,  although  it  is  in  rorm 
merely  a  request,  instead  of  a  command,  ad- 
dressed to  no  specified  person  by  name,  but 
plainly  to  those  who  should  have  possession  or 
control  of  the  property.    Knoaft  Appeal  (Pa.) 

858 

6.  The  first  name  only  may  be  a  sufflcient 
aigiiatare  to  a  will,  where  clearly  intmded  as  a 
complete  execution  of  the  instrument  Id. 

7.  A  will  Id  testator's  own  handwritlDg, 
which  has  no  ^gnature  at  tbe  end,  and  in  wbi^ 
testator's  name  appears  only  at  the  beginning, 
although  it  is  indorsed  on  tbe  outside  of  a 
sealed  envelope,  is  not  sufflcienUy  signed,  under 
Ya.  Code,  3514,  requiring  a  will  to  be  signed 
"in  such  manner  as  tomake  it  manifest  that  the 
name  is  intended  as  his  signatore."  Warwiek 
V.  Wantiek  (Va.)  775 

Notes  and  BBncn. 

Holograidiic.  775 

CapAci^  to  make;  <dd  age  and  physical  in- 
firmity. 167 

Precatory  words;  to  raise  trust;  powers  Id 
trust;  sufficiency  of  signature.  858 

Devise  of  net  income  of  property;  bow  far  a 
devise  of  the  property.  746 

WITNESSES. 

1.  Witnesses  who  are  both  heirs  and  devi- 
sees of  a  testator  should  be  permitted  to  testify 
in  behalf  of  the  contestants  on  a  contest  of  the 
will,  unless  It  is  proved  that  their  interest  is 
with  the  contestants.  Oanabetl  v.  Oam^tOl 
(IU.)  167 

2.  The  same  principles  of  law  are  applicable 
to  the  contrary  statements  of  persons  in  extre- 
mi$  as  to  those  of  a  witness  under  examination 
under  oath.   SUUe  v.  Burt  (La.)  79 

S.  It  is  competent  on  cross-examination,  for 
the  purpose  of  testing  his  skill,  to  ask  a  med- 
ical witness  bis  opinion  as  to  the  probable  re- 
sults of  an  injury  to  the  person.  Louinille,  If. 
A.  db  0.  R.  Co.  V.  Lutsas  (Ind.)  198 

4.  A  part  of  the  sum  sued  for  being  the 
expenses  of  resale,  and  the  broker  who  made 
It  being  a  witness  for  tbe  plaintiff,  it  was  prop- 
er to  inquire  of  him  on  cross-examination,  not 
only  as  to  the  amount  <A  his  commissions,  but 
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whether  they  had  been  paid  or  not  Milier  v. 
Moore  (Oa.)  874 

5.  A  witness  cannot  be  asked,  even  on 
mw-examinatlon,  conceminr  bis  knowledsie 
of  tbe  conduct,  or  of  particular  acte,  of  a  oe- 
fendaot  or  other  person  whose  character  Is  in- 
volved in  the  issue.  JfoufttmT.  Seafo(Ala.)801 

6.  It  is  proper  to  limit  the  re-croas-examina- 
tion  of  a  witness  who  has  been  examined  and 
fully  cross-examined  and  subsequently  recalled 
6L.ILA. 


and  re-examined  in  chief,  to  tbe  matten  tetA- 
fled  to  by  the  witness  upon  sodi  re-«xamtna- 
tion.  MMBtrinffr.BoaMi^)  4M 

WOXEH.  See  Notabt. 
WRIT  OF  EHTBT. 

KOTBS  AITD  BrZEFS. 

Appointment  of  audikvs;  eridence.  883 
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